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BY THE COMMISSION:
FINDINGS

By a petition filed on June L, L992, lalalme Rowe, Director of the
Commission Transportation Department requested a Commission
investigation of the loca1 carrier operations of BuIk Carriers, Inc.
(Bulk) of Linco1n, Nebraska, to determine whether its operations Ì¡ìrere
exempt under Neb. Rev. Stat. 75-303(4). A hearÍng on the petition
for interpretation was held on July 10, L992, in the Commission
Hearing Room pursuant to the notice thereof published in The DaÍIv
Record on June 10, L992.

The record is not clear as to when the CommÍssion first was
apprised that Bulk was operating in Lincoln outside of the tariff in
transportation of bulk commodities, but the questions regarding its
operation srere addressed Ín a letter dated May 8, L992, addressed to
Rob Logsdon at the Commission and signed by Brian bJood. The
Commission record shows that Mr. l,rlood appeared at the Commission
executive session on May 26, L992, and addressed the Commission's
concerns regarding the operation of Bulk. Jerry Noel, Dave R.
Parker, Esg., and Don Swerczek also appeared before the Commission on
that day. Upon agreement of all Commissioners, ên investigation was
docketed to interpret Section 75-303(4). The Commission also ordered
that Bulk be notified that its proposed operations go beyond Section
75-303(4) concerning the issue of domicile. A copy of that minute
entry is incorporated in the record of these proceedings shown as
Exhibit C.

At the hearing BrÍan hlood testified: He is president,
stockholder, and a director of Bulk. Bulk had previously been
operated under the name Petroleum Carrier Service of Nebraska from
April 1990 to December of 1-99L. He and the other stockholders,
Donald R. Smith and Brit Car1eton, noted that operating authority in
three states, Iolva, Missouri, and Nebraska, would be revoked if some
entity did not acguire Petroleum Carrier. Bulk then applied to the
Con¡nÍssÍon for transfer of the Nebraska authority and obtained the
authority in Application M-L3679. Bulk is a motor carrier of bulk
commodities. It has a presence in HannÍbal, Missouri, where it has a
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single customer, a cement operation. rts other operation is
conducted in Lincoln. The Hannibal facility is oþerated with aterminal managter, dispatcher, and drivers. No coiporate personnel
are based at the Hannibar terminar. The equipment disprays inMissouri the name Bulk carriers, rnc., Lincoln, Nebraska.- Bulkrsoperation in Lincoln consists of a single truck, a petroleum unit,used to make petroleum deliveries in the Lincoln arèa. Bulk has anoffice on West uOu Street, where the eguipment is stationed and minormaintenance is performed. Partially due to the concerns expressed bythe Commission, the corporate headquarters was changed to its presentlocation. Bookkeeping and accounting for Bulk is pãrformed Oy tf,frl(Transportation Finance Management, rnc. ). TFM does the papeiworkfor Commonwealth Petroleum of Cincinnati and euickie tranèpórt ofMinneapolis. TFM is owned by Earl hlood, Ned carleton, and himself.
The address of Bulk is now 641 l¡fest uOu Street, Suite 2. That
address will be shown as corporate headquarters to all governmententities. rts resident agent is Brashear & Ginn of omaha. rtsresident agent will be relocated to Linco1n. Exhibit L shows a billof sare for the equipment which will be stationed in Lincoln.Exhibit 2 shows a motor carrier cab card and an IRp permit. Thatpiece of equipment has not been deIÍvered to Linco1n. In the interimBuIk has obtaÍned equipment from Leasco. Bulk operates one leasedtrailer. Bulk will not seek domicile in any othèr locality. Bulklooked at Lincoln as a town that had a void of carriers. Neither
llJynne nor l¡iheeler is based in Lincoln. He expects BuIk's name toappear in the next Lincoln telephone directory. If the Commissionagrees with his position that Bulk's operation in Lincoln is notregulated by the tariff, the rate will be whatever he deems itnecessary to be and somewhat less than the existÍng tariff. Thepipeline terminals from which Bulk operates are between two and threemiles south of Lincoln. One is a Conoco terminal and the other istÂ¡i11lams Brothers Pipeline. Exhibit 5 shows a letter on HermanBrothers letterhead which was sent out by a salesman from HermanBrothers without authority. Herman Brothers has never hauledanything under rates as Herman Brothers. He is familiar with theKwik shop account and the individual, Rick, who wrote the retter
shown as Exhibit 7. Kwik Shop has a proposal from another carrierdealing on a national basis which would haul to shops in rowa,Kansas, Missouri, okrahoma, and Nebraska. rt courd be that the
S25,000 mentioned in the letter refers not just to Lincoln, but theoverall operation. Bulk has approximately 20 vehicles which are
owned or leased operating in Missouri. Ninety-five percent of itsbusiness comes from Missouri. Bulk has been óperatiãg in Missourisince January 1992. He has been trying to get business started inLincoln since the first of the year. Ít Wynne and hlheeler takeaction according to the testimony of Mr. swerczek and Mr. Noel,within two or three months Bulk will have gained a base of businessin Lincoln nevertheless. He thÍnks that ii tre can get customers on atemporary basis, he wiII retain the business.

Brit carleton testified: He lives at 700 s. tTth street inLincoln. He is the terminal manager for BuIk's Lincoln facility. Hehandles the paperwork. He is currently working on a degree troñ trreUniversity of Nebraska. He has been a truck diiver for three years.
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He has had a commercial driver's license for two years. He has
driven for Herman Brothers. He is certified to load at two
pipelines. He is a stockholder of Bulk. Exhibit 3 shows
correspondence with T.O. Haas regarding the lease of space for Bulk.
ExhibÍt 4 shows photos of the space leased from T.O. Haas and the
door of a BuIk truck. He moved to Lincoln July L, 1992, but had been
working with customers for two and a half weeks before that. The
offÍce has a one-line phone and answering machine. The number is not
in the telephone directory but will be in December.

An Attorney General's Opinion dated October 15, L950, and
another Attorney General's Opinion dated December L9, 1951, and an
Advisory Opinion prepared for the Commissíon dated December 5, L989,
were made a part of the record. A memorandum prepared by Mark Ludwig
Ís also part of the record as Exhibit D.

Donald Swerczek testified: He is vice-president and general
manager of hllmne Transport (hllmne) . The issue is a rate issue, a
competitive advantage on a rate situation. Idynne is extremely
concerned about the issue. It has already lost some business to
Bulk. The shipper, 7-E1even Stores, has been with hi¡mne for L0 to L5
years. hllmne will not stand aside and let business be siphoned
ar¡¡ay. Either bilmne will do the same thing that Bulk is doing by
setting up a separate corporation, or it will ask the Commission to
reduce the rates to whatever is being charged by BuIk. Costs will
have to be reduced in order to operate at the lesser rates. The
first place that he would think of to cut would be wages and beriefits
for the drivers. hlhen that is done, the carrier loses good drivers.
He cannot believe that the law as it was outlined was intended to set
up the type of operations under study in this matter. I,rllmne is doing
the type of business in Omaha that it is protesting in this matter
just in order to stay in business and be competitive.

Jerry Noel testified: He is president of 1¡Iheeler Transport in
Omaha (I,{heeler). He believes the exemption was set up initially for
Iocal cartage. He does not think the exemption was intended to be
used as it is being used; but if it is not used, business will be
taken ahray from Nebraska and go to Council Bluffs. He believes
Vüheeler could establish a corporation in Norfolk, hire a leased
operator, make him an officer of the corporation, and start hauling
tomorrow. He thinks that Bulk is a vehicle for Herman Brothers to
move into Lincoln by simply renting office space and doing the things
that the advisory opinion requires to accomplish its goal of a
presence in Lincoln. If the Commission finds that BuIk's operatíon
is within the Iaw, hlheeler would establish a corporation, put in a
leased operator, and make him a part ohrner, letting him run as he
wants to run. I¡iheeler could do the same thing in Co1umbus, Norfolk,
and Sidney.

The statutory language that the
construe in this docket is Neb. Rev.
states:

Commission is
Stat. Section

called upon to
75-303(4) which
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75-303 The provisÍons of section z5-3ot to 75-322.04 shalrapply to the transportation of passengers.or property by motorcarriers for hire engaged in intrastate commerce except: ib**(4) The operation of any motor carrier owned in any city orvillage of this state engaged in the transportatioñ of þropertywithin such city or virrage or within a radius of five miles
beyond the corporate limits thereof.
The exception under consideration in this matter finds itsorigin in Section 75-224, C.S. Supp. L937

?r**except:,t'r* (c) the operations of any motortransportation of property within any city orstate or within a radius of five miles beyondlÍmits of such city or vil1age.

carrier in
village of this
the corporate

In 1939 that section was amended to its present languagre by addingthe requirement that the motor carrier be owned in ihe-city orvÍllage in which it transported property. ttre title of the bill, LBzof the 1939 session, said in pertinent Èart the bitr was ,,...toprescribe the several tlpes of transportation of passengers orproperty by motor vehicle or by motor carriers toi nire orcompensation engaged in intrastate commerce to which the provisionsof the Act shall not appry,'... " 1939 session Laws p. 4Lz.

Exhibit D of the record shows that interpretation of thissubsection has been a problem for the Commission and motor carrierindustry going back to L937. An Attorney General,s Opinion datedOctober 5, L950, addressed these two questions:
(1) l,rlhere a motor carrier owns and licenses his equipment inomaha, Nebraska may he go to Lincorn, Nebraska, and conductmotor carrÍer operations Ín Lincoln and within fÍve miles of thecorporate limits thereof by virtue of the above exemption eventhough he continues to reside in and license his eguipment in
Omaha, Nebraska?

(2) May a motor carrier conducting regular route operations
between Omaha and Grand Island with hèadquarters at Omaha,Nebraska, purchase Halr county license pfates for eguipmentwhich he intends to use primarily in pièt<-up service in andaround Grand Island and within five mites oi the corporatelimits thereof, and claim exemption under the above-numberedprovision from compliance with the rules and regulations of thiscommission and sections 7s-2zz to 7s-2s0, R.s. ñebraska, 1943?

rn his opinion the Attorney General replied that the answer toquestion one is no, and the answer to question two Ís yes, providingthe equipment used Ín the Grand rsland area is 1icenseã, stãtioned,and used in that area. rn arriving at his conclusion in thatopinion, the Attorney General noted that it would seem the exemptionin the form originally adopted in L937 contemplated that the veñicleoperations would be exempt within the munÍcipãf area regardless of
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the sÍtus of the vehÍc1e or the motor carrier. The Attorney General
construed the L939 amendment to mean that "location and situs of
ownership is prereguisite to application of the exemption. "

In 1951
General:

two more questions were addressed to the Attorney

L. Does the exemption in section 75-224, subsection 4, as to
operations of a motor carrier "owned in any city or village"
require the owner of the vehicle to be a resident of such
municipal ity?
2. Does the fÍve-mile limit in such exemption beyond the
corporate Iimits preclude unregulated service to the loading
docks of an area or giovernmental reservation whose entrance is
within five miles, but whose loading docks are outside the
five-mile radius?

The Attorney General then came to the followingr conclusÍons:

L. Yes. The motor carrier and vehicle must have a sufficient
situs in the municipality so as to be owned therein. Ordinarily
this would require a residence relatÍonship in the municipality
as a basis for local registration and use.'

2. Yes. The limit of transportation service under the
exemption is the specified five miles from the corporate Iimits
and this limitation is not extended by reason of any division of
areas that will result therefrom.

On December 5, L989, the Commission delivered an advisory
opinion in which it concluded:

Therefore, if a motor carrier for hire is to successfully
use the exception in Section 75-303(4), the motor carrier must
show a presence withÍn the city or village of a nature
sufficient to demonstrate its commitment to providing local
service. The residency and licensing requirements the Attorney
General specifies would seem to indicate the following sort of
evidence successfully proves the motor carrier Ís owned and used
within the city or village so as to qualify for the exception.
$thiIe not an exclusive list, the following items, taken
together, tend to demonstrate such a presence and, in the
opinion of the Commission, satisfy the statutory requirement
that the motor carrier be otrrned within the city or village:
-residence of the motor carrier within the city or village
-office location
-dispatcher
-office staff
-telephone
-equipment facilitÍes
-loading dock
-parking facilities
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-po$rer units licensed within the
particular city or village

-repair facilities
-local advertising of service
Other factors may be taken into
particular ci rcumstances .

county identÍfying the
as site of ownership

account also depending upon the

Applying those standards to the factual situation presented by Bulk,
the Commission finds that residence of the motor carrier is wÍthin
the city it seeks to serve. The office is located in the city it
seeks to serve. The dispatcher, office staff, telephone, eguípmentfacilities, and parking facitities are located in Lincoln. The
loading dock criterion is not relevant to a petroleum operation.
According'to the testimony, minor repairs are performed at Bulk,s
o street terminal. Although, Ít has not had a chance to place its
telephone number and advertising in the directory, the testimony
showed that BuIk has intentions of advertising its presence andservice locally.

hlebsters New International Dictionarw 2nd Edition defines ou¡nas follows:

oum, v. 1. To take or get possession of; to acquire orappropriate. 2. To possess; to have or hold as property or
appurt.enance; to have rightful title to, whether regar ornatural; as, to own a house, a title, a prerogative.

It defines otrrner as:

ohtner, n
rightful

One who o$rns; a proprietor; one
title, whether the possessor not.

who has the legal or

shows that Bulk has title to the motor carrier businessit in Lincorn, and it is the owner, within the dictionaryof the eguipment it operates in its Lincoln-based

The evidence
operated by
definition,
operation.

A cursory review of aIl states' motor carrier laws indicatesthat Nebraska's exemption is unique in that it requires that themotor carrier be owned within the exempt zone. Although a number ofstates have commercial zone exemptions which are similar to thefive-mile exception in the Nebraska statute, household goods carriersare not allowed to operate under the exemption in such states as
Connecticut and Il1inois. Other states such as Minnesota, Missouri,
Tennessee, Texas, and virginia deny the exemption to bulk andpetroleum carriers.

Although the Commission can readily understand the frustration
and dÍsruptÍon in the present course of doing business Ín theirindustry experienced by the carriers who urge a differentinterpretation, the Commission can reach no other conclusion and canonly urge them to carry their case to the Legislature. There is no
reasonable alternative but to construe the operations of Bulk as to
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be within the exception set out in 75-303(4). This rulÍng is the
only decision the CommÍssion can reach that is consistent with the
Attorney General's opinions and the previous advisory decisions the
Commission has rendered concerning the exception in guestion. The
Commission has no discretion under the statute in question, and the
Commission is without power to amend the statute. Any alteration of
the scope of the exception must originate in the Legislature.

I4ADE AND ENTERED this lst day of September, L992.

NEBRÀSKA PUBLIC SERVICE COMMISSION

COMMISSIONERS CONCURRING :

/ /s/ /Frank E. Landis
/ / s/ /James F. Munnel ly
/ / s/ /Erlc Rasmussen

COMMISSIONERS DISSENTING:

//s/lDuane D. Gay
/ /s/ /Daniel G. Urwil ler

Chairman

¿

â
ATTEST:

I
t
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DISSENT OF COMMISSIONER DUANE GAY:

The majority who promulgated this advisory opinion has, in my
judgement, ignored the legislative history and intent of motor
carrier regulation in Nebraska. Our motor carrier act was passed in
1"937, â time when Local operators had no sophisticated, specialized
or high capacity equÍpment. It is patently obvious to me that the
Legislature intended to exempt from regulation only those small-time
cartage and drayage operators who had been serving their communities
as the chief means of getting small motor carrier and raÍlroad
shipments from the terminal or depot to their final destÍnations in
and around the town where they lived and worked. I suggest that
corporate operators were not even contemplated for exemption. The
industry as it had developed Ín L937 was not dominated by large
corporate carriers who competed in a single community for traffic.
The Legislature could not have had in mind the nonregulation of
fleets of 8,000 gallon tankers competing for local business because
there weren't such operators in existence at that time. This
Commission is remiss in its duty to stimulate and preserve a healthy
motor carrier industry Ín this State when it closes its eyes to the
real purpose of the five-mile exception and sets the stage for rate
wars in every com¡nunity located within five miles of a pipeline
terminal. By adopting the Attorney General's line, the Commission has
sown the wind, and the opponents' testimony in the hearing had on
this matter vividly portrays the whirlwind the public will reap when
the industry responds to this decÍsion.

In its zeal to remain consistent with its advice from the
Attorney General and its previous interpretations, the Com¡nission
should heed the observation of Ralph hlaldo Emerson: "A foolish
consistency is the hobgobblin of little minds adored by little
statesmen and philosophers and dÍvines. " Section 75-303(4) has never
been construed in the context in which it must be construed now. The
advisory opinion should reflect the broad legislative intent of the
Motor Carrier Act, which was to foster and preserve a sound motor
carrier industry, and igmore a loosely drafted subsection which
threatens to undermine the larger implications of the adoption of the
entire act.

"Consistency is a paste jewel that only cheap men cherish, "
hJilliam Allen hlhite.

Duane Gay
Commissioner


