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In re
Nebraska Public Service
Commission InvestÍgat,ion
of Intrastate Garbage
Transportation Requlation,

6(

In the Matter of the
Apptication of Auburn l{aulaway,
Inc., which seeks authority to
transport solid waste materials
between poj-nts in Nebraska over
irregular routes.

SERVICE COMMISSION

APPLICATION NO. PI-3

APPLICATION NO. M-13773

ORDER

Entered: March 10, 1992
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BY ITIE COMMISSION:

On its own motÍon the Commission held a hearing on February
5, lgg2 in the Commission Hearing Room at Linco1n, l'{ebraska,
to determine whether the intrastate transportation of garbage
and solid waste material should be regulated motor transporta-
tion. Said hearing was ordered following the filing of a

Petition for Investigation by TransportatÍon Department
Dírector Wayne F. Rowe on December L9, L99L'

AII Ínterested partÍes vrere lnvited to appea{ and. give
testimony as noticä of the hearÍng was publÍshed in the
óãii" Reäord, omaha, Nebraska, on December 23, 1991'
ïnaiviau-af notices v¡ere also mailed to those motor carriers
whÍch currently possess certifÍcates of authority to- transport
solid waste and those motor carriers currently on file which
have made application for such authority. As a_matter of
expediency,-the investigation hearÍng was consolidated wit'h
thä hearing on the appJ-ication of Auburn Haulaway, Ïnc.
(M-1 377g) ior authority to transport solid waste materials
Èetween points in Nebraska over irreqular routes.

At the hearing, tìo appearances were entered by or on the
behalf of applicánt, RuUürn Haulaway, Inc. Chairman Frank
Landis presiáed at the hearing with Commissioner James
f'tunnelly and St,aff Attorney HaI Hassefbalch also present'
St,af f At,torney Mark Ludwig- was present on behalf of the
petitioner, Wãyne F. Rowe, Oirector of the Transportation
bepartment. Tñe Transportation Department provided testimony
on'ift" options available to the Commission in regulating the
tiansporïation of garbage and how other states regulate the
same. Also testifying were Gary skokan of omaHaul
Transportation Serüices, Richard Holliday of Nebraska
Transþort Company, Inc., and Richard Cahoon representing t'he
National So1id Wastes Management AssociatÍon'
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OPINION AND FINDINCS
I. Summary and Analyels of, the Evldence

The rnterstate commerce commission ( rcc) at the federal
Ievel has made a distinction between rrvaluablerr andrrvaluelesEil garbage for purpoÊeE of defining garbage aEproperty under the Interstate commerce Act. The ICC has in
effect said that garbage which has no value is not property
subject to economic regulation under the federal Act. ThiÁ
would appry to garbage such as debris and rubble or other
trash which is transported for the sole purpose of disposar.

Further, the ICC has then di
that is merely dumped in a sani
which is recycled or potentiall
made of paper, aluminum, plasti
either be or have been recycled
in whatever manufacturing proce
Therefore such garbage material
property value, but assumes alL

stinguished between garbage
tary landfi11, and garbage
y recyclable. Garbage items
ct glass, etc. which hriLl
will become raw material again

ss they are utilized in.
¡¡-o longer has a negative
the characteristics of

oning. T¡qnsportation ofproperty,
rrWasterl Pr

according to ICC reas
euse and General M

Carrier Licensinql: Ex Parte No. MC-85 114 M.c.c. 92 (1971).

The Nebraska Statutes give this Commis
regulatory control ilover aII common carri
contract carriers, engaged in the transpo

sion general
ers, including
rtation of freisht

or passengers for hire i n Nebraska intrastate commerce. rl

section 75-1.09 R.R.s. 1.943 (L990 Reissue). common carriers
and contract carriers are both statut,orily defined in part as
any person or motor carrier who or which transports property
or passengers for hire. section 75-302(to)(11). Th-statùtesalso give the commission authority to promurgate rules andregulations deemed necessary to regulate persons withÍn the
commissionrs jurisdiction. Rule oo2.01 ol chapter 3, Titre
291 of the Motor carrier Rures and Regurations reads inpertinent part as follows:

AnJess exenpted by statute, a notor connon or cantract
carrier of propertv ot passengers shaLL not operate any
notor vehicLe for the transportation of propertv or
passengers for hire on any public highutay in this state
except, in accordance ttith Chapter 75, articLes J and 3 ofthe Nebraska stat,utes, âÌs anended, and with the provisions
of these ruLes. A notor connon or contract carrier ofpropettv or passengers shal.l not operate upon any public
highvay vithout, f irst, having obt,ained fron the connission
a certificate or pernit of authority.
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with regard to how our Etatutes and regulations apply to
the regulation of garbage transportation, the key operative

"ã"4-;;-ifropãrty,i 
and nowhere in t,he Motor Carrier statutes

o" regulalions iË tf¡at word specificalfY defined. Hovrever,
there also exists no specific enumeration under Section 75-303
of the statutes exempting garbage transportation from
Commission regulation.

S outh Dakotars statutes read very similar to those of
Nebraska in this area, and certificates are issued in that
state for common carriers of garbage. RecentlY the Eiqhth
Circuit Court of APPeals held that carriers of garbage or
solid waste were not Provided an e&emption from regulation
under South Dakota law since no sPecific exemption to that
effect was exPress1Y Provided for in the statutes. Northern
ills tati 264 Nw2d 711 (1978). The

Sou Dakota statute in questíon wh ich lists a eeries of
specified exemPtfons ís similar to Nebraskars own Section
75-303. Again, the term ttproPertY,rr though used in South
Dakotars'statutes as in our own, is not specificaIIY defÍned.

if
t,o

for all
garbage

-3-

Information was provided at the hearing regardlng the
r"g.tfãtion of fòr-hire garbage transportation in other states
as well. The State of Conneãticut dòes not regulat,e the local
hauling of municipal waste, similar tq Nebraskars exemption
under Section ZS-SOS1+¡. However, regardless of whet'her
particular materials are considered "throw away" garbage or
ïaluable recyclables, if the carriage is performed on a

for-hire basis and the garbage is not the carrier's o!{n
p"ãpãity to bãgin with, then the carrier would need to obt'ain
operating authoritY.

In Georgia the PSC also provides a municipal exempt'ion.
Materials that are recycled or which have recyclable value
hauled outside the tocät exempted zone require the carrier
obtain authoritY from the PSC

In ldaho, recyclables or any material wÍth potential value
are regulat,ed as general commoãÍt,ies, such as scrap metal.

In Indiana, the PSC there follows ICC desígnations of t'he
treatment of å particular material and therefore does regulate
and require op"iãlittg authority for the intrastate carriage of
recyclable waste.

TheMarylandPsCrequiresoperatingauthority
for-hire transportation of garbage, whether such
contains recyclables or not, wit'hout exception '
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rn Massachusetts, all for-hfre transportatlon of materialErequires authorlty no matter if the matérlals conEist ofgarbage, recyclables, oF a combínatÍon of the two.

rn Missouri, potentiar value of the commodity is the keyto whether or not its intrastate transportation will bereguLated. operating authority is required for anything that
may be recycled and has monetary varue. rt, does nãt matter
what the destination of the commodity itself may be, i.e. alandfill or recycling center.

All for-hire carriage in Montana
the common carriage of garbage and
any recyclable value. There are no
exemptions in Montana.

is regulated, including
solid waste, regardless of
local commerci.al zone

-In New Hampshire, operating authority is required forrefuse and recycrable material haulers.- such Àuthority igranted either on a statewide basis or county by count,y.

A load of garbage containing recyclabres in okrahoma wourdbe considered to have value and thus constitute property under
!þ: -tcc interpretat,ion. rt wourd therefore be règuiated in
oklahoma whether it was destined for a recycring frant or
dumped in a landfilr. This is simirar to Ltre piaètice inMissouri.

rn Tennessee, if any commercial carrier is in the businessof hauling garbage outside their commercial zone radius, he orshe must obtain operating authority from the Tennessee psc.

common carrier authority is required in the stat,e ofl'lashington for the intrastate transportation of garbage therewhether such garbage contains recyclables or not.
rn ?{est virginia, 'trash, rubbish and garbageil used to be

exempt, from regulatioñ but are noh¡ considered property andcarriers are requÍred to possess authority for intraslat,etransportation of these materials.

aIl
s

Finally, in Wyoming commercial zone exemptions
recognj.zed as in Nebraska, but transportatiôn ofoutside those zones is regulated. Onty contract
allowed to transport garbage in glyoming and mustobtain contract authority.

are also
garbage
carriers are
therefore

Because Nebraska raw provides no specific exemption for theintrastate transportation of garbage ôutside the iive-mireradius of the corporate limits of any city or virlage, and
because the statutes do not, state tr¡ãt thã term',prõpårtyrtisnot to include garbage of any sort, this commission ivourå
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appear to have broad diEcretion based on the Sout'h Dakota
à'xämpf" in determining to what extent intrastate for-hire
garbäge transportatioñ should be regulated in Nebraska.

If garbage hauJ-ing is considered common carriage,_ the
Commissj.on must either interpret the term trpropertytt-to
include all garbage, since no specific exemption applies, or
only garbage vJith value or potential vaLue, âs in the nature
of ieãycreã or recyclable mãterials. The latter interpreta-
tion wóuld parallel the ICC opinion'

conversely, if garbage hauling is considered private
carriage, thän it is not subject to Commission regulation.
Under the theory that garbage dfsposed of at the curbsfde
becomes abandonãd property thereby transferring ownership 9r
interest, to thã g.'tU.ä" häuler whó picks it up for disposal at'
a landfill or reèycling plant, then there is no common

carriage because i,f¡e gãrbage genera!9r is not paying the
garUagã hauler to transport a commodity of any value on his
behalf. The garbage geñerator is relinquishing ownership
ãntir"ry. Thã rãðí"rãr who may purchase the garbage down the
road at the end of the haul is-päying for the cargo itself and

not the carriage. Therefore there is no contract or common

carriage involved Per se.

such a transact,ion, then, would remain a private carriage
arrangement with the hauler as the new owner of the garbage
who tñen sells the otherwÍse valueless property which was
abandoned by its original owner. The original ovlner of the
garbage is ñot, a shipper of t'hat commodity i'' tle normal
sense. He is giving-üp ownership rights entirely and does not
care where the carrier- takes it' õr what he or she does with
it. The generator merely contracts with the carrÍer for a

disposal Ãervice and not for the carriage of any goods he may

havä a beneficial ownership interest in. Therefore, when the
carrier takes possession and even pseudo-ownership of the
garbage, his tiansportation of that garbage inures to his ovtn

úeneflt-, if âDy, wiri"tt constitutes private carriage. This
theory is the traditional one.

HoV¡eVer, once separated recyclables go f rom a colLect'ion
and sorting center to a recycling plant, or from a recycling
p1ant, to a manufacturing pfãnt or other purchaser, -then the
ñrãp."V attributes of tñe- garbage may be re-engaged into the
ãq.,ãtiä". If one adds to that the for-hire common carriage
elements of a shipper/consignor t,ransporting this !yp. of
property to a purãÎra"'"r/conâlgnee, then one arguably has aII
trt.'itrqiedientä to justify economic regulation of the
intrastate transpori,ation of such trvaluablerr garbage which
will not be merely buried, but actually used in some

commercial enterprise after it is recycled'

¡



SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

Application Nos. PI-3 and M-13773 -6-

Another argument made in favor of state regulation of thefor-hire garbage transportation industry is the issue ofsafety and requirÍng carriers of garbage to carry adequate
levers of liability insurance coveraqe, especially in view ofthe fact that local landfills are cLosing due to ñewly
implemented EPA regurations. rncreasing amounts of rócalry-generated garbage wirr have to be transported at greater
distances to non-local landfills across the stat,e.

Besides regulation governing the issuance of certlficates
or permits of authority is the issue or rat,e reguration. No
one testifying at, the hearing advocated the reguration of
rat,es amongst competing carriers. The example of New Jersey
hras raised, where there existed the regulation of rat,es withno regulation of entry into the marketplace. since everyone
charged the same rate, hundreds of companies lvere alregeãrydriven out of business since the market was grutted withoperators arl charging the same high rates. The end result
was that onry one fifth of the original number of haurers
remain in business and charge the highest rates in thenation. New Jersey is now phasing out the regulation of ratesin the hope of restoring competition and bettering servj.ce.

II. Conclusion

Based on the foregoing analysis of thÍs issue, it is the
Commissionrs determination that the intrastate transportationof garbage shourd be regulated t,o the extent of reguJ.atingthat garbage which is transported to or from a colrection
and/or sorting site to a recycling center, or from therecycling center to a manufacturer or other purchaser
consignee. rn so ruling we follow the rationale of the
rnterstate commerce commission and a number of fellow states
which hold that only garbage of a recycled or recyclabre
nature has potentiar property value and therefore properly
subject to economj-c regulation. Garbage t,ransportèd merery
from the generation site to a sanitary randfill for permanent
disposal has a negative property value. grle do not find thatthe for-hire intrastate transportatÍon of such valuelessgarbage qualifies for classiflcation as property under the
Mot'or carriei Act and is therefore not süujäct i,o ourregulat,ion.

ORDER
rr rs IIHEREFORE ORDERED that atl common and contractcarriers of garbage and solid waste which have as theirdeparture or destination point any recycring plant orcorrection center, or any manufact,uring facirity or otherplace where recycled or pre-recycled garbage is transported,sharr not operate upon any pubric highway without, rirät having
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obtained from this CommisEion a certificate or permít of
authority.

IT IS TuRTIIER ORDERED that the application of Auburn
Haulaway, Inc.-tr'l-lgZZgl be amended-to make more defÍníte and

certain its request for authority if such pertains to the
irã""pottation-of recycled or reãyclable garbage, or in the
alternative bã å"**.tily dismísseä if the authority requested
does not pertain to the potent,ial transport' of recycled or
recyclabfê garUage pursuänt to the findings of this Commission'

DIADE Al.lD ENTERED at Lincoln, Nebraska, this 10th day of
March, 1992.

PT'BLIC SERV COMMISSTON

rL

Chair¡nan

ATTEST: L

COMMISS IONERS CONCURRING :

/ / s/ lFrank E. Landi s, Jr.
/ /s/ /Janes F. Munne'l lY
/ / s/ /Eric Rasmussen
/ /s/ /Dantel G. Urwiller

COMMISSIONTRS DI SSENTING :

//s/lDuane D. GaY


