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SECRETARY'S RECu.rRD, NEBRASKA PUBLIC SERVICE -JMMISSION

BETORE TIIE NEBRASKA PI¡BÍ..IC SERVICE COMMISSION

l-
In re Walme F. Rowe, Director'
iï"tãpä"t'ation DePartment of
[ñã uäu"aska PublÍc service
Commission, ReIator,

Apptication No. PI - 2

Petition for Commission
Investigat'ion of t'he
int,rastáte carrier service
conducted to and from
EppIeY Airfield, Omaha-,

ÑãLt.ãx", from on or about'
October 25, L991, to on or
åUout October 30, 1991, !o
ããtà"*itte whether vÍolatíons
of the Nebraska Motor
Carrier Act occurred'

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

vs.

Mavflower Contract Services'
i;¿. (B-t2751 ¡ HaPPY-91þ c"'
ãml^ HaPPY Cab (B-12L5) 'iãrio* c-ab- (r.-1J.2zl ' and-
õñãã*àt cab (8-1121); John
õ;;;--;d Joh¡i Doers un-named
organization,

ResPondents.

APPEARN.ICES ¡

For the ResPondent,
Happy Cab Co., Inc':

¡ãc}r f,. Shultz
AttorneY at Law
P.O. Box 82028
Lincoln, NE 68501

DISMISSED

Dated: EebruatY 25, 1992

For the Relator:
Mark A. Ludwig
At,t,orneY at Law
PSC TransPortation DePt'
P.O. Box 94927
Lincoln, NE 68509

For the Commission:
Hal Hasselbalch
AttorneY at Law
Publlc Service Comm'
P.O. Box 94927
Lincoln, NE 68509

area
ForaI

BY THE COMMISSION:

PrelinrlnarY llattere :

WayneE.Rowe,Relator,filedapetitionforinvestigation
ln this matter ãn Ñov"mu"r 

-rl-iggi,'rottowing a compraint

received by a group of-omahã' Ñã¡tå"xt' cab drivers' on

November 5, 1gg1, the commiãåiãn ordergd a hearing to be set

on the Retatorrs petitior, åãã-"äti"" of tñe hearíng was'mailed

to all interested partit"-ã"-Uãvãm¡er e' l'991"' The l:Tt?:
was held on oãããtuãr-ro' régr' Idith apPearances as shown in

the Commission-Hàáring Room ai Lincoln' Nebraska'

OPINION AND E'INDINGS

I. SurnmarY of the Evidence

John (Jack) Foral testified' Mr' Fora1 is the Omaha

inspecror for' aiä'frã¡rã"Lã-ñubric service commission'
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testified that he was informed of a problem at Epp1ey AÍrfield
on October 28, 1991, after receiving a phone call from Ray
Testerman, an employee of Happy Cab CompâDY, Inc. (Happy Cab).
Upon his arrival- at the airport, Fora} met with Don Smithey,
Airport Authority Director, and Happy Cab representatÍves Matt
But1er, Lois Feddersen and Ray Testerman. The people fron
Happy Cab informed Foral that a group of conventioneers had
rented a bus and parked it, close to the airport cab stand and
had been solicÍting passengers Ín the airport termÍnal prior to
Airport Authority officials commanding them to stop.

Fora1 then contact,ed Sharon Perina of MayfloÌter Cont,ract
Services, Inc. (Mayflo$ter) which operated the bue in quest'ion.
Foral wanted to determlne what arrangement Mayflower had with
the National Indian Educational Associat,lon (NIEA), which was
the convention group apparent,ly utilizinq the Mayflower bus
operat,íng at the airport terminal.

During the course of his Ínvestigation, Foral learned that
it was a member of. the NIEA by the name of Art Hill, hrho was
the party actively solicitinq S6.00 per person at the airport
terminal on behalf of the NIEA to help recoup the costs
associated with rentaL of the Mayflower buses. Two buses had
been leased from Mayflower with Mayflower providing íts oltn
drivers. Mr. Hfll was carrying a siçn ln the alrport area
advertising the shuttle service and $6,.00 per passenger fee.
Accordlng to ForaL r s testlmony, Mayflower ftself did not
initiate the solicitation, nor did any Mayflower employee on
or off the buses participate in soliciting fees at the
airport. A second sign was placed on the bus itself which
identified it as the NIEA shuttle, Fora1 said.

Fora1 also {:estified that certain cab drivers boycotted the
airport, following the Mayflower bus íncident on the 28th of
October. Specíficalty, the Happy Cabs woul-d not service the
feeder Line into the airport termÍnaL area until approximately
October 30 when they returned. Foral added that the boycott
was an endeavor pJ-anned and carried out by a group of cab
drtvers only. Happy Cab management dÍd not sponsor the
boycott, he Eaid

On cross-examinatíon, Mr. Foral testlfied that the initía1
allegation that someone without proper PSC authority was
transporting passengers for hire turned out to be inaccurate
as the convention passengers from the NIEA were being
transported under the Mayflower authority. The particular bus
observed by Foral on October 28 did not bear a PSC plate,
however, and Fora1 testified that Mayflower representative,
Sharon Perina, toJ"d him that, this vlas possibJ-y an oversiqht.
The bus used was of the school bus varj.ety and not the travel
coach type. Foral issued no citatlon or warning for Mayflower
not displaying the proper PSC plates.
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ForaL said it would be a Commissíon violation for a Happy
cab to refuse a dlspatched call from the alrport, but was
unaware of any requêst for service to the airport actually
being refused by ãny HaPPy Cab driver. Foral witnessed Happy
Cab taxis dropping Þeople off at the airport during the
boycott period, but- did not view any Happy Cab vehicles under
the canopy or in the feeder line.

Robert Logsdon testified. He is a rate auditor with the
PSC Transportation Department,. Mr. Logsdon reviewed the
freight Uitts from Mayflower, and also copies of written
corrã"pondence sent by Mayflower to the NIEA representat'ive in
Omaha õutlining Mayflowerrs proposed rates and services.
There were no signãd contracts between Mayflower and the
NIEA. Logsdon tãstifled that Mayflower vlas operatíng wfthin
its authoiity for the service provided to the NIEA during the
episode in question.

Logsdon testified that Mayflower charged the maxLmum hourly
rate ðf $l$/hour but on. cross-examination test,ified that
Mayflower originally charged $2Q/hour and discounted ten
peicent (lO%) which resulted in the net charge of the maximum
allowable rate of $18/hour.

Atthough he stated that discounting is not generally
allowed, iogsdon did not know if Mayflowerts act'ion would
constitute ã violation under the Commissionrs rules since the
discount did not amount to a rate undercharge. A violation
would have occurred had the original $2O/hour b9.l charged,
Logsdon saíd. No reports of any nature vrere filed wlth the
Commission regarding Mayflowerrs charter service with the
NIEA, he added

Sharon Perina testified. She is the contract manager in
Mayflowerts Omaha office. Ms. Perina was the party directly
reSponsible for arranging the charter bus service for the
NIEA. Perina testifiea tfrat the majority of her business is
conducted over the telephone. Mayflower performs hundreds of
charters every month and formal legal contracts are not drawn
up for these ãharter trips. No contract was signed between
Uäyetower and the NIEA. AII business between Mayflower and
the NIEA was conducted over the telephone and followed up by a

series of Mayflower memos (Exhibits C, D and E). Mayflower
has never fiied any report on any specÍfic charter operation
wtih the Commissioñ anã was not avtare that any euch flling was
required, Perina said

The buses provided by Mayflower to the NIEA were 35-foot
yeffãw school buseE witË thã words rrschool Busrr painted on t'he
?ront and back of the buses. These particular buses are also
used to transport school children. The Mayflower^buses
displayed an Ñfge sign on the windows toward the front of the
vehiclãs. Perina said she spoke with security personnel at
the airport to det,ermine where her buses could park outside
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the terminal. Perina asked the Alrport Authority at the behest
of the NIEA if a booth could be set, up inside the terminal to
collect funds for the bus transport,ation provided by the
NIEA. The Airport Authority official Perina spoke to refused
permisslon. Mayflower dírect billed the NIEA for its
transportation services and did not part,icipate in t'he
individual solícitation at the airport.

AccordÍng to Perina, only one of the buses used was not
PSC-plated because a driver exchanged a PSC-plated bus for a
non-þtated bus ln the Mayf,J.ower bus yard whlch had a full tank
of fueL. Perina safd the driver grave no thought to the fact
that the buE was not PSC-plated. Mayflower had about 100
buses in that particuJ.ar pool of whlch only 20 are fltted wlth
PSC plates.

With respect to the bitling practice empl-oyed by Mayflos¡er,
Perina testified that she bilLed the NIEA $2Olhour less IO%
discounted for a final sum of $l8rlhour. Perina stated that
the discounting was a marketing ploy which has also been done
for some of Mayftowerts senj.or citizen clients. For the
senior citizens, the 1Ol discount was taken off the $18/hour
maximum rate. Perina said she didnrt know such discounting
was not a [legitlmate thing.rl

On cross-examfnation Perina classified Mayflowerrs
arrangement with the NIEA as a charter service. This is
because she billed a lump sum to the NIEA for the transport-
at,ion service and díd not lndivfdual.ty contract with or blLl
the NIEA member passengers. Vltth regard to the filing of
Commission reports, Perina st,ated that she was not, familiar
with any Commission rule or requirement regarding the filing
of such reports, and she had never fited one. She added that
she was never advised that, it was a requirement, nor had she
ever received any written indication to do so.

Paul Hagerty t,estified. He is the Director of Fleet'
Management at Happy Cab, responsible for the recruiting and
retention of cab drivers. Hagerty testified that as many as
50f of Happy Cab drivers do not, service the airport in Omaha.
NothÍng requires Happy Cab drivers to participate in the
feeder line at the airport, Hagerty said. However, the
witness testified that to hís knowledge no request for service
was ever refuEed an airport paEsenger during the boycott
period, nor did the Happy Cab Company take any actlon to
enhance or encourage the boycott.

Since Happy Cab drivers are independent contractors,
Hagerty said they have the right to refuse answering any given
dispatch calL. In the event a driver refuses a dlspatch,
another cab is dispatched so that service is still provided.
Hager.ty testifled that the Airport, Authority is well satisfied
wÍth the servíces of Happy, Yellow and Checker Cab companies,
based on comments made by Don SmÍthey of the Airport, Authorlty
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in a Midlands BusÍness .JournaL
claimed no knowledge of anY Pa
between HaPPY Cab and the AirP
displeasure over the boYcott o
to the airport. Also, HagertY
prevent its drivershiP from in
the future since the drivers a

artÍcle (Exhibit L). HagertY
st or present discussÍons
ort AuthoritY regarding
r Happy Cabrs level of service

knew- of no waY HaPPY Cab could
it,iatÍng a similar boYcott in
re independent contractors.

Happy Cab drivers Ray Petrick and st,an Latta gave short
statements explaining tñeir observations of the Mayflower
incident and subsequãnt boycot,t. Mr. Petrick admitted to
ãrganizing thå-ããyËott and stat,ed that aII the drivers wanted
vras an investigátion into the problem and someone to telL them
who had autnoríty over the matter. Mr. Latta stressed that at
no time did anv-irember of Happy Cab management speak t'o any of
the drivers inåivi¿ualty or äãifectively to encourage them in
ã"v 

"ãv 
to uovããit-th; âirport or refusè any orders out of the

airport.

II. AnaIYsÍø

The filing of this comnission petition for investigation
followed on the heels of a field Ínvestigation into an

incident where it was initially suspected that some person or
ãigánization may have been operatÍnE in. the for-hire
irá""p"rtation of passengers without authority or outside the
scope of. a granted authoritY.

AE the t,estimony reveals, such vJag-not the case. The buses
,t""ã-¡y--[fr"-ÑlgA cãnventioneers were leased from Mayflower
Contract Serviããs, Inc. (8-1275) which holde authorÍty from
this Commission tó haul passengärs and-their baggage by bus
pãiw."r points ln Nebras-ka ovei irregular routes. The NIEA

members vlere [tã"=p""ted under the MãyfJ'ower authority sínce
Mayflower provided both the vehicles and drivers. As

commission Auditor Robert, Logsdon testified, Mayflower was

;Ë;á¿úg within its proper ãuthority for the service it
piã"i¿ãã] trt. buses were ident'ifiable to the public bv the
rñiÈÃ--"igrr" p"ã[éa in the wind'ows toward the front of the
buses. It waä a single NIEA official who was soliciting bus

fare in the "irpori 
[erminal on his own authority and without

ã"v-.ããperation or encouraçrement from t'layflower' Mayflower
bitted the service at a chãrter rate and did not solicit any

individual rÍders.

Although Mayflower d,id. not, in the finat accounting, bill
an actual overcharge or undercharge for Ít,s services to the
NIEA, this c"tn.i""íon fÍnds that tfte UittÍng tactics used by
Mayflower were in contravention wlth the law and indeed
amoturt,ed to a constructÍve overcharge. sectlon 75'126 R'R'S'
iöãt-iiggõ-nã1sÀue) reads in pertinent part aE follows:

(1)ExceptasotherviseprovÍdedinthissection,
.'no connon carrier shaLl:
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o. .(e) Denand, charge, or coJJect,, bv anv
device vhats-oever, a Je.sser or greatet conpensat,ion
for any servÍce rendered than that fiJed wit,h ot
prescrÍbed by the connissÍon; or
(f ) Charqe anv raþ,e, schedule, or cJassif Ícat,Íon Ín
any nanner vhatsoever before application has been
nade to the connLssion and pernÍssÍon granted for
that, purpose. . " (Enphasis supplÍed.)

The wltnees for Mayfrower testified that she knew the
maximum chargeable amount was gl8/hour but that the g2o/hour
charged less the 101 discount was a rrmarketing ploy.tr
Although the net effect of this creative birrinô sèheme wasthat the maximum arlowabl-e fee was actuarry bir.red, the
Commission finds such practice to be fraudulent and nisleadingto the public and violative of section 75-L26, supra, of the
Nebraska statutes. Mayflower had no regal authoríty to
initially charge a phant,om rate of 920/hour for its service,
notwithstanding the 101 díscount, and thereby constructively
change its allowable rate. Mayflolrerrs actíon was techníca1lya rate overcharge or, ât the very least, ân indirect, and
fmpermissible deviatlon from the prescribed rate aE it wasovertLy portrayed to the NIEA contractor.

Evidence was also adduced at, the hearing which showed that
Mayflower filed no report with the commigEion pursuant toTitLe 291, chapter 3, Rule o]-2.03H of the commfsslonrs MotorCarrier Rules and Regu1at,ions. However, it ís thiE
commissionrs understandíng that this specific rure and thosepreceeding it under sect,ion 0r2.03 were designed following the
passage of sect,ion 75-314 R.R.s. 1943 to accommodate common
carriers with only regurar route authority so that under
certain circumstances as provided under the aforesaidprescríbed rules and regurations, they may contract to perform
special or charter party servíce. Rule oL2.o3H thus serves asta check on charter or special party gervices to ensure thatrequrar route carriers do not circumvent the rules and
regurations under section 012.03 which lÍmit the scope ofthelr allowable charter or speclal party servlce range. Iseespecifically Rules 012.034, .038, and .O3Dl

Sect,lon 75-314 R.R. S. 1943 (1990 Relssue) states:

"A connon carrier by not,or vehicJe operating under
any certiîicate issued under section 7S-3IL nay
occasionally deviat,e fron t,he route over vhich, or
t,he fixed terninÍ betveen whÍch, it is authorized
t,o operat,e under t,he cert,iîÍcat,e, under such general
or specifÍc rules and regulat,Íons as t,he conn-issÍon
nay prescribe. Any connon carrier by notor vehÍcLe,ttansport,Íng passengers under such certÍficate, naytransport in Íntrast,at,e connerce to any place spec-ialor chart,ered parties under such rules and reguJ-atÍonsas the connl,ssl,on shalJ hava prescrl.bed.
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In Mayflogerrs case, the charter service proVided involVed

no deviation from the authorÍzed route as MayfJ.ower holds
statewide Írregular route authority. Mayflowerrs broad
irregular route authority obvÍates the necessity of filing a
report under Rule OL2.03H, the maín purpoÊte of whÍch is to
police special or charter party service operations by common
èarríers $¡ith regular route authority so that they do not
overlap the regular routes of other carriers. The prot,ections
provided under Rule section 0L2.03 et seq. are for the large
part inapplicable to a charter service provided by a common
èarrier holdíng statewide irregular route authority such as
Mayflower.

The Omaha cab companies also named as respondents in the
petition for investigatÍon were repreEented at the hearíng.
Íhe aÍrport boycot,t init,iated by a group of Happy Cab drivers
lasted approxÍmately two days. The boycott, amounted to Happy
Cab drivèrs refraíning from participation in the taxicab
feeder line at Eppley AirfÍe1d. The testimony indicated that
Happy Cab management took no active role in eÍther organizing
the boycott, or supportingr its continuation after it began.

Happy Cab drÍvers are independent contractors and basically
set their own schedules and determine their own service
areas. Happy Cab drivers are not required to servíce the
feeder line at the aÍrport, and their refusal to do Eo
constituted no apparent violation of any Commission rule or
regulation. Therè vtaÊ no testLmony offered to support the
concern that any request for Eervice by an airport passenger
was refused by Happy Cab during the boycott period. Happy
Cabs $tere observed dropping passengfers off at the airport, So_
it would appear from thê evidence that the boycott was limit,ed
to the phyãicat stat,íoning of Happy Cabs outside the aÍrport
terminal.

Happy Cab introduced evidence to support a claim that, the
Omaha Rirport Authority htas vtell satisfied with HapPy Cabrs
service tó ttre airport, and no representat,ive from the Airport
Authority was Present to address the issue of the boycott. We

find no violations on the Part of Happy Cab or its drivers.

III. Concluslon

BaEed on the foregoÍng fíndings, the Commisslon fÍrst
charges MayfJ.ower to stop its practice of dlscounting inflated
rates as a marketing means of attracting client, accounts under
false pretenses. Secondly, VJê find that it was the NIEA
officiáI acting alone at the airport terminal who conducted
the solicitation complained of. Since he was soliciting
members of his own convention Party already booked on the
Mayflower-Ieased buses, hê vtas not soliciting passengers from
thã general public and we therefore find no violation of the
law in that regard. How the NrEA orgranization rai-ses money
from within the ranks of its 'own membership to pay for its
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convention expenses, including recouping transportation costs,
is a matter of its own int,ernal affairs and outsi.de ourjurisdiction to regulate. Though the NIEA official may have
been guilty of hawking at the airport, terminal, he was only
seeking out his fellow conventÍon-goers and his act,ivity was
promptly termfnated by the Afrport Authority. Any subsequent
solicitation conducted on the Mayflower buses is again an
Ínt,ernal fund raísing enterprise outside the scope of
Commisslon control.

Finarry, rrê have stated that we find no obvíous violations
on the part of Happy Cab or the Happy Cab drlvers who
boycotted the airport. However, the cornmission is concerned
about the possíbilÍty of a simiLar such incident occurrÍngagain. In the interest of the public good and the public
carriers which it serves, the commission trusts that future
problems can be avoided through medíation, and therefore
strongry urges the cab drivers to bring any grievance directlyto the Commission first before taking alternative measures of
a more draetic nature, such as the Eppley Airfield boycott,
investigated here.

ORDER
IT IS TIIEREFORE ORDERED by the Nebraska Pub1ic Service

commission that, pursuant to section 75-L26 R.R.s. Lg43 of the
Nebraska statut,es, âs amended, Respondent Mayfrower contract,
Services, Inc. (B-L275) cease its practice of discounting
Ínflated rates which are greater than those established and
fixed by this Commission.

IT IS FIIRIIIIER ORDERED than upon this conclusion of the
commission Ínvestigation of Applicatíon No. Pr.-z, the pet,it,ion
for lnvestigation in this matter be hereby dÍsmissed.

MADE AND ENTERED at Lincoln, Nebraska, this 25th day of
February, 1992.

NEBRASKÀ PI'BLIC SERVICE COMMISSION

Lcaf,Ion No . E t- ¿

Pùlrg/L*,/L
Vice Chairman

ATTEST

ING: ti

/ /s/ /.1anes F. Munnel 'ly

/ /s/ /Eric Rasmussen
/ /sl l)aniel G. Urwil ler


