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BEFORE THE NEBRASKÀ PT'BLIC SERVICE COMMISSION

In the Matter of Sth Avenue Cab, )
Council Bluffs, Iowa, seeking a )
declaratory order from the Conmission )
regarding taxi servfce from Eppley )
Aírport to Omaha. )

APPTICATION NO. PI-15

DECTARJNTORY ORÐER

ENTERED: NOVEMBER 7, L995

BY THE COMMISSION:

OPINION ^å,ND FINDINGS

By petÍtion filed September 7, t995, 5th åvenue Cab of Council
Bluffs seeks a declaratory order as to whether the Commission has
jurisdíction over transportatÍon of passeng¡ers from Eppley Airport
in Nebraska across Abbott Drive to downtown Omaha and other points in
Ornaha. Petitioner notes that a section of À,bbott Ðrive,
approximately seven tenths of a míle, is located in lowa. The åbbott
Drive route is the most direct route between the afrport and
destinations in most of Omaha. The question is ¡¡rhether the
transportatÍon ls interstate or íntrastate in nature.

Chad Patterson testífied: He lives in Omaha but operates 5th
Avenue Cab under a permit from the Cíty of Council Bluffs, Iowa. IIe
complies with the safety requirements of the City of Couneil Bluffs,
lle previously drove a cab leased from Happy Cab. He transports
passengers between Council BLuffs and Eppley on a daily basis. Hís
cab is equipped wÍth a meter calibrated by an Omaha company. HÍs
rate is $1.80 for the drop and $.25 for every L/5 of a mile. Exhibit
3 shows that Abbott Drive runs through lowa. hlhen he transports
passengers from Eppley to Onaha, hê drives down Abbott Drlve whích
passes through the city limits of Carter take, Ior{a. He passes
through the State of lowa and back into Nebraska. The portion of
Abbott Drive which is ín lowa is approximately a half mile. It ís
not possible to go down Aþbott Ðrive without taking the route through
Iowa. There is no other way to go from the aírport to downtown Omaha
unless a circuitous route is taken. Even ff he took the Locust
Street route to a portion of Osraha, he would stiLl have to go through
Iowa. He could turn right comlng out of the airport, head north on
Pershing, drive to the Storz Expressway, which connects with the
Sorenson Expressway and the 480 Expressway. Sorenson Expressway
heads north and west, and the 480 Expressway turns south. Only
passengers located Ín the northeast corner of the cíty can be carrÍed
by the most expedÍtious route without gofng through lowa. Passengers
who want to go north of Ames Avenue in Omaha can be transported most
efficiently without going through lowa. The only hotel he knows of
in Omaha that could be served more expedÍtíously by going over the
north route is the nes¡ Best ldestern. If s€imeonê would ask him to
pick them up at that hotel or take them from the airport to that
hotel, hê would tell them that he did not have the requisite
authority. He would also place a notice Ín his cab to inform
passengers of the portions of Omaha that he is capable of serving.
The notice is shown as Exhibit 5. Even if he had authority, he would
stíll serve most of Omaha over the route that goes through lohra.
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Happy Cab produced one wÍtness, Ray Mundy, who testified: He isa professor <¡f transportation togistics Ín the college of business atthe Üniversity of Tennessee in KnoxvÍlle. He has also served as
ExecutÍve Director of the Àirport Ground Transportation Association,
which handles issues dealing with airport and ground transportation,
taxicab, limousine, bus services, and regulatory nature of thosevehicles servíng airports across North A,merica. Through his work
t¡¡ith the association and the university, he has become familiar with
airport taxi issues through a dozen or nore taxicab studies dealingwith municipal regulation of taxÍcabs or state and airport management
of taxícabs over the last L5 years. rn a study completed for the
Kansas City airport, the report recommended that the airport contractwith one stand manager that would subcontract with a limited number
of taxicabs so that there was enough business for the cabs to go
around. The subcontractor would ínspect the cabs that wanted to bepart of the system and maintain the level of service of the vehicles,
check the ages and conditions of the drivers and dress so that the
system was low cost but performed a high level of service. Stateregulation of taxicabs is unusual. Nebraska, Colorad,o, pennsylvanÍa
and Nevada are the states that regulate local taxicab services. Manypublic service commissions used to, but over the years that was
delegated through enabring legislation to the cities to manageÍntracity transportation, taxicabs, limousínes and vans for Èheindividual cities. Certain states sti1l regulate taxÍcabs primarily
because they feel the need to protect the public, provide sufficientregulation with respect to entry and insurance. Most of the taxícab
companies that belong to his association that.eross state lines arenot regulated by the ICC. They typically don't have dual authorityin two states. Typically they travel under the ICC's comnercial zone
exemption provided for airport baggage and passengers. The rcc
sometime decÍded that it didn't want to regulate movements acrossstate lines of smaller vehicles. It was basically a local matter andas long as the company was serving the airport and the rather looselydefíned com¡nercíal area around the airport, Ít was exempt fromrcc. An airport can't have someone in a generar cab rine thatrefuses service to where the general public wants. He checked withthe rcc. A, lawyer told him the rcc does not regulate vehicleswith six passengers or less.

DISCUSSION

49 USCS S LQ526(b)(L)(B) states:
(b) Except to the extent the Commiseion finds it
necessary to exercise jurisdiction to carry out thetransportation policy of section L0l0t of thís titl.e(49 USCS S 10t0L), the Commissíon does not havejurisdiction under this subchapter (49 USCS SS
L0521 et seq. ) over --(1) transportatíon provided entirely in a

municipality, in contiguous municípalities, or in a
zone that is adjacent to, and commercially a part
of, the municipality or munícipalities, except
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(B) that in transporting passengers over a route
between a place in a State and a place in another
State, or between a place in a State and another
place ln the sðme State through another State, the
transportation is exempt from the jurisdíction of
the Commission only if the motor carrier operating
the motor vehícle also is lawfully providing
intrastate transportation of passengers over the
entire route under the lawe of each State through
which the route runs;

Froß a reading of that statute, Lt would appear that the rcc
would have iurisdiction over Mr. Patterson's operation because he
does not have authority from this Commission; however, even thoughthe statute provides for Ít. there is no evídence that the ICC dõesin fact regulate taxi operations ¡¡hich use vehicles of síx passengieror less capacity. The only Nebraska case that has confronted theintrastate/interstate issue of motor transportation is rn ReApplícation of, sírvew Rgfrigçrated carriers, rnc., whicñ said -.

In determÍning whether a carrier,s operation ln
hauling goods between points ín one state through
another state is a subterfuge, courts should look tothe reasonableness of the carríer's modus operandi, ðìs
evÍdenced by (1) the degree of circuity involved Ínthe interstate route when compared Bríth the 'local*route normally employed by intrastate carriers, (Z)
the presence or absence of economic or operationaljustífication for such routing apart from thecarrier's lack of intrastate authority, and (3) theincidental or dominant character of the intrasùatetraffíc as a portion of the carrierls overalloperation. No sÍngle factor is controlring as to the
outcome.

The court found that sÍlvey's operation was in fact aninterstate operation. That case, however, should be distinguishedfrom the present cãse on the facts as well as the law. fnat case wasdecided according to a line of federal casea and statutes whlchcontrolled transportation of property. Even though Mr. patterson
plies the same route used by intrastate carríers ãnd the routingwould be used apart from the carrier's lack of intrastate authoiity,Patterson admits that he could not gíve full servíce to thetraveling publÍc. The evidence does not reveal whether patterson's
operation would be incidêntal or dominant to his overall operatíon.

The CommÍssion derives its iurisdiction from Article IV, Section20 of the Nebraska Constltution, which provides that the powår¡-ã"¿duties of the conmissfon "include the règulation of ratesl serviceand general control of common carriers as the tegislature may provideby Law- But in the absence of specific legfslatfon, the commissíonshall exercise the pohrers and perform the ãuties enumerated by"thÍsprovlsion. " The courts have held, "In the absence of impleneitinglegislation the powers of the comrnission undern Artièle IV,Section 2O af the Nebraska Constítution "ere plenary in character and
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self-executing.'r rn -Re Àpplication of Richlinq, Ls4 Neb. Log, 47
N:W.2d 4L3 (1951). See also, Neuswanser v. Houk, L7O Neb. 67e,
L04 N.w.2d 235 (1960) (recognizing that the CommÍssion's
constitutionally-granted "powers are plenary and self-executing inthe absence of specific legislation on the subject" ).

rn this case, while the Nebraska tegíslature has enaetedspecífic legislation regarding the Commissíon's power with regard to
" intrastate'r commerce, see Neb. Rev. Stat. S 75-LLg( L ) (Reíssue
L990)' the language of these statutes does not purport in any mannerto serve aa a rrlimit" upon the comrnission's otherwise plenari
constitutional po$rer to exercise '¡general control of commoncarríers." The Commission Ís "authorized to exercise the polrers andperform the dutÍes enumerated in the constitutional provision, "unless the Nebraska Legislature enacts "specific legislationlimitinq the scope of the cornmission's poerers. " Union Transfer Co.y. Bee tine Motor Freiqht, LSO Neb. ZBO, 34 N.W.Zö,363(194Ð
(emphasis added). Thus, the Commisslon is authorized to exercise
"general control of" Sth Avenue cab,s purely locat, predominately
intrastate common carriage activities pursuant to Article rv,Section 2O of the Nebraska ConstitutÍon.

Further, the Commission's exercise of jurisdictíon over Sth
Avenue Cab's purely local, predominantly intrastate common carriageactivities is permissible under the Commerce Clause of the UnítedStates Constitution, U.S. CONST., A,rt. L, S g, cl . 3, even though amÍnuscule portion of 5th Avenue cab's route is interstate Ínnature' As the United States Supreme Court has recognized, while the
"Comnerce Clause significantty limíts the ability of States andlocalities to regulate . interstate commerce, . it does noterevate free trade above all other values." Maine v. Ta-ylor, 472u.s. 13L, LsL, 106 s.ct. 2440, z4s4 (t996) (stat:ing generar rure thata state does not overstep its rore ín ,'regulating inãerstate
conmerce" when such regulation only ,,incidently" places a minimalburden on interstate trade "in relation to putãtive localbenefitsn ). under the commerce clause, a state ,,retaÍns broadregulatory authority to protect the health and safety of Ítscitizens." Id. Thus, the Comnission's assertion of jurisdiction
over 5th Avenue Caþ's predominantly intrastate common carriageactivíties represents a proper exercise of the Com¡nission's lbroad
(constitutional ) regulatory authority to protect the health andsafety of (Nebraska) citÍzens." see Tavtor, 477 u.s. at lsL, Lo6S.Ct. at 2454.

Although the federal code suggests that the rcc may havejurisdiction over carriers such ag sth Avenue cab, the lact of thematter is that the ICC has not exercísed jurisdiciíon. Absentregulation by the public service commission or the rcc, airtravelers would be at the mercy of unscrupurous, ill-equipped andunderinsured carriers. Reasonable rate structures couf¿ nè ignored.If the Commission were to decline jurÍsdiction ín this case, thiscommission would be introducing chaos into an otherwisewell-regulated and efffcient transportation system. Although thestatutes and case law are not clear, what fs ðrear in thesecircumstances is the Commission's duty under Íts constÍtutional
mandate to aet to protect the publÍc ínterest.

S ertntec wltn soy lnr on recycled paper$



SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

APPTICATION NO. PI_15 PAGE FIVE

ORÐER
ïT rs, THEREFORE, 0RÐEREÐ by the Nebraska pubrie service

Commíssion that jurisdiction will be asserted by this Commission overmotor transportation by taxicab and limousíne between EppleyAirport and all points in Nebraska.

MÀDE ANÐ ENTEREÐ in tincoln, Nebraska, this Tth day of
November, 1995.

NEBRÀSKA PUBIIC SERVICE COMMISSION
COMMISS

/ /sl /Rod J 0 n

//s//Frank E. Landis
/ /s/ /Daniel G. Urwiller

h
Chairman

Executive D or

.âTTESf

,
COMMISSIONERS DISSENTING :

/ /s/ /James F. Munnel'ly

DISSENT OF COMMISSIONER MUNNELTY:

Âs I remarked before I moved t<¡ defer actíon on this matter,
this petítÍon for a declaratory opinion should be submÍtted to the
more objective study of the Attorney General. Since my motion dÍd
not prevaiL, I am compelled to dissent from the opinfon of the
maJority.

fhe majority clearly demonstrates that 1t is assuming
jurisdiction over this matter simply to protect the existing cab
companies as well as air passengers. My posltion at the Comnlssion
has always been that serving the Omaha area to assure passengers
adeguate service at reasonable rates is the Commission's
responsibility. From that standpoint, the majority oplnion may be
well meaning, but it is positivel.y contrary to the existing federaL
and state statutes as well as all prÍor case law.

The only reasonable conclusÍon that can be reached Ín this cêse
is that a taxÍ operating over ínterstate routes is beyond the
Jurisdiction of the Commission and nothÍng in the Nebraska
constitutlon can give ít such power to regulate such transportatÍon.

First of all, the majority does not even attempt to come out and
declare that the operation in question is one of intrastate commerce.

The majority states that the Commission derives its jurisdiction
over this clearly interstate operation from Article IV, Section 20 of
the Nebraska Constitution. This is an absurd flnding.
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It is my position that there is only one question to be
decided: Is the operation of 5th Avenue Cab between points in the
sane state, through another state, interstate in nature. If it 1s
riot, then the commission has jurisdiction. rf it ¿s, then the
Commission obviously does not have jurlsdictíon. Jurísdiction has
always been limited by Congress so that any operation involving a
rnovement through another state lies exclusively wíth the ICC. The
state cannot legislate po$rer over such matters as interstate commerce
whÍch is governed by the Congress.

The Silvev case has been twisted then ignored by the majority.
That case should be the guidelíne by which we determine whether an
operation is interstate or not.

ssloner James Munne ly
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