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In the MatLer of Alpha Life
Improvement Services, Omaha,
seeking authority as a common
carrj-er of passengers and their
baggage by passenger van and
vans specially modified
according to t.he Americans with
Disabilities Act between points
in Douglas, Sarpy, Washington,
and Cass Count.ies over
irregular routes under contract
with the Nebraska Department of
Health and Human Services.

For Commission Staff:

.Tamie Reyes
El-1ie Rohr
300 The Atrium
L2OO N ST

Lincol-n, Nebraska 68508

APPI,ICATTON NO. B-L921,

GRANTED

Ent.ered: ,June t2 , 20Lg

For the Protestants:

Happy Cab Company, d/b/ a
Checker Cab Company, Happy
Company, and Yel-l-ow Cab

Company; DonMark, Inc. , d/b/ a

Cornhusker Cab Company; and
Valor Transportation, d/b/a
Safeway Cabs:

Andy Pollock
,Jaydon Pence
Rembolt Ludtke, LLP
3 Landmark Centre
L1-2B Lincoln Ma1l, Ste. 300
I-.,inco1n, Nebraska 68508

BY THE COMMISSION:
BACKGROUND

On October 15, 2015, Alpha Life ImprovemenL Services
("Applicant"), Omaha, applied for a transfer of the aut.hority
held by Midlands Services, Inc. ("Midl-ands"). The Commission
entered an order granting that. application on ,January 12, 2016,
and the Certif icate of Public Convenience and Necessity \^/as

issued March 15, 201-6. Midlands \^¡as in operation prior to the
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eommission'S requirement that carriers apply for and receive HHS

designation, which would be noted on the carrier's Certificate
of Public Convenience and Necessity.l Carríers who provided this
service prior to the rule cþange were permitted to contj-nue
doing so without a separate application. lVhen the transfer
occurred, the HHS designation was not transferred with the
authority. On .fune 6, 201-6, Applicant applied to extend its
authority to include HHS Designation. Timely protests were filed
by Golden Plains Services, Inc. d/b/a GPS Transportation
("GPS"); Happy Cab Company, d/b/a Happy Cab Company, Checker Cab
Company, and Yellow Cab Company; DonMark, Inc., d/b/a Cornhusker
Cab Company; and Valor Transportation, d/b/a Safeway Cabs
(Col1ectively, "Omaha Cab Companies" ) , and were granted on r.Tuly
z9, ¿vLo.

Applicant notified the Transportation Department that
Midlands had provided HHS services prior to the transfer of
authority. Applicant provided the Department with copies of
Midlands's HHS contracts, and the Department contacted HHS to
verify the services provided by Midlands prior to the transfer.

1-L- ---f --^.-1 lL -----f l. L^ L^upon revl-ew, trne uepartment Cleter-Ilu-rteq -IL w()uJ-(l. rJe rreueÞÈjclry L(r

move forward with a hearing. A planning confere4ce was held
December 20, 2017, to establish a procedural schedule.
Protestant GPS withdrew its protest on February t2, 2018. On

February 20, 20L8, the Omaha Cab Companies filed a motion to
compel discovery and continue the hearing. A telephonic hearing
was held on March L, 201,8. Because of that hearing, thq Hearing
Of f icer enter-ed an order granting t.he Omaha Cab Companies'
motions and amending t.he procedural schedule

A hearing on the application was held
amended procedural schedule on April l-3, 2OIB,
Hearing Room wit.h appearances as shown above.

EVTDENCE

pursuant to the
in the Commission

ïn
witness,

support of
R. .Tustice

its application, Applicant produced one
Braimah. Dr. Braimah is the o\^tner and

1 Docket RR-148 In the Matter of the Commissiont on its own motion, seeking to
amend Titfe 291, Chapter 3, Motor Carrier RuJ.es and Regulations, Section 001,
Definitions, and to harmonize existing rul-es Order fssuinq s to the
Rules; Order Setting Heaqi¡g. (October 4, 2001) . (Mídlands Certificate was
issued in L999)
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executive director of Alpha Life Improvement Services.' Applicant
was unrepresented by counsel. Therefore, Dt. Braimah was
permitted to make a statement on behalf of his company, but, he
\^ras not. permit.ted to cross-examine any witnesses .3 Dr. Braimah
testified he was previously the director of operations of
Midlands, which \^¡as a family business.a He stated Midlands went
out of business after the "privatizatj-on that occurred."s

Dr. Braimah is -a clinical psychologist, and founded Alpha
Life fmprovement Services to provide services t,o individuals
wit.h developmental disabilities as well- as severe and persist.ent
mental illness. Alpha Life provides assessment, crisis
intervention, resident.ial- group homes, in home residential
services, and respite' care.6 Dr. Braimah stated he originally
entered.. this f ield because he operated a transit.ional- living
home where t.he residents conslstently had trouble with
transportation and could not consistently get rides, leading to
staff often taking residents to appointments.T Dr. Braimah
stat.ed Applicant is seeking to offer transportation services
beyond the Developmental Disabilities Waiver services he already
offers to help fill that gap.8

Dr. Braj-mah indicated he \^/as a\^/are of the HHS designation
on the application. However, Midlands had previously provided
those services, so he bel-ieved that ability would be transferred
with the authority. He only became a\^rare of the issue when he

attempted to register to provide services with Intelliride, the
current HHS Broker. e Dr. Braimah stated he \^Ias unsure why the
designation did noL automat.ically transfer with the authority
because Applicant is st.i11 in a position to provide those
services. Applicant currently provides services to HHS cl-ients
pursuant to the Developmental Disabilities ("DD") Waiver.lo

" Hrg. Transcr. '4:12-!7 (epri1 1-3, 2018) .

3 fd. At 4222-25,' see also UPL Rul-es
4 Id. at 6:6-8.
s fd. At 6:8-9 (Mr. Braimah ís referring to beginníng of Lhe brokering
services that assign rides for HHS cl-ients to the various providers. )

6 fd. At 6:9-13; tL:l-14
7 Id. AE t2:24-1-3:5
I l-3 :6-l-0
e fd. AL 6:1,4-22
10 fd. .A.t 7:5-l-1-
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In response Lo questions by Commissioner ''Schram, Dr.
Braimah further explained he met with Intelliride and learned he

would not be permitted to provide HHS transportation because he

had not cheekecl l-Ìre HHS designation box on his application.ll

,Jaydon Pence questioned Dr. Braimah on behalf of the Omaha

Cab Companies. Ms. Pence asked about the history of Midlands
Servi-ces. Dr. Braimah indicated Midlands entered t.he market to
provide transportation to HHS clients. Midlands had
approximately forty employees. However, DT. Braimah indicated
privatizing the brokerage slrstem caused costs for the business
to increase.12 Midlands attempted to continue providing HHS

services for approximaLely one year after the brokerage system
came into being.13

Ms. Pence also questioned Dr. Braimah on his revenue
predictions. Dr. Braimah projects revenue of $200,000 in the
first year with expenses greater than fifty percent.la Dr.
Braimah testified these figures included insurance and personnel
costs.ls Dr. Braimah further testified he did not óontact other
carriers because he did not bel-ieve it rit/as necessary.16 Dr.
Braimah stated he knows his community and sa\^r the needs f irst
hand when he \^Ias running for offíce, and this service would meet
the needs of some of the highest need individual-s.l7 Alpha Life
is seeking to continue the work previously handled by Midlands.18

Ms. Pence called ,fohn Davis on behalf of the Omaha Cab

Companies. Mr. Davis testified the Happy Cab fleet currently
has approximat.ely l-30 active drivers, which is a decrease over a

number of years.le Mr. Davis indicated this decrease is due, in
nrrt- {-n l-l.ra rFrancnnrl-¡l-'i nn I\Tal-r^rnrl¡ l-nmn:n'i ac hlrl- :'l so 'i n narl
¡/q! e 5--- -

LL Id. At 9:L9-22
t2 Id at L4:20 -1-5:16
13 Id. at 16 ¡9-L4
14 Id. aL 2L:L7-23
1s Id at 2229-13
L6 Id. aE 222L4-23
L7 Id. at 29:21-- 3Oz7
18 fd. at 30:1-4-l-8
7e Id aE 35:3-4
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due Lo the changes with HHS and entitlement programs.2o Mr. Davis
explained that previously, HHS trips made up over one third of
all of Happy Cab's business. However, that has been reduced to
approximately f if teen percent due to j-ncreased competJ-tion, as
well as the int,roduction Intelliride's tablet system.21 Mr. Davis
testified Happy Cab has the ability t.o expand its service to
meeL addÍtional HHS needs.22

Ms. Pence asked Mr. Davis why Happy Cab did not protest
Alpha Life's original applicat.ion. Mr. Davis indicated when the
privatization \üas happening in 2OII, he facilitat.ed discussions
and groups with oLher carriers providing HHS transportation, but.
Midlands was noL a f act.or aL that time.23 Many of the smaller
carriers began to drop out of the market because of these
changes between 2006 and 2OLL, including Midlands.2a Mr. Davis
further stated when Alpha Life sought its HHS designation, Happy
Cab became concerned at that time and chose to protest.2s Mr.
Davis also stated that Happy Cab consístently provides
transportation servi-ces to the DD community on a regular basis.25
Mr. Davis t.estified that prior to his work with Happy Cab, he
worked extensively wit.h the DD popul-ation.2? Happy Cab routinely
sèrves many populations with disabilities, and Mr. Davis
believes the entry of new carrier would be harmful to Happy
Cab's business.2s

In his closing statement, Dr. Braimah stated that denying
this application would not be prevent ing a ne\^/ carrier f rom
entering, âs Mr. Davis testified, but would be removing an
existing carrier because Midl-ands provided this service.2e Ms.
Pence argued in closing that the gap in services beginning in at

20 Id at 35:lL-20
2L Id. at 36 :6-A6.
22 Id. aÈ 38:4-7
23 38:19-2L¡ 39:1-7-4022; 40z6-L5
24 Id. aL 44:9-16
25 Id. at 41:11--l-3.
26 Id. at 43 zL7-23.
27 Id. at 33:10-l-6
28 Id. at 4B:10-11;48223-49-6
2s Id, aL 54:12-22; see also Exhibit 5 (The DHHS records verifying Midfands
services submitted by the applicant do not contìnue past 2002. Hor¡/ever, DHHS

staff was able to confirm to Department staff, in emails conLained within
exhíbit 5, that Midlands provided HHS service unti1 May of 2012.,



SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

Application No. B-Lg21 
. 
Page 6

I ea-st 2OL2 is sufficient to indicate Midlands was no longer
providinq that service.30 Ms. Pence argued this interrupted the
need, and, as Mr. Davis' testimony indicates, there is no longer
a need".31 Commissioner Ï-,andis asked whether this presenLed a

dormancy issue. Mr. Pollock responded dormancy would apply to
the whole certificate, but this issue only applies to the HHS

portion. The gap in service r,rras sufficient to show there \^Ias no

longer a need for Alpha Life to provide these services.32

OPINION AND FTNDINGS

In Lhe
Designation to

The Commission
an application

present case, Applicant is seeking
the authority held in certificate B-1-92L.

add HHS

Applications for common carrier authority are governed by
Nee. Rsv. Srar. S 75-31-1(1) (Cum. Supp. 201-6) , which provides:

A certificate shall be issued to any qualified
Applicant authorizlng t-he whole or any part of the
operations covered by the application if it is found
after ñotice and hearing thât (a) the Applicânt is
fit, willing, and able properly to perform the service
proposed...and (b) the proposed service, to the extent
to be authorized by the cert.ificate, whether regular
or irregular, passenger or househol-d goods, is or will
be required by the present or fuLure public
convenience and necessity. Otherwise, the application
should be denied.

i

I

must apply
for common

this two-part test in order to grant
carrier authority.

For the first part of the test, âfl applicant must prove
that it is fit, willing and able to provide the proposed
service. Given that Dr. Brairnah previously worked- with Midlands
Services and has since been approved to operate Alpha l-.,ife under
the new certificate number, he has demonstrated fitness. Dr.
Braimah currently provides transportation through t.he DD waiver
program and has significant experience serving populations with
disabilities as described above. No evidence was presented to
counter Dr. Braimah's fitness to serve HHS clients.

30 rd.
3t rd.
32 rd.

at 56 z'l"L-20
at 55 z1-7 -56:6
at 57:1-6-58:5
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For the second part of the test, âm applicant. must prove
that the servj-ce that it wishes to provide is required by public
convenience and necessity. The Nebraska Supreme Court. set forth
the analysis for determining "public convenj-ence and necessity, "
stating:

In. det,ermining public convenience and necessity, the
deciding facLors are (1) whet.her the' operation will
serve a useful purpose responsive to a public demand
or need, (2) whether this purpose can or will be
served as well- by existing carriers, and (3) whether
it can be sêrved by the Applicant. in a specified
manner wit,hout endangering or impairing the operaLions
of existing carriers contrary to the public interest.33

The issue of whether an applicant
demonsLrat.ing that the proposed' service
convenience and necessity is ordinarily a

has met its burden of
is required by public

f act.ual issue.3a

Although the above test is typically required to
demonstrate need, it is reserved for carriers neu/ to the market.
Midlands Services began providing service to HHS clíents in
1999.3s V'lhen Midlands' certificate r¡rras issued, carriers were not
required Lo specifically request HHS designation and
certificates of authority did not note any restrictive language
related to HHS transportation. The Commission opened a rufe
making proceedi-ng in 2001, which resulted in the addition of the
separate HHS designation to applications for authority moving
forward. However, the Commission explicitly made án exception
for carriers who had been 1egalIy providing HHS transportation
prior to t.he enactment of the ru1e.36 Specif icaIly, the
Commission found that carriers who had been Iegally providing
this service would be permitted to conLinue providing this
service subject to the geographical restrictions on the
certificate.3T

33 In re Application of Nebraskal-and Leasing & Assocs., 254 Neb. 583, 59L
(1ee8).

34 T "-l
35 Certificate of Pub]ic Convenience and Necessity B-L494, Mid]ands Services
Línk, Inc. issued August 18, 1999.
3a Ðocket RR-l-48 In the Matter of the Conmission on its own motion seeking to
amend titJe 297, chapter 3, Motor Carrier Rul.es and Regulations, Section 007,
Definitions, and to harmonize existing ruLes. Order Issuinq Amendments to the
Rules; Order SeÈtíng Hearing. (october 4, 2001)
37 Id. at p. 5
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As shown in Exhibit 5, Midlands Services Link, Inc.
provided HHS transportation until May of 20L2" Tn November of
2013, Midlands sought suspension of its certificate. Alpha Life
subsequently applied for the transfer of authority in February
2OL5 and v¡as issued in March of 2016. Upon realizing the HHS

designation had not been transferred with the certificate;
Applicant filed. an application for HHS designation i4 .Tune of
20L6. The Application rlilas published and properly protested.
Applicant then raised the issue that Midlands prior provision of
HHS service should have transferred with the Application. The
hearing officer reviewed this request and determined the matter
should go to hearing. The gap in service was approximately
eighteen months. This type of issue had not previously been

L1-- 
^^-^-- 

: 
--:^- 

i^ ^"-^l^ '¡r ç^' fl¡arafsecl DeIc)Ie L-Ilg u(Jttult_LËÞ-LU.[I . -àiÞ ÈrLrurrr aL wctÞ rrEusÞÞq!J !v! erru

evj-dence to be presented to the fulI Commission, to al1ow both
the Applicant and Protestant ample opportunity to be heard
regarding this issue

The Parties each made arguments regarding the issue'of the
gap ín service. Dr. Braimah discussed his experience in the

1 î 1- - r^^ 
- 

I LL-: 
- -^---1 ^L.: ^*IlelQ anQ Cne nUm.Oef OI yearS IIe IId.S liel veL¡. LII-Llt Pt.ll'lLrrcrLrt.lrr,

both through MidLands and through his ne\^l company Alpha Lif e.
,John Davis, in his testimony for the Protestant, indicated Happy
Cab had not protest.ed the initial transfer because Midlands had
not been a factor when privatization occurred. He indicated
Midlands had already left the field and Happy Cab did not view
them as competition when Dr. Braimah applied for the initial
transfer. Mr. Davis also cited the fact that Happy'Cab is able
to and currently does serve t,he DD populatíon, which is Dr.
Braimah's primary client. base. That argument is not persuasive
as Dr. Braimah may provide transport.ation to his current clients
through the DD Waiver program.

Ms. Pence, in closing, argued that the gap in service
ínterrupted the presumption of need, and there is no longer a
need. Although there hras a gap in service from the time
Midlancis provideo its last HHS trip to the tj-me the certificate
was suspended, the Commission disagrees that it was sufficient
to interrupt the presumption of need. Midlands provided HHS

service consistently for thirteen years with the certificate it
he1d. Based on the evidence presented by each party, the
Commission agrees with the Applicant. The Privatization of the
HHS brokerage system created a great deal- of confusion for a
number of carríers. The Certifícate held by Midlands was never
ru1ed to be dormant by the Commission. Midlands properly
provided service, and properly suspended its Certificate. Alpha
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Life should be permiLted to continue this service because of the
proper Lransfer of the authority from Midl-ands Services Link,
Inc. in B-L494 to Alpha I-.,ife Improvement Services in B-L921.

From the evidence adduced and being fu1ly informed in the
premises, the Commission is of the opinion and finds that the
proposed application of A1pha I-,if e Improvement Services should
be granted. A new Certlficate of Public Convenience and
Necessity should be issued for Alpha l-.,ife Improvement Servíces
to include the HHS Designation.

ORDER

]T ]S
Commission
granted.

THEREFORE ORDERED by
that Application No.

the Nebraska Public
F-1-921 be, and is

Service
hereby,

IT IS FURTHER ORDERED LhaT The CerTificaLe Of PUbIiC
Convenience and Necessity issued to Alpha I-,if e Improvement
Services in B-1-921- should be amended to include HHS Designation.

ENTERED AND MADE EFFECTIVE at Lincoln, Nebraska, this t2E"-

day of .Tune , 20L8.

NEBR.A.SKA PUBr-,rC EERVTCE COMMTSSTON

COMMTSSIONERS CONCURRÏNG : .wzueu

ATTEST:

,ç,
Execut,ive Dir ctor

//s//trank E. Landis
/ /s/ /Iaary Ridder


