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BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

In the Matter of Emerald
Limousine, Inc . , Omaha, seeking
aut.hority in Nebraska inLrasLate
commerce in the transportat ion
of passengers in limousine
serv j- ce by vans and SLIVs over
irregul-ar routes within a 250
mile radius of Omaha, Nebraska.
RESTRI CTION : The t ransport at ion
of rail-road train crews and
their baggage is not authorized.
The certrficate holder shall
maintain a listing of its
services in the YeIIow Pages of
the telephone directory serving
Dakota City.

ENTERED: APRIL L6 , 2013

APPEARANCES

For the Commission Staff: For the Protestants

Jack ShuI t, z
Harding and Shul t. z

P. O. Box 82028
Lincol-n, NE 58508

58s09

BY THE COMMISSION:

BACKGROUND

On May B, 20L2, an application was filed by Emerald
Limous ine , Iflc . , Omaha , Nebraska , seeking aut hori ty in Nebraska
intrastat.e commerce in the t.ransportaLion of passengers in
l- imousine service by vans and SUVs over irregular routes within
a 250 mile radius of Omaha, Nebraska . RESTRICTION: The
Lransportation of railroad train crews and their baggage is not
authori zed. The certrficate holder shall maintain a listing of
its services in the YelIow Pages of the telephone directory
serving Dakota City.

APPLICATION NO. B-l-7 69
SUPPLEMENT 3

DENI ED

Mark Breiner
300 The Atrium
1200 N StreeL
PO Box 94927
Lincol-n, Nebraska

o
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Not ice of the appl icat ion was publ i shed in The Dai Iy
Record, Omaha, Nebraska, oD September 10, 2012. Timely protests
were filed by VIP Limousine, A-1 Limousine and Alford OiI.

o

o

o

A hearing on the application was held on January
with appearances listed above. Notice of the hearing
to all interested parties on December 18, 2012.

Campin ended
cite that it

by citing 7s-30]- (2) (b)
is the policy of the

23 , 20L3,
was sent

and (c). The
Legislature to

APPLICANT ' S EVIDENCE

Jim Campin testif ied for t.he App1icant. He is the
President of Emerald Limousine. Mr. Campin discussed that a
number of people woul-d have testified in support of the
application but that they were not able to be present for the
hearing. R. Campin offered printed testimony that was received
into evidence as Exhibit 4 . Mr. Shultz obj ected to parts of
Exhibit 4 as hearsay. Exhibit 4 was received into evidence He
also discussed some population statistics in the Omaha /Linco1n
area. He noted that there were approximately L.2 million people
in the Omaha / rincoln area . He noted that hi s examinat ion of the
number of vans and SIJVs serving the area in the l imousine market
tot aI ed seven StIVs and f our vans among f ive compani e s . He
stated that the number of vans and SUVs in service were not
enough to adequately serve a population of this size.

Mr. Campin aLso stated that his company received
approximately 11 inquiries regarding SW availability and seven
inquiries for van availabil ity every week. While he did not
know whether or not these inquiries resulted in their finding
service elsewhere, he did believe that a number of them did not
find service. On examination by Commissioner Landis, Mr. Campin
said that he used to keep a log of these requests, but that it
became burdensome to do so and had not kept them lately. Mr.
Campin al-so stated that he did refer these inquiries on to other
carriers, but did not do any follow-up to determine if the
person inquiring had found service.

Mr. Campin said thaL his companies have t.he ability to
provide service in sedans and busses. He wants the ability to
provide full service to his customers with the addition of vans
and StIVs to his fleet.

Mr.
statutes

prnled wrlh soy rnk on recycteO paper$

SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION



APPLICATION NO. B-l-'7 69 , SUPP. 3 PAGE 3

SECRETARY'S RECORD, NEBRASKA PUt]LIC SERVICE COMMISSION

promote adequate economical- and efficient service by moLor
carriers and reasonabLe charges therefore without unj ust
di-scrimination, undue pref erences, or advantages, and unf air
destructive competitive practices. It is al-so to improve the
relations between and coordinate transportation by and
regulation of such motor carriers and oLher carriers.

On cross-examination by Mr. Shultz, Mr. Campin acknowledged
that he woul-d produce no witnesses oLher than himsel f regarding
the need for Lhe proposed expansion of his vehicle fleet . Mr.
Shultz al-so questioned Mr. Campin's accuracy of available vans
and SLIVs in the Omaha/l-,incoln area . Mr . Shul t z asked i f t,he
i-nf ormation on VIP Limousine's number of available vehicl-es was
accurate , and Mr. Campin admitt ed t.he inf ormat ion he gave was
based upon hi s knowl- edge of t he s i tuat ion, whi ch was around two
years old and may noL refl-ect the currenL number of vehicles
acLual ly deployed.

Mr. Campin stated that he intended to use one van and one
SW init ially . He bel ieved that. there would be enough t,rips
available to support t.hese vehicles, and these would be
economically viable.

An issue regarding the use of independent conLracLors was
discussed, and a request for the contracts signed with these
contractors was made by Mr. Shult z and granted by the hearing
Officer. The Appl icant did supply copies of the contacLs it
uses wj-th it s drivers pursuanL to this request as Late Filed
Exhibit 6.

An issue regarding the Applicant keeping an advertisement
in the Dakota City Yel1ow Pages was also discussed. The
Appl icant f1led LaLe Filed Exhibit B showing that it has
cont.racted with the Dakot.a City Yel1ow Pages.

Mr. Shult z requested that the Commission' s Motor Carrier
Compl-aint. against. the Applicant. docketed as MCC-3180 be received
as an exhiblt. This request was granted and MCC*3180 was
received into evidence as Exhibit 5.

Upon questioning by Mr. Shu1t. z, Mr. Campin admitLed the
Applicant operated as alleged in MCC-3180 without authority to
operate St-IVs: He al-so admitted that the vehicles were not
properly regist.ered with t,he Commissj-on, did not have PSC plates
as required and did not have the Commission ident.ification card

o

o
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but does not believe that to

PAGE 4

insurance was in
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as required.
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Mr.
time,
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Mr. Campin admitted that Mr. Schmidt, who also is employed
by t.he Appl icant , pdnicked and I ied to Commission staff
regarding the use of t,he SI-IVs f or t.hat weekend. Mr. Campin said
that they did not know what. t.o do when promises made by the car
rental company were broken and used the vehicl-es when they
should not have.

On examination by Commissioner Schram, Mr. Campin said EhaE
they do have a business plan for the new vehic1es but do not
plan to provide it . Mr. Campin al-so said t.hat they are planning
to use independent contractors in these vehicles, and that t.hey
do a background check on al I of the dr j-vers prior to being
retained as a driver.

Mr. Thomas Schmidt testified next for the Applicant. He is
an employee of Emerald Limousine. On examination by Mr. Shultz,
that he knew that Emeral,d Lj-mousine did not have authority to
operate SWs during the Berkshire -Hathaway event in May of 2072 .

He further admitted to "making a mistake" when he l ied to
Commission staff regarding the use of these vehicles at that
t ime .

Mr. Schmidt further informed the Commission Ehat the free
services t.hat were stated by Mr. Campin to have been made by
Emerald were in fact made by private individuals on their own
time. He stated that he believed that their personal insurance
would apply in these situat.ions, and that Emeral-d Limousine' s
woul-d not apply.

Mr. Schmidt said the independent contractors had signed
contracts with Emerald l- imousine . He did not , however, have any
specific knowledge as to Ehe dates of the contracts and would
have to defer to the contracts as submitted.

On examination by Commissioner Landis, it was emphasized
that the AppI icant must have proper insurance in place . He
further expressed concern regarding the use of outside
individuals in the "f re'e services " Lhat were of f ered and the
potential- for inapplicability of insurance in these types of
situations.

An examination
Applicant does have

of
the

Commission
Form E on

records shows that t.he
file with the Commission.
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Thi s
and
some
the

places the Applicant in compliance with Commission rul-es
regulations. It does not necessarily appfy, however, to
of the activity that is occurring with regard to some of

"free services" that. are at issue.

Mr. Alf ord testif ied that Emeral-d
StIVs during the Berkshire -Hathaway event

On examination by Commissioner Schram, Mr. Schmidt did not,
know to what extent. the drivers may have been "tipped" in
providing the "f ree servj-ces" in question. He did not know
whether or not any tips would make the transportation for hire.

At t.he concl-usion of the evidence, Mr. Shultz made a MoLion
to Dismiss the application for failure of Lhe Applicant to meet
it s statuLory burden of proof . He cited t,hat there were no
publ ic wit.nesses in support of the appl icat ion and no f inancial
statements or records being provided in order to determi-ne the
financial fitness of the Appl-icant. The Hearing Officer does
not have the ability to grant, a motion t.hat is dispositive in
the case and therefore decl-ines to enter a ruling on the moLion.

PROTESTANTS' EVTDENCE

B111 Al f ord test i f ied on behal f of the Prot.estant s . He is
the owner and President of VIP Limousine, A- 1 Limousine and
Al ford Oil . His companies offer services similar to those
proposed by the Applicant to the full extent of their respective
authorities. He has thirty-eight employees, mostly drivers
but al-so a bookkeeper and two reservation specialists. There
are people available to receive cal-l-s on a 24 / 7 basis, and the
servj-ces of f ered are 24 /7 as wel-l- . His companies currenLly have
SLIVs and vans in operat ion.

Mr. Al f ord stated that vans and SLIVs provide more
economical transportation for groups than a regular l-imousine
can . He said that hi s companies current Iy have three SWs in
operation and can add more vehicl-es as needed. Mr. Alford
stated Lhat t.his is not. a large part of his business currently
but t.hat it. is one that grows at certain times of the year. His
fleet is not usually operat.ing at fuIl capacity other than a few
big events during the year. During these events, Mr. Alford
testified, he can secure addj-tional- vans as needed to meet
demands .

Limousine
in May of

operated with
20L2. He had
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secured severaL SIJVs f or service during thi s event under a
contract with BDT Capital . He bel ieves that he l-ost trips to
Emerald Limousine during this event. He had not been made aware
of any problems with his service by BDT. He estimates that he
lost approximately $7, 000 in revenues during t,his event to
Emerald Limousine.

Mr. Alford stated t.hat. his companies are desirous of
additional business, and abl-e to meet the demands of the market.
He said that the present and future publ ic convenience and
necessity does not require the granting of this application.

OP]NION AND FINDINGS

o

o

Appl icat ions
Neb. Rev. Stat . S

for common carrier authority are governed by
75-311 (20]-2), which provides,

A certificate shall be issued to any qualified
appl- icant author tztrrg the whole or any part. of the
operatj-ons covered by the application if it is
found after not ice and hearing that ( a ) the
applicant is fit, willing and able to properly
perf orm the service proposed. and (b) the
proposed service i s Lo t.he extent to be authori zed
by the cert i ficate, whether regular, or irregular,
passenger or household goods, j-s or will be
required by the present or future
publ ic convenience and necessity. Otherwj-se the
application should be denied.

In other words, the Commission must apply a two-part test .

First, the Commission must determi-ne if an appl-icant is .'f i-t,
willing and abl e . " In this matter, the AppLicant is a current
certificated carrier and has been found to be fit, willing and
able t.o provide service in another proceeding. The Commission
has entered an order in MCC-3180 wherein the Applicant was found
to have viol-ated Commission rul-es regarding the improper use of
Si.fVs and other viol at ions .

The Commission is concerned regarding the "free" services
that the Applicant has stated that it has provided. It does
appear that these "free" services were not performed in a manner
that is consistent wit.h public safety, especially in the
poLential of inappl icabil ity of insurance . The Appl icant must
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certain that any services provided will have proper insurance
effect in order to protect the passengers and t.heir service
the case of any accident .

o be
in
in

Whl 1e the Appl icant has operated in a manner inconsisEent
with Commission rul-es and regulations, we have dealt with that.
situat ion in the Motor Carrier Complaint set forth above . Due
Lo findings set forth below, the Commission will not enter a
finding regarding fitness of the Applicant in this applicaLion.

We next
is or will
conveni enc e
determining
Court in lt s

However, there
specific leveLs of
problems due to a

turn to the issue of whether the proposed service
be required by the present or future publ ic

and necessity. The t.raditional- analysis f or
"need and necessity" was set forth by the Supreme
May 8, 1998, ruIi.g,

o

In determj-ning publ ic convenience and necess i ty, t he dec iding
factors are (1) whether the operation will serve a useful purpose
responsive to a public demand or need, (2) whether this
purpose can or wi 1l be served as wel l by exi st ing carr j-ers 

,

and (3) whether it can be served by the applicant in a
specified manner without endangering or impairing the
operations of exist.ing carriers contrary to the publlc
inLerest.

fn re Application of Nebraskaland Leasing & Assocs. , 254 Neb.
583, s91 (rgge).

The issue of whether an applicant has met it.s burden of
demonsLrating that the proposed service is consistent with
public convenience and necessity is ordinarily a factual issue.
Id. Given the record before us, we find that the applicant has
not presented sufficient evidence of need and necessity to
support a grant of the application.

The first part of Ehe test is whether the operation will
serve a useful purpose responsive to a public demand or need.
Testimony was adduced from Mr. Campin regarding the number of
companies in the Omaha and Lincoln area that util-:-ze vans and
SLIVs and Lhe populaLion t.hat these companies serve. Mr. Campin
al-so said that his company receives call-s as to Lhe availability
of vans or SWs .

was no
service
l-ack of

testimony
i ssues or
vans or

offered regarding the
Ehe severity of any

SI.IVs in the proposed
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geographic area. There was no documentation regarding the
number of delayed ca}ls. There was no evidence brought to the
Commission from anyone that was denied or delayed in service.
There was no evidence from a witness that cfaimed they were not.
able to secure service from the current providers. There was
not enough evidence put forward to the Commission that wouLd
a11ow a finding that the applicant passed the first. part of Ehe
test. The Commission therefore finds that Lhe application has
failed the first. part of this test.

The second part of the test is whether the purpose can or
will be served as well by existing carriers. There was no direct
evidence placed in t.he record that would show that. the existing
carriers are providing inadequate service in the territory
sought by the app1 icant . Mr. Campin said that he did not know
whether t.he inquiries that were made were able to find other
services . Mr . A1 ford stated that his company does not operate
at f ull capacity most of t.he time, and can add to its f leet when
necessary. There was an inadequate showing that service is
unavailable or inadequate. Therefore, the Commission finds that
the Application fails part two of the test.

The third part of the test is whether the public demand or
need can be served by the applicant in a specified manner
wi thouL endangering or impai ring the operat j-ons of exi st ing
carriers contrary to the public interest. The Commission
decl-ines to enter a finding on this part of the test as it has
found that t.he application failed other parts of the test and
thus should be denied.

the
the

o

o

o

From the evidence adduced and being fully
premises, the Commi-ss j-on is of the opinj-on and
application should be denied.

ORDER

lnformed in
finds that

IT IS THEREFORE ORDERED by
Commission that Application B-1769,
hereby, denied .

the Nebraska
Supplement 3

Publ ic Service
be, and it is
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o MADE AND ENTERED
April, 2013 .

at Lincoln, Nebraska, this 16th day of

NEBRAS PUBLIC S ICE COMMISSION

COMMI SSIONERS CONCURRING :

Chair

ATTEST :

Jrfr,v" AA4/uL,tlrl
Executive Director

1 1sl / Frank E. Larid'is
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