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BY THE COMMISSION:

By application-f11ed September 16, 2006f CUSA ES, LLC, dba
Express Shuttle (hereinafter referred to as "Applicant") of
Bismarck, North Dakota, seeks to extend its authority to authorize
it to transport railroad train crews in open class by van between
points in t.he state of Nebraska over irregular routes. Notice of
the application was published The Daily Record, Omaha , Nebraskal-n
on september 2J, 2006. A tlmely protest to the application vúas
filed by Brown's crew car of wyoming, rnc., d/b/a Armadil-lo Express
on October 16, 2006.

The ApplÍcant filed a Petit.ion for Decl-aratory RuJ-ing with the
Commission dated September 15, 2006, docketed as B-1683, which
sought an order from the Commission declaring the transportation of
rail-road train crews to be interstate in nature, and therefore
beyond the jurisdiction of the Commission. The Applicant filed a
Motion to Stay Proceedings in this matt.er until the Commission

{þerinreo witn soy in x oa recyctea paperþ



SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

AppLTcATION NO. B-1683, SUpPLEMENT 1 PAGE 2

ruled on its Petition for Declaratory Ruling. The Stay of the
proceedings in this docket h/as granted by the commission on
l'Jovember 14, 2006. Thc initial Petitlon for Declaratory Ruling \,vas
withdrawn and a subsequent Petition for Declaratory Ruling,
docketed as DR-O001/ was filed by the Applicant on February IZ,
2001. The Commission held a hearing in DR-0001, and subsequentty
issued a ruling on September 25, 2001, finding that the
transportation of railroad train crews between two points within
the Sate of Nebraska was intrastate passenger transportation
sub¡ect to the Commission's jurisdiction. The Commission then
entered an order lifting the stay in this matter on November 6,
2001, and set this matter for oral hearing. The Commj-ssion entered
a Planning Conference Order on November 19, 2001, estabJ-ishing
various progression deadlines and setting the hearing for December
rf, 2001 .

A hearing
the Commission

on the application was held December I7, 2001, in
Hearing Room with appearances as shown above.

EVI DENCE

In support of its application, Applicarrt pr oducecl eight
witnesses: Francis Le Neve fV, Gary Schumacher, Gaylord Fridley,
Lawrence Gile, Terry Johnson, Steve Kessler, Randy Meek and Ray
Lineweber.

Francis Le Neve fV testified as follows:

Mr Nlor¡a i c omnlnr¡orl l-rr¡ allqA TT/- rê \/i^o Draoi^^^+- nf -'r^t.tpJ v a9! L !çrI9ç¡1U V! V!çVV

Transport. CUSA LLC is the owner of the Applicant. Mr. N-eve has
overall responsibility f or his company' s cre\.^/ transport business,
including oversiqht of the applicant. Mr. Neve was previously
employed by BNSF Railway Company (hereinafter referred to as
"BNSF") / where in his last position he had responsibility for
managing the crew transportation providers.

Applicant is Delaware limited Iiability company based in
Bismarck, North Dakota. It currently operates in Wyoming, Montana,
North Dakota, South Dakota, Iowa, Minnesota and Vüisconsin.
Applicant also operates on an interstate basis. Exhibit A-1
consists of copies of Applicant's interstate operating authority,
which includes nationwíde contract carrier authority to transport
passengers. Applicant provides service t.o BNSF and Union Pacific
in the states previously mentioned. Exhibit A-2 ís a copy of
Applicant's proposal to BNSF of the rates to be charged if

{þe,tnt"o *itn soy ink on recycted paperå



SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

AppLrcATroN No. B*1683/ SUPPLBMENT 1 PAGE 3

Applicant obtains the authority it. is here seeking. Exhlbit A-3
consists of a copy of Applicant's balance sheet and year-to-date
income statement as of as of September 2001. Bxhibit A-3 indicates
t.he Applicant's net worth to be $1,596.311. There have been no
material- changes to the Applicant's financial position since
Exhibit A-3 was completed.

Mr. Neve believes that the servi-ces Applicant provides to the
railroad are ínherently specialized. There are contractual
requirements Applicant is obligated to meet, specifically operating
vans, going off the road on to dirt roads on to railroad property,
providing round-the-cIock service, training drivers, performing
criminal background checks on drivers and issuing ID cards. Mr.
Neve believes such services are unique to the transportation of
railroad train crews. In providing service at other locations for
the railroad, Applicant stations equípment at locations near where
service wilt be requested, whích might be at a terminal- location.
At other locations, Applicant al-so provides both intrastate and
interstate service for the railroad. If this application were
granted, Applicant would provide the same services ín Nebraska that
it provides the railroad in other locations. Applicant carries
$75, 000,000 in insurance coverage.

Mr. Neve testified that the Appticant is prepared
make additional equipment availabl-e if the application
He also stated that he believes that a grant of the
would be consistent with the pubJ-ic interest.

and able to
is granted.
appl icat ion

Gary Schumacher testified as follows:

Mr. .schumacher is employed by the Applicant. His office is
located in Bismarck, North Dakota. He is and for seven years has
been general manager of the AppJ-icant, and previously was the owner
of the company for L1 years. His general- responsibilities inc.l-ude
oversight of everything involved with the company.

Exhibit A-4 is a Iist of Applicant's vehicles used in its
railroad operation, and also shows the passenger capacity of the
vehicles and where the vehicles are stationed. Applicant operates
approximately 450 vehicles in its train crew transportation
business. All of Applicant's vehicl-es are dispatched out of
Bismarck. Applicant averages about 700 over-the-road dispatch
trips per day.

The communication progression that would ultimately lead to a
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dispatch is for the railroad, either through the Internet or by
phone calI, wiII give the trip to Outsource Administrators
(hcrcinaftcr rcfcrrcd to as *OAI") or directly to Applicant's
dispatch. The order comes to Applicant/s dispatch through fnternet
or phone call. Appllcant then contacts the driver through a pager
or through a cel-l phone or home phone, gives t.he driver the order,
and the driver goes down into where the origin is and does the
! --l --LIrp.

If this application were granted, Applicant would initially
make 25 to 30 vehicles available for train crew transportation j-n
Nebraska intrastate conmerce. Those vehicles woul-d be stationed at
Alliance, Nebraska, Ravenna, Grand Island, and McCook, and possibly
Crawford. Is it possible that Applicant might be stationing
vehicles in Lincoln or Omaha any possibly other location in
Nebraska, depending upon the railroad's requlrements.

Applicant currently employs approximately 190 drivers.
Applicant has procedures for hiring drivers, including checking
driver-applicant's driving record, drug testíng, and a DOT
physical. Driver training includes the Operation Lifesaver course/
a clefensive driving course/ a winter drivir-rg course/ a railroacìirrg
as a way of life course, and a black ice dríving training course.
Applicant's safety program includes the describ,ed driver t.rainíng,
and al-so incl-udes post-accident training, and monthly and quarterly
safety meetings with drivers. Appli-cant's drivers do daily vehicle
ínspections, and the company also does detail-ed monthly inspections
with t.he results turned in to BNSF. Applicant has a Satisfactory
lìlìrlr aal-ô{-\r ra1_ ì ñ^ùvI Ju!çu_/ !uu!¡rY.

Applicant is currently authorízed to perform some intrastate
service in Nebraska. Applicant presently provides interstate
service transporting train crews into Nebraska from Wyoming, South
Dakota, and lowa. If this application were granted, there would be
a need to hire additi-onal drivers. Mr. Schumacher is confident
that Applicant coul-d hire the required number of additional
drivers. Exhibit A-5 indicates the geographical scope of
Applicant's current Nebraska intrastate authority. Applicant has
performed service under that authority in Nebraska intrastate
commerce. Applicant has also received requests through OAI and
BNSF to provide intrastate service beyond the scope of its Nebraska
authority. Such service has been requested at different times from
September 2006 until October 2001.

Applicant has transported train crews in Nebraska i-ntrast.ate
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commerce on between 10 and 90 occasíons from September, 2006
through October, 200'7 . Those included trips beyond the scope of
Applicant's Nebraska intrastate authority. Trips beyond the scope
of Applicant's Nebraska intrastate authority \,vere made f rom
All-iance to Crawford and Hemingford in January 2001. . After having
made those trips, Applicant \,vas contacted by a representative of
the Commission indicating that there \,,/as a complaint about the
company doing trips out of Alliance that were outside of the scope
of its authority. After checkíng with its corporate office in
Dall-as, Applicant decided to notify the Commission that it would
ref rain f rom doing any trips that \,vere outside of its aut.hority.
Exhibit A-B is a memo that Mr. Schumacher sent out t.o all parties
invol-ved in Nebraska crew hauling for the purpose of restricti'ng
and clarifying Appticant's operations in Nebraska. After sending
out the Exhibit A-B memo, Applicant continued to make Nebraska
intrastate trips beyond the scope of its authority in February and
May 2001 . Exhíbit A-9 identifíes such trips made in February 2007,
which involved trips between Alliance and Crawford. Exhibit A-10
identífies such trips made in May 2001, which involved trips
between All-iance and Hemingford and between All-iance and Letan.

Applicant charged 1 4 cenls per mile pJ-us a fuel surcharge for
the intrastate service it has recently provided in Nebraska.
Exhibit A-11 sets forth Applicant's rates currently on file with
the Commission. The rates that Applicant has on file with the
Commission are not the rates that Appticant charged for its
Nebraska intrastate service during 2001.

If this apptication is granted, it is Applicant's intent to
enter into contracts with BNSF and Union Pacific Railroad
(hereinafter referred to as "UPRR') to provide contract carrier

.service in Nebraska. If this application is granted, Appticant
would comply with the Commission's rufes and regulations regarding
service territory and tariff filings, with its insurance
requírements, and with any other regulations the Commission.

Appticant currently has authority to serve the Alliance yard.
Although Applicant has on occasion provided service at AJ-liance,

it. has brought in drívers and has not hired anyone in the Alliance
area. Applicant has not done any kind of a study as to what the
available work force at Alliance might be, and is not aware of any
special work force avail-able to Applicant at Al-liance that would
not be available to Brown's.

Gaylord FridJ-ey testified as follows:
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Mr. Fridley is employed by the Appticant as operations
Manager. His officc is located in Bismarck, North Dakota. Mr.
Fridley participates as Applicant's representative in daity calls
with representatives of OAI, BNSF and Browns. Those calls are
scheduled at 10:00 central- tíme, Monday through Saturday. The
purpose of those. caIÌs is to provide BNSF ínformation regarding how
many drivers the crew transporLers have on the road, how many are
available, and when drivers are coming off rest. Those calls have
resulted in Applicant receiving requests for Nebraska intrastate
crew transportation. Applicant. has also received other requests
for Nebraska intrastate transportation that were not the result of
the daity calls.

Lawrence Gile testif ied as fof l-ows:

Mr. Gile is employed by BNSF as Manager of Strategic Sourcing.
aspects of BNSF ¡ s crewIn that capacity, he oversees the service

transportation requirements.

BNSF has 2,000 miles of track located in Nebraska. It is
conceivable that BNSF might have need for a pickup or a detivery of
a train crew at virtually any point on that rail system. BNSF has
three operating divisions in Nebraska. Those are the Colorado
Division, the Powder River Division, and the Nebraska Division.
BNSF's major routes in Nebraska are from out of Creston, Iowa,
coming through Lincoln, going on to Ravenna, and then on up to
Alliance and on to the Gillette, Wyoming area. That is BNSF's high
¡n¡l l_nnn¡ao rntrl-a ¡amin¡ nrrl- nf {-}¡a Þnr.rÄar Ði-'¡- Þ--.1^ DNlotì -l ^^vv¡rrr¡¡Y vs! v! ç¡lu L vvvvv! ¡\! vvI uqJ!¡1. !I\JL cl_Lù\J

has a southern route from Iowa coming through Lincolnr on to
McCook, and further on to Denver, Colorado. The company,s major
north-south route is from sioux city, rowa, down through Fremont
into Lincofn.

Train crews typically consist of two crew members, with three
crew members for local service, and yard service could involve
either two or three crew members. In some cases, BNSF can go up to
as many as five crew members depending on requirements for a
particular lob. There are occasions where more than one crew might
be transported in the crew transporter's vehicles at the same time.

The train cre\,vs are sub j ect to f ederal hours of service
limitations. A train crew can be in service for a maximum of 12
hours, and then must cease operating the train. When that occurs/
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BNSF requires transportation of the crew from the train to some
other location, and also could require transportation of a

replacement crew to the train. Transportation could be required
between a train and a hotel, between a train and a rail terminal,
and occasionally from one train to another

For about the last year, BNSF had approximately 21 ,000
complet.ed crew transport trip requests involving Nebraska, of which
approximately 19, 000 were in intrastate commerce. BNSF also
requires crew transportation in its rail yard. BNSF could require
crew transportation at any point along its rail lines in Nebraska.

BNSF needs fl-exibility to have its crews Lransported by the same
vehicle in both interstate and intrastate coinmerce because 1t
doesn't know exactly where a train will stop. BNSF¡s traffic is on
the increase, and that equates to some increased crew
transportatj-on need

BNSF's Nebraska intrastate crew transportation is currently
provided by Brown's. Applicant has also provided limited service
in Nebraska. Brown's has at times struggled to provide service in
areas of driver availability, particularJ-y during peak demand.
Crew transport needs cannot easily be predlcted weII in advance.
In addition to using for-hire crew transporters/ BNSF has railroad
clerks that operate crew vans at certain locations. During times
of dire necessity/ BNSF employees other than the clerks will also
be used to transport train crews.

Exhibit A-I2 comprises 24 pages of e-mail correspondence about
transportation issues that BNSF has had. Generally the e-mails are
concerned with instances of Brown's being short of drivers, mostly
at Alliance or Ravenna. The e-mails included in Exhibit A*I2 are
not the only circumstances where there were servj-ce issues. BNSF
generally tries to give its crew transporters as much advance
notice of service needs as it can. At a minimum, BNSF tries to
give 45 minutes l-ead time plus the drive time. Circumstances such
as derailments and weather conditions can lead to less advance
notice being given. Where crews cannot be transported in a timely
manner/ t.racks are blocked, backing up trai-ns and causing ma j or
problems for BNSF's network.

BNSF requires that its crew transporters operate vans, it
requires interstate and intrastate transportation, and 24/1
availability of both vans and dispatch. BNSF further requires that
the transporter's vans be dedicated to its use so as to know
exactly what type of resources the transporters have available.
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Mr. GiIe is familiar with the service that Appticant provides
in surrounding states. Generally, it has been good servíce,
although it has had issues with Applicant which they have talked
about and addressed. Applicant having restricted authority in
Nebraska poses a problem from the railroad's point of view when it
has spikes in demand in certain areas. BNSF wants to have
Lransporters available to meet. its needs on those occasions or to
support its other transporters.

BNSF has not yet determined whether it will replace Brown's
service with Applicant in the Powder River Division if this
applicatlon 1s grant.ed. BNSF's main focus is to have competition
and to have a second provider avail-able in t.he Powder River
Division that can meet its needs. BNSF is looking for the
availability of a backup secondary transporter in Nebraska.

Exhibit P-5 is a copy of Renzenberger's Nebraska intrastate
operating authority. Renzenberger's authority authorizes it to
serve BNSF between all points within a 300 mile radius of Alliance.
With that aut.hority, Renzenberger woul-d have been able to meet

whatever needs BNSF had for backup service in the Powder River
Division during Lhe course of the year precedirrg tlre liearing. BNSF
uses Renzenberger in other l-ocations and considers the company to
be a competent carrier. There is no reason why BNSF would not call
Renzenberger for backup service in the future withín the 300 mile
radius of Alliance territory 1t is authorized to serve.

Terry Johnson t.estif ied as f ollows:

f4r. Johnson is employed by OAI as Traffic
Services. OAI is the contract administrator for
Lransportation.

Transport.at ion
BNSF rail crew

The demand for crew transportation in Nebraska intrastate
conìmerce is on the increase. There is an i-ncreased demand for both
intrastate and interstate transportation involving Nebraska.

Mr. Johnson is familiar with the rail crew transportation
service providers offering intrastate service in Nebraska. Those
are Brown's, Renzenberger and Applicant¡ âs wel-I as multiple smalI
cab companies. Mr. Johnson has had contact with Commission
representatives regarding carrier availability since 1998. Mr.
Johnson is familiar with rail crew transportation provided by the
Applicant in surrounding states, which he characterize as very
satisfactory.
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Transportation is required by BNSF for from 80 to 100 road
trips per day, but with yard vans incl-uded it requires service for
upwards of 700 trips on a daily basis. Servíce might be required
at any point along the BNSF rail line. There have been occasions
where OAI has had difficul-ty with Brown's in setting up
transportation. Exhibit A-15 comprises 36 pages of e*mail
correspondence about transportation issues that OAI has had.
Exhibit A-15 is somewhat duplicative of Exhibit A-I2, and like
Exhibit A-12, the e-mail-s generally are concerned with instances of
Brown's being short of drivers at Alliance or Ravenna. Dríver
staffing has played a role in the difficulty. Exhibit A-13 is an
overview of weekly cal-Is that OAI has with Brown's. Exhibit A-14
is a monthly summary over a six month period containing the
information from the documents that are a part of A-13. OAI's
minimum expectation is 90? on-time for all trips performed.

If thís application is granted, OAI would attempt t.o negotiate
a contract wit.h Applicant so that it could provide service to the
railroad. OAI has struggled with excess capaci-ty, and believes
having another carrier wit.h statewide authority will open up
opt.ions on what it can do when requested by BNSF to help deal with
a short-term challenge of getting trains and crews moving in
locations within Nebraska.

The service issues with Brown's have gotten better
with a lot. of time and effort put in by BNSF, OAI and
Brown's service is getting satlsfactory.

over time
Brown's.

and
for
the

St.ephen Kessler testified as follows:

Mr. Kessler is employed by UPRR as Director of Planning
Support in the Crew Management Department. He is responsible
all of crew management and support services for UPRR crews in
field, including crew todging and transportation.

UPRR has a little over 1,000 route m1les of main line track
in Nebraska. UPRR crew sizes are similar to those of BNSF. UPRR's
main yard is in North Platte, Nebraska. Approximately 140 trains
run through North Platte on a daily basis. East from North Plat.te,
UPRR has a line that runs from Gibbon and down to Marysville,
Kansas, and another Iine that goes across through Omaha and also
through the Missouri Valley, Iowa area. West from North Platte,
UPRR's line goes up to South Morrill and then into Powder River,
and also over into Cheyenne, Wyoming.
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There are occasions where UPRR will have multiple crews
transport-ed in t-he same vehicle. UPRR's employees are sr:bjecl Lo
Llre Fetleraf lrours t-r.[ service Ij-ruiLaLioirs arrtl dle IirniLecl Lo 12
hours in operatj-on of the train. As crews on trains run out of
hours, they need to be picked up f rom the trains and ne\,v crews
brought on.

UPRR traffic patterns require movement between trains and
hot-els, between trains and terminals, and from train to train.
UPRR al-so requires in-yard transportation. UPRR can require train
cre\^/ transportation at any point along its rail- lines. Crew
transportat.ion is a daily evenL. UPRR wiIl require crew
transportation beLween points in Nebraska hundreds of time
annually. UPRR's traffic is generally on the increase, which could
potentially impact UPRR's demand for train crew transportation.

UPRR currently uses Brown's and Renzenberger for intrastate
crew transportation in Nebraska. UPRR has not experienced any
problems to speak of with the service of those carriers. There
have been oÇcasions where Brown's or Renzenberger was unable to
meet UPRR's needs. There have also been occasions where railroad
personnel were required to transport. UPRR crews, but UPRR tries to
avoid that..

UPRR is primarily supporting this application because Mr.
Kessl-er believes a single vendor cannot meeL UPRR's needs. From
Mr. Kessler's perspective, the more qualified crew transporters
UPRR has available, the better off the company is. Consequences
--ì^-.^ ^ ^t^ LJ-^ I ^^! ^-^^t ^ì^---^-^^^ìwltelt u!ew5 uu ltuL tttuve ult L_Lltte dlc ruÞ L rcvellue dltLl ueutedSuLl
velocity. It can also havè ramifications to the whole system.

Service required by UPRR is something other than ordinary
passenger t.ransportation, UPRR requires van transportation,
equipment usually dedj-cated to UPRR's excl-usive use/ a carrj-er able
to provide either intrast.ate or inlerstate service upon request,
and 24/'7 dispatch service. It would not be easy for UPRR to make
use of a carrier whose certificate is restricted.

Whether UPRR would negotiate a contract with or make use of
the Appl j-cant's service remains to be seen.

There is a certain level of equipment t.hat is needed at a
given l-ocation for routine train crew haulinq operations. Vrlhen a
spike in demand occasioned by a derailment or other cause occurs/
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t.he issue is not how many carriers are available to provide needed
equipment, but. rather how much equipment is needed.

Randy Meek testified as follows:

Mr. Meek has been employed by BNSF as a locomotive engineer
since L911. Since 1995 he has al-so been a Nebraska state
legisl-ative board chairman for the Brotherhood of Locomotive
Engineers Trainmen. Mr. Meek has personally been transported by
Brown'S nearly every day for the last 20 some years. Members of
his union are al-so transported by Brown's.

For the last six years, Mr. Meek has been transported by
Brown'S between Lincoln and Ravenna and points in between, Mr.
Meek has personally experienced problems wit.h Brown's and with
delays in being transported. When Mr. Meek runs out of hours of
service and the carrier is not available when t.hat happens, he sits
on the train and is paid for his time.

Mr. Meek does not know how the railroad's crew carrier
dispatch process works or, aS between BNSF and Brown'S, who is
responsible for t.he delay in getting him off of a train. He ¡ust
knows that the van didn't show up when he thought it should. It is
Mr. Meek's opinion that another carrier would increase the pool of
drivers available. There are only a few people wil-ling to work as a

van driver, âs the job entails odd hours and bad hours. Mr. Meek
believes that if there is competition, drivers will jump from one
company to the other.

Safety and efficiencY are
principal reason for testifYing
competitive service.

Mr. Meek'-s primary concerns . His
is that he believes there should be

Ray Lineweber testified as follows:

Sínce 1982, Mr. Lineweber has been the Nebraska State
Legislative Director for the United Transportation Union. Hís
responsibitities entait the oversight of safety. Members of his
union are currently transported by vans of the existing carriers.
Mr. Lineweber believes a grant of this applicat.ion would be of
benefit to his union members and would be consistent with the
public interest

In protest to the application, Brown'S produced two witnesses:
Scott Boyes and BobbY Motz.
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Scott Boyes testified as follows:

Mr. Boyes is employed with Railcrew Xpless, LLC ("Raircrew,,)
as the chief Executive officer. Brown's is a wholly owned
subsidiary of Rail-Crew, and Mr. Boyes is also President of Brown,s.

Brown's is involved in the transportation of rail
states from eastern California alt the way through
including Mi-nnesota, Iowa, Nebraska, Idaho, Nevada,
l-ocation in Cal-if ornia. Brown/ s serves both BNSF and
conducts operations in Nebraska.

crews in
to Iowa,
and one

UPRR, and

Exhibit P-1 is a copy of Brown, s authority from the
Commission. Brown's is authorized to serve both BNSF and UpRR
transporting their employees in Nebraska intrastate commerce on a
statewide basis, and Brown's holds itself out to provide arl of
that service. Brown/s also holds federal authorlty to transport
train crew passengers on a nationwide basis in interstate commerce.
Brown's has excess capacity at times ín Nebraska and could use

additional business in the state

Exhibit P-2 is a list of vehicles that Brown's has operated
within the state of Nebraska. Exhibit P-2 lists approximately 150
total vehicles, including five vehicles stationed in Missouri
Valrey, rowa but. used primarily in Nebraska. Brown's has added
vehicles in Nebraska after Exhibit P-2 was created. Brown, s and
the other two crew transport companies operated by Railcrew
^^l l^^+.ì-,^'1 . ¡¡r^ ..1 

--+^1., 1 
^^^ --^L.] ^r ^^uv!rççu1vçf J vpcroL-ç o'y|./!\r¿\llrrdl_gf Ì J-l uuv vcltlu_1 95.

Brown's operates vehicles providing road van service, radius
van service and yard service in Nebraska. Road vans operate
predominately in long haul service. Radius vans operate typically
within a 50 to 60 miles radius of a van hub,. yard vans operate
wit.hin rail yards or within a small radius of the yards. Brown/s
vehicles are predominantry assigned to specific railroads, âs
reflected in the last column of Exhibit P-2. rf warranted by the
demands for service, Brown's is willing to add to its fleet as
required.

RailCrew has invested heavily over the last couple of years in
upgrading the quality of the fleet of the three crew transport
companies it operates. The average age of its fleet no\,v is about
29 months. RaiICrew/Brown's vehicles are regularly inspected and
maintained. RailCrew/Brown's is trying to maintain a fleet of
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vehicle s
and use.

after 24
and is moving towards a policy of replacing
to 30 months in service, depending on location

newer vehicles,

RaiICrew/Brown's has established a fulI safety department and
carries on an active safety program. Fleet. maintenance is one part
of RailCrew/Brown's safety program. The company has a specialized
safety team that rotates throughout the territory completing
unannounced vehic.l-e inspections. RailCrew/Brown's has established
and published safet.y rules, and has produced safety videos.
Drivers attend regular safety programs. RailCrew/Brolvn's has a
team of safety managers who are former law enforcement officers
circul-ating throughout the areas it serves inspecting vehicles,
conducting training classes, and monitoring driver behavior.
RailCrew,/Brown's has also spent a lot of time training íts area and
regional managers in safety protocol. We have taken them into
conferences. Rail-Crew/Brown's has engaged an outside party year to
put together a whole safety program which will enabl-e the company's
location managers to professionally conduct their monthly safety
meetíngs with a pre*scripted program with visual aids. and so forth
¡ust to make it much more professional than ít was. The company
publishes newsletters with saf ety articles, and incl-udes saf et.y
remi-nders that go out with the drivers'pay checks. Safety is a
constant f ocus f or RailCrew,/Brown' s, it never ceases .

Exhibit A-I1 is an internal report generated to track Brown's
on-time performance for BNSF in Nebraska from September 1 through
November 30, 2001. Exhibit A-17 indicates on-time performance of
B6?. When pickups within 10 minutes of the requested time are
included, it increases to about BB-I/2%. Under the current
structure, to achieve 9O? on-tíme performance would require so much
excess capacity as to put the crew transporter out of business.
Other structures are being experimented with that would al-low on-
time performance to dramatically j-ncrease. In early November
Brown/ s implemented a new business model with UPRR involving very
close communication and cooperation between UPRR and Brown's.
Using the new modeI, Bror,vn's performance at North Platte is
currently 962 to 91% on-time. Brown's plans to implement this new
model at other locations with UPRR.

In early 2001, Brown's replaced the paper dispatch system it
had been using with an on-J-ine, computerized system which manages
not only dispatch but afso driver hours-of-service/ van
utilization, aspects of van maintenance, and payroll. It is Lhe
WebTMS system. The system is linked to UPRR and sends dispatch and
on-time trip information back and forth with the railroad.
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Dispatchers must be trained to use the WebTMS system, and after
training it takes six to eight. weeks for Brown's employees to be
fully conversant wit.h t.ile syst-ettt

Brown's derives about $8,000,000 in revenue from operations in
Nebraska on an annual basis. The loss of any significant part of
that revenue would have an impact on Brown's business. Brown's has
about 300 employees in Nebraska including supervisory, dispatch and
driver personnel who rely on the company for their livelihood.

Mr. Boyes is not aware of any other train crew transporters in
the state of Nebraska that hold statewide int.rastate authority.
Mr. Boyes considers the services which Brown's provides to BNSF and
UPRR to be specialized. Brown's constantly strives to hire
drivers. The company advertises on the radio and in newspapers/
and runs frequent job fairs.

Bobby Motz testif ied as foll-ows:

Mr. l4oLz is General Manager of the north division of RailCrew,
which is Brown's operation. He has responsibility for Brown's
operation in eight states, and oversees seven area managers and 30
Iocations. Each location has a lead driver.

Exhibit A-13 consists of a documents Mr. Motz prepares on a

weekly basis to monitor Brown's hiring process. The goals for
numbers of drivers indicated in Exhibit A-13 are his goals and not
the goals of BNSF, OAI or Brown's as a company. The goals are to

-^--i.^^. .-.^^r^.^ L..:* r^^..^^J L..l-i'^^keelJ Ljrowrr's area nailagei:s seïvlng unoer nim rocuseo ori iìj-riil9
drivers on a 24/-l basis, 365 days a year. Mr. Motz has overturned
every rock, placed ads in papers, Iisted with hiring agencies and
placed radio ads in an effort to hire drivers. Mr. Motz's stated
goal for hiring drivers at AIIiance in November 2001 as indicated
on Exhibit A-13 is 12 drivers, but the trip count in Alliance is
too low to justify hiring 12 drivers. At the time of hearing,
Brown's had eight road drivers at Alliance, and was averaging about
5.2 road trips a day dating back to June 2001 .

Drivers are hired by Brown's area managers. Brown's conducts
an extensive seven year background check of prospective drivers,
checks the drivers' MVRs, and requires that the prospective drivers
have DOT physicals and pass a drug test. The drivers then go
through a training phase involvíng from 24 to 36 hours of training.
If drivers are hired for a location where Brown/ s has radius vans/

the drivers get trained for radius vans. If hired for locations
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where Browns has yard vans, radius vans and
are trained to provide all three types of
drivers are responsible for the training.

203 Neb. at 366, 218 N
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road vans, the drivers
service. Brown's l-ead

W.2d at 1 69. Notwithstanding other
before the Commission/ our decision on

At AlIiance, Brown¡s'has yard drivers, radi-us drivers and road
drivers. At Ravenna, the company only has radius drivers, but it
has road drivers which service this location from Grand Island,
Broken Bow and Kearney. The Alliance yard drivers are dispatched
by local BNSF personnel. Radius drivers at both Alliance and
Ravenna are dispatched directly by OAI. Brown/ s is required to
have three radius vans at each of these l-ocations and give OAI the
cell phone numbers of the drivers. Brown'S is able to track the
radius drivers' hours of servj-ce using its WebTMS system. Road
trips for Altiance and Ravenna are given to Brown's electronically,
and the road drivers are then dispatched by Brown's from its
Lenexa, Kansas dlspatch center.

PRELIMINARY MATTER

Prior to discussing the evidence and our conclusions, a

preliminary matter should be addressed. As the parties are aware'
subsequent to filing tLris applicatiotr, Applicant filed a petition
with the Commission seeking to have the transportation of railroad
train crews involved 1n this application declared to be interstate
in nature, and therefore beyond the jurisdiction of this
Commission. As a part of the Commission's consj-deration of that
petition, both written and oral- presentations were made by
attorneys to the parties to this proceeding as well- as by attorneys
for BNSF/ including statements of counsel regarding BNSF"'s
purported needs for service in Nebraska and purported deficiencies
in existing servlce. Under the circumstances, wê believe it is
well to recafl the followíng admonition of the Nebraska Supreme
Court in l/e,b. Pubf ic Service Commission v . Grand Isf and Mov. &

Stor. Co. , Inc. , 203 Neb. 356, 218 N. W. 2d 1 62 (I91 9) :

"Before closing the opinion, a few comments should be
made about the briefs and the findings of the Commission
in its various orders. Statements of counsel are not
evidence. Statements of Commission members are not
evidence. Matters of fact known to Commission members are
not evidence and are not bases for findings of facl,"
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this application
proceeding.

is based solely on the record developed in this

OPINION AND FINDINGS

Applications
Neb. Rev. Stat. S

for contract carrier authority are governed by
75-3II (2) , which provides:

"(2) A permit shall be issued to any qualifj_ed applicant
therefor authorízing in whole or in part the operations
covered by the application if it appears after notice and
hearing from the application or from any hearing held on
the application that (a) the applicant is fit, willing,
and able properly to perform the service of a contract
carrier by motor vehicle and to conform to the provisíons
of such sections and the lawful requirements, rules, and
regulations of the commission under such sections and (b)
the proposed operation, to the ext.ent authorized by the
permit, will be consistent with the public interest by
providin'E services designed to meet the distinct needs of
each indj-vidual customer or a specifically designated
class of customers as defined in subdivision (6) of
section -/5-302. Otherwise the application shall be
denied. "

The Commission's consideration of an applicant's fitness is
comprised of two tests. The first part of the test is whether the
applicant is fit, willing and able properly to perform the service
of a contract carrier by motor vehicle anct to conform to the
provisions of such sections and the lawful requirements, rules and
regulations of the commission under such sections.

Applicant is an experienced train cre\,r transporter and is
properly equipped and has the financial capability to perform
service transporting train crews as a contract carrier. The
financial documents and testimony established the financial fitness
and business acumen of the Applicant and we find that the Applicant
is fit in these areas.

The second part of the first test of fitness is whether the
applicant can provide the service in conformity with the statutory
requirements and Commission rules and regulations

The Commission does have some concerns regarding the evidence
at hearing regarding some trips provided by the applicant that were
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outside of its current area of authority area. The evídence
indicated that there was some misunderstanding as to the extent of
the current authoríty held by the Applicant. There also appears to
have been some miscommunications problems when it was determined by
the appticant, with assistance from Commission staff, what the
authority allowed and how future trips should be performed. The
evidence shows that t.he trips did stop shortly after consul-tation
with the Commission

. The Commission also has concerns regarding the contract rates
that the Applicant charged the railroads for the transportation
they provide. The Applicant did not appropriately file for an
increase in the rates and appears to have been charging the
railroad more than legally permitted. The Applicant did state that
if they are granted the extension that they will come into
compliance with Commission raLe requirements.

The Court has held that past unlawful actions do not
necessarily bar on the grounds of unfitness future grants of
operating authority if the public interest will best be served by

WeIIs Far o Armored Service Corapproval.
Corp., 18
ciec I i nes
due to ot

B Neb.584,198 N.W.2 195 (7912) .

t-o address the specifics of fitness in
her factors considered.

v. Bankers Dis tch
The Commission

this application

In WeIls Fargo Armored
, 1BB N

The second
operaLíon, to
consistent with
Service Corp. v.

public interest.
ers Dispatch Corp

part
r.he

the
Bank

of the two-part test is whether the proposed
extent authorized by the permit, will be

195 (I912) the
considered in
operatÍon will

Court established the following criteria to be
determining whether a proposed contract carrier
be consistent with the public interest:

"fn considering an application for a permit to operate as
a contract carrier, the burden is upon the applicant to
show that. the proposed service is specialized and fits
t.he need of the proposed contracting shippers, that the
applicant is fit, wil1ing, and able to perform the
service, and that the proposed operation will be
consistent with the public j-nterest Samardick of Grand
Island-Hastings, Inc.
N. W.2d 310. Where the transportation of specified
commodities can be performed as well by conmon carriers
as by contract carriers, a need for contract carriers is

Samardick of Grand Island-Hastinqs, Inc.

v. B.D.C. Corp., 183 Neb. 229, 159

not established
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/ supra. If competent proof is made by the
applicant showing the proposed service to be specializecl
and needed, and is protested by coÌTLt'rlotl car-Liers slrowirrg d
willingness and ability t.o perform it, the applicant musL
then establish that he is better equipped and qualified
to meet the special needs of the proposed contracting
shippers than the protesting common carriers. Samardick
of Grand Island-Hastinqs supra.
The adequacy of existing services to perform the normal
needs of proposed contracting shippers is not conclusive
where the new service is better designed to fit the
special requirements of the proposed contracting
shippers. Samardick of Grand Island-Hastings, Inc. v.
B. D. C. Corp. , supra.

In the application before us, the proposed operation is one
that requires a specialized service. The railroad's requirements
for crew transportation demand a specialized service. It also
appears that the Applicant has made sufficient showing that the
proposed service is designed to meet needs of the railroads.

Regarding whether the transportation of specified commodities
can be performed as weII by common carriers as by contract carriers
see WeIls Fargo Armored Service Corp. v. Bankers Dispatch Corp

supra. ) , an examination of the evidence shows that there was not
sufficient evidence that common carriers are unable to perform the
transportation of the crews as well as the contract carriers.
Evidence was adduced regarding alleged performance inadequacies of
!L^ n-^^!^^!^*! .^^-^.^ll-- !l*^ ^^.---l ^^ ^*^l -11^^-^^ì ^r^^-^L---- -ELlru rruLcsLdlrL re9drLirll9 ull-L_Lrrrc bervrue dllLt dll dr_Le9eu Sllur Ld9e uL
drivers at- certain locations at certain times, but the Applicant
did not procluce evidence that its own operations offer better
service in those areas than the protestant.

The Wells Court set forth a third area of considerat.ion as Lo
whether the proposed service is in the public interest. Where
competent proof is made by the Applicant showing the proposed
service to be specialized and needed, and the application is
protested by common carriers showing a wil-lingness and ability to
perform it, the Applicant must t.hen establish that it is better
eguipped and qual-ified (emphasis ours) to meet the special needs of
the proposed contracting shippers than the protesting common
carriers. WelIs Far o Armored Service Co v. Bankers Dis atch
Corp, 18B Neb. 584, 198 N.W. 2d 195 (I912) ; see also In re
apçrlication of Northland Transportation, Inc., Northtand
Transportation v. Herman Brothers, Inc., et. aI. 239 Neb.

v. B.D.C. Corp

, Inc. v. B. D. C. Corp. ,
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N . W. 2d 7 64 (L992) .

The evidence before the commissíon is that the proposed
service is specialized. The Protestant made a showlng that it is
wilJ-ing and able to perform the service. The burden then shifts
back to the Applicant to show that it is better equipped and
qualif-ied to meet the special needs of the proposed contracting
shippers than the protesting common carrier.

In t.his case, t.he Commission f inds that the Applicant has
faíled to establish that it is better equipped and qualified to
meet the special needs of the shipper than the Protestant. While
there was evidence put forth that the Applicant is equipped to
properly perform the service and has the requisite qualifications
to perform the service, the evidence does noL show that they are
better equipped or better quaJ-ified than the Protestant. The
Applicant did not make a showing that t.he equipment that. the
Applicant would provide is different in quality or features than
that current.ly being used by the Protestant. They also did not set
forth any evidence that they have better qualifications than that
of the protestant.

Therefore, the Commission finds that the applicant is not
better equipped and qualified than the protestant. The Applicant
also failed to show that it provídes better service than the
Protestant.

I

After
advised in
finds :

cons ideration
premises, the

of the evidence
Commission is of

being fully
opinion and

due
the

and
the

1. The proposed contract carrier operation will not be
consistent with the pubJ-ic interest.

2. The application should be denied.

ORDBR

]T IS THBREFORE THE ORDERED by
Commission t.hat Application B-1683/
hereby denied.

the Nlebraska
Supplement 1

Public Service
be, and it is
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MADE AND BNTERED at Lincoln, Nebraska, this 11th day of March,
2008.

NEBRASKA PUBL]C SERV]CE COMMISSION

COMMISSIONERS CONCURR]NG : /- /'54L
ry

ATTEST

Chair

Executive Director

//
//

s/ / Anne C. Boy1e
s/ / Frank E. Landis
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