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BY THE COMM]SSION:

By application filed July tB, 2003, powerday Glory, Inc.
(Powerday) seeks authority as a common carrier of passengers in
open class service by vans and wheel-chair accessibÌe vans
between points in Douglas and Sarpy Counties and between points
in said counties and points in Nebraska over irregular routes to
incl-ude the transportation of Heal-th and Human services
clientele and their subcontractors thereof. Notice of the
application \^ras published in The Dall-y Record, omaha, Nebraska,
on August B, 2003.

Protests to the appJ-ication were dury filed by MAVM
ventures, d/b/a A & B shuttre through its attorney Marshall
Becker, by shared Mobility coach, rnc., by R & F Hobbies, rnc.
d/b/ a Pr j-nce of the Road (prince of the Road) through its
attorney, John Boehm and by servant cab company through it.s
attorney, Jack shultz. A hearing on the application was held on
March 24, 2004. Restrictive amendments to the application v/ere
fited on February 27, 2003 and March 22, 2003. A & B shuttl_e
withdrew its protest conditional upon the commissj-on's
acceptance of the restrictive amendment. Servant Cab also
withdrew j-ts protest prior to the hearing.

EVTDENCE

Mr. Adedotun Moore testified first for the applicant. Mr.
Moore is the vice president and treasurer of the applicant,
Powerday. He and his wife are the onry empJ-oyees, stockholders
and officers of Powerday. Mr. Moore is an omaha resident who,
through Powerday, seeks to provide intrastate motor carri-er
authority. Mr. Moore possesses a degree in Business
Administration. Mr. Moore has worked as a driver and for
Midlands services Link, a transportation provider in omaha. He
also arranged transportation for cfients. He left on good terms
to begin his o\^/n transportation company. Mr. Moore acquired
one vehicle I a L999 GMC safari seven-passenger van/ in
furtherance of his business plan. He plans to acquire a
wheelchair accessibl-e vehicle if the authority requested isgranted. Mr. Moore obtained insurance quotes in preparation for
the hearing.

Mr. Moore further testified
nursing assistant (CNA). As
transportation for his clients.
their appointments.

a
he worked as

CNA he did
He readied his

a certified
not arrange
clients for
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Mr. Moore testified the demand for transportation services
is very high. Mr. Moore opined that the current transportatíon
providers lack adequate timlng. Initially, his wj-fe would drive
the one vehicle for Powerday. However, he would hire more
employees if the demand required it.

On cross-examination, Mr. Moore testified that when he
worked for Midlands, they hrere late in picking up clients and
returning them. This delay occurred under his supervision of the
drivers at Midlands.

Mr. Moore testified that given his financial ability, he
would be abl-e to purchase a second vehi-cle. Mr. Moore testified
he believed the binder for insurance hras comprehensive and would
include automobil-e liabili-ty coverage, even though the document
refers to coverage on a building.

On cross-examination, Mr. Moore recalled a time where a
r^/oman he took care of as a nursing assistant r^¡as supposed to be
picked up Thanksgiving Day, but no one showed up. This incident
was in 2002. He did not arrange for the transportation and he
did not know who the transportation provider was supposed to be.

Ms. Olabisi Moore testified nexL for the appli-cant. She is
the wife of Adedotun Moore. Ms. Moore is also a certified
nursing assistant. She is employed by Millard Good Samaritan
Center. She and her spouse started Powerday because they
noticed some delays in transportation pickups and return trips.
Ms. Moore testi-fied that she has observed patì-ents waiting one
to two hours for a transportation provider. Occasionally, they
would have to reschedule appointments because of the delays.
Most of the time, the transportation carriers she has observed
at Good Samaritan Center are Omaha Ambulance, Rural Metro and
Metro Area Transit. She is not responsible for arranging the
transportation. Ms. Moore testified the waiting times are
simil-ar at the Nebraska Skilled Nursing Center and at Lutheran
Homes. She observed Metro Area Transit r^/as the provider for
Lutheran Homes.

On cross-examination, Ms. Moore testified that the
facj-lities she worked for referenced in her testimony have their
ou/n vans. She did not know why the facllity did not purchase
additional vans. As far as she knows, the Millard Good
Samaritan Center contacts only Rural Metro, Omaha Ambulance and
MAT. She does not know whether the facility has a written
policy to use only those carriers. Ms. Moore testified that she
thought there h/ere around one hundred carriers in Omaha. She
did not know $¡hy the health care facilities only contacted two
or three carriers.
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Mr- Bill Grayson testified next on behal-f of the applicant.
He 1s employed by the Department of Health and Human Services.
He possesses the contracts for a l 'ì the .ser¡¡i ce carri ers in theeastern service d'ea. He handles the billing rejections, thecomplaints and the contacts. Mr. Grayson testified generally
about a document prepared by his employer identified as th¿
Nebraska Averaqe Monthly Medicaid Eliglbles. The document showsthe types of transportation, the carriers, the amounts paj_d, the
f requency of the trips and the number of people that \^/eretransported. rt hras prepared specificalJ_y for Douglas, cass,sarpy, washington and Dodge counti-es. The document shows asteady increase in transportation from Lggg. He has seen anaverage annual increase of about 10 percent a year. Generally,Mr. Grayson bel-ieves, there is going to be an increasing oemaidfor transportation services through Health and Human Services.

Mr. Grayson receives about one
complaint per month. He would have
Commission granting the application.

transportation
no objectlon

related
to the

On cross-examination, Mr. Grayson estimated that there areseveral thousand transports per month for the agencies in the
Omaha area. He estimated that he contracts with l-1 carriersproviding transportation in omaha. There are other carriersthat operate in the omaha area that went to Lincoln to signtheir contract.

Mr.
with the
would be

Grayson testÍfied that he is looking for
l-owest rates. Mr. Grayson testified that
responsible for their own transportation.

the carriers
nursing homes

Ms. Hope Akwani testified next on behalf of the applicant.
Ms. Akwani 1s a regi-stered nurse. She is employed at the MillardGood samaritan Home as a charge nurse. she contactstransportatj-on providers on a regular basis. Mirlard GoodSamaritan Home contacts Bastern Ambulance, Rural Metro and OmahaAmbulance. The administration sets the list of providers. rf aprovider wanted to contract services with M11l-ard Samaritan
Home, the provider wourd have to go to the administrator.

During her work as a charge nurse, she has observedtransportatj-on needs of the patients. She believes the needs arenot being met. She testified that on one occasion the ambulanceprovider ü¡as a hal-f hour or an hour late. Ms. Akwani testifiedabout a specific patient who felr under her watch as a chargenurse. She call-ed the doctor who instructed her to send thepatient to the emergency room. she contacted the family andthen contacted the ambulance. The ambulance came an hour to an
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l-ater. Based on this experience she
need for an addj-tional transportation

hour and
testified
provider.

fifteen minutes
that there is a

Ms. Akwani has never heard of Prínce of the Road. She did
not know they r^/ere a transportation provider. She testif ied
that the nursing home has only three providers on a list and
they are supposed to contact those part.icular provi-ders.

Upon cross-examinat j-on, she testif ied that Mill-ard Good
Samaritan Center has its own van. The Mil-lard Good Samaritan
Center also uses MOBY and MAT to transport its resj-dents. The
three providers on Millard Good Samaritan Center's l1st are all
ambulance companies. She testified that based on her
observations, given the fact that they are only authorized to
call the ambulance companies there is a shortage of ambulance
transportation. fn terms of other types of transportation she
has not observed a shortage for other types of transportation
companies, only ambul-ance transportation.

Ms. Racheal Stewart testified next for the applicant. Ms.
Stewart ls a property manager, home health aide and a medical
assistant. She has been most recently employed in Omaha as a
certified nursing assistant. She is assigned work through an
agency and thus travels around from place to place. Mostly, she
escorts patients to and from doctors/ offices, hospitals and
other health care facilities. She has observed that patients
wait too long for transportati-on. She does not arrange the
transportation or cal-l providers. She takes care of the
patients while they wait. The transportation providers she has
observed are Midlands, Rural and Omaha ambulance compani-es. She
mentioned a specific incident where the ambulance company b/as
late in taking a patient to a heal-th care facility where the
patient had a seizure.

On cross-examination, Ms. Stewart testified that most of
the patients she routinely sees require wheel-chair accessible
vehj-cles. She testified regarding a specific incident where a
patient suffered a seizure whil-e waiting for transportation.
That incident occurred over a year ago. She did not remember
who the transportation provider was.

Mr. Ray Lane testified next on behalf of the applicant.
Mr. Lane is an Omaha resident. He suffers from physical
disabilities that require him to procure transportation to and
from medical appointments on a frequent basis. He has to arrange
approxímately six to seven medical appointments per week. The
transportation provi-der he uses is MOBY.
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caseworker directs him to
who told him he could not
MOBY was cheaper. He has
he experiences with MOBY.
MOBY needs more drivers.
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Mr. Lane testified that his HHS
use MOBY. His caseworker is the one

use an alternative provider because
informed his caseworker of the ciel ay.s
The caseworker responded to him that

Mr. Frank schumacher testified on behalf of sharedMobility, protesting this application. Mr. Schumacher testified
that the applicants witnesses al-1 addressed transportation at
nursing homes. Mr. Schumacher testified that the transportation
problems experienced by nursing homes are outside of the
Commission's realm in that the Commission has no means to give
the nursing homes guiderines. HHS pays nursing homes a certaj-n
amount for services for those patients. Then, it is the nursing
home's responsibility to secure transportatlon for the p"t"orã
residing at the home. shared Mobility receives very few
requests for transportation with any one nursinq home in Omaha.
Any transportation they have provided r^/as at the request of afamily member of the person residing in the nursing home. Mr.
Schumacher pointed out that the appl_icant has shown the
commission no commitments from the nursJ-ng home that if theapprication were granted, the nursJ_ng home would utilize
applicant's service. Mr. Schumacher further testified that a
one percent impact on his clientele would force him to 1ay off
drivers.

Upon further questioning, Mr. Schumacher testified that hehas spoken with nursing homes to try to become their provider.
He l^/as tol-d that the nursing home has been allotted only so much
money per client per day.

Mr. Mil-ler testified for prince of the Road. He is a
shareholder and the Chairman of the Board for the corporation.
He is the manager of the omaha operation. He primarily
dispatches the transportatlon runs. He hires and trains drivers
and operates the day-to-day activities in omaha. Mr. Mill_ertestified that Pri-nce of the Road operates pickups 1n a ti_mely
fashion. The drivers maintain a log or record of the time tfr"ypick up and drop off clients. Mr. Miller reviews those records
f rom ti-me to time to monitor the timeliness of prince of theRoad's service. He testified that prince of the Road i_sgenerally on t j_me.

Prince of the Road has contacted nursing homes in the omaha
area seekj-ng to provide service for them. They contacted all- ofthe nursing homes j-n the area. He found most of the nursing
homes have their own vehicles and most would prefer to use thatvehicl-e as opposed to hiring another provider. They also prefer
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to use the
MOBY.
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government subsidized transportation services such as

Mr. Miller testified that h1s drivers have a sufficient
amount of down time. Prince of the Road could take on more
business. Prince of the Road is not turning down requests for
transportatj-on services.

On cross-examinatj-on, Mr. Miller testified that the
independent contractors working for Prince of the Road are gi-ven
an opportunity to accept transportation requests and reject
them. Occasionally, a driver will- reject a request. He has the
opportunity to inspect the vehicles at the time the contractor's
checks are handed out. Nursing home business constj-tuted less
than one percent of Prince of the Road's business.

OPINION AND FINDINGS

The granting of
necessity is governed
1996), which states,

certificate
by Neb. Rev

convenience and
75-31-1 (Reissue

a of public
Stat. S

A certif j-cate shal-1 be issued to any qualif ied
applicant authorizing the whole or any part of the
operations covered by the application if it is found
after notice and hearing that (a) the applicant is
fit, willing, and able properly to perform the service
proposed...and (b) the proposed servi-ce, to the extent
to be authorized by the certificate, whether regular
or irreguJ-ar, j-s or wil-l- be required by present or
future public convenj-ence and necesslty. Otherwise
the application shaIl be denied.

In other words, the Commission must appfy a two-part test.
The burden of proof rests with the applicant to show that al-l-
requirements of S 75-311 are met. Application of Greyhound
Lines, Inc., 209 Neb. 43L, N.Vü.2d 336, 339 (1981) . Fi-rst, the
Commission must determine if an applicant is *fj-t, willing and
able." Applicant presented testimony that it has obtained a
vehicle to provide the service and has ínvestigated costs of
insurance. Applicant further presented evidence of experience
in the transportation industry. Applicant's proposed business
plan is designed to address perceived problems nursing homes are
experiencing with transportation. Applicant draws upon his
experi-ence as a certified nursing assistant to show that he can
provj-de adequate care of his clients whi-le j-n route.
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while the commisslon supports applicant, s proposal to easethe waiting time for nursing home clj-ents, the Commission doesnot believe Applicant has met its burden of proof in twospecific areas. First, appl.icant procluced insufficient evidcncerelati-ve to financial fitness. second, applicant faired to showthat there is a need that can be addressed by a grant of thisapplication.

The commission will address the issue of financial_ fitnessfirst.
in part,

To comply with the statute,
that the applicant

applicant must prove,
financiaIIy." Overland

"the
fir
Wel1sArmored Express of Lincoln, fnc. Fargo Armored Service

l_s
V.

ïnc . , 428 N. tü. 2d L66 , 229 Neb. 524, 528 (1988). lùhile theinformation contained in the application, ent.ered into therecord as an exhibit, appears to show that the applicant has thefinancial means to begin the proposed busj_ness, the applicanthas the burden of proving this pursuant to overl-and Armored
Express. The Commission does
presented suffi_cient evidence to
this regard.

not bel j_eve the applicant
meet its burden of proof in

We next turn to the issue of whether the proposed serviceis or will be required by the present or future pubric
convenience and necessity. The traditi-onal_ analysiÀ fordetermining public convenience and necessity is as foll_ows:

rn determining public convenience and necessity, thedeciding f actors are ( 1) whether the operation wil_l_
serve a useful- purpose responsive to a public demand
or need, (2) whether this purpose can or will be
served as well- by existing carriers, and (3) whether
it can be served by the appricant in a specified
manner without endangering or impairing the operations
of existing carriers contrary to the public interest.

In re Application of Nebraskaland Leasinq & Assocs 254 Neb.
583 at 59L, 578 N. tl[. 2d 28 (1e98).

The issue of whether an applicant has met its burden ofdemonstrating that the proposed service is consistent withpublic convenience and necessity is ordinarily a factual issue.rd. Given the record before us, b/e find that the applicant hasfailed to demonstrate that the proposed operation would serve apubric demand or need which could not be served as well byexisting carriers. The appllcant demonstrated a general need asit rel-ates to nursing home residents. However, aþplicant failedto demonstrate that the nursing homes would be amenable to usingthe applicant's transportation service if this application isgranted- The testimony demonstrated that the administrators of
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the nursing homes generally make the decision regarding which
transportatj-on providers its facility will use. Generally, the
providers are limited to ambulance services and MOBY, which is
tied to the public transportation system in Omaha. The servj-ce
MOBY provides is generalJ-y exempt from Commission regulation.

Moreover, Lhe testimony indicated that the Prot.estants had,
at least on one occasion, contacted many of the Omaha nursing
home facilities in an effort to obtain a contract to provide the
same or similar service, but \Â¡ere turned av¡ay. Tn sum, the
applicant failed to show that there was a need it could meet by
a grant of this application, which could not be met by the
existíng carriers.

The Commission finds further that the Protestants presented
sufficient evidence that the Protestants can meet the existing
transportation needs. Ilüe find that the applicant's service will
endanger or impair the operations of existing carriers including
the Protestants.

Accordingly, \^¡e must f ind that the applicant has not
presented sufficient evidence of fitness, and further, has not
met the public convenience and necessity test of Nebraska law.
The Commission, therefore, finds that the application should be
denied.

ORDBR

IT IS THEREFORE ORDERED that applicatíon of Powerday Glory,
Inc., in Application No. 8-1636 be, and it is hereby denied.

MADE AND ENTERBD at Lincoln, Nebraska, this 26th day of
October 2004.

NBBRASKA PUBLIC SERVTCB COMMISS]ON

C SIONERS ÏNG:

Chairman

ATTEST:

Executive Director
//s// t

Gerald L.

"J
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