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BEFORE THE NEBRASKA PUBLIC SERVICE COMM]SS]ON

In the Matter of the APPlication )

of Liberty TransPortation, Inc., )

Omaha, seekíng authoritY as a )

conrmon carrier of passengers and )

their baggage in open class )

service by van over irregular )

routes between Points in )

Douglas, Sarpy, Cass and )

Irüashington counties to include )

the transportation of client of )

the Nebraska DePartment of )

Health and Human Services )

clientele and subcontractors )

thereof. RBSTRICTION: The )

transportation of railroad train )

cre\^/s and their baggage is not )

authorized. )

APPLICATION NO. B-L634

DENIED

ENTBRED: JULY 20, 2004

BY THE COMM]SSION:

By Application filed June 23, 2003, Liberty Transportation
Inc. (Liberty) of Omaha, Nebraska seeks the following authority:

COMMON: Transportation of passengers and their
baggage in open class service by van over irregular
routes between points in Douglas, Sarpy, Cass and
Washington counties to include the transportation of
client of the Nebraska Department of Health and Human

Services clientel-e and subcontractors thereof -

RBSTRICTTON: The transportation of railroad train
crews and their baggage is not authorized-

Notice of the application was published in the Daily
Record, Omaha, oû June 26, 2003. Protests to the application
were duly f il-ed by R & F Hobbies d/b/ a Prince of the Road
(Prince of the Road) , MAVM Ventures, LLC d/b/a A & B Shuttl-e (A

& B Shuttle), Happy Cab, Checker Cab, Yellow Cab and Cornhusker
Cab. A public hearing on the application was held on March 3,
2004. Appearances were entered by Jackie Barfield for the
applicant, by John Boehm on behalf of Prince of the Road, by
Marshall- Becker on behalf of A & B Shuttle, and by Jerry Sena on
behalf of Happy Cab et al. Ryan Tessendorf entered an
appearance on behalf of the Commission staff.
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EVTDENCE
AppJ-icant's Case

Mrs. Atinuke lbidapo testifíed first as the appricant. shehas worked as a certified nursing assistant (cNA) since 1998. fnher capaci-ty as a cNA, she cared for erderry patients andaccompanied them to medical appointments. she did nottransport patients or arrange transportation service for them;rather, she thought that a family member arranged thetransportation. There were occasions where the transportationprovider would be late picking patient up from appointments andgetting them back. Becãuse of these delays, she was forced towork overtime. she observed that delays in transportati_onservlce were a common problem. rf granted a certificate ofpublic convenience and necessity, she intends to market theservice to those with medicaf needs and to the elderly. shebelieves her CNA experience would be useful for clients withmedical problems.

she has also worked as a staffing coordlnator andhealth aide. As a staffing coordinator she1-ransportation for other staff members. she againdelays in transportation service.

she does not arrange the transportation for hershe contacts her patients' relatives to check as totransportation has been arranged and to determine whoselected. In her personal experience, she has dealtproviders Rural Metro and MAT.

as a home
arranged
observed

she possesses a bachelor, s degree in businessadministration and a master's degree in public rel-ations. ürlhileattending school, she worked for a transportation company ownedby her father-in-.1-aw. she was employed as a dispatcher. shebel-ieves the experience gained by that employment would beuseful in the proposed operatj_on.

on cross-examination, Mrs. rbidapo testified that she plansto purchase more vehicres if there is a demand. currently, sheol^/ns only one van. The statlsticaf study she reries on tosupport the application does not show whether there \,vas anincrease in transportation providers. rt did not show whetherthere \^/as an increase in demand f or transportation. However,she assumes that there is.

clients.
whether

has been
with two

As a cNA' she assists patients with daily riving. she isauthorized to help her patients get dressed, assist them withpersonal hygiene, and to remind them to take their medi-cation-

S er,n,"o *,tn 
"ol 'nk 

on recycted peperé



SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

Application No. B-L634 PAGE 3

She is not authorized to administer medication. Specifically'
she remembers a delay ín transportation service on February 16,
2004. Metro Area Transit (MAT) was delayed because of the
snowstorm. Metro v/as late on one other occasion in December.
She waited two hours for a return trip. The transportation \^/as

arranged by the family of her client. Her cl-ient was wheelchair
bound. The Metro driver apologized for the delay-

She does not have any clients or organizations that have
committed to using his transportation service.

As far as financial ability, she provided a summary
asseLs and liabilities on the application form. She did
produce a balance sheet or any audited financial statements.

of
not

She does not
Washington, Cass or

have
Sarpy

any clients with a need to go to
counties.

Mr. Mi-chael Ibidapo t.estif ied next. He possesses a f ood
technology degree from Niqeria. He has a Master/s Degree in
pubJ-ic relations. He is also a CNA. In Nigeria, he worked for
FedEx. In the states, he has been employed by First Data, and
Boys Town. He also has experience as a dispatcher. Currently'
he is elnployecl at a nursing home in Omaha.

As a CNA, he does not Arrange transportation but
accompanj-es his clients to their appointments. He has heard
complaints about delays in transportation service.

Mr. Ibidapo recalled an incident in late January 2004 where
Rural Metro v/as an hour late in picking up a patient on a return
trip. He is not in a position to complain about the delays- He

does not know v/hy the nursing home continues to use that
provider.

Ms. Kimberly scott testified next in support of the
application. She is a registered nurse. Her job is affected by
transportation deJ-ays because when transportation providers are
late, patients waiting on them cannot be discharged. She is then
unable to have new patients admitted. She never arranges the
transportation. Usually the social worker will arrange
transportation. She has discussed those arrangements with the
social worker.

On cross-examj-nation, Ms. Cross testífied that she did not
know whether the policy of her employer i^Ias to use only the two
Omaha ambulance companies to pick up patients. UsualIy, when
patients are discharged by the doctor, the patients wait in
their rooms until thelr transportation arrives. Ms. Cross
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believes
1ong.

anything l-onger than an hour and a harf wait is too

Mr. ole Fakunora testified next on beharf of the applicant.He is d licensed practical nurse and a personal friend of therbì-dapos'. He al-so has knowJ-edge of transportat.ion probJ_ems. Hetestified that transportation providers are commonly late. Hearranges the transportation. He contacts the provider. Hecontacts them from a list provided by his patient, the sociafworker or the patient's famiry. He cãntacts two providers, oneof which i-s Rural Metro.

Ms. Esther Banwo testified next on behaff of the applicant.she is a cNA. she is emproyed at creighton Hospitar. she hasobserved delays in transportation service. she is a student atMetro Tech. she has also observed disabl-ed students waiting fortransportation.

On cross-examination, she testified thatwheelchair accessibre vans t.hat were rate. somewaiting for transportation could be waitingfriends. Ms. Banwo does not know whotransportation service.

it was mostly
of the people

for family or
provides the

Ms. Kimberly scott was the last witness to testlfy insupport of the application. Ms. scott has a condj_tion, whichrequires ongoing medical care. she has a need fortransportation to and from her appointments. Two to three timesper week she uses taxicab service to get to and from doctor ancldentar appointments. she became so frustrated with taxicabservice that she stopped going to the doctor. Ms. Scott statedthat the taxi drivers and the dispatchers h/ere rude to her. shetestified that she used Liberty i.u.r"portation service once andshe l-iked their service. she does not contact thetransportation provider to set up the service but. she .o'rtu"l"the provider for the ride home.

on cross-examination, Ms. scott testified that she does notknow, other than that taxicab provider, the names of the otherproviders she has used. HHS gives her the option to chooseamongst providers. shared Advantage cal_ls the cab company whileshe is on the phone. Ms. scott stopped using taxicab service inAugust of 2003. when she asked shared Advantage if there was anal-ternative transportation provider, she was told that heroptions r/ùere Happy, yellow, checker, safeway and cornhusker cabcompanj_es.
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Protestantst case

Mr. Sena cal-Ied Mr. Daniel- Deveney to testify on behalf of
Happy, Checker and Yellow Cab. Mr. Deveney has been employed by
Happy Cab for four years. Currently, he is the operations
manager. In that capacity, he oversees the day-to-day operation
of the fleet, dispatch, and drivers. He al-so oversees their
information technology department. Currently, they oh/n Happy,
Ye1low and Checker Cab. They also manage the operations of
Cornhusker and Metro. The combined fleet of the aforementioned
companies is approximately 165 vehicles. Their cabs are not
full all of the time. Mr. Deveney testified further that there
is not enough business to keep all of the vehicles ful-l-. A

signi.ficant factor in driver turnover is the inability of
drivers to pay their weeklY fease.

omaha is divided into about 30 different geographic
The drivers are abl-e to work in whichever area they
Their average response time is approximately five to 20

under normal circumstances.

zones.
choose.
minutes

Mr. Deveney further testified
waiting j-n excess of an hour, but
such as during a snowsl-orm.

that he has heard of a client
it is a very rare occurrence

on cross-examination, Mr. Deveney testified that if a

drj-ver $/ere consistently 1ate, they would work with the driver
and try to encourage the driver to operate more efficiently. If
they are at a point where they are unable to correct the
problem, they will cancel the lease. The cab companies managed
by Mr. Deveney have a computer dispatch center. Everything is
logged and recorded. He can tel-1 if a driver is 1ate, only when

the customer calls him. They try to estimate the response time
when a client calls. The drivers go through a six to seven hour
training course when they are hired. The drivers are also
required to attend quarterly safety meetings. They do noL offer
service j-n wheelchair-equipped vehicles.

Ms. Heather sutherland testified next on behalf of Happy
Cab. She supervises the dispatch department and oversees various
other employees. She also performs customer service functions.
She has been employed by Happy Cab for four years. She takes
complaint call-s from customers. Happy Cab and its affiliates
contract with HHS, and particularly wj-th Shared Advantage. Ms.
Sutherland testified that Shared Advantage sends, by facsimile
message, a report containing information on which clients they
need to pick up. She never receives phone call- orders from
Shared Advantage. When asked if she recalled situations where
people hrere waiting over an hour, two hours or three hours for a
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ride, Ms. Sutherland
in i-ncl-ement weat-her.

replJ-ed that such delays only occurred only

on cross-examination, Ms. sutherrand testified thatrecei-ved arr:u'd f our compraints per week. Most ofcomplaints regardlng Shared Advantage ci-ients stem from thecompany not being i.formed of a client change of address.

she
the
cab

Mr. scott Findel-l- testified l-ast for Happy cab. He is anindependent contractor for Happy cab and yerrow cab. Hetransports cl-ients of HHS. He works 1n North omaha. About 2spercent of the cl-ients he picks up are either shared Advantageor Magellan clients. About half of his other c]-ients are overthe age of 65. His average response time is around fiveminutes. He bel-ieves in the past five or six years, he has onlybeen l-ate on about five occasions. rf he is rate it is usuallybecause of weather conditions or traffic rel-ated problems.

Mr. Alvin schrorr- testified on beharf of R & F. Hobbies,rnc' (Pri-nce of the Road). He is the chief executive officer.Prince of the Road has authority from the commissj-on to provi.devan service in the counties identified in the application. rnthe omaha metropolitan area, prince of the Road hasapproximately 25 to 30 dri-vers. Three of their vehicles in omahaare wheel-chair accessible. A substantiaf percentage of theircl-ient base is made up of HHs, MageJ-lan, and united Health caretransports. In his experience, the HHS caseworkers make thedetermination which provider will pick up a particul_ar cl_ient.Prince of the Road does not provide ambufance service. prj-nceof the Road does receive cal-l-s to transport discharged patientsfrom area hospitals, but onry for persons who do not requiremedical attention because of certain liability requirements. Thebulk of their work involves transportation t; hospitats, doctorappointnents, and dental appointnrents, but princà of the Roaddoes not compete wlth the ambu-l-ance services. prince of the Roadis prepared to hi-re additlonaf drivers to meet the demand. rtsservices are not booked at the current time. The waiting timefor Prince of the Road is usually fess than 15 minutes. Therehave been occasions where a client of prince of the Road haswai-ted an hour f or transportation, but he cannot recal-l a timewhere a cl-ient has waited for two hours. prince of the Roadprovides approximately 2,000 transporLs per week. Mr. schrol_1testified that about once or twice a week on average, hiscliènts have to wait an hour or more for t.ransportationservices.

Mr. Schro]I testif ied that prince
harmed by an additional carrier in thewould not have a serious impact, but

of the Road would be
Omaha area. One vehicle
shoul-d the authority be
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sold to someone with more resources, it would create a serious
competitive problem for Prince of the Road.

On cross-examination, Mr. Schroll testified that most of
Prince of the Road's drivers are subcontractors. He is not
concerned that applicant would provide a better service. Prince
of the Road is steadily growing and placing additional vehicles
into service.

Prince of the Road requíres its drivers to have its clients
record the time of the pick-up. These sign-off sheets are sent
to the home office. Therefore, he knows when pick-ups or drop-
offs are late.

Mr. Schroll testified Prince of the Road has establishecl
goodwill with HHS, Magellan and its other clients; however,
caseworkers also make choices based on rates and personal
preferences.

Due to a death in the familY, the A & B

unavail-abl-e at the time of the hearing.
judicial notice of the authority held by
published in the Commission's Authority Book.

Shuttl-e witness was
The Commi-ssion took
A&BShuttleas

OPINION AND FINDINGS

The granti-ng of
necessity is governed
L996), which states,

A certificate
by Neb. Rev.

of public
Stat. S

convenience and
75-311- (Reissue

A certificate shall- be issued to any qualified
applicant authorizLng the whole or any part of the
operations covered by the application if it is found
after notice and hearing t.hat (a ) the applicant is
fit, willing, and abl-e properly to perform the service
proposed...and (b) the proposed service, to the extent
to be authorized by the certificate, whether regular
or irregular, is or will be required by present or
future pubJ-ic convenience and necessity. Otherwise
the application shall be denied.

In other words, the Commission must apply a two-part test-
The burden of proof rests with the applicant to show that al-l
requirements of S 75-311 are met Application of Greyhound
Li-nes Inc. , 209 Neb. 431-, N.W.2d 336, 339 (1981) . First, the
Commission must determine if an applicant is *fit, willing and
ab1e." Appl-icant presented testimony that it has obtained a
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van to provide the service and has investigated costs ofj-nsurance. Applicant further presented eviclence of experiencein the transportation industry. Applicant's proposed businesspìan presents a benevol-ent solution designed to aáOress problems
some of its patients are experiencing. Applicant proposes toprovide transportation and care services to its elderly andphyslcally disabled clients. Atthough the Commission ,f,offysupports the applicant's business plan, the applicant carri_esthe burden of proof on alr efements of the apptication.

rn the present case, the applicant produced no evidence offinancial fitness, other than simply referencing theapplication. To comply with the statute, "the applicant mustprove, in part, that the applicant is fit fi nancially Overland
Armored Express of Li_ncol-n, Inc. v. üüelIs Farqo Armored Service
f nc. , 428 N . i/ü. 2d L6G | 229 Neb. 524, 528 (1988). The apptica ntdid not confirm, under oath that the figures represented anaccurate assessment of his fin ancial- condition. Nor \^/aS thereany showing that the applicant had financial statements preparedby an accountant from an examination of the applicant/s books.Rather, in response to a question on cross-examinatJ_on, theapplicant referred the protestant/ s attorney to the financialstatement on the application. we find that the applicant, s
simpJ-e ref erence to the f i-nancial information contained on theapplication without more is not sufficient to satisfy thestatutory burden.

we further turn to the issue of whether the proposed
service is or will- be required by the present or future public
convenience and necessity. The traditional_ analysis fordetermining public convenience and necessity h/as set forth bythe Nebraska supreme court in its May B, 1998 ruling,

rn determining public convenience and necessity, thedeciding factors are (1) whether the operation willserve a useful purpose responsive to a pubric demandor need, (2) whether this purpose can or will beserved as well by existing carriers, and (3) whether
it can be served by the applicant in a specified
manner without endangering or impairing the operations
of existing carriers contrary to the public interest.

In re Application of Nebraskal-and Leasing & Assocs. , 254 Neb.
583 at 591, 578 N.Vü.2d ,?B (1998)

The issue of whether an applicant has met its burden ofdemonstrating that the proposed service is consistent withpublic convenience and necessity is ordinarily a factual issue.rd. Given the record before us, we find that the applicant has
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faited to demonstrate that the proposed operation would serve a

public demand or need which could not be served as wel-l by
existing carriers. There ü/as no evidence of need presented
relative to Sarpy, Cass and Vùashington counties. With respect to
Douglas County, the applicant did not present sufficient
evidence to support the claim that there was a need for
transportation service which the proposed operation would
address and that could not be met by other carriers. The
Commission finds that the evi-dence supported a general desire
for more transportatj-on on the part of other individuals'
however, applì-cant faited to show t.hat the need coul-d not be met
by the existing carriers.

The Commission finds further that the Protestants presented
sufficient. cvidence that the Protestants can meet the
transportation needs that the applicant asserted exists. Vrle

find that the applicant's service will endanger or impair the
operations of existing carriers including the Protestants -

AccordingLy, \^/e must f ind that the applicant has not
presented sufficient evidence of fitness, and further, has not
met the public convenience and necessity test of Nebraska law.
The Commission, therefore, finds that the application shou.l-d be
denied.

ORDER

IT IS THEREFORE ORDERED by the Nebraska Publ-ic Service
Commission that the application filed by Liberty Transportation
Inc., in Application No. B-1634, be and it is hereby denied.

MADE AND ENTERED at Li-ncoln, Nebraska, this 2Qth day of
July 2004.

NEBRASKA PUBLIC SERVICE COMMISSION

ISSIONE CONCURRTNG:

0/¿L Chairman

ATTEST:

Execut
t /s/ cer . vap

Landis/s/ Frank n.
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