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BY THE COMM]SS]ON:

BACKGROUND

By application published on filed on January 2, 2012, Happy
Cab Company dba Checker Cab Company of Omaha, Nebraska, seeks
authority from the Public Service Commission (*pSC- or
"Commission") to operate common carrier in Nebraska intrastate
cornmerce in the transportation of passengers by taxi in
Lancaster County, and between points in Lancaster County, on the
one hand, and on the other hand, points in Nebraska over
irregular routes. RESTRICTION: The transportation of rail-road
train crews and their baggage is not authorj-zed. HHS
Designat.ion: Yes . Notice of the application \,vas published in The
Daily Record, Omaha, Nebraska on January 9, 2012. Timely
protests to the application h/ere fited by servant cab company,
d/b/ a Yel-low Cab Company and Capltol Cab Company, through its
attorney, Jack Shultz; Golden Plains Services of McCook,
Nebraska; and Transport Plus of Lincoln, Nebraska.

Planning Conferences were conducted by the Commission,
all pariies participatingr on February 11 anci I'ebruary 22,
and a Planning Conference Order was entered February 29,
The Planning Conference Order scheduled the Hearing
discovery and other deadlines.

A hearing on the application was held on April g,
I7,2012, with appearances as listed above. Notice
hearing was sent to al-l- parties of record on February 29,

wíth
2072,
2012.
date,

On March 22, 201"2, Transport Plus notified the Commission
that it had reached a Settlement Agreement and Stipulat.ion with
the Applicants, in which Transport Plus agreed to withdraw its
Protest upon Applicants limiting their Applications to exclude
transportation of railroad creh¡s, passengers requiring vehicles
specially equipped to accommodate wheelchairs, and
transportation by contract of star Tran passengers. The latter
two restrictions are binding untir March L, 2017. Transport
Plus withdrew its Protest on March 22, 2012.

10, and
of the
20L2.

APPLICANT' S EVIDENCE

John Davis testified first for the Applicant. Mr. Davis is
the Director of operations the Applicant, a position he has held
s j-nce 2006. Mr. Davis discussed the f ì-nancia1, managerial,
and technical capability of the Applicant to provide the
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proposed services. He testified that Happy Cab has a fl-eet of
approximately 220 vehicles, of which about 180 to 185 are
operating at any one time. Happy Cab contracts wit.h about 185

drivers, al-l but eight of whom drive vehlcl-es owned by the
company. The remaining eight own their own vehicles. Happy Cab

has approximately 30 non-driver employees. Theír
responsibilities include everything from cashiers, accounts
receivable personnel, driver relatì-ons, driver coordinators,
call center, dispatch, and information technology. The
Appticant utilizes the staff of their sister company/ I-80 Auto'
for automotive maintenance/ inspections, service, and repairs.
Happy Cab operates a state-of-the-art dispatch system, and is in
the process of an upgrade in the technology. If granted
authority by the Commíssion j-n this proceeding, the Applicant
plans to put approximately 5 additional cabs on the road in
Lancaster County.

As part of the Application, the Appllcant submltted
Financial Statements. Al-so received into evidence \^/as the
Commission's Order of August 30, 2017, in TR-l-80, approving the
rates presently charged by Happy Cab for their cab services in
the Omaha area. Applicant proposes to charge those same rates
in Lincoln, according to Mr. Davis.

Mr. Davls testífied that the Applicant is currently
complying with Publ-ic Service Commission rules and regulations,
including insurance requirements, and wil-l continue to do so if
granted the requested expansion of their authority. Happy Cab

does not operate wheelchair-accessible vans, and rarely has
calls for such vans. When it does, it refers the person to MOBY

or Shared Mobility, which do have wheelchair-equipped vehicles.
In Lincol-n and Lancaster County, it will refer such persons to
Transport Plus.

Mr. Davis testified that, after hearing of troubl-es with
cab service in Lincoln, his company began researching the issue
of need and necessity by reaching out to several organizations
in the Lincol-n area, íncluding members of the state Legislature,
City CounciI, Internal Liquor Committee, and Lincol-n Lodging
Association. He said they learned that there is a need for a

reliable and af f ordabl-e taxi service.

To address this, Mr. Davis testified that Happy Cab will
make two commitments to Lincoln businesses and residents, if the
Applications are approved:
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1) Happy Cab wlll send quarterly newslet-ters to
consumer groups/ especially those with a critical
need for transportation services, such as the blind,
the eIderly, and people who are irrLoxicaLed. Happy
Cab will seek their inputs about service quality and
rates.

PAGE 4

2) Happy Cab will notify consumer
Chamber of Commerce, the Mayor,
future plans to increase rates.

groups, the Lincol-n
and City Council of

Further, Happy Cab will work with the Haymarket
Downtown areas in Lincoln to establ-ish cab stands to serve
after-hours bar rush, similar to what it has done in the
Market and Midtown Crossing areas in Omaha.

and
the
otd

Referring to his prefiled testimony, which stated that the
"biggest hit" to Happy cab regarding rates was in the cost of
fuel, Mr. Davis admitted that independent contractors pay for
their ob/n f uel-, but stated that the impact f uel prices had on
those contractors necessitated changes by the company. Mr.
Dar¡is stated that the fast rate increase was in 2AII, and prior
to that had been in *2005 or 2006". He went on to say that the
weekly charge to the independent contractors under their rental
agreements did not change between 2005 and 20II. Mr. Davis was
then referred to his prefiled statement that the rates are based
on a "reasonable rate of return" and stated that a reasonable
rate is between B and l-0 percent. Mr. shuttz pointed out that
bringing 20 cabs from Otnalra Lo Lincoln amounted to ciiverring
about 9 or 10 percent of Happy cab's fleet from the omaha
market. Mr. Davis disagreed, stating that only cabs that are
currently in the reserve inventory in omaha would be put into
service in Lincol-n.

Mr. Shultz then questioned Mr. Davis about the statement
contained in his prefiled testimony that Happy Cab dri-vers were
independent contractors, much l-ike in the trucking industry.
Mr. Davis testified there are a number of trucking companies
that use the model- where the company owns the vehicre and
classifies the driver as an independent contractor, but he could
not provide any specific examples. Mr. Davis agreed to file a
late-filed exhlbit listing trucking companies that use this
model, though he said he would probably not be able to get
copies of the contracts they use. Mr. Davis then explained that
Happy Cab uses two types of lease agreements: an owner-operator
agreement (equipment l-ease agreement) wherein the owner of a
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vehicle leases it to the carrier for $100/week and then
purchases dispatch and back office services from IHappy Cab] and
uses that vehicle to provide taxi service; and an independent
contractor agreement wherein drivers contract for use of a car
and again have the option to purchase dispatch and back office
services. Happy Cab provides liabiJ-ity insurance for drivers
under either contract. Mr. Davis testified that there are
approximately six to eight ovvner-operator agreements currently
in effect that were al-so in effect in 2071. Mr. Davis was
unsure whether those documents are on fite with the Commission,
but thought they were.

Mr. Davis then stated that there \^/as nothing unique about
the vehicl-es used by Happy Cab, though they do their own service
and use compressed natural gas in some vehicl-es. Mr. Shultz
then walked through Exhiblt No. 16 (excerpt of PSC Rules & Regs)
with Mr. Davis. Specifically, Mr. Davis was directed to Rule
008.02 which all-ows Happy Cab the ability to enter into o\^/ner-
operator agreements, then to Rul-e 008 . 024' which l-ists the
requirements for doing so. Mr. Davis interpreted 008.0245 to
provide that the compâny would have excfusive possession,
control and use of the equipment for the entire duration of the
lease and 008.0247 to provide that the company would be
responsible for carrying insurance for the vehicle. He stated
that drivers were not required to carry insurance and that
insurance was carried by the authority. Mr. Davis could not
recal-1, but stated that he believed the contract had a "hold
harml-ess" provision. Mr. Davis then stated that, pursuant to
Rule 008.0248 the l-eases must be approved by the Commlssion and
that each driver carried a copy of the equipment fease in their
vehicle, âs required by RuIe 008.0249, and that ensuring this
lvas part of Happy Cab/s compliance checks. Mr. Davis stated
that the independent contractor agreements v/ere not carried in
the vehicles. Mr. Davis then testified that, regarding RuIe
008.02F, the Commission aflowed Happy Cab to electronically
maintain trip sheets for vehicles equipped with dispatch
services and that the eight or nine drj-vers who do not purchase
dispatch services are required to provide handwritten sheets.

Mr. Davis confirmed that the only reasons drivers could
refuse a fare were the four circumstances Iisted in Rule
010.0281- through E4 and that drivers may only drive 12 hours in
a 2|-hour period under Commj-ss j-on rules. He then answered
Commissioner Vap's question, stating that Happy Cab does not
provide any heal-th insurance or workers' compensation insurance
for its drivers. Mr. Davis then stated that he was not involved
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in the process of preparing the annuar revenue and expense
report contemplated by Rule 010.02N and that Mr. Mitchell would
be a better person to ask about that.

Mr. Davis testifíed that he is familiar with Rule 011.01F1,
regarding the i.nspection and sealing requirements for taxi
meters and that Happy Cab had never operated vehicles where the
meter \^/as not sealed except in circumstances where the company
had tested and certified the vehlcle and notified the Commission
that it r/'/as going lnto service. rn those situations, the
inspection and sealing of the meter by the commission typically
followed within the week.

Mr. Davis was then questioned about Rule 011.01H, which he
stated requires an identification card for drivers (referred to
as a "placard") and an artícfe of uniform to distinguish
drivers. Mr. Davis explained that the placard is mounted inside
the cab in ful-l view of the passengers and contains the
operator/ s name, photograph and the carrier's address. Mr.
Davis testified that Happy cab's drivers wear lanyards with an
rD attached as their article of uniform. He said a written
ïequest wäs inaLie Lct Lite Commrssr-on as to whether the ianyards
were acceptabJ-e as articl-es of unif orm and that, receiving no
forma] response, Happy Cab went ahead with its plan to use the
lanyards.

Mr. Shultz pointed out that Happy Cab, s rates had been
approved as reasonable in 20II, but that servant cab's rates had
also been approved for 2017. He then questloned Mr. Davis about
"peak times." Mr. Davis testified that, during normal weekdays,
demand was driven by: visiting business people in the early
mornings (going from hotels to transportation terminals); broker
transportation from NE and SE Omaha to medical facillties in
late morning and mídday (with return trips in the afternoon);
transportation of school children; and bar and leisure business
in the evenings toward the end of the week. Mr. Davis also
stated that peak service tímes included special events such as
the Berkshire Hathaway annual meeting and the college world
series. Mr. Davis testified that Lincoln and omaha are
different citíes and the peak service times would not
necessariJ-y mirror each other. He testified that he would
project airport traffic to be l-ower in Lincoln than in Omaha.
Mr. Davis then said that Happy cab operated pretty close to
capacity during the Berkshire Hathaway meeting, bringing those
cabs that are hel-d in reserve into service for the extent of the
event.
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Mr. Davis then testlfíed that Happy Cab has competition in
Omaha from City Taxi, Bluffs Taxi and Casino Cab. Only City
Taxi has authority in Omaha, but Mr. Davis stated that Bluffs
Taxi and Casino Cab (out of Council- Bl-uf f s ) are doing business
in Omaha continually. He was unsure how many vehicles each of
these companies operates. He testified that Happy Cab protested
City Taxi's recent apptication for additional authority in
Omaha.

Mr. Davis admitted that ultimate operational- and rate
regulation of cab companies in Nebraska rests with the
Commission, rather than belng regulated at the city l-evel. Mr.
Shultz then showed Mr. Davís two equipment lease agreements: the
equipment lease agreement used by Happy Cab, and the
Commission's equipment lease agreement form. Mr. Davis admitted
that certain language in Happy Cab's l-ease agreement was not
present in the Commission's form, particuJ-arly paragraph 4,
which allows for the possession and control of the equipment to
resj-de ". or be entirely vested in the companyr " and
paragraph B, which states that it is not a lease of such
authority. Mr. Davis said he rdas unsure whether the Commission
had approved Happy Cab's Iease agreement, but knew that the
Commission had it on file. He further stated he was unsure as
to why Happy Cab used its own form rather than the Commission's,
but that he suspected it was because the Commission form was for
empJ-oyees and not independent contractors. Mr. Davis then
testif ied that al-I of the equípment l-eased pursuant to their
equipment lease agreement are on fil-e with the Commission.

Mr. Shultz then questioned Mr. Davis about Exhibit 71,
which is a legal opinion drafted by Happy Cab's counsel, a Mr.
Patrick Sul-livan, in reference to the independent contractor
relationship. Mr. Davis testified that he was unsure as to the
date of the opinion, though it may have been February 16,2012
(as that date appears on the top of the second page) ' and that
the opinion was in response to LB 889. In Mr. Davis's words,
the intent of LB BB9 is to deregulate the cab market in primary
and secondary cities in the state, including Lincoln and Omaha.

Mr. Davis testified that he did not work for Happy Cab
1995, when the Hemmerling decision \^¡as handed down, and
deferred to counsel questions about the structure of
contract in HemmerJinq compared to now and questions about
similarities between Happy Cab's model- and that in Hemmerling.

l_n
he

the
the
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Mr. Davis next testified that, according to Mr. Sullj,van's
opinion (with which he agrees), drivers set no hours and can
work as many as they choose, subject only to the restriction of
12 hours pelr day maximum. Mr. Davis coul-d noL guararrLee LlraL iI
Happy Cab brought 20 cabs to Líncoln, they would all be
availabl-e any given time. He did state that he could guarantee
that at least one vehicle would be on the street at any given
time. He admitted that drivers had the choice of when to work
and if they all- wanted to take Christmas Day off, then they
would be all-owed to do so. However, he stated that though he
couldn't guarantee a certain number of vehicles in service, he
would guarantee that there "will be cabs on the streets based on
the service need. "

Wlth regard to taking call-s, Mr. Davis testified that a
driver does not have to take calls and has the option to reject
a call and fog out of the system if the drj-ver does not want a
call. The drivers do not have any i-nformation about the fare at
that point. Drivers parked at "open cab stands" such as the
pick-up line at an airport, must take a fare when approached by
a customer (unless one of t.he four criteria in Rul-e 010.0281
Llirough E4 exists), because they are not on dispatch, but are in
an open cab stand. Drivers who have worked their 12 hours and
are driving home would likewise not be required to stop for a
person trying to wave them down because they are not an open cab
stand at that point

Mr. Davis then testified that there are no physical tools
required to be a driver, other than an able body and the
appropriate credentialing. Mr. Shul-tz then questioned him about
credit cards and customer charges. Mr. Davis explained that a
corporation or individual could set up a charge account whereby
fares would be charged to the account rather than to each
passenger. Examples of these accounts include persons who want
to arrange for regular transportation of an elderly parent,
corporations arranging business transportation, and
transportatíon contracts with the state. In most cases, these
accounts are set up by the company, though some independent
contractors have set up accounts on thej-r own. Some drivers set
up their own credit card processing as well, though most utilize
Happy Cab's A/R department. Mr. Davis stated that the
transactions processed through the company are set up through
its merchant account and that the drivers get paid on credit
card charges almost immediately. Mr. Davis further stated that
drivers are paid immediately when charge account customers are
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bitted, regardless of whether those charge account customers
ultimately pay.

Mr. Davis testified that drivers are sent a 1099 form at
the end of each year, that the company has no knowledge of what
the drivers ultimately fi1e, and that the company has no way to
track how much revenue any driver might generate. Mr. Davj-s
stated that drivers "Shouldn't" make personal use of a cab, but
was unsure whether the contract prevented them from doing so.
He then stated that a driver could not hire a substltute driver
to operate the vehicle because the driver does not have an
authority and only those contracted with lHappy Cabl woul-d be
allowed t.o drive by'the Commission. Mr. Davis stated that none
of the drÍvers hire others to operate their cabs during off
hours or vacation time and that he believed the contract
prohibit.ed this practice.

Mr. Davis stated that someone wanting to become a driver
would f ill out a request to contract services. Vrlithout the
document in front of him, he could not recall the speciflc items
on that form, but said it asks for "a number of identifying
information (sic) . " New drivers musl get a city permit, submit
to a drug screen (which is set up índividually to be performed
by either a doctor of the drivers choice or by a vendor
recommended by the company), paSS a crimínal- background check,
and undergo an orientation. Orientation consists of learning
the roles and responsibiÌities of both the independent
contractor and the company as the authority holder (this portion
is conducted by company staff) and a ride-along with an
experienced driver. Mr. Davis stated that all rufes and
obligations for the drivers are contained within the contract
documents.

Mr. Davis then testif 1ed that drivers pay f or their o\,vn

fuel costs and the company provides maintenance on the vehicles.
The company performs monthly inspections on each vehicle at its
maintenance f acitity f or independent contractors / while o\,vner-
operators may have their vehicl-es inspected there or inspected
somewhere else. If a driver fail-s to show up for an i-nspection,
the company tries to reschedul-e it for a more convenient tJ-me,
but does not terminate an agreement due to fail-ure to appear.
Mr. Davis said that contracts with independent contractors have
been terminated due to drj-ver negligence, failing to operate a

vehicle within the regulations of the state and/or the
Commission, putting the general public at risk, and anything
that is in breach of contract.
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Mr. Davis testified that al-l drivers are required to charge
the rates set by the commissj-on and that if a driver gets an
opportunity, for exanLple, Î<sr a fare from Omaha to Chicago, they
can take it. He testified that in those situations, the company
prefers to take a look at the vehicle before the fare, but that
is not a requirement and a driver wourd not be in breach of
contract for failing to have the vehicle inspected before taklng
such a fare.

Mr. Shultz then asked whether Happy Cab drivers had any
special skill-s that emproyees do not have. Mr. Davis responded
that independent contractors have an entrepreneurial spirit and
can cultivate business while an employee cannoti he then stated
that important skil-l- sets for drivers \^/ere interpersonal skil1s,
communication and having a sense of urgency. He was unable to
speak to whether employees have those skitl-s or not.

On redirect examination, Mr. Pollock began by asking for
more explanation of skil-l-s expected of drivers. Mr. Davis said
he would expect drivers to have thorough knowledge of geography
and the most direct routes, to be able to use GpS, have good
interpersonal and communications skills and to be "we11 versed"
in customer relations.

Mr. Davis stated that he was not a lawyer and did not know
if a document using the term "Iease" ís using it as a tegal term
or not. Further, he testified that legal counsel drafted the
independent contractor agreement and the equipment fease
agreement and that the company foll-owed legal counsel's advice
in choosing not to file the independent contractor agreement
with the commission. He certified that, to the best of his
knowledge, equipment lease agreements are fí1ed with the
commission, though he is unaware of what the commission then
does with those agreements.

Mr. Davis testified that he was aware of Capeace, a company
that filed an application for authority in omaha, and that he
believed it is an open cl-ass service. He arso testified to
famil-iarity with Safe Knights, which was approved by the
commissj-on, though he wasn't sure if they were crasslfied as cab
service or open class service.

Mr. Davis testified that he was unaware of the extent of
state regulatlon of taxi service in Towa, wisconsin, Minnesota
and Kansas or how much regulatory authority was given to the
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cities. He testified that, he believed, Exhibit I7 (letter from
Mr. SuIlivan) was draf ted in response to some "mi-sinf ormat j-on"
given by Mr. Kirby Young at the legislative hearing on LB 889.

Referring back to the availability of drj-vers and the
"Christmas Day hypotheticai-," Mr. DavÍs testified that Happy Cab
uses independent contractors in Omaha and that there had never
been an issue on Christmas Day because too many drivers took
time off. He further stated that there had never been a

situation in which all drivers took time off simultaneously and
opined that it was an impossible scenario that woul-d never
happen in Lincoln. If it did ever happen, MI. Davis stated that
he would take action to address it.

Mr. Davis then affirmed that when drj-vers hit the "reject"
button to refuse dispatch rides, they do so before receiving any
information regarding the nature of the ride and know nothing
about the particular passenger. He al-so restated that all
drivers are requj-red to comply with Commissj-on rules, including
those that limit the circumstances under which a driver may or
may not reject a ride.

Mr. Davis testified that drivers keep log sheets, which
show the date, time, vehicle, pick-up location, drop-off
Iocatj-on, and the fare for each ride. The company is then able
to get information about what revenues (being akin to fare) the
drivers are receiving through the fog sheets.

Mr. Davis testified that drivers are not required to work
in a particular zone, but are free to choose the zone in which
they want to work. Drivers have control over where they operate
their vehicles and when they do so¡ subject onl-y to the
Commission requirement that they not work more than 12 hours per
24 hour period.

Mr. Davis then testified that Happy Cab services,
maintains, inspects, and repairs the vehicles. The company al-so
ensures that vehicl-es are in compliance \,rith Commission saf ety
regulations and requires each vehicle to be registered with the
Commission and plated. The company also takes responsj-bility
for ensuring the meters are sealed and operational-. When fines
were levied for one instance where there were problems with the
sealed meters, the company/ not the drivers, paid the fines.
FinalIy, Mr. Davis reaffirmed that the company ensures the
vehicles are i-nsured.
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Mr. Pollock then moved on to the HemmerJ.jnçr case, which Mr.
Davis said \^/as "some¡,n/hat" familiar to him. Mr. Davis testif ied
that dispatch was an option for drivers, but that drj-vers are
not required to take cal-l-s and d.-r.e nc.rL required to purchase
dispatch services. Drivers are not assigned to zones and the
company does not provide a self-insurance fund. Drivers are
allowed to carry cell- phones and they are not contractually
prevented from using them while driving unl-ess that would
violate Commission regulations or state 1aw. Mr. Davis further
stated that drivers could take call-s directly from clíents
(referred to as "personals") and that these may be with
individuals or through commercial- accounts, such as with ConAgra
and Valmont. Some drivers handle their own accounts receivable,
carry their own GPS units, and maintain their own websites.
These websites are not owned, paid for, or designed by the
company. The GPS units are not owned by the company.

Mr. Davis testified that he coul-d recall only one claim
before an administrative agency made by a Happy cab driver for
unemploymënt insurance. The claim was denied because, according
to Mr. Davis, Hemmerling is no longer relevanl and the agency
determined that the driver was an independent contractor (rather
than an employee). Mr. Davis testified that there had been at
least three workers' compensation claims by drivers or their
estates: two of which had been denied, and one of which was
dismissed without prejudice. rn the one that was dismissed,
there I¡/as no settl-ement; rather Mr. Davis believes the driver/ s
attorney decided it lacked merit. Those that \¡rere denied were
based on the drivers' status as independent contractors rather
than employees. Mr. Davis stated that he was unaware of any
investigation of Happy cab's use of independent contractors by
the Department of Revenue, though maybe Mr. Mitcherl would know
somethì-ng about that. Mr. Davis did state that Mr. young had
filed a complaint with the Department of Labor, which called
Happy Cab and asked for documentatíon of the contract structure.
Mr. Davis testified that the requested information was provided
and that, to his knowledge, the Department of Labor had not
contacted them again.

The commissioners then questioned Mr. Davis on several-
matters. Mr. Davis testified that some drivers receive first
aid training, which the drivers pay for themselves, and that
this is a requirement for certain state contracts. He then
addressed the company's approach to tracking response times.
Mr. Davj-s testified that the company does not keep track of
average times (from the tíme when a customer catl dispatch to
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when the pick-up is actually made), but the dispatcher monitors
this information in real--time and adjustments are made
accordingly. There are no periodic reviews on a weekly or
monthly basis, rather the company monitors issues on a shift-by-
shift basls. Mr. Davis gave the example of a snowstorm, where
wait times may be up in a certain area or for a certain time
block; those situations are handled proactively, for example, by
puttíng out a cal-l- for more drivers to come and heJ-p. Mr. Davis
then testified that of the 220 vehicle fl-eet in Omaha, a mj-nimum
of 2I0 would meet al-l the requirements of the Commission to be
"street-ready." Mr. Davis testified that the vehicles Happy Cab
would use in Lincol-n would be drawn f rom the reserve pool and
that some of them may be compressed natural gas (CNG) vehicles.
Mr. Davis l-ater stated that he expected to contract with drivers
for the vehicles servicing Lincoln.

Commissi-oner Schram then asked Mr. Davi-s to talk about the
types of drivers working for Happy Cab, how many hours they want
to work and what situations determine the hours they work. Mr.
Davis said this woul-d be better directed toward the indívidual
drivers, but that many of them work around school or child care
schedules, while some are more focused on income, developing
business and learning trends in the community. Mr. Davis then
testif ied that one owner-operator driver \',/as contracted with
Safeway and continued to contract with Valor after it purchased
Safeway and that dri-ver is retained under the arrangement that
the driver previously had wlth Safeway.

Commissioner Landis asked Mr. Davis about his experience in
Omaha with having sufficient servj-ce in the early morning/bar
closing hours. Mr. Davis testified that they are typically
poised to meet that anticipated peak in service and that drivers
are prepared for the business trends, whether that means working
the dispatch system or going to open cab stands. Mr. Davis
further testified that, in his experience, drivers made
themselves avaitable to meet the needs of business, even in the
early morning hours. He further stated that having permanent
cab stands in entertainment areas is very important for meeting
those particular needs when people l-eave bars in groups at or
near closing time.

Commissj-oner Vap asked how many drivers might "really l-ike
hauling drunks around at two-o'clock in the morning" and would
target that market. Mr. Davis testified that in Omaha, 80
percent or more of the drivers are out around that time. He

test:-fied further that the "bar rush" in Omaha was generally
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30 or 3 a.m. (1 hours of a 12 hor-rr ciay) ,
negatively impact day service because the
on Friday and Saturday nights and day

is ple L Ly s1c-:w.

Mr. Pol-lock then continued with more direct examínation, at
which point Mr. Davis testified as to the creatj-on of the cab
stands in the Old Market area of Omaha. Mr. Davis testified
that they worked with others, such as restaurants and
development groups, in setting up cab stands in Omaha and that
he anticipated setting up similar cab stands in Lincoln where
stands and bus stops are located. Mr. Davis testified that
Lincoln would have its own dispatch operations, but that it
would work in concert with Omaha operations and cal-ls coul-d be
received in either p1ace.

Mr. Shul-tz then proceeded with re-cross . Mr. Davis
testified that he had no idea if Safe Knights is currently
operating in Omaha. He then testified that Happy Cab has a
security bond in which drivers build up a balance that can help
to repair damage to a vehj-cle caused by a driver's negligence
(drivers are ultimately responsible for damages caused by their
negligence). Mr. Davis then admitted that it was "possible, but
unlikely" that aIl 20 drivers in Lincol-n could decline to work
on the same date because it is the driver's decision whether or
not to work.

The Applicant next called Heath Macomber to the stand. Mr.
Macomber has owned and operated the Hour Lounge in downtown
Lincoln for the last year and a half; prlor to that he worked as
a bartender for 12 years, mostly 1n Lincoln. Mr. Macomber
testified that over the years numerous people have asked him
what the number for a cab is, or how to get home or back to the
hotel. He testified that he has seen a lot of frustration from
people trying to get cab service/ especially during peak bar
hours of 1 or 2 a.m., when sometimes cab companies dld not even
answer the phone.

Further, he stated that the biggest concern for bar patrons
is long wait times. He testifled that on one occasion he took a
cab home on a game day and was told there were only seven cabs
in service, and on another occasion he picked up some patrons
from out of town because they were unable to get cab service.
Mr. Macomber testified that. visibility used to be the biggest
problem with cab service in Llncoln, though this has improved
recently, but that wait times, problems getting in touch with
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cabs, past experience/ and cost were all reasons why people do
noç take cabs in Lincoln. He said that recentl-y he saw six or
seven cabs downtown on a \^/eekend night, but that he did not
think that was adequate when his bar holds 300 people and there
are 10 or 12 other bars in cfose proximity. He absoluteJ-y
bel-ieves there is need for additional cab service or an
additional option in Lincoln. He then testified that if Happy
Cab were to be granted authority, he would recommend their
service to his customers.

Mr. Macomber followed up his earl-ier comment that the
Lincoln cab service had been more visible by stating that this
had taken place within the l-ast year and that he had personally
met with the university and the cab company representative last
sunimer, when they stated an lntentíon to be more visible and do
better. He stated that he would love proactive communication
from cab companies trying to figure out how best to serve the
bar crowds downtown, both to hear their pJ-ans and to give advice
on what j-s needed. Mr. Macomber finally testified that his
primary concern was for the safety of his patrons and ensuring
that they do not drive under the influence of a1cohol.

On cross examination, Mr. Macomber testified that he has
not had any problems recently with regard to personal use of cab
service in Lincol-n. He further stated that getting customers
home safely was a joint effort, in whích bars could help by not
overserving and things like that.

When t.he Commj-ssioners asked Mr. Macomber a f ew questions,
he testified that he did not real-1y know how cab companies would
make things work in Lincoln, but that he fel-t lndependent
contractors with entrepreneurial- spirits could find a solution
and that he was particularly worried about being abl-e to provide
service to out of town peopJ-e attracted to Lincoln by the arena.
Mr. Macomber testified that he woul-d try to find peopJ-e a ride
home from his bar on days when it \^ias not busy, but that it \,vas

not possibte to do so wlth big weekend crowds, and that he does
not recommend cab service in Lincoln.

The Applicant next called Steve Hilton to the stand. Mr.
Hilton is the general manager of the Embassy Suites in downtown
Lincoln. He has been at the Embassy Suites for the last five
years and manages 220 full and part time associates as well as
25 managers on staff. Of those 25 managers, Mr. Hilton
testified t.hat five to ten have direct contact with guests
needing services or transportation and that while he is not
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involved directly with the grrests, he communicates with those
managers about transportation issues. He testified that the
consensus among his managers is that there ís limited
availal:itity of cab serv j-ce fc-rr tlieir customers. He then
relayed the story of one elderly man who comes to the hotel
after football- games to wait for a cab ride home. He said the
man waited, sometimes up to two hours, for a cab while sitting
in the hotel lobby. Because of the frequency of these occasions
and the lack of dependable cab service, Mr. HiÌton testified
that the holel- now just takes the man home when he comes to the
hotel rather than calling a cab for him.

Mr. Hilton testified that his front desk managers were
frustrated by the lack of availability of cabs for guests who
want to go out to the bars and be abl_e to get back l_ater, and
that the availability r¡/as a problem at all times-not j ust on
game days. He also testified to the lack of accurate times of
arrival, saying that sometimes there is a long deIay, but
sometimes a cab service will say it will be there in 50 minutes,
but then show up in 10 minutes-so the people who called the cab
are not yet ready to leave and the driver cannot sit and wait
for 4A minutes. Mr. Hilton said he would definitely recommend
Happy Cab to hls guests if they are granted authority. Mr.
Hilton testified to living in Chicago, Boston, Houston and
Charleston, South Carolina, the Iatter of which is simiÌar in
size to Lincoln, and that (specifically in Charleston) the cab,
service was much more effective than in Lincoln.

On cross-examination, Mr. HiIton testified that he did not
know the cab business, but that adding 20 cabs in Lincoln would
sol-ve the need. He stated that he had not spoken with other
hotel managers and that Embassy Suites operates â shuttle to and
from the airport and to a few local offices they've negotiated a
relationship with. Mr. Hil-ton then testified that tourism is
dlfferent in Lincol-n and charleston, but they are similar
because of size and tourism is still cyclical. Finally, he
testified that the Charleston airport is busier than the Lincoln
airport.

Answering questions from the Commissioners, Mr. Hilton
stated that he had not personally contacted the local cab
company to express his frustration, but that he believed his
managers had cal-led enough times to ask for service.

The Applicant next called Thomas
Massey is a long-time Lincoln resident

Massey to testify. Mr.
and the current director
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of sales and marketing for a subsidiary of Nel-Net. Mr. Massey
testified that Nel-Net has need for cab service due to executives
flying in for meetings at the corporate office. He stated that
NeINet's current practice is generally to pick people up from
the airport when they fly in to Lincoln because it is easier and
quicker to do that than 1t is for them to rent transportation or
take a cab.

On a personal level, Mr. Massey testified to frustration
with the long wait times and hiqh expense involved with taking
cabs in Lincoln. He specifically relayed one instance where he
went to a show at the Lied Center, cal-led a cab to pick him üP,
lvas tol-d it would arrive in 30 to 45 minutes, and after an hour
with no cab, he got a ríde home from a fríend. Another time,
Mr. Massey waited for a cab on a game day in October for "a
while" before giving up and walking home.

Mr. Massey testif íed that he f l-ies al-l- over the country'
but that he has never been anywhere where cab service is as
expensive-per mile or per minute-than it is in Lincoln. Mr.
Massey testified that more cabs and shorter wait times are
needed to al-leviate these problems. He then stated that he
hadn't had to wait for cabs in Omaha, where he took rides from
the Old Market, because the cabs were just availabl-e. Mr.
Massey then testified that he absolutely bel-ieved additional
cabs are needed in Lincotn, that he would use Happy Cab if they
are granted authority and that he woul-d recommend Happy Cab to
business af fil-iates coming into Lj-ncoIn for travel-.

Referring back to personal experiences related to business
travel, Mr. Massey testified that at l-east two or three times in
the last year, people flying in for business meetings at NeINet
have asked Mr. Massey or someone else from the office to come
pick them up from the airport because they did not want to wait
for a cab. Finally, Mr. Massey testified that, though business
travelers someLimes get stuck paying more than they want to PaY,
the biggest concern they have flying into Lincol-n is the lack of
availabillty of cab service.

On cross-examination, Mr. Massey testif ied that there \^/as

not a central person at NeLNet with responsibility for arranging
for cab service and that making such arrangements is not his
duty. He afso stated that there is some personal benefit to
picking up business associates at the airport. Mr. Massey
clarified that his experience with trying to get a cab from the
Lied Center had happened within the Iast quarter and admitted
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that he was unaware of how taxi rates are sel- i n Lincoln.
Fina1ly, Mr. Massey testified that it made no difference whether
one authority put 20 cabs on the street or if five authorities
put a total- of 20 cal¡s on ilre sLleeL.

Answering Commissioner Schram's question, Mr. Massey stated
that he r^/as una\ivare of any publì-c transit buses providing
service between the airport and downt.own. rn response to Mark
Breiner, M{. Massey testified that he did not know of any other
sedan services that coul-d take clients to the airport, other
than OMAL1NK, which he believes only provides service to and
from the Omaha airport.

The Applicant next called Mr. Nick Goodwin to testify. Mr.
Goodwin is a recent graduate of the University of Nebraska-
Llncoln and currently employed as a copywriter/producer at
Thought Distríct in Lincoln, where he has been working since
January 2012. Mr. Goodwin has lived in Lincoln for the last
f ive years, except f or f ive months last year when he \^/as in
Omaha. Thought District is a Lincoln-based advertising agency
founded by Eric Dinger, a Lincolnite, within the last ten years.

Mr. Goodwin testified that most of his experience with
Lincoln cab service was through the University's 475-RIDE
program, but last sunìmer he and a group of friends did call a
cab and had to wait for an hour for ít to arrive. He testified
that this long wait time is, in his opinion, the biggest problem
with taxi servj-ce in Lincol-n. He testif ied that previous
experiences with cab service in Omaha had involved wait times of
l-ess than f ive minutes, and that 1t seemed l-ike Omaha was a
little cheaper. He further testified that he no longer tried to
use cab service in Lincoln, in part because of his prior
experience and because he now lives downtown. He concluded by
stat.ing his belief that fewer people would drive after drinking
if cab service was more readily avaitabl-e.

On cross-examination, Mr. Goodwin followed up on
earl-ier testimony by providing more details surrounding
previous bad experience he had with cab service in Lincoln.
testified that the group had been drinklng and it
approximately 2:30 a.m. when they call_ed a cab.

his
the

He
WAS

The applicants next caÌled Ms. Amy Kloefkorn to testify.
Ms. Kl-oefkorn has been a Lincoln resident for eight years and is
the director of recruiting for the Lincoln office of
Northwestern Mutual-. Ms. Kloefkorn testified that her
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experience with cab service in Lincoln has been for personal,
rather than business, reasons. She has not used cêb servíce
here for the l-ast 9 to 12 months, but said she had used it "a
LoL" over the l-ast eight years. She testified to prior
experiences when it had taken cabs anywhere from one to two
hours to arrive, including one occasion upon which it took an
hour and a half and two cal-ls to the cab company to get a ride.
She testified that on game days and holidays cabs are
essentiatly impossible to find downtown and .that she had also
experienced long wait times on other (non-game day or holiday)
weekends. Ms. Kloefkorn then testified that she had never
waited more than 20 minutes for a cab in Omaha. She stated that
competition to drive down prices and increased avail-ability of
cab servlce would serve to alleviate some of the probJ-ems with
cab service in Linco]n. She al-so testified that additional cab
service is necessary in Lincoln to accommodate the increased
traffic that wil-t occur incident to the West Haymarket pro;ect
being completed. Final1y, Ms. Kl-oefkorn testified that people
in Lincoln do not use cab servj-ce because they perceive it
negatively, but that she woul-d use Happy Cab if they are granted
authority.

On cross-examination, Ms. Kloefkorn testified that her
experiences with cab service had been in trying to get a ride
home from downtown after having too many drinks to safely drive
home. The instance wherein it took an hour and a hal-f to get a

ride was not a game day. Ms. Kloefkorn testified that she did
not know how many cab companies were needed in Lincoln or
whether one company operating 20 cabs was better than five
companies operating four cabs each, but that she thought more
compani-es would help to foster compet.ition.

The Applicant then call-ed Mr. Mark Mitchell to testify.
Mr. Mitchell is the president of Happy Cab Company and has been
since May of 2000. Mr. Mitchell testified first about para-
transit and handicapped transportation servj-ces. He stated that
there are numerous carriers providing those services in the
Omaha market, incJ-uding a subsidized public transit. authority
program. He stated that, due to the low rates, rnost people
would choose the pubJ-ic transport authority option, and that
there is so much competition in Omaha that at least one carrier
recently filed bankruptcy due to the low rates. Mr. Mitchell-
explained that Happy Cab does not currently have authority to
transport people in wheelchair-accessible vans and that those
vehicl-es are usually larger commercial vehicl-es. He testif ied
that. Happy Cab is not seeking to change its vehicl-e restrictions
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in this applícatlon, but to provide the same servj ce they
currently provide in Omaha to Lancaster County. Mr. Mitchell
confj-rmed Mr. Davis's testimony that Happy Cab made a five-year
agreement with Transport Plus to resL¡icL Llie use of wheelchair
vans, but agaln stated that Happy Cab had not applied for that
authority. Further, he stated that if the Commission thought rt
prudent and proper that Happy Cab have wheelchai-r-accessible
vans, the company woul-d be willing to consider it, subject to
further negotiations wlth Transport Pl-us.

Mr. Mltchell then testified that the Nebraska Department of
Revenue had conducted a routine examination of Happy Cab 1n JuIy
of 2010. He said the Department reviewed all of Happy Cab, s
business pract.ices and did not raise any concerns about the
independent contractor model. He then testified that Happy Cab
had never been investigat.ed by the Internal Revenue Service for
its use of independent contractors as drj-vers

Mr. Mitchel-1 testif ied that Happy Cab woul-d not l_imit íts
service to Hus ker game days, but that its drivers r^/ere
ínterested in coming to Lincoln-even from Omaha-to work on game
cìays, despite the added costs and drive time to get ro Lincoln.

Mr. Mitchell- then explained that a driver contracts with
one specific authority and remains under contract with that
authority for as J-ong as they choose to contract with Happy Cab.

Mr. Mitchell- testlfied that Happy Cab had no immediate
plans to market itsel-f in the Lincoln communi-ty and that it
would wait to do so until they had estabtished a foundat.ion in
Lincoln. He said that it sometimes took some work to help the
independent contractors become successfuf and to build a solid
team, and that Happy Cab would put in place two full-time
personnel in Lincoln, âs well- as he, his wife, and Mr. Davis, to
figure out the weekend t.raffic patterns in order to find ways to
meet the demand.

Mr. Mitchel-l then test.ified that he attends two trade shows
each year, where he is able to gain knowledge and expertise from
others in the business from around the country. He also reads
industry reports. Mr. Mitchell said that roughly B0 percent of
cab companJ-es nationwide use the independent contractor modeI,
including in the nearby cities of Des Moines, Kansas City, and
Denver. He stated there are several reasons for the use of this
model-, including a reduction in theft by drivers and the ability
to pay drivers on a daily basis rather than bi-weekly as an
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employee might be paì-d. However, Mr. Mitchell testified that
the independent contractor model- was not necessarily l-ess costly
to the company and that he personalJ-y would probably make more
money by hiring employees. He also st.ated that the vast
majority of his drivers fike the independent contractor model
and do not want to be employees.

Mr. MitcheIl then testified that the business model is
working weI1, that Happy Cab's rates are competitive with the
rest of the United States and that Happy Cab has very few
complaints lodged against j-t. Mr. Mitchel-l admitted that fares
could be higher sometimes in Omaha than in larger cities, but
credits this difference to the greater mileages travel-ed.
Because Omaha is spread out, he said, the average cab trip is
Ionger j-n Omaha than it would be in Las Vegas or Washington,
D. C.

On cross-examination, MI. Mitchell said he did not know if
Lincol-n had a subsidized para-transit company simil-ar to t.hat in
Omaha. He cl-arified that the agreement reached with Transport
Plus that prevents Happy Cab from providing para-transit service
in Lincoln was made in exchange for Transport Pl-us withdrawing
its protest to Happy Cab's application for authority. Mr.
Mitchel-l- agreed to provide the written agreement as a l-ate-f1l-ed
exhibit.

Mr. Mitchell testified that he does not believe Happy Cab

has the authority to transport with handicapped-accessible,
wheelchalr-equipped vans, due to the Commission regulations for
taxicabs, which mention sedans . Mr. Mitchel-l- testif ied that
they also use minivans, but states they are not commercial
vehic]es suitabl-e for commercial wheelchair lifts. Mr. Mitchell
stated that though Happy Cab operates minivans and sedans as
taxis, it has chosen not to enter the market for handicap
transport.

Mr. Mitchel-I then tal-ked about the arrangements made with
owner-operators. He testified that each new agreement is filed
with the Commission and then renewed on a yearly basis. The
renewals are not fíted with the Commission, âs the Commission
has not requested them and Happy Cab has not provided them.

Commissioner Schram then questioned Mr. Mitchell about how
the company would ensure an adequate number of drivers remained
in the Omaha market on Husker game days when a number of drivers
woul-d want to come to Lincoln. Mr. Mitchell- explained that the
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company keeps up with speci.al events and asks drivers to
communicate their intent to provide service at those events. He
further testified that if there were too many people on the l-ist
coming to Lirrcolrr, Llrey would share that conce rn with the
drivers and go from there. He saíd they will be working on
exploring and dealing with this situation and the drivers would
be doing the same.

Upon redirect examination by Mr. Pollock, Mr. Mitchell
testified that when he receives a plate after filing a lease
agreement with the Commission, that he understands that as the
commission's approval of the agreement. Mr. Poll-ock then
entered the Transport Pl-us settlement agreement into evidence.
Mr. Mitchel-1 testified that this agreement led Transport Plus to
withdraw their protest to this application. ln addition to the
restriction with regard to wheelchair passengers, Mr. Mitchell
testified to two other restrictions in the agreement:
transportation of railroad crevüs and star Tran passengers. Mr.
Mitchel-1 testified that the company does not have authority to
transport railroad cre\^/s, but they agreed to the restriction in
the settlement agreement as weIl. Mr. Mitchell testified that
the restriction regarding star Tran passengers was to prevent
Happy Cab from entering into a contract with Star Tran to carry
its passengers-not to províde a bl-anket restriction against
carrying anyone eligible to be a Star Tran passenger. Mr.
Mitchell testified that he belíeved the lease agreement was in
reference to contracting with Star Tran at a discounted rate,
but that Mr. Davis drafted it and woul-d be better able to
explain. Mr. Mitchell then stated that, should the Commission
or star Tran say that the language in the agreement (with
Transport Plus) needed to be reworked to correctÌy address the
situation, the company would be willing to do that.

On re-cross, Mr. Mitchel_l testified that Happy Cab had
chosen not to enter the para-transit market and that his
understanding is that they are not authorized to enter that
market with a taxicab authority, but would instead need an open
class authority. Further, he reiterated that the company's
minivans were not properly equipped to move people in
wheelchairs and that they coul-d not purchase properry equipped
vehicl-es and provide that service without an open class
authority. Mr. Mitchell- did point out that they provide
transportation to people with other types of disabilities that
are abl-e to get ínto the vehicle. Mr. Mitchel-l- restated that
his understanding \^/as that Happy cab does not have authority to
transport railroad crews and added that the company had not
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transported railroad crews in the t.ime in which he has been
invol-ved there . A1so, Mr. Mitchel-l- testif ied that, though a

restriction was placed on transporting rail-road crews in the
settlement agreement wlth Transport Pl-us, Happy Cab did not ask
for that authorit.y in its originaJ- application.

With regard to the language of the settlement agreement
limiting Happy Cab from providinÇ "transportation of passengers
requiring vehicles that are speclally equipped to accommodate
wheelchairs" for five years, Mr. Mitchell testified that his
understanding was that Happy Cab would be unable to transport
passengers in wheel-chairs for five years. He further stated
that Happy Cab does not have the authority to transport people
in wheelchairs and would stitl need to get that authority from
the Commission in five years if it chose to enter that market.

The Applicant called Ms. Jenny Martin to testify. Ms.
Martin grew up in Lincoln, but moved avüay after high school
until- about five years ago. She has an MBA in Finance and came
back to Nebraska as an executive with National Research
Corporation in downtown Lincoln. In that role, MS. Martin was
responsible for recruiting new talent to the company.
Currently, Ms. Martin is one of the leaders for Nebraska Global,
a Nebraska-based software venture capital firm that invests in
Nebraska entrepreneurs.

Ms. Martin testified that she has traveled frequently over
the last five years and has had occasion to use cab service in
Lincoln. She relayed one specific instance where she flew in to
the Lincoln airport late at night expecting to be abl-e to take a

cab home; when there were no cabs at the alrport, she cal-l-ed for
one and had to wait an hour for a ride. On her next business
trip, Ms. Martin said that she cal-l-ed the cab company bef ore she
left. Chicago and tried to line one up to be at the airport, but
Servant Cab said they could not do that. Ms. Martin testified
to other instances where her company suffered embarrassment when
planning itlneraries for tal-ent recruited to Lincoln because she
had to insist that someone pick peopJ-e up at the airport and
admit that cab service was unrel-iabl-e. She claimed that she
wanted Lincoln to make a good impression on visiting recruits
and that the gap in that process \^ras the l-ack of cab servíce
from the airport.

Due to these instances, Ms. Martin testified that she no
longer took cabs unl-ess she was in a "tremendous bind and had a

long time to wait, " but she did relay another story about her
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husband's experience with a cab in Lincoln. Ms. Martin said
that her husband got a cab from the airport to their home, but
instead of turning from Highway 11 onto Van Dorn, the driver
weut all tlre wdy Lo CreLe because he was unfamiliar with the
highway. Her husband paid an $80 cab fare that was lat.er
refunded by the company, but was distressed at. "the very poor
service at a very exorbitant rate. "

Finally, Ms. Martin testified that when she did take a cab
home from the airport, she was very surprised at the price of
the fare and said that the experience was so different than cab
servj-ce in other cities that she at first believed she was being
defrauded. Ms. Martin further stated that if Happy Cab charged
60 percent of what Servant Cab charges, she would not
necessarily be confused, but would expect more value from the
higher priced service. she compared this to getting a haircut,
saying she did not mind paying a sal-on a littl_e extra f or a
haircut if the servj-ce exceeds that of another sa1on, but if the
service is the same she wants the less expensive option.

Ms. Martin restated that she had waited an hour at the
airport for a cab in the first instance she mentioned and that
thís was the wait time the cab company told her to expect. she
also clarified her meaning as to the "cab gap." Ms. Martin
testified that when bringing recruits into Lincol-n, she did not
want to project her experience with cab companies on to the
recruits because she wanted them to want to l-ive in Lincol-n.
she stated that no one wants to píck people up at the airport;
that instead we want people to be able to jump in a cab and have
the freedom to move around the city. Because this was not
possible (the "gap") , Ms. Martin and the associates at the
National Research corporation had to compensate by provlding
transportation to recruits.

On cross examination, Ms. Martin testified that her
personal experience at the airport \^ras four and a hal-f years ago
and the second time was three to four months after that; her
husband's trlp to Crete was about three years ago. In the
intervening time, Ms. Martin t.estified that she has had reason
to use cab service, but has made other arrangements because of
her previous experiences.

Ms. Martin testified that, in her professj-onal capacity,
she had occasion to look at various business models, including
those where people h/ere treated as employees in one model and
independent contractors in another. However, she testified that
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she did not have any expertise or familiarity with taxicab
models. Mr. ShuItz asked whether "an entity lthatl doesn't
purchase workers' comp, paV state or federal unemployment or pay
Social Security should be able to operate at a fower cost
than a competitor who does. " Ms. Martin replied that her only
viewpoint on that matter. was that she had worked as an
independent contractor in the past and stayed competitive with
whatever the market could bear. Lastly, Ms. Martin testified
that the passenger vofume through alrports in New York, Atlanta,
and DC is likely higher than that in the Lincoln airport.

On redirect, Ms. Martin testified that if she owned a

business and was advised by legal counsel that either an
employee or independent contractor model- was lega1 and proper,
but that she would make a higher margin with the independent
contractor model, she would use the model with the higher margín
provided that the service was as good or better. She further
stated that her opinion \,vas from an end-user perspective and as
a person who helps entrepreneurs make money.

The Applicant next called Dr. Michael Patestas to testify.
Dr. Patestas has been a chiropractor in Lincol-n f or al-most six
years and has had numerous experiences with Servant Cab. Dr.
Patestas testified that some of his patients arrive by taxicab
and he has to call a cab to pick them up, with the normaf wait
tlme being about an hour. He al-so stated that many of his
patients are injured or have back pain and cannot fit into a

Toyota Prius; also he stated that overweight patients have
trouble f ltting into a smal-l-er car. Many patients complain
about the rates as wel-l- . Dr. Patestas also stated that his
customers were very frustrated when they had to wait an hour for
a cab to get there, have the appointment, then wait another hour
for a ride home. He testified that this caused probJ-ems with
customer satisfaction because when customers arrive to an
appointment unhappy, they tend to leave unhappy.

With regard to personal- experiences, Dr. Patestas testified
that, about a year ago, his car broke down and he had to take a

cab to the bowling al1ey from work. The taxi on that occasion
took an hour to arri-ve and Dr. Patestas testified that it
smelled Iike smoke.

Dr. Patestas testified that his patients' probJ-ems are
ongoing/ especially in the mornings and afternoons during the
school- year, when wait times are cl-oser to an hour and a half .

He stated that he had lived in larger cities and used a lot of
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cabs in the past and that they r,vere easier to 9et, either
because they were hail-ed on the street or arrived in about
twenty minutes. He thought that if more cabs were available the
problems would lce alleviated and that he would def ini Iety g i ve
Happy Cab a try to see if it was better. He testified that he
believed that both the prices and the wait times would be lower
with more competition.

Dr. Patestas said that some customers prescheduled pick ups
by calling for a cab when they arrive at his office, but that he
does not know a ratio for how often that happens.

On cross exami-nation, Dr. Patestas admitted that he
sometimes runs late in his appointments but never an hour behind
schedule. He then stated that he did not contact the cab
company to complain after his experience getting to the bowling
alley because he thought one hour wait times \^/ere the normal in
Lincoln.

Dr. Patestas then testified that he treats
that are on disability or Medicaid and that they
dIrdlìgelttelILS LOI t]ctl) Se-r.VlCe, tnoUgn LVleOlCAl-O payS
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He restated that it \^/as easier to _get cabs in larger cities
and that he thinks having more cabs available would be of
assistance 1n Lincoln. He did not have aR opinion as to how
many cabs would be needed.

Hardy Hol-m appeared as a witness in the public comment
section of the hearing (he came early because he was unavailable
for the portion of the proceeding set aside for public comment) .

Mr. Holm o\,vns Hol-m Bnterpríses, a Lincol-n-based busíness . He
stated that he used cab service in his business and \^/as often
frustrated and sometimes missed deliveries when the cab told him
it would arrive in 15 to 45 minutes and ended up taking an hour
and a half. Due to the bus system changing j_ts routes, Mr. Holm
does not have to use cabs as often as he once did, but thinks
the service has gotten better in the last year or so. Mr. Holm
stated that capitalism does not work very well without
competition and that al-l parties would receive better service if
there was competition in LincoIn.

Mr. Holm al-so testified to difficul-ties in getting cabs
personal reasons, such as getting rides home from concerts
other events. He talked about one specific instance where
and his wife waited with a young lady outside of Pershing
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over an hour for a cab because they did not want her to have to
be alone.

Finally, Mr. HoIm talked about his experiences with cab
service in Omaha. He stated that when the cab drivers tell him
they will be there in 10 minutes they show up on time, that it
was ni-ce to be able to get the cel-l phone numbers of individual
drivers and that he wished he could contact drivers directly in
Lincoln. He al-so noted that the cab rates in Omaha were lower
and the service was more dependable.

The Applicant then called Mr. Bradley Loos to testify. Mr.
Loos was born in Lincoln and has l-ived in or around Lincol-n for
most of his l-ife. He was in the Navy from 1913 to L971, during
which time he was blinded. Mr. Loos testified that he \,vas not
for or against any particul-ar cab company, but wanted to get the
best service possible. He thinks the best way to accomplish that
is through competition. Mr. Loos said he has been using cab
servíce in Lincoln for 35 years and that sometimes service is
good and sometj-mes it is J-ousy, but competition is always a good
thing.

Mr. Loos testified that he and his wife, who is also blind,
have used public transportation in other towns, including cabs,
and that the service was improved immeasurably by being able to
contact drivers personalJ-y. He reJ-ayed one instance where he
waited for two hours for a cab and asked the cab driver if it
had been a busy day when he finally arrived, only to have the
driver inform him that he had been sitting empty for two hours
and had just gotten the ca1l. He talked about another instance
where he caIled a cab and waited for 30 to 45 minutes before
calling again and being informed the cab was on its \^/ay; after
another hour, he said, he call-ed back and the company said the
cab was stiIl on its way. Mr. Loos thought these types of
communication problems could be eliminated if customers were
able to direct.ly contact drivers rather than going through
dispatch.

Mr. Loos testified that if Happy Cab came to Líncol-n, they
would develop a reputation as either a company that usually
gives good service, sometimes gives good servíce t or rarely
gives good service, and that he would cal-l whichever company is
dependable and charges reasonable rates. He then testified that
it concerned him that sometimes the service was good and
sometimes it was bad (with Lincoln cab service), and that, much
Iike choosing a restaurant or going to a store, people Iike to
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have choi-ces. He testified that he and his wife take a bus to
most places they go and walk to their destination from wherever
the cl-osest bus stop is located.

Mr. Loos said that when walting for a cab, sometimes he has
the convenience of having a h¡arm place or the weather is níce,
but other times the weather is miserable and there is no choice
but to wait outside; the longer it takes, the more uncomfortabl-e
it is to wait, and so it woul-d be good to be abl-e to get a cab
promptly. He testified that it is hard to get a cab ín the
mornings and evenings during the school year, when there is a
home football- game, and when the weather is bad, but that every
no\^/ and then a cab would still show up in f ive minutes. He said
that competition is a good thing because it inspires people to
give the best service possible.

Further, Mr. Loos testified that he would l-ove to be able
to cal-I drivers personally. He added that having a dispatcher
is still good for when a person doesn't have the number of a
driver, but that havlng the ability to call both would be best.
He testified to being abl-e to get personal phone numbers from
cal-r dr ivers in Baltirnore, Washington D . C . and other places , but
that he gave up asking drivers for cel-l phone numbers years ago
in Lincoln because it had never been an option and he was tired
of being told "no. " Mr. Loos also said that rates r¡/ere higher
in Lincoln than in many places he had traveled and that the last
rate increase seemed to be unusually hiqh.

Mr. Loos then testified that he is a representative of the
National- Federation of the BIind, Líncoln chapter. In that
capacity, Mr. Loos said that he appreciated Happy Cab's
commitment to communicate with t.he Federation on a regular
basis, âs he thinks it is always good to be in touch with people
with which you do business. He testified that he would wait and
see whether Happy Cab kept that commitment when they got to
Lincoln. Mr. Loos said that nov'/ and then Servant Cab would send
somebody to a Federatlon meeting, but that 1t was a surprise
when Servant Cab increased its rates about a year ago. Finally,
he stated that it would be good for Happy Cab to notify the
Federation of any rate increases.

Mr. Loos did not speak to any more specific issues with
Servant Cab's servj-ce, but said that when you do business with
people over a long period of tíme there are good instances and
bad instances: sometimes you may wait for two to four hours and
people are rude, other times a cab arrives immediately and
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people are friendly. He thinks this is the same with any
company/ but he would give Happy Cab a try if they get authorit.y
because it is nice to have choi-ces. He concl-uded by testifying
that there is a need for additional cab service to give
consumers choices.

On cross examination, MI. Loos stated that he arrived at
the hearing after taking a bus to the State Office Building and
walking the rest of the wâY, and that he uses the bus quite
often and whenever possible because a bus is cheaper than a cab.
He talked a fittl-e about the limitations of bus service: they do
not run at night, oû Sundays, or on holidays, and on Saturdays
it takes twice as long to get somewhere. Mr. Loos then
testified t.hat the frequency of his use of cab service varies;
sometimes he uses them often and sometimes he goes quite a while
without using one. Mr. Loos concl-uded by stating that if
Servant Cab drivers can give out their phone numbers that would
be beneficial

In response to Commissioners' questions, Mr. Loos testified
that it had been a white since he took a cab to get downtown
from his home, but that he thought the l-ast time he did so it
cost around $20. He was unabl-e to estimate how much he and his
wife spend per month on cab service, because their usage varies
so much from month to month.

The Applicant next cal-l-ed Mr. Josh Thompson to testif y.
Mr. Thompson is originally from San Dimas, California, but is
currently working for the Association of Students of the
University of Nebraska (ASUN) where he is in charge of recording
usage statistics for ASUN's 47S-RIDE program. 475-RIDB 1s a

program whereby students may get cab service at no charge (to
the student) as a last resort due to intoxication or emergency.
Mr. Thompson testified that he records the data and identifies
those students who abuse the program by using three or more
times in a month.

Mr. Thompson then testified specifically regarding Exhibit
No. J, which contains data generated by Mr. Thompson as part of
his lob. Mr. Thompson testified that he provided the document
at Mr. Pol-l-ock's request, that it was a public records request,
and that Mr. Thompson was present at the hearing on a subpoena.
Mr. Thompson identified the total cost for January 20I\ as
ç2,I52.60, per Exhibit J, but testified that this is not
actually a suûìmary f or January 20It data. He test.if ied that
Exhibit 7 contains both monthJ-y summaries and daiJ-y reports and
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that- he r:equ1-ar1y combines these into documents and maintains
those documents as part of his regular job duties with ASUN.
Mr. Thompson stated that this is his third semester in this job.

Regarding the summary from February 20LI, Mr. Thompson
testified that the total cost in the document. is $8,366.L0 and
that ASUN gets '7.seo off as a discount. Mr. Thompson testified
that the documents show the number of days in the month, number
of hours per day and cost of the program per day, per hour, and
per ride. He stated that the cab service is open from 7 p.m. to
7 a.m. daily. The document also shows the average wait time,
which for February 201,L was 27 minutes , I0 seconds. Mr.
Thompson also testified that the document lists the average
distance of the rides, the total- number of riders, total number
of rides, and the average number of riders per ride. rt also
lists the number of voids, which occur when the student is not
there when the cab arrives, and cancels, where the student calls
the cab back to cancel the rlde. The document then shows the
voids per day and cancel-s per day.

Mr. Thompson testified that one column labeled .,week vs.
rn/eek" \^/as cutof f and represented the week vs. weekend total
rides. He testified that there were 81 rides during the week
and 426 during the weekend, amounting to a total cost of
çr,261 . 65 for weekday rides and $7, 1 04 .45 for weekend rides .

Mr. Thompson then testified that the average waiting time per
day during the week was 25.96 minutes and the average wait time
during the weekend was 21.33 mj-nutes. Further, Mr. Thompson
testified that the categori-es of information on the February
20Lt sunìmary are the same categories on every suTnmary.

Mr. Thompson testified that the ful-] months during the
school- year (those months not shortened by sunlmer, finals, or
vacation) are September, October, February, and April. Mr.
Thompson then explained the information contained in the columns
on the next page. He testified to the following: ',date,, means
date of the ride; "time received" means when the student calls
for the cab; "address" means the address where the student would
like to be picked up; "number of riders" is the number of
students in the cab; "dispatch" means the time the students are
actually picked up; "destination" means where the cab is going;
"Cab number" is the number on the cab; "time picked up,, means
the time the students are dropped off at their final
destination,' "distance" is the distance of the trip; '.total
cost" is the non-discounted cost of the trip; "minutes,, is the
total time elapsed between a student maklng the cafl- and gettinq
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dropped off. With regard to the few apparent misnomers, Mr.
Thompson testified that ASUN may have kept records differently
at one time, but that this h¡as how he had been taught and he had
never changed any column headings.

In sllmmary, Mr. Thompson testified that the informatlon he
inputs into the system is provJ-ded by Servant Cab on paper slips
and that the numbers from February are representative of most
months, though the fal1 is different during football- season.
Even though the numbers are not exactly the same, the
information contained in each monthly summary is the same. In
October 20LI, which is another full- month, Mr. Thompson
testified that the total cost was ç9,270 and the average wait
time was 39.88 minutes. The averaqe wait time during the week
was 14.88 minutes and during the weekend was 2'7.52 minutes. Mr.
Thompson confirmed that these numbers are accurate refl-ections
of the dat.a he inputted based on Servant Cab data.

On cross examination, Mr. Thompson testified that there are
no charges for voj-ds, that the cab company absorbs those costs.
He admitted that weather could have an impact on average wait
times, and that footbatl- game days have higher demand for cab
service and longer delays. Finally, he testified that he had no
knowledge of any complaint by ASUN to Servant Cab about its
service, that making such complaints is not his job, and that he
did not know whose job it was to do that.

Scott Hatfield is a Lincoln native and graduated from UNL.
For the past five years he has owned and managed Duffy's Tavern
at 14th and 'O' streets in downtown Lincoln. He works there
pretty much every night. Mr. Hatfield al-so serves as an advisor
to the Lincoln City Council Internal- Lj-quor Committee (*fLC"), a
position he was appointed to by the Mayor.

Mr. Hatfiel-d identified the concerns the ILC has discussed
about Servant Cab, including "l-ack of availability' l-ack of
professionalism, Iack of response time, voü know, the response
time is horrible and then ridiculously high rates. " He

criticized the company for its lack of responsiveness to these
concerns.

Mr. Hatfietd testified that he thought poor wait times
would improve when bars were allowed t.o remaj-n open until- 2:00
a.m. He said crowds began dispersing over a longer period of
time, leaving less of a rush when the bar closed.
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Unf o::tunatel y, wait times did not improve : " It hasn' t made a
difference. We have people who are literally stuck downtown."

He described patrons' response to the unavail-ability of
cabs äs "dumbfoundedr " "panicked" for fear of having to risk
drivinq, and "shocked" at the level of service available.

Mr. Hatfiel-d discussed his personal experiences, as well as
those of other bar owners, with Servant Cab. He said that he
and other bar o\^/ners drive patrons home on a regular basis
because they cannot get cab rides. They also make other
arrangements for the patrons to get home safely. He said that
over the past two years, he has himself given patrons rides home
about 25 times because they coul-d not fínd a cab.

He related one instance three weeks ago when a group from
Chicago vüas at his bar. The group asked for a cab, and Duffy's
cal-led only to be told that it would be over an hour before one
woul-d arrive. The group expressed concern, given a morning
meeting they had. Mr. Hatfield suggested they go wait by the
bus stop on 14th Street, which cabs sometimes use like a cab
stand. The bar cl-osed at 2:00 a.m. At 3:1-5 a.m., Mr. Hatfield
said there was a knock on the door; it was the group from
Chicago. They had not found a cab. He called Servant Cab again
and was told that it woul-d be over 45 minutes before a cab would
arrive. Mr. Hatfield drove the group to where they were
staying.

Mr. Hatfield also commented on Servant Cab's refusal to use
taxicab spots immediately in front of his bar on 'O' Street. He
said he has been asking Servant Cab to use those spots for four
years, and only recently have they started parking in them, but
stirl not commonly. For some time, the cíty was towing vehicles
parked in those spots to make room for cabs, but Servant Cab
still did not use them.

Mr. Hatfield testified that "the cab rates ín LincoÌn are
ridiculously high. " He said he did not believe people would be
confused if the Commission all-owed Happy Cab to charge
different, lower rates.

Mr. Hatfield also testified that Happy Cab's commitment
keep in regular contact with groups tike the ILC woul_d
helpful. He said communications wíth Servant Cab have been
concern to hlm as a business owner and member of the ILC.

Protestant Golden Pl-ains' Witness

to
be

a

i'i]l.p¡lnre¿ u¡ln soy ¡nr on recycteo paperþ



SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

APPLTCATTON NO. B-LI21"/ SUPPLEMBNT 6 PAGE 33

Marlon Dooley is the owner and operator of Golden Pl-ains
Services, LLC and High Plains Cab, both based out of McCook. He

testified that he wanted to oppose the origination of taxicab
trips by Happy Cab that originate west of the north-south l-ine
at Kearney in order to give his companies an opportunity to take
what limited runs there may be in the western area of the state.
He is not opposed to Happy Cab originating runs from the Omaha
or Lincol-n area.

Protestant Servant Cab's Wi-tnesses

The Protestant, Servant Cab, opened its case with the
testimony of Mr. Kirby Young. Mr. Young has been the managing
member of Servant Cab Company for approximately ten years. Mr.
Young testified that the other member of Servant Cab is his
brother, Vance. Mr. Young submitted prefiled testimony in this
proceeding (Bxhibit 28) and began his testimony by summarj-zíng
that prefiled testimony.

Mr. Young testified that Servant Cab has spent hundreds of
thousands of dol-l-ars expanding its cab fleet in Lincol-n and that
it operates five wheelchair-accessible vans, with others
currently in repair. He testified that hls understanding ís
that none of the Happy Cab companies offer wheelchair-accessibl-e
vehicles and that Servant Cab is the carrier of l-ast resort in
Lincofn, operating 24 hours a duy, 7 days a week.

Mr. Young stated that t.here are times when demand for cab
service rises, such as on Husker football- game days, ât bar
closing time, and during incl-ement weather, and that during
these times the availability of additional cabs would be
beneficíal to the public. He testified that Servant Cab is not,
and has never been, opposed to competition, but that he belíeves
the competition must be fair. It is because of perceived
unfairness that Servant Cab is appearing as a protestant in this
case.

Mr. Young testified to the differences between employees
and independent contractors, particularly reJ-ating to the
attendant costs of each model. He pointed out areas such as
Medj-care, Social Security, federal and state unemployment
benefits, vacatj-on pay, workers' compensation insurance, vehicl-e
maintenance and repair, and fuel- costs where employers expend
substantial amounts of money and business that independent
contractors do not. With these factors in mind, Mr. Young
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Mr. Young then went into the risks associated with the
independent contractor model and why Servant Cab has not adopted
it. Mr. Young testified that there could be "catastrophic
financial implications" in the form of back Laxes and related
expenses should a court decide that the independent contractors
are, in fact, employees. Mr. Young stated that this is not a
rísk Servant Cab is wilJ-ing to take absent further clarification
from the proper regulatory agencies (i.e., the Internal- Revenue
Service, the Nebraska Department of Revenue, and the
Unemployment and Vrlorkers' Compensation Divisions of the Nebraska
Department of Labor) .

Mr. Young stated that the Commlssion must address several
policy issues in this proceed'i ng-namely, which business models
it wil-l allow cab services to use and whether, if both models
are allowed, the Commission will aIl-ow two separate rates.
Another policy issue, according to Mr. Young, is the number of
cotnpetit-ors needed in Lincoln to provide service (noting the
five applicants here and two others pending) . Mr. young
finished his sunìmary by emphasizinq that servant cab is not
opposed to increased competition in a competitively neutral
market, but that the competition must be fair.

In response to questions from the Commission, Mr. young
testified that the Commission had never approved the ì-ndependent
contractor model, though it had approved Happy Cab as a carrier.
He further acknowledged that the Commission is not the
appropriate body for determining whether the business modet is
acceptable, but that it was necessary to note the differences in
order to understand why the rates are different and why Servant
Cab chooses to operate as it does. Mr. Young testifíed that
these concerns, âs well as the Supreme Court decision in
Hemmerling throw the independent contractor model into quest.ion
and relate to fitness.

Mr. Young testified that he believed that Happy Cab had
been operating outside the l-aw for years. He said that Servant
Cab had submitted a challenge to the independent contractor
business model to the Nebraska Department of Labor and had been
informed that the matter is being considered; however, he was
not sure where that process stands currently.
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Mr. young then identified Exhibit 24 as containing the same

information as Exhibits 13 and L4, but with added notations in
the margins recording the annuaf airport traffic at each of the
cities on the lists. Mr. Young testified that the respective
volumes of airport traffic painted a different picture than
Iisting only the cities' populations, and showed that there was
much more demand for cab service from airports in the other
cities on the l-ists. Further, he testified that the populations
listed are misleading because they only account for population
within the city limits and not the metropolitan area-he pointed
specifically to St. Paul, Minnesota, which is Iisted at a

population of 285,000 even though it is a part of a metro area
with over two mill-ion. He testif ied to simil-ar
misrepresentations in Orlando, Baton Rouge, Cincinnati, and
Omaha. Mr. Young then testified that he had performed some

research into the business models used in these cities and found
that "every single one of them" uses the independent contractor
model, and that in many of the Iarger metropolitan areas the
cities regulate taxicab service.

In response to Commissioner Landis's question of why, if B0

percent of the market uses independent contractors, Servant Cab
did not do so, Mr. Young replied that they had looked into it,
but decided that the demand in Lincol-n did not justify 1t and
the risks that it is i11ega1 are too hiqh. Mr. Young then
referred to Exhibit s 25 and 26 which showed evidence of low
wages and long hours among independent contractor cab drivers in
Austin, Texas (Ç2.15lhour) and Portl-and, Oregon (ç6.22/hour) .

He said the studies go on to also show drivers living in their
cars, ûo sick leave¡ ño vacation PaY, no retirement benefits, ûo
healthcare, no workers' compensation, and hiqh unemployment.

Next, MI. Young testified about Exhibit 21, an article from
the Boston Globe dated March 6, 2012 about a pair of cab drivers
who had filed suit against the City of Boston and the private
taxi fleet claiming that they have been miscl-assifled as
independent contractors instead of employees.

Mr. Young next addressed earlier testimony from a witness
wanting to request a certain type of vehicl-e. He testified that
Servant Cab honors customer requests for a certain type of
vehicle or a certain driver, but that they do not pre-arrange
trips. Mr. Young explained that Servant Cab is an "on-demand"
carrier, which means that when a person gets in the cab, it is
theirs for as J-ong as they are willing to pay. Because of this,
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Youn<J, Servant Cab cannot schedule vehicl_es for
require the current passengers to get out.

according to
future rides
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Mr. Yourrg rrext testif ied to servant cab/ s practice of
providing transportation of wheelchair-bound passengers. Mr.
Young stated that it \^/as his understanding that Happy cab does
not operate wheel-chair-accessibl-e vehícles, and that Servant Cab
chose to do so to serve those members of the community who would
otherwise be unable to get taxi rides. Mr. Young testj-fied that
servant cab's permit does not requi-re the company to provide
wheelchair-accessible vehicles, but that Servant cab is only
allowed to refuse rides to people for the specific reasons
llsted in the regulations-he bel-ieves that not providing the
means to transport wheelchair-bound passengers would be a
violation of his authority because refusing service on this
basis is not one of the exceptions in the regulations. Mr.
Young testified that the issue of whether wheelchair-accessibl-e
vehicles must be provided is undecided, but that in his opinion
they are required.

Mr. Young testified that servant cab has receíved
complaints about its servíce from ASUN, but t.here has never been
any threats to discontinue utilizínq Servant Cab's service as a
result of these complaints. He further stated that ASUN put its
contract out for bid several- years aqo and Servant Cab won that
bid. Most of the complaints arisinq from students, according to
Mr. Young, were rel-ated to football games or inclement weather.
Mr. Young stated that there is a lot of ASUN traffic at bar
closing time.

Mr. Young testified that, in the time he, s owned the
company' there have been no formal complaints filed against
servant cab with the commission, but that he does receive
informal complaints made to the commission by passengers. He
testified that there was less than a handful each year until
right after the Avery Isenate committee] hearing. He courd not
recall the specific number of complaints, but believed there
were l-ess than ten in 20rr, followed by a flurry of complaints
in January and February of 2012. Mr. young stated that he was
unavrare of any of the informal complaints in 2012 until the
beginning of this hearing. Mr. Young also t.estified that, in
the event of a complaint, servant cab addresses the i-ssue
directly with the customer and gathers alr the relevant
information to resolve the problem. Fina1ly, Mr.. young stated
that he only vaguely remembers the incident testified to earlier
where the guy was acci'dentalty taken to crete, but that it is
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not abnormaf for Servant Cab to make adjustments
refunding fares or providing a coupon.

to customers by

On cross-examination, Mr. Young testified that he welcomes
and invites competition. He testified that OMALiNK had filed an
application to serve Lincol-n a few years â9o, that as far as he
knew they use employee drj-vers, and that Servant Cab protested
that application.

Mr. Young stated t.hat vacation pay is not required under
any law. He then testified to what his response woul-d be if the
Commission told him that Servant Cab, currently an LLC, had to
change to a different form of corporation in order to charge
different rates. Mr. Young expressed doubt that such an
arrangement would be legal, but assuming that it is, he said he
would have a decision to make whether to keep operating in the
way the Commission says he has to operate or to fol-d up shop.
Mr. Young testified that he did not think it woul-d be
appropriate for the Commission to tell Servant Cab to change the
treatment of its drivers from employees to independent
contractors because he believes it would be illegal.

Mr. Young testified that he heard Mr. Davis's testimony
about the HemmerJing decision from 1995, but that the factors
Mr. Davis testified to (optional dispatch service, whether
drivers are required to take call-s, whether drivers were forced
to work in zones, whether there is a self-insurance fund,
whether drivers were al-lowed to carry phones, whether drivers
may handl-e their own accounts receivable, whether drivers may
supply their own GPS systems, and whether drivers could have
their own websites) were not those that weighed the most in that
case. Mr. Young said that the issue of control of the vehicl-e
weighed the most in the Hemmerfing analysis and that, subject to
check, he did not think that all- of those factors listed ldere
mentioned in Hemmerling.

Mr. Young testj-fied that he made calls to the Department of
Labor . in the past few months questioning the business practices
of Happy Cab. Mr. Young testified that the Department of Labor
has a certain amount of authority to determine whether an
independent contractor relationship is lega1 or not. He stated
that the Department of Labor has different authority than the
Commission and that the independent contractor issue is more of
a labor issue. Mr. Young stated that he was present for Mr.
Davis's testimony regarding an unempÌoyment insurance cl-aim in
the Department of Labor that was resolved in favor of Happy Cab.
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Mr. Young then stated that the Commission had authoríty to
rescind authority for a meter violation and that there are
specific regulaLj-ons allowiirg Lhenr Lliis aut-iiorit-y. He lvas
una\,vare of any regulation of the Commission requiring a certain
business model to be used in the taxicab indus t-ry. Mr. Young
agreed that there are good employers and bad employers, as well
as good independent contractor rel-ationships and bad independent
contractor relationships. Mr. Young stated that his knowledge
of the specific independent contractor relationships in the
cities he mentioned previously is llmited to those reports, and
that. there are different ways to construct, set up, and craft
independent contractor relationships.

When asked his thoughts on Happy Cab's efforts to extract a
legal opinion from a licensed Nebraska attorney as to the
independent contractor model it employs, Mr. Young stated that
"you can get an opínion from attorneys on numbers of things. "
Mr. Young acknowledged that the Happy Cab opinion u/as entered
and received into evidence at thls hearing by his attorney, Mr.
Shultz. His attention was then directed to Rule 010.014 (iii),
which states that "Taxicab service shall consist of all of the
following elements On a prearranged or demand basis. "

Mr. Young testified that when Lincoln is busy, it could use
more cabs and admitted that Servant Cab is unabl-e to provide
service as fast as it would like on Friday and Saturday nights.
Mr. Young stated that he had no reason to disagree with the
veracity of the financial- information submitted with Happy Cab's
applications, though he did not express an opinion as to whether
they are financially capable because he is not privy to all of
their ínformation. Mr. Young then testified that he had not
undertaken any kind of analysis about the traffic resulting from
the new arena and hotel projects. He said that Happy Cab,s
application, if granted, might harm his company, but he was
unable to analyze exactly what that harm might be without
knowing how the Commission wil-l decide the issues of rates,
timing, full-time vs. part-time, number of vehicles, etc. Mr.
Young further testified that he could not quantify the impact of
OMALINK's approval in 2006.

Mr. Young stated that Servant Cab does not have a websil-e,
but that its rates are published in various other places on the
internet, such as About Lincol-n, though he was unable to point
to a specific URT, where these might be found.
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Mr. Young affirmed that Servant Cab does not assess a fuel
surcharge for out-of-town trips, that this practice is not
specifically laid out in its rate applicatlon (TR-185), and that
the Commission has neither approved nor disproved this practice.
Mr. Young testified that Servant Cab had asked the Commission a

long time ago when the out-of-town rate shoul-d start and what.
that rate should be. He said that the Commission's response b/as
to start charging the out-of-town rate from the point of the
pick up and that this is impossíble to do with the company's
meters because of the way they are set up. Mr. Young testified
that the company has never been told to charge the fuel
surcharge for out-of-town trips.

Mr. Young testified that his drivers are paid monthly and
that the drivers are al-lowed to take direct calls that are not
through dispatch. He testified that the company has allowed
drivers to do so for years and years and that many of the
drivers avail themselves of the opportunity. Mr. Young further
testified that some of the drivers make their own business cards
and hand them out. Mr. Young stated that the company al-so takes
requests through dispatch for particular drivers.

Mr. Young testified that employees are required to report
to the company and Lurn over al-1 fares and trip sheets at the
end of each day. He.stated that there were certain mechanisms
in pl-ace within the cabs or wit.hin the meters that would al-ert
them to drivers who fail to report all- of the trips. Mr. Young
testified that the average pay for his drivers is over $10 per
hour (gross pay), depending on the number of hours worked, how
much they hustl-e and how well they know the city. The drivers
are not al-l paid the same and multiple factors influence whether
they make more or l-ess than the average, including: operation of
wheel-chair vans, which incl-ude a hlgher commission; whether a

driver works nights, weekends, evenings, etc.; and full--time vs.
part-time status.

Mr. Young testified that if the Department of Labor says
the independent contractor model- is lega1, he woul-d still not be
confident unl-ess all- of the rel-evant agencies agreed (Department
of Labor, unemployment, workers' compensation, state and federal
Departments of Revenue) . Mr. Young stated that if he had that
assurance he would switch to the independent contractor model
"in a heartbeat" because it would lower the price to everybody.
Mr. Young added that the model- may pass on the costs to people
that are not using it and woul-d take advantage of the drivers,

rf-;ìprinte¿ wirn soy ¡nr on recycteo paperþ



SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

APPLTCATION NO. B-1,12I, SUPPLEMBNT 6 PAGE 40

so those factors woul-d
any changes.

also have to be considered before makinq

Mr . Young reiterated that Servan t- Cab i s d " calrier of las t-

resort" because the company has to go pick people up who are
willing to pay and is available 24/7. Mr. Breiner stated that
the requirement for a company to offer 24/1 service is not part
of the Commission's regulations, but that if a company is
approved wlth 24/1 service as part of theír business plan, that
company is expected to continue to operate 24/1. Mr. Young
testif ied that he believed 24 /1 service \^/as required because
taxicab companies may not refuse a trip. His opinion is that by
being closed on a particular day, a company is refusing t.rips
that day in contravention of the regulations.

Mr. Young stated that he had gotten a second opinion on the
legality of the independent contractor model and that it \^/as the
same as the fírst. He then testified that he planned to get an
opinion from each of the agencies that woul-d have authoríty over
that determination. Mr. Young stated that he thinks whether a
driver is an employee or an independent contractor is important
io arr indlvidual- needing a ride. He further testified that a
comparable taxi service for l-ess money woufd be in the public
interest as long as nobody is being hurt and everything is being
done legally.

On redirect, Mr. Young testified to the specifics of why
the fuel surcharge is not added to out-of-town fares. Mr. Young
testified that the fuel surcharge is built into the meter, but
that on out-of-town trips the meter ís not used¡ so the mileage
is simply multiplied by the out-of-town rate to arrive at the
total. He testified that the fuel surcharge could be added on
at the end, but that to his knowledge Servant Cab had never done
that.

Mr. Young testified that there were some j-ssues with the
independent contractor model that the commission needs to
understand, namely: who controls the vehicle; what constitutes a
lease of authority; vehicle safety and who is responsible for
it; ability of the drj-ver to decide when they work and do not
work; and whether an independent contractor can hire a
substitute driver.

Following the publì-c comment period on Wednesday, April 11,
upon agreement of the parties and the Commission, Mr. young \,vas
recal-led by his legal counsel to address one matter on which a
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Servant Cab driver, Mike Snell, had testified in his public
comment. Mr. Snell had testified that he was not all-owed to
give his personal- cell phone number to passengerS who request
it. Mr. Young disputed that testimony, saying it was not
company policy to prohlbit drivers f rom giving out their cel-l-
phone numbers. Nevertheless, on cross-examination, MI. Young
said there was no way for Servant Cab to guarantee that a

customer could have a particular driver upon request.

Mark Brej-ner, who has served as Commission Motor
Transportation Department Director since 2004, was called as a

witness on behalf of Servant Cab. Mr. Breiner testified about
equipment Iease agreements filed with the Commission by Happy
Cab. He said the Exhibit did not incl-ude any agreements filed
during 20II, that 1t vvas his understanding that ne\^/ agreements
had been entered during that time, and the to the best of (his)
knowledge agreements f or that time period that ne\,v agreements
were not on fil-e with the commission. On cross-examination, Mr.
Breiner admit.ted that such agreements might have been misplaced
or misfiled at the Commission. 'He said that if the leases are
not on file and cannot be found at the Commission that he woul-d
be wilting to work with Happy Cab to make sure they were
properly on file

Mr. Breiner testified that Exhibit 36 was an Order entered
by the Commission in 1988, addressing the filing of equipment
lease agreements by Checker Cab, Happy Cab, and Yell-ow Cab. He

said the Order does not address Val-or or Cornhusker Cab. He

testified that. equípment Iease agreements are filed with the
Commission and approved by Commission staff routinely. On Some'
there is a verification of approval-, according to Mr. Breiner.
On cross-examination, Mr. Breiner testified that there is no
Commission rul-e or regulation that requi-res that an equipment
lease agreement be formally approved by the entire Commission,
as was done in 19BB (Exhibit 36) , nor is it the practice of the
Commission to approve such agreements by order. Typically he
does not take the agreements before the five Commissioners. He

said he did noL know why the Commission approved the agreements
in the way it did in 1988, sixteen years before Mr. Breiner
began working for the Commission.

Mr. Breiner testified that the Commission opened an
investigative docket to review the issue of the independent
contractor agreements utilized by Happy Cab, but had not
completed the investigation. The investi-gation had nothing to
do with the application now before the Commission, according to
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Mr. Breiner. For a period of time, the Commission did receive
and review Happy cab's independent contractor agreements. That
practice, hov/ever, was later terminated as the Commission did
uot have dlry j ur'lsdictlon over the independent contractor
contracts and that the Commission had no control over those
contracts

Mr. Breiner testified on cross-examination that he had been
familiar with Happy Cab's utilization of independent contractor
drivers at l-east since starting work for the Commission in 2004,
He said he had no concerns about the adequacy of the service
Happy Cab provides.

Mr. Breiner discussed the motor carrier complaints filed
against the Applicant relating to unsealed meters and the
absence of placards in some vehicles. The complaints arose from
an annual inspection, mandated by commission rules, of the
Appricant/ s vehicles. on cross-examination, Mr. Breiner said
that a1l- fines levied in those complaint proceedings had been
paid by Happy cab and that the commissj-on had not. alleged
tampering with the meters, only that they were unsealed.

Mr. Breiner said he had not filed any formal complaints
against servant cab during his tenure at the commission. He
also said that he believed that if the application was granted
that it would be able to provide wheelchair transportation. He
did not comment on the settlement agreement Happy cab had with
Transport Pl-us.

Mr. Breiner testifled that it was his opinion that the
lanyards used by Happy 'Cab's independent contractor drivers
satisfied the Commission rule that requires each driver to have
an "article of uniform, " and that he had informally given Happy
Cab that opinion

Public Comment Vrlitnesses

Hardy Hol-m owns and operat.es a vending machine business ín
Lincol-n. For a period of time, he was a frequent customer of
servant cab. He complained about servant cab's refusal to do
time orders or take reservations and wait times. He said he
would call Servant cab and be totd a cab would pick him up ín 15
to 45 minutes, only to have it take an hour and a half. Mr.
Holm has also used Happy Cab in Omaha and said their rates were
lower and service more dependable. He also tikes that
individual drivers will give passengers their cel-l numbers, and
recounted an instance where that was helpful in returning from
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an event
prohibit s

at the Qwest Center. Servant Cab has a policy that
drivers from giving their celI numbers, he said.

Lincoln Mayor Chris Beutler tol-d the Commission that
taxj-cabs are literally one of the first impressions visitors get
of Lincoln. "Lincoln's cab service is expensive, uncertain, and
slowr " giving visitors a poor impression of the city. He noted
the many developments underway in Líncoln, including the
Pj-nnacle Bank Arena, new hotels, Innovation Campus, the Antelope
VaIIey project, and the Centennial- Mal-1 renovation. Mr. Beutler
said that these projects al-l show that Lincoln is moving forward
and growing, and that it needs to have a transportation system'
including taxi operations, that wil-l- be able to meet these
growing needs.

Commissioner Vap lnquired of the Mayor whether there were
plans f or taxicab stands in and around the ne\,v arena area.
While the Mayor lvas not able to give any specific locations for
stands, he said that multimodal transportation is a big item in
their plannlng for the arena, but that there shoul-d be stands in
front of the arena on Canopy Street and Arena Drive

The Mayor pointed out that economic development is not the
only issue; that safety, especlally reduction of the number of
drunk drivers on Lincol-n' s streets, is another reason \dhy

reliable cab service is needed. He pointed to numerous
complaints about cab service and rates. He said that if the
Commission is concerned about confusj-on and fraud resulting from
two sets of rates, then the Commission should opt for the lower
rates. The Mayor encouraged the Commission to help Lincoln to
find a better balance in the system to meeL the future needs of
the city.

Senator BilI Avery represents Nebraska's 28tb, Legislative
District in Lincoln, which he said is "a city on the move. " He

said that Servant Cab is not meeting the city's needs: "ft's too
expensive . And j-t / s substandard and unrel-iabf e . " He said it
has been t.hat way for a long time. Senator Avery said that cab
service has improved in the past few months, but added that "we
should not have to wait until theref s pressure from the
legisfature for the cab company to provide the service we need."

Senator Avery al-so noted
Police Department, about 5r 000
past three years, and that 86Z
hours of 10:00 p.m. and 3:00 a.m

that, according to the Lincoln
DUIs had been recorded in the
of those occurred between the
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City Councilman Adam Hornung, âû at-large Council- member
for the City of Lincoln, serves on the Council-,s ILC. He is
al-st-r alr al-t-<;rttey with a variety of corporate cl-ients who come to
Lincoln from across the country. Many of those cl-ients have
used Servant Cab, and Councilman Hornung has used the cab system
in Líncoln¡ âs wel-l- to get home from the bars whil-e in college
and for business purposes no\,,/ to get to t.he airport. He said
that the taxicab situation in Linco]n has a history of not
meeting expectatj-ons, and that the situatlon is getting \^/orse.

He said he has heard many comments about Servant Cab in his
short tenure on the City Council. In the 50 or so comments that
he has received, Mr. Hornung said that not one of them \,{as
positive about the service, and that. the people are frustrated
and dissatisfied. He said those comments come from all- ages of
people with diverse needs for transportation, including people
with dísabilities.

He
younger
getting
did not

also expressed concern about the safety of Lj_ncoln, s
residents who frequent bars downtown. "People were

out of a bar, wanting to make responsible decisions, and
have the option to make a responsible decision."

Council-man Hornung sa j-d the ILC had spent a lot of time
trying to improve the situation to no avail-. He noted a pattern
that he said showed an inabillty to change and an unwillingness
to make things better. He sees this as a major problem for the
city of Lincoln.

Council-man Hornung said that his clients have consistently
complained about not only long waíts - as long as two hours
but also the high cab rates in Lincol-n. He was critical of
servant cab's unwillingness to move away from its emproyee
driver model-, which "j-s costing ratepayers a tremendous amount
of money in this city. "

Terry Brennfoerder is the president of the Lincoln Chapter
of the American CounciÌ of the Bl-ind. He testified that on the
weekends and nights when there is no bus service, "it is very
hard to get a cab sometimes. " He said that the Council "would
appreciate a new cab service coming in."

Shane Buresh spoke as a resident of Lincoln, a father, and
on behalf of the National Federation of the Blind, Lincoln
Chapter. He talked about rates charged by Servant Cab. As a

¡'tl.y prlntea vritn soy inr o n rccycted papèrà



SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

AppLrcATroN No. B-LI2L, SUPPLEMENT 6 PAGE 45

member of the Catholic Church, he attended mass three
consecutive days the prior week (before Baster) . He lives about
two miles from his church, which is in the same l-ocation as his
Son' s school. His one-way fare \^ias $13.75. Including a

gratuity, he paid $30.00 for each of the three round-trip rides.
Mr. Buresh said that while he and his wife are fortunate to have
¡obs, blind and visually impaired people ale unemployed or
underempl-oyed at a rate of 10 percent. Cab service at the rates
charged by Servant cab, Mr. Buresh said, is "afmost impossible
to afford. "

Mr. Buresh said he liked the prospect of being able to call
one of Happy Cab's independent contractors directly, saying "we
have never been able to do that here. " He said he understood
that Mr. Young had testifled that Servant Cab's policy was to
aIIow direct calls but r,vas skeptical-: "f would reaIly challenge
that statement. "

Mr. Buresh also took issue with statements made by Servant
Cab's legal counsel that were reported in the newspaper' saying
that there might be a need for more cab service on game day,
during coÌd weather , oT t.o get chil-dren to school. He v,/as

concerned that such perception leads to marginalization of
disabl-ed and blind individuals. He al-so expressed concern that
Servant Cab of l-ate had been trying to put on a good front with
this hearing pending by appearing to be interested in suppJ-ying
service to the bars as they are a problem area and are the cause
of the current proceeding while not providing service to the
everyday people who need it.

Tony Olivero is a consumer of calo service who recently
moved to Lincol-n f rom Baltimore. He has l-ived in a number of
cities. In Balti-more he lived 3.5 miles from where he worked.
A one-way cab ride cost $11.00. Here it woul-d cost from $18.00
to $20.00, he said. He noted that t.hese costs add up during a

typical five-day workweek with roundtrip fares. He said that
since moving atl- his "expenses have gone down with the exception
of transportation." He al-so testif1ed that he had lived in a

city of 39O,OO0 that successfully supported two cab companies.
Like others, Mr. Ol-ivero said it would be heJ-pful to be able to
cal-I drivers dlrectly.

Austin Peters is a ful-I-time student at UNL/ a professional-
DJ, and a member of the Lincoln Chamber of Commerce. He said he
performed a survey about cab service the day prior on campus and
got I02 signatures. Comments ranged from complaints about rates
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to str:dents saying they "don't even lvorry about calling a
anymore." As a DJ, he has had cl_ients ask him for rides
their homes, saying that cab services in Lincoln were
s uf f icielit .

Jeff Al-tman is the cane travel- instructor for the Nebraska
Center for the Blind, a division of the Nebraska Commission for
the Blind and Visually Impaired. Mr. Altman expressed concern
about the high rates charged by servant cab. The rates present
a challenge for the centerr âs a state agency on a tight budget,
for elderly blind individuars on fixed incomes, and for blind
individuals who are often working at entry-level positions. He
said this problem is exacerbated by the fact that more and more
jobs available in Lincorn are in locations where public
transportat.ion does not reach or are after the operating hours
of public transit . Mr. Al-tman bel-ieved that the current
situation will resul-t in many people not able to become
contributing members of the communlty as they cannot afford the
transportation costs that are incurred due to the nature and
location of their employment.

Hobert Rupe is the Executive Director of the Nebraska
Liquor control commission, which in recent years has been
pushing those serving al-cohol to professionalize the industry.
The Liquor Control- Commission has been implementing legislation
passed a couple years âgo, which al-l-ows it to establish minimum
standards for training servers. one part of that training is to
_instruct servers to help intoxicated patrons find a ride home,
either through a friend or in a cab. Mr. Rupe noted that it is
a com.mon complaint that bars are experiencing two hour waits for
theír patrons and that it can take multiple calls to the cab
company to get them to provide the service. He said that
concerns are al-so often expressed about the rates in Lincoln for
cab service.

Mr. Rupe emphas ized the importance of cab service to a
communj-ty, saying that "adequate cab service, especially in a
town that's now over a quarter milrion, is a public health,
safety and wel-fare issue."

John Turner is a representative of the Lincoln Homeless
Coalition. He sai-d the Coalition has discussed the issue of cab
expansion during its past several meetings. The coalition
supports expansion in Lincol-n. Vlith an increasing number of
homeless children in Lincol-n Publ-ic Schools, and cabs serving as
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the primary means for transporting those children to and from
school-, the need for adequate cab service is important.

John Spat z ís a former Lincoln Clty Council- member and
served as the chairman of the ILC from 2009 through 20II. He

explained that the ILC consists of three members of the City
Council- and partners with other city agencies' 'UNL, and Lincoln
bar owners . Mr. Spatz commended Lincol-n bar o\^Iners f or their
work on the ILC/ noting that they are "responsible bar owners
who want to do the right thing. " He recounted a time when
Nebraska was hosting Missouri in football, and a group of
Missouri fans expressed surprise that they coufdn't get a cab
downtown to take them back to their motel. He testified that
when peopJ-e visit Lincoln, there is an expectation for a city of
this size to be abte to get a cab. "It is a vital public
service. It's a vital public interest to have an adequate cab
service in the City of Lincoln. " In addition to provlding
transportation for people heading to downtown bars and
restaurants, Mr. Spatz said it is important to provide
transportation to the visually lmpaired, "who we want to engage
in the community and our workforce and for them to be able to
participate. "

Kyle Fischer appeared on behalf of the Lincoln Chamber of
Commerce, which supports the idea of expanded taxicab service in
Lincoln. He said he has heard from a number of the Chamber's
member businesses who believe Lincoln needs to grow its
transportation network to match citywide growth. He said that
business travelers most likely take a cab from the airport where
they land, and that, according to the Chamber's members, taking
a cab 1s not a practical option today in Lincoln.

Jeff Maul is the Executive Director of Lincoln's Convention
and Visitors Bureau. He discussed the rapid growth of Llncoln
with such projects in the works at the Pinnacl-e Bank Arena and
new hotets. He expressed concern that "with the current cab
avaitability in question" and with the increase in events and
facilities, that the city may not be able to serve the needs of
its visitors. Storles of bad experiences with transportation in
a clty circulate widely, and can shape the way travelers
consider a city as a destination. He concluded cab services are
a major component of a city's infrastructure, and that the need
to have improved cab service with additional opt.ions available
shoul-d be strongly consj-dered.
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Mark rntermil-l appeared on behalf of the American
Association of Retired PeopJ-e ("AARP") and expressed concerns
about the rates for cab service in Lincol-n, which, he pointed
out, are high lelat-ive to the rates charged in omaha. He said
it is important for elderly individuals to continue to
participate in public 11fe, and the public transportation,
including cabs, is critical for those no J-onger abte to drive.
Lincoln/ s hiqh rates are of particular concern for persons
living on fixed incomes. For those reasons, the AARP believes
that, according to Mr. rntermill, the commissj-on should give
favorable consideration to the proposed expansion of taxi
service in Lincoln by the Applicant.

Mike snell- is a driver for servant cab. He said he ís
compensated on a commission basis (a percentage of the fare
minus a surcharge) and that the taxi business is "kind of feast
and famine" in Lincol-n. on footbal-l game saturdays, business is
excessive. Other days, even weekends that include the bar rush,
âre not nearly as productive. He said he is concerned about the
impact on drj-vers' compensation if additional cabs are allowed
on the streets of Lincol-n.

Anna wishart is a board member of the Llncoln Airport
Authority, speaklng on behal-f of hersel-f and f e1l-ow Authority
board member John l¡rTood. She said that there has been a
"reoccurring theme for our constituents of a very long wait time
for cabs. " The delays are caused by lack of avairabre cabs. For
that reason, Ms. wishart supports expansion of cab service.

Eric Kamler 1s the current Bresident of ASUN, UNL's st.udent
government, which administers the 475-RrDE program, designed to
provide safe rides to UNL students. The program is not designed
for regular use by the same students, but rather as a service of
last resort. It services not only students who are at downtown
bars, but also international students and other students who do
not have their or/rn vehicl-e. The program is f unded by student
fees. To use the program, a student simply calls servant cab,
with whlch ASUN now contracts, shows the driver their student
ID, and the ride is provided, the fare assessed to the contract
and paid by ASUN. Mr. Kamrer testified that costs of the
program have been a concern. He believes that allowing another
cab company into Lincoln would heJ_p lower the rates.

Rob Morgan is a
Blind, who frequently

client of the Nebraska
uses Servant Cab. He

Commissi-on f or the
expressed concerns
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about high and inconsistent rates, and supports bringing in a

new cab service.

Karen Anderson is a student at UNL and current president of
the Nebraska Association of Blind Students. In that position,
she has the opportunity to travel a fair bit. She usual-Iy flies
out of Omaha because she can get there for the Same cost of
ground transportation taking OMALink to the Omaha airport as
opposed to taking Servant Cab to the Lincoln airport in about
the equival-ent time. She said the service to Omaha is more
reliable.

Ms. Anderson woul-d like to frequent the bars, coffee shops,
and music scene in downtown Linco]n but is unable to because the
cost of taking a cab 1s prohibitive. She would also like to
take night cfasses/ but cannot because she cannot afford the ç25
fare to get from class to her home three nights a week.

Recently, Ms. Anderson chose to take a cab to a job
j-nterview because she wanted to look her best when she arrived,
hoping to get the job and "become a paying, contributing member
of society. " After calling for a ride, she waited an hour and
40 mi-nutes before the cab arrived. She asked the driver if it
was a busy morning; he replied that it \^¡as not since there vrere
no chil-dren going to school t.hat day.

Leonard Galvin is an independent contractor driver for
Happy Cab in omaha. He said that Happy cab would tike the
opportunity to come to Lincoln to help reduce waiting times and
get people home safely. Commissioner Landis asked Mr. Gal-vin if
he \^/as happy with being an independent contractor driver, and he
replied, "Absofute1y." He said that he aS had no trouble
getting enough bus j-ness. Commissioner Schram asked Mr. Gal-vin
to comment on building personal relationships with his
customers. Mr. Galvin said he transports customers on a repeat
basis. He gives out business cards and his cel-l phone number.
He said he keeps his vehicle spotless insi-de and out, and
explained it is important to get to know his customers on a one-
on-one basis. He concluded by saying, "it's really important to
make that personal contact. "

Troy Fatk owns Doc's Place bar in t.he Haymarket and serves
on the ILC. Mr. Falk testified about troubl-es getting cab rides
for his patrons to head home or to other locations. Last fall,
severaf hours after a home football- game/ one of his bartenders
call-ed Servant Cab for a ride for a patron. The dispatcher said
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that they wi .l 1 not provide service to the Haymarket on home game
days. He said that he and every one of his bartenders has taken
a patron both friends and strangers - home at least once
because Lhey could not get a cab. He noticed an increase in the
number of fans of footbalr opponents flying into town, now that.
UNL has joined the Big Ten. He said he knew of many occasions
where peop]e j ust coul-d not get taxis and that. this is a
problem. He has also heard business travelers complain of long
waits for cabs. For travelers, he said, cabs are important
because hotel shuttl-es do not often run late.

Asked by Commissioner Vap about the results
Cab's interaction with the ILC, Mr. Falk said a lot

of
of

from New
and said

Servant
promises
going toby the Protestant were made that certain things \,vere

happen, but that the promised changes never occurred.

Dustin Johnson is a blind indlvidual who lived in Omaha
until recentÌy. cabs are his primary mode of transportation.
rn omaha, after school-, Mr. Johnson woul-d take a cab to his cane
travel- lessons, and said that Happy cab was always there waiting
for him when school got out. He is now training in Lincofn, and
expressed concerns about waiting times and unfair cab rates. He
ís living off of savings and said he coul-d not afford the fares.

Alexander Castlllo recently moved
City. He complained about the cost of
Lincoln needs competition.

to Lincoln
cab service

York
that

chris Barber is an o\,vner-operator and independent
contracLor driver for Happy cab in omaha. He has been in the
business for 20 years and was with Happy cab when the ownership
last changed. He said that the current ownership implemented
dispatch systems that alfow drivers to get orders in a timely
manner, which has improved efficiency, and all-ows t.he drivers to
make their customers happy. Mr. Barber considers himself a
corporate driver and works with major corporations taking their
executives and clients to and from the omaha airport. He said
that in dealing with corporate customers there is no time for
error. Mr. Barber said that if Happy cab is authorized to
provide service in Lincoln, transportation for the general
public will qet better.

Karen Pavey said that she was testifying for servant cab.
she said that without servant cab she would not be able to get
around. she said she is handicapped and in a biq wheelchaír.
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She said that some transportat.ion providers cannot take her
because of her wheel-chair.

Barbara Loos is a member of the National- Federation of the
BÌind and uses cabs frequently. She expressed concerns about
long wait times and high rates for cab service in Lincoln. She

said she did not know how allowing two sets of cab rates could
be any more confusing than finding different prices for goods in
different grocery stores. She al-so said that, to her knowledge'
the Servant Cab drj-vers \,'/ere not and have not been permitted to
receive calls directly from the patron.

Ms. Loos concl-uded
will take "what control
place to live. "

OPINION AND FINDINGS

In this particular case, Appficant is seeking to extend its
current authority in intrastate coûrmerce by the transportation
of passengers by taxi in Lancaster County, and between points in
Lancaster County, ofl the one hand, and on the other hand, points
in Nebraska over irregular routes. The transportation of
railroad train crelvs and their baggage is not authorized, and
the certificate would have HHS authority.

by saying that she hopes the Commission
you have and help make Lincol-n a better

Applicat j-ons
Neb. Rev. Stat. S

for conmon carrier
7 5 - 311 (2010) , whi ch

authority are governed bY
provides,

A certificate shall be issued to any
qualified Applicant authorizing the whole or
any part of the operations covered by the
application if it is found after notj-ce and
hearing that (a) the Applicant is fit'
witling, and able properly to perform the
service proposed and (b) the proposed
service is to the extent to be authorized by
the certif icate, whether reguJ-ar , or
irregular, passenger or household goods, is
or wil-l- be required by the present or future
public convenience and necessity. Otherwise
the application shall be denied.

In other words, the Commission must apply a two-part test.
The first part of the test is that the Commission must determine
if an applicant is *fit, willing and abl-e to perform the service
proposed. " The second part of the test is that the proposed

iÎÈpriñred wirh soy ùìk o a rccyaea paperþ



SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

APPLICATION NO. B-1,12I, SUPPLEMENT 6 PAGE 52

servj.ce "-j-s or wil-l- be required by the present or future public
convenience and necessity. "

rll order to be successful, an Applicant must prove that it
is fit, willing and able to provide the proposed service. From
the evidence presented, the Commission finds that the Applicant
has sufficiently proven it is fit, willing and able to properly
perform the proposed service and able to conform to Neb. Rev.
Stat. S 75-301 et seq.The Applicant is a currently certificated
holder of authority in the omaha, Nebraska area. rt has held
authority for well over twenty years, with the current ownership
being in place for over ten years. The Applicant has provided
continuous servj-ce over this time period in its geographic area.
The Applicant appears to have sufficient finances to operate the
proposed service. It presented a business plan wherein it would
place five vehicles immediately on the street, with the ability
to place additional- vehicl-es in Lincoln on Nebraska football
game days as werl- as other special events. The Applicant is
installlng a new dispatch system that al-lows it to operate more
efficiently as well as provide GPS i-nformation and the ability
to receive and process credit card transactions.

The issue of departmental complaints was addressed in the
hearing. The commission notes that the Applicant was the
sub¡ect of a Motor carrier complaint fil-ed by the Motor
Transportation Department, but also notes that t.he Applicant was
fine,d for these incidents and has not had a filing made against
them since. Inspections performed by Commission staff since the
departmental complaints have not found any further incidents.

The issue of the Applicant's use of independent contractors
was also addressed in the hearing. The Protestant cited the
1995 Nebraska Supreme Court case of Hemmerling v. Happy Cab (241
Neb. 91"9) to argue that this arrangement ís illegal and cannot
be used by the Applicant. It appears from the record that this
case as cited \^¡as applicable to the factual circumstances as the
court found them in that contract at that time. The Applicants
stated that changes in the contract have been made since that
time to address the problems as identified in Hemmerrin g. Mr.
Davís testified that the current contract has been the subj ect
of lawsuits and review in both the Nebraska Department of Labor
and in the workers compensation court, and in both venues the
contract was found to be legal and binding.

In any event, the use
in employment circumstances

of the independent contractor model
is not an area that is covered by
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Commission statutes and regulations. The Commission does not
have the Iegal ability to determine the business structure of
the certificated carríers. There are no provisions in the
statutes the Commission enforces regarding transportation found
in Chapter 15 articl-es 100 through 158 or Chapter 75 articles
301 through 37L that charge the Commission with any authority in
this area.

A further issue rdas the filing of leases for owner*
operators with the Commission. The evidence is that the
Appticant has not had on file with the Commission current leases
between itself and approximately eight owner-operators. The
Applicant said that this may be an oversight and that the
contracts woul-d be brought up-to-date.

Based upon the evidence before us and adduced from the
record in the instant case, the Commission finds that the
Applicant has met the fitness test of Neb. Rev. Stat. 575-311.

We therefore turn to the issue of whether the proposed
service is or will be required by the present or future public
convenience and necessity. The traditional analysis for
det.ermining "need and necessity" was set forth by the Supreme
Court in its May B, 1998, ruling,

In determining public convenience and necessity,
the deciding factors are ( 1 ) whether the operation
wil-t serve a useful purpose responsive to a public
demand or need, (2) whether this purpose can or will-
be served as wel-f by existing carriers, and (3)
whether it can be served by the Applicant in a
specified manner without endangering or lmpairing the
operations of existing carriers contrary to the public
interest

In re AppJication of Nebraskal-and Leasing & Assocs., 254 Neb.
583, 591 (1998).

The issue of whether an Applicant has met its burden of
demonstratíng that the proposed service is consistent with
public convenience and necessity is ordinarily a factual issue.
rd.

The first part of the test is whether the
operation will- serve a useful purpose responsive to
demand or need. Given the record bef ore üs r \^/e f ind

proposed
a public
that the
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Applicant has demonstratecl a suf f i ci ent l-evel of need anci
necessity to support a grant of the applicatíon. The
Commíssíon, over the three day hearing period, heard
overwhelmirrg tes Lirnony r egaldirrg Llre need f or the proposed
service. Twenty-three members of the general public testified
before the Commission on the problems that they face with the
current service. The complaints incl-uded the inabiJ-1ty to get
service on occasions that include not only the bar closing tíme
or at other "peak times" of service such as footbal-l game days,
but al-so on a frequent basis during the day. The testimony
also made numerous references to the excessive wait times that
have been said to be in excess of two hours many tj-mes. The
complaints of this type of service came from bar owners, hotels
and people getting to. and from doctor appointments or the
grocery store.

The issue of the agreement between the Applicant and
Transport Pl-us was raised in the hearing. The Commissj-on notes
that the Applicant has not operated wheelchair equipped vans in
Omaha, and under the agreement with Transport Plus is not
planning to offer that type of service in Lancaster County,
either. Transport Plus is a certíficated carrier in Lancaster
County, and has represented in the agreement that they are in
the business of supplying wheelchair equipped transportation
currently and are prepared to offer additional- services if the
need is present. IlÍith Transport Pl-us being in positlon to of f er
increased services to the community, the agreement with
Transport Pl-us does not leave them without wheelchaj-r equipped
services available as needed.

The second part of the test is whether this purpose can or
will be served as weÌl- by the existing carriers. The evidence
presented shows that the Protestant is not currently meeting the
needs of the general public. In addition to the testimony set
forth above, there was further testimony from members of Lincol-n
city government that there have been efforts made to address the
situatlon with the Protestant, but that these efforts have not
resulted in long term solutions to the situation. Mr. Horning
testified that the Internal Liquor Control Committee has met
with the Protestant "tr,n'o or three tì-mes", and that these
meetings would sometimes have positive results for a short time,
but that the problems woul-d inevitably reoccur.

rt
has not
purpose

therefore appears from the record that the Protestant
shown that they either can or will- fill this public

or need.
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We now turn to the i-ssue of whether the public demand or
need can be served by the Applicant in a specified manner
without endangering or impalring the operations of existing
carriers contrary to the public interest. Mr. Young stated that
the proposed operation would hurt the Protestant's cab company.
He stated that diversion of business woul-d have a negative
effect on the companies he is affiliated with.

However, the Commission finds that the interest of the
public outweighs the potential damage that may be caused to the
Protestant, which at this point in time is speculative. The
Protestant did not produce any specific evidence as to the
impact on the operations of their businesses. While Mr. Young
stated that the granting of the authority would be damaging to
his company, he did not say to what extent the damage that may
occur would curtail operations of the Protestant or what changes
the Protestant may make 1n response to the potential- granting of
authority. The public interest in this matter is very
significant. The public has an interest in having an adequate
number of taxis avail-able to meet its needs. Absent evidence of
an impairment or endangerment to the operations of the
Protestant, the Commission finds that the proposed operation can
serve in the proposed manner without endangering or impairing
the operations of existing carriers contrary to this
overwhel-ming publ-ic " interest .

From the evidence adduced and being fully informed in the
premises, the Commission is of the opinion and finds:

1. The Applicant is fit, willing and able properly to
perform the service proposed and to conform with the provisions
of Neb. Rev. Stat. S 7B-301 to 15-322 and the requirements,
rules and regulations of the Commission thereunder.

2. The proposed intrastate service is or will be required
by the present or future Public Convenience and Necessity to the
following extent:

CERT T E'I CATE AUTHORI ZED
SERVICB AND TERRITORY AUTHORIZED: Transportation of passengers
by taxi in Lancaster County, and between points in Lancaster
County, on the one hand, and on the other hand, points in
Nebraska over j-rregular routes. RBSTRICTION: The transportation
of rail-road train crews and thelr baggage is not authorized.
HHS Designation: Yes.
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3. The application should be granted.

ORDER

ïT IS THEREFORE ORDBRED by the Nebraska Public Service
Commission that Application B-LL2L, be, and it is hereby,
granted; and that upon compliance with the terms and conditions
as set forth in this Order, a Certificate of Public Convenience
and Necessity shal-l be issued to Happy Cab, Inc., dba Checker
Cab Company, Omaha, Nebraska, authorizing the operations as set
forth in the foregoing findings.

IT lS FURTHER ORDERED that the applicant shall not be
issued the Certificate of Public Convenience and Necessity
authorized by the commission unless and until applicant has
fu1ly complied, within a reasonable time from the effective date
of this Order, with Neb. Rev. Stat. S75-305 (fees), 75-307
(insurance), and 75-308 (rates), and with the rules and
regulations of the commission; and if upon expiration of such
time applicant has not complied with such terms and conditions,
this Order shal-l, after reasonable notice to applícant, be of no
further force and effect.

ÏT IS FURTHBR ORDBRBD thal
operations until- a Certificate
Necessity is issued.

applicant shalI not conduct
of Public Convenience and

ïT IS FURTHER ORDERED that applicant shall
reasonably continuous and adequate service to the
pursuant to the authority authorized.

ïT IS FURTHER ORDERED that the Certificate of
Conven j-ence and Necessity authorized shal-1 be sub j ect
terms, conditions, and limltations which have been,
hereafter be, prescribed by the Commissj-on

render
public

Public
to the
or may
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MADE AND ENTERED at Linco1n, Nebraska, this 22nd day of
May, 20L2

NEBRASKA PUBLTC SERV]CE COMMÏSS]ON

COMM]SSIONERS NCURRÏNG:

Chairman

ATTEST:

Å^"ø2/æ
¡n

z/ao +
//s// Rod Johnson Deputy iJarector
//s// Frank Landis
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