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BY THE COMMISSTON:

on september 25, 201-8, The Nebraska Public servj-ce
(Commisbion), on its own motion, opened the present
determine whether Green Acres MHP, LLC (RespondenL) is
water company subject. to commission regulation, -and,
determine what st.eps Respondent would need to take to
compliance with Commission requirements'

Pursuant to t.he l\Iater. service Regulation Act, Neb. Rev' stat'
ss 75-.1-001 101-2 r âs well as 29\ Neb. Admin. code, chapter 6,

private water companies' rates and charges are regulated by :h'
Commission. The Commission is authorized to access all books'
records, and other information of a private water company which may

be necessary for the Commission to exercise its regulatory authority'
Neb. Rev. Stat. S 75-1-004.

The Commission's September 25th Order asked Respondent Ëo

address eight questions relating to the quesLion of whether
Respondent. is a p?ivate water company. In t,hat order, thg Commission

req-uested the Respondent submit written responses to the questions'
along with supporting documentation. Respondent filed with the
Commission a sãl of writ,t.en responses and exhibits on October t7 ,

20:-.8.

A hearing \^ras scheduled for october 30, 20L8, in the commission

Hearing Room ln Lincoln, Nebraska. On that day, prior to the hearing,
George and Laurie Dunlop (*the Dunlops"), Lhrough counsel, moved for
formal intervention in'the proceeding, on Lhe basis that Lhey have

in the past received water fto* Respondent and have been billed for
that water by Respondent. The Dunlops were granted formal
intervention u.td *"=. a]lowed to participate at hearing'

EVIDENCE
All parties to t.he above-captioned docket had an opportunit'y

Lo review the order opening the dockeL and the filings of the
parties, and Lo conducL discoverY'

Commission
docket to
a private

if so, to
come into
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on october 30, 20Lg, a hearing was held in the above-capt.ionedmatter. David Hartmann appeared on behalf of Respondent. Michaellviseman appeared on behaif of the Dunlops. sallie Dietrich appearedon behalf of commission staff. Commission exhibits numbered r Lirrough16 were offered and received into evidence. Respond.ent,s exhibit 17and ]ate-filed exhibit 18 were offered and received.

The Respondent, through counsel, presented a statementregarding it,s positi-on that based upon the statutory languagecontained in Neb. Rev. StaL. S 75-1,002(2) , Respondent should not beregulated as a prl-vate wat,er company by the commission. Thecommissi-on and staff engaged in áiscussion on this position.Following that discussion, the RespondenL pr-esent.ed Lhe oral-testimony of Bret.t Burris, manage Gr""r. Acres MHp, tLC. -

Mr. Burris testj-fied t.hat he is the manager of an entity namedB2cK, LLc, which j-s the parent company of Respondent, and whichmanages three mobile home parks, a corporate office, and orr"apartment complex. of these properties, .on1y Respondent is locatedin Nebraska.

Mr. Burris further testified that in his role managing B2cK,LLC, he purchased Respondent in 2007. prior t"-;;j_" purchase, theproperty had been sol-d two or three t.imes since it.s founding bylvilliam ol-iver and Lois ol-iver, Lhe original owners of the property.At the time Mr. Burrj-s purchased br".r, Acres MHp, fourteenresidentiar lots, collectively referred to as ,.whisperj"g-;i;;;;;
were already in existence.

Mr. Burris further tesLified that tfr. wfri=pering pines lots arenot owned by Respondent. Twelve of the fourLeen ]ots are occupiedby residents living in single family manufactured homes, and theremaining two lots are unoccupied. Mr. Burrj-s testified thatRespondent serves sixty-five mobile home lots with \^rater, âs we11as the twelve occupied Ti'Ihispering Pines lots. rn total, Respondentprovides waLer to seventy-seven (77) homes

Mr. Burris further testified that Respondent. owns t\^ro we11s,which he referred t.o as the North Wel-1 and the South vrle]l.. The Northwell originally served all of the whispering pines homes, âs werlas f ive mobile homes. The South Tirlel-l originãIty served only mobilehomes. fn ,Ju1y of 2OIB, pursuant to a Nebraska Department ofEnvironment.al- eualit.y (mnnp¡ ord.er, Respondent installed a watertreatment system which collects water from bot.h wel]s and distribut.esthe water to all seventy-seven properties, including the whisperingPines lots. The costs for installing this water system were covered
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through a loan to Respond.ent, and have not, been recouped from
customers at the time of hearing. i

Mr. Burris further testified that Lhe rates and charges for
water service vary among the twelve Whispering Pines subscribers.
Mr. Burris explained that Lhis variation arises from t.he individual
contracLs reached wít.h each subscriber, and Lhat some of the
conLracts were renegotiated recenLly.

At the conclusion of Mr. Burris' testimoflfr no further witnesses
hrere calIed. The hearing was then adjourned. Following the hearing,
Respondent. submitted. to the Commission late-fi1ed Exhibit 18,
consisting of the Respondent's Permits to Operate its two welIs,
which was accepted and made part of the record.

FTNÐINGS AND OPINION
'' ' Respondent j-s a privately owned entiLy which has been providing

wätér to approximat.ely twelve private residences wit.hin the SLate
oi ñebraska, in the city of Nickerson, Nebraska. Respondent has been
providing water to these residences since the year !998, oI
Lhereabouts. The ,Joint Use and Maintenance Agreement signed on ,June

!2, IggB, shows that Respondent was originally formed for purposes
ot"hei than providing water.l T-,ater, in September of 2007 ' a

Certificate of Format.ion fi:r Green Acres MHP, LLC was filed with the
'Nebraska Secretary of State. This document states that Respondent's
purpose of organization was "owning and operating the property
commonly known as 'Green Acres MHC.'"2

Under Neb. Rev. Stat. S 75-L002(2), a private water company is
defined as ..a privately owned entity organized fot the purpose of
furnishíng waler for domestic use or seri,¡er services or boLh to the
public, cities, víllages, special districLs, or other political
subdivisions. "

The Commission hereby finds that. the plain language of this
statute requires that the entity in quesLion be "organized for the
purpose of furnishing water." In the present. docket, the Respondent
was not organized for this purpose, eit.her at its founding in 1-998

or when it was purchased by B?CK, L,LC, in 2OO'7 and the entity of
Green Acres MHP, l,LC was formed. The primary purpose for Respondentrs
formation in each j-nstance was to manage a mobife home park. As

such, the Commission finds t.hat Respondent is not a private water
company as def ined by the Vüater Service Regul"ation Act, and the
Commissi-on therefore cannoL exercise jurisdict,ion over Respondent.

1 Exhibit 6.
2 Exhibit L7.
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The Commission recognizes that this result does not provide
recourse to Respondent's residential customers who may object torate increases set by Respondent.. However, the remedy tor theseresidents does not lie with the Commission. The Commission is guidedin this case by language from a recent Nebraska supreme Courtopinion, holding that the plain language of a rule must guide the
Commission's application of the ru1e.3 Therefore, the Commission mustconsider the language of the llüater Service Regulation Act whichrequires that an entity be "organized for the purpose of furnishing
\¡¡ater" in order to be considered a private water company. Given thisstatutory requirement, the Commission finds thaL the evj_dencepresented does not support a finding that Respond.ent is a private
waLer company.

Based on the evj-dence presenLed, lhe Commj-ssion f inds that
Respondent has met j-ts statutory requirements under the Water Service
Regulation Act. Absent a statutory change to the definition of aprivate water company under t,he Vüater Service Regulation Act, orother circumstances as may arise, the Commission will not. exerciseregulatory authority over Respondent or require it to file annualreports a-s a private war'er ccmpan)¡. Because of this, t,he Cornmíssionfurther finds t.hat. t,his investigation has been completed and the
associat,ed docket.s can and should be c]osed

ORDER

IT IS THEREFORE ORDERED by the Nebraska Public Service Com-mission that this investigation be considered closed, and that Green
Acres MHP, LLC, be all-owed to contj-nue furnishing water to customersin accordance with Nebraska sLatutes and regulations

ENTERED AND MADE EFFECTIVE at Lincoln, Nebraska, this lgth dayof December, 20LB.

NEBRASKA PUBLTC SERVTCE COMM]SSTON
COMM]SSIONERS NG

ATTEST:

.,.{fu1/ / s/ /îrank E. r,andis
//s//uary Ridder

3 Gol-den Plains Servs. Transp
(20]-7) .

Execut.ive Di-rector

v. Ne.b. Pub. Serv. eoÍMn,n, 297 Neb. l_05 , l0g
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By Commissioner Rhoades :

DISSENT

that the Commissi-on is, by choosing
as a private water company, failinE to

to oversee the provision of water by

It j-s my view
regulate Green Aires
its statutory dutY
entities.

Page 5

not to
fu1 fi1 I
private

The evidence presented in this docket shows, in no uncertain
terms, that Green Acres is a private entity t.hat is engaged in the
business of furnishing waLer t.o private ciLizens. This ís an activity
that, pêr the Legislature's allocation of responsibilities . in the
Water Service Regulation AcL, should be overseen by Lhe Commission.
.The Water Service Regulation Act. was passed in order to prevent
private water companies from unfairly charging customers for the

. provision of an essential utility. Choosing not to regulate Green
À.r"" is contrary to the intent of the LegislaLure, and will be to
the detriment of Green Acres' residenLial customers.

The Commission is focused on language in t.he Act t.hat they read
to require a company to be founded "for the purpose of" providing
water. This is not the correcL reading of the stat.ute. The moment

Green Acres began to furnish water to customers who do not fal1 in
one of the statutory exceptions to regulation, Green Acres became a
private r¡rater company. The intent of the Water Service Regulation
Act was to regulate this particular activity in which Respondent has
engaged, and conseguently, Respondent should be subject to the
jurisdiction of t.he Commj-ssion. .;

Even if this were not the case, the effect of the RespondenL's
reorganization into a ne\^/ 1egal entity after it had already begun
furnishing water t.o customers cannoL be ignored. The evidence
presented shows that Respondent was purchased and subsequently
ieorganized into the entity known as Green Acres MHP, T-.,LC in 2007 -

Because Green Acres had already begun furnishing waLer to residential
customers prior to the reorganizaLlon, it cannot be said that the
entíty of Green Acres MHP, LLC was not organized for the purpose of
providing water. If Green Acres did not wish to act as a private
\Àrater company, it had the opportunity at. the time the LLC was formed
to stop doing so. However, this is not what Look place. Green Acres
chose instead t.o provide waLer to residenLial cusLomers, which is
clearly within the purvj-ew of the Water Servj-ce Regulation Act.

providing water to
legal entlLy which

As a result of Green
residential customers, and

Acres' acti-ons
by creating a

an
new
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furnishes waLer to customers, Green Acres falls under the statutorydefinition of a private water company. r therefore conclude thatGreen Acres MHp, LLC shoul-d be regulated by the commission.

Accordingly, I dissent.

tá*ø.^-
c ssioner Cryst.al Rhoades
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