
SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

BEFORE THE NEBRASKA PUBL]C SERVICE COMMISSION

Application No. FC-1365In the Matter of the Howard
County Medical Center, St. PauJ-,
Nebraska, v. BCN Telecom, Inc.,
Morristown, New Jersey, alleqì-ng
erroneous charges.

BY THE COMMISS]ON:

ORDER

Entered: March 2 9, 201,6

On August 3, 2015, the Nebraska Public Service Commission
("Commissj-on") received a Formal Complaint from Howard County Medical-
CenLer ("Med Center" or "Complainant") of St. Paul, Nebraska, against
BCN Telecom, Inc., (*BCN" or "Respondent") of Morristown, New Jersey,
alleging erroneous charges and seeking rel-ief from those charges.
Respondent timely filed an Answer to the Formal- Complaint.

A planning conference \^/as held in the above-captioned docket on
September 28, 20!5, wj-th representatives of the parties and the
Commission. During the planning conference the parties agreed to a
procedura.l- schedule including a hearing dat-e. The Hearing Of f icer issued
an order on October 26, 2015, memorializinq the agreements and
establishi-ng the pr:ocedural schedule f or the docket.

A Hearing in this matter was hel-d on February 24, 2016, in St.
Paul, Nebraska.

BACKGROUND

EVIDENCE

i Docket FC-1365, Transcript, 12:13 - 1-5 (Hereinafter "Tr page number:line
number" )
2 Tr 16:9 - 17:8.

At the hearirrg, the Med Center offered the testimony of three
witnesses, Mr. Arlan Johnson, Mr. Corby Shulte, and Ms. Janet Busse. Bclrl
presented testimony from one witness, Mr. Paul Resende.

Mr. Arlan Johnson, the Chief Executive Officer of the Med Center,
prefiled direct testimony and testified in this matter. Mr. Johnson
offered five exhibits which \^/ere accepl-ed into the record as Exhibits 4

through B. Mr. Johnson testified to the bitling dispute between the Med
Center and BCN, thre Med Center's former long dj-stance carrier, st.at.ing
the dispute had been ongoing for over: five years.l Mr. Johnson t.estified
t.he disputed charges were contained on four bil-1 statements received by
the Vjed Center from BCN on December 20II, March 2012, July 2012, and
June 2073. Mr. Johnson explained each bill statement contained charges
for two outgoing calls under the heading Account Code: 111, Lab Modem,
and showed almost simul-taneous call-s on the same Iine lasting for
thousands of minutes each.2 Al-l- eight. of the disputed cal-l-s were to the
same phone numbei.
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Mr. Johnson testified that t.he Med Center has two echocardiogram
(EKG) machj-nes that use a phone l-ine to fax EKG resufts to various
medical specialists. The Med Center designates account codes to different
telephone l-ines to assist in internal- record keeping. The EKG fax line
is identified as Account Code: 1-1-1-, Lab Modem on the Med Center's bill
statement. Mr. Johnson stated the EKG machines are on mobile carts and
are rol-Ìed t,o a focation when needed, where the EKG test is taken and
then the fax machine plugged into a phone line to fax the test results
to the appropriate specialist. Once the fax is sent, the machines are
unplugged from the phone line. Mr. ,Johnson stated the EKG machines are
only enabled to send faxes, they have no capability to receive any
incoming calls or faxes.3 He also testified the EKG machines use the same
single telephone line and it is not possible for the machines to send
more than one fax at a time.a Mr. Johnson further testified that the
average call- to send a fax from the EKG machine ranges from less than
one minute to around 3.2 minutes.s

Mr. Johnson next testified regarding the speci-fic disputed charges
that appeared on the four statements. He discussed the two charges on
the December 2011 bilÌ, showing two calls were made on October 5, 20II,
on the Lab Modem accounL, the first call \^/as initiated at t7:1,2 â.fir. r
the other at 1,1:I4 â.ilr. , and each cal-1 r¡/as billed as lasting I!,229
minutes. The Med Center r^/as charged çI ,325 for those two cal-ls.6

He discussed the disputed charges on t.he March 2012 biLIt showing
Lwo cal-l-s made on December 2I , 201-I , on the Lab Modem account. One call
initiated at 2:00 p.m. billed as lasting 33,614 minutes, the other at
2:02 p.m. was billed as l-asting f 4,125 minutes. The Med Center was billed
$6,360.19 for those t.wo calfs.T

Mr. Johnson testified regarding the'July 2012 bill- statement that
again showed two cal-ls made on May L6, 201"2, on the Lab Modem account.
One calf \^/as initiated at 11: 50 a.m. and billed as lasting 29,11,1
minutes, the second aL II:52 a.m. billed as l-asting 29,715 minutes. The
Med Center \^/as billed $3, 506. 56 for those two cal-ls .8

Mr. Johnson next discussed the disputed charges contained on the
June 20l-3 statement the Med Center received from BCN. The statement
showed two caffs made on May I,2013, on the Lab Modem account/ one
initiated at 4:23 p.m. that was billed as l-asting 12,575 minutes and the
second cal-l- initj-ated on the same line at 4:26 p.m. billed as lasting
12,512 minutes. The Med Center h/as billed $1/483.12 for those two cal-ls.e

Mr. Johnson testified that the Med Center disputed the bills for
the eight calls at issue with BCN, but paid the remaining outstanding

3 TR 17:11- - 1"8:24.
4 TR 25:t9-21..
5 TR 24:13-21-.
6 Docket FC-1365, Hearing
7 Docket FC-1365, Hearing
I Docket FC-1365, Hearing
e Docket FC-1365, Hearing
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bafance on the bill statements. l0 He further stated that the di-sputed
portion of the bills, the portion constituting the eight caffs, plus
interest and finance charges, constitutes the afmost $20,000 BCN is
attempting to col-lect from the Med Center. Mr. Johnson stated the Med
Center disputes the entire amount.11 Mr. Johnson testified they had
previously had simil-ar charges as the disputed charges, but when the Med
Center disputed the charqes the first time, BCN removed the charges, from
the Med Center's bilf.12

Mr. Johnson testified he investigated internally when he received
the bilIs containing the disputed cafIs. He determined j-t was impossible
for the EKG fax fine to place two cal-ls at the same time as detailed on
the bill statement. 13 Mr. .Tohnson stated he contacted BCN and asked for
an explanation of how the cafls as contained on the bill statement were
even possible. He testified BCN never provided any explanation and
instead turned the disputed amounts over to col-l-ections.la

Mr. Johnson further stated he received an emai] from BCN's
Col-lectÍons Department on January 28, 2015, informing him if the disputed
amount \^/as not paid the Med Center's long distance servj-ce wouf,d be
terminated on January 29, 2015.15 Mr. Johnson stated as a criLical- access
hospital it was imperative to its l-icensure and operation to have long
distance service, so his controller, Ms. Busse, contacted the Commission
to assist in getting an extension to February 2, 2015, for termination
of BCN's service, and conLracted with another long distance carrier to
serve the Med Center.16

The Med Cent-er next called Mr. Corby Schul-te, an fT Generalist with
the Med Center. Mr. Schul-te testif ied in t.his matter and of fered one
exhibit which was accepted into the record as Exhibit No. 9. Mr. Schufte
testified regarding the EKG machines used by the Med Center and confirmed
the EKG machines only use one telephone line to transmit faxes. Mr.
Schufte stated it is not possible for the two EKG machines to be sending
information at the same time on the same line.17 Mr. Schulte testified
that. the account code designation of Lab Modem \^/as carried over from
when the EKG machine used to be in the Lab, but now the term "Lab Modem"
is used to designate the mobil-e EKG machj-nes.18

Mr. Schulte testified the number dialed by each disputed call is
assigned to Dr. Joseph L. Kummer/ a physician l-ocated in Lincoln.
Nebraska. Mr. Schufte further testified he contacted a Mr. Donovan
Lempka, an IT specialist in Dr. Kummer's office. Mr. Schulte Le-stified
Mr. Lempka reported that Dr. Kummer's office had experienced no problems
with its fax machines or telephone fines and he tol-d Mr. Schulte there

10 TR l-5 :20 - 16:6; 25:22-24;
11 TR 27:3-8.
12 TR 20:2I-24.
13 TR 20:.21,.- 21 :2.
r4 TR 27:3-78.
1s Docket FC-1365, Hearing Exhiblt No. 8
16 TR 28 :8 - 3I:.21 .

17 TR 57:9-I2.
18 TR 55: 11-16.
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I^¡as no way the office phone line could be ín use that lonq, the office
would be unable to keep doing business. le

Mr. Schul-te also testified regarding the internaf investigration he
conducted j-n response to the disputed charges. He checked with
Cent.uryT,ink, the locaf telecommunicat.ions carr j-er f or the Med Center
about possible problems with the phone fines and was told there \^rere no
problems. Mr. SchulLe al-so talked with the nursing staff that uses the
EKG machi-nes, and they report.ed they had encountered no issues sendj-ng
faxes or any other problems with the EKG fax machine.20

Upon cross examination, Mr. Schulte testified that in the event
the main phone l-ine for the EKG machine is busy, the other EKG machine
can be plugged into another l-ine at the nursing station. He estimated
about ten percent of faxes ü/ere sent. this way, and any such faxes would
be shown on a different account number on the next bitf statement.2l Mr.
Schul-te further testified on cross that he conducted no test of the EKG
machj-nes and did not have the Med Center's l-ocal provider come to the
Med Center and conduct any tests of the Med Center's tefecommunications
f acil-ities .22

Lastly, the Med Center offered the testimony of Ms. Janet Busse,
the Controfl-er for the Med Center. Ms. Busse testified she is the head
of the finance department for the Med Center. Ms. Busse in her testimony
further explored the bill statements containing the disputed cal-l-s. She
discussed the delay in billing for the disputed calls, noting the October
2011 calls \^/ere billed on the December statement which contained November
usage. Similarly, Ms. Busse pointed out that the March 2012 bill
statement contained the disputed cal-1s that had been pJ-aced, according
to the statement, on December 2It 20II. She testified BCN'explained calfs
are not billed untif they terminate, but she was unable to explain why
the cal-ls that had terminated in previous months did not show on the
bill staLement to the Med Center until after the month of termination.23

Ms. Busse next testified regarding other faxes sent on the same
line during the time the disputed cal-ls showed the line in use. She
discussed the November 2011 bill statement, which was accepted into the
record as Exhj-bit No. 10, showing the other October 20II usage of the
Med Center. The statement showed four other cal-ls made on the Account
111: Lab Modem line on October 5, 207I, including to Dr. Kummer's number
in Lincol-n. The disputed caffs from the same day that were incl-uded on
the December 2011 bill staLement showed that if the billing ü/as correct/
the l- j-ne would have been tied up with the hung cal-l and theref ore
subsequent calfs could not have been placed.2a Ms. Busse testified to
simifar call-s on the days and at the same times as the other disputed
caffs.

19 TR
20 TR
21 TR
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23 TR
24 TR
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Ms. Busse testified the Med Center switched long distance providers
from BCN to Centurylink around January 30, 2015. She further t.estified
the Med Center has experienced no problems with hung calls or calls
lasting thousands of minutes since switching providers. Ms. Busse
testífied that the Med Center has been using the same telephone and fax
equipment since 2009.25

BCN cal-l-ed Mr. Paul Resende, the Credit and Coll-ections Supervisor
for BCN. Mr. Resende prefiled testimony in thì-s matter that was accepted
into the record as Exhibit No. 20. Mr. Resende also offered three
exhibits into the record which r¡/ere accepted into the record as Exhibits
2I through 23. Mr. Resende testified regarding the billing dispute
between the Med Center and BCN. Mr. Resende explained that BCN is a

reseller of MCI long distance service, and as such has no controf or
management over the network providing the long distance service to the
Med Center.

Mr. Resende testified that he became involved in the dispute after
t-he charges were gett.ing "aged ."26 He stated he wasn't involved when the
initial cal-1s were disputed or investigated by MCI, but brougtht himself
up to speed through reviewing the documents and email-s of his
predecessor. Mr. Resende stated that MCI had.previously credited BCN for
simil-ar charges when disputed by the Med Center as those at issue in
this precedì-ng. BCN/ in turn credited the Med Center for those charges.

Mr. Resende testified MCI has refused to issue credits for the
disputed calls at issue in this proceeding.2? He further testified that
when BCN asked MCI to investigate the disputed cafls, MCI found the cal-fs
to be valid. Mr. Resende stated he has no knowledge of how MCI
investigates disputed charges or calls and further stated that in all
hj-s years of experience, he has never had a carrier report back to a
reself er that a charge f or a phone caf 1 \^/as not valid. 28 Mr . Resende
testified that BCN/ as a resell-er of MCI's long distance service, has a
contract with MCI and BCN has already paid the disputed charges to MCI.2e

Mr. Resende testified that he was aware of the Med Center's critical-
access status and contacted the Commission to ensure the Med Center had
another provider lined up before service \^ias terminated by BCN, if they
hrere unabl-e to work ouL an arrangement.30 Mr. Resende further t.estified
thal- BCN di.d attempt to find resolution and offered to remove alf finance
charges, a total of around $7,000, and said they would accept çI2,970.6'l
and consider the outstanding bill paíd in full. Mr. Resende testified
when he spoke with Mr. Johnson tlie CEO about the disputed charges, he
told Mr. Johnson, "Lhe dispute j-s over at this point."31 Mr. Resende

25 TR
26 TR
27 TR
2B TR

82:75 - 83:6.
93:5-2I .

95:'l - 96:9 and ÎR L22:4-20
96: 10 - 98: 1.
99:9-22 .
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further testified that he got aggressive with the Med Center on the phone
in attempting to get payment.32

Upon cross examination, Mr. Resende stated he had no knowledge of
the equipment or confíguration used by the Med Center for its phone
system' including t.he EKG fax machines, nor did he or anyone from BCN
inspect or test the Med CenLer's equipment.33 Mr. Resende further
testified that he was brought into his position with coll-ections to cfean
up outstanding accounts, including the Med Center's. He confirmed. he
became involved with the Med Center's account after the disputed charges
had become "ag'ed" and was directed to do what he had to do to get the
Med Center to pay its outstanding balance.34

OPINTON AND FIND]NGS

The Nebraska Tel-ecommunications Regulation Act3s (Act) qives
regulat.ory authority to the Commj-ssion to regulate tel-ecommunications
carriers. Pursuant to Neb. Rev. Stat. S B6-123, the Commission is given
authority to investigate and resolve subscriber complaints concerning
quality of tefecommunications service and d.isconnection of said service.
Further, the statute directs the Commj-ssion to hold a hearing upon
petition by a subscriber and gives the Commissj-on discretion to, "by
order grant or deny, in whole or in part, the subscriber/ s petition or
provide such other rel-ief as is reasonabfe based on the evidence
presented at the hearing."36

The Med Center filed a petition against its former long dj-stance
tel-ecommunications carrier, BCN, seeking relief from approximately
$20,000 in charges, incfudinq finance charges, billed to the Med Center
by BCN for ei-ght long distance cal-l-s. The disputed cal-ls were bil-led to
the Med Center on four different bill statements, each statement
containing Lwo calls that occurred afmost. simultaneously. BCN is a
resel-l-er of MCI/ s long distance service and relies on the network and
facilities of MCI to provide service to its customers. BCN bills its
customers based on usage data provided by MCI.

All- the disputed charges relate to phone cal-1s to the Lincoln,
Nebraska office of Dr. Joseph L. Kummer. The calfs fast anywhere from
II,22B minutes to over'74,725 minutes each. All eight of the disputed
calls were coded to an account designated by the Med Center for its two
portable EKGmachinesf Account Code: 111, Lab Modem. The Med Centeï moves
the EKG machines to where they are needed, conducts the EKG test, ptugs
the phone l-ine of the EKG machine in and faxes the resufts of the test
to the appropriate medical special-ist. The phone line for the EKG machine
is then disconnected from the waff once Lhe fax is sent.3?

32 TR l-02: l-5 - 103:20
33 TR 127:4 - 128:14.
34 TR 124:13 - 125:16.
3s See l/eb. Rev. Stat. S 86-101 et seq.
36 Neb. Rev. Stat. S 86-123(1) (Reissue of 2014)
37 TR 17:11 - 1,8:24.
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The Commission heard testimony that the disputed charges are noL
the first instance of issues between BCN and the Med Center. The Med

Center had one previous instance around August of 2011-, where the EKG

machine account h/as billed for two similar J-engthy call-s, resulting in
a bilt to the Med Center for $14,000. lVhen the Med CenLer disputed the
charges with BCN, it in turn contacted MCI who agreed to credj-t the
charges. BCN in turn credited the amount to the Med Center.38 No

information r¡ras received regarding the decision of MCI to credit the
billed amount for the August 2011 cafÌs.

When the Med Center received the next bill statement in December
of 2011, containing two charges at issue in this docket, they aqain
disputed the charges with BCN. According to BCN, MCI has refused to
credit the charges for the eight cal-l-s at issue.3e As the dispute
continued and subsequent statements hrere received containing disputed
charges, the Med Center conLinued to pay the undisputed porLions of its
bills. The dispute cufminated in January of 2015, when BCN told the Med
Center their J-ong distance servj-ce would be terminated on January 29,
2075, 1f they did not pay the outstanding disputed bal-ance, now almost
$2 0, 000, including finance charges . a0

IL is unclear Lo the Commission why the dispute at issue in this
proceeding hlas all-owed to linger since 20II and continue to grow. Vüe

urge both parties in the fuLure to more proactively pursue resol-ution.
Allowing these disputes to remain unresofved does all parties a

clisservice. We understand contíngencies of personnel changes and hectic
schedufes competing for the attention of businesses, but woul-d counsel-
more timgly and prompt attention to such matters in the future.

The-re \^/as some disagreement between the witnesses fo-r the Med
Center an,C the witness for BCN as to how much discussion and effor:t was
made to f ind resol-ution to thj-s issue. However, for our purposes,
resofution between the parties \^/as never reached.

The issue before the Commj-ssion in this proceeding distills
to this: hÌas the Med Center owned customer premise equipment
facitities maffunctioning causing the charges at issue or vüas

malfunction instead somewhere else outside of the control- of the
Center.

down
and
the
Med

BCN maintains the charges billeci to the Med Center for the eight
calls in question are J-egitimate. Mr. Resende testified that BCN askecj
t\4CI to inve-stigate t.he charges and they responded thal- the charges htere
valid. Mr. Resende himself had no, firsthand knowledge of MCI's network
or systems, nor does he know what MCI's investigation of the charges
enEail-ed.a1 Mr. Resende, the head of the collections department of BCN,
came to the dispute l-ate when he \^/as brought in by BCN to cf ean up
overdue accounts. He admitted he used the emaifs and notes of his

38 TR 1,22: 4-16 .

3e TR 95l'1 - 96:9 and TR 12224-20.
a0 See Docket FC-1365, Hearing Bxhibit No. I and Heari-nq Bxhibit 23.
41 TR 123: 1-11.
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predecessors to get up to speed with the situation.a2 He further stated
he had no firsthand knowledge of the Med Center's facilities or
eguípment. The only insight offered by Mr. Resende is Lhat in his
experience, he has never heard of an underlying carrier responding to a
resell-er with an ans'h/er other than disputed charges are valid.43 Vühile
we are sure Mr. Resende is knowledgeable about the telephone business,
in this case' he coul-d offer no j-nformation regarding the specifics of
thj-s case beyond his attempts to collect the outstanding bill from the
Med Center.

The Med Center had its IT person, Mr. Schulte, look into the Med
Center's equipment, including the EKG machines, after the bills were
received. Mr. Schul-te talked with the nursing staff that uses the EKG
machines/ and they report,ed no problems with the EKG machines.aa He
contacted centurylink, the Med center/ s local provider, and they
indicated they had experienced no issues with hunq cal-l-s on the phone
l-ines from the Med Cent.er. as Mr. Schul-te also contacted Dr. Kummer' s
office and reported their answer that they had experj-enced no problems
with their fax machine. Mr. Schulte testified it is impossible for the
EKG machines to make simultaneous cal-l-s to t.he same number.a6 Mr. Schulte
further testified it is not possible for the fax cal-ls to have tied up
the fax machines anywhere from al-most. 8 days to over 51 days and not
have anyone at the Med Center notj-ce or have issues sending faxes during
that time. a?

However, Mr. Schulte also testified that no inspections or tests.
hlere conducted on the Med Center's physi-cal telephoiie lines or the
equipment, incl-uding the EKG machines. Nor were any tests conducted on
Dr. Kummer' s phone l-ines or equipment that r¡/e are a\^/are of in this
proceeding.4s

Consequently, the Commission is left with mostly anecdotal evidence
regarding the underlying cause resulti-nq in the bills for the eight
disputed cal-ls. However, Lhere are other undisputed facts on the record
that do al-f ow the Commissi-on to draw certain concl_usions.

First, the eight cal-ls at issue are obviously anomalies compared.
to the hundreds of other call-s billed to the EKG machine account. Atl
of the other usage of the EKG lines lasted on average from l-ess than a
minute Lo around three minutes. The eight cal-l-s at issue by comparison
lasted thousands of minutes. Clearly the usage on the disputed bil-l-s was
wel-l- outside of the ordinary usage of the Med Center.

Second, as the EKG fax line was used multiple times to send faxes
during the same time period the bill statements show the fines in use
due to the hunq calls, BCN is unable to show that the Med Center received

42 TR
43 TR
44 TR
45 TR
46 TR
47 TR
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any value or actuaf service that woufd resul-t in charges for which the
Med Center is responsible. In the same way BCN can show no fail-ure of
the customer owned equípment of the Med Center that woufd enabl-e them
under the terms and conditions of their service to colfect from the Med

Center. lVe f ind no term of service that wouf d enabl-e BCN to col-Iect
charges when no service ró/as rendered or faj-l-ure by customer equipment
shown.

Third, \^/e think it telling that all of the cal-l-s at issue were to
t.he same fax line in Lincoln. It woul-d seem to us the likelihood of a

mal-function of cusLomer premise equipment only occurring when a specifíc
number is called and never with any other cal-ls extremely rare.

And fina1ly, and in our view most compelling, the Med Center
switched long distance carriers around January of 2015 to Centurylink.
The Med Center/s equipment, phone lines, system, and usage remained the
same as before the dispute, during the dispute with BCN, and since the
change to Centurylink's long distance service" The problems encountered
with hung calls on the EKG line when faxing to Dr. Kummer's office have
not reoccurred for over a year since the Med Center switched long
distance providers. ae It stands to reason that if the problem occurred
as a resuft of a malfunction in the Med Center's equipment, those same
problems woufd have manifested themselves again with a different long
distance carrier. Therefore, it is reasonable to concl-ude the customer
premise equipment was not the source of the trouble that resul-ted in the
bills that caused the dispute.

Based on the evidence in this proceedíng, the Commission finds the
Med Center is not responsible for the disputed charges arising from the
eight EKG cal1s at issue. Vlhile we are unable to defj-nitively state what
the mal-function was that caused the charges to accrue, we think it more
llkely than not the cause was not the Med Center's equipment, phone l-ines
or personnel. Vüe find this to be an j-ssue between BCN and its underlying
car:rier MCI and should be resol-ved by those parties. Therefore, we fj-nd
the Med Center does not owe the outstanding balance in dispute with BCN

and hereby find BCN should cease and desist from attempting to collect
the disputed amount and any other fees or finance charges associated
with the disputed amounts from the Med Center.

ORDER
IT

that t.he
Te-Lecom,

IS THEREFORE ORDERED by the Nebraska Public Service Commissron
Formal- Complaint by Howard County Medícal Center against BCN

Inc., be and is hereby, sustained.

IT IS FURTHER ORDERED that the relief sougrht by the CompJ-ainant,
be and is hereby, granted, and the Howard County Medical Center is not
responsibfe for the disputed charges incl-uding finance charges and fees.

IT IS FURTHER ORDERED that BCN TeJ-ecom, Inc. , shal-l- cease and
desist from attempting to collect any or aIÌ of the charges disputed in
the above-captioned compl-aint from the Howard County Medical- Center.

4e TR 82:15 83:9.
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ENTERED AND MADE EFFECTTVE at Lincoln, Nebraska, this 29th day of
March, 201,6.

NEBRASKA PUBLIC SERVICE COMMISS]ON

COMMTSSTONERS CONCURRTNG

ÅøÅ//r

s//Frank E. LandLs
s//tLn Schram

Chairman

ATTEST:

Executive Directór

Pt.¿

//
//
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