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In the MatLer of the Application
of Douglas Rainfort,h, Doniphan,
seeking authority Lo receive
advanced telecommuni-cat ions
service from the Doniphan
Exchange of Hamilton Telephone
Company.

Application No. C-5003

GRANTED

Ent.ered: April 2, 201-9

BY THE COMMISSION:

By Application filed Septembet 6, 201-8, Douglas Rainforth of
Doniphan, Nebraska, sought authority Lo receive advanced
tel-ecommunicat.ions servj-ce f rom the Doniphan exchange of the
HamiLton Telephone Company (HamiLton) rather than from Lhe Hansen
Exchange served by Windstream Nebraska, Inc. (Windstream) . Not.ice
of the Application appeared,in The Dail Record Omaha, Nebraska,
on September 11, 201-8.

EVÏDENCE

On November 15, 201-8, Windstream filed a. letter stat.ing that
it did not consent to the boundary change. Pursuant t.o Neb. Rev.
Stat. S 86-135, the Commission hel-d a hearing on March 6, 201-9 at
the Doniphan Event Center, l-03 W Pine Street, Doniphan, Nebraska
68832. The application, response, publication, and hearing
notice hrere made part. of the record by the Commission. Mary
,.Tacobson appeared on behalf of lVindstream. Pat Shaw testified on
behalf of Hamilton, but \¡ras not represented by counsel. Sallie
Dietrich and Shana Knut.son appeared on behalf of Commiss j-on staf f .

Commission exhj-bits numbered 1- - 10 were offered and accepted.
These exhibits included Exhibit !, consisting of Mr. Rainforth's
applicaLion, and Exhibít B, including a let,ter from Hamilton
stat.ing that HamiLton consents to lhe boundary change, 4nd that it
will pay construction and costs for the change..Additionally,
Exhibit 1l- was offered by the Applicant in C-5004, and was accepted
into the record. Following the hearirg, on March 27, 20L9, counsel
for Windstream submitted a letter stat.ing Inilindstreamf s position
regarding Exhibit I!, which \Aras accepted as l-ate-filed ExhibiL l-2.

Mr. RainforLh testified in support of his application. Mr.
Rainforth sought a boundary change for hís rental property located
at 7601- Rosedale Road, Doniphan, Nebraska. He t.est,if ied that
broadband service has become a vital- part of l-ife and the marginal
nature of the current service has present.ed a problem for his
family and current. tenants.r He testified he moved out of the home

1 See Testimony of Douglas RainforLh, Hearing Transcript (TR) 9:]-0-1-4
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located in Windstream, s territory and currently
however, it was difficult to find renters because
broadband availability Lo Lhat residence.2
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rents the home,
of the lack of

Mr. Rainforth indicated that he contact,ed Vüindstream on prior
occasions and was informed that there uras no intention to provide
this location with broadband service.s He stated that Windstream
has been in the area sj-nce 2006 when they took over.from Al1te1 .a
He also staLed. that lVindstream has had the opportunity to provide
broadband internet service to the area and has not done so.s When
!{indstream t.ook over t.he Hansen Exchaflg€, he signed. up for a one-
rate phone and broadband internet plan.6 At that. time, Mr.
RainforLh testified, he \^/as told that DSL internet. service wouLd
be ava'i lable to his address in the next six to twelve months. ? He
stated t,hat üras approximaceiy i2 years ago. s rn addit.j-on, he
testified that he called Windstream customer service on a regular
basis asking when they \^rere going to provide him service. He
test,if ied that, about. six or seven year"s ago a wind.stream
representative told him t,hat they had no ptun= to provide broadband
service and not. to expect anything in the future.e

Tn addition to not having .lcroadband service, Mr. Rainforth
aFa+-a¿l F1,.^ *1^^*^ 1.:-^ ^^-^--.j ^^ --l --l-^LÐequçs, u¡rs A/rrL/rrç t-Lrlc Ðs! vJUC ctIILI tltcrJ-IlLefldflçe IId'$ CfeUefaOÏAE.eq..
Since he has no reception for cellular service at his house he has
relied on landline service for communication.lo Any number outside
of the Hansen Exchange is long distance. He has had to pay for
long distance plans to make calLs to communities of int.erest and
his county seaL.11 Regarding maintenance, he testified, there are
many broken wooden posts in the area that support the copper
connections. The broken posts and broken covers leave the wires
exposed to the elements and rodents. He stat.ed he is aware of ot.her
service issues that, have not. been fixed by WindsLream.12

Mr. Rainforth testified Lhat he had t.ried a fixed wireless
product offered by another caruier but that he was not happy with
its performance and speeds.13 Most days he said, he was only able

Id. at 9: L5-1-8.
See jd. at L0:2 Èhrough ttz2J:
See id.
Id. aE lO:4-6.
See id. at l-0 z7-12.
Mr. Raínforth testified he signed a contracL for DsL service buÈ that servi-ce

h¡as.never provided. He reguested a copy of the contract he signed but. he could
noÈ get a copy from ÍÍindstream.
8 See TR 10:.7-L2.
9 See jd. at L0:23 through 1-L:L9.
10 See id. aE tl:22-24.
l-L See id. aE L2: L-6.
t2 See id. aE l2:7-lt.
13 See jd. at l-3:23 t,hrough 1-4:14,
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to receive broadband speeds of around 1.5 Mbps.la Evenings and
weekends were worse because of congestion.ls There were times where
he lacked service altogether.16 Because the fixed wireLess service
was not reliable, he did not want another unreliabLe fixed wireless
service.lT He further stated Lhat. af t.er digging into some of the
technical aspects of Windstream's proposal, he could say with
confidence that the system would not work as advertised.ls

Mr. Rainforth testified t.hat has been waiting 12 plus years
for Windstream to offer him broadband service. Considering the
track record of maintenance issues he l-acked confidence in
Windstream' s ability to of f er the servj-ce and f ix t.he bervice.le
He added to that the concern that t.hey would be able to provide
go.od service while they are undergoing Chapter, 11 Bankruptcy
proceedings.20

.',:, On the other hand, Hamil-ton was willing t.o offer a fiber-
based broadband service. Mr. Rainforth tesLified that Hamilton's
ser'vice ,woul-d be the best and most reliable service.2l

..!

Upon quest.ionirg, Mr. Rainforth testified that he and his
Lenants need InEernet service for their business and for school

. needs. His tenant has a child in school and Internet access is
needed"f,or schooL work.22 He would l-ike aL least 20 Mbps speeds
but fast.er would be better. Mr. RainforLh f,urther Lestified he
was not ahrare Hamilton could build fiber to Lhat location without
a boundary change.23 He also testified that, he would be satisfied
wit.h speeds of up to 1-00 Mbps at t,hat. locatj-on.2a

Mr. Brad Hedrick, Regional President of Operat,ions for
Vüindstream for Nebraska, Iowa, Minnesot,a, Missouri and Arkansas,
testified in opposition to the application. Mr. Hedrick testified
that îlindstream does intend Ëo serve these customers with fixed
wirel-ess technology and propose to do that fairly soon. He stated
that fixed wireLess is a technology that. Windstream came upon in
early 2O:-8 where they discovered that there had been dramatic
improvements in fixed wireless technology. Windstream is using a

14 See
l-5 See
16 see
1-7 See
l-8 See
19 See
20 See
2L See
22 See
23 See
24 See

at
at

id
id
id
id
id
id
id
id
id
id
id

19 :t-7; .see aLso TR 20 :7 -:.4 .

t7:tO-A9.

aE t7 221 -25.
aE 2Lz2-8.
at 31222 Eh'rougn- 32:6.
aE 32 7-9.
at 32: LL-L5.
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company called RÃÐwrN.zs They can provide 3_00 Mbps down and g Mbps
up and this technology uàes something call-ed beamforming wnich
helps mitigate some of the int.erference Íssues we,ve heard about
in Lhe older fixed wireLess technology.zG

Mr. Hedrick further testified Lhat Wind.stream did encounter
some delays last year. 27 rt had intend.ed to have service
operational in mid-201-B when the FCC changed the rules on them
with regard to an envj-ronmental impact. study and that sl-owed down
these project,s.2B lVindst.ream also encountered. issues with Adams
county when we actually applied for the permit.s to put up the
poles. zg Í,Iindstream has struggled with those issues getting
resolved with Adams County which caused them to revise how they
propose to provide service.30 T¡'Iindstream uras in the process of
negotiating a l-ease with Ameri-can Tower Company for one of t,heir
sites and one of the Hall- County sites.31 Windstream estimated t.hat
both of these sit.es would be complete by the end of April .r, Mt.
Hedrick stated they have delivered poles for their Sutton and
Harvard projecLs. Those are currently laying on the ground. where
they are putting those up. ü'Iindst.ream is estimat,ing completion of
ttrose si les Ï-rr¡ mi d-Anri I 33 ôr¡ar¡-l I Trr.i ¡Äc{- .i -{-^*J^ ts^ **^--.: r^

-J v v v&s++, rr¿¡¿spu!çgrlr r¡ruç¿luÞ u\J I.rr\JV¿L¿cservj-ce 'to 887 househol-ds in the Hansen, Harvard., and sutton
^-^^- ?¿d¿ edÈi . -'

Mr. Hedrick further testified that nothing prevents Hamilton
from building fiber to provide broad.band servj-ce to t.hese customers
Loday. The boundary ehange process is noE required Lo provide
broadband service.ss

Upon questioning by the Commissioners, Mr. Hed.rick testified
that t'he long dist.ance charges are Lhe hist.orical way t,he teLephone
service developed. There was local calling within a given exchange
and in some cases there \^rere extended area service rel_ationships.36
Mr. Hedrick also answered questions about Windstream, s Chaptèr 11
filing. He testified that the bankruptcy court authorj-zed it to go
ahead and use 4OO million of the one billion do1lar line of
credit. 3? The big issue will bg what they call pre-petition

25 See Testimony of Brad Hedrick, TR 95 :2e-25,
26 See jd. aE 95:20 through 96:5.
27 See id. at 95:6-18.
28 See
29 rd.
30 rd.
31- See
32 See
33 See
34 See
35 See
36 See
37 See

id.

id.
:Å
id.
id.
id.
id.
id.

at 96 :L9-24.

aÈ 96:19 through 9726
aE 97:8-l-3.
at, 98 zt4-24.
at 1-01" :23 Lhrough L02 :5 .

at L05:1-6.
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invoj-ces from vendors as those will have to be approved fbr payment
by the bankruptcy court judge.38

Mr. Hedrick also testified they had not reached out to any of
the applicants except for Mr. Rainforth.sg They have.not started
marketing this service.a0 He further stated that a vast majority of
people would say they wanted fiber but it was just not feasible to
provide fiber to everyone.al

Mr. Hedrick agreed that Windstream initially stated it would
have service available May of 20l-8, then August, Lhen November.a2
He testified that Windstream encounLered the rule changes by the
Federal Communications commission and unexpected difficulties wit,h
ACams County.a3 Windstream did not have any fixed wireless sites
active in Nebraska.aa After the towers are erecLed, Vüindstream
would need to place the equipment at the site and interconnect it
with backhaul. Mr. Hedrick agreed that there may be instances where
someone woul-d not be abJe to get the fixed wireless servi-ce based
upon where they are located. However, it thoughL iL would be an
extremely 1ow probability.nt

Upon further questioning, Mr. Hedrick testified that the age
of the plant in that exchange would be mid-1-980s.a6 Windstream's
fixed wireLess service would not be a Jocal exchange servj-ce.
lVindstream would noL fil-e a tariff and the Commission would not
have the ability to oversee the service quality provided by that
service.4z Mr. Hedrick testified that Vlindslream would be able to
provide its fixed wireless service in that exchange irrespective
of a grant of the applÍcation and change in t,he 1ocal exchange
boundary. a8

Mr. Pat Shaw, General Manager for Hamilton
Tel-ecommunications, testif ied on behalf of Hamil-t.on. Hamilton' s
fastest speed tier is 1 Gbps download by 250 Mbps upload.ae The
cost of that service is approximat.ely $89.95, which is a cost when
bundled.s0 Hamilton's becond tier would be 250 Mbps download by,50

\

38 rd.
39 See
40 See
41 See
42 See
43 See
44 See
45 See
46 See
47 See
48 See
49 See
s0 rd.

id. at 1-06 : 1-0 - 1-3 .

id. at L06 z2t-25 i
id. aÈ 108:20-25.
id. aL 113 zt-7.
id. at 113 zt2-:..8.
id. aÈ 114 zt2-t9
id, at 115 z2-19.
id. aÈ L1-8 z6-t7.
id. at 120l.7 through l2t:6.
id. al 122;6-],2
Testimony of Pat Shaw, TR l-25 z2-22.
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Mbps upload.s1 Hamilt,on'.s third tier is 50 Mbps download by 25 Mbps
upload.s2 Hamilton currently has extended area service agreements
in place in t,he Doniphan Exchange which means subscribers can call
the Hansen Exchange and with Grand Island without. incurring long
distance charges. s3

Mr. Shaw furt.her testified that Mr. Rainforth lives
approximately two and a half miles from Hamilton's boundary. He
testified that service could be up and running within 60 days.sa

In response to quest,ions from Commissioners, Mr. Shaw stated
Hamilton could provide broadband service without a boundary
change, however, without having universaL service funds available
to it as the incumbent carrier, it does not make a business case
for Hamilton to make that, investmenL and provide that servj-ce.ss A
boundary change would be necessary in order to obtain access to
those resources.

Upon questioning from staff, Mr. Shaw testified t,hat Hamilton
consented to the application.s6 In Lerms of construction cost for
the fiber build, if.the boundary change were approved, there would
be rio dírect cost to the applicanL.sT

OPINION AND FINDINGS

Changes of a LocaL exchange Lerrit.ory are governed by lVeb.
Rev. Stat. SS 86-L35 to 86-l-38. Section B6-135 st,ates only' upon
non-consent of all telephone carriers involved shall- the
Commission hold a public hearing in the application. With a protest
filed by Winds-tream opposing the proposed boundary change, the
Commission held a public hearing on March 6, 2A19, in Doniphan,
Nebraska. ss

HamiLton and WindsLream are local exchange carriers holding
certificaLes of public convenience and necessity to provide local
exchange service in their respective terrj-tories. Mr. Rainforth
seeks servi.ce to his rental house, whi-ch is located within the
boundary of Windstream's Hansen Exchange, and has requested a

51 fd.
52 rd.
53 See id. aE t26:L-6.
54 See id. at L28:l--5.
55 See id. aE L29:1-19.
56 See id. at 130:1-7.
57 See id. aÈ L30t9-L4.
55 Notice of the hearing was maifed to the inlerest,ed parties on or around
ilanuary 7, 2OL9 .
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boundarlz change so thaÈ he may receive advanced telecommunications
service from the Ðoniphan Exchange of Hamilton.

Windstream does noL consenL to Lhe boundary change in
question, based upon íts plans to deploy a fixed wireless product
to its Hansen exchaflgê, which would allow the Applicant to obtain
broadband internet at his rental house. Hamilton does consent to
the boundary change and is willing to pay related eosts.

The Commission finds that, based upon the evidence presented
and argumenLs offered, that t.he Applicant is not receiving, and
will not receive within a reasonabl-e t.ime, advanced
telecommunications capabilit,y service f rom l[indstream. The
Commission notes t.hat given the utility and necessity of access to
broadband internet in today's wor1d, even short delays may present
significant j-nconveniences and challenges to Nebraska residents.

In considering this application, \^re weigh the testlmony
offered blr Mr. Rainforth and offered by Windst'ream. The Commission
notes the fact that Windstream has been on notice that Lhe
Applicant wpuld be seeking advanced telecommunications service
since September of the previous year. However, the evidence
presented in this docket shows thaL very little progress in
providing service in Ehe Doniphan area has been made since the
opening of this docket in Septçmber. V'le further find Windstream's
testimony that it plans Lo provide advanced telecommunications
servj-ce to this area by the end of April lacks sufficient
credibility. Windstream has previously made'claims that it would
have its broadband servj-ce operative in the Doniphan area 1n the'
summer of 201-8, only to experj-ence severaL delays.5e Given the date
of t.he application in this matter and that progress on. the fixed
wireLess project has been slow, the Commission believes the
Applicant, has not received, and will not receive, advanced
Lel-ecommunications services wiEhin a reasonabfe period of time.

The Commission further finds that the revision of the exchange
service area is economically sound and will noL impair the
capabiliLies of Lhe teLecommunications companJ-es affected by the
change to serve their subscribers.

The
willing

Commission furt.her finds that although
to pay construct.ion and other cost,s

the Appli-cant is
related to this

59 See Commission Dockets. Nos. C-496Q, In the Matter of the AppTication of
Jason Poppe et af . (l¡lindstream testifying in MaÍ 2018 that service would be
avaifable in thírty to sixty days) , and C-4973, In the Matter of the Application
of Keith Skrdl"ant (V'findstream Lestifying in .Tune 2018 thaÈ service woufd be
avaiLabJe ín earty AugusL) . See afso Commission Docket No. Ç-4981, In the Matter
of the Application of Beau Toben (Windstream testifying in November 201-8 that
the Doniphan projecÈ had been deLayed).
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boundary change, Hamilton has stated its willingness to pay such
costs, and this requirement is therefore waived under Neb. Rev.
Stat. S 86-1-36 (3) .

Beíng fu1ly advised in the.premises, Lhe Commission hereby
finds that the requirements of Neb. Rev. stat. S 86-136 have been
met and the Applicant's request should be granted, and the exchange
boundaries should be modified to allow the Applicant to receive
advanced telecommunications capability service from the Doniphan
Exchange of Hamilton Telephone Company.

ORDER

ÏT IS
Commission
granted.

,THEREFORE ORÐERED by the Nebraska
that the, application should be, and

Public
it is

Service
hereby,

IT fS FURTHER ORÐERED that, the revised exchange boundaries
detailed in Attachment *4" to t.his order be, and are hereby made,
the official- boundaries of the Doniphan Exchange of Hamilton
Telephone company and the Hansen Exchange of Windstream Nebraska,
Inc.

ENTERED AND MADE EFFECTIVE at Lincoln, Nebraska, this 2nd day
of April , 201-9.

NEBRASKA PUBLTC SERVTCE COMMISSION

COMMISSIONERS

G,

7/qw'ING:

SL-

Chair

ATTEST

Executive Dire
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