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PROTECTiVE ORDER

Entered: September 27, 2016

BY THE COMMISSION:

PROlrECT I\ZE ORDER

This Plotective Order shalI govern the use of all- confidential

information (defined below) and documents produced by, or on behalf

of, any party in this proceeding. Notwithstanding any order

terminating this proceeding, this Protective Order shall remain in

effect until specifically modified or terminated by the Nebraska

Public Service Commission ("Commission") .

1. Conf iclential- ' Informati on: Al-1 documents, ciata,

inf ormat,lon, studies and other matters (includ-ing conf idential

information in computer storage media o.r devices of er¡ery type or

description) filed with the Commission or furnished. to other

parties as part

for information,

of testimony or briefs or pursuant to any requests

subpoenas, or other modes of discovery (formal or

informal), and incl-uding depositions, that are claimed to be of a

trade secret, proprietaryn

collectiveiy .referred to ag

or confidential nature (hereinafter

"Confidential- Information") shall be

so marked lcy the party so claiming, bY stamping the same with a

designatJ-on indicating its trade secret, PïoPrietary or

conf idential- nature. Access to and revi-ew of Conf idential-
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ïnformat j-on shal-1 be strictly control_l_ed by the terms of this
Order.

2. Nondisclosure Agreement: No access to Confidential_

Information shall- be authorized und.er the terms of this Order to

any person until the person desiring access to such informatj-on

signs a Nondiscl-osure Agreement in the form that is attached hereto

and incorporated herein as "Exhibit A,,. The Nondi scl-osure

Agreement (Exhibit A) shal-l- require the p.erson to whom discl osure

is to be made to certify in writing that he or she has read this

Order and agrees to be bound by its terms and conditions. The

Nondisclosure Agreement shal-l- contain the signatory, s ful1 name,

permanent address and employer, and the name of the party with

whom the signatory is associated. Such Nondisclosirre Aqreement

shall be filed with the Commission and served on al-l parties to

this proceeding.

3. Avail-abil-it to the Commission and Parties: Confidential

Information shal-l be accessíbl-e to the Commission,, Commission

counsel-, and commission staff members and sha1l not be used or

discl-osed except for the purpose of conducting, issuing orders in,

and otherwise participating ín, this proceeding.

4 . conf idential rnformation sharr be disclosed to u p".ty':"

counsel,
:

witnesses, or experts only as fol-lows:

a. Except as set forth in paragraph 4(f), Confidential-
Information may not be disclosed to any individual- who has direct
responsibil-ities in the areas of marketing, pricing or product
development for any party to this proceedíng or who will have those
responsibilities in the foreseeabl-e future. Any such witness or
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expert may be an employee of a party proyided that such employee's
duties are related to regulatory actj-vities on behalf of the party
and his or her duties are not rel-ated directly to marketing,
pricing or product development for the party.

b. Prior to receipt of Confidential Informàtion, the
individual seeking discl-osure shaII provide to the disclosing
party an executed Ñondiscl-osure Agreement including: 1) his or her
name, employer, title, job description and experience and area of
expertise and 2) a statement that he or she does not have direct
responsibility for marketing, pricing or product development for
any party to the proceedi-ng nor does he or she anticipate havíng
those responsibitities in the foreseeable future.

c. If the disclosing party believes in good faith that
disclosure shoul-d not be made to any peïson seeking Confidentiat
'Inf ormat j-on pursuant to Paragraph 6, the disclosing party may
respond to the notice by filing a written objection. If the parties
cannot resolve the dispute informally, the matter shall be
submitted to the Hearing Officer by motion. No Confidential
Information need be disctosed pending resolution by the Hearing
Officer

' I d. If any party . bel-ieves that, due to the highly
. sensitive nature of any information to be discl-osed in this
proceeding, the provisions of this Protective Order do not provide
sufficient protection, the disclosing part.y may appfy to the
Commission for extraordinary protection.

e. While in the custody of the Commission, thre
oriEinal and all copies of material containing information claimed
under this Order to be conf idential shall- be kept in a seal-ed
envelope or box, which envelope or box j-s marked "CONFIDENTIAL--
SUBJECT TO PROTECTIVE ORDER IN APPL]CATIONS NO. C_4856/NUSF-IO'7."

f. For purposes of this Paragraph 4, an "individual-
who has direct responsibilities in the areas of marketing, pricing
or product development" .shal-l not include ¿in individual employed
by any party to this proceeding who has oversight and management
responsibilities for the overaff operations of such party.
Further, âûy counsel of record who has direct marketing, pricing
or product development responsibilities for any party to this
proceeding shall- be entitl-ed to review Confidential- Information
subject to signing the Nondisclosure Agreement and will be strictly
l-imited tc¡'use'of such information solely in this proceeding, or
for preparation of and conduct of any appeals or subsequent FCC or
other regulatory filing arising directly from this proceeding.
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5. Segregation of Fil_es: The materials containing the

confidential rnformation and proceedings and ord.ers of the

commission with regard thereto witl be seal-ed and rnarked as

provided in this Order of'the Commission, segregated in the files

of the Commission and withhetd .from inspection by any person except

under the conditions established in this order, unless such

Confidential Information is released fr"om the restrictions of this

Order eithrer through agreement of the parties or, after notice to

the parties and hearing, pursuant to the order of the Hearing

Officer, Commission

j urisdiction.

and/or final- order of a court having

6. Preservation of Confidentialitv: No persons who are

afforded access to any Confidential- Information by reason of this

Order shall use or disclose the Confi-dential Information for

purposes of business or competition, or any other purpose other

than the purpose of preparation of and conduct of this proceeding,

or for preparation of and conduct. of any appeals or subsequent FCC

or other regulatory filing arising directly from this proceeding.

Fersons afforded access

information solely as

to Confidential- fnformation shal-l- use such

reasonable.precautions to keep the Confidential Information secure

as trade secret, confídential or proprietary informatj-on and in

accordance with the purposes and intent of this Order. No person

otherwise reproduce the

Confidential- Information, except for purposes directly related to
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these proceediñ9s, without the \^Iritten consent of the party

claiming protection except for his or her own use' or the use of

persons permitted access to the information and who have signed a

Nondiscl-osure Agreement.

of Conf idential-7. Use Material-: In the event any PartY

intends to use or uses information obtained pursuant to the

Nondiscfosure Agreement under this Protective Order in testimony'

exhibits, discovery or discovery responses, cross-examination,

brie'f s or any other pleading or document to be f iled in this

proc'éeding, the following shal-l apply

' a. Testimony, briefs or other pleadings containing the
information cl-ai-med to be confi-dential shall be fi.ted under seal-
with,the Commission by the party preparing and using the same in
sealed envelopes or other appropriate containers, which shall be
promin-ent1y marked with the legend *CONFTDENTIAL--SUBJECT TO

PROTECTIVE ORDER IN APPLICATION NO. C-4856/NUSF_TC'I." A COPY

thereof shall be served on the parties who have -signed
Nondisclosure Agreements. The complete document containing the
protected material shal-I not be fited in'the public record

b. The pages of the documents referred to in Paragraph
7 (a) above which contain information claimed to be confidential
shal-l be cJ-ear1y marked

c. Any. party who has not executed a Nondisclosure
Agreement shall- receive a copy of the documents referred to in
Paragraph 7 (a) above from which information cl-aimed to be protecteci
has been ornitted

. d. Testimony, exhibits and discovery responses
containing the information cl-aimed to be confidential shall be
filed under seal with the Commission by the party preparing and
using the same in sealed envelopes or other appropriate containers,
which shall be prominentJ-y marked with the legend, "CONFIDENTIAL-
*SUBJECT TO PROTECTIVE ORDER TN APPLICATION NO. C-4856INUSF_L07.'
A copy thereof shal-l be served on the parties who have signed
Nondj-sclosure Agreements. The compJ-ete document containing the
proteited material shall. not be filed in the pubtic record. Any
party who has not executed a Nondisclosure Agreement shall- receive
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a copy from
omitted.

which infor-mation claimed to be protected has been

e. In the course of this proceeding, any hearings
during which documents or. information obtaj-ned pursuant to the
terms of this Order are likely to be discl-osed shal-l be conducted
l_n camera, attended onl_y by persons authorized to have access to
such information under this Order, provided that there has been no
prior Hearing Officer determination that the documents or
information in question are not confidential. The transcript of
such in camera proceedings shal_l be kept under seal

B. Access to Record

a. General: Access to sealed testi_mony, records and
information sftatt ne l-imited to the Commission and persons who
have signed the Nondisclosure Agreement set forth in Exhibít A,
unless such information is released from the restrictions of this
Order either through agreement of the parties or after notice to
the parties and hearing, pursuant to the order of the Hearing
Officer or the Commission or the finaf order of a court having
final jurisdiction.

b. Appeal: Sealed portions of the record in this
proceeding may be forwarded to any court of competent jurisdiction
for purposes of an appeal, but under seal- as designated herein for
the information and use of the court. If a portion of the record
is forwarded to a court under seal- for thé puïposes of an appeaÌ,
the providing party shalI be notified which'pottio.r of the "ä"f"årecord has .been designated by the appealing party as necessaïy to
the record on appeal.

c. Continuation of Protection: Unless otherwise
ordered, Conf idential Införmation shal-l- remain under seal- and
shal-1 continue to be subj ect to the protective requj-rements of
this Order after final- settlement or conclusion of this matter,
including administrative or judicial relief thereof

9. Chal-lenqe to Confidentiality: This Protective Order

establ-ishesaprocedurefor

information that a party claims

the expeditious handling of

confídential; it shall not be

on the confidentiality of any

party challenges a claim for

_ls

construed as an agreement or ruling

document. In the event that any

protectíon under this Protectii¡e Order, the party objecting to the
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removal of the confidentiat designation bears the burden of

demonstrating the harm that would resul-t from public disclosure of

the material for which protection is sought. Any party may

challenge the characterization of any docqment or specific

information claimed by the providing party to be confidential in

the following manner:

a. A party challenging the confj-dentiality of any
materials pursuant to this Order shall- first contact counsel for
the providing party and attempt to resolve any differences
informally;

b. If the parties cannot resolve the disagreement
informally, the party challenging the claim.for protection shalI
do so by filing a motion with the Hearing Officer which identifies
with 'specificity the material- challenged and requests a ruling
whether a document or information is confidential-.

.i, ì c. Vrlithin three business days of service of
for 'determination of confidentiality, the party
confidentiality shall del-iver under seal all of the
documents ancl information to the Hearing Officer for an
inspection by the Hearing Officer.

d. A ruÌing on the confidentiality of t.he chalienged
document or specific information shal-1 be made by the Hearing'
Officer after an in camera hear ing which shalf be conducted under
circumstances such that only those persons duly authorized
hereunde'r to have access to such confidential- materials shal-l- be
present. Such hearing shal-l- be held as expeditiously as is
practi-cab1e following delivery of the rel-evant documents and
inf,ormation to the Hearing Officer.

g TLre record of said in camera hearing shall be marked
*CONFIDENTIAL-_SUBJECT TO PROTECTIVE ORDER TN APPLICATIONS NO.
C-qT56/NUSF-L01.- Court reporter notes of such hearing shall be
separately bound, segregated, sealed and withheld from inspection
by any person who has not executed a Nondisclosure Agreement in
accordance with this Order

f. If the Hearing Officer rul-es that any document or
specific information should be removed from the restrictj-ons
imposed by this Order, flo party shall disclose such document or
specific information, or use it in the public récord- for ;five

a motion
claiming
relevant

i-n camera
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business days un.less authori-zed by the providing party to do so.
The provisions of this subparagraph are entered to enabl-e the party
claiming protection to seek a stay or other rel-ief from the Hearing
Officer's order denying that party such protection.

10. Return of Documents: Upon request by the disclosing

party, confidential rnformation provided pursuant to this

Protective Order shafl- be returned to the discl-osing party within

30 days of the concl-usion of the proceeding, or any appeal taken

therefrom.

11. Responses to S ubpoena or Order: ff any person receiving

confidentíar rnformation receives a subpoena or order for

production of Confidential fnformation produced under the terms of

this orderr that person shalL promptly notify the affected party/ s

counsel after recei vinq the subpoena or order and before the

documents are produced, identi-fying the date and l-ocation of the

ordered or reqr:estecl prorlnction

12. Public Information: The provisions of this Order wil-l-

not apply to any information that (i) is now or l-ater becomes

publicly available without breach of this Protective Order; (ii)

can be shown by documentation to have been in the possession or

known by the receiving party at the time of its receipt from the

producing party; (iii) is rightfully received from

who díd not acquire or discl-ose such j-nformation by

tortuous act; (iv) can be shown by documentation

a third-party

a wrongful or

to have been

independently developed by the receiving party without referênce

to any Confidential- Information; or (v) is authorized in writing
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by the disclosing party to be rel-eased or is designated in writing

by the providing party as no longer being Confidential Information.

13. Preservation of Privileges: If informati-on subj ect to

a claim of attorney-cl-ient privilege, work product protection, or

any other privilege or immunity is inadvertently produced, such

prodr.lcti on shal-l- in no \^/ay pre judice or otherwise constitute a

waiver of, or estoppel as to, any claim of privilege, work product

protecticn or other ground for withholding production to which any

producing

produced

producrng

', L4.

party would otherwise be entitled. Any inadvertently

privileged materiafs shall be returned promptly to the

party upon request and all copies destroyed.

Inadvertent Disclosure: The i-nadvertent failure to

identify matèri al- as Confidential Information or to stamp a

document as Confidentiaf shall- not be deemed a waiver of the

protecticns afforded by this Protective Order. In such event, the

producing party shatl, promptl,y upon discovery of its oversight,

provide wrj-tten notice of the error and substitute appropriately-

labeted Confidentiat Information. Any party receiving such

improperly-1abe1.ed Confidential Information shall retrieve such

Confidential Information from persons not entittred to receive the

information and, upon receipt of the substitute Confidential

Inf ormat,iorr, shal-l- return Qr destroy the improperl-y-l-abeled

Confidential- Information.

15. Damages Any person who violates this Protective Order

by reason of unauthorized use/ or disclosure or failure to keep
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the information confidential-¡ mây be liabl_e for, damages and

penalties as provide-d by law, and any party accepting Confidential-

fnformation pursuant to this Protective Order acknowledges that
monetary damages may not be sufficj-ent and that injunctíve rel_ief

is an appropriate remedy

ORDER

IT IS THEREFORE ORDERED by the Hearing Officer in the above-
captioned matter that this protective order be adcipted

ENTERED AND MADE EFFECTIVE in Lj-ncoln, Nebraskar on this 2lLh
day of September, 20L6.

NEBRASKA PUBLÍC SERVTCE COMMIS STON

COMMISSIONERS CONCURRING :

//s//nod Johnson
//s//Erank E. Landis
//s//Tin schram

Chairman

ATTBST:

Deputy Director

ff{^M ¿/?
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EXHIBIT A

NONDISCLOSURE AGREEMENT

that I have been presented wíth a copy ofI hereby

the Protective c-4856INUSF-107 andin Application No.

read the Protective

also

certify

Order

certify that I have Orderr âfl famil-íar with

the terms and conditions of the. Protective Order, and agree to

abíde hy its tèrms and

,,this Protecti*¿e Order

conditions. I agree and acknowledge that

effect to al1 proceedings

applies with the same force and

in Application No. C-4856INUSF-107.

DATED this day of 20

Name (Print of type)

Title

Representing

Business Name

Business Address

Date

Signature

€Èpr¡nted with soy ¡nk on recycted paper$


