
SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

In the Matter of the Commission,
on its own motion, seeking to
conduct an inquiry into the
operations of Total Call Mobile,
LLC and to Show Cause why the
Commission should not suspend
its Eligible Telecommunj-cations
Company Designation.

Entered: July 12, 2016

BY THE COMMISSION:

PROTECTI\¡E ORDER

This Protective Order shall govern the use of all confidential

information (defined bel-ow) and documents produced by, or on behatf

of, any party in this proceeding. Notwithstanding any order

terminating this proceeding, this Protective Order shall- remain in

effect until specifically modified or terminated by the Nebraska

Public Service Commission ("Commission") .

1. ConfidentiaJ- Information: Atl documents, data,

information, studies and other matters (including confidential

information in computer storage media or devices of every type or

description) filed with the Commission or furnished to other

parties as part of testimony or briefs or pursuant to any requests

for information, subpoenas, or other modes of discovery (formal or

informal-), and including depositions, that are claimed to be of a

trade secret, propr j-etary, or conf idential- nature (hereinaf ter

coll-ectively referred to as "Confidential Information") shall- be

so marked by the party so claimì-ng, by stamping the same with a

designation indicating its trade secret, proprietary or

confidential nature. Access to and review of Confidential
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rnformation shall be strictly control-led by the terms of this

Order.

2. Nondiscl-osure Aqreement: No access to Confidential

Information shal-l be authorized under the terms of this Order to

any person until the person desiring access to such informatj-on

signs a Nondiscl-osure Agreement in the form that is attached hereto

and incorporated herein as "Exhibit A". The Nondiscl-osure

Agreement (Exhibit A) shall require the person to whom dj-sclosure

is to be made to certify in writing that he or she has read this

Order and agrees to be bound by its terms and conditions. The

Nondlsclosure Agreement shal-l- contain the signatory's full- name,

permanent address and employer, and the name of the party with

whom the signatory is associated. Such Nondiscl-osure Agreement

shal1 be filed with the Commission and served on all parties to

this proceeding.

3. Availability to the Commission and Parties: Confidentíal

Inf ormation shal-1 be accessible t,o the Commission, Commíssion

counsel-, and Commission staff members and shal1 not be used or

disclosed except for the purpose of conducting, issuing orders in,

and otherwise participating in, this proceeding.

4. Confidentiat Information shal-t be disclosed to a party's

counsel-, witnesses, or experts only as f oll-ows :

a. Except as set forth in paragraph 4 (f) , Confidential
Information may not be disclosed to any individual who has direct
respons j-bilities in t.he areas of marketing, pricing or product
development for any party to this proceedì-ng or who will have those
responsibilities in the foreseeable future. Any such witness or
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expert may be an employee of a party provided that such employee's
duties are related to regulatory activities on behal-f of the party
and his or her duties are not related directly to marketing,
pricing or product development for the party.

b. Prior to receipt of Confidential- Information, the
individuat seeking disclosure shall- provide to the disclosíng
party an executed Nondisclosure Agreement incl-uding: 1) his or her
name, employer, title, job description and experience and area of
expertise and 2) a statement that he or she does not have direct
responsibility for marketing, pricing or product development for
any party to the proceeding nor does he or she anticipate having
those responsibilities in the foreseeable future.

c. If the disclosing party believes in good faith that
discl-osure should not be made to any person seeking Confidential-
Information pursuant to paragraph 6, the disclosing party may
respond to the notice by filing a written objection. If the parties
cannot resolve the dispute inf ormally, the matter shal-l- be
submitted to the Hearing Officer by motion. No Confidential
Information need be discl-osed pending resolution by the Hearing
Officer.

d. If any party believes that, due to the hiqhly
sensitive nature of any information to be disclosed in this
proceeding, the provj-sions of this Protective Order do not provide
sufficient protection, the disclosing party may apply to the
Commission for extraordinary protection.

e. Whil-e in the custody of the Commiss j-on, the
original and al-l copies of material- containing information cl-aimed
under this Order to be confidential- shall be kept in a sealed
envelope or box, which envelope or box is marked *CONFIDENTIAL--

SUBJBCT TO PROTBCTIVE ORDER IN APPLICAT]ONS NO. C_4847INUSF_T04.''

f . For purposes of this paragraph 4, an "indj-vidual-
who has direct responsibilities in the areas of marketing, pricing
or product development" shal-1 not include an individual employed
by any party to this proceeding who has oversight and management
responsibilities for the overall operations of such party.
Further¡ âny counsel of record who has direct marketing, pricing
or product deveJ-opmeñt responsibitities for any party to this
proceeding shal-l- be entitl-ed to review Confidential Information
subject to signing the Nondisclosure Agreement and wil-l- be strictly
limited to use of such j-nformation so1ely in this proceeding, or
for preparation of and conduct of any appeals or subsequent FCC or
other regulatory filing arising directly from this proceeding.
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5. Seqresation of Files: The materiafs containing the

confidential rnformation and proceedings and orders of the

commission with regard thereto will be seal_ed and marked as

provided in this Order of the Commission, segregated in the files

of the Commission and withheld from inspection by any person except

under the conditions established in this order, unless such

Confidentiaf fnformation is rel-eased from the restrictions of this

Order either through agreement of the parties or r after notice to

the parties and hearing, pursuant to the order of the Hearing

officer, commission and/or final order of a court having

j urisdiction.

6. Preservation of Confidentialitv: No persons who are

afforded access to any Confidential fnformation by reason of this

Order shal-1 use or disclose the Conf idential- Inf ormation f or

purposes of business or competition, or any other purpose other

than the purpose of preparation of and conduct of this proceeding,

or for preparation of and conduct of any appeals or subsequent FCC

or other regulatory filing arising directl-y from this proceeding.

Persons afforded access to Confldential Information shal-l- use such

information solely as contemplated herein, and shal-l take aJl

reasonable precautions to keep the ConfidentiaÌ Information secure

as trade secret, confidential- or

accordance with the purposes and

proprietary information and in

intent of this Order. No person

otherwise reproduce theormay copy, microfilm, microfiche

Confidential Information, except for purposes directly rel-ated to
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these proceediû9s, without the written consent of the party

claiming protection except for his Or her own use/ or the use of

persons permitted access to the information and who have signed a

Nondisclosure Agreement .

1 . Use of Confidential Material-: fn the event any party

intends to use or uses information obtained pursuant to the

Nondisclosure Agreement under this Protective Order in testimony,

exhibits, discovery or discovery responses, cross-examination,

briefs or any other pleading or document to be filed in this

proceeding, the following shall- apply:

a. Testimony, briefs or other pleadings containing the
information cl-aimed to be confidential- shall be filed under seal-
with the Commission by the party preparlng and using the same in
seal-ed envelopes or other appropriate containers, which shall be
prominently marked with the legend *CONFIDENTIAL--SUBJECT TO

PROTECTIVE ORDER IN APPLICATION NO. C-4847INUSF-I04." A COPY

thereof shal-l be served on the partles who have signed
Nondiscfosure Agreements. The complete document containing the
protected material shal-l not be filed in the public record.

b. The pages of the documents referred to in paragraph
1 . a above which contai-n inf ormati-on cl-aimed to be conf idential-
shal-l be clearJ-y marked.

c. Any party who has not executed a Nondisclosure
Agreement shall- receive a copy of the documents referred to in
paragraph 7. a above from which information cl-aimed to be protected
has been omitted.

d. Testimony, exhibits and discovery responses
containing the inf ormation cl-aimed to be conf idential shal-l- be
fil-ed under seal with the Commission by the party preparing and
using the same in seal-ed envelopes or other appropriate containers,
which shal-I be prominently marked with the legend, *CONFIDENTTAL-

-SUBJECT TO PROTECTIVE ORDER IN APPLICATION NO. C_4847INUSF_L04."
A copy thereof shall- be served on the parties who have signed
Nondiscfosure Agreements. The complete document containing the
protected material shall- not be fil-ed in the public record. Any
party who has not executed a Nondisclosure Agreement shal-l receive

tl.ilìpr¡nted w¡th soy ink on recycled paperþ



SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

Application No. C-4847INUSF-104 page 6

a copy from
omitted.

which information claimed to be protected has been

e. In the course of this proceeding, any hearings
during which documents or information obtained pursuant to the
terms of this Order are 1ike1y to be disclosed shal-l be conducted
in camera, attended onl_ y by persons authorized to have access to
such information under this Order, provided that there has been no
prior Hearing O.fficer determination that the documents or
information in question are not confidential-. The transcri-pt of
such in camera proceedings shall- be kept under seal.

B. Access to Record:

a. General: Access to sealed testimony, records and
information snatt ¡e-limited to the Commission and persons who
have signed the Nondisclosure Agreement set forth in Exhibit A,
unless such information is rel-eased from the restrictions of this
Order elther through agreement of the parties or after notice to
the parties and hearj-ng, pursuant to the order of the Hearing
Offj-cer or the Commission or the final- order of a court having
final jurisdiction.

b. Appeal-: Sealed portions of the record ,in this
proceeding may be forwarded to any court of competent jurisdiction
for purposes of an appeal-, but under seal- as designated herein for
the information and use of the court. If a portion of the record
is forwarded to a court under seal- for the purposes of an appeal,
the providing party shal-l be notified which portion of the seal-ed
record has been designated by the appealing party as necessary to
the record on appeal.

c. Continuation of Protecti-on: Unl_ess otherwisc
ordered, Conf idential f nf ormation shal-l- remain under seal- and
shall continue to be subject to the protective requirements of
thls Order after final settlement or concl-usion of this matter,
incl-uding administrative or judicial rel-ief thereof

9. Challenge to Confidentiality: This Protective Order

establ-ishes a procedure for the expeditious handling of

information that a party claj-ms is confidential; it shall not be

construed as an agreement or ruling on the confidentiality of any

document. In the event that any party challenges a cl-aim for

protection under this Protective Order, the party objecting to the
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removal- of the confidential- designation bears the burden of

demonstrating the harm that would result from public discl-osure of

the material- for which protection is sought. Any party may

challenge the characterization of any document or specific

information cl-aimed by the providing party to be confidential- in

the f ol-lowing manner:

a. A party chalJ-enging the confidentiality of any
material-s pursuant to this Order shall first contact counsel for
the providing party and attempt to resolve any differences
informally;

b. If the parties cannot resofve thre disagreement
informally, the party challenging the claim for protection shal-l-
do so by filing a motion with the Hearing Officer which identifies
with specificity the material- challenged and requests a ruling
whether a document or information is confidentlal-.

c. Within three business days of service of
for determination of confidential-ity, the party
conf identiality shal-1 deliver under seal- al-l of the
documents and informatj-on to the Hearing Officer for an
inspection by the Hearing Officer.

a motion
claiming
rel-evant

in camera

d. A ruling on the confidential-ity of tire challenged
document or specific information shall be made by the Hearing
Officer after an in camera hearing which shall be conducted under
circumstances such that only those persons duly authorized
hereunder to have access to such confidential materials shal-l be
present. Such hearing shal-1 be held as expeditiously as is
practicabJ-e f olJ-owing delivery of the relevant documents and
information to the Hearing Officer.

e. The record of said in camera hearing shall be marked
*CONFIDENTIAL--SUBJECT TO PROTECTIVE ORDER IN APPLICATIONS NO. C-
4841/mUSf-I04." Court reporter notes of such hearing shall be
separately bound, segregated, sealed and withheld from inspectj-on
by any person who has not executed a Nondisclosure Agreement in
accordance with this Order.

f. If the Hearing Officer rules that any document or
specific information should be removed from the restrictions
imposed by this Orderr ûo party shal-l dlscl-ose such document or
specific information, or use it in the public record for five
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business days unl-ess authorized by the providing party to do so.
The provisions of this subparagraph are entered to enable the party
claiming protection to seek a stay or other rel-ief from the Hearing
Officer's order denying tha! party such protection.

10. Return of Documents: Upon request by the disclosing

party, confidential rnformation provided pursuant to this

Protective Order shall- be returned to the disclosing party within

30 days of the conclusion of the proceeding, or any appeal taken

therefrom

11. Responses to Subpoena or Order: If any person receiving

subpoena or order forConfidential Information receives a

production of Confidential Information produced under the terms of

this order, that person shal-l- promptly notify the affected party/ s

counsel- after receivlng the subpoena or order and before the

documents are produced, identifying the date and location of the

orctered or requested production

L2. Publ-ic Inf ormation: The provi-sions of this Order wil-t

not apply to any information that (i) is now or later becomes

pubticly available without breach of this Protective Order; (ii)

can be shown by documentation to have been 1n the possession or

known by the receivlng party at the time of its receipt from the

producing party; (ij-i) is rightfutly received from a third-party

who did not acquire or discl-ose such j-nformation by a wrongful or

tortuous act; (iv) can be shown by documentation to ha.ve been

j-ndependently developed by the receiving party wi-thout reference

to any Confidential- fnformation,' or (v) is authorized in writing
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by the discl-osing party to be released or is designated in writing

by the providing party as no longer being Confidential Information.

13. Preservation of Privile es: If information subject to

a claim of attorney-client privilege, work product protection, or

any other privilege or immunity is inadvertentJ-y produced, such

production shall- in no \n/ay pre j udice or otherwise constitute a

waiver of, or estoppel as to, any claim of privilege, work product

protectiorì or other ground for withholding production to which any

producing party would otherwise be entitled. Any inadvertently

produced privileged materials shal-l- be returned promptly to the

producing party upon request and all- copies destroyed.

L4. Inadvertent Disclosure: The inadvertent failure to

identify material as Confidential Information or to stamp a

document as Confidentiat shall not be deemed a wair¡er of the

protection-s afforded by this Protective Order. In such event, the

producing party shal-l-, promptty upon discovery of its oversight,

provide written notice of the error and substitute approprJ-ateJ-y-

iabeled Confidential- Information. Any party receiving such

improperly--labeled Conf idential. Inf ormation shall- retrieve such

Ccnfidential Information frcm pel:sons not entitled to recej.ve the

inf ormation and, u.pon receipt of the substitute Conf idential.

Information, shall return otî destroy the improperly-1abe1ed

Confidentlal Information.

15. Damages: Any person who viol-ates this Protective Order

by reason of unauthorized use, or disclosure or failure to keep
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the information confidential, frây be liable for damages and

penalties as provided by Iaw, and any party accepting confidential

Information pursuant to this Protective Order acknowl-edges that

monetary damages may not be sufficient and that injunctive relief

is an appropriate remedy.

ORDER

ÏT IS THEREFORB ORDERED by the Hearing Officer in the above-
captioned matter that this Protective Order be adopted.

ENTBRED AND MADE EFFECTIVE in Lincoln, Nebraska, on this l2th
day of JuIy, 2016.

NEBRASKA PUBLIC SERVICB COMMISSION

COMMISSTONERS CONCURRING :

/lr Chairman

ATTEST:

Fr nk E. Landís
Schram

COMMTSSIONERS DISSENTING :

Executive Di-rector// s

ú-Vah¿fu
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EXHIBIT A

BBFORE THB NEBRASKA PUBLIC SERVICE COMMISSION

DOCKBT NO. C_4847INUSF-104

NONDISCLOSURE AGREEMENT

I hereby certify that I have been presented with a copy of

the Protective Order in Application No. C-4847INUSF-104 and

certify that I have read the Protective Orderr âfl familiar wíth

the terms and condj-tions of the Protective Order, and agree to

abide by its terms and conditions. I agree and acknowledge that

this Protective Order al-so applies with the same force and

effect to all proceedings in Apptication No. C-4847INUSF-104.

DATED this day of 20 _.

Name (Print of type)

Titl-e

Representing

Business Name

Business Address

Date

Signature
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