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spect to fiber optics. Entered: Cctober 18, 2000
BY THE COWM SSI ON:

BACKGROUND

On May 3, 1999, this Commission, on its own notion, opened a
docket to conduct an investigation for the determ nation of requirenents for
i mpl ement ati on of
the contract carrier provisions
contained in Legislative Bill 150 (1999). Subsequently, in that
docket, the Commi ssion requested coments on a series of 21 questions for the
pur pose of
i mpl enenti ng conprehensive tel ecomuni cations contract carrier rules.
Shortly thereafter, the
Conmi ssi on
hel d a "roundtabl e di scussion" between staff and the interested
parties. The Conmm ssion entered an order on January 11, 2000,
finding that the | easing of dark fiber shall be regulated to the
extent required by the FCC. The Conmi ssion also found that our
order was not permission for, nor an endorsement to any politica
subdi vi sion wishing to | ease excess dark fiber capacity.

On Septenber 26, 2000, the Comm ssion held an infornmationa
wor kshop to determ ne how to proceed with our contract carrier
rules and with requests made by political subdivisions wishing to
| ease or provide dark fiber in competition with certificated |oca
exchange tel econmuni cations carriers. The need for an interim
policy to handl e applications made by contract carriers requesting
to provision dark fiber was di scussed.

During the course of the workshop, questions stemm ng from our
May 12, 1999, and January 11, 2000, orders as well as new issues
were rai sed. Moreover, the Nebraska Legislature has issued a
resolution to carry out a study on the issues of investor-owned
utilities and nunicipalities operating in Nebraska offering excess
fiber optic capacity and other tel ecomunications-rel ated services
and products. Because the Commission is now faced with these
critical issues and because it w shes to be responsive to the
Legi slature's interimstudy, the Comm ssion has concluded that it
i s necessary and appropriate to open this docket to seek coment on
some of the outstandi ng concerns. The Comm ssion does not wish to
precl ude new i ssues frombecom ng a part of this docket, nor does
the Conmi ssion intend to forego acting upon the issues raised in
Application No. C2044. Therefore, an additional coment cycle may
be added to address any issues which may be adduced fromthe
comments, Conmmi ssion hearing or issues subsequently raised by the



Nebraska Legi sl ature.

OPI NI ONS AND FI NDI NGS

The Conmi ssion hereby opens this investigation, on its own
notion, to conduct an investigation of the general requirenents for
tel econmuni cations contract carriers and investigate what requirenments, if
any, should be
i mposed on public power conpani es and
other political subdivisions operating within the state of Nebraska
seeking to provide or |ease excess capacity fiber optics.

. VWhat is this Conmission's jurisdiction over the provisioning
. of dark fiber by a municipality or a public utility doing

. busi ness in Nebraska?

. Shoul d t he Commi ssion nake a distinction between the selling
. and the leasing of dark fiber?

. At what point should the Commi ssion determ ne such an

. of fering

. is a "tel ecomuni cati ons service?"

. Shoul d the tel ecormuni cations contract carrier rules nmirror
. the transportation contract carrier rules? (Qur contract

. carrier rules require that the applicant show that it will be
. neeting a special or distinct need of an individual or class
. of individuals contracting with the applicant. See, e.g.

. Neb. Rev. Stat. 8§ 75-311(b) (Rei ssue 1996)).

a) |If we do so, then, since incunbent |ocal exchange
carriers are required to offer dark fiber to any requesting carrier, could
dark fiber still be
construed as



a distinct service offered to an individualized custoner
for a particul ar purpose?

. At what point, as a practical matter, should we deternine that

. this type of entity needs conmon carrier authority as opposed

. to a contract carrier permt?

. Shoul d we apply the sane contract carrier rules to an entity

. whi ch does not serve the end user?

. The Conmi ssion desires to "preserve the integrity of a

. ubi qui tous network, to preserve and advance uni versal service,

. and to ensure the delivery of essential and energency

t el econmuni cati ons services" in

. accordance with Legislative policy.
0 If the Commi ssion grants one political subdivision perm ssion
o] to offer dark fiber, or in the alternative, tel ecomunications

services as a contract carrier, what

0 are
o] the policy inplications for other Nebraska politica

subdi vi sions wi shing to provide dark fiber or

o] ot her forns of

o] tel ecomruni cati ons-rel ated of ferings?

o] How woul d the Conmi ssion be furthering or deviating from
o] the foregoing | egislative goal ?



. Shoul d political subdivisions offering tel econmunications

. services as a contract carrier be held to the sane quality of

. service standards to which certificated cormopn carriers are

. hel d? Further, what can the Commi ssion do to this type of

. entity in the event it is not neeting those standards?

. If the Commi ssion finds that the nunicipality or other

. governmental entity is not in conpliance with state |aw, Commi ssion
rul es or Conmm ssion

. regul ati ons, can the Conmi ssion

. i npose fines on these entities. Should the Commi ssion, as a

. public policy matter, inpose fines on these entities?

. What environnental quality control issues could potentially

. surface?

. How shoul d the Comm ssion process tel econmuni cati ons

. contract

. carrier applications in the interimuntil permanent rules and

. regul ati ons are established?

a) Wiat, in addition to showi ng nanagerial, technica
and financial conpetency should the Conmi ssion require
fromthe applicant? Since the entity would not be
responsible to the public at large, should the Comm ssion
take into account any public interest considerations?

b) Does the answer change when the applicant is a
political subdivision of the state?

. As our rules initially proposed, should the Conm ssion require
. the contract carrier to obtain a separate pernit for each
. contract it enters into?



. If the Conmission requires contracts to be filed by the

. contract carrier, what criteria should the Conm ssion use to

. eval uate these contracts?

. Shoul d the Conmmi ssion | ook at whether nunicipality or other

. political subdivision possesses |legal authority to provide the
. requested tel ecommuni cations service before we eval uate the

. applicant's managerial, technical and financial conpetency?

. Interested parties are encouraged to raise other issues that

. are not addressed herein

Interested parties may file witten comments to the questions
and i ssues raised above on or before Novenber 3, 2000. After
recei ving comrents on the issues identified above, the Conmi ssion
will permt reply coments to be filed on or before Novenber 13,
2000. Followi ng the comment cycles, the Commission will hold a
hearing in legislative format whereby the interested parties wll
have the opportunity to testify. Meanwhile, the staff will
continue in its efforts to propose conprehensive rules for the
Commi ssion to consider in a formal rul enaking process as set forth
in Application No. G 2044 and Rule and Regul ation No. 146.

ORDER

I T 1S THEREFORE ORDERED by the Nebraska Public Service Comm ssion that
interested parties may file witten comrents to the
guestions and issues rai sed above no | ater than Novenber 3, 2000.
Reply comments may be subnmitted on or before Novenmber 13, 2000.

IT IS FURTHER OCRDERED that the parties shall identify the
responses with the correspondi ng nunbers as set forth herein

IT IS FURTHER ORDERED that parties filing coments shal
subnmit five copies of such comments, along with one el ectronic copy
in WordPerfect format 5.0 or later.

MADE AND ENTERED at Lincoln, Nebraska, this 18th day of
Cct ober, 2000.

NEBRASKA PUBLI C SERVI CE COWM SSI ON



COVWM SSI ONERS CONCURRI NG
Chai r man
ATTEST:

Executive Director
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