BEFORE THE NEBRASKA PUBLI C SERVI CE COW SSI ON

In the Matter of the Commi ssion, ) Application No. C 2199

on its own notion, seeking to ) ORDER ADOPTI NG PROCEDURAL
determi ne statew de costs to ) SCHEDULE AND SEEKI NG
establish rates for canpus wire ) COMMENTS

at multiple dwelling units. ) Entered: January 26, 2000

BY THE COWM SSI ON:

OPI NI ON AND FI NDI NGS

The issue of conpetition for nmultiple-dwelling units (MU s)
has been formally before this Conmi ssion since May 27, 1998, when
Cox Nebraska Telcom I, LLC (Cox) filed a formal conplaint against
US West Conmuni cations, Inc. (US West) regarding service at MDUs.
Cox withdrew its conplaint when the Comm ssion opened a docket to
determine a "policy regarding access to residents of MDU s in
Nebraska by conpetitive |ocal exchange carriers (CLECs) (Order
Openi ng I nvestigati on and Requesting Conments, Application No. C 1878/PI-23,
August
25, 1998). After the Commi ssion held hearings
and received several rounds of witten conments, we issued an order
designed to give MDU residents a choice of tel ephone providers as
contenpl ated by the Federal Tel econmunications Act of 1996 (Act).
(Order Establishing Statew de Policy for MDU Rehearing Deni ed and
Statewi de Policy for MDU Access Clarified in Part, Application No.
C- 1878/ P1-23, April 20, 1999). This order is presently being
appeal ed by US West in both the Nebraska Appellate Court as well as
the Federal District Court.

The primary di spute between the parties remains centered on
the "campus wire" or the wire that runs fromthe property line to
one or nore buildings in a MDU property. Canpus wire is not to be
confused with the "riser cable,” or the wire inside a building that
runs froma termnal in the basenment of a building to the outside
of each individual unit, nor should it be confused with "inside
wire" or the wire inside of each individual unit. This proceeding
is focused solely on the current construction cost of unbundl ed
network el ement (UNE) canmpus wire which is a part of the |oop or
"sub-1 oop".

The Federal Conmunications Commi ssion's (FCC) recent order (In
the Matter of Inplenmentation of the Tel econmuni cations Act of 1996,
FCC 99-238, CC Docket No. 96-98) held that sub-Ioops were unbundl ed
network el enments. According to the Act, prices for UNEs are set by
state comm ssi ons.

In our March 2, 1999 order, we determined that CLECs connecting within
three years
fromthe date of the nmove's conpletion
may use the incunbent |ocal exchange carrier's (ILECS) canmpus wre
for a one-tinme fee of 25 percent of the current construction
charges of the canpus wire based on an "average cost per foot
calculation." The average cost per foot cal culation shall be



derived froma sanple of recently conpleted |ILEC construction work
orders for MDUs. For three years after the nove's conpletion, connecting
CLECs shal

contribute on a pro rata basis to the one-tine

25 percent charge. In the April 20, 1999 order, we asked ILECs to
provi de sanpl es of recently-conpleted MDU construction jobs or work
orders to find both an average di stance cal culation, as well as an
average cost per foot calculation. Once both nunbers are derived,
the two shall be nultiplied to determ ne an average cost for MU
properties that shall be used as "current construction charges" for
MDU properties. This is the rate we intend to deternine in this

pr oceedi ng.

The Act was designed to open up the tel ecomuni cati ons market
to conpetition. The Act authorized both the FCC and indivi dua
states to inplenment the procedures necessary to inplenent this
nonunment al change. Both the FCC and the State of Nebraska inplenented rules
and statutes
effectuating the Act. Neb. Rev. Stat.
§75-109(2) authorizes the Conmission to "do all things reasonably
necessary and appropriate to inplenent the [Act]" while noting that
"the authority granted to the Comm ssion pursuant to this section
shal |l be broadly construed in a manner consistent with the [Act].

The Act itself also uses extrenely broad | anguage in granting
states, not the FCC, the primary power to enforce the Act (See
8§8251(d)(3), 251(f)(1), 252(b)(4), 252(c), 252(d) of the Act).

Section 251(d)(3), for exanple, states that the FCC "shall not preclude the
enforcenent of any

regul ati on, order, or policy of a

state comi ssion that (a) establishes access and interconnection
obligations of [ILECs]." More inmportant, as the Suprene Court recently
affirmed in

AT&T Corp. v. lowa Uilities Bd., 526 U S. 366

(1999), section 251(c)(2)(D) places upon ILECs the duty to provide

i nterconnection "on rates, termnms, and conditions that are just,
reasonabl e and nondi scriminatory." That section al so mandates that

| LECs provide UNEs, such as canpus wire, under the sanme terns and
conditions. Finally, Section 251 works in concert with Section

252(c), which says that state conmm ssions shall establish rates for

UNEs. The Act and Nebraska law allow this Commi ssion to give requesting
carriers access to an

ILEC s facilities and establish

prices for that access. |In short, state and federal |aw give this

Conmi ssion the power to set this rate.

As such, the Commission believes that it is crucial to proceed
wi th the devel opnent of an average-cost, per-foot calculation in an
expedi tious fashion. Such pronpt action is necessary despite the
pendi ng appeal. Should the Conm ssion's order be upheld, the procedures
outlined under this
docket will have kept the process
envi si oned in Docket No. C-1878 nmoving. Wile on the other hand,
shoul d the Conmi ssion's order be overturned, the Comm ssion wl |
have initiated the process toward devel opi ng accurate costs for
pricing of unbundl ed sub-1oops as necessitated by the FCC. In
ei ther case, the creation of this docket noves us toward nore



ef fective conpetition in the nost tinely fashion

Based on the foregoing, the Conmm ssion hereby requests the
following to aid it in setting rates for canpus wre:

. Interested parties shall file sanples of recently-conpleted MDU
construction jobs or work

. orders for use by

. the Conmission to devel op both an average di stance cal cul ati on as wel |
as an average cost per

. foot cal cul ati on.

. Any party that intends to submt such information to the

. Conmi ssi on, shall do so by February 28, 2000.

0 Furthernore, interested parties shall file coments on

0 the proposed net hodol ogy for cal cul ating the average cost
o] per foot for current constructions charges as they relate
o] to MDU canmpus wire. Al such conments shall be filed

0 with the Conm ssion on or before February 28, 2000.

0 Reply coments shall be filed on or before March 28,

o] 2000.

ORDER

I T IS THEREFORE ORDERED by the Nebraska Public Service Conmi ssion that
t he
procedural schedul e and format set forth above be,
and hereby is adopted.

IT 1S FURTHER ORDERED that interested parties shall file
conments in this natter as set forth above. Parties filing
comments should file five paper copies and one el ectronic copy in



Wor dPer f ect 6.

MADE AND

January, 2000.

COW SSI ONERS

0 (or newer) format.

ENTERED at

CONCURRI NG

Li ncol n, Nebraska, this 26th day of

NEBRASKA PUBLI C SERVI CE COVM SSI ON

Chai r man
ATTEST:

Executive Director
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