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BY THE COWM SS| ON

On August 5, 1998, the Conmission, on its own notion, opened
this docket to determ ne appropriate policy regarding access to
residents of nultiple dwelling units (MDUs) in Nebraska by conpetitive |oca
exchange
t el econmuni cati ons providers (CLECs).
Notice of this docket was published in The Daily Record, Omaha,
Nebraska, on August 10, 1998, pursuant to the rules of the Conm ssion.

Cox Nebraska Telcomll, L.L.C. (Cox) previously filed a forma
conpl ai nt (FC-1262) agai nst US West Conmuni cations, Inc. (US West)
with this Comm ssion concerning access to residents of MdUs. Upon
review of the conplaint, the Conm ssion was of the opinion that as
conpetition devel oped further in Nebraska markets, it would be in
the best interest of the public that the Conmi ssion devel op a general overal
policy regarding
access to MDUs. Therefore, the
Conmi ssi on opened this docket and Cox wi thdrew its conplaint
agai nst US West .

The Conmi ssion began its investigation by requesting that al
i nterested persons subnmit coments on this issue by Septenber 8,
1998. On Septenber 14, 1998, the Conm ssion held a hearing on
t hese issues in the Conm ssion Hearing Roomin Lincoln, Nebraska,
wi th the appearances as shown above.



EVI DENCE

Carrington Phillip, vice president of Cox, testified as follows: Loca
exchange
conpetition should not be something that is
limted only to those who are fortunate enough to own their own
hones. To resolve this issue, Cox believes that it is necessary to
permt all certificated carriers who want to invest in serving
tenants in MDUs the opportunity to efficiently do so. Cox suggested that the
Conmi ssi on
develop a solution that renoves artificial barriers related to historica
networ k desi gn and the
i ncumbent' s i nherent nonopoly power so that conpetition can
flourish.

In facilitating inplenentation of conpetition in the
provi sioning of |ocal exchange service, Cox suggested that its proposal would
strike a regulatory
bal ance between property rights of
t he i ncunbent | ocal exchange carrier (ILEC) and the requirenents
established for state regulators in the Tel econmuni cati ons Act of
1996 (Act).

Cox suggested that the ILEC should be ordered to establish a
m ni mum point of entry (MPOE) as close to the edge of the MDU
property line as possible. The |ILEC could retain ownership of the
cable, conduit, etc. between the demarcation point and the newy
| ocated MPCE, but should receive a reasonabl e one-tine cost-based
anmount to nmove the MPCE to the property line. Furthernore, a CLEC
shoul d pay the ILEC a one-tinme fee equal to 25 percent of the
repl acenent value of this cable, conduit, etc. for access.
Repl acenent val ue should be defined as the new cost of the copper
wire. Replacenent cost should be estinmated to be $4.20 per cable
foot, based on the cost of 600 pair cable.

Mai nt enance and repair of the facility should be acconplished
by a third-party contractor approved by the |ILEC and the current
service provider. The maintenance and repair would be perforned in
accordance with nmutual |y agreed upon national standards with the
cost borne by the ILEC and CLEC on a percentage basis.

M. Alan Bergnman, Director of State Market Strategies for US
West in Nebraska, testified as follows: US Wst agrees strongly
that the tenants in MDUs shoul d have choice. However, M. Bergman
enphasi zed that other carriers currently have an opportunity to
provi de MDU customers with a choice. Al |ocal exchange carriers,
i ncluding US West, are required under the Act to nake avail able for
resale at wholesale rates their retail services. Furthernore,
nothing is preventing CLECs such as Cox fromconstructing their own
facilities up to the demarcation point as US West has done. Either
of these nethods woul d provi de choice for MDU residents.

US West proposes that conpetitors should be able to use a portion of the
unbundl ed | oop
and the so-called sub-1oop unbundling in



order to provide |local service to an MDU resident. This would require that
conpetitor pay the

cost, a one-time non-recurring

charge, for the installation of a new cross-connect box at a point

agreed to by the owner near the property line where the facility

cones into the MDU property. Then, beyond that, the conpetitor

woul d pay an average cost-based rate determ ned through the cost

docket for the portion of the unbundled loop that it uses.

M. David Tews, representing the Conmunity Associations Institute,
testified as foll ows:
The Conmi ssion shoul d recogni ze the
self-determ nate process and the role the community associ ations
play in maintaining, protecting and preserving the comon areas,
the values of the community or the value in an individually owned
property within the developnent. To fulfill these duties, comunity
associ ations nust be able to
control, nmanage, and otherw se
protect their conmon property.

OPI NI ON AND FI NDI NGS

After hearing testinony, reviewing briefs and other comments
filed in this docket, the Comm ssion believes that a statew de
policy regardi ng CLEC access to residential MDUs is necessary to
protect the rights of MDU residents. The prinmary purpose of this
order is to create a uniformframework that parties throughout the
state, incunmbents and conpetitors alike, can utilize to serve
residents of MDUs. Such a statew de policy should foster conpetition while
si mul t aneousl y
providing the residents of MDUs a
realistic opportunity to select their preferred tel ecomunications
provi der.

The National Association of Regulatory Utility Conmm ssioners
(NARUC) explicitly recognized the problemin its "Resol ution
Regar di ng Nondi scrimnatory Access to Buildings for Tel ecommunications",
adopted July 29,
1998. In that resolution, the NARUC
Conmittee noted that sone states, including Connecticut, GChio and
Texas, already require building owners and i ncunmbent tel ephone
conpanies to give tenants access to the tel ecomuni cations carrier
of their choice. Nebraska is no different, and this Conm ssion
bel i eves residents of Nebraska MDUs shoul d have the sanme choice.

The intent behind the Tel ecormuni cations Act of 1996 was to
open up the tel ecommuni cati ons market for conpetition. However,
resi dents of MDUs have generally been unable to reap the benefits
of this industry transformation

It is true that conpetition has brought many desirabl e changes
to the tel ecomunications industry. However, the benefits of conpetition
have not cone
without a certain anmount of additiona
costs. MDU residents nust be given the opportunity to take advantage of
conpetition if they are



to be expected to bear any

i ncreased costs associ ated therewith. As such, the Comm ssion
bel i eves that residential MDU properties nust be opened up to
conpetition.

In order to develop a statewide framework for access to
residential MDUs, the Conmission finds the follow ng:

Upon the request of a CLEC or any multi-tenant residentia
property owner (Omer), an |ILEC shall provide a MPCE at the MDU
property line or at a location nutually agreeable to all parties.
The ILEC, or a nutually agreeable third party or CLEC, as
identified in a pre-approved list of third-party contractors and
CLECs, nust conplete the nove of the MPOE in the npbst expeditious
and cost effective manner possible. Nothing contained herein shal
l[imt or prohibit access to MDU properties by any conpetitive
carrier through any other technically feasible point of entry.

The CLEC or requesting Owmer shall pay the full cost associated with
sai d nove.
CLECs who connect to the MPOE within three
years of the nove's conpletion shall contribute on an equitable and
nondi scrimnatory pro-rata basis to the initial cost of said nove
based upon the number of CLECs desiring access to the MDU t hrough
such MPCE.

The denmarcation poi nt (2 shal remainin its current position
unless otherwise agreed to by the parties. If the demarcation
point remains unmoved, then the ILEC shall retain ownership of any
portion of the loop between the demarcation point and the newly
moved MPOE as well as any existing campus wire (jointly referred to
hereafter as "campus wire"). Said CLECs shall be authorized to use
the ILEC's campus wire for a one-time fee of 25 percent of
"current” construction charges of the portion of the loop between
the demarcation point and the newly moved MPOE based upon an
average cost per foot calculation. The average cost per foot shall
be derived from a sample of recently completed ILEC construction
work orders for MDUSs, with the resulting cal cul ation subject to
periodic Commission review. CLECs which connect to the MPOE within
three years of the move's completion shall contribute on an
equitable and nondiscriminatory pro-rata basis to the one-time
aggregate 25 percent charge for use of the ILEC's campus wire. The
portion due from each carrier shall be based upon the number of
CLECs desiring access to the MDU through such MPOE.

Maintenance of the campus wire and the MPOE itself shall be
performed by the ILEC, or amutually agreeable third party or CLEC,
asidentified in the pre-approved list of third-party contractors
and CLECs. Such maintenance shall be completed in accordance with
national standards and in the most expeditious and cost effective
manner possible. Maintenance expenses shall be paid by al current
users of such MPOE on a pro-rata basis based upon the percentage of
current customers within the affected MDU building or property on
the start date of maintenance.

Exclusionary contracts and marketing agreements between



telecommuni cations companies and landlords are anti-competitive and
are against public policy. Exclusionary contracts are barriersto

entry and marketing agreements can have a discriminatory effect.
Therefore, the Commission believes, with the following exception,
that all such contracts and agreements should be prohibited.

The Commission is of the opinion that since condominiums,
cooperatives and homeowners' associations are operated through a
process where each owner has avote in the entity's business dealings, the prohibitions against
exclusionary contracts and marketing
agreements should not apply to this type of entity.

ORDER

IT ISTHEREFORE ORDERED by the Nebraska Public Service
Commission that this order hereby establishes a statewide policy
for residential multiple dwelling unit access in the state of
Nebraska.

IT ISFURTHER ORDERED that al telecommunications providers
shall comply with all applicable foregoing Findings and Conclusions
as set forth above.

IT ISFURTHER ORDERED that since condominiums, cooperatives
and homeowners' associations are operated through a process where
each owner has avote in the entity's business dealings, the
prohibitions against exclusionary contracts and marketing agreements shall not apply to thistype
of entity.

IT ISFINALLY ORDERED that should any court of competent
jurisdiction determine any part of this order to be legally
invalid, the remaining portions of this order shall remainin
effect to the full extent possible.

MADE AND ENTERED at Lincoln, Nebraska, this 2nd day of March,
1999.

NEBRASKA PUBLIC SERVICE COMMISSION
COMMISSIONERS CONCURRING:

Chairman

ATTEST:

Executive Director

1. The demarcation point is the point at which the tel ephone conpany's
facilities and responsibilities end and custoner-controlled w ring begins.
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