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This matter cane before the Nebraska Public Service Conm ssion
(Comm ssion) on June 23, 1998. The Federal Tel econmuni cations Act
of 1996 (the Act; the Federal Act; or the Tel ecomuni cations Act)
provi des that before any regional bell operating conpany (RBOC)
such as US West Communi cations (US West) is eligible to provide in-
regi on interLATA tel ecommuni cations service, it first nust denon-
strate to the Federal Communications Comm ssion (FCC) that it has
opened its |l ocal markets to conpetition. A RBOC s |ocal market is
consi dered open once it denonstrates conpliance with the “fourteen-
poi nt checklist” found in subsection 271(c) of the Act, along with
ot her neasures.! The FCC has 90 days from the filing of an
application to nmake its determnation. The Act provides that the
FCC should consult with the applicable state commssion as to
whet her the RBOC has satisfied the requirenents of Section 271.

On August 18, 1997, the Commssion entered an order in
Application No. C 1540 setting forth the procedural schedule to be
followed i n processing a US West 8271 application. |In that docket,
the Comm ssion ordered US West to file an application with the
Comm ssion at | east 90 days prior toits filing an application with
the FCC. US West filed its intention with the Comm ssion on June
23, 1998, and it was docketed as Application No. C 1830. Notice of
t he application was published inthe Daily Record, Oraha, Nebraska,
on June 25, 1998.

! Cenerally, to neet the checklist requirements of 47 USC 271(c)(2)(B), US Wst
must denonstrate that it provides access or interconnection to: 1)

i nterconnection; 2) network el enents; 3) poles, ducts, conduits, and rights-of-
way; 4) local loops; 5) local transport; 6) local switching; 7) 911 and E911,
directory assistance, and operator call conpletion services; 8) white pages
directory listings; 9) tel ephone nunbers; 10) databases and signaling; 11)

i nteri mnunber portability; 12) local dialing parity; 13) reciprocal
conpensation; and 14) resale. US West nust also show that it has a facilities
based competitor [under 47 USC 271(c)(1)(A)]; that it has a separate affiliate
for conpetitive activities [under 47 USC 272]; and that approval of the
application be in the public interest [under 47 USC 271(d)(3)(0O].
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In Application No. C 1540, the followi ng parties indicated
their interest to participate in US Wst’s 8271 application: Aliant
Communi cati ons; AT&T Communi cations of the Mdwest (AT&T); Cox
Nebraska Telecom (Cox); MI Telecommunications Corp. (MIl);
Nebraska | ndependent Tel ephone Association (N TA); Nebraska
Tel ephone Associ ation (NTA); and Sprint Communi cations Conpany,
L.P./United Tel ephone Conpany of the West (Sprint). US West and
the U S. Departnment of Justice were also nmade parties to the
proceedi ng. Wen US West filed Application No. C 1830 with the
Comm ssi on, each of these parties were automatically nmade parties
to the application. After notification of Application No. C 1830
was published, GIE and MLeod also filed as intervenors in the
docket .

On June 30, 1998, the Conm ssion entered a procedural order in
Application No. C-1830 which nodified the tinme franmes originally
set forth in the Application No. C 1540 order. Due to disputes
between the parties as to discovery and other issues, the tine
I ines established in the June 30 order were nodified several tines
t hrough a series of procedural progression orders.

On July 21, 1998, in Procedural Progression Order No.2, the
Comm ssi on appointed retired district court judge Sanuel Van Pelt
to act as a special nmaster for discovery-related matters. The
Comm ssion provided that Judge Van Pelt’s rulings had the ful
force and effect of rulings of the Comm ssion.

Through the course of discovery in this docket, several of the
i ntervenors appeal ed one of Judge Van Pelt’s orders to the ful
Commi ssi on. After hearing argunents, the Comm ssion upheld the
bul k of the Special Master’s rulings, while reversing a portion of
t he order. In reaction to the portions of the ruling that were
uphel d, AT&T, Sprint, and McLeod withdrewtheir prefiled testinony.
Under procedural guidelines established in this docket, a party
that did not intend to present witnesses at the hearing was not
required to respond to discovery requests. Such “limted
i ntervenors” coul d, however, cross-exam ne wi tnesses and fil e post -
hearing briefs in the application.

The Commi ssion held a hearing on the application beginning
Novenber 16, 1998. Since the mgjority of intervenors wthdrew
their testinony and assuned a nore limted role in the proceedi ng,
Aliant Mdwest was the only party to present a witness other than
US West. A conplete |ist of wwtnesses is attached to this order as
Appendi x A

Suprene Court Ruling
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After the hearing on the application, the US Suprene Court
issued a ruling in AT&T v. lowa Uilities Board, 119 S.C. 721
(1999) that struck down certain FCC rules, while reinstating other
rules. The Comm ssion held an oral argunent to assess the effect
of the Supreme Court’s ruling on the present application. I n
summary, the Court’s opinion 1) affirmed that the FCC has the
jurisdiction to issue pricing rules; 2) vacated Rule 319; 3)
reinstated Rul e 315(b); 4) reinstated the “pick & choose” rul e; and
5) affirmed the “all elenents rule.” O these, the Comm ssion was
nost concerned with the Court’s vacation of Rule 319 and rein-
statenent of Rule 315(Db).

47 CFR 851.319 [Rule 319] provided that an incunbent |oca
exchange carrier (ILEC) shall provide nondiscrimnatory access to
the foll owm ng network el ements on an unbundl ed basis: |ocal | oop,
network interface device, switching capability, interoffice
transm ssion facilities (including shared transport), signaling
network & call -rel at ed dat abases, operation support systens (OSS)
and operator services and directory assistance.

The Court rejected Rule 319 because i n determ ni ng the network
el enents that shoul d be nade avail able, the FCC failed to consider
whet her access to the listed el enments was “necessary” and whet her
the failure to provide such elenents would “inpair” the ability of
a carrier to conpete.

In its ruling, the Court also reinstated 47 CFR 851. 315(h)
[Rul e 315(b)]. This rule directs that unless requested, an |ILEC
shal |l not separate network el enents that the | LEC al ready conbi nes
before providing them to a conpetitive |ocal exchange carrier
(CLEC).

In the wake of the reinstatenent of Rule 315(b), US West nust
denonstrate that it provides already-conbi ned network el enents as
conbi ned. However, at the oral argunent, US West asserted that in
I ight of the Suprene Court’s vacation of Rule 319, it now does not
know which network elenents it nust provide as al ready conbi ned.
Until the FCC issues a replacenment for Rule 319, neither US West,
nor this Comm ssion, wll know exactly what standard US West wi |
be required to neet.

Therefore, where possible, the Comm ssion eval uated this ap-
plication in light of the rules and laws in effect today. In those
areas where the applicable standard may be unclear, we conducted
our anal ysis based upon what we knew at the tine of the hearing.

Pricing | ssues
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Thr oughout the proceedi ngs, the joint intervenors argued that
because the rates for unbundl ed network el enments (UNEs) contai ned
in US West’ s interconnection agreenents are only interimin nature,
US West should fail on several of the checklist itens. The Com
m ssion has a docket pending (Application No. C1415) that wll
true up these rates. As that docket is still pending, and outside
of the control of US West, the Conmm ssion has not held the interim
nature of UNE prices against the applicant.

Burden of Proof

Despite the limted i ntervenor evidence in the record, US Wst
still has the ultimate burden of proof wth respect to factual
i ssues “even if no party opposes [US West’'s] application.”? US
West nust :

.o present a prima facie case in its application that
all of the requirenents of section 271 have been
satisfied. Once the applicant has nmade such a show ng,
opponents of the BOC s entry nust, as a practical matter,
produce evi dence and argunents necessary to showthat the
application does not satisfy the requirenents of section
271 or risk ruling in the BOCs favor. [The FCC
enphasi ze[ d], however, that the BOC applicant retains at
all times the wultimte burden of proof that its
application satisfies section 271.°3

Even with only Iimted intervenor evidence in the record, US
West has a trenendous burden. While in today’s order we find that
US West has not denonstrated that it conplies with all of the
el emrents of the checklist, we al so acknow edge the strides that US
West has taken. Conpetition has arrived in Omha. In this Oder
the Comm ssion has tried to provide a road map for US West. Wile
identifying the evidence and data that we found persuasive, we have
al so specifically identified the areas that we feel deserve nore
attention.

In short, we find that US West conplies with checklist itens
3, 7, 8, 9, 10, 11, 12, and 14. US West has not denonstrated that
it conplies with itens 1, 2, 4, 5, and 6. Matters related to
checklist itemNo. 13, reciprocal conpensation, are currently under

2 Application of Aneritech M chigan Pursuant to Section 271 of the

Conmmuni cati ons Act of 1934, as anended, to Provide In-Region, InterLATA
Service in Mchigan, CC Docket No. 97-137, Menorandum Qpi ni on and Order, 143
(rel. Aug. 19, 1997) (Aneritech M chigan).

2 Aneritech M chigan, 744.
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consi deration before both this Comm ssion and the FCC. Therefore,
we are unable to issue an opinion on that itemat this tine.

The Conmm ssi on enphasi zes that in many of the areas where US
West has not denonstrated conpliance, our findings are not based
upon evidence that denonstrates US Wst has fallen short of
st andar ds. Rat her, for several of the checklist itens, the
evidence intherecordis sinply insufficient for the Comm ssion to
reach a conclusion as to US West’ s performance. Were this is the
case, the Conm ssion has no choice but to find that US West has
failed to neet its burden. It should be noted that US West did
attenpt to update certain information up to, and after the date of,
the hearing. W accepted sone of this information into the record.
However, where later-filed materials would have escaped public
review and the opportunity for cross-exam nation, we refused to
accept the late filings. \Were possible in this order, we have
attenpted to give US West specific guidance for future filings in

this application. However, as US West noves forward in this
docket, the Comm ssion may request additional information which is
not set forth at this time in this order. In general, the

Comm ssion urges that as US West provides further data in this
docket, that it do so in a format that facilitates conparison or
analysis. That is, sanple sizes, neans, and standard devi ati ons
for CLECs and US Wst along with Z-scores (or P-values) and
critical values should be reported. Moreover, it should be clear
what indicator is being neasured and what the unit of neasurenent
is for the indicator, as well as the tinme span for which data is
being reported. 1t would be appropriate for US West to include ex-
pl anati ons of cal cul ati on net hods and f oot not es di scussi ng fi ndi ngs
or standards for evaluation given the nature of the data (e.g
smal | sanpl e sizes). Statistical information submtted in this
manner woul d constitute a basis for neani ngful eval uation.

ANALYSI S

1. Interconnection
47 USC 271(c)(2)(B) (i)

Statut ory Requi r enent

1. The first conpetitive checklist itemw th which US West nust
denonstrate conpliance is interconnection. Section 271(c)(2)(B)(i)
states that in order for a RBOC to neet the requirenents of check-
list itemNo.1, it nust provide interconnection in accordance with
the requirenents of Sections 251(c)(2) and 252(d)(1).
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2. Section 251(c)(2) inposes upon US West the duty to provide
i nterconnection with its networks for “(A) the transm ssion and
routi ng of tel ephone exchange service and exchange access.” Section
251(c)(2) further directs that this interconnection nust be: (B)
provided at any technically feasible point wwthin US Wst’s net-
work; (C) at least equal in quality to that provided by US West to
itself or to any other party to which US Wst provides inter-
connection; and (D) provided on rates, terns, and conditions that
are just, reasonable, and nondiscrimnatory.* Section 252(d)(1)
provi des that just and reasonable rates under Section 251 (c)(2)
shal | be based upon cost and may include a reasonable profit.

Evi dence
| nt erconnection at any technically feasible point

3. Section 251(c)(2)(B) directs that interconnection nmust be
provided “at any technically feasible point” within US Wst’'s
network. M. M chael Wi denbach i ndicated that CLECs may term nate
at any of the followng six points of interconnection defined in
1210 of the First Report and Order: (1) line-side |ocal switch; (2)
trunk-side local switch; (3) trunk interconnection tandem sw tch

(4) central office cross-connection points; (5) signal transfer
poi nts; and (6) points of access to unbundl ed el enents.® Additi onal
connection points are available through the Bona Fide Request
Process.® Widenbach testified that US West offers these npdes
t hrough the options of physically collocated facilities, virtually
collocated facilities, md-span neet (two carriers build to
i nterconnect office-to-point), and entrance facilities (two
carriers connect office-to-office).” The CLEC has the choice in
i nterconnection node.® The level of traffic determ nes the nobst
efficient interconnection node. US West provides training, facili-
ty tours, its Interconnection and Resource Guide, and individual
consultations to assist CLECs wth ordering and obtaining
i nterconnection.?® Aliant Mdwest’'s wtness, Brad Hedrick

testified that US West was unable to provide a certain sw tching

4 47 U.S.C. 8§251(c)(2); Application of BellSouth Corp., Bell South Tel econm,
Inc., and Bell South Long Di stance, Inc. for provision of In-Region, InterLATA
Service in Louisiana, CC Docket No.98-121, Menorandum Opi ni on and Order, Y61
grel . Qct. 13, 1998) (Bell South Second Loui si ana).

Wei denbach, Tr. at 256.
6 wei denbach, Exh. 7 at 6-7.
7 Wi denbach, Exh. 7 at 5.
8 Wwei denbach, Exh. 7 at 9.
% Wei denbach, Exh. 8 at 6.
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application. In its post-hearing brief, US West said that this
conplaint was “sonmewhat of a nystery” and the type of “isolated
incident” that is insufficient to denonstrate that US West does not
neet checklist item No. 1.1

Equal in Quality

4. Section 251(c)(2)(C) provides that interconnection nust be
“at least as equal in quality to that provided by [US Wst] to
itself or to . . . any other party to which the carrier provides

i nt erconnection.”

5. US West contends that because it does not provide inter-
connection to itself, it neets the “equal in quality” burden if it
can denonstrate that it provides interconnection in an equival ent
manner to each of the parties to which it provi des
i nterconnection.'? As a result, US West did not provide any data or
performance nmeasures to track how, and within what tine franmes, it
provi des interconnection to itself.® M. Widenbach did testify,
however, that “US West provides the sane standard for engineering
and provisioning CLEC trunks as we provide to ourselves in our
i nternal arrangenents.”?

6. US West has sevent een | ocal interconnect trunks spread anong
four CLEC networks, in three Nebraska cities (G and Island, Nor-
fol k, and Omaha).!® Calls have been exchanged over 47 trunk groups
i nvol ving 4,431 trunks. ' Widenbach testified that in six of the
ni ne nonths between January and Septenber of 1998, no Nebraska
| ocal final interconnection group experienced bl ocking in excess of
2 percent.” By contrast, local final trunk groups between US West
end offices or end offices and tandens in Nebraska were bl ocked
nore than 2 percent in each of those nine nonths.!® So it appears
that while US West, overall, does not neet the quality standard

10 Hedrick, Tr. at 1102-1121.

11 Us west, Post Hearing Brief at 14, Footnote 7.

12 Wlliams, Tr. at 892.

B Wlliams, Tr. at 892, 899.

14 i denbach, Tr. at 201.

15 Wi denbach, Exh. 8 at 8; Widenbach, Tr. at 200-01.
16 i denbach, Exh. 8 at 8; Wi denbach, Tr. at 201.

17 i denbach, Tr. at 201.

18 Wi denbach, Tr. at 201.
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established by this Conmmi ssion,?! interconnecting CLECs have
experienced | ower bl ockage rates than US West.

7. The prefiled testinony of Ms. Jane Smth addresses US West'’ s
primary conparative performance data. This testinony |lists pro-
visioning and repair criteria in existence and under devel opnent by
US West for interconnection.? The indicators presented at the
hearing as part of M. WIllianms testinony address interconnection
installation and repair, including reports to CLECs about per-
formance in these areas.? M. Smith included tables with indicator
results in her testinony.??

8. Al t hough US West proposed nunerous neasures to track the
collocation provided to CLECs, the original subm ssion made it
difficult to evaluate US West’ s performance. For exanple, while US
West proposed six performance indicators to neasure bl ocking of
i nterconnection provided to CLECs, it originally only produced data
for two of those neasures.? The other four were “under devel op-
nent.”2* For other indicators, US Wst only provided one nonth’s
data.?® At the Conm ssion’s request, US West did subnmit additional
data to denonstrate interconnection installation and repair. The
data showed that in a few cases, US West failed to provide statis-
tically significant (99% confidence | evel) nondiscrimnatory ser-
Vi ce.

9. Smth states that because US Wst has provided requested
trunks on tine at a 90 percent rate, any bl ockages are probably due
to CLECs not ordering sufficient trunks.? She does not, however,
provi de any ot her evidence to support this statenent. Thus, it is
difficult for the Comm ssion to evaluate this criterion.

10. Brad Hedrick, of Aliant Mdwest, testified that US West has
provided Aliant Mdwest wth interconnection. In his prefiled
testinmony, M. Hedrick stated that he was unable to evaluate the
issue of quality parity because he is not know edgeabl e about the

19 Rul e 003.05A of the Nebraska Public Service Conm ssion’'s

Tel econmuni cati ons Rul es and Regul ations requires that “On toll connecting
trunks ... sufficient quantities of trunks be provided so that ninety-nine
percent (99% of all tel ephone calls offered to any trunk group will not
encounter an all trunks busy condition.”

20 Direct Testinmony of Jane Smith at 13-14, attached to WIlians, Exh. 38.
2L Wiliams, Exh. 38 at 13-15; WIlianms, Exh. 39 at 10-11

22 Direct Testinony of Jane Smith at 15-20, attached to WIIlianms, Exh. 38.
23 Exh. MGWR5, attached to WIliams, Exh. 38.

22 Williams Tr. at 897, 909-910.

% Exh. MGWR7, attached to WIliams, Exh. 38.

26 Direct Testinmony of Jane Smith at 21, attached to WIlianms, Exh. 38.
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service US West provides to itself. He further stated three in-
stances in which his conpany has had difficulty with US West con-
cerning use of the interconnection trunks.?  For exanple, M.
Hedrick testified that US West has failed to turn up intercon-
nection trunks as instructed and has failed to properly overfl ow
interconnection traffic to the local tandem?® However, at the
hearing M. Hedrick stated that he felt that US West now neets this
checklist item 2

11. M. W edenbach expl ai ned that US West responded pronptly to
Aliant Mdwest’s concern and that the interconnection traffic was
overflowng to the tandemswitch as the interconnection transport
system was designed.® Since the initial incident, Aiant M dwest
has not experienced any simlar problens.?3!

12. M. Hedrick also identified an occasion on which US West
failed to activate a trunk group on the specified date.3 Wi den-
bach responded that US West acknowl edged that it had made this
error because it had mstakenly believed that it had already
activated the trunk but corrected the problem as soon as the
conpany was notified of it.=*

13. Wei denbach further testified that US West offers the options
of physical collocation, virtual collocation, md-span arrange-
ments, and entrance facilities for CLECs wi shing to i nterconnect in
Nebr aska. 3 For CLECs who only wi sh to conbi ne unbundl ed el enent s,
US West offers a single point of termnation (SPOT) franme as an
additional form of collocation. Although the Comm ssion has not
ordered US West to provi de cagel ess and shared col | ocati on, US West
did commt to providing such collocation at the hearing.®

14. Unless it is deened infeasible, US Wst will provide a CLEC
with its first option anong three types of physical collocation:
caged, cagel ess, and shared physical .3 Widenbach cites response
standards US West will neet in providing floor space, cage con-
struction, and the like, for requesting CLECs.?

27 Hedrick, Exh. 45 at 3-4.

28 Hedrick, Exh. 45 at 3-4.

29 Hedrick, Tr. at 1103.

30 \W¢i denbach, Exh. 8 at 6.

31 Aliant Response to US West Data Request No. 22.
32 Hedrick, Exh. 8 at 7.

33 \W¢i denbach, Exh. 8 at 7.

34 Wi denbach, Tr. at 198.

35 Wi denbach, Exh. 7 at 14-15; Wi denbach, Tr. at 203-04.
36 \j denbach, Exh. 7 at 13-15.

37 \\i denbach, Exh. 7 at 22.



Appl i cation No. C 1830 PAGE 10

15. In 1998, US West received six requests for physical
collocation fromat |east two conpanies in eleven wire centers in
Omha and G and |sland. It wll actually provide physical

coll ocation at any Nebraska wire center if a carrier negotiates an
alternative collocation arrangenent through the BFR process.

Rates, terns, and conditions

16. Section 251(c)(2)(D) states that interconnection nust be
“provided on rates, terns, and conditions that are just, reason-
abl e, and nondi scrimnatory.”*® Section 252(d) (1) provides that such
rates may be cal cul ated based upon cost plus a reasonable profit.

17. US West has a concrete and specific legal obligation to
provi de interconnection in the AT&T, Aliant Mdwest, Cox, and TCG
i nterconnection agreenents. The Conm ssi on has approved the terns,
conditions, and interim rates in US Wst’'s interconnection
agreenents.®® The Conmission is currently addressing pernmanent
i nterconnection pricing in Application No. C 1415. As such, the
interimrates may be subject to true-up by the Conmm ssion.

Opi ni on and Fi ndi ngs

18. Al t hough US West has nunerous approved interconnection
agreenents on file with the Comm ssion, it nust denonstrate that it
is neeting all of its obligations under those agreenents in a non-
di scrimnatory fashion.

19. US West clainms that it is not possible to neasure whet her
it provides CLECs with the sane degree of interconnection that it
provides itself. US West asserts it is one big network and that it
does not provide itself interconnection. As a result, US West
continues it need only denonstrate that it does not discrimnate
between CLECs in its provision of interconnection to satisfy the
requi renents of checklist item No. 1. We disagree with this
anal ysi s.

20. US West has certain functions that it could nmeasure to
conpare whet her CLECs enjoy the sanme | evel of interconnection that
it enjoys. One such function neasures traffic usage and trunk
group service levels (i.e. blockages, delays, etc.) on end-office
to end-office trunk groups and end-office to tandemfinal trunk

38 47 U.S.C. 8251(c)(2); BellSouth Second Louisiana Order, 61
39 Bergnan, Exh. 42, at 2.
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groups. This internal area of responsibility is often referred to
as the traffic admnistration/traffic engineering function within
a carriers custoner service organi zation. These types of neasure-
ments could be used to help the Conm ssion assess whether
conparability exists. Wthout them the Conm ssion cannot concl ude
that US West denonstrated that it provides nondiscrimnatory
i nt erconnecti on.

21. In the areas that US West did propose perfornmance neasures,
it did not always present sufficient data for the Comm ssion to
assess its performance. At the Conm ssion’s request, US West did
submt additional datatoillustrateits record for interconnection
installation and repair. This revised information indicated US
West offers adequate service. The data did show that US West
failed to provide statistically significant (99% confi dence | evel)
nondi scrimnatory service in a few cases. However, these instances
were isolated and not indicative of a trend. VWiile this is the
type of data that the Conm ssion feels is necessary to evaluate US
West’ s application, it initself was not enough for the Conm ssion
to conclude that the conpany was in conpliance with the first
checklist item

22. Further, since the hearing on this application, the Suprene
Court has noved sone of the targets at which US West nust shoot to
denonstrate conpliance with the checklist. As discussed above, one
such area is the provision of previously bundled elenents as
bundl ed. The substance of this requirenent falls under checkli st
itemNo. 2. However, US West nust al so denonstrate a concrete and
specific legal obligation to provide such el enments as bundl ed. US
West argues that although it knows it nmust provide sone el enents as
al ready conbined, it does not know which ones. US Wst has not
shown that it has a legal obligation, wunder interconnection
agreenents or el sewhere, to provide bundl ed el enents.

23. Therefore, the Comm ssion is of the opinion and finds that

US West has not denonstrated that it neets the requirements of
checklist item No. 1.

2. ACCESS TO NETWORK ELEMENTS
47 USC 271(c)(2)(b)(ii)

Statutory Requirenents

24. To comply with checklist item No. 2, US West nust
denonstrate that it provides access to network el enents on an
unbundl ed basis at any technical feasible point on rates, terns,
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and conditions that are just, reasonable, and
nondi scrim natory. 4°

25. The FCC had defi ned network el enents to include | ocal | oop,
the network interface device, switching capability, interoffice
transm ssion facilities (including shared transport), signaling
network and call-related databases, operation support systens
(GSS), and operator services and directory assistance.*

26. | LECs nust provide nondiscrimnatory access to unbundl ed
network el enents (UNEsS). The FCC had al so required that under Rule
315(b) ILECs were to conbine elenments for CLECs.* Prior to the
hearing in this docket, aruling by the 8" Circuit Court of Appeals
had vacated this requirenment.* Since the hearing, however, the
U S. Suprene Court has reinstated Rul e 315(b).*

27. | n argui ng what US West nust denonstrate under this | anguage
to satisfy checklist itemNo. 2, both US West and the intervenors
cited various FCC rules and the 8" Circuit Court of Appeals
decision in lowa Uilities Board v. FCC However, as discussed
above, since the hearing on this application, the U S. Suprene
Court has issued its opinionin AT&T v. lowa Uilities Board. This
opi ni on reverses several aspects of the 8" Circuit’s ruling that
US West relied upon at the tinme of the hearing. The Conm ssion
requested that the parties submt briefs on the effect of the
Suprene Court’s ruling on this docket and held an oral argunent on
t he subject.

28. AT&T pointed to the FCC s Local Conpetition O der which
provides that except where technically infeasible, Section
251(c)(3) of the Act requires ILECs to provide CLECs with access to
network elenments in a manner that is at |east equal in quality to
that which the ILEC provides to itself.*

29. At the hearing, US West argued that this nondiscrimnation
standard directs that there shall be no discrimnationin US Wst’s
provi sion of elenents to the various CLECs. The standard does not

4047 USC 251(c)(3).

4 Rule 319

42 Rul e 315(b)

% Jowa Wilities Board v. FCC, 120 F.3d 753 (8th Cr. 1997).

as  Stewart, Exh. 11 at 2-3.

4  FCC Local Conpetition Order, 1312. See also 47 C.F.R 88 51.311(b),
51.313(b). Further, this provision was upheld in lowa Uilities Board v. FCC,
120 F.3d, 753, 814 (8" CGir. 1997).
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concern, the argunent continues, the quality of access that US West
enj oys. 4¢

Evi dence
US West addressed the OSS and UNE access el enents separately.
Access to Operations Support Systens (OSS)

30. Oper ati ons support systens (OSS) are systens that facilitate
provi di ng tel ephone service to custoners. OSS includes five areas
of functionality to which US Wst nust provide access: 1) pre-
ordering, 2) ordering, 3) provisioning, 4) maintenance and repair,
and 5) billing. These functions are highly visible to custoners
and thus can be inportant in influencing custoners’ inpressions of
the quality of service |ocal exchange carriers provide. US West
must have systens in place to allow CLECs to have access to the
various OSS functions. It nust also provide training in the use of
t hose systens so that CLECs may access the function. Finally, US
West nmust denonstrate that CLECs experience the sane | evel of flow
through as it enjoys.

I nterface systens

31. US West offers CLECs several options for wusing its GOSS
functions, including conputer-to-conputer and human-to-conputer
interfaces.*” Al the options are nediated, allowing US Wst to
keep its systens secure while enabling CLEC access. US West fo-
cused primarily on its Interconnection Mediated Access (1M,
El ectronic Data I nterchange (EDI), and El ectroni c Bondi ng - Troubl e
Adm ni stration (EB-TA).

32. | MAis a human-t o-conputer system which is used to support
pre-order, order, provisioning, and repair and mai nt enance opera-
tions.*® EDI and EB-TA are conputer-to-conputer systens that
t oget her support pre-ordering, ordering and provisioning, and
repairs.* M. Notarianni testified that when real-tine access is
not possible, practicable, or necessary with these systens, all of
the data is gathered over a period of tinme, and exchanged at once. %

46 Stewart, Exh. 11 at 2. See also Tr. at 307.
47 Notarianni, Exh. 32 at 16-21.

48 Notarianni, Exh. 32 at 16.

4% Notarianni, Exh. 33 at 38-40.

5 Notarianni, Tr. at 607.
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US West administers this “batch processing” in a nondiscrimnatory
manner, Notarianni continued. 5!

33. US West provided very |limted data as to ordering and
mai nt enance/repair intervals under the resale checklist item and
pre-ordering process. The pre-ordering data suggests there may be
discrimnatory treatnent, particularly in appointnment scheduling

and obtaining a tel ephone nunber. US West does not propose any
measurenents to evaluate its own performance in several of the
categories including gateway availability tine and billing. Still

ot her neasures are “under devel opnent.”

Trai ni ng and Assi st ance

34. Ms. Not ari anni addressed the resources US West has dedi cat ed
to assisting CLECs in using US West’'s 0SS.%2 A US West teamis
assi gned to assist CLECs when t hey approach the conpany. There are
various help desks and a website from which the CLECs can seek
assi stance. Moreover, |MA upgrades have been devel oped frequently
and notices of themare distributed in a tinely fashion. US West
has also offered a series of training sessions for CLECs to aid
themin using its support systens.® The testinony is suppl enented
by pages of exhibits, anong them| engthy, detail ed descriptions of
t he support systens; copies of forns and nmanual s; reproductions of
conputer screens fromthe website; training schedul es and agendas;
| MA update notices; and the New Custoner Questionnaire, a docunent
that a US West account nmanager and CLEC representative conplete
jointly when a CLEC asks for OSS from US West.

35. M. Hedrick testified that Aliant personnel have received
training from US West on using IMA for pre-ordering, ordering,
provi si oni ng, maintenance, and repair functions.>

Functionalities

36. Each of the five functionalities identified above consi st
of wvarious conponents that conprise an individual custoner’s
profile. For exanple, pre-ordering could consist of various ele-
ments such as address validation, carrier listing, service avail -
ability, etc.

5t Notarianni, Exh. 33 at 54-55.

52 Notarianni, Exh. 32 at 29-39. See generally Notarianni Tr. at 651-653.
% Notarianni, Tr. at 652-53.

54 Hedrick, Exh. 45 at 7-8.
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37. US West testified that in nost cases, the processes utilized
by the CLEC and the US West retail unit are the sane.® For sinple
listings, both the CLEC and the US West retail unit can validate
rural or descriptive addresses. ®® Notarianni cites “tel ephone
nunber sel ection” as a transaction in which CLECs actually receive
better service than the US West retail unit.® The CLEC receives
nine nunbers with one query, whereas the US West retail wunit
receives only one tel ephone nunber and nust enter another systens
to receive three nore.® New and exi sting products supported by US
West’ s electronic interfaces include 1) POTS resal e; 2) | SDN basic
rate interface; 3) private line; 4) Centrex; 5) unbundl ed | oop; 6)
| ocal nunber portability; 7) interim nunber portability; 8)
unbundl ed | oop with | ong-termnunber portability; 9) unbundl ed | oop
wWith interim nunber portability; 10) unbundled |ine-side anal og
switch port; and 11) DID trunks.® US West allows the CLECs to
order unbundl ed network el enents individually or for the purpose of
conmbining them A CLEC can use EDI or the IMA GU to order the
unbundl ed | oop and ports to conmbine with shared transport by using
a rel at ed purchase order nunber (RPON) and the Iine cost code filed
on the | ocal service request.?®

38. US West asserts that the IMA GU and the EB-TA repair
el ectronic interfaces support repair transactions for all products
and services in substantially the sanme tine and manner as the OSS
used by the US West retail unit.?®

39. US West goes on to cite nunerous other conponents that are
supported by the i nterfaces.® However, CLECs desiring conbinations
must al so order each elenent separately on separate order forns.
Some of the forns are processed electronically, while others are
processed manual ly.® Further, there are certain conplex services
that are not available through the interfaces including primry
rate | SDN, frame rel ay, central office automatic call distribution,
and nmulti-point private line.% As of the date of the hearing, no
CLECs had requested these functionalities in Nebraska.

5% Notarianni, Exh. 33 at 17.

56  Notarianni, Exh. 33 at 10.

57 Notarianni, Tr. at 843-844.

8 Notarianni, Tr. at 843-844.

5% Exh. LN-R-01 attached to Notarianni, Exh. 33.

0 Notarianni, Tr. at 682-93.

81 Exhs. BJB-05, BJB-06 attached to Notarianni, Exh. 32, adopted testinony by
Barbara Brohl; and LN-R-05, attached to Notarianni, Exh. 33.

62 See generally Notarianni Tr. at 681-84, 695, 701, 705-08, 720, 756-59, 762-70,
and 836- 37.

63 Notarianni, Tr. at 689-690, 727.

64 Notarianni, Tr. at 697.
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Fl ow Thr ough

40. The FCC defines “flowthrough” as those orders that are
transmtted electronically through the gateway and accepted into
[the RBOC s] back office ordering systens wthout manual
intervention.”® In the Bell South Second Loui siana Order, the FCC
stated that “Al though the [ FCC] has not required a denonstration of
order flowthrough in its previous decisions under section 271,
[it] has found a direct correl ation between the evidence of order
fl owthrough and the RBOC s ability to provide conpeting carriers
with nondi scrimnatory access to the RBOC' s OSS functions.”® The
FCC gi ves “substantial consideration” to order flowthrough rates
because they “denonstrate whether a BOC is able to process
conpeting carriers’ orders, at reasonably foreseeable comerci al
vol unes, in a nondiscrimnatory manner. Evidence of flowthrough
al so serves as a clear and effective indicator of other significant
problens that underlie a determ nation of whether a BOC is pro-
viding nondi scrimnatory access to its [OSS].”% Therefore, this
Comm ssion gives significant weight to whether US Wst has
denonstrated parity in order flowthrough.

41. As discussed above, US West asserts that its interfaces
utilize batch processing where real-tinme processing is unavail abl e
or unnecessary. The pre-order transactions supported by the IMA
GUJ and the EDI are processed in real-tine, as are the repair
transactions supported by the IMA GU and the EB-TA % Al order
transactions supported by the IMA GJ and ED other than the
notification of order conpletion are processed in real-tine.% US
West asserts that POIS resale orders are the nost conmon orders
CLECs place with US West. Ms. Notarianni testified that to prevent
“fallout” fromerrors in service orders, the Firm O der Manager
(FOM reviews these orders for accuracy.’”™ Over a period of m nutes
or days,’* the FOMwi Il review, research, evaluate or retype orders
as it determ nes appropriate.’ US West’'s own orders do not pass
through the FOM Notarianni said that by US West elimnating the
need to reject many CLEC orders, it provides CLECs better service

65 Bel | South Second Loui si ana Order, 1107.

66 Bel | South Second Loui si ana Order, 1107.

67 Bel | South Second Loui si ana Order, 91108.

68 Notarianni, Tr. at 622-23, 853.

69 Notarianni, Tr. at 625.

% Notarianni, Tr. at 625.

L' Notarianni, Tr. at 747.

2 Data Response 19; Brohl Direct Testinony, Exh. BIJB-27 at 3, attached to
Not ari anni, Exh. 32.
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than US West enjoys.” US Wst does not present any data to
denonstrate the anount of time that CLEC orders await review and
processing in the FOM

Access to Network El ements

42. As stated above, since the U S. Suprene Court vacated Rul e
319, this Comm ssion cannot be sure which elenments in US West’s
network it nmust provide nondi scrimnatory access to on an unbundl ed
basis. The appropriate standard to apply will remain undeterm ned
until the FCC pronmulgates new rules to replace Rule 319 in
accordance with the Suprene Court’s direction. At the tine of the
hearing, US Wst presented evidence to denonstrate that it was
provi di ng unbundl ed access to the elenents listed in Rule 319

This Conm ssion can only assune that the FCC will find that at
| east sone of those elenents wll neet the necessary and inpair
tests cited by the Court. Therefore, we will conduct our analysis
on the rules that were in effect at the tinme of the hearing. Wen
the FCC does adopt its newrules, it can consider or disregard the
vari ous portions of this analysis as appropriate to the new rule.

43. Under the standard that was in place at the tinme of the
hearing, US West was required to unbundl e |ocal |oops, swtching
capability, interoffice transmssion facilities, database and

signal i ng systens, operation support systens, and operator services
and directory assistance.’”™ Even after the Supreme Court’s ruling,
several of these UNEs are individually the subject of other check-
list points. However, unlike the individual availability require-
ments of the several itens contained in other checklist points,
checklist item No. 2 is concerned with the ability of CLECs to
conbi ne the various elenents as they choose. O her UNEs can be
requested in addition to these el enents and nust be provided if it
is determned it is technically-feasible for the ILEC to do so.
Ms. Stewart nentions a response tinme of 15 days for these
additional UNEs and a quote for technically-feasible additiona
UNEs within 90 days. US West does not include a tine line for
response to the previously-mandatory UNEs. "

44. In addition to providing nondiscrimnatory access to the
seven elenents listed in Rule 319, Stewart testified that US West
of fers CLECs access to additional UNEs pursuant to a BFR process. ’®

 Notarianni, Tr. at 751-52 and 845-47.
“ Stewart, Exh. 11 at 4.
s Stewart, Exh. 11 at 5.
% Stewart, Exh. 11 at 6.
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45. US West contends that it is prepared to fill any reasonably-
f oreseeabl e CLEC demand for UNEs on a nondi scrimnatory basis. To
denonstrate this contention, it points to testinony that it had
installed nore than 300 unbundl ed | oops in Nebraska.’”” M. Stewart
also testified that US West has thoroughly tested its ability to
provi de access to UNEs in a nondi scrimnatory manner.’® US West has
not, however, submtted the results of such testing to support its
appl i cation.

Conbi nati on of UNEs

46. US West has not received any requests fromCLECs wi shing to
conbi ne UNEs, and US West has not offered any testing results to
denonstrate its provisioning of UNEs.”® Stewart testifies that US
West has made provision for future requests to conmbine through its
w llingness to provide a physically-collocated SPOT frane. The
SPOT franme is an internediate frame that will be located in US
West’'s central office to which US West requires that any network
el ement is connected before it is delivered to the CLEC. 8 At this
frame, CLECs will have the option of conbining their own equi pment,
conbining their equipnment with US West equi pnent, or conbining
their equi pnent with another CLEC s equi pnment.8 The SPOT frane is
connected to US Wst's COSMC frame and the CLEC s physical
col l ocation space through a series of tie cables and junpers. 82

Ms. Stewart indicated that these connections are considered
permanent and result in very few failures.® US Wst uses simlar
internedi ate franes for special services, private-line circuits and
uni que, design services.?® Stewart testified that US West provides
the SPOT franme as a | owcost option for CLECs to access UNEs® with
costs ranging from $15, 000 to $150, 000 per SPOT frame per central
office.® In its post-hearing brief, US Wst adnmits that “To be
sure, conbining elenents at the SPOT franme is not as easy as having
US West conbine those elenents for CLECs.”®% However, at the tine
of the hearing, US West was operating under the 8" Circuit’s ruling
that ILECs did not have to conbine elenents for CLECs. US West

T Harris, Tr. at 147.
% Stewart, Exh. 11 at 7-8.

® Stewart, Exh. 11 at 6.
80 Stewart, Exh. 12 at 10-13.

8 Stewart, Exh. 11 at 9-10, 13-14; Exh. 12 at 11-17; Tr. at 301.
82 Stewart, Tr. at 326-30; 379-82.

8 Stewart, Tr. at 331, 381-82.

8 Stewart, Tr. at 295.

8% Stewart, Tr. at 301

8 Stewart, Tr. at 338.

87 US West Post Hearing Brief at 26.



Appl i cation No. C 1830 PAGE 19

offers a variety of physical collocation options, including caged,
cagel ess, shared, and the SPOT frane. None of US West’s
i nterconnecti on agreenents reference or explain the SPOT frane. 8

47. US West does not address the cost of coll ocation.

48. M. Hedrick of Aliant testified that US West will provide
nondi scrimnatory access to UNEs, but at discrimnatory rates. To
support his claim he points to interconnection agreenents under
whi ch Aliant M dwest pays $28.15 per nonth for an unbundl ed | oop,
whil e AT&T pays $15.79.8 He also testified that the provisioning
of unbundl ed |oops through the SPOT takes up to four nonths. %
VWiile Aliant uses the SPOT frame for access to unbundled |oca

| oops in the Omaha and Grand | sl and markets, it does not attenpt to
obtain nmultiple network el enents, or conbinations thereof, fromUS
Vst .

88 Stewart, Exh. 11 at 10.
8 Hedrick, Exh. 45 at 4.
% Hedrick, Tr. at 1105.
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OPI Nl ON AND FI NDI NGS

oSS
49. US West has in place IMA, EDI, and EB-TA systens as its
means for CLECs to access its OSS. It also provides reasonable

training to assist CLECs in using these systens. \Wile US West
seens to provide each of the functionalities through one or nore of
these systens, it is unclear whether they do so in a
nondi scrim natory manner or on atinely basis. US Wst argues that
it does not necessarily have to denonstrate flowthrough if it can
show that the functionalities are provided in a nondiscrimnatory
and tinmely manner. W are not persuaded that US West’s utilization
of the FOMto process CLEC orders provides a hei ghtened service to
the CLECs. Nor did US West provi de enough data with respect to the
FOMto denonstrate fl owthrough, tineliness, or nondi scrimnation.
US West gives CLECs el ectronic access to US West systens, but it is
not real-tine access. That is, CLECs can carry out transactions on
conputer screens, but when they submt information, it is not
i medi ately entered into the US West databases. By contrast, US
West has real-tine access. Wen US West enters its own custoner
data into the conputer, it goes imediately into the database. US
West argues that the FOM provides a better service to CLECs by
preventing errors before fallout occurs. However, it did not
present data to denonstrate nondiscrimnation (let al one a benefit)
with respect to CLECs. Further, US West does not even offer CLECs
a choice between true flowthrough and the FOM

50. In addition, while US West does provide flowthrough wth
the EDI system this system does not handle the sane nunber of
daily transactions for CLECs that US West’s OSS system can handl e.

51. Until we see this type of information, we cannot concl ude
t hat US West provides nondiscrimnatory access to (OSS
functionalities or that US West satisfies checklist item No. 2.

Unbundl ed Network El ements

52. Network elenents are the facilities and services carriers
put together, or “bundle,” to provide tel ephone service. Sw tching
of calls and the | oop that connects a premse with a central office
are exanpl es of network el enents

53. Section 271 requires that US West nake avail abl e unbundl ed
network el enents (UNEs) on a nondi scrimnatory basis to CLECs. In
fact, three of the fourteen checklist points (iv, v, and vi) deal
specifically wwth access to UNEs. The intent of granting access to
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UNEs is to give CLECs a chance to provide | ocal tel ephone service
w thout having to build their own conplete tel ephone systens. A
CLEC mght, for exanple, bundle together a nunber of network
elements with its own facilities to provide service or it mght
take only a few el enents.

54. At the tinme of the hearing, US Wst proceeded under the
ruling of the 8th Circuit Court of Appeals that it could sell the
network el enments individually, or on an unbundl ed basis, and that
the CLECs had to rebundle the elenents for their own use. US West
has proposed using a single point of termnation (SPOT) frane as a
means for acconplishing this unbundling. Since the hearing, the
Suprene Court has indicated that, if requested, RBOCs nust provide
al ready- conbi ned el enents as conbi ned, without separating them In
light of the bundling requirement being reinstated after the
hearing, we cannot find that US Wst satisfies this aspect of
checklist item No. 2.

55. US West asserts that while it knows that it nust provide
certain elenents as conbined, it does not know what those el enents
are in light of the Supreme Court’s ruling. AT&T asserts that
under 47 CFR 51.315(b), the standard should be all network
elements. W find that the AT&T proposal overstates any reasonabl e
conbi nation requirenents. We will not know what standard to apply
until the FCC issues a replacenent for Rule 319. However, we can
eval uate whether US West is providing access to the el enents that
were identified in Rule 3109. This was the standard we were
operating under at the tinme of the hearing. W can also look to
those el enents to assess whet her US West is providing conbinations
of elenents. At the tine of the hearing, US West was not comnbi ni ng
those elenments and did not present perfornance neasures to
denonstrate that it was providing nondiscrimnatory access to
swi tches, | oops, transport, or OSS. US West is providing | oops to
conpetitors but submtted insufficient data to denonstrate that

they do so in a nondiscrimnatory fashion. Further, for other
el emrents that have not been requested by CLECs, US West indicated
that it has conducted internal testing. However, it has not

presented the data produced by such testing to denonstrate
conpliance with checklist item No. 2.

56. Therefore, for the reasons stated above, the Comm ssion is
of the opinion and finds that US West has not denonstrated that it
meets the requirenments of checklist item No. 2.

3. ACCESS TO POLES, DUCTS, CONDUI TS AND RI GHTS- OF- WAY
47 U.S.C. 8271(c)(2)(B)(iii)
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Statutory Requirenents

57. The third checklist itemthat US West nust denonstrate is
that it provides “[n]ondiscrimnary access to the poles, ducts,
conduits, and rights-of-way owned or controlled by [US Wst] at
just and reasonable rates . . .7

Evi dence

58. M. Widenbach testified that US West permits CLECs direct
access to its poles and various pole attachments (e.g. cable,
equi pnent, facilities, apparatuses, or appurtenances) that are used
in providing telecommunications services.* Li kewi se, US West
provi des access to its various ducts and conduits that house
communi cations cables to the extent perm ssible under existing
ri ghts-of-way permts and easenents.® Wen an authorized carrier
seeks access to US West’'s poles, ducts, etc., US West provides a
copy of its Pole and Anchor Attachnent and/or Duct OCccupancy
Agreenent to such carrier.® The carrier nust then submt a
description of the requested access. Wthin ten days of receipt,
US West verifies the details of equipnment affected by the request
and issues a response. |If the requesting provider agrees with the
response, US West conpletes a field verification (construction
feasibility and cost estimate) within 35 days. Thereafter, US West
will conplete the work. %

59. M . Wei denbach notes that US West is allowed to recover all
costs associated with providing pole and conduit space.® He
includes a schedule of costs for annual usage fees with his
t esti nony. %

60. M. Weidenbach closes his testinony by saying that one CLEC
has placed five orders for duct access. At the time of the
hearing, these orders were in the verification stages.® US Wst
di d not present any other testinony on this checklist itemand does
not offer any data to show whether it is neeting its deadlines or

°l Wi denbach, Tr. at 31-32.

%2 \W\ei denbach, Tr. at 32-33.

% A copy of such agreenent is attached to MJWO03, Widenbach Exh. 7.
% Wi denbach, Exh. 7 at 35-37.

% Wi denbach, Exh. 7 at 37-41.

%  Exh. MIWO04 attached to Wi denbach, Exh. 7.

%7 Wi denbach, Exh. 7 at 41.
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whet her the deadlines given to a CLEC are the sanme as for the
Appl i cant.

61. In his testinony, M. Brad Hedrick of Aliant M dwest gave US
West a “qualified yes” to being in conpliance with checklist item
No. 3. M. Hedrick testified that initially Aliant Mdwest was not
given access to US West conduit between the first and second
manhol es outside central offices.®® However, US Wst changed its
policy to allow the access. As |long as such access is continued,
Hedrick says, then it is his judgnent US West is in conpliance. ®

62. M. Hedrick also expressed concern regarding US Wst’'s
provi sioning of a |arge request Aliant made for access to conduit.
M. Weidenbach acknow edged troubles with that order due to
difficultly with duct work. However, he testified that US West was
working diligently to provide access to Aliant.1 Hedri ck
testified that in his opinion, once US Wst conpletes this work, US
West will have satisfied this checklist item 1%

pi ni on and Fi ndi ngs

63. The Comm ssion is persuaded that despite the delays cited by
M. Hedrick and the absence of any performance data, US West has
met the requirenments of 47 U S.C 8271(c)(2)(B)(iii). The del ays
cited by M. Hedrick do not appear to interfere with US Wst’s
conpliance with this checklist item M. Hedrick testified that
these isolated incidents seemto have been resolved or are being
resol ved.

64. Further, while the Comm ssion would |ike to have seen nore
performance data neasuring response tines, equal treatnent, etc.,
we do not feel that this lack of data is fatal to US Wst’'s
conpliance wth this checklist item

65. US West’'s Pole and Anchor Attachnment and/or Duct OCccupancy
Agreenents contain the terns and conditions pursuant to which
conpeting providers nmay obtain access to US West’s poles, ducts,
conduit, and rights-of-way. US West has a concrete and specific
|l egal obligation to provide access to US Wst’'s poles, ducts,
conduits, and rights-of-way as referenced in the AT&T!?, Aliant

%  Hendrick, Exh. 45 at 4.

% Hedrick, Exh. 45 at 5.

100 Wi denbach, Tr. at 207-009.

101 Hendrick, Tr. at 1104.

102 See Attachment |V, Section 3.2.1, of the AT&T Agreenent.
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M dwest 1%, Cox!%, and TCG% i nterconnection agreenents approved by
this Comm ssi on. Under the dispute resolution clauses of these
agreenents, CLECs have a forumin which to voice any grievances
W th respect to access to poles, ducts, conduits, and rights-of-
way. The rates, terns, and conditions contained in these
agreenent s have been approved by this Comm ssion and thus are found
to be just and reasonabl e.

66. Therefore, the Comm ssion finds, and is of the opinion that,
US West has denonstrated that its processes, procedures, and
capabilities for providing access to poles, ducts, conduits, and
rights-of-way satisfy the requirements of checklist item No. 3.

103 See Section IV, of the Aiant Agreenent.
104 See Section 9.9, of the Cox Agreenent.
105 See Section IV, of the TCG Agreenent.
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4. Unbundl ed Local Loops
Section 271(c)(2)(B)(iv)

Statutory Requirenents

67. To satisfy the fourth checklist item US West nust denonstrate
that it provides "local |loop transm ssion fromthe central office
to the custonmer's prem ses, unbundl ed fromlocal sw tching of other
services." A local loop is a transmssion facility between a
distribution frame in an ILEC central office, and the NID at the
custonmer prem ses. FCC Rule 319 defined | oops to include two-wire
and four-wi re anal og voi ce-grade | oops and two-wire and four-wire
| oops conditioned to transmt the digital signals needed to provide
services such as |SDN, ADSL, HDSL, and DS1-1evel signals. US
West nust offer unbundl ed | oops in a manner that permts efficient
CLECs with a neani ngful opportunity to conpete. To do this, US
West nust denonstrate that it provides unbundled |oops to CLECs
within a reasonable tinme frame and with a mninum of service
di sruption.® Further, US West nust provide CLECs |oops of the
sane quality as those it utilizes to serve its own custoners. %

Evi dence

68. US West contends that since it does not provide unbundl ed
loops to itself, it must only denonstrate that it does not
discrimnate in its provision of |oops anong CLECs. !

69. M. Stewart testified that US West offers CLECs unbundl ed
| oops in a manner consistent with the requirenments of both the Act
and FCC rul es. ! US Wst offers unbundl ed | oops that connect the
mai n distribution frame at the US West central office with the NID

10647 C.F.R 851.319(a); Bell South Second Louisiana Oder, at 7184. Al though
the Suprenme Court vacated Rule 319 in AT&T vs. lowa Uilities Board, the
definition of "local |oops” was not the basis for the Court's ruling. Inits
“Brief Regarding the United States Suprene Court Decision AT&T vs. |lowa
Uilities Board,” US West argued that the Conm ssion's evaluation of US West's
conpliance with checklist item No. 4 should be unaffected by the Court's
ruling. As discussed previously, US West argued that the only checklist item
affected is checklist itemNo. 2, access to unbundl ed network el enments.

107 Bel | Sout h Second Loui si ana Order at 198.

108 47 C.F.R 8§ 51.313(b); 47 CFR 8§ 51.311(b); Bell South Second Loui si ana

O der at 1185.

109 47 CF.R 8§ 51.313(b); 47 CFR 8 51.311(b); Bell South Second Loui si ana

O der at 1185.

110 Stewart, Tr. at 308.

i Stewart, Exh. 11; Stewart, Tr. at 291.
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at the custoner prem ses.!? Further, Stewart testified that US
West provi des unbundl ed access to US West's NID'® and to the cross-
connects between | oops and CLEC facilities!. It offers two-wire
and four-wire analog voice-grade |oops, as well as two-wire and
four-wire loops conditioned to provide digital functionality.?!®
Were US West wuses integrated digital loop carrier (1DLC
technology, it provides CLECs wth wunbundled 1oops through
al ternate technol ogy.® Wen a CLEC desires to serve a custoner
using an wunbundled |oop, US Wst disconnects the existing
connection between the loop and US Wst's switch at its COSMC
frame. It then reconnects the loop to the SPOT frame through the
use of junper connections and tie cables. At the SPOT frane, the
CLEC can connect the loop to its own switch facilities.!” Brad
Hedrick of Aliant testified that providing unbundl ed | ocal |oops in
t his manner can take up to four nonths. 18

70. M. WIllians cited US West's service installation guide for
| oops, entered into evidence as a part of M. Notarianni's
testinony,!® saying US West provides 1) basic installation of
| oops; 2) basic installation with performance testing; and 3)
coordinated installation with cooperative testing. In an effort to
provide and repair loops in a nondiscrimnatory manner, WIIians
testified that US West has devel oped vari ous performance neasures
to evaluate US West's provision of |oops. These neasurenents
include data on the anmpunt of tinme it takes US West to instal

anal og | oops, *?° the ordering and provisioning intervals for |oops
provi ded to CLECs, and the repair and mai nt enance of | oops provided

to CLEGCs. US West’'s neasures do not include intervals for
ordering, provisioning, or mai ntenance and repair of | oops utilized
by US West, or assessnents of cut-over tinme intervals. These

measures do reveal that US West's standard intervals for providing
unbundl ed | oops to CLECs are significantly |onger than the anount
of time required for US Wst to provide POTS to its retail
cust onmers. 21

12 Stewart, Exh. 11 at 13-17.

113 Stewart, Exh. 11 at 17-18; Bergnman, Exh. 42 at 13-14; Stewart, Tr. at 289.
14 Stewart, Exh. 11 at 16.

115 Stewart, Exh. 11 at 13-17.

116 Stewart, Exh. 11 at 13-17; Stewart, Exh. 12 at 19-20.

"7 Stewart, Tr. at 303-304.

118 See MGW R10, attached to WIIlianms, Exh. 38.

e Willians, Tr. at 1024, referring to Exh. BJB-05, attached to Notarianni,
Exh. 32.

1200 Exh. MOWR5 attached to WIlianms, Exh. 38.

121 See Exhs. MOGWR5, MGWR7, and BJB-10. As noted above, US West argued that it
does not provide unbundled |oops to itself. Therefore, it did not submt the
data al |l owi ng conparisons between US West's provision of |oops to itself as
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Opi ni on and Fi ndi ngs

71. The Commi ssion is of the opinion and finds that US West does
not satisfy checklist item No. 4. Wile there is no retail
equivalent to a local |loop, we reject US West's contention that it
does not have an obligation to offer CLECs the sanme quality in
access to unbundled |oops that it uses to provide service to its
own custoners. US West nust provide perfornmance neasurenents that
conpare the service it provides itself for loops with the quality
of |l oop service it provides to conpetitors. However, it has failed
to do so. The issue is one of quality. A CLEC wll not have a
fair opportunity to conpete by way of unbundl ed network el enents if
del ays in the provision of those el enents favors the | LEC. US West
has failed to denonstrate that it provi des unbundl ed | oops to CLECs
within a reasonable tine franme and with a m ninum | evel of service
di srupti on.

72. W also find that US West’'s SPOT frame proposal does not
satisfy the requirenents of checklist item No. 4 for the sane
reasons we detail in our discussion of checklist item No. 2.

73. Therefore, the Commi ssion is of the opinion and finds that US
West has not denonstrated that it satisfies checklist item No. 4.

5. Unbundl ed Local Transport
Section 271(c)(2)(B)(v)

Statutory Requirenents

74. To nmeet the requirenents of checklist itemNo. 5, US West nust
denonstrate that it provides “[l]ocal transport fromthe trunk side
of the wreline |ocal exchange carrier switch unbundled from
switching or other services.” US West nust provide shared
transm ssion facilities between end offices and tandem sw tches
and dedi cated transm ssion facilities between | LEC central offices
or between those offices and CLEC central offices. 22

conpared to others. However, because at |east a portion of the |oops provided to
CLECs will be used to provide POIS, the Conmm ssion chose to conpare the standard
intervals for US West’s provision of POTS to its retail customers with its

provi sion of |oops to CLEGCs.

122 FCC Interconnecti on Order T 439-44.
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75. Both the FCC'?® and the 8th Circuit Court of Appeal si%
require that a BOC provide transm ssion facilities that are shared
between the I LEC and a CLEC (shared transport).

Evi dence

76. Although US West clains that it is ready to provi de unbundl ed
transport, it has not actually received any requests for transport
i n Nebraska. > M. Stewart i ndicated that USWst’'s interconnection
agreenent with TCGis an exanple of its |legal obligation to provide
| ocal transport.!?® Stewart asserts that US West is able to provide
unbundl ed access to dedicated transm ssion facilities between US
West end of fices and US West and CLEC end offices. ! This includes
interoffice transm ssion between: 1) US Wst’'s end offices and
serving wre centers (SWs); 2) its SWs and interexchange
carriers' (IXCs) points of presence (POP); 3) its SWCs and tandem
switches; 4) its end offices and tandem switches; and 5) its SWCs
and CLEC SWCs. !28 US West is ready to provide transnission
capabilities such as DS1, DS3 and optical facilities, and access to
digital cross-connect system (DCS) functionality.!?

77. At the time of the hearing on this application, US West
indicated that it did not provide shared transport.© Since that
time, however, it has agreed to provide shared transport?®! and has
requested that the Comm ssion issue an order obligating it to
provi de shared transport, if the Conm ssion determ nes that such an
order is necessary for US West to neet checklist itemMNo. 5.1 US
West did not provide any perfornmance neasures for shared transport
because, it argues, in a shared environnent it cannot discrimnate
agai nst CLECs. Further, shared transport nust be provisioned in
conbination with a swtch port for which there are already
per f or mance neasures. 1

122 Third Order on Reconsideration and Further Notice of Proposed Rul emaking,
In the Matter of Inplenentation of the Local Conpetition Provisions in the
Tel econmuni cati ons Act 1996, CC Docket Nos. 96-98, 95-185 (rel. Aug. 18,
1997).

124 Sout hwestern Bell Tel. Co. v. FCC, 153 F.3d 597 (8" Cir. 1998).

125 Stewart, Exh. 11 at 32; WIllians, Tr. at 1025.

126 Stewart, Exh. 11 at 24-33.

127 Stewart, Exh. 11 at 24.

1282 Stewart, Exh. 11 at 24-25.

129 Stewart, Exh. 11 at 25, 27.

130 Stewart, Exh. 11 at 29.

181 Stewart, Tr. at 357.

132 Stewart, Tr. at 386-87.

18 WIllians, Tr. at 1025-28.
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78. Stewart testified that US Wst has ordering and repair
procedures in place to address CLEC trouble reports with the sane
tineliness as reports for US Wst’'s interoffice transport
facilities.®™® Further, US West has devel oped perfornmance neasures
to assess US West’'s provision of unbundl ed transport. ¥

pi ni on and Fi ndi ngs

79. The Comm ssion is of the opinion and finds that US West has
not net the requirenments of checklist item No. 5. No CLEC has
ordered unbundl ed transport in Nebraska. Were evidence of com
merci al use does not exist, the FCC has said the RBOCs can submt
testing results as evidence of their ability to provide UNEs. Ms.
Stewart testified that US Wst has conducted tests for the
provision of this elenment. However, it did not include such test
results as part of the record in this application. Wthout this
informati on, we cannot conclude that US West has satisfied its
obl i gations under checklist item No. 5.

80. Therefore, the Conmi ssion is of the opinion and finds that US
West has not net the requirenents of checklist item No. 5.

6. Unbundl ed Local Swi tching
Section 271(c)(2)(B)(vi)

Statutory Requirenents

81. To conmply with checklist itemNo. 6, US West nust denonstrate
that it provides access to local swtching unbundled from
transport, local |oop transm ssion, or other services. The FCC
defined local switching to include line-side and trunk-side
facilities, plus all of the features, functions and capabilities of
the switch.®® The features, functions and capabilities of the
swtch include the basic swtching function, as well as the sane
basic capabilities that are available to the ILEC s custoners

134 Stewart, Exh. 11 at 32.

135 Wl liams, Exh. 38 at 29-30.

136 47 C.F.R 851.319(c); Bell South Second Louisiana Order, 1206. Wen the
Supreme Court vacated Rule 319 in AT&T vs. lowa Utilities Board, it did base
its ruling upon the definition of "local switching" Rule 319. 1In its “Brief
Regarding the United States Suprene Court Decision AT&T vs. lowa Utilities
Board,” US West argued that the Conmm ssion's evaluation US West's conpliance
wi th checklist item No. 6, should be unaffected by the Court's ruling. As

di scussed above, US West argued that the only checklist itemaffected is
checklist item No. 2, access to unbundl ed network el enments.
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Local switching also includes all of the vertical features the
swtch is capabl e of providing, as well as any technically-feasible
custom zed routing functions. ¥

Evi dence

82. As of the date of the hearing, US Wst has not had any
requests for unbundl ed switching.®® M. Stewart indicated that US
West has, however, tested its unbundled switching to insure its
functionality.® Stewart testified that US West is prepared to
of fer unbundl ed switching as required by the Act. ! She identified
the US West-TCG agreenent as an illustration that the |ine-side
facilities US West offers in conjunction with unbundl ed sw tching
include the connection between a l|loop termnation at a nain
distribution frame and a switch-line card. The trunk-Iine
facilities offered include the connection between the trunk
term nation at the trunk-side cross-connect and a trunk card.*? |n
addition to offering CLECs basic switching functions such as
connecting lines to lines, lines to trunks, trunks to lines, and
trunks to trunks, Ms. Stewart indicated that US West al so extends
the sanme basic vertical features that are available to US West’s
cust onmers. These features include telephone nunber, directory
listing, dial tone, signaling, and access to 911, operator
services, and directory assistance.*® Stewart noted that each of
these features are also available separately as part of a swtch
pricing schedul e. 14

83. To the extent that it is possible with 1A ESS sw tches, US
West’'s unbundled switch offering includes custom routing. 4
Stewart indicated that this [imtation will be elimnated when US
West replaces any remaining 1A ESS swi tches. ! CLECs can order
unbundl ed analog switching electronically.? Further, Stewart
points to the Cox agreenent to denonstrate that US West offers
unbundl ed tandem swi t chi ng. 148

137 FCC Local Conpetition Oder; 47 CF.R 851.319(c); and Bell South Second
Loui si ana Order, 9207.

138 Stewart, Exh. 12 at 25.

139 Stewart, Exh. 12 at 25.

140 Stewart, Tr. at 290.

141 Stewart, Exh. 11 at 34.

142 Stewart, Exh. 11 at 35.

143 Stewart, Exh. 11 at 35.

144 Stewart, Exh. 11 at 36; Stewart, Tr. at 387-88.
145 Stewart, Exh. 11 at 36-37.

146 Stewart, Exh. 12 at 26.

147 Exh. LN-R-01 attached to Notarianni, Exh. 33.
148 Stewart, Exh. 12 at 38.
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pi ni on and Fi ndi ngs

84. The Conmmi ssion is of the opinion and finds that US Wst has
not net the requirenments of checklist item No. 6. No CLEC has
ordered unbundl ed switching in Nebraska. As we indicated in our
opinion and findings for checklist item No. 5 where there is no
evi dence of commerci al use, the RBOCs should submt testing results
as evidence of their ability to provide UNEs. Ms. Stewart
indicated that US West has conducted tests for the provision of
unbundl ed switching. However, the applicant did not include the
results of such testing in the proceedings in this docket. Wthout
such testing results, the Comm ssion does not have any way to
eval uate US West’ s provi sioni ng of unbundl ed swi tching. Therefore,
the Conm ssion is of the opinion and finds that US West has not net
the requirenments of checklist item No. 6.

7. ACCESS TO 911/ E911, DI RECTORY ASSI STANCE AND OPERATOR
SERVI CES
47 U.S.C. 271(c)(2)(B)(vii)

St atut ory Requi r enent

85. To nmeet the requirenents of checklist itemNo. 7, US West
must denonstrate that it provides nondi scrimnatory access to
(I') 911 and E911 services; (Il) directory assistance services;
and (I111) operator call conpletion services.

Evi dence
Access to 911/ E911

86. The FCC has directed that to neet the 911/ E911 service
requirenments of section 271(c)(2)(B)(vii), US West nust
denonstrate that it provides conpetitors access to such services
in the sane manner it obtains such access and that it nmintains
its 911 database entries for CLECs with the sane accuracy and
reliability with which it maintains the data for its own retail
cust oners. 149

87. James Overton described US West’s 911 and E911 servi ces.
M. Overton testified that 911 routes a custoner’s call directly
from the custonmer’s end office switch to the Public Safety
Answering Point (PSAP). E911 identifies the calling party’s

149 Bel | South Second Loui si ana Order; 91235
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name and address (Automatic Line ldentification or ALI) and
enables US West to route the call to the appropriate PSAP based
upon the calling party's tel ephone nunber.® The ALl database
is managed by an independent third party, SCC SCC uses
i ndustry standard formats for the exchange of custoner records.
M. Overton testified that through its interconnection and
resal e agreenents, US West currently provides access to both 911
and E911 to one reseller and three facilities-based carriers. !
These calls are routed in the sanme manner in which US West
routes its custoners 911/ E911 call s and neither US West, nor
the Comm ssion, has received any conplaints about US Wst’s
provi sion of 911/E911 servi ces. 153

88. US West does not charge CLECs for access to 911 service
or 911/E911 trunking facilities. Overton testified that there
may be a charge to both US Wst and the CLECs for SCC s
managenent of the E911 dat abase. '

89. O her than facilities-based CLECs or those relying upon
US West’s unbundled switching, US Wst updates CLEC custoner
information in the database under the sane schedule and tine
frames it utilizes for updates to its custoner information. %
US West has established procedures to allow CLECs to verify the
accuracy of its custonmer data in the database. 1%

90. Brad Hedrick testified that Aliant M dwest has |eased
direct trunking to the US West E911 facilities in Omha and has
received US West’ s cooperation to ensure seamnl ess operation of
energency call networks. US West has also placed Aliant
custoners’ information in its |istings databases and allows
Aliant custoners access to US West directory assistance.® As
such, M. Hedrick concluded that Aliant believes that US West
meets the 911/ E911 service requirenents of checklist itemNo. 7.

91. US West presented very little perfornance data wth
respect to the provision of nondiscrimnatory access to 911 and
E911 services. At the time of the hearing, US West only
provi ded one nonth’s data on two performance neasures that were

150 QOverton, Exh. 24 at 2.

151 Overton, Exh. 24 at 2-4, 6, 11.
152 Qverton, Tr. at 513-14.

153 Qverton, Exh. 24 at 11.

154 Overton, Exh. 24 at 11.

1% Overton, Exh. 24 at 7-8.

1% OQverton, Exh. 24 at 7-8.

157 Hedrick, Exh. 45 at 5.
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“under devel opnent.” % US West did not provide any testing as
an al ternative.

Access to Directory Assistance and Operator Services

92. To neet the requirenents of checklist itemNo. 7, a RBOC
nmust al so showthat it allows CLEC custonmers to obtain directory
assi stance services and to obtain tel ephone nunbers and call
conpl eti on services. 1%

93. Directory assistance is a service by which a custonmer can
obt ai n t el ephone nunbers and addresses of other custoners. Lor
Si npson, Director of Interconnection, testified that US West
places all CLEC listings in its directory assistance database,
and CLECs have the sane options as US Wst end-users wth
respect to appearance of directory assistance listings.® US
West has over 15 approved agreenents in Nebraska that
i ncorporate the Tel ecom Act standards for directory assistance
and operator service access. !¢

94. | f a CLEC does not choose to utilize US West’s directory
assi stance, it may provide its own directory assistance service
or obtain the service through a third party.%? Like a US West
subscriber, a custoner of a reseller who utilizes US Wst’'s
directory assistance services need only dial 411 or 1+411 to
access the service. A facilities-based CLEC nust purchase
dedicated trunks from the CLECs end office to US Wst's
designated directory assistance platformto avail itself of US
West’'s directory assistance services. 1% In such case, the
facility-based CLEC s custoner nust dial a nunber selected by
the CLEC to reach US Wst's directory assi stance services. % US
West w il provide a directory list service or an end-user
subscriber list to any CLEC that desires to build its own
listing database. 1%

95. Ms. Sinpson indicated that US West is prepared to offer
CLECs el ectronic access to the US West |istings database so that

158 Exh. MOWR5, attached to WIIlianms, Exh. 38.
159 Bel | Sout h Second Loui si ana Order, 99239-242.
160 Sj npson, Tr. at 447-48.

181 Sinmpson, Tr. at 447.

%2 Sinpson, Exh. 21 at 5-7.

163 Si mpson, Exh. 21 at 4.

164 Si mpson, Exh. 21 at 4.

165 Sinmpson, Tr. at 449.
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a CLEC operator can obtain listings fromthe US West database
wi thout incurring the cost of building its own database. 1

96. US West has agreed to provide CLECs with branding of
Directory Assistance service to nmake classification of callers
possible if a CLEC purchases a dedicated trunk. M. Sinpson
i ndicated that branding is not technologically feasible in sone
Nebr aska DA pl at f orns. 168

97. US West indicated that sonme of its contracts wth |ILECs
prevent it from including the listings of those |ILEGCs. It
requested that the Comm ssion order it to include such listing
if we feel such an order is necessary for US West to conply with
checklist item No. 7.

98. M. Hedrick of Aliant Mdwest testified that it is his
opinion that US Wst net the checklist’s requirenents for
nondi scrim natory access to directory assistance. 1%

99. Operator Services include services such as | ong-distance
call placenent, busy interrupt, and busy verification. US Wst
is obligated under its interconnection agreenents to provide
such services. ™ At the tine of the hearing, US Wst provided
operator services for 3,900 resold lines in Nebraska.' A CLEC
may provide branded operator services, its own, or through a
third party. Neither the Comm ssion nor US West has received
any conpl aints about its provision of operator services.!?

100. US West did not present any data to differenti ate between
directory assi stance and operator position calls made by US West
or CLEC custoners. Wl lianms explained that all such calls,

whet her carried by US West or a CLEC, are conmm ngl ed and served
on afirst-come, first-serve basis.!® Therefore, there is no way
to distinguish between the calls or to discrimnate based upon
the custoner’s carrier.

166 Sj mpson, Exh. 21 at 6.

167 Sinmpson, Tr. at 486; See al so Cox Agreenent, 19.4.6.

168 Sj mpson, Exh.21 at 7.

169 Hedrick, Exh. 45 at 5.

170 Si nmpson, Exh. 21 at 8; see al so Cox Agreenment, section 9.6.
71 Sinmpson, Tr. at 442

172 Si mpson, Exh. 21. at 7-10.

7 WIlliams, Exh. 38 at 36.
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101. Brad Hedrick of Aliant Mdwest testified that Aliant
M dwest provides its own operator call conpletion services. He
bel i eves, however, that US Wst has satisfied the operator
services requirenments.

pi ni on and Fi ndi ngs

102. US West has denonstrated through affidavit and other
evidence that it provides nondiscrimnatory access to (I) 911
and E911 services; (Il) directory assistance services; and (111)
operator call conpletion services. As US Wst provi des updated
data on this checklist item it should nore specifically
identify why it cannot include certain CLEC DA listings (See 1
97).

103. The Commi ssion therefore finds, and is of the opinion
that, US West satisfies the requirenents of checklist item No.
7.

8. WH TE PAGE DI RECTORY LI STI NGS
47 USC 271(c)(2)(B)(viii)

Statutory Requirenents

104. To neet the requirenments of section 271(c)(2)(B)(viii) US
West nust denonstrate that the access and interconnection it
provides to interconnecting carriers includes: “White pages
directory |listings for ~custonmers of the other carrier's
t el ephone exchange service.”

105. To conply wth this checklist item US Wst nust
denonstrate that it provides white pages and directory listings
for custonmers who are served by other carriers. US West nust
denonstrate that it provides nondi scrimnatory appearance and
integration of white pages listings to custoners of conpetitive
carriers and that US West provides white pages listings for
conpetitor’s custoners with the sanme accuracy and reliability
that it provides its own custoners.?!’™

Evi dence
106. Ms. Lori Sinpson described US West’ s procedures for including,

verifying, and wupdating CLEC custoner information in its DEX
subsidiary’s white pages.

174 Hedrick, Exh. 45 at 5.
175 Bel | Sout h Second Loui si ana Order, 1257.
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107. US West has processes and procedures in place to ensure the
accuracy and reliability of CLECS' white page listings, and such
listings are as accurate as the |istings that they provide thensel ves.
US Wst is legally bound to provide such services as evidenced by its
i nterconnection agreenents with Cox and Aliant.'® US West provides
CLEC end users the sanme options for directory listings as it does its
own cust oners.

108. Primary listings, including a listing of the custoner’s nane,
address, and tel ephone nunber, are avail able at no additional charge
tothe CLEC. Premumand privacy listings are al so avail able, as wel |
as end-user advertising through the directory’s publisher.

1009. A CLEC has access to the sane white page directory
listing processes, personnel, and systens that US West uses for
its listings. Each night, US Wst submts new or changed
l[istings of both its and CLECs' end users to the directory
publ i sher. CLECs are automatically provided a “verification
proof” report on a nonthly basis so that the existence and
accuracy of the listing in the database can be verified. CLEC
listings are conm ngled with, and are indistinguishable from US
West’s listings in white page directories. CLECs al so have the
option of publishing their own directories. |In such cases, US
West nakes its listings available to the CLEC by magnetic tape,
el ectronically, or by other neans.

110. Sinpson notes that in 1997 and 1998, the conpany has
successfully handl ed nore than 1,500 |listing orders.!” To date,
US West has provided over 5,000 listings on behalf of CLECs to
DEX i n Nebraska. '8

111. US West does not provide any data to conpare the
tineliness, accuracy, and updating of entries in the white
pages. However, the FCC has determ ned that for this checkli st
item affidavit evidence is sufficient to establish conpliance.

112. Brad S. Hedrick of Aliant Mdwest testified that Aliant
M dwest’ s custoner information has been incorporated by US Wst
DEX into the white page listings and by US West into its

176 See Cox Nebraska Tel com Inc. |nterconnection Agreenent, Section 11.6; and
Aliant Mdwest, Inc. Interconnection Agreenent.

77 Sinmpson, Exh. 22 at 3. See, for exanple, Cox |nterconnection Agreenent,
sections 9.5 and 11.6.

178 Sinmpson, Tr. at 447.
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directory assistance.' In his opinion, US West satisfies this
checklist item

Opi ni on and Fi ndi ngs

113. Based on the affidavit evidence presented, the Comm ssion
finds, and is of the opinion that, US Wst satisfies the
requi renents of checklist itemNo. 8 US West’s approved inter-
connection agreenents with CLECs provide all required access to
white pages |istings, including: (1) placing CLEC end-user
listings in US West’s |istings database; (2) upgrading US West’ s
Directory Assistance records consistent with the needs of the
CLEC, and (3) furnishing listings to US West’s directories and
to other directory publishers for use in publishing |ocal
directories. CLEC listings are commngled wth, and are
i ndi stinguishable from US Wst’s listings in white page
directories. US West does not charge CLECs for these |istings
and delivers directories free to custoners of CLECs.

9. NONDI SCRI M NATORY TELEPHONE NUMBER ASSI GNVENT
47 U.S.C. 271(c)(2)(B)(ix)

Statutory Requirenents

114. Section 271(c)(2)(B)(ix) provides that “[u]lntil the date
by whi ch tel ecomuni cati ons nunbering gui delines, plan, or rules
are established, nondiscrimnatory access to tel ephone nunbers
for assignment nust be provided to [CLECs] tel ephone exchange
service custoners. After that date, conpliance with such gui de-
lines, plan or rules.” To neet the requirenments of checkli st
item No. 9, US West nust denonstrate that it provides tel ephone
nunbers to permt conpeting providers access to these nunbers
that is identical to the access that US West provides itself. 18

Evi dence

115. Mar gar et Bungar ner, Manager-Federal Regul atory Issues,
Public Policy Oganization, US West, testified that on Septenber
1, 1998, control of the nunbering function shifted to Lockheed-
Martin I M5, the North American Nunbering Plan Adm nistrator. 8

179 Hedrick, Exh. 45 at 6.
180 FCC Local Conpetition Oder; Bell South Second Loui siana O der, 260.
8 Bungarner, Tr. at 394.
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116. Prior tothis shift, US Wst managed nunber assignnent to
other carriers in the same nmanner as it nmanaged nunber
assignnent to its own custoners. US West set aside bl ocks of
nunmbers for CLEGs. When a custonmer of a CLEC requested a
nunber, it was given one from within the bl ock. US West
assigned thirteen NXX codes to new |ocal exchange service
providers in Nebraska!® and seven NXX codes for its own use
within the past twelve nonths.® Al such nunbers have been
assigned within 10 days of the request. Bungarner reports the
average CLEC assi gnnent of a nunber was carried out in 2.9 days,
whereas US West assignnment averaged 5.1 days. US West did not
charge for nunber assignnment or activation of central office
codes. 184 In response to questions from counsel for AT&T
regarding activation conplaints in Arizona, M. Bungarner
testified that she personally exam ned the matter and coul d not
find any problens originating from US Wst’'s network. 18
Regardl ess, US West did not receive any conplaints concerning
assignment or activation in Nebraska, nor did US West refuse any
NXX assi gnnent requests in this state.® M. Bungarner went on
to state that US West has added additional resources to ensure
accurate and tinely activation of NXXs and devel oped a process
to update its switches to recognize a new NXX assigned to a
CLEC. 187

117. Brad Hedrick of Aliant Mdwest testified that Aliant
M dwest has assigned its own NXX codes and so is unable to
assess whether US West neets the requirenents of checklist item
No. 9. 188

pi ni on and Fi ndi ngs

118. Prior to the transfer of central office code
adm ni stration responsibilities to Lockheed Martin on Septenber
1, 1998, US West provided nondi scrimnatory access to tel ephone
nunbers for assignment by CLECs to their telephone exchange
custoners in accordance with the industry Central Ofice Code
Assi gnnment Qui del i nes. US West was legally bound to do so by

182 Bungar ner, Exh. 19 at 5.

183 Bungar ner, Exh. 19 at 6.

8 Bungarner, Exh. 20 at 2; and Tr. at 395.
185 Bungarner, Tr. at 407-09.

186 Bungar ner, Exh. 20 at 2.

187 Bungar ner, Exh. 19 at 5-6.

8 Hedrick, Exh. 45 at 6.
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its interconnection agreenents with Aliant M dwest?!® TCG,
Cox'®, and AT&T.' US West applied the sane guidelines and
procedures for requests for central office codes (NXXs) to CLECs
that it followed itself. It did so without a charge to the
carrier. In accordance with industry guidelines, US Wst has
assigned all such nunbers within 10 days of the request. As of
the date of the hearing, US West had not recei ved any conplaints
concerning US West’s admi nistration of central office codes in
Nebr aska.

119. On Septenmber 1, 1998, the responsibility for the
admnistration of central office codes was transferred to
Lockheed Martin. As such, US West no |longer is responsible for
nunber admnistration in its region. US Wst has committed to
conply with the i ndustry-established guidelines and FCC rul es as
applied by Lockheed Martin with oversight by the FCC and its
federal advisory conmttee, the North American Nunbering
Counci | .

120. As such, the Conmi ssion is of the opinion and finds that

US West satisfies checklist itemNo. 9, nondi scrimnatory access
to tel ephone nunbers.

10. ACCESS TO DATABASES AND SI GNALI NG
Section 271(c)(2)(B)(x)

Statutory Requirenents

121. To conply with checklist itemNo. 10, US West nust denonstrate
that it offers nondiscrimnatory access to databases and associ at ed
si gnal i ng necessary for call routing and conpletion. Signalingis the
exchange of call control information between the various swtching
el ements of a tel ecommuni cations network. ! Under the FCC s rules,
US West nust provide access to its signaling links and signaling
transfer points (STPs), to the call-rel ated dat abases necessary for
call routing and conpletion, advanced intelligent network(AlIN)
dat abases via an STP, and its Service Managenent System (SMS). 1%

189 See Aliant M dwest interconnection agreenent 88 VI.A VI.B.

1% See TCG interconnection agreement 88 VI. A and VI.B.

191 See Cox interconnection agreenent 88 12.1, 12.4, and 12.6.

192 See AT&T interconnection agreement 88 7.6.1, 7.6.2, 7.6.4, and 7.6.7.

19 Overton, Exh. 24 at 12.

194 Bel | South Second Loui si ana Order, 19266, 267. FCC Interconnection Order
19479, 484, 486, 492-93.
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Evi dence

122. Janmes Overton explained that US West utilizes a comon
channel, or SS7, signaling tel ecommunications network.® This
packet sw tched network enables call control nessages to be
transported on a dedicated high-speed data network that is
separate fromthe voice comuni cation network.®® The signaling
network facilitates comruni cati ons between nmultiple swtches and
between switches and the various cell-related databases
associated with the signaling network.

123. Overton testified that if a CLEC purchases US West'’'s
unbundl ed switching, its signaling traffic is routed over US
West’s network in the sanme manner as US Wst’'s signaling
traffic.®® However, if a CLEC interconnects its own switch to
US West’'s signaling network, a SPOT frane may be used to
interconnect the CLEC s signaling links to the US Wst STP. 1%
Overton identified Aliant Mdwest as a conpany that currently
accesses US West’'s signaling network in the sane manner that US
West does. 29°

124. Overton testified that through US West’ s agreenents with
AT&T, Aliant Mdwest, TCG and Cox, it provides unbundled
signaling through the STP port, the entrance facility, and the
direct link transport. 20 Through its wunbundled signaling
of fering, US West al so provi des access to LI DB, 800/888, and AIN
call -rel ated databases.?2 However, Brad Hedrick of Aliant did
express concern regarding access to US West’s AI N dat abase for
singl e nunber service.?® Overton also indicated that access to
the permanent nunber portability database would also be
avai l abl e once it is deployed in Nebraska. 2%

125. The US West witness indicated that for the LI DB service,
the conpany was inplenenting a service provider identifier
applied to each user-line record in the database so that the
records of one provider remain confidential.?® The Al N database

1% Qverton, Exh. 24 at 12.

1%  Qverton, Exh. 24 at 12.

97 Qverton, Exh. 24 at 12-13.
1%  QOverton, Exh. 25 at 15.

19 Overton, Exh. 25 at 14-15.
200 Qverton, Tr. at 500.

201 Qverton, Exh. 24 at 14-18.
202 Qverton, Exh. 24 at 15-17; Overton, Exh. 25 at 18; Exhs. JCO- 7 and JCO 8.
203 Hedrick, Tr. at 1104, 1106.
204 Qverton, Exh. 24 at 15-17.
205 Qverton, Exh. 24 at 17.
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will also include a specific identifier for each custoner
record.?® To further this confidentiality, the only persons that
have access to these databases are the US West enpl oyees who
manage such dat abases. 2%/

126. Bot h Overton and Brad Hedrick of Aliant M dwest testified
that US West allows unbundl ed access to STP ports and to call -
related databases as well as access to associated service
managenent systens. US West al so nakes avail able additiona
dat abases required for call routing and conpl eti on. 2%

Opi ni on and Fi ndi ngs

127. Affidavit and other evidence denonstrates that CLECs
obtain access to the sane signaling network as US West uses
itsel f. As such, the Comm ssion is of the opinion and finds

that US West satisfies checklist item No. 10.

11. | NTERI M NUVBER PORTABI LI TY
Section 271(c)(2)(B)(xi)

Statutory Requirenents

128. One of the primary objectives of the Tel ecomruni cations
Act of 1996 was to give consuners a choice in |ocal telephone
provi ders. If a custoner had to change tel ephone nunbers to

sel ect an alternative provider, the value of the choice woul d be
di m ni shed. Wen the Act was signed, there was no pernmanent
nunber dat abase accessible to provide portability. Recognizing
these two factors, Congress provided a nmeans for custoners to
retain their telephone nunbers when changing |ocal service
provi ders. Checklist item No. 11 provides that a RBOC nust
provide interimnunber portability with as little inpairnment of
functionality, quality, reliability, and convenience as pos-
sible, until the FCC establishes |ong-term nunber portability
(LNP) regul ations.?® Checklist item No. 11 sets out that the
interim nunber portability (INP) can be established through
remote call forwarding, direct inward dialing trunks, or other
conpar abl e arrangenents. The Act provides that once the FCC
establishes LNP regulations, the BOC nust denonstrate full

206 QOverton, Exh. 24 at 18.

207 Qverton, Exh. 24 at 18.

208 Hedrick, Exh. 45 at 6; Overton, Exh. 25 at 19.
209 Bel | Sout h Second Loui si ana Order, 274.
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conpliance with such regulations. The FCC regul ati ons provide
for the deploynent of permanent nunber portability in the 100
| argest netropolitan statistical areas (MSAs) during a period
from Cct ober 1997 to Decenber 1998. Under the FCC regqgul ati ons,
LNP was schedul ed to begin not |ater than Decenber 31, 1998, in
Omaha. It was actually inplemented on Novenber 23, 1998.
However, at the tine of the hearing on US West’s application in
Nebraska, LNP was not yet required to be in place within the
Omha MSA.

Evi dence

129. At the hearing, US West presented evi dence to denonstrate
its conpliance with its requirenent to provide |NP. Mar gar et
Bungarner testified that US West provides nunber portability
t hrough call forwarding, direct inward dialing, route indexing,
and | ocal exchange routing guide (LERG reassignnent. 21

130. Ms. Bungarner testified that US West has taken severa
steps to facilitate the INP process. US West’'s service hours
are 7:00 a.m to 7:00 p.m, and they offer after-hour conversion
and bot h coordi nat ed and non-coordi nat ed conversi ons. 2!t  US West
formed an INP Quality Action Teamto i nprove the overall success
of INP.22 The team contacts the CLEC 48 hours prior to and on
the date of conversion to be sure that the conversion takes
pl ace snoothly. Any problenms are referred to US Wst work
centers for corrective action.?

131. By the end of October 1998, US West had ported 3,172
nunbers in Nebraska. All of these occurred in Omha. US West
did not charge CLECs for INP

132. At the hearing, counsel for AT&T questi oned Ms. Bungar ner
about a letter containing alleged conplaints about US West'’'s
provision of INP in Nebraska. Ms. Bungarner, however, was
neither aware of the letter nor any conplaints in Nebraska. 2

133. US West argued that because it does not port nunbers to
itself,?% it cannot conpare its provision of INP to CLECs with
the provision of INP to itself.?2 It did, however, submt

210 Bungarner, Tr. at 397-98.
211 Bungarner, Tr. at 401.

212 Bungar ner, Exh. 20 at 10-11.
213 Bungarner, Tr. at 401.

214 Bungarner, Tr. at 418-420.
25 WlIliams, Exh. 38 at 42.

216 Wl liams, Exh. 38 at 42.
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performance indicators to neasure its provision of INP to
CLECs. 2" For a small set of requests, US West presented data
show ng that it net installation standards nearly 100 percent of
the tine.?® However, during a US West strike in Septenber of
1998, US West only net 72.9 percent of its comm tnents. The
conpany admits that this is unacceptable.?® US Wst does not
provide certain performance neasures identified by the FCC in
ot her RBOC applications. For exanple, US Wst does not provide
performance data indicating the amount of time that a customner
is out of service during the conpletion of INP.220 US Wst al so
i ndicated that sever al proposed neasures were “under
devel opnent” at the tine of the hearing. For exanple, US West
indicated that it would develop a neasure segregating its
performance for provisioning loops wth nunber portability
separately from |l oops provisioned without nunber portability.?*
However, no such neasure was available at the tinme of the
heari ng. 22

134. In his direct testinony, Brad S. Hedrick of Aliant
M dwest indicated that Aliant M dwest has had sone difficulties
with US West’s provisioning of INP. There have been instances
where the process has taken many hours to work, causing service
interruptions for new custoners. Mreover, sone Aliant M dwest
custoners have continued to receive bills fromUS West for up to
four nonths after switching carriers.??® Hedrick testified that
t hese problens created confusion and frustration for Aliant’s
custoners. ??* US West presented testinony that there have been
difficulties in the proper provisioning of INP.225 M. WIIlians
stated that although the inplementation of INP can tenporarily
disrupt a custoner’s ability to receive incomng calls, it
shoul d not affect a custoner’s ability to place outgoing calls,
such as to 911.2%% W llians further testified that US Wst has
made efforts to try to mnimze the out-of-service tinme between
t he di sconnect and reconnect orders.??” Upon questioning at the

27 WIlliam Exh. 38 at 41; Proprietary Exh. MGWR5; WIllians Tr. at 1029.
218 Smth testinony, at 41-42.

219 Bungarner, Tr. at 424,

220 Bel | Sout h Second Loui si ana Order, 281-282.

221 Exh. MGWR7, attached to WIllians, Exh. 38; See Al so Bell South Second
Loui si ana Order, 9282.

222 Bungarner, Tr. at 413.

223 Hedrick, Exh. 45 at 6-7.

224 Hedrick, Exh. 45.

225 Bungarner, Exh. 20 at 10.

226 WIIlianms, Exh. 38 at 14-15.

227 Wl lianms, Exh. 38 at 14.
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hearing, M. Hedrick indicated that process changes inpl enented
by US West have resolved Aliant Mdwest’s concerns with | NP. 228
135. On Novenber 23, 1998, the Omha MSA transitioned to LNP.
The transition to LNP should elimnate the |oop cut-over
probl ens identified above.

pi ni on and Fi ndi ngs

136. At the tine of the hearing, US West appears to have been
in conpliance with checklist item No. 11. US West lists the
hours of service for requesting portability and the intervals
for service to be established following a request. The
intervals are said to be the same as for provisioning of
portability to US West custoners.??® As US West submits
addi tional information on those checklist itens where they have
not denonstrated conpliance, we expect US West to al so provide
updates on those itens where they neet the checklist. In this
way, we can be sure that US Wst continues to neet its
obligations. In the area of nunber portability, we specifically
will want to continue to nonitor whether US West is neeting
servi ce objectives.

12. LOCAL DI ALI NG PARI TY
47 USC 271(c)(2)(B)(xii)

Statutory Requirenents

137. In order to neet the requirenents of checklist itemNo. 12, US
West nust denonstrate that it provides “Nondiscrimnatory access to
such services or information as are necessary to all ow the requesting
carrier to inplenment local dialing parity in accordance with the
requi renents of section 251(b)(3).” Section 251(b)(3) requires al
LECs to provide dialing parity to conpeting providers so that they
have nondi scri m natory access to tel ephone nunbers, operator services,
directory services, directory assistance, and directory |Ilistings,
Wi t hout unreasonabl e di al i ng del ays. Further, under the FCC s di aling
parity rules, all LEC custonmers should dial the same nunber of digits
for a local call.?¥®

Evi dence

228 Hedrick, Tr. at 1114.
229 Bungarner, Exh. 20 at 13-15.
280 Bungarner, Tr. at 401 discussing 47 C. F.R 51.207.
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138. Mar garet Bungarner testified that US West has specific
obligations to provide dialing parity inits Conm ssion-approved
i nterconnection agreenent with TCG %! US West provides CLEC
custoners with dialing parity with respect to dialing |oca

t el ephone nunbers, operator services, and directory assistance,

and such calls are processed in the sanme manner as US West's
custoners' calls. Bungarner asserts that custonmers of US West
and CLECs experience the sane call set-up tines for the sane
swwtch for the sane type of call because the switch cannot
di stingui sh between the custonmer’s carrier.?2 Neither US West,
nor the Comm ssion, has received any conplaints about US West’s
dialing parity.

1309. Brad S. Hedrick of Aliant Mdwest testified that Aliant
M dwest handl es dialing parity through its own switches. It was
M. Hedrick’s opinion that US West neets the requirenents of
checklist item No. 12,2

pi ni on and Fi ndi ngs

140. Theref ore, based upon affidavit and ot her evidence, the
Comm ssion is of the opinion and finds that US West satisfies
the requirenents of checklist item No. 12.

13. RECI PROCAL COMPENSATI ON
47 USC 271(c)(2)(B)(xiii)

Statutory Requirenents

141. To conply with checklist itemNo. 13, US West nust denonstrate
that it provides reciprocal conpensation arrangenents in accordance
with Section 252(d)(2). When considering whether the terns of

reci procal conpensation are just and reasonable in accordance with
Section (d)(2), a state comm ssion shall consider whether (i) the
terms and conditions provide for the nmutual and reciprocal recovery
by each carrier of costs associated with the transport and term nation
on each carrier’s network facilities of calls that originate on the
network facilities of the other carrier, and (ii) such terns and
conditions determne such costs on the basis of a reasonable
approxi mation of the additional costs of termnating such calls.

281 Bungarner, Exh. 19 at 21-22.
282 Bungarner, Exh. 20 at 17.
283 Hedrick, Exh. 45 at 7.
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Evi dence

142. M chael Wi denbach testified that through the terns of
its interconnection agreenents, US Wst provides cost-based
reci procal conpensation for call transport and term nation. 2 To
illustrate his point, Widenbach pointed to provisions in the
Cox agreenent that obligate US West to provide term nation of
local traffic, transport of local traffic, transit traffic,
LATA-wi de termination, and toll traffic.2® The rate el enents for
call transport under this agreenent include a fixed per-nonth
charge and a fixed per-mle charge per nonth for direct-trunked
transport, as well as a fixed per-mnute use rate, a fixed per-
mle per-mnute use rate, and a tandem switching charge for
t andem swi t ched transport. 23

143. Wei denbach pointed out that a CLEC could avoid these
costs by extending its facilities to the desired end user.
Further, US West attenpts to reduce the cost of transport and
termnation. Wen US West uses a portion of a two-way trunk to
transport traffic to a CLEC, it reduces the price for transport
toreflect US West’'s usage for originating traffic to the CLEC. 2%

144. At the hearing, Brad Hedrick of Aliant M dwest conpl ai ned
that US West does not pay for traffic to Internet service
providers (1SPs). US West’s response to these allegations is
t hat reciprocal conpensation need only be paid to providers for
| ocal telecomunications traffic. Traffic to ISPs is neither
local in nature nor telecomunications traffic, continues the
argunent . 238 Since the time of the hearing on US West’'s
application, the Comm ssion has rel eased prelimnary concl usi ons
in Application No. C 1960 that traffic to ISPs is local in
nat ure. We have not taken a direct position on whether such
services are in fact tel ecomunications services or whether it
Is subject to reciprocal conpensation arrangenents. Parties
filed additional comments in Application C 1960 on April 1,
1999. The FCC is also currently exam ning these issues. The
reci procal conpensation arrangenent between US West and Ali ant
M dwest provides that US West need only pay Aliant M dwest if
traffic is nmore than 5 percent out of balance.?¥® US West

234 Wi denbach, Exh. 7 at 26; Widenbach, Tr. at 211.
235 Wi denbach, Exh. 7 at 26.
236 Wi denbach, Exh. 7 at 27.
237 Wi denbach, Exh. 7 at 28.

2%  PpPost-hearing Brief of US Wst at 70.
289 Hedrick, Tr. at 1116.
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contends that excluding ISP traffic, the traffic between the two
carriers falls within 5 percent of the balance. |In addition to
the dispute over ISP traffic, Hedrick also testified that US
West has failed to conply with its obligations for traditiona
voi ce telephony traffic.?® US West did not offer any evidence
to refute this allegation.

145. At the tinme of Bell South’s second application for Section
271 relief in Louisiana, the FCC determ ned that it would not
consider BellSouth’s unwillingness to pay reciprocal com
pensation for ISP traffic when assessing its conpliance wth
checklist item No. 13.2*® However, the issues of how carriers
shoul d be reinbursed for traffic to ISPs is still pending before
both the FCC and this Conm ssi on.

Opi ni on and Fi ndi ngs

146. Aliant Mdwest strongly disagreed with US West’s con-
tention that just and reasonable agreenents are in place. To
illustrate, M. Hedrick stated that US West was not i ncluding
ISP traffic as local traffic. On cross-exam nation, M. Hedrick
further indicated that no one from US West was working with
Aliant Mdwest on the matter.

147. In exam ning Bell South’s conpliance with checklist item
No. 13 in Louisiana, the FCC stated that it would not consider
Bel | South’s unwi | | i ngness to pay reciprocal conpensation for ISP
traffic. In Application No. C 1960, this Comm ssion issued a
prelimnary ruling that traffic to ISPs is local in nature. W
did not, however, nmake a specific ruling with respect to whether
such traffic was subject to reciprocal conpensation. Si nce t he
date of the hearing, the FCC has determned traffic to ISPs to
be jurisdictionally mxed and primarily interstate in nature.
The FCC is continuing to exam ne how carriers should be com
pensated for such traffic.

148. In general, US West appears to have just and reasonabl e
agreenents in place with respect to reciprocal conpensation

However, in light of the FCC ruling and the continued review by
both the FCC and this Conm ssion, we cannot nake an affirnmative
statenent as to whether US West has denonstrated that it neets
its obligations under checklist itemNo. 13. Further, to verify
US West’s contention, the Commssion would like US Wst to
submt nonthly reports to show the anount of traffic exchanged

240 Hedrick, Tr. at 1117.
241 Bel | Sout h Second Loui si ana Order, 303.
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bet ween conpani es. Therefore, the Comm ssion is of the opinion
and finds that whether US West has net its obligations under
checklist item No. 13 cannot be determ ned w thout further
revi ew.

14. RESALE AT WHOLESALE RATES
47 USC 271(c) (2) (B) (xi v)

Statutory Requirenents

149. To denonstrate conpliance with checklist itemNo. 14, US West
must show that any tel ecommuni cation service that it offers for retai
is also avail able for resale at wholesale rates. Section 252(d)(3)
requires state comm ssions to determ ne the whol esale rate of resale
services on the basis of the retail rate of the service mnus the
costs that will be avoided by the ILEC by selling its services at
whol esale. A RBOCis not in conpliance with checklist itemNo. 14 if
it places “presunptively unreasonable” restrictions on resal e of ser-
vice.?? |t may place restrictions on resale, but such restrictions
must be narrowy tailored, reasonable, and nondiscrim natory. 2

Evi dence
150. Lori Sinpson testified that the Conm ssion has approved 15 US
West resal e agreenents.? To illustrate, Sinpson cites the agreenent

US West has entered with Cox to provide services including basic
exchange, intraLATA toll, WATS, listings, CO features, Centrex Plus
(grandfathered), operator services, directory assistance, optiona
calling plans, private line, and ACS. 2*®* The whol esal e di scount rates
negoti ated in these interconnection agreenents are interimin nature
and are subject to “true up” as the Comm ssion considers permanent
whol esal e di scounts in Application No. C 1415. That docket is cur-
rently pendi ng.

151. Si npson pointed out that this Conm ssion has approved certain
limted restrictions on the services that are avail able for resale.
The first is a cross-class restriction. Resi dence, lifeline, and
gr andf at hered services (Centrex Plus) may not be resold to custoners
who cannot purchase them from US West.?*  Services that are not

222 |n the Matter of Inplenentation of the Local Conpetition Provisions of the
Tel econmuni cati ons Act of 1996, CC Docket No. 96-98, Second Report and Order, FCC
96- 333 (rel eased August 8, 1996) 9939.

243 Second Report and Order, FCC 96-333, 1939.

244 Sinpson, Tr. at 441.

245 Sinpson, Exh. 21 at 16-17.

246 Sinpson, Tr. at 441.
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t el ecommuni cations are al so not available for resale. This includes
cust oner prem se equi pnent, enhanced services, inside wre, pronotions
of less than 90 days, and US West's Wnback tariff.2?’ Further,
dedi cated or swi tched access are not avail abl e. 248

152. Counsel for MLeod raised concerns over US West’s w t hdrawal
of Centrex. MLeod, MCl and AT&T rai sed these concerns in a separate
proceedi ng before the Comm ssion (FC 1252; FC 1253; & FC-1254). In
that forum the Conm ssion approved US West’'s w thdrawal and sub-
sequent grandfathering of Centrex. Al t hough the Nebraska Suprene
Court reversed the findings of the Comm ssion and di sm ssed the com
plaint? a majority of the Conmm ssion continues to stand behind the
reasoni ng of our order that the w thdrawal of Centrex and subsequent
grandf at heri ng of the service was reasonabl e and not discrimnatory.

153. On cross-exam nation, Sinpson also testified that US West does
not offer XDSL service for resale.?® US Wst pointed out inits post-
hearing brief that the FCC has a rulemaking pending that wll
det er m ne whet her such service nust be offered for resale, as well as
whet her, and under what terns, an | LEC may avoi d the resal e provisi ons
of Section 251(c) if it offers such services through a subsidiary. 2!
As of the date of the hearing, no CLEC had requested XDSL for
resal e. 252

154. US West allows carriers to order services for resale either
manual |y or through its IMA and EDI interfaces.?® US Wst offers an
I nterconnection and Resale Resource Guide on the internet which
provi des product descriptions, standard intervals for products, pre-
ordering and ordering information, contact telephone nunbers, and
training schedul es.?* |t provides a “help desk” to assist CLECs with
interacting with the IMA interface. Further, once a contract is
executed, US West assigns each CLEC an Account Executive from US
West’'s Carrier/Wol esal e division to answer questions and facilitate
CLEC interaction with US Wst. 2%

247 Sinpson, Tr. at 441-42

248 Sinpson, Tr. at 441-42

2499 McLeodUSA v. US West, 255 Neb. 202 (1998). The Court found that neither
McLeod nor AT&T had standing to bring the conplaint, and that the district court
was the appropriate body to hear the grievance.

20 Sinpson, Tr. at 484.

21 US West post-hearing brief at 73.

252 Sinpson, Tr. at 490.

2% Sinpson, Exh. 21 at 18-19.

254 Sinpson, Exh. 21 at 19.

2% Sinpson, Exh. 21 at 20.



Application No. C 1830 PAGE 50

155. US West has devel oped sone perfornmance indicators to neasure
nondi scrimnatory service to CLECs. However, M. WIllians testified
that there was too little activity for those indicators to neasure
anything statistically relevant.?®® The |ack of data and absence of
certain types of performance neasures make it difficult to assess
whet her US West provides CLECs a de facto nondi scrimnatory service.
US West only provided two nonths of performance data for provision of
average installation intervals for residential custonmers. This data
showed that it took US West an average of one to two days | onger than
the average installation interval for its own custoners.?’ US West
did not submt data neasuring the flowthrough rates for US West’'s
provi sion of resold services, or any neasures relating to jeopardy
noti ces. US West did provide sone neasures for identifying its
performance in providing FirmOrder Confirmati on and rejection notices
to itself, although none for design services.

156. It is also difficult to evaluate the data as provided by US
West . Sone results are neasured in hours, while still others are
neasured i n days, ?*® or even busi ness days.?° Further, when revi ew ng
the data for orders rejected as conpared to those not rejected, the
total does not add up to 100 percent.?® These types of discrepancies
and | apses in data make it difficult to objectively neasure US West’s
per f or mance.

pi ni on and Fi ndi ngs

157. Despite sone difficulties in evaluating the data submtted
by US West, the Conm ssion is of the opinion and finds that US West
satisfies the requirenents of checklist item No. 14. US West

subm tted evidence that as of Cctober 31, 1998, CLECs had resold
approximately 3,900 US West |ines. Such resale arrangenents are
governed by Comm ssi on-approved interconnection agreenents.

TRACK A
47 USC 271(c) (1) (A

Statutory Requirenents

158. A RBOC seeking 271 relief may apply for approval under either
271(c) (1) (A [Track Al or 271(c)(1)(B) [Track B]. To neet the re-
qui rements of Track A, the RBOC nust denonstrate that it is providing

256 Wllianms, Exh. 38 at 12; WIllians, Exh. 39 at 24.

257 Exh. MGWR5, Performance neasure OP-5, attached to WIlians, Exh. 38.

258 Exh. MOWR7, definition of indicator DOP-5, attached to WIlians, Exh. 38.
2% Exh. MGWR7, definition of indicator OP-5, attached to WIlians, Exh. 38.
260 Exh. MGWR5, attached to WIlians, Exh. 38.
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access to one or nore unaffiliated conpeting providers. In the
absence of a request for access froma CLEC provider in the RBOC s
region, it nmay seek to denonstrate, pursuant to Track B, that it is
wlling to provide access. US West presented evidence to show that
it is providing access to one or nore unaffiliated conpeting
provi ders. There is no “market share” threshold to determ ne the
significance of conpetition.

Evi dence
159. M. Harris testified that CLECs have interchange agreenents
with US West. The evidence presented denonstrates unaffiliated

providers are conpeting with US West in the Omha and Grand |sland
mar ket s. The carriers are Cox Communications, which serves resi-
dential and business custoners via its cable television distribution
facilities; TCG (recently acquired by AT&T), providing service to
numer ous busi nesses on its own 200-mle fiber-optic network i n Oraha;
and Aliant M dwest, serving businesses and | arge apartnents with PBX
and ot her services in Omha and G and Island. 1In addition, FirsTel
and NT&T are planning to conpete in snaller Nebraska comrunities. 2!

pi ni on and Fi ndi ngs

160. Based upon the evidence presented, the Comm ssion is of the
opinion and finds that US West satisfied the requirenents of Track A

SEPARATE LONG DI STANCE SUBSI DI ARY

47 USC 272
Statutory Requirenents
161. Under Section 272, a RBOC nust establish a separate |ong-
di stance subsidiary.
Evi dence
162. Rex Fisher testified that US West Long Di stance, Inc. (US
West LD) was established in 1995. It has been authorized by the
Secretary of State to conduct business in Nebraska. |t does not

share officers or enployees with US West Communi cati ons, the owner
of US West LD.

Opi ni on and Fi ndi ngs

261 Harris, Exh. 3 at 16-22.
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163. Al t hough the Conm ssion has not yet granted US West LD a
Certificate of Public Conveni ence and Necessity, the conpany neets
the arns-length requirenments of Section 272 of the 1996

Tel ecommuni cati ons Act.

PUBLI C | NTEREST CRI TERI ON
47 USC 271(d) (3) (C)

Statutory Requirenents

164. US West must denonstrate to both this Comm ssion and the FCC
that interLATA entry is in the public interest.

Evi dence

165. Dr. Harris testified that granting US Wst’'s request for
i nter LATA entry wll serve the public interest by increasing com
petition in local and interLATA markets. Conpetition will lead to

| ower prices, greater choice, and better quality in tel ephone service.

Opi ni on and Fi ndi ngs

166. Wil e US West has not denonstrated conpliance with all of the
checklist itenms, this in itself does not nean that conpetition has
not occurred in Nebraska. The Omaha MSA is rapidly becomng a
conpetitive local market. As US West continues to provide the types
of information detailed in this order, we will continue to eval uate
whet her conpetition will thrive. Once we are satisfied that the
custoners of CLECs that rely on US West receive the sane |evel of
service as US West’s own custoners, we woul d wel cone US West into the
i nt er LATA mar ket .

FURTHER FI NDI NGS

In this order, the Comm ssion provides US West guidance as to
what additional evidence is required before we can fully endorse its
application. If US West wi shes to acquire our full endorsenent prior
to applying at the FCC, it may present the required evidence on al
the checklist itens in one showing, or itemby item However, before
the Comm ssion enters a final order, US West nust provi de updated data
on those itens where we have already found conpliance. By so doing,
t he Conm ssion can eval uate whether US West is continuing to neet its
obligations. Any sensitive information can be treated as proprietary
as provided in the Protective Order entered in this docket.
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MADE AND ENTERED at Li ncol n, Nebraska, this 9th day of April, 1999.
NEBRASKA PUBLI C SERVI CE COW SSI ON
COWM SSI ONERS CONCURRI NG:

ATTEST:

Executi ve Director
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For US West:

Rex Fi sher

Dr. Robert Harris
M chael Wi denbach
Karen Stewart

Mar gar et Bungar ner
Lori Sinpson

James Overton
Teresa MIlion
Judi th Brunsting
Lynn Not ari anni

M chael WIIlians
Al an Ber gman

For Aliant:

Brad Hedri ck
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APPENDI X A

Li st of Wtnesses

Vice President, US West Nebraska
Econom st, Principal in LECG
Manager - i nt erconnecti on

Director, Markets-Regulatory Strategy
Manager - Federal Regul atory | ssues
Director, Interconnection

Manager, Interconnection Strategies
Manager, Technical Accounting
Director of Regulatory

| nformati on Technol ogi es Whol esal e
Di rector, Whol esal e Interconnection

Director-State Marketing Strategies (NE)

General Manager, Aliant M dwest



