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BY THE COWM SSI ON:

EVI DENCE

The Nebraska Public Service Comm ssion (Comr ssion), on its
own notion opened docket C-1481 on January 30, 1997. The purpose
of the docket is to investigate and detern ne whet her the Nebraska
Public Power District (NPPD) is offering intrastate
t el econmuni cations services on a for-hire basis, and is therefore
subject to Comrission jurisdiction. Notice of the investigation
was published in the Daily Record, Omaha, Nebraska, on February 6,
1997, pursuant to the Rules and Regul ati ons of the Conmi ssion
pertaining to notice. Formal interventions in the proceedi ng were
filed by the Nebraska Tel ephone Association, the Nebraska
I ndependent Tel ephone Associ ati on, Benkel man Tel ephone Co., Inc.
Waunet a Tel ephone Co., Cozad Tel ephone Co. and Henderson
Cooperative Tel ephone Co. The matter canme before the Comni ssion
for oral hearing on March 25, 1997.

NPPD call ed five witnesses to testify in this proceeding. The
wi t nesses testified as foll ows:

Dr. Janmes Underwood testified: He is President of Northeast
Conmmunity Col |l ege (NCC or the College) in Norfol k, Nebraska, and
has served in that capacity since July 1, 1995. The College is a



conpr ehensi ve comunity college with technical as well as acadenic
offerings at the certificate, diplom and associ ate degree | evels.
Sonme of the area educational sites affiliated with the College

i nclude Ainsworth, O Neill, Bloonfield, Neligh, Wst Point, South
Sioux City and Hartington. The College offered classes at sone 79
sites throughout northeast Nebraska within its 20 county service
region. It is the community college's role and mission to make
educational offerings available at times and places that are
convenient to its constituents. The College is serving its off-
canpus students through tel e-courses offered over NETV, on-site
instruction, on-site credit, as well as non-credit instruction and
by interactive video distance |earning technol ogy. The College has
a contract with US Wst to provide connectivity to three public
school consortiunms for the delivery of educational prograns from
the college via interactive video. The consortiuns include the

Ni obrara Val |l ey Partnership, consisting of 13 school districts,
Nort heast Nebraska Tel epartnership, consisting of 8 schoo
districts, and the El khorn Valley Partnership, consisting of 8
school districts. The College has an agreenent with NPPD to use a
portion of its access capacity for delivering prograns to South
Sioux City fromNorfolk via interactive video. The Coll ege,

t hrough the use of technology, is reaching snmall groups of people
t hroughout rural Nebraska with affordable, accessible and
conveni ent prograns.

In 1994, a consulting firmwas hired by secondary and post-
secondary institutions in northeast Nebraska to do a feasibility
study of the region's tel econmunications needs. One of the
i npedi nents identified was that of providing on-site programng to
South Sioux City, which was in a different LATA. The cost of
provi di ng prograni ng across the LATA boundary was prohibitive, so
other alternatives were explored. The cost of providing distance
| earni ng across the LATA was $47,148 a year. The College's current
agreenent with US West, wherein it is serving sone 29 distance
learning sites within the LATA, cost $18,420 a year. The
consul tant di scovered that NPPD was repl acing and upgradi ng a
service line fromits Norfolk substation to the IBP plant in Dakota
City. The College's former president, Dr. Bob Cox, inquired of
NPPD' s administrative office if there m ght be enough reserve
capacity available in its fiber optic systemso that educationa
partners could | ease a portion of that comrunication systemto

reach the South Sioux City area. It was determ ned that such
access capacity existed, and a neeting with NPPD as well as the
educational partners was scheduled. It was deternmined that it

woul d be possible to transmt educational progranms between Wayne
State College (WBC) and Norfolk, as well as South Sioux City. It
was determnined that each of the partners (NCC, WSC and Sout h Sioux
City) located in the area would be connected to NPPD s splice
points at each partner's individual expense. |In 1996, the
educational partners decided to make the investnent w thout any
cost to NPPD. The affiliation agreenment, which was entered into in
1996, is a cooperative arrangenment to provide interactive distance
| ear ni ng educational opportunities which originate in Norfolk at
NCC and will be transmitted to South Sioux City, with sone
origination occurring at Wayne. The NPPD excess capacity fi ber
bet ween South Sioux Gty and Norfol k are bei ng nmade avail abl e by
NPPD for a nonthly nai ntenance cost. During the fall, 1996 term



courses in business conmuni cations, sanitation and safety, as well
as | CD coding were offered. In addition to an expanded nunber of
courses, the systemw |l also be used for conferences, staff

nmeeti ngs and non-credit offerings with business and industry.
During the fall of 1997 an expanded number of credit offerings wll
be of fered from NCC designed primarily for the adult education
popul ation, but the school will also offer credit and escrow
courses for high school students. College |evel courses for high
school students will also be offered in the disciplines of math,
sci ence, communi cations, history, humanities and business. During
the fall of 1997, WSC wi || offer several upper |evel division
courses, as well as graduate courses fromits canpus to South Sioux
City. WBCis currently installing equipnment and training faculty
for the project.

The first year of the project succeeded in getting the
equi pnment installed and operational, the training courses witten,
the trainers' trained, the faculty trained, the courses adapted for
the di stance | earning technol ogy, with sone courses having been
i mpl emented. G ven the investnment of time and energy and the
reasonabl e line costs which the Coll ege has experienced w th NPPD
the project should be allowed to continue. He is unable to state
whet her additional projects in Burt and Cum ng Counties contenpl ate
use of NPPD s excess capacity. He played no role in the initia
di scussions regarding the cost of traversing a LATA to provide the
proposed service. |If a technical problem devel oped on the distance
| earning network and it was attributable to a line problem
presunably the College's technicians would be in touch with
representatives of NPPD.

US West plays a role in the partnership of providing distance
| earni ng by connecting the schools to the west and north of NCC
Currently, the College offers its interactive video technol ogy
through US West to the west and north, and through NPPD to the
east. He does not know if any contacts were nmade regardi ng any
certification requirements before the project began, and he did not
know i f the technol ogy was in place to have obtained the service
froma source other than NPPD. Reliability would absolutely be a
key el enent of the distance |earning project. The agreenent
between the parties specifies the anmount of the payment NCC nakes
t o NPPD.

Lance Hedquist testified: He is the City Adm nistrator for the
City of South Sioux City, Nebraska. He has held his position for
the last 17 years. The city worked with several schools to devel op
an educational system based upon pods of school s working together
to utilize fiber optics for two-way interactive educationa
efforts. A 1993 report fromthe consultant indicated that nany
t housands of dollars of additional expense would be required to add
South Sioux City to the regional network because it was | ocated
across a LATA boundary. By chance, the city |earned that NPPD was
pl anning to place a fiber optic line between two critical points in
the consortium s network which would cross the LATA boundary.
Meetings were conducted to establish a distance |earning pil ot
project utilizing NPPD's fiber optic line. South Sioux City has a
technol ogy center |ocated on the high school property which is
linked by fiber optic to NCC so as to provide two-way interactive



classes. The city and the school installed about one and a half
mles of fiber optic Iine in order to connect to the NPPD I|ine,
which in turn connects to NCC. This arrangenent has made
educational needs of the residents available in a cost effective
manner. The consultant, Telesystens, Inc., at no tine indicated
there were any inproprieties of proceeding with the connection of
the distance | earning network. The w tness was not aware of any
inquiries nade with regard to any regulatory restrictions that

m ght exist. The city did not think it could hook up to the system
for the distance school |earning systemat the price quoted by US
West. The discussion centered on strictly the financial side, and
t hat becane the inpedi nent.

M ke Nol an, City Manager of Norfolk, testified: I n Novenber of
1996, rmunici pal government was seeking an alternative nechanismfor
hi gh speed connectivity to internet services. The purpose was to
provide the Norfolk Public Library with access to the internet.

The city provides library services to citizens from

12 to 13 counties in a trade area that nunbers 90, 000- 100, 000
people. The city is also seeking to inprove its own interna
conmuni cati ons system The city has sought to connect all of its
various satellite offices, but the cost of installing its own fiber
optic network is cost prohibitive. 1In the short term the city
obt ai ned access through a |l ocal internet server, but access to the
systemis frequently not available. The city asked NPPD to
consider the project. Exhibit 6 is a schematic of the

col l aborative relationships required to provide the connectivity to
the internet service. The entire plan is not connected, but |ive
connection exists between NPPD s naintenance facility and the
city's fire division. The access and use agreenent the city has
with NPPD specifies an annual charge of approximately $6,500 for
access to NPPD's fiber. The city considers this a pilot project,
because it is for a duration of 12 nonths. At the end of the pilot
project, if neither party decided to go forward, the city could
find an alternative provider. The cost of the relationship to use
sonmeone el se's fiber plus the equi pnent that was needed to set up
the city's intranet is about $50,000 as conpared to $500, 000 to
construct its own fiber network. Through Supplynet, a subsidiary
of Long Lines Phone Conpany, the city gets a reliable, high speed
access to the internet. The city enbarked upon its present pil ot
project so that it would be in a position to do everything that it
needs to do as a learning organization so that its library, its
staff and elected officials could access a good, quality service.
Nol an and the Norfolk city attorney discussed with NPPD s attorney
the pilot project. As a result of that conversation, all parties
were of the opinion there was no reason why the city couldn't
engage in the pilot project. Al customer service provided by
either NPPD or Cabl ecomare specified in the agreenent. The City
of Norfolk did make a request for proposals from existing tel ephone
conpani es for the internet access service. The conpani es responded
that they were capable of providing the service. A request for
proposal was advanced to US West. |In Cctober or Novenber of 1996,
the parties discussed the legal ramfications of a pilot project,
and city representatives did not understand that there was going to
be any problem In the event there is a breakdown that occurs
somepl ace on the system the city would deal with the entity that
owned that portion of the network where the breakdown occurred.



The city's plans for the next year include connecting to additiona
utilities by utilizing US West's copper wire. The ternms of the
agreement with NPPD provide that in the event the final order of a
regul atory agency or court determne that NPPD is a conmon or
contract carrier, the agreenent shall be null and void.

Gary Westphal, Vice President of Wol esal e Operations of NPPD
testified: He is a civil engineer and joined NPPD in 1971. He is
responsi bl e for whol esal e custoner service, including the interna
communi cations network. |In order to operate its electrical system
NPPD requires a conmuni cati ons network to support high speed
el ectrical protective relaying systens stability, telenetry, system
control and data acquisition. NPPD transports |arge vol unes of
data and voice statew de between its various offices and to support
corporate operations. NPPD was authorized, pursuant to an FCC
license, to use two gi gahertz band frequencies for m crowave
conmuni cati ons. The FCC subsequently required relocation of two
gi gahertz users to other frequencies on the spectrum |n response,
NPPD began converting its mcrowave systemto a conbination of new
frequency digital mcrowave and fiber optics to preserve its
i nternal conmunication capability.

Early in 1994, NPPD was approached by Robert Cox, President of
NCC, and Lance Hedquist, City Adm nistrator of South Sioux City,
who requested NPPD s help to facilitate a di stance | earning project
bet ween NCC and South Sioux Cty. For the nost part, the fiber
used in the comunicati on network woul d be contained in the shield
wire which protects NPPD s high voltage systemfromlightening.
NPPD anti ci pated replacing the shield wire on the Iine from Norfolk
to Sioux City over the next several years. Discussions between
NCC, South Sioux City, South Sioux City Comrunity Schools, WC and
NPPD concl uded that a two year distance |earning pilot project
shoul d be inmplenented. Participants would be allowed to access
NPPD' s digital network to provide distance learning. Services were
priced to recover NPPD s costs. NCC and the Dakota School District
in Sioux City each provided the connection from canpus |ocations to
NPPD' s network. In late 1996, the City of Norfolk requested that
NPPD allow it to be a part of the pilot project by allowing it to
access a channel on NPPD s digital network between Norfol k and
South Sioux City. The City of Norfolk woul d arrange for and pay
for the connection with NPPD s network in Norfolk and South Sioux
City. NPPD would provide the channel on the same cost recovery
basis as the distance learning project. NPPDis providing a
transm ssion channel, but it does not generate or change the
content of the transmi ssion which is determned by the educationa
entities involved. NPPD built the network to nove data to
conmmuni cate on its own system so it views its network as a private
network. The three entities who connected to the network initiate
all signals that nove on their network and on NPPD s network. NPPD
does not initiate any of those signals, nor does it change them
Wien the shield wire's cable was replaced with fiber optic, NPPD
t hought it needed between 10 and 12 fibers for its own use, and
contenpl ated what its future requirenents would be. Wen it built
its mcrowave systemin the late 1970's, it underestinmated the
nunber of channels that would be required for noving data. 1t cost
NPPD about 10% nore to place 24 fibers on the Norfolk to Sioux City
segnent of its network, thinking that down the road it may need



t hose additional fibers. Even though the federal act states that
transm ssi on between points of the user's choosing w thout changing
the formor the content of the information received constitutes

t el econmuni cati ons service, he does not believe that NPPD is
provi di ng tel econmuni cations service. He believes the systemis a
private system and that basically NPPD just allows others to
travel on it. The fact that other people are using it, such as the
City of Norfolk and NCC, does not change its private system status.
NPPD has no ot her pilot projects presently under consideration
Because NPPD is not offering tel ecormunications service, it is not
a conmon carrier, and therefore not subject to the Comm ssion's
regul ation. NPPD s comunication staff deals with making sure the
fiber is operational for its use, although it did help the coll ege
and the City of South Sioux City nake the system operational. NPPD
has no plans to expand services on the project other than all ow ng
WSC to be connected. NPPD believes the pilot project does not
require any regulatory control. NPPD does not believe the distance
| earning project is conpeting with |ocal telephone companies. He
does not know why a pilot project would be treated differently than
any other regul ated service. |If NPPD does not initiate the signa
over its system then the signal nust be initiated by whoever else
is maki ng use of the system Only 6 of the 24 fibers on its system
woul d be required for its private use. As a result of

t echnol ogi cal advances, nore data can be noved on a single fiber
now, and therefore NPPD s excess capacity is greater than when it
was originally installed. |If the systemoperated at capacity, 75%
of the traffic on the systemwould be traffic other than NPPD

i nternal comunications. Wen NPPD executed its contracts with the
City of Norfolk and South Sioux City, there was concern that a
regul atory i ssue mght be encountered in the future, but no one
from NPPD contacted the Commission. He is not aware of any
statutory or regulatory authority that would authorize NPPD to

of fer the service. No application has ever been directed to the
Conmi ssion for authorization to provide the subject service. NPPD
bel i eves the communi cations systemthat it operates is very
reliable. NPPD is taking information provided to it by NCC, not
changi ng the content of that information, and delivering it where
the college directs. NPPD asked NCC to pay for the increnenta

i nvest nrent and expenses. The fee charged by NPPD to NCC and the
City of Norfolk resulted in a not-for-profit pricing system

Ronal d Asche testified: He is chief financial officer for
NPPD, and has been enpl oyed by NPPD for approximately 21 years. He
was appoi nted chief financial officer in March of 1995, and vice
presi dent of business support services in April of 1996. The NPPD
rate departnment, under his supervision, devel oped the annual charge
whi ch was designed to recover NPPD s cost for allowing the City of
Nor f ol k, NCC and South Sioux City access to its fiber optic system
The cost included debt service, the cost associated with capita
investment for fiber optic channel, a debt service coverage charge,
operation and nai ntenance costs, and adnministrative and genera
costs. The total estimated capital costs for the project was
$600, 000. The project provides 84 comunication channels, of which
NCC requi red one channel, and the City of Norfolk required one
channel, making the installed capital costs $7, 143 per channel
The debt service cost included a principal and interest conponent
assum ng a borrowing rate of 5.1% and a two year recovery period



whi ch equal s an annual cost factor of 52.7% The district

mai ntai ns a debt service coverage ratio of at least 1.5 to one to
comply with its revenue bond requirenents, which anmount is that
avai |l abl e after payment of operating expenses to pay principal and
i nterest costs. Applying the debt service coverage factor of 1.5
to the annual debt service factor of 52.7%resulted in a tota
capital cost factor of 79.05% |In addition, an operation and

mai nt enance factor of 9.5%and an adm nistrative and genera

expense factor of 3.5% were added resulting in the total estimated
annual charge of 92.05. The installed capital cost of

$7, 143 per channel multiplied by a 92.05 cost factor resulted in an
annual fee of $6,576. The fee charged to NCC and the Gty of
Norfolk is fair and reasonabl e, and does not exceed the cost of the
project to NPPD and did not result in any profit or margin to the
district. It is NPPD s position that it could not charge prices to
end users which generate a profit. The NPPD cost study
denonstrated its break-even analysis for its tel ecomunications
services sold to the City of Norfolk and NCC (Exhibit 12). The
price of the service connection between NCC and South Sioux City
coul d have been priced at a level to generate a profit or bel ow
cost. The methodol ogy used for creating late filed Exhibit 12 was
essentially the same as that used for determ ning cost recovery for
the transnission of electricity. He cannot estinmate the expected
life of the fiber placed between Norfolk and Sioux City. NPPD did
not factor in any cost for underlying transm ssion structures on
whi ch the cables are attached. If NPPD s electrical rates
denonstrate in a given year it generated nore revenue than it costs
to provide the service, it would provide an adjustrment in the
following year's rates. No such provision for a "true up" of the
cost versus revenue has been done with regard to the

t el econmuni cati ons servi ces.

Formal Intervenor, the Nebraska Tel ephone Association, called
one witness, Cary Sharkey, Sales Manager for US West
Conmuni cati ons, who testified: She is responsible for selling US
West products and services to educati on and government accounts in
Nebraska. US West was approached by the South Sioux Cty schools
requesting a proposal on long distance |earning in June of 1996.
The request was for a T-1 point-to-point circuit from South Sioux
City H gh School to NCC for purposes of distance |earning. Exhibit
13 is a description of the manner in which service was to be
provi ded under the US West proposal to the South Sioux City schoo
system The proposal provided a point-to-point T-1 circuit in
cooperation with Northeast Nebraska Tel ephone. Exhibit 14 shows
t he proposed charges and how they were cal culated. According to
the tariffs on file, the proposal reflects a total nmonthly charge
for transport services at $1,770.93 and a non-recurring one-tine
charge of $2,345.36. Follow ng the subnission of the proposal by
US West, there was no subsequent request for service relating to
this project; however, US West presently provides frame rel ay
internet access to the South Sioux City school system In Cctober
of 1996, US West responded to an RFP issued by the City of Norfolk
relating to Internet access. US Wst was inforned in Decenber that
the city was not acting upon its bid and was not taking any action
at that time. US West is prohibited fromoffering any discounts
under its current tariff. The annual cost to South Sioux Cty, if
the service was provided by US Wst, equates to approxi mtely



$23, 000 annual ly conpared to $6,576 under the NPPD contract. The
proposal by US West was to provide the sane service NPPD provides
as T-1 finished service for the purpose of delivering a video
signal as a tariffed tel ecomruni cati ons servi ce.

OPI NI ON AND FI NDI NGS

The Conmission initiated this investigation to determ ne the
answers to two questions. First, does the service provided by NPPD
to NCC and the City of Norfolk constitute tel econmunications
services? Second, is the service offered on a for-hire basis? W
had previously requested an Attorney General's Opinion on these
i ssues. After receiving a response fromthe Attorney General in
Opi ni on No. 96076 on Novenber 25, 1996, it becane apparent that
further investigation of the factual circunstances was necessary.
The hearing in this matter was convened for that purpose.

First, we address the issue of whether allowing the City of
Norfol k, NCC, and for that matter, the South Sioux City schools, to
connect to the NPPD fiber optic systemresults in the provision of
t el econmuni cations services. Fromthe evidence before us, we find
such an arrangenent constitutes provision of tel ecomunications
services. Initially, it should be pointed out that no Nebraska
statute, case, rule or regulation defines tel econmunications
service. However, the Conm ssion has previously determ ned that
dark fiber, such as that offered by NPPD in the instant case, is a
networ k el ement open to unbundling for purposes of interconnection
agreenents. See, AT&T, GITE Interconnection Agreenent C-1400. We
see no difference between a regul ated entity subject to the
jurisdiction of this Conmission offering dark fiber for a fee and
NPPD of fering dark fiber for a fee. Under our previous analysis,
the leasing of dark fiber constitutes a tel econmmunications service.

The Federal Tel ecommunications Act defines a
t el econmuni cati ons service as the offering of tel ecomunications
for a fee directly to the public or to such classes of users as to
be effectively available directly to the public, regardl ess of the
facilities used. 47 U S.C. 153(44). Further, the act defines
t el econmuni cations as the "transm ssion, between or anong points
specified by the user, of information of the user's choosing,
wi t hout change in the formor content of the information as sent or
received." 47 U S.C. 153(43).

The dark fiber owned by NPPD has been nade available to
two entities under contract for an agreed upon fee. NCC and South
Sioux City have installed their own fiber to connect with the NPPD
fiber at the physically closest |ocation. Each entity owns the
fiber fromits facilities to the point where its fiber connects
with that of NPPD. NCC and the South Sioux City schools transmt
i nteractive video back and forth between the points they so
specify. The information transmitted is deternined by the two
users. There is no change in the formor content of the
informati on as sent or received. The sane service was offered by
US West Conmuni cations subject to the published tariff as a service
subject to the jurisdiction of this Comm ssion. The circunstances
i nvol ving the use of the NPPD fiber for the City of Norfolk has



substantially simlar characteristics, and nust al so be
characterized as tel ecommuni cati ons services.

The second issue the Comm ssion nust address is whether the
t el econmuni cati ons services being offered by NPPD are for-hire
services. For-hire services in Nebraska nay be provided by either
comon carriers or contract carriers. Neb. Rev. Stat. 75-109. At
this point intinme the access to NPPD' s fiber is available only to
a limted nunber of parties pursuant to contract arrangenents.
Such an arrangenent constitutes contract carriage. NPPD contends
that if its services, which we have determned to be
t el econmuni cati ons services, are priced at cost, such services are
not for-hire. W do not believe that pricing of teleconmunications
services nust result in a profit to qualify as for-hire services.
If NPPD were offering the subject services at no charge to the
users, the services would not be for-hire. The fact that the
service is priced at cost is of no significance, since profit is
merely driven by either cost allocation or pricing.

The Access and Use Agreenent (Exhibit 11) between NPPD and NCC
provides that "the parties desire to enter into an agreenent to
provi de for access to, use of and paynment for such a fiber optic
link." Under the agreenent, NPPD renmains the owner of the subject
channel, but NCC is obligated to pay NPPD $6,576 annually for two
years in equal rmonthly installments. The contract outlines the
terns under which access will be provided, and clearly constitutes
for-hire service. NPPD and NCC further provided for a termnation
of the contract in the event this Commi ssion or sone other
regul atory agency or court found the service to be comon or
contract tel econmmunication services. Such forethought should not
result in a hardship on either party, since the parties not only
provi ded for such a contingency, but agreed that the contract would
be null and void in such a circunstance.

The Conmm ssion therefore finds:

1. The services which NPPD offers by interconnection to its
dark fiber for distance |earning between Norfol k, Nebraska and
South Sioux City, Nebraska are tel ecommunication services.

2. The services which NPPD offers the City of Norfolk for
intranet and internet access are al so tel ecomruni cati on services.

3. The tel ecommuni cations services offered to Northeast
Conmmunity College and the City of Norfolk are both offered by NPPD
on a for-hire basis as a contract carrier

4. Service offerings such as those offered by NPPD fal
within the Conm ssion's jurisdiction under Neb. Rev. Stat. 75-1009.

5. The services offered by NPPD are being offered in the
absence of any certificate of public conveni ence and necessity.

6. The Conmi ssion should seek further guidance fromthe
Nebraska Attorney General as to whether NPPD, if granted a
certificate of public conveni ence and necessity, could continue to



provi de the above described services under existing state |aw.

7. This file should remain open until the Attorney Genera
further advises the Conm ssion under the prem ses found in this order

ORDER
IT 1S THEREFORE ORDERED that this Comm ssion shall seek the
gui dance of the Nebraska Attorney Ceneral pursuant to the
foregoi ng findings.
MADE AND ENTERED at Lincoln, Nebraska, this 28th day of My, 1997.
NEBRASKA PUBLI C SERVI CE COWM SSI ON
COWM SSI ONERS CONCURRI NG
Chai r man
ATTEST:

Executive Director
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