
SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSION

BEFORE THE NEBRASKA PUBLIC SERV]CE COMM]SSION

In the MatLer of the Commission,
on íts own motion, seeking to
amend Titl-e 291, ChapLer 8, Grain
Warehouse Rules and RegulaLÍons,
t.o adopt. rules in accordance with
Nebraska Legíslative Bill 183
[ZOfs] and clarify provisions
regarding in-sLore transfer
not.ices .

BY THE COMMISSION

RULE AND REGUIJAT]ON NO. 195

ORDER ISSUING CERTIFICATE OF

ADOPTION FOR PROPOSED RULES

Ent.ered: April 19, 201-6

OPINION AND FINDTNGS

The Nebraska Public Servíce CommissÍon (Commíssion) opened Lhis
proceedi-ng Lo amend Tit.le 29!, Chapter 8, Graín V'Iarehouse Rules and
Regulations, Lo adopt rul-es in accordance wiLh Nebraska Legís1at,ive Bill
183 passed in 2015 by the Nebraska LegíslaLure and relating to in-store
transfer notices.

The Commission rel-eased a fírst. set of proposed rules and requesLed
commenLs from interesLed parties. CommenLs were t.imely received from the
Nebraska CooperaLive Council (Coop Council-) and the Nebraska Grain and
Feed Association (Association) .

Based upon the comments received, revisions to the proposed rufes
were made and a second set of proposed rules were released for comment
on February g, 2016. Changes made include adding language and making
changes to Rufe 003.0547 consistenL with Lhe commenLs from Lhe Coop
Council. Language regardíng the warehouse security was removed from the
secLion and language from Neb. Rev. Stat S 75-905(2) and the defíniLion
of producer was added Lo the ru1e. Additionally, Lhe reguiremenL Lhat
Lhe warning be on the face of Lhe receipt was removed.

Comments were Limely filed from the Assocíation, favorable toward
the language included ín t,he second set of rules.

A hearing was held on the proposed rul-es on March 29, 2016, in the
Commisslon Hearing Room, 1200 N St.reet, Suile 300, Lincoln, Nebraska'
Notice of Lhe hearing was published in t.he Daily Record, Lhe Omaha World
Herald, and t.he Lincol-n.Tournal Star. No parties offered commenL at, the
hearing.

The proposed rul-es, attached hereto as Appendix A, ref l-ecL the
rules as proposed. No changes to the rules were made after the second
set of rules were rel-eased by the Commission.

Based upon the written comments filed, anoLher hearing regarding
Lhis matLer is noL necessary and Lhe Commission adopts Lhe revisions
proposed. The Commission finds Lhat t.he proposed rules in Appendix A
shoul-d be adopt.ed.
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ORDER

IT IS THEREFORE ORDERED by the Nebraska Public Service Commission
that a certificate of adoption for the proposed rules set forth in
Appendix A be, and ís hereby, issued

ENTERED AND MADE EFFECTIVE at Lincoln, Nebraska, this 19th day of
April , 20L6.

NEBRASKA PUBIJTC SERVICE COMMTSSTON

COMMTSSTONERS CONCURRf NG : a

Chairman

ATTEST 2y fn*ø'-
//s//trank E. Landis
/ / s/ /Cryst,al Rhoades
/ / s/ /'til¡¡- schram

Executive Director
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APPENDIX A

Amendments to Nebraska AdminisLrative code, Title 291, Chapter 8, Grain
Warehouse Rules and Regulations.

I'{AKE THE FOLLOWTNG CHANGES TO SECTION OO1:

OO1 GENERAL

001.01- Definitions: As used in Chapter 8 unless the conLexL other-
w]-se requlres:

001-. 0l-.T Grain Deal-er: Any person, other than a feeder or
custom feeder of livestock or poultry or a grain warehouse
l-icensed under the Grain Warehouse Act or located in Nebraska
and l-icensed under the United States Warehouse Act that does
not buy, sel1, or transport grain other than grain that is
received at its licensed warehouse facilities, who (a) buys
grain from *Ee---ewÊer-er the producer within this state for
purposes of sel-l-ing such grain, i-s

'iæ7- or (eþ) acts as an
employee or agent of a buyer or sel-l-er for purposes of
colLective bargaining in the marketing of grain.

MAKE THE FOLLOWING CHANGES TO SECTION OO2

O02 PUBI,TC GRATN WAREHOUSES:

OO2. O4F Additionaf Financial Requirements: Tn addition to the revi-ewed
fiscaf year-end financial- statemenE required by Section 88-528 and to
detect noncompliance with financial- requirements established by the
Commission pursuant to Section 88-530, the Commission shal1, for good
cause shown as deLermined by considering the criteria set forth be1ow,
require (1) a verified reporL of the total grain inventory or (2) an
audited financial sLaLement. A verified report of grain inventory or
audited financial statemenL shal-1 be prepared in accordance with
generally accepted accounting principles @ i-n--€he
uã*.Eeè_$EaEee by a person or firm which holds a permit granted by the
Nebraska state Board of Publ-ic Accountancy.

OO2.07 Records and Filinq Reguirements: Each warehouseman shall
maintain at a place of business accurate, complete, and current records
of all- grain handled by Lhe warehouse. The required records shal-l
incLude, buL are not limited Lo, the following:

OO2,07I In-Store Transfer Notice: An tin-Éstore transfer
operates to

transferwarehouse-owned@eÉ9rainphysica11y
stored in the warehouse by,a warehouse l-icensee, to a person in
satisfaction of a direct del-ivery obfiqation and Lhe grain
remains in the warehouse. for purpesee of wareheuse seeuriÈy

*ee er gemm+sg+eÌÌ r ie*s- To be considered a
vafid in-store transfer notice, proper documentation must be
issued pursuant to Neb. Rev stat. Secti-on BB-543(1) (b) . An in-
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sLore
and be

transfer notice shall- contain the following information
filed in numerical- order:

002.071]. Be Pre-numbered.

002.0712 Name of the warehouse.

002.07T3 Name of the ewne¡c producer.

002.0714 Commodity and quantity

002.07I5 Be signed and dated by the warehouseman.

002 .0'716 A statement that t+itie to the grain stored
in the warehouse passes from the warehousema+
licensee to the son with the direct delive
obligation ewrÈer upon execution of the in-store
transfer notice in satisfaction of the direct.
delivery obliqation

MAKE THE FOLLO9TTNG CHANGES TO SECTION OO3.02

OO3 GRATN DEALERS

003.02 l,icense Appfication Reguirements

003.024 Form: All applications for a grain dealer license
shall- be submitted on the form prescribed by the Commission,
incorporated herein at. the end of the chapter and label-ed as
Attachment. 14 (new form) .

003,028 Ve+i+ele Reg

i+g--g-:rari-n-

003.02eB Determining Volume of Business for New Applicant: A
new applicant may obtain a license on the basis of an estimate
of t.he volume of business the applicant expects to do during
the term of the license for which the application is made.
When a first year applicant obtains a license on the basis of
an estimate of its purchases for t,he year, and the licensee, in
fact, buys an amount of grain equal to or more than the initial
estimate, the licensee shall revise the estimate and
immediately furnish sufficient addit.ional security to cover the
additional proj ected purchases.

003.02ÐC Background Check: Al-L applications for a grain
dealer l-icense shall incl-ude the primary party. Such primary
party shalf be subject to fingerprinting and a check of his or
her criminal- history record information maintained by the
Federal Bureau of ïnvest.igation through the Nebraska State
Patrol: (L) If the applicant. is not an individual, the chief
executive officer, president, or general manager,. or (2) if the
applicant is an individual, the individual-. Tf the primary
party has been subject to a check of his or her criminal
history record information pursuant to this section on a prior
application, he or she is not subject to another such check
upon a subsequent application. If a primary party has been
subject. to a check of his or her crimínal history record

€ò prinled wilh soy ink o a æcycted paper þ
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information pursuant to another 1aw, the Commission may waive
such requirement. A primary party shall furnish to the
Nebraska State Patrol a ful-l- set of fingerprints to enabfe a
criminal background investigation to be conducLed. The primary
party (1) may be fingerprinted at a Nebraska State Patrol
office, or (2) may request a fingerprint card from the
Commission. If a primary party is fingerprinted at a county
sheriff's office or a focal police departmenL, the prlmary
part,y shall send Lhe compleÈed fingerprint card to t.he Nebraska
state PaLrof, c/o/ Criminal Records & Identification, P.o. Box
94907, Lincoln, Nebraska, 68509-4907, The primary party shalL
request that the Nebraska State Patrol submit the fingerprints
to Èhe Federal Bureau of InvesLigation for a nat.ional criminal
history record check. The primary parÈy shal-1 pay the actuaf
cosL, if any, of the fingerprinting and check of his or her
criminal- history record information. The primary parLy shal-l
auLhorize release of the naEional criminal history record check
to the Commission. The criminal history record information
check shall be completed wíthin ninety (90) days after the date
the application for a License is recei-ved in the Commission's
office, and if not, the application shaff be returned to the
applicant. The Commission shalL deny a dealer ficense to any
applicant whose primary party has been convicted of a felony
financial crime.

003.028D App lication Fees: All
applicaLions for l-icense will incl-ude a fee as set by Neb. Rev'
Stat. Section 75-903
non-refundable should the applicant wiEhdraw the appl-ication or
be unable Lo meet al-l- Licensing requirements within one (1)
year from the date of application.

ee3, e?82 Reg+sËra
i-ssue

ef 1996) wi]] be pa*d fer eaeh veh*ele regisÈered as
a parÈ of Ëhe gra*n dealer app]*ea Ë*en'

ie__
Eered wiÈh Ëhe ÐeparErnenE ef MeEer Veh*eles¡ exeepÈ-ÈhaÈ a
ffa+n- deale.r whe res+d
vehieles aeeerdíng Ëo Ëhe laws ef Èhe graån dealer's eËaÈe ef
restdenee, Ehe *umber ef Èhe eemmereial }åeense sha]] be
subfir+ËEed Eo tshe €emmise*en ea Ëhe applíeaË*on fer lieense,

o03.o2eE Term of License: A grain deaLer ficense shalf expire
at midnighÈ on the fol-l-owing March 3l-, 'June 30,_September 30,
or December 31.

}4AKE THE FOLLOWTNG CHANGES TO SECTTON OO3.03

003.03 Financiaf ResuiremenLs: Each grain dealer or applicant shal-l
submit a reviewed or audited le.*el fiscal- year-end financial statement
prepared by an independent cerLified public accounting firm. êeeot*ÊEaÊË

+€
A€€ol*Ë+a+e'lî ff l-icensing as an individual, the financial staÈement
shal-l- be prepared in accordance with other Comprehensive Basís of
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Accountancy for a personal financial statement, using historical cost
and accrual basis of accounEing. If licensing as a partnership,
corporation, or limited liability company, the financial statement must
be prepared in accordance with general-l-y accepted accounting principles

. If an applicant for a grain
deaLer license is a wholly owned subsidiary of a parent company and such
a financial- statement is not. prepared for the subsídiary, the parent
company shall submit its reviewed or audited fiscal year-end financial
statement and shal1 execute an unconditional- guarantee agreemenb as
prescribed by the Commission. The financial statement shall include, but
is not limit.ed to, the following:

003.034 Statement of income (Profit and Loss)

003.038 Balance sheet

003.03C Statement of cash flows

propriet.or's capitaf or retained
earnlngs.

003.03E The volume and dollar value of grain dealer pur-chases
the licensee made in Nebraska during the fiscal year. Tf the
vol-ume and dollar value of the grain purchases is not. reported,
the grain deal-er shall file the maximum grain dealer security
as required by the Grain Dealer Act.

003.03F This section applies to all licensees who hofd both a

003 .03D Statement of

warehouse and deaLer license
transact.ions ín which direct.
post-direct del-ivery storage
delivery storage position is
transfer on the same date as
delivery grain.

The volume and dol-l-ar value of
delivery grain is exchanged for a
position and the post-direct
not created by an in-store
the delivery of the direct

003.03FL The value shaLl be calculated as set forth
in Section 003 .0441.

003.03F2 The statement shal1 specifically show:

003 .03F2a The total vol-ume and dol-lar
va1ue of the direct delivery grain
exchanged for a post-direct delivery
storage position,

003.03F2b The total vol-ume and dollar
val-ue of the direct delivery grain
exchanged for a post-direct delivery
storage position created by an in-store
transfer on the same date as the delivery
of the direct delivery grain, and

003.03F2c The net. vol-ume and dolfar va]ue
of the direct delivery grain exchanged for
a post-direct del-ivery storage position
that will be used for ca]culatíon of the
grain deal-er security as set forth in
Section 3.04.

Slïo,int"a *ln 
"ov 
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003.03G The accounting f irm's aeeer++þa+ÐLs cert.if icaLion,
assurances, opinions, and commentg and the notes with respect
to the financiaL statement..

003.03H NeÈ Worth: Each grain deal-er or applicant. shall-
demonsLrate and maintain a minimum al-l-owab]e net worth of
$l-0,000 to obtain and maint.aín a l-icense.

003.03T Working Capital: Each grain deal-er or applicant shalf
demonsÈrate and maintain a working capital ratio (current
liabilities to al-l-owable current assets) of noL less than L to
L. Applicants or licensees who fail- to meet this requirement
shalf provide additional data sufficient to sat.isfy the
Commission that additional operating capital can be obtained Lo
meet the requirement.

003.03J For purposes of determining whether an appi-icant or
grain dealer meeLs financial requirements, the fol-fowing shal1
apply unless waived by the Commission. ln addition Lo Èhose
listed in this secLion, items may be disaLfowed, in whole or in
parL, depending upon the indivi-dual circumstances of the grain
dealer or applicant:

003.03,J1_ Physical Assets:

003.03J1ab Personal- asseEs, including but
not. limited to residences, household items,
recreational- iLems, restricted retiremenL
accounts and vehicles, are disal-lowed, net
of debt on each asset.

003.03.11-be Other assets Lhat are not
it.emízed are disal-l-owed.

003.03,J1cd Appraised val-uations of assets
not substant.iated by a satisfactory
appraisal are disallowed. An applicant or
l-icensee may submit a valuation of asseLs
by competent appraisal- to Lhe Commission
for inclusion in computing net worth. If a
vafuation of assets is submitted and satis-
fies Commission requirements, no more than
seventy percenÈ (70t) of appraised vafue
over book val-ue of the assets may be used
in determining compliance with net worth
requirement.s. Acceptance of an appraisal
is subject to Èhe fol-lowing:

003.03J]-cd(l-) The appraisal
must be prepared by an
independent certified appraiser

003.03J1-cd(2) The appraisal
must be prepared on market,
income, and cost approaches

if;.!orinreo wln sov inr on recycteo paperþ
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003.03,11-cd(3) A one to one
ratio must beworking capital

maintained.

ever Ëhe insured value wil] be
+i-+a}}ewed-

003 .03,J¡+1cd (45)
only be allowed
years following
appraisal.

Appraisals will
for three (3)
the date of the

I'ÍAKE THE FOLLOWING CHANGES TO SECTION 003.04

003.04 Grain Dealer Security Requirements: A grain deal-er applicant.
shall file security which may be a bond issued by a corporate surety
company and payabLe to the Commission, an irrevocable letter of credit,
or a certíficate of deposit, subject to approval of the Commission for
the benefit of any producer flel+sen€r doing business with the grain dealer
who files a valid claim arisinq from a sal-e to the qrain dealer. The
security shaLl be furnished on the condiÈion that the licensee will pay
for any grain purchased upon demand, not later than fifteen (15)
-{*ê} ¿uO" aft.er taking possession of the grain purchased. The liability
of the surety shall cover purchases and--s+les made er--aræangred by the
grain dealer during the time Lhe bond is in force.

003.044 AmounL: The security shall- be in the amount of the
greater of $35,000 or seven percent (72) of grain purchases and
exchanges by the applicant, in the preceding l-icense year or as
reported in the fiscal year-end financial statement, not to
exceed $300,000. For purposes of calcufating t.he security,
grain purchases and exchanges do not incl-ude in-store purchases
by a warehouse, or grain that passes title at the time of
delivery.

003.0441- Amounts used in the calculation of the
s"cr"rrrty shal-l include the net volume and dolLar
value of the direct delivery grain exchanged for a
post-direct delivery storage position val-ued on the
date delivery is made.

003.0442 Amounts used in the calcufation of the
secnrfty shall not incLude any transactions ín which
direct delivery grain is exchanged for a post-direct
delivery storage position and the post-direct
delivery storage position is created by an in-store
transfer on the same date as bhe delivery of the
direct delivery grain.

003.04E The grain deafer security shall- provide security for
direct delivery grain untiL any post-direct delivery storage
position is created for a period not to exceed fifteen (1-5)
+ài-rti¡.--êê+ days aft,er the date of the l-ast shipment of the
contract.

003.04F No sel-ler shall- have recourse to
security unless the sel-ler:

t&pinted wilh soy ink o n rccyclea paperþ
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O03. O4Fl- Demands paymenL from the grain dealer
within f ifteen (15) +h'+lftir"--€€+ days after the date
of the last shipment of any contract,'

OO3. O4F2 Negotiates any negotiable lnstrument issued
as payment for grain by Lhe grain deal-er within
f ifteen (r-5) t+ire':r-Ê++f days after its issuance; and

Oo3.o4F3 Notífies t.he Commission within fifteen (15)
tåi.r.tì¡--€€+ days after any apparent loss to be
covered. und.er the terms of the grain deafer's
security.

sien sha]] *ssue Èhe fetr]ewing:

#i-ee*s€-

l,'eh+e+e reg+sÈered w+Ëh Èhe eemm+ss+en as a parË ef Èhe ++eerìse
app+,iea+i-en-

003,0581 Ð]aÈe '^^"r-^- -*: Eaeh grain dealer plaEe
nÈ ef Èhe veh+e+e Èe whieh

pl:aÞe-.-

Ëien fer eaeh Ëruel+ shal] be earried *n tshe eab o€
Ëhe vehiele Ëe whieh *ts is assígned,

}4AKE THE FOLLOWING CHANGES fO SECTION OO3. 06

003.06s Records Requirements: Each graín deal-er shall maintaln, at
of business, accounts of each transaction conducted under itsiLs place

license.
and must

The records shal_L be subject to inspecÈion by the commission
incfude, but are noL l-imited to, Èhe fol-lowing:

003.0.654 Recei ts: Each grain dealer, upon taking possession
of grain from a seller, shal-l issue a wriLing, in the form of a

receipt, conLract, bill of lading or other writ.ten
communication(s) to the se]ler, or its agent, that ì-nc1udes,
but is not necessarily limíted to, the foffowing:

003.0.65A,1 The date the grain dealer or iLs agent
took possession of Lhe sel"fer's grain.

OO3.0.6542 The name and address of the buyer

003.0.6543 The name of Ehe sel-ler.

003.0.6544 The name of the agent of the buyer

OO3.05545 The kind of grain delivered to the buyer

003.06546 The approximate quantity of grain
delivered Lo the buYer'

i!i', nrinteu wln soy inx o n recycled paperþ
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003.065A7 The following prev-ie-i-easr¡agn:!¡g shall be
the faee-ef,-a receipt in eight point typeprinted on

or larger:

IWARNING TO SELLER: You will have no recourse to the
grain dealer's security posted wit.h the Nebraska
Pub1ic Service Commission (NpsC) un1ess you are a
Nebraska þroducer and you : (l- ) demand payment from
the grain dealer within fifteen (15) Èåj-rb'1-{-+e+ days
after Lhe date of the last shipment of any contract,.
andz (2) @ nesot.iate any
negotiabl-e instrument issued as payment. for your
grain by the grain deal-er within fifteen (15) €hi.rt1¡
{3S}.days after its issuance; and, (3) notify the

i-s+,i-enNpsc, pO Box 94927,
Lincoln, NE 68509- 492"7 , wit.hin f if t.een (15)
*3s)- days after
an appa rent l-oss. The qrai-n dealer,s security shall
provide security for direct delivery qrain until a
post-direct delivery storage position is created for
a period not to exceed fifteen (l-5) da after date
of the last shipment of grain. M

sÈed
r*i€h-èhe-ÐÍPSê-t*+lee€- }'eu have seeured a pesÈ direeE

Direct. delivery of grain may affect the eligibility
of t.he grain for participat.ion in federal price
support programs.4

Nebraska Law defines a producer as the owner, tenant,
or oþerator of l-and in this state who has an interest
in and receives alf or part of the nroceeds from the
sale of qrain produced on that fand

003.0648 All receipts, contracts, bill_s of lading or
other written communj-cations sha1l be pre-numbered
and copies shal-l be maint.ained in numeric order.

003.0658 Checks issued as payment for grain

003.065C Contracts issued for grain purchases er--sa+es in
Nebraska.

003.065D Retention: Each grain dealer shall, unless ot.herwise
authorized by the commission, maintain the required records for
not l-ess than f ive (5 ) year (s ) .

Renumber the remaining sections accordingly.
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