NEBRASKA DEPARTMENT OF HEALTH AND HUMAN SERVICES
NOTICE OF PUBLIC HEARING

January 30, 2023
10:00 a.m. Central Time
Nebraska State Office Building — Lower Level A
301 Centennial Mall South, Lincoln, Nebraska
Phone call information: 888-820-1398; Participant code: 3213662#

The purpose of this hearing is to receive additional comments on the amendment and
repeal of the following regulations:

The following regulations are proposed for REPEAL in their entirety:

Title 184 NAC 2 — Rules of Practice and Procedure of the Department of Health for
Declaratory Orders

Title 184 NAC 3 — Rules of Practice and Procedure of the Department of Health for Petitions
for Promulgation, Amendment, or Repeal of Regulations

Title 184 NAC 4 — Rules of Practice and Procedure for Petitions for Negotiated Rulemaking

Title 184 NAC 5 — Rules and Regulations Governing Negotiated Rulemaking Committees

The following regulations are proposed for AMENDMENT:

Title 184 NAC 1 — Rules of Practice and Procedure for Division of Public Health
for Administrative Hearings

The proposed changes specify the regulations scope; update title and chapter name;
update definitions; remove duplicate statutory language from the regulations; remove
unnecessary and outdated language; simplify language; remove directions to agency
staff; shorten the period of time that summary suspensions and limitations of credentials
remain in effect after hearing pending the hearing officer’s decision from 30 days to 15
days, unless otherwise prescribed by statute; update section headings and formatting;
remove attachments; update terminology and statutory references; and restructure the
regulatory chapter. Additional proposed changes include aligning the regulations with the
Nebraska Attorney General’s model rules for rule making; declaratory orders; ex parte
communications; and rules of procedure in administrative hearings. These model rules
can be found in Title 53 of the Nebraska Administrative Code.

Title 184 NAC 6 — Procedural Regulations for Removal of Appointed Board Members

The proposed changes specify the regulations scope; update title and chapter name;
update definitions; remove duplicate statutory language from the regulations; remove
unnecessary and outdated language; simplify language; update terminology and statutory
references; remove directions to agency staff; update section headings and formatting;
and restructure the regulatory chapter. Additional proposed changes include aligning the
regulations with the Nebraska Attorney General’s model rules for rule making; declaratory



orders; ex parte communications; and rules of procedure in administrative hearings.
These model rules can be found in Title 53 of the Nebraska Administrative Code.

Authority for these regulations is found in Neb. Rev. Stat. § 81-3117(7).

To encourage participation in this public hearing, a phone conference line will be set up
for any member of the public to call in and provide oral comments. Interested persons
may provide verbal comments by participating via phone conference line by calling 888-
820-1398; Participant code: 3213662#.

Interested persons may attend the hearing and provide verbal or written comments, or
mail, fax or email written comments, no later than the day of the hearing to: DHHS Legal
Services, PO Box 95026, Lincoln, NE 68509-5026, (402) 742-2382 or
dhhs.regulations@nebraska.gov, respectively.

A copy of the proposed changes is available online at http://www.sos.ne.gov, or by
contacting DHHS at the mailing address or email above, or by phone at (402) 471-8417.
The fiscal impact statement for these proposed changes may be obtained at the office of
the Secretary of State, Regulations Division, 1201 N Street, Suite 120, Lincoln, NE 68508,
or by calling (402) 471-2385.

Auxiliary aids or reasonable accommodations needed to participate in a hearing can be
requested by calling (402) 471-8417. Individuals who are deaf or hard of hearing may
call DHHS via the Nebraska Relay System at 711 or (800) 833-7352 TDD at least 2 weeks
prior to the hearing.
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DRAFT NEBRASKA DEPARTMENT OF
12-09-2022 HEALTH AND HUMAN SERVICES 184 NAC 1

TITLE 184 GENERAL ADMINISTRATION

CHAPTER 1 RULES OF PRACTICE AND PROCEDURE FOR DIVISION OF PUBLIC
HEALTH ADMINISTRATIVE HEARINGS

001. SCOPE AND AUTHORITY. GENERAL This chapter governs administrative hearings in
contested cases brought by or against the Division of Public Health except where other
procedures are required by statute or rules and regulations. Absent specific statutes, rules and
regulations, or orders of the Division as to procedures, the statutes and Nebraska Supreme Court
rules governing civil proceedings in district courts apply. The chapter implements the
Administrative Procedure Act, Uniform Credentialing Act, Asbestos Control Act, Child Care
Licensing Act, Children's Residential Facilities and Placing Licensure Act, Environmental Health
Specialists Practice Act, Lead Based Paint Professions Certification Act, Medication Aide Act,
provisions of Nebraska Revised Statutes (Neb. Rev. Stat.) §§ 71-6038 to 71-6042 regarding nurse
aides and paid dining assistants, provisions of Neb. Rev. Stat. §§ 71-2225 to 71-2230 regarding
the Commodity Supplemental Food Program, provisions of Neb. Rev. Stat. §§ 71-4901 to 71-
4905 regarding chronic renal diseases, and provisions of Neb. Rev. Stat. §§ 71-7001 to 71-7013
regarding breast and cervical cancer, Radiation Control Act, and Vital Statistics Act.

002. DEFINITIONS 99—1—94 Deﬁnmens The following deflnltlons sha# apply as—used—th#eugheu{

002.02 APPLICATION. 9861-01B-Application-means-a A request for a credential or permit or
for the amendment, correction, or issuance of a vital record any-permission-er-authority that
the Division Department is empeowered authorized by law to grant or deny, in whole or in part;.
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002.03 BOARD. 964.61C Beard-means-a A publicly appointed body ereated-by-law,chesen
to-perform that performs a public functions related to Department Division programs.

meaning given in 53 Nebraska Admlnlstratlve Code (NAC) 4- 001 02B.

002.05 CREDENTIAL. A license, certificate, or reqgistration that the Division is authorized by
law to grant or deny.

002.06 DAY. A calendar day unless otherwise specified.

002.07 DECISIONMAKER. 801.01F Decisionmaker means tThe Division employee oef-the
Department who issues a preliminary order or decision on behalf of the Bepartment Division
that becemes is the subject of the a contested case.

001.01G Department- means-the Department of Health:

002.08 DIVISION. The Department of Health and Human Services, Division of Public Health
or persons exercising authority delegated to them by the Division.

002.09 EX PARTE COMMUNICATION. Has the meaning given in 53 NAC 4-001.02B.

002.10 HEARING OFFICER. 001-0H Hearing Officer means-tThe Director of the Division

or an-individual a person deS|gnated by the Dlrector to conduct a hearlng contested case, or
other proceedlng, leb- - -

Has the
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002.12 PERMIT. A permission, authority, or approval of any kind that the Division is
authorized by law to grant or deny.

002. 13 PETITION 004—044_—Petmenmeans—the—+m¥lal—deeumem—med—by—ekwmh—the

oep Has the meaning given

002.14 PLEADING. 90404N—Pleading means—any-A petition, answer, reply or response,
notice, motion, stipulation, objection, discovery document, orders, decisions or other formal

written document filed in any a proceeding before-the-Department.
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exeluelmg—stafée—hehdays 53 NAC 4 004 09 qoverns when computlnq the tlme prescrlbed by thls
chapter or by any applicable statute which does not specifically specify the method of computing
time.

004. INFORMAL PROCEDURES. 00404 Informal Procedures. Informal procedures may be
used for dISDOSItlon of any matter that, under law, mav be acted upon without hearing. Matters

005. REPRESENTATION. 901.06PracticeofLaw- Practice of law in contested cases brought

by or against the Division before-the- Bepartment is governed by the applicable Revised Statutes

of Nebraska and the decisions of the Nebraska Supreme Court: Fhese provided that these rules
shall do not; hewever; interfere with or prohibit persons anyene from transacting his-er-her their
own business before the Department Division.

006. EX PARTE COMMUNICATIONS. 00407 ExParte Communications: The prohibitions
against _ex parte communications and the requirements regarding disclosure of such
communications set forth in 53 NAC 4-002 apply to proceedings under this chapter.
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007.663 COMMENCEMENT OF PROCEEDINGS.

007.01 INITIATION AND PARTIES. 893.01 Heow hnitiated:Parties. A contested case begins
if when proper delivery of notice or request for hearing; as-applicable; is obtained, by:
(A)BO3-814A Timely request for hearing after the issuance of written notice by the
Decisionmaker decisionmaker of the total or partial denial of an application either
totally orpartially. The sole parties to-a-denial-action shall-be are the applicant; as
appellant; and the Division Bepartment as-appellee.
(B)o93.-048 Timely request for hearing after the issuance of written notice by the
Decisionmaker decisionmaker of refusal to renew a credential or permit lcense;

cortifieateerotherformcetasnreval. The sole parties te—cracteninvebincreiusalof
renewal shall-be are the holder of the credential or permit licensecerificate-orother

approvab-asappellant and the Division Departmentas-appellee.

(C)003:61C The filing of a petition for discipline. The sole parties shal-be are the State
of Nebraska on the relation of the Attorney General; as-plaintiff; and the licensee-or
certificate credential holder; as-defendant.

(D)293-84D Timely request for hearing after the issuance of written notice by the
Bdecisionmaker of revocation, suspension, citation, or other discipline. The sole
parties shallbe are the Division Department—as-plaintiff; and the credential or permit
holder licensee—certificate—holder—permitiee—or—holder—of other approval—as
detoneapn

(E)003-61E Except as provided in section 009.04 606-04, timely request for hearing after
denial of an application or a-petition for reinstatement of a credential or permit license;

certificate—or—otherform—ofautherity. The sole parties shall-be are the person

requesting reinstatement,—as-petitioner; and the Division Bepartmentasrespondent.
(F)993-01F Timely request for hearing after the issuance of an administrative order by the

Ddecisionmaker compelling or prohibiting performance of an action by-anyperson.
The sole parties shallbe are the Division Departmentas-plaintiff; and the person to
whom the order is directed; as-defendant.

(G)003.01G Thefilingofa tTimely request for appeal of a decision by a person or entity,
other than the Division Bepartment, which the Division Department is authorized by
law to review. The sole parties shall-be are the person requesting review,—as
appellant; and the person whose decision is the subject of review; as-appeliee.

(H)863-044 An Order to Show Cause why the Division Bepartment should not take
disciplinary or other action againstaperson. The sole parties shallbe are the Division

Department as—petitioner; and the person to whom the order is directed—as

(H883-0H Such other actions as may require a hearing as provided by law or constitutional
right.

007.02 HEARING NOT REQUIRED. 093-02 HearingNotRequired:

007.02(A) CIRCUMSTANCES. 903.02A Notwithstanding the procedures set forth in this

chapter theseuregulanensﬂ‘-er—heanng an evidentiary hearing is not required:
()863-02A1 lif there are no issues of material fact:;
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(i)093-02A2 lif an application for any-ferm-of approval cannot be granted because it
contains information showing on its face that the applicant does not meet statutory
requirements for approval-;

(iii)-093-02A3 lif an application is denied, renewal of aform-of approval refused, or an
approval revoked solely for failure to submit a complete application by failure to
pay a required fee, te submit a required document, or t& make another such ether
submission that is required as a condition for approval or continued approval:; or

(iv)-003.02A4 |if a request for hearing is received after the time for filing the request
has expired so that a preliminary decision has become final.

007.02(B) NOTICE. 063-02BProcedure-forNetice: If it is known at the time of the initial
action ef-the-Department that a matter is one that does not require an evidentiary hearing,
the Division Department shall will include in its preliminary notice of action a statement
advising the applicant; licenseecertificate-holder,permitiee-orother-holderofapproval or
credential or permit holder that no evidentiary hearing will be held, the basis for this
determination, and the method to challenge the determination.

007.02(C) CHALLENGES TO DIVISION DETERMINATION. A party may sha# challenge
the Division’s determination that the matter does not require an evidentiary hearing by
filing a request for hearing in the manner and within the time provided in section 008.03
005-04, which The request shall must also include notice that the party wishes to dispute
the department decision that no hearing is required. In other cases, the matter shall will
be disposed of by order of the Division Bepartment on its own motion or upon motion by
a party. In other cases, the matter shall will be disposed of by order of the Division
Department on its own motion or upon motion of a party. If there are no issues of material
fact in dispute, but there are contested issues of law, the Division Bepartment may set the
matter for oral argument, require briefs, or both.

007.03 INTERVENTION. 003.-03 Intervention. The-Departmentshallallow-intervention:

007.03(A) CIRCUMSTANCES. 893.03A Intervention is allowed only YWwhen:

(i) Aa statute requires that a person be allowed to intervene as of right in an
administrative proceeding befere-the-Department, upon petition made in proper
form and in a timely manner showing that petitioner qualifies as an intervenor
underthe relevant statute provision-oflaw; or

(i) A statute authorizes the Division to allow persons to intervene in an action, upon
petition made at least 5 working days before the hearing begins and showing that
the person seeking intervention has equal rights, duties, privileges, immunities, or
other interests that may be substantially affected by the proceeding.
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007.03(B) PETITIONS. 003.03C Thepetition Petitions must meet the requirements for
pleadings generally; and shal: must state the name, address, and telephone number of
the person making the motion and grounds for intervention; identify claims or defenses for
which intervention is sought; and be served on all parties at least 5 days before hearing.

007.03(C) GRANTING AND CONDITIONS. 09303D The granting of petitions for
intervention and imposition of conditions upon intervenors’ participation is governed by 53

NAC 4- 003 02 to 4 003 04 lhe—heaﬁng—eﬁreepev;deagnee—may—gram—a—pemen—fm
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008.005 DENIAL, REFUSAL TO RENEW, SUSPENSION, REVOCATION, OR OTHER
DISCIPLINE GENERALLY. This section governs actions involving denial, refusal to renew, or
discipline of credentials and permits except for petitions for discipline covered under section 009
or when specific procedures are required by statute or rules and regulations.

008.01 NOTICE. 995-02 Netice-of-Action- A denial, refusal to renew, suspension, revocation

or other discipline may be made in the form of a notice, order, or letter that: The-notice,order;
crlotorohall
(A)B05.02A Provides the affected person affected reasonable notice of the factual basis
for the action and of the statutory or regulatory provisions supporting the action;
(B)095.02B Netify Notifies the affected persons person-affected of his-orher their right to
request a hearing and eof the time and method for doing so; or, if hearing is not
required, notifies affected persons retice that no hearing will be held and the basis
for that determination; and

(C)0085.026 Be Is served by a means permltted by law by-certified-orregistered-mail;

008.02 EFFECTIVE DATE. 005.03Effective Date—of Decision. The decision of-the
Department shall becomes final thirty {30) days after the date the decision was mailed unless
the person affected makes a timely request for hearing.

008.03 HEARING REQUESTS. 005.04 Regquestfor Hearing- Subject to section 007.02
003.02, an applicant; licensee—certificate-holder—or-holder of other form—of-approval or
credential or permit holder will shalt be given an opportunity for hearing if a written request for
hearing is requested-in-writing-and filed with the Division Bepartment within thirty {30} days of
the date that the challenged decision ehallenged was mailed mailed. The request must shal
contain the person's name, address, and telephone number;; the name, business address,
and telephone number of the person’s attorney, if any; a request for a hearing and
identification of the decision on which the person wishes to be heard; and a description of the

issues to be demded at hearlnq, to the extent known and—#—represented—by—a&a&emw—the
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, ipti i i ing. The request may
be made in the form of a Ietter or m—the—ferm—ef a pleadlng submltted in_hard copy or
electronically as-deseribed-in-section-009.

008 04 ANSWERS AND OTHER RESPONSES 995@5—Answe#satqdrethepRespensee Fhe
val Applicants and
credent|al or perm|t holders may answer the aIIegatlons of the Department's Division’s notice
of action, although an answer is not required. An-answeris-notrequired: If the party wishes
to answer, the answer i must be filed with the Division Bepartment within thirty {30} days of
the date the challenged decision eha#enged was mailed. An answer may be mcluded in the
Rrequest for Hhearing. 3

of the-date-the-decision-challenged-was-served.
008 05 NOTICE OF HEARING OQE»O@—Netteeef—Heaqu—FeFm Netteeef—HeaHng—shaH—be

shatt—statee Notlces of hearlnq are qoverned by 53 NAC 4-004.08, prowded that, |f the issues
cannot be fully stated in advance of hearing, or if subsequent amendment of the issues is
necessary, they must be fully stated as soon as practicable by prehearing offer, stipulation of
the parties, or other appropriate means.

008.06 SETTING HEARINGS. 905.07 SettingHearings: The hearing officer will set the time
and place of each foermal the hearing shal-be-set-by-the-Department within thirty (30} days
after receipt of a timely request for hearing. Hearings shal will be held within rinety {90) days
after receipt of a timely request for hearing unless another time period is prescribed by statute
or rules and reqgulations, or the hearing is continued for good cause.

009.006 PETITIONS FOR DISCIPLINE AND RELATED ACTIONS.

009.01 PETITIONS FOR DISIPLINE. 806-01Petitions-for Disecipline-

009.01(A) FILING. 906.04A By \Whom BroughtFiling. tr—order fFor the Director to
discipline a credential license-orcertificate, a petition for discipline shalt must be filed by
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the Attorney General inal-cases.

Thepetition-shall-be-filed-in-the-offices-of the Director.
The department may-withhold-a-petition petition may be withheld from the public aceess
for a period of five {5} days from the date of filing ef-the-petition or until service is made,

whichever is earliest.

009.01(B) FORM. 006-04B—Ferm- Petitions for discipline shall must meet the
requirements of subsections 012.01 to 012.03 009.-04+-and-its-subsections—and-009.02.
Allegations pertinent to entry of an order for temporary suspension or limitation under Neb.
Rev. Stat. § 38-183 74-147.02 shall must be made in the petition. The petition shall must
be amended in accordance with section 012.07 809.07 if the facts supporting a temporary
suspension or limitation are discovered or arise after filing of a petition.

009.01(C) SETTING HEARINGS. 006-01CSetting the Hearing- Petitions will be set for
hearing upon filing. Hearings will be held not less than 30 days nor more than 60 days
after the petition’s filing unless continued for good cause, except when an order of
temporary suspension or limitation is entered under Neb. Rev. Stat. § 38-183. When such
an order is entered, the hearing will be heard no later than 15 days from the date the
temporary limitation or suspension takes effect, unless another period is prescribed by
statute or the hearing is continued upon the defendant’s written request.

009.01(D) HEARING NOTICES. 806-04DForm-eofNetice: Hearings may be set by notice
or order, which shall must:
(1)806-01D1 Advise the defendant that a petition for discipline has been filed;
()006-01D2 State the date, and time, and location of the hearing;

e e

(iii)006-04D4 Advise the defendant that all allegations in the petition shall will be
deemed denied, but that the defendant may answer or otherwise plead to the
petition if so desired he-er-she-so-desires, and ef the number of days for filing a
responsive pleading; and

(iv)006-01D5 Attach a copy of the petition for discipline and the order for temporary
suspension or I|m|tat|on if appllcable g
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009.01(E) SERVICE. 90604 Service—on—Defendant: The notice, and petition for

discipline, {and order, where applicable)} shall must be served upon the defendant at least
ten {10y days before the hearlng bv a means permltted by Iaw lh&netlee#}ay—be—sewed

009.01(E)(i) PRAECIPE FOR SERVICE. 096.01E1 Praecipefor Service: The plaintiff
shall must file a praecipe for service ofa-petition-fordiscipline on the defendant stating
the name of the party to be served, the address-or addresses at which he-ershe the

party may be found, and the method of service permitted-by-006.01E to be used.

009.01(E)(ii) VOLUNTARY APPEARANCE. 006-01E2 Veoluntary- Appearance: The
defendant may file a voluntary appearance and thereby waive service asprovided-in
trceosten,

009.01(E)(iii) PROOF OR RETURN OF SERVICE. 9006.01E3Proof or Return—of
Service: The person serving the notice enthe-defendant must file a proof of service,
stating the time;; place;; including the address, if applicable;; name of the person with
whom the notice was left;; method of service;; or, if unable to serve, file a return of
service with a statement of the reason for failure to serve. Service by a method or
person permitted under law 806-04E other than that specified by the plaintiff or failure
to file a proof of return or delay in doing so shalt will not affect the validity of the service.

009.01(F) SERVICE ON PLAINTIFF. 096-01F Service-onPlaintiff A-copy-ofa rNotice
of hearing may be served on the plaintiff by email, inter-office mail, reqular U.S. mail or by
leaving a copy ef-the-notice at the Attorney General’s offices ef-the-Attorney-General or
I lar United S |

009.02 POST-HEARING ACTIONS. 00602 Post-Hearing-Actions—for Further Discipline:
Actions for revocation of probation or further discipline of a credential or permit license;

certificate;—registration,—orotherform-—of-approval for violation of a term of probation or a

limitation or condition of an order of discipline may be brought filed by the Attorney General in
all-cases—Actions-may-be-brought by petition, application, motion, or other form of pleading
and-shall-be submitted to the Division effice—of-the Directorforfiling. Such actions shall
proceed in the same manner and subject to the same requirements as a# initial petitions for
discipline.

009. 03 POST HEARING MODIFICATIONS 99&03—Pest-HeaHﬂq—A99heaHens—f-eF

009.03(A) APPLICATIONS. 006-03A——Applications: A—request Applications for

modification of & terms or conditions of probation or & limitations imposed by & final orders
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in actions brought by a petition for discipline may be made filed by either party during the

term of probation or limitation. The-partymakingapplication-shall-file-the-same-in-the
e

009.03(B) GROUNDS. 006-03B—Grounds: Modifications may be made when an original
term or condition of probation cannot reasonably be met because of a substantial change
in circumstances or similar reason, or to clarify the meaning and effect of ambiguous or
indefinite terms or conditions of probation or limitation in orders of discipline. Modification
is not a substitute for or applicable to requests for reconsideration under 017; appeals
described in 018; or actions for reinstatement or partial reinstatement of a credential or

permit under Neb. Rev. Stat. §§ 38-148 to 38-149, 38-190, or 38-197. An-applicationfor

009.03(C) FORM AND CONTENT. 006-03C— Form—and Content Applications for
modification must have the caption of the original action for discipline; meet the
requirements for pleadings in 012.01 to 012.03; and include a statement of facts

supportlnq modlflcatlon on the qrounds alleqed Ihe—eaphen—ef—an—appheahen—ﬁer

009.03(D) SERVICE. 096-03D-ServiceofApplication. The party applying for modification

making-application shall must cause a copy of the application to be delivered or mailed to
the opposing party at time of filing and shall must include a certificate of service in the
application.  Fe—prosoe o the cocion torooslea ooty pmeone The ololnlil o
efendant. licabloin 4 icinal action for discioline.

009.03(E) HEARING 006-03E Hearing. An-application Applications shall will be set for
oral argument if requested by a either party or ordered by the Director Birector so-orders.
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An-evidentiary-hearing shallberequired Evidentiary hearings will be held only if there are

disputed issues of fact.

009.03(F) NOTICE OF HEARING. 006-03F Notice—of Hearing: When an evidentiary
hearing is to be held, a notice of hearing will be provided, stating the date, time, and
location of hearing; identifies the hearing officer, if known; and states that the subject of

the hearing is an application for modification and-the-issuesfor-hearing.—to-the-extent

009.03(G) SERVICE. 006.:03F2 Service- The notice of hearing shall must be served on

the licensee by a means permitted by law certified United-States—mail,—return—receipt
requested; at least ten (10} days prior to hearing. Service-on-the-Attorney-General-may
I " lar United S "

009.04 APPLICATIONS FOR REINSTATEMENT. 006.04 Petitionsfor Reinstatement: A
person Persons whose license-or-certificate-has credentials have been revoked, suspended,
limited, or subject to other discipline may request that the Director reinstate his-er-herlicense
orcertificate their credentials after proceedings held in accordance with Neb. Rev. Stat. §§
38-148 to 38-149, 38-190, or 38-197 #+-1614-02-to 711640741 when the board for his—or

her their_profession enters—a—decision—recommending recommends reinstatement or_the

person accepts a board recommendation of partial reinstatement with limitations or conditions.
Acceptance can include not appeallnq the board’ s deC|S|on to the district court ; OF (—2—)—when

009.04(A) TIMING. 006.04A Regquest—\WhenMade. The-regquest Applications for

reinstatement shall must be filed within thirty {30) days of receipt of the board's decision.

009.04(B) CONTENTS. 006-04B Reguest HowMade- Requests for reinstatement may
be made by application containing the petitioner's name, mailing address, and telephone
number; the name and decision of the board; the relief sought; and the notarized signature
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of the petitioner. Ihe—request—tewenstatement—ehau—be—made—mepem@n—wm%—ehau

ic: Requests must be accompanled bv the written
recommendation of the board, including any findings of fact or order; application submitted
to the board; record of any hearing; and all pleadings, motions, requests, preliminrary or
intermediate rulings or orders, and other Correspondence between the petltloner and

009.04(C) DIRECTOR REVIEW. 006-04C—Reviewby-the Director- The Director shall will

issue a decision on the application request forreinstatement within ene-hundredfifty

£1680) days of the date the Division receives it request isreceived-by-the-Department.
The decision ef-the-Director shall will be based upon a review of the record of the

proceedings before the board. The Director shal will not hold a-secend another hearing.
The Director may affirm the board’s recommendation efthe-beard and grant reinstatement
or may reverse or modify the recommendation, if the recommendation is-in-excess—of
exceeds statutory authority;; is made upon unlawful proceeding;; is unsupported by
competent, material, and substantial evidence in view of the entire record;; or is arbitrary
and capricious.

009.04(C)(i) AFFIRMING. 006.04C1 If the Director affirms the board’s
recommendation ofthe-beoard, the Director shall will enter an order reinstating or
partially reinstating the petitioner's credential license-ercertificate.

009.04(C)(ii) NOT AFFIRMING. 096-04C2 If the Director does not affirm the board’s

recommendation ef-the—beard, the Director shalt will enter an order denying

reinstatement or, in the case of partial reinstatement, eitherdeny-orgrant denying or
grantlng partlal relnstatement eLtheepettttener—s—heense It—petltlener—deesmeteaeeept

009.04(C)(iii) SERVICE. 906-04C3 The Director’s decision Pecisions-ef-the Directer
shall must be served on the petitioner by a means permitted by law ecertified—mail;

Pobmeressinbroauaciad,

009.04(C)(iv) APPEALS. Petitioner may appeal the Director’s decision pursuant to
the Administrative Procedure Act.
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009.05 ACTIONS UNDER NEB. REV. STAT. §§ 38-1,110 to 38-1,113 and 38-173. 006-05
Actions—under 71-16112 to 71-161.19. These following procedures shall apply in actions

arising under Neb. Rev. Stat. § 38-1,110 74-461443 when; upon-investigation-of-a-complaint

or-on-the-basis-of-independent-knowledge; the Director finds that reasonable cause exists to
question the qualification of an applicant or a credential or permit holder; alicensee;certificate

helder-orregistrant to practice or contlnue in practlce because of phvsmal or mental condltlon
including substance use disorders k

009.05(A) REPORT TO BOARD. 996-05A-Repertto-Board: The Director shall will submit

cause a report of the investigation and findings finding-and-investigation to be-submitted
te the board in the profession or occupation for its review.

009.05(B) APPOINTMENT OF PANEL. 006-05BAppointmentof Panel. After review of
the record, if the board agrees there is reasonable cause to question the qualifications of

the appllcant or credentlal or permlt holder, the board WI|| Ihe—bea#d—shau—rewew—the

(1)806-05B1Appoint a committee of three qualified physieians professionals qualified
by experience or training to evaluate the condition of the applicant or credential or
permit holder to perform an examination and to-examine-the-applicantlicensee;
certificate-holder—orregistrant-and-te report their findings and conclusions to the

board. The Division bears the costs of evaluation unless the decision is adverse
to the applicant or credential or permit holder, in which case the defendant bears
the cost. Applicants and credential or permit holders may submit the results of
evaluations conducted by physicians of their choice at their cost for the board’s
consideration, along with the results of the appointed panel. Any such reports must
be submitted within the time set by the board.

he 4 Fiod by the | A
(i1)0096-058B2 Notify the applicant; licenseecertificate-holder-orregistrant or credential

or permit holder of the finding of reasonable cause, the and-efthe appointment of
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physicians the physican panel, and the-times-and-placesto when and where to

appear for evaluation.

009.05(C) REVIEW OF RESULTS. 806-06CReviewof Results of Evaluation- The Board

shall will consider the physicians’ evaluators’ findings and conclusions ef-the-physicians
and investigative record. If the board finds, based on this information, that the applicant

or credentlal or permlt hoIder— enthe—bas&ef—thereeerd—and—theimdmgsand—eenemsrens

er—regretrant is not quallfled to practlce or te contlnue in practlce aeappheable the board
shall will prepare a proposed certification to that effect and proposed recommendations to

the Director for disposition. The board shalt will provide the applicant_or credential or
permit hoIder a copy of the proposed certlflcatlon and recommendatlons alonq with notice

hrser—her—rrghtete—heanng—beferethebeard Netree ThIS notlce shatt must be glven +n4he

manner as provided in section 008.01 605.02.

009 05( D) EFFECTIVE DATE QQ@OéD—Eﬁeetwe—Date The proposed certlflcatlon e#the

and4ts+eeemmerqdatrens494he—9rreeter and recommendatlons shatt become flnaI the
certification-and-recommendation-of the-board-fifteen {15) days after their mailing unless

the applicant or credential or permit holder; licerseecertificate-holder-orregistrantmakes
a timely written request for hearing before-the-board.

009.05(E) REQUEST FOR HEARING. 006-06EReguestforHearing: Subject to section
007.02 003:02, an—applicantlicensee,—certificate—holder—orregistrant applicants and
credential or permit holders shalt will be given an opportunity for hearing before the board
if he-orsherequests they file a written request for hearing that meets the requirements of
section 008 03 as to content and form W|th the Division hearing-in-writing-and-files-the
5 within fifteen {(15) days of

the date Laed the deC|S|on was marled Ihereqeest—ehatkmeetethereqerrementseﬁseehen
005.04-incontent-and-form-

009.05(F) HEARING. 006-05FHearing: Prehearing and hearing before the board shall
will be conducted inthe-manner as provided in sections 008.05, 008.06, and 012 to 015
Sochepe DOE Do COE O cnn DODe D ol hee e ponn ke

009.05(G) BOARD CERTIFICATION AND RECOMMENDATIONS. 006-05G—Beard
Certificationand Recommendationto-the Director- Based upon the evidence at hearing,
or the failure of the applicant or credential or permit holder to request hearing, the board
will certify to the Director that the applicant or credential or permit holder either is or is not
qualified to practice or continue in practice and recommend denial, refusal to renew,
limitation, suspension, or revocation of the credential, in the case of persons whom the
board certifies are not qualified. The certification and any recommendations must in




DRAFT NEBRASKA DEPARTMENT OF

12-09-2022 HEALTH AND HUMAN SERVICES 184 NAC 1
Title- 184
Chaptert

1994

writing and made in accordance with 016, and they must be sumitted, along with the record

of the proceedlnqs to the Dlrector for dlsposmon Iheudeea&en@f—the—beard—shau—beum

009.05(H) DIRECTOR REVIEW. 906-06H Director Review: The Director’s decision will
be based Decisions—shall-be-made—based on the record made before the board; no
evidentiary hearing shall will be held before the Director. The matter may be set for oral
argument before the Director on the Director's The-Directormay-set-the-matterfor-oral
argument-on-his-er-her own motion or a party’s motion metion-ofaparty.

009.05(H)(i) BOARD FINDING NOT QUALIFIED. 996-05H1 Upon the board’s
certification ef-the-beard that an applicantlicensee,—certificate-holder—orregistrant
persons are is not qualified to practice or continue in practice, the Director shall will se
find him—er-her them not qualified. The Director shall will thereupon deny, refuse
renewal, suspend, limit, or revoke the credential license;—certificate;-orregistration in

such manner and to such extent as the Director determines to be necessary for-the
protection-of to protect the public.

009.05(H)(ii) BOARD FINDING FIT. 866-05H2 Upon the board’s certification ef-the
board that the applicanttlicensee,—certificate-holder—or registrant-is persons are
mentally or physically fit to practice or to continue in practice, and if-the—person-is
otherwise—qualifiedfor-licensure—or—certification, the Director shall must cause the
credential lieense,—certificate;—or—registration to be issued or renewed or the
investigation closed; as—applicable, if the person is otherwise qualified for

credentialing.

009.05(1) EFFECT OF DIRECTOR'’S DECISION. The Director’'s decision continues in
effect until the action is reversed on appeal or until the cause for action no longer exists
and the credential is issued or reinstated as provided in section 009.05(L).
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009.05(J) APPEALS. 006-051 -Appealand Effectof Order. The Director’s decision may

be appealed pursuant to the Admlnlstratlve Procedure Act. Any—applicantlicensee;

009.05(K) REFUSAL TO SUBMIT TO EXAMINATION. 666-06K—Procedure-onRefusal
to-Submit-to-Examination. The board shal will notify the Director when an applicant;
licensee-certificate-holderorregistrant or credential or permit holder refuses to submit to
physical or mental examination. Further actlon in such cases is qoverned by Neb. Rev
Stat § 38-1, 112 m m
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009.05(L) ISSUANCE AND REINSTATEMENT. 006-05L—Procedureforlssuance-and

Reinstatement. A-license,—certificate,—orregistration Credentials may be issued or
reinstated,—as—applicable; when the cause for denial, refusal to renew, limitation,
suspension, or revocation vader71-161-13 no longer exists ard if the person is otherwise

qualified to practice or continue in practice. Such proceedings are subject to Neb. Rev.
Stat. § 38-1,111.
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010. SPECIAL CASES. 967 PROCEDURESIN-SPECIAL CASES
010.01 SUMMARY SUSPENSIONS OR LIMITATIONS. 90704 —Summary-Suspensions—or

Limitations: These procedures apply when the Division exercises its statutory authority to

suspend, limit, or take other action against a credential or permit to take effect immediately,
without advance notice or hearing, because of imminent danger to public health, safety, or
welfare unless other procedures are prescrlbed by statute or rules and requlatlons uneler
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010.01(A) NOTICE AND ORDER. 897084A The notice of alleged violations alleged shall

will be accompanied by an Oorder which shall:

(Y99 7B1A1Recites the basis for the immediate suspension, limitation, or other action
taken ie- including the basis for the-Department's finding that reasonable cause
exists to believe that the violations alieged have occurred and are grounds for
discipline; and for its-determination determining that such violations constitute an
immediate danger to the public requiring-summary-action; and

(iB87-01A2Sets the matter for hearing and netify notifies the person against whom
the action is taken of the date, time, and location of hearing and-issues-for-hearing.

010.01(B) HEARING DATE. 897648 The hearing shall be-set-to-be heard will be held
within thirty (3015) days of the date the Oorder is entered unless continued upon the
written request of the party against whom the action is taken or upenr joint motion of the
parties.

010.01(C) SERVICE. 86461C The Oorder and Nnotice of Ccharges shal will be served

at Ieast ten {10) days prlor to the date set for hearlng by any method permltted by law

010.01(D) EFFECT. 664648 The suspension, limitation, or other action taken shall
remains in effect until thirty {30} 15 days after the hearing is closed, unless an alternative
period is prescribed by statute. If no decision has-been is reached within that time, the
temporary suspension, limitation, or other action shall terminates unless or until such time
as a final decision is entered thatimpeses imposing a like sanction.

010.02 SHOW CAUSE PROCEEDINGS. 00702 —Show—Cause—Proceedings: These
procedures apply when a statute calls for the initiation of a case by requiring a person to show
cause why discipline should not be taken, unless other procedures are prescribed by statute

or rules and requlatlons Whenﬁastatu%eeausiepwhane#eﬁa%ase—b%reqwﬁngua—pepse{m

010.02(A) ENTRY OF ORDER. 89702A An Orderto-Show-GCause order to show cause

shall will be entered which shal:
(1907 02A1Netify Notifies the person affected of the charges or claims that form the
basis to believe that a violation efstatute-orregulation has occurred, including the
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factual basis for the belief and reference to the statutes or rules and _regulations
alleged to be violated. Such notice may be included in the Order order or in a
Statement-of-Charges statement of charges attached to the order Order and
incorporated by reference-; and

(iB67-02A2Set Sets the matter for hearing and retify notifies the person of the date,
time, and location of hearing and other matters as provided in section 008.05
Soele

010 02(B) SERVICE 997—028 The QFeIer order and charges shaH WI|| be served by

¢ upon the
person affected by a means permltted by law at Ieast 30 days before the date of hearing.

010.02(C) HEARING. 897.082C The hearing shall will be held not less than 60 days nor
more than 90 days after the date that the Orderto-Shoew-Cause order to show cause is
entered, unless continued for good cause. The burden is on the person charged to show
cause why the Division should not proceed with a hearing on the alleged violations.

010.03. REINSTATEMENT. 00703 Reinstatement Generally: The procedures of section
008 005 apply to denials of petitions for reinstatement of a-licensecertificate-orotherform-of
approval credential or permit except as provided in section 009.04 006-04-er007.04 or when
a statute or rules and requlations etherregulation provides otherwise fora differentprocedure

011. HEARING OFFICERS. 008 HEARING OFEEICERS The appointment of hearing officers
upon receipt of timely requests for hearing, or filing of petitions or other pleadings initiating
contested cases, is govered by 53 NAC 4-005.
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012.099 PLEADINGS AND OTHER FILINGS. These requirements apply to pleadings and other
filings except where otherwise prescribed by statute or rules and requlations.

012.01 FORM. Except as provided in section 008, pleadings and filings other than letters
must contain:

(A) Captions that include the venue, names and capacities of the parties, and pleading
name;

(B) Descriptions of all material facts pertinent to the pleading, requests for whatever
action or relief is sought, references to applicable law, and any further statements
necessary to explain the pleading or as required by law;

(C) Signatures of the party or the party’s attorney, if represented:;

(D) Names, addresses, and telephone numbers of the party or the party’s attorney, typed

(E)

or hand-printed beneath the signature, as well as attorneys’ bar numbers; and
Certificates of service, signed by the party, the party’s attorney, or other person who
serves the pleading, in the case of pleadings other than petitions. Certificates must
identify the pleading, names and address of all persons on whom the filing was
served, method of service, and date service was made.
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012.02 SIZE AND PAPER. Pleadings and other filings must be on white, letter-sized (8 Y2 X
11) paper, single-sided, and legible. If handwritten, pleadings must be in ink. Attachments
must meet these requirements unless otherwise approved by the hearing officer.

012.03 FILING. Pleadings and other materials must be filed in the Division by personal delivery,
email, or mail during reqular office hours. Pleadings received after regular officer hours will be
stamped as received on the following work day. Parties may request receipts for any filing they
make. Requests must be accompanied by an extra copy of the document for stamping and return.
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012.04 ANSWERS. 899.03-Answers. Answers are permitted but not required inproceedings

before-the-Department. Except as provided in section 008.04 065-05, a-party parties wishing
to answer must do so within ter (10} 20 days of service of a petition or other initial pleading.

If no answer is filed, the allegations ef-a-petition-or-otherinitial-pleading shall will be deemed

denied.
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012.05 SPECIAL APPEARANCES. 009.05 Specialand-GeneralAppearances- Defendants
may challenge the Division’s jurisdiction over their person by filing a special appearance within

10 davs of service of the petltlon Lf—a—defendmg—paFts,LehaHenges—the—je%dmtten—ef—the

dDefects in service must be specmed in the spe0|al appearance A—s—peerat—appea#anee—must

be-filed-withinten{10)-days-of service-of thepetition- If any other issue is raised, including
the Division’s jurisdiction ef-theDepartment over the subject matter, the appearance is

general, and special appearance is waived. See-Statev\Westover—107 Neb-593 (1922},

012.06 REPLIES. 009-:06-Reply- Areplyto-an-answer Replies to answers may be filed within
5 20 days after of the date of personal serwce or the date of the aqency malllnq #qu—date—ef
the answer

012.07 AMENDMENTS. 009-07Amendments: Amendments and supplemental pleadings
may be made as provided in 53 NAC 4-006.04.

012.08 MOTIONS. 009.08 Metions: Motions shall must conform to the statutory
requirements ef-statutes applicable in civil actions in the Nebraska district courts efthis-state;
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012.09 CHANGES IN TIME. 099.09 Changes—in—Fimefor Pleadings: The Directoror

Hhearing Oofficer may; fer-good-cause-shown; extend time for pleading for good cause.
Requests for extension of time must be made by motion; and-mustbe filed on or before the
date the pleading is required to be filed. Fhe Directoror Hearing Oofficers may also order a
shorter time for pleading that than is provided in these rules on his-er-her their own motion or
parties’ motion ef-a-party to assure that the pleading process is complete before hearing.

012.10 SERVICE. 90910 Serviceof Pleadings. All pPleadings and other filings must be
served on all parties to the proceeding. Except as otherwise provided, service may be made
by a means permitted by law hand-delivery-orby-regularUnited-States-mail-sufficient postage

prepaid- Whenever aparty-has parties have the right or are is required to do something seme
actortake-some-proceedings within a prescribed period after the service ef-a-notice-orother

soporusen-hisnerhor andthonetieceroonoriceopnd uoon Bliop e for ool Hhees © days

shall will be added to the prescribed period if service is by mail. Service upon the attorney of

record shal will be deemed to be service on the party represented-by-that-attorney.

012.11 WITHDRAWAL OF PLEADINGS. 9809- 11— Withdrawal-of Pleadings: Once filed, re
pleading-or-otherfiling-may pleadings and other filings may not be withdrawn from the record
without the hearing officer’s permission efthe Director for good cause shown.

012.12 WITHDRAWAL AS COUNSEL. 9809.12 Withdrawal-asCounsel: To withdraw as
counsel for a party, attorneys shall must file a Netice-of\Withdrawal notice of withdrawal and
serve the same upon opposing counsel and the party affected. Notices shall must be filed not
later than three {3) work days prior to hearing unless absent good cause is-shown-for-delay.

013.046 PREHEARING PROCEDURES.

013.01 CONSOLIDATION. 0490.01 Consclidation: Whenever two or more contested cases
actions are pending befere-the-Department between the same or related parties or involving
substantially the same facts or issues of law, the actions may be consolidated upon a motion
to show cause why the cases should not be consolidated made by a partv or the hearing
offlcer ;

metren—en%er—aeerder—te—sheweause%e—beth—parhe& If good cause is not shown the actlons
shall will be consolidated.

013.02 DISCOVERY. 0140-02—Discovery- Discovery may be made in contested cases
proceedings-before-the-Department in the same manner as diseevery in civil actions in the
Nebraska district courts efthis-state. Discovery shal will be governed by the Nebraska Rules
of Discovery adopted-by-the-Nebraska-Supreme-Court, except that responses, answers, or
objections to discovery must be filed within fifteen {15} days of the date of service of the
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request unless the time for discovery has been extended or shortened by the hearing officer
upon motion of a party for good cause or upon the hearing officer's own motion. A-party
Parties need not file copies a—copy of the discovery requests unless—and-until objection is
made or a motion to compel discovery is filed, but they he-or-she shall must file a Netice—of
Service notice of service that includes the caption of the case and meets the requirements for

a certificate of service as-setforth in section 012.01(E) 609-04A5. Asample-Neoticeis-attached

013.03 ACCESS TO EXAMINATIONS. 040-04-Access-to-Examination: All pPersons whose

applications for credentials or permits licensure;—certification-orregistration-or-otherform-of
approval are denied because they failed due-to-failure-of a required examination may review

the examlnatlon questlons and any of their own answers marked wrong or qwen part|al credlt

subject to the foIIowmg conditions:
(A)040-04A Review may take place only after results of the such examination have been

issued by-the-Department:;
(B)910-04B Applicants must prowde photoqraphlc identification to Division

(C)010:64C Review must take place in the Division’s offices ef-the-Department during
regular business hours-;
(D)216-:84D Review may take place only in the presence of Division representatives a
:  the T . . .

Beoard Representatives of the governing board may also be present:;

(E)040-04E Neither the examination nor the answer sheet may be taken from the review
site designated for review.;

(F)816-04F Neither examination questions nor answers may be copied. Notes may be
made but shall are be limited to the question number and any objections, challenges,
or concerns about the question or answer gquestions concerning examination

questions-and-answers. Notes shall will be reviewed and may be copied or may-be

confiscated by-the Department if-inthe-opinion-of such-representative; the-notes they
are likely to compromise the examination’s integrity efthe-examination:;

(G)919-04G Division and board representatives may not be asked or answer questions

about the examlnatlon or examlnatlon answers Ne—questlens—may—be—asked—ef—er

Questlens—ebjeenens—epehanenges Ob|ect|ons,

challenges, and concerns may be submltted in writing for consideration-; and

(H)8140-:04H Examinees Fhe—examinee may have his—or-her-atiorney helr attorneys
present during review or provide written authorization for their_attorney or other
designee to review the examination and their answers in their absence authorize-in
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by e d Re be is subject

to the same condrtrons and terms as thesei-er review by the examinee.

013.04 DISCOVERY OF EXAMINATION DURING APPEALS. 04005 Discovery——of
ExaminationDuring-Appeals: Unsuccessful examinees appealing the denial of credentials or
permits because they failed the required examination may review the examination and their
answers as provided in this chapter, as well as the model answers for questions marked wrong

or given partlal credlt on thelr answer sheets m—the—preeess—ef—appeat—ef—theedenrat—ef—a

copies of examlnatron materrals shaH will be prowded except upon order of the D|rector of
Health or a court of competent jurisdiction. If the number of wrong answers is so great that
release of copies of such records will jeopardize the examination’s security ef-the-examination,
or if access to andfor copies of the questions is are sought, the Director; en-metien; may order
disclosure of suchrecords-as-arerelevant the relevant records under such conditions as are

warranted in the circumstances. Gendmenseereeerdsﬁfebmd-bythagweeteete%e&rbjeet_te

013.05 HEARINGS ON MOTIONS. 940-07Motions—andother Matters: Hearing: Al

mMotions, special appearances, demurrers; and other similar pleadings shall must be in
writing and conform to the requirements for pleadings in this chapter set-forth-in-section-009
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of theseregulations. Such-pleadings They shall must be set for hearing before the Director;
deslgnated—Hhearlng @ofﬁcer if a party requests hearlnq or the hearlnq offlcer SO orders or

deagnee—seerdersr Hearlngs shaH WI|| be held W|th|n a reasonable tlme gMﬂgeueregard—te
given the nature of the motion or ether pleading, the case status ef-the-case, and the

scheduled date for formal hearing.

013.05(A) ASSERTION OF PRIVILEGES. 840.07A—Privileges:—Moeotion—orNotice
Required: When Parties who intend a-party-intends to assert a constitutional or statutory
privileges on their his—er-her own behalf or on behalf of others to refuse to testify, to
disclose any matter, te produce any object or writing, or te prevent another from being a
witness or making other disclosure; the-party must raise the issue by motion, notice,
objection, or pleading as necessary to preserve the privilege as provided by law. Briefs
shall must accompany the motion, objection, or pleading. See-alse-sections040-41;

013.05(B) PROCESS. 840-07B—Process-

013.05(B)(i) OBTAINING HEARING DATE 940-07B1 Obtaining-aHearingDate: Fhe

party Parties intending to file a-metion motions or ether similar pleadings for which a
hearlng is sought may contact the eﬁ-te&ef—the—D#eeter D|V|S|on to request hearlng

013.05(B)(ii) NOTICE OF HEARING. 810.07/B2 Netice-of Hearing-: The notice of
hearing shall must include the date, time, and location of hearing, and the subject
matter of the hearing, if not included in the pleading; where-rotincludedinthepleading
te-beheordchallidentinrthe cublect maticr ot the-hearing. At least three (3) days'
advance notice shall must be provided to the other party unless the parties agree to a
lesser time.

013.05(B)(iii) CONDUCT OF HEARINGS. 840-07B3 Hearings-on-Metions. Hearings
on-motions—or-othersimilarpleadings may be held in person or by teleconference.

They may be made on the record if so directed by the Hhearing Oofficer or if requested
by a party. A-party Parties who wishes a-cepy copies of the transcription of the record
of the hearing shall must obtain the same from the a court reporter at his-er-her their
own cost.

013.06 SUBPOENAS. 810-08—Subpeoenas-

013.06(A) APPLICATIONS. 940-08A—ApplicationReguirements: Subpoenas for the
attendance of a witness or production of documents or things will be issued by the
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subpoena shall must:

(1)8146-08A1Contain the case’s caption efthe-case;

(ii)010-08A2ldentify the aAName of the person to be served;

(iii)010-08A3State the address(es) at which the person to be served may be found;

(iv)816-08A4Specify the method of service, if service by the Division Bepartment is
desired;

(v)8010.-08A5State the reason for subpoena {-e—for-depeositionfor-hearing);
(V|)94Q—98A68pe0|fy the date t|me and Iocatlon atwhich for the witness is to appear

teeum)—dDemgnate the books papers documents or thlngs to be produced,
when the subpoena involves the production of documents or things (subpoena

duces tecum);

bBe accompanied
by a draft made payabIe to the witness in an amount equaI to the statutory fee for
one day's attendance plus mileage, computed at the rate allowed by law for travel
by the most direct route from the witness's place of residence to the designated
place for hearing or deposition and back, for attachment to the subpoena, except

when the subpoena is issued at the reqest of a state agency or the witness is a

Division employee;

(1) When subpoenas are issued at the request of state agencies, withesses are
not entitled to demand witness and mileage fees, but rather are required to
obey the subpoena if, at the time of service, they are furnished a statement
advising them of the rate of travel fees allowable and the fee for each day’s
attendance and that they will be paid at such fees following attendance; and

(2) Division employees will appear without payment of witness or mileage fees,
subject to quashing of the subpoeana, except that they must be compensated
by the party who requests the subpoena for actual and necessary expenses
when required to travel outside their county of residence; and

(ix)810-08A9 When-service-by-the-Departmentisrequested; bBe accompanied by a
draft made payable to the Department of Health and Human Services; State—of

Nebraska; in an amount sufficient to pay the costs of service for the method of

service designated, if service by the Division is requested.

013.06(B) SERVICE. 810-08B-Service-of Subpoena- Aparty Parties requesting issuance

of a subpoena may make his-er-her their own arrangements for its service, or request that

the Division make arrangements for service arrangementsfor-service-be-made-by-the

Dosarmont,

013.06(B)(i) 646-068B4 MAIL OR OTHER SERVICE. A-subpeena-orsubpoena-duces
teeum Subpoena may be served by a means permltted by law eertmed—matt—by—the
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013.06(B)(ii) 840-08B2 WITNESSES. A-witress Witnesses may waive service and

arrange to pick up a subpoena as agreed to with the party at-the-Bepartment-orsuch
her | . I i .

013.06(C) PROOF OF SERVICE. 8146-08C—Proof-of Service- Service by other than

certified mail must be shown by a proof of service meeting the requirements of section
009.01(E)(iii) section006-:04E3. When service is made by certified mail, the return must

be flled withan otlce of filing Ne%ree—ef—FMng—a—sample—ef—wMeh—is—afetaehed—ae—Attaehmem

013.06(D) COMPLIANCE. 919-08F GCompliance-with-Subpeena: Unless the subpoena
is quashed, all persons directed-to-appear shall must appear at the time, date, and location
specmed in the subpoena and produce any documents or |tems as commanded when

013.06(E) MOTIONS TO QUASH. 910.08G Metionto-Quash- A mMotions to quash a

subpeena may be made in the same manner as in any civil action in Nebraska district
courts-of this-state. Such motion is not available in asserting a fifth amendment privilege

against self-incrimination. See—e.gState-exrel-Beeckv—Lush, 168 Neb.-367{(1959);

013.07 CONTINUANCES. 049-09 GContinuances. Continuances may be granted as provided

in 53 NAC 4-006.03. Ev@enﬂaa%ea#mge—shﬁktakeelaeeaﬁhe—hmeand—p#aeeee#by—neﬂee
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013.08 BRIEFS. 84010 Briefs: Any-party Parties may submit a-brief briefs in support of a
motions or etherform-of applications for relief. The DirecterorHhearing Oofficer may require
that briefs be filed; either simultaneously or according to a prescribed schedule.

013.09 CASE PROGRESSION. 849-11 Case Progression. The DirectororHhearing Oofficer
may; by-erder; prescribe a schedules for the progression of the cases, including butnetlimited
te; the deadlines for filing eertain motions, fer amending pleadings, fer completing discovery,
for-conference-or conferences before hearing and fer final prehearing conferences, and may
also include any other matters appropriate in the circumstances.

013.10 PREHEARING CONFERENCES. 949012 PrehearingConferences: Prehearing
conference procedures are governed by 53 NAC 5-006.
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013.11 DISMISSAL. 04044 Dismissal A proceeding may be dismissed by order of the
hearing officer, upon motion of the other party or the hearing officer's own motion, when the
party with the burden of proof fails to appear at hearing; by order of the hearing officer, upon
motion by the plaintiff, appellant, or petitioner or upon joint stipulation of the parties for
withdrawal of the action, when made prior to final submission of the case; by order of the
hearing officer after hearing on the merits under Neb. Rev. Stat. § 38-196; by order of the
hearing officer, upon motion of a party or joint stipulation of the parties, when probation or the
terms and conditions of an order based on a settlement agreement or plan of correction have
been satisfied; by the plaintiff before judgment; or as otherwise provided by law.
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013.11(A) ADDITIONAL REQUIREMENTS. 940144B——Additional Reguirements—for
Certain-Cases: When dismissal of an action requires notices to a board and the board’s
opportunity for input and consultation, statements affirming that the requirements of Neb.
Rev. Stat. § 38-190 must be included in the motion or notice of dismissal.

013.11(B) PREJUDICE. 940-44C Prejudice-to-Future-Actions: Actions shall will be
dismissed without prejudice to future actions except when the Division’s jurisdiction efthe
Department depends upon a party requesting a hearing within a specified time to prevent
an initial decision from becoming final or as otherwise provided by law. In such cases,
dismissal shall will be entered with prejudice.

013.11(C) MOTIONS. 849-14Bb—Metiens. Motions shall must meet the requirements of
section 012 009 for pleadings gererally and section 012.08 009.08 for motions; and shall
must include at least a brief statement of the grounds for the motion.

013.11(D) HEARINGS. 040-14EHearings: Hearings shall must be held on motions for

dismissal only upon the request of a party eitherorbeth-parties; or when ordered by the
hearing officer Birector. No hearing will be held when a party is entitled to dismissal by

right.
013.12 RULES OF EVIDENCE. 9140145 Reguest for Rules—of Evidence- The Division

Department will not be bound to follow the Rules of Evidence applicable in district courts of
this state unless a party so requests Such requests are subject to the reqmrements of 53
NAC 4-007.02B. ; A
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013.13 FILING AND SERVING EXHIBITS. 0646-16RequestforFiling-and-Serving-Exhibits
PriortoHearing: Upon demand by opposing parties or by order of the hearing officer
Department, any—party parties proposing to introduce exhibits into evidence in any a
proceeding before-the-Departmentshall must furnish serve copies of the exhibits upon te the
opposmg party and the D|V|S|on Depaﬁment—'Fh&eepmsmast—be%ewed—apen%h&paﬁyand

: not less
than three 3) worklng days in advance of hearlng If a party falls to furnlsh an exhibit upon
demand, it will be excluded from the hearing unless good cause is shown for the failure to
furnish the same. This section shall does not apply to exhibits to be offered for impeachment
purposes only.

013.14 SEQUESTRATION OF WITNESSES. 84047 Reguests for Sequestration—of
Witnesses. Upon the written request of a party made not less than 3 working days in advance
of hearing or the hearing officer's own motion, the hearing officer Ypon-the-writtenrequestof
a-party-or-on-his-own-metion-the-Hearing-Officer shall will order witnesses excluded from the

hearing room, except that the Hearing-Officer hearing officer may not exclude: a party who is
a natural person; an officer or employee of a party that is not a natural person who is

specifically designated as that party’s representative; or an expert or other person whose
presence is shown by a party to be essential to presentation of the party’s case.

013.15 HEARINGS BY TELEPHONE OR ELECTRONIC MEANS. 94048 Hearingsby

Feleconference—Ete: The evidentiary hearing on the merits ef-a—contested-case may be
conducted entirely or partlaIIy by telephone telewaepr or other electronlc means upon_ the
request of a party by

‘ II, I . i hile it is taki lace. A for hearing. |
teleconference Requests shall must be made by motion in writing at least ter {10} days prior
to hearing and will be approved if each participant in the hearing has an opportunity to

participate in, hear, and if technically feasible, see the entire proceeding while it is taking
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014.944 EVIDENCE. The admissibility of evidence in contested cases is governed by 53 NAC
4-007.02.
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015.042 HEARINGS.

015.01 PUBLIC ATTENDANCE. 942.01 Public-Attendance: Hearings on contested cases
are open to the public, except that evidence subject to a protective order may be received in
camera or under such conditions as may be appropriate to preserve confidentiality. Records
will be made of any portion of a hearing held in camera. The hearing officer may order the
record sealed to be made available only for purposes of review by the hearing officer or other
person authorized to recommend or render a decision in the case or a court of competent
jurisdiction in an appeal.
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015.02 BROADCASTING HEARINGS. 94202 Broadeasting—Hearings: Broadcasting,
televising, recording, or taking photographs in the hearing room and areas immediately
adjacent to the hearing room during sessions of hearing or recesses between sessions is
prohibited, except that a Hhearing Oofficers may authorize:

(A)042.02A the uUse of electronic or photographic means for the presentation of
evidence, fer—the perpetuation of a record, or for other purposes of official
administration; and

(B)o42.02B the pPhotographic or electronic recording and reproduction of appropriate
proceedings under the following conditions:

()8042.02B1 iThe means of recording will not distract participants or impair the
proceeding’s dignity ofthe-proceedings;

(i)842.02B2 tThe parties have consented, and the consent to being depicted or
recorded has been obtained from each witness appearing in the recording and
reproduction;

(iii)942:02B3 {The reproduction will not be exhibited until after the proceeding has
been concluded and all direct appeals have been exhausted; and

(iv)942:02B4 {The reproduction will be exhibited only for instructional purposes in
educational institutions.

015.03 HEARING DECORUM. 842-03Hearing-Decorum

015.03(A) ATTENDANCE. 9142.03A—Atiendance: All pParties and their attorneys, if
represented, shalt must be present in the hearing room and ready to proceed at the time
heur set for hearing.

015.03(B) EXAMINING WITNESSES. 842.03B Examination-of withesses. Except when
iHs necessary to approach a witness or exhibit, persons must conduct the examination of
witnesses shall-be-conducted while seated at the counsel table or from the lectern, if the
hearing room is equipped with a lectern. Only one person for each party shalt may
examine a witness or make objections during the a witness’s testimony efa-withess. No

party or his—er-her counsel shall may approach a withess without the hearing officer’s

permission efthe-Hearing-Officer.

015.03(C) DISCUSSIONS. 8142.03C Diseussions- No party; or his-or-her attorney, when
represented, shall may participate in discussions with the opposing party or his—erher
attorney during session without the hearing officer's permission efthe-Hearing-Officer.
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015.03(D) HEARING DECORUM. Nothing in this chapter may be construed to limit the
power of the hearing officer to maintain decorum by ordering unruly spectators to leave
the hearing room or reasonably limiting the number of spectators.

015.04 ORDER OF PROOF. 8142.04 Orderof Proof. Evidence will be received in the
foIIowmg order unIess a dn‘ferent order is requwed bv law or ordered bv the hearlnq officer the

(4A)tThe main case of the pIalntlff petltloner or appellant ptamtlﬁﬁpetltlene#appeuant
(2B)}tThe case of the defendant, respondent, or appellee defendant/respondent/appellee;
(3C)tThe rebuttal by the plaintiff, petitioner, or appellant plaintifi/petitioner/appeliant; and
(4D)sSurrebuttal of defendant, respondent, or appellee defendant/respondent/appeliee.

015.05 BASIC STAGES. 942.05 Basic-Stages-of Hearing: The-basicstages-of-hearing-are:

015.05(A) OPENING. 942.05A Opening-ofthe Proceedings. The Hearing Oofficers will
open the proceedings by announcing the case to be heard-entering-the-notice-of-hearing
inte-therecerd, introducing him/herself themselves and asking fer the parties or their
counsel to make their appearances {ies—announce—their—presence—and—identify
themselves).

015.05(B) PRELIMINARY MATTERS. 942.05BPreliminary-Matters: The Hhearing
QOofficer hears any motions, stipulations, or other matters preliminary to proceeding with
the hearing.

015.05(C) OPENING STATEMENTS. 042.05C Opening-Statements: Parties may make
opening statements of no more than 20 minutes in length, unless otherwise permitted by
the hearlnq officer, related to the eV|dence presented and explanation of that eV|dence

Opening statements take place in the same order as the order of proof. Partles may
reserve the opening statement to precede the presentation of that party’s case.

015.05(D) PRESENTATION OF EVIDENCE. 842.06DPresentation-ofthe Evidence: The
evidence is presented in the order described in 015.04 642.04. In each stage deseribed
01204, witnesses customarily pass through the following steps:
()942-05D1Direct examination conducted by the party calling whe-calls the witness:;
(ii)Q4Q—.OéDZCross-examination by the opposing party-;
(iii)812-06B3Re-direct examination by the party who called the witness:; and
(iv)042-056B4Re-cross examination by the opposing party.

015.05(E) CLOSING ARGUMENTS. 942.05EClosing-Arguments: After the evidence is
presented, parties may make closing arguments of no more than 20 minutes in length,
unless otherwise permitted by the hearing officer, related to the evidence presented and

explanation of that evidence. Afterthe-evidence-ispresented,eachparty-may-have
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opportunity-to-make-closing-arguments: Closing arguments will shalt be made in the same

order as the order of proof.

015.05(F) OTHER MATTERS. 842.056F OtherMatters. After the close of the evidence
and any argument, the Bhearing Oofficer may take up such matters as may be necessary

before closing the hearing{e-g--briefing).

015.05(G) CLOSING. 842.05G Closing-the Hearing: The Hhearing Oofficer announces
the closing of the hearing.

015.06 HEARING BY WRITTEN SUBMISSIONS AND STIPULATIONS. 84207 Stipulations

or-Hearing by Written-Submission. Parties may enter into agreements to offer their cases by
written submission or may stipulate to the facts and proceed to hearing on the issue of

disposition only. Ary-sSuch agreements must be made in writing and entered into the record
or be made verbally on the record at time of hearing. Parties—shall-be—bound-bytheir
agreements:

015.07 OATH OR AFFIRMATION. 842.08 Oath-or-Affirmation: All pParties shall will be sworn
in prior to testifying by either oath or affirmation.

015.08 PARTIES APPEARING WITHOUT COUNSEL. 942.09Direct Testimony By Parties

Appearing—Without Ceounsel. Parties appearing without counsel may present their ewn
testimony by narration; and shal will be sworn in prior to beginning testimony.

015.09 RECESSES. 64210 Recesses. The Hhearing Oofficer may recess the hearing for
breaks, meals, and from day to day until the hearing is completed. If a hearing exceeds the
day or days scheduled, the matter may be recessed to the next available date for proceeding
with hearing.

015.10 BRIEFS. 84211 Briefs. Parties may submit pre-hearing or post-hearing briefs, and
they may be required by the hearlnq offlcer to submit brlefs S|multaneouslv or accordlnq to a
prescrlbed schedule :
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015.11 LATE SUBMISSIONS. 94212 lLate-Submissiens: Submission of exhibits after the

close of hearing may be made only with the permission of the DirectororHearing-Officer

hearing officer upon motion by the party at the hearing. Fhe-parties-shal-have-oppertunity-to
be-heard-on-the-meotion: If the motion is granted, the opposing party shalt will be given

opportunity to offer rebuttal.

015.12 REOPENING. 84213 Reepeninga-Case: Once a hearing is closed, it will be
reopened only upon a showing of good cause and before judgment. Application shalt may be
made by motion and shall will be heard unless the parties stipulate and jointly move to reopen
the case.

016.943 DECISIONS AND ORDERS. The rendering of decisions and issuance of orders are
subject to 53 NAC 4-008.
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017.044 RECONSIDERATION. A party dissatisfied with the Division’s decision may request
reconsideration by filing a motion that meets the requirements of 012 within 5 days of the date
the final decision was served. The Division’s authority to reconsider its decisions exists only until
an appeal is filed or the statutory period for filing an appeal expires. A motion for reconsideration
does not extend the statutory time to appeal.

017.01 HEARING. 614-04Hearing: The-hearing-on—a—moetion Hearings on motions for
rehearing reconsideration shall will be held no later than ter {10} days from the date the final
decision was served. When possible, the parties: shall will receive three days' advance notice

of the time set for hearing. Hearings-shall-be-conducted-in-the-same-manner-as—any-other
motion:

017.02 BRIEFS. 614.05 Briefs. The pParties may file briefs at time of hearing or may be
ordered by the hearlnq offlcer to flle briefs at hearlnq or W|th|n 3 davs after hearlnq Ln—addmen—

017.03 DECISIONS. 944-06Decision. Decisions on motions A-decision-on—a-metion for

rehearing reconsideration_shall-will be made by order within 27 days of the date the final
decision was served. A decision may be made orally by the hearing officer Birector at time of

hearing, but will shalt be reduced to writing within such period. Becisiors-may-be-served-by
codboc el e el pomes oo oo ool e en s

017.04 BASIS FOR RECONSIDERATION O44—O¥—Bass—fer—Reeens+deFaHen- Ihe
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conditions-are-met-Motions for reconsideration made in the proper form and filed within the
proper time may be granted if:

(A)814-67A tThe motion and record show a serious irregularity in the conduct of the
proceeding;

(B)o44-078 tThere is newly-discovered evidence which was not available to the moving
party at the time of the hearing and which may be sufficient to reverse the Division’s
Department's action;

(C)814-07C The decision is contrary to the manifest weight of the evidence;

(D)2144-07B The motion and record show an error of law; or

(E)814.67E There was good cause for the moving party's failure to appear or teo file
papers, which resulted in default by that party.

017.05 PROCEDURE 044—98—I2Feeedu¥& When—a—metlen—feweheaﬂng—isrgraﬂ):ed—epupen
irg- Depending up the

baS|s upon WhICh |t is qranted reconS|derat|on may conS|st of an entirely new hearing;
reopening the record of hearing for the limited purpose of receiving newly discovered
evidence; or entry of new findings and conclusions of law. Upon the granting of a motion for
reconsideration the original decision will be vacated. When new hearing proceedings are
required, the order will set the date, time and location of hearing, and prehearing and hearing
procedures will be the same as those for the original proceeding.
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184 NAC 2 -~ ATTACHMENT A MAR

: 1995

BEFORE THE DEPARTMENT OF HEALTH
STATE OF NEBRASKA

IN THE MATTER OF DECLARATORY )
ORDER REQUEST OF
Petitioner.

i ; and under the
authority of Neb. Rev. Stat. §84-307.09 d 184 NAC 2, Rules of
of Health for Declaratory
Health issue a declaratory
e petitioner states the

order. In support of this reguest,
following:
1. That the Department of (Check as applicable):

, entitled

( ) administgrs the provisions of Neb. Rev, Stat.
§ + which States:

: (case) issued an order“dated in

()
ning the following:

That persons known to petitioner to have a specific personal
interegt in the applicability of the above statute/regulation/order and
who are or would be adversely affected by the uncertainty sought to
he x¥esolved by this request based upon the following facts inglude the

following:




. That consents to determining the issues in this petitdon by a
declaratory order proceeding are attacheds:

order is sought is:

4. That the question for which a declarato

5. That a declaratory ordexr of this question is requested based

on the following factual situatio

6. That petitipher asks the Department to make a ordex finding

that:

The reasons that the Department should rule ae requestediare:

2 e |




OPTIONAL Check if requested):

Petitioner requests opportunity to make an oral presentation on
tition.

8.
the

DARED this _______ day of

Signature“of Petitioner

STATE OF NEBRASKA
SS.

COUNTY OF

BEFORE ME personally ‘appeared  who, being
first duly sworn, deposed and said that g£/he is the petitioner or
authorized representative of petitionepr/and that the facts submitted in
this petition are true and complete.

(SEAL)

Notary Public

My commission expires

TYPE OR PRINT:

Full name //// \\\
Street //// Apt/Suite \\\\

City - State/Zip

Telephope: ( )

REFER TO AND ATTACH ALL DOCUMENTS WHICH SUPPORT THE PETITION ™\

\

\
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\n
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TITLE 184 GENERAL ADMINISTRATION

CHAPTER 3 (Repealed)
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Title 164
Chapter 3

184 NAC 3 -~ ATTACHMENT A

BEFORE THE DEPARTMENT OF
STATE OF NEBRASKA

IN THE MATTER THE PETITIORN
OoF
Petitioner, to PROM
REGULATIONS

SAMPLE
) PETITION

COMES NOW the petit

under the authority of

or Repeal of Regulations,
pages as needed):

Petitions for Promu
and states as foll

2. Petitioner submits that the regulations are need
ause of the situation existing as follows:




Title 184
hapter 3

The adoption of regulations will address or resglive the
on described in paragraph 2 becausea:i

situa

4. The
the Department

atutes which provide the basis or/authority for
o adopt regulations on this subject are:

§. Petitioner proposes that the rggulations be worded as
followe or contain the llowing substZntive provisions:

6. (OPTIONAL - Check if a

( ) Petitioner requests
presentation on the petition/

pportunity to make an oral

DATED this ; 19

Signature 46f Petitioner

TYPE OR PRINT:

(Full name) /// \\\\

(Btreet) /// \\\\

(City, Sxate, Eip)

Telephgne: ( )

REEER TO AND ATTACH ALL DOCUNENTS WHICH SUPPORT THE PETITION



itle 184
apter 3

184 NAC 3 - ATTACHMENT B

BEFORE THE DEPARTME HEALTH
STATE OF NE SKA
IN THE MATTER OF "THE PETITION )
OF P | SAMPLE
Petitioner, to AMEND ) PETITION
REGULATIONS )

under the authority of Neb.
Rules of Practice a Procedurenof the Department of Health for

Petitions for Prom

1. Petityoner requests that the
NAC _ , entitled

and in

2. Petitioner submits that the amendments are needed
ause of the situation(s) existing as follows:



Title 184
Chapter 3

3. Amendment will address or resolve the situation

described in paragraph 2 because:

4. The statutes which provide the basis
the Department to amend these requlations aret

r authority for

S. Petitioner propos that the/amendments to the
regulations be worded as follows or Lontain the following
substantive provisions:

6. (OPTIONAL - Check if/ applic

Signature

of PetitAoner

TYPE OR PRINT:

( Ffuil l'laﬂe/ \

( Streety \
(City;, State, 2ip) \\\\
Teléphone: ( )

REFER TO AND ATTACH ALL DOCUMENTS WHICH SUPPORT THE PETITION




Title 184
Chapter 3

184 NAC 3 - ATTACHMENT,C

BEFORE THE DEPARTMENT/OF HEALTH

IN THE MATTER OF
(0) 4
Petitioner, to REPEAL
REGULATIONS

SAMPLE
PETITION

Nt S N St

COMES NOW the pe
under the authority
Rules of Practice d Procedure of t
Petitions for Promllgation, Amendment
and states as foflows (Attach additional

t. §84-908 and 184 NAC 3,
Department of Health for
Repeal of Regulations,
ges as needed):t

1. Petifioner reguests that the Departmént repeal the
following setCtions of existing regulations, NAC ’
entitled

S

2. Petitioner submits that repeal is needed because of the
sighation(s) existing as follows:



Title 184
Chapter 3

3. The repeal of the regulation provisions listed will
addxess or resolve the situation(s) described in paypagraph 2
becauge:

4. The statutory basis or authority  /for the Department to
repeal the regulakicns is:

$. (OPTIONAL - Check i

( ) Petitioner requests Opportunity to make an oral
presentation on the petitiorn.

DATED this

Signature/of Petitioner

TYPE OR PRINT:

{Full name;// \\\

(Streat;// \\\

State, Zip)

Telegphones ( )

ER TO AND ATTACH ALL DOCUMENTS WHICH SUPPORT THE PETITION



TITLE 184 GENERAL ADMINISTRATION

CHAPTER 4 (Repealed)
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184 NAC 4 - ATTACHMENT 1
SAMPLE

BEFORE THE DEPARTMENT OF HEALTH
STATE OF NEBRASKA

In the Matter o
numbers or name)
by (Name of petiti

—__(statute
) PETITION FOR NEGOTIATED

COMES NOW the petitibner,
Negotiated Rulemaking Act,
Department of Health Rules Practice and Proc
Negotiated Rulemaking, 184 NAE 5, and requests
establish a committee to negotiate and propos
petition.

ure for Petitions for
hat the Department
rules as set forth in this

In support of this request, the petifioner states as follows:

1. That the Department of Health)@dministers the provisions of Neb.
Rev. Stat. § (sections for wh egotiated rulemaking is sought),
and is responsible for development s and regulations to implement
these sections.

2. That petitioner seeks a negotiated rulemaking process to
( ) develop dlew rules

amend
entitled:

develop/rules on each of the following issues concerning the
statuté(s) or regulation(s) identified above (identify each issue
as to” each statute or regulation and the general scope of
rulémaking proposed):



i 4. That establishment of a committee would be in fhe public
intérest under each of the following criteria based upon the
information petitioner hereby submits (attach additional pages as
needed)..

~ A. here is need for rulemaking on the issue(s) identified
above based upon the following facts:

B. There are a limited number of Adentifiable interests that
will be significantly affected by/ the rule, including the
following persons or ‘entities:

C. There is a reasonaPle likelihood that a committee can be
convened with a balanfded representation of people (1) who can
adequately represent/the interests\identified above and (2)
are willing to negofiate in good faith to reach a consensus
on the proposed rule, as shown by the\following:

D. There As a reasonable likelihood that a committee will

reach a cénsensus on the proposed rule within a fixed period
of time/because: ’

. The use of this procedure will not unreasonably delay
ormal rulemaking and issuance of a final rule because:



tm, ¥
J

. That the Department should commit its resources,
inecluding technical assistance, to such a co ttee because:

(Optional)

G. That the Department shouldy to the maximum extent
possible consistent egal obligations, use a
consensus of such a ¢ ittge as the basis for a rule to be

adopted under the Admin ative Procedure Act because:
(Optional)

5. Petiti
of this reque

er attaches the following

ocuments in support
(list everything attached):

6. Petitioner offers the following additional information
Department consideration of this request (optional):



ted this day of 2 /f///

ignature of Petitioner

TELEPHONE NO.:

ON*



TITLE 184 GENERAL ADMINISTRATION

CHAPTER 5 (Repealed)

































184 NAC 5 - ATTACHMENT 1
SAMPLE

DEPARTMENT OF HEALTH
STATE OF NEBRASKA

In the Matter\of Negotiated ) APPLICATION OR NOMINATION
Rulemaking on (subject ) FOR MEMBERSH

matter) (statutes/ ) COMMI

act) . )

APPLICATION FOR MEMBERS
(complete if applicab

1. The undersigned person (the applicant) hereby applies for
membership on the above-referenced negotiafed rulemaking committee
proposed by this agency.

Name of applicant (typed or printed)

Full address of applicant ///7_
( )

Applicants telephone number

2. The applicant repfesents the following\identifiable interest
which will be significangly affected by the proposed administrative rule
to be considered by the/above-referenced negotiating rulemaking committee:

3. The applicant is authorized to represent parties rglated to the
interest listed above because:

. The applicant can adequately represent the parties and interest
listgd above because:

5. In support of his or her application, the applicant has attache
he following documents to this petition (list all attachments):



6. By signing this application, the applicant hereby certifies that
he or she will represent the interest identified above to the best of his
or her ability in the negotiation process, and that he or- she is willing
to actiyely negotiate in good faith to reach a consensuyg on the proposed
considered by the above-referenced negotiated rulemaking

1. The undersigned person
the following person (the nominee
negotiated rulemaking committee pro

nominating party) hereby nominates
or membership on the above-referenced
ed by this agency.

Name of Nominee (typed ij/yfinted)

Full address of nofiigd
( )

Nominee's telephoné number

2. The nofiinee represents the following identifiabld interest which
will be significantly affected by the proposed administratiwe rule to be
considered the above-referenced negotiated rulemaking committee:

3. The nominee is authorized to represent parties related to the
intérest listed above because:



4. The nominee can adequately represent the interest
listed above because:

nee, the nominating party

5. In support of the nomination of the no
tition (list attachments):

has attached the llowing documents to this

6. The nominating pa believes that the nominee will represent the
interest identified above to“the beSt of his or her ability and that the
nominee is willing to negotiat good faith to reach a consensus on the
proposed rule to be considered the above-referenced negotiated
rulemaking committee because;

Signature of Nomiji;ihg_iarty te

Name of nominating party
(print or typed)

Full)jﬁgréss of nominating party

( )
Tiigbhone number of nominating party



184 NAC 5 - ATTACHMENT 2
SAMPLE

DEPARTMENT OF HEALTH
STATE OF NEBRASKA

In the Matter of the Negotiated ) Application/Nomination

Rulemaking ttee for ) for m rship

[Insert name of the proposed )

Negotiated Rul Committee], ) inadequately
NAC )

APPLICATION FOR
(complete if appli

1. The undersigned person (the appXicant) hereby applies for
membership on the above-reférenced negotiated rulemaking committee.

Name of applicant (typed or prijfsgi\
Full address of applicant ////
( )

Applicants telephone numbe

2. The applicant/represents the following\identifiable interest
which will be signifidantly affected by the proposed administrative rule
to be considered by the above-referenced negotiatihg rulemaking committees

3. The #gpplicant is authorized to represent parties, related to the
interest listed above because:

4., The applicant can adequately represent the parties and interest
listed above because:



!tk

5. Reasons that persons already serving on the above-referenced
negotiated rulemaking committee do not adequately represent the interest
listed. in paragraph 2 above include:

6. In support of his or her application, the applicant has attached
the following doguments to this petition (list all Zttachments):

7. By signing this application, the applicant hereby certifies that
he or she will represent the interest idepfified above to the best of his
or her ability in the negotiation procesg, and that he or she is willing
to actively negotiate in good faith to feach a consensus.on the proposed
rule to be considered by the above-reférenced negotiated rulemaking
committee. k

Signature of Applicant

1. The undersighed person (the nominating\party) hereby nominates
the following pers (the nominee) for membership, on the above-referenced
negotiated rulemaking committee. -

Name of Nijﬁgé (typed or printed)

Full aéjigés of nominee
( )

Nomineé's telephone number

2. The nominee represents the following identifiable interest which
will be significantly affected by the proposed administrative rule to be
nsidered by the above-referenced negotiated rulemaking committee



3. The nominee is authorized to represent parties relYated to the

interest listed above because:

4. minee can adequately represent the/interest and parties
listed above berause:

5. Reasons that persons already ser¥ing on the above-referenced
negotiated rulemeking committee do not Adequately represent the interest
listed in paragraph 2 abo include:

6. In support of the nomipation of the nominee, the nominating party
has attached the following documents\ to this petition (list attachments):

7. The nominating jparty believes that“the nominee will represent the
interest identified abg¥e to the best of his her ability and that the
nominee is willing to/negotiate in good faith reach a consensus on the
proposed rule to be fonsidered by the above-refexenced negotiated
rulemaking committee because:

Signature jj/ﬂominating Party Date

Name of nominating party
(print typed)

Fui}/address of nominating party

( )
‘?ﬁlephone number of nominating party




N Y
el

184 NAC 5 ~ ATTACHMENT 3 T W
SAMPLE

DEPARTMENT OF HEALTH
STATE OF NEBRASKA

In the Matter of Negotiated Rulemaking )
on __(subject matter) ) CERTIFICATION OF
under (Statutes/AcCt ) FINANCIAXL NEED

TO: Department of Health, State of Nebraska
Nebraska State Office Building, 301 Centennial Mall South
Third Floor, Lincoln,\NE 68509 .

I, _____ (name)______, HEREBY CERTIFY that I have been selected and
wish to serve on the Negotiated Rulenpdking Committee with respect
development of regulations as descgibed above, and that I lack financial
resources to participate in the Cofinittee without reimbursement by the
Department. I request that the Bepa ent pay for my actual and necessary
expenses incurred to serve, as Get forth in Neb. Rev. Stat. §§81-1174 to
81-1177 and a reasonable per diem as proyvided in the Negotiated Rulemaking
Act.

In support of my request, I further state:

1. That my parficipation on the Committee is necessary to ensure an
adequate representation of the interests of the members because:

. That the following additional information is offered“to the
Department in considering my request: (OPTIONAL)




DATED the day of ; 19 .

—

Signature Petitioner
Typed or Printed Name
Addres

DETERMINATION
TO: - (Name of Applicant)

The Department of/Health hereby (
and per diem expenses.

grants ( ) denies reimbursement

DATED this

Department Representative

ame & address
of applicant)
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DRAFT NEBRASKA DEPARTMENT OF
12-09-2022 HEALTH AND HUMAN SERVICES 184 NAC 6

TITLE 184 GENERAL ADMINISTRATION
CHAPTER 6 REMOVAL OF APPOINTED BOARD MEMBERS BY THE STATE OF
HEALTH

001. SCOPE AND AUTHORITY OF REGULATONS. This chapter implements the Uniform
Credentialing Act, Nebraska Revised Statutes (Neb. Rev. Stat.) §§ 38-101 to 38-1,146 and the
practice acts cited in Neb. Rev. Stat. § 38-101. The chapter applies to the removal of a any
member of an appointed board by the Board of Health except when erroneous appointments are
vacated to comply with statutory requirements. as-provided-by-NEB--REV--STAT§71+-118,§ 71




DRAFT NEBRASKA DEPARTMENT OF
12-09-2022 HEALTH AND HUMAN SERVICES 184 NAC 6

002.012 BOARD OF HEALTH. Beard-efHealth means:-iThe Nebraska State Board of Health

ascreated at NEB-REV.-STAT §71-2801, Forpurposes-oftheseregulations-the Board-shall
bodiddodinte o bnvdoyronalond o Hocdac Donnl

002.023 CHAIRPERSON OF THE HEARING PANEL. Chairperson—ofthe HearingPanel
means: a A member of the Board of Health designated by the chairperson of the Board of
Health to serve as chairperson of the Hhearing Ppanel. This person may include be the
Cchairperson of the Board of Health.

002.034 COMPLAINT. Complaint means—a A negative report ef-any—nature against a
Mmember as it relates to the member’s that-individual's status, ability, or capacity to serve as
an appointed board member.

002.045 HEARING PANEL. HearingPanel means-these The members of the Board of Health
which who hears and makes a final decisions regarding a-Member’s members’ removal.
Members of the Hhearing Ppanel shall may not be on the Rreview Ppanel.

002.058 REVIEW PANEL. ReviewPanrel means—a A standing committee of the Board of
Health, comprised of three members whe-are appointed by the Cchairperson of the Board of
Eealih,

003. REMOVAL AUTHORITY. AUTHORHY OF BOARD-

hoEeord et moalin oo tho snihod
toremove—any-Member-of-an-Appeinted-Board: Professional and lay members of appointed
boards may be removed on the grounds set forth in Neb. Rev. Stat. § 38-160.




DRAFT NEBRASKA DEPARTMENT OF
12-09-2022 HEALTH AND HUMAN SERVICES 184 NAC 6
Fitle184

Chapter6

0045. SCREENING OF COMPLAINTS AGAINST-MEMBERS.




DRAFT NEBRASKA DEPARTMENT OF

12-09-2022 HEALTH AND HUMAN SERVICES 184 NAC 6
Title 184

Chapter 6

0045.01 RECEIPT OF COMPLAINTS. Receiptof Complaints: No particular form forthe
complaint is required. Complaints may be reported to any member of the Board of Health or
te the Department of Health and Human Services.

0045.01(A): PETITIONS FOR DISCIPLINE. Any filing of any petition for disciplinary
action vhderNEB—REV.-STAT-§ 147§ 71-148; based on Neb. Rev. Stat. §§ 38-

178 or 38-179 or any certification by an appointed board that a member is not qualified to
practice a profession because-ofany-ofthe for reasons set out in Neb. Rev. Stat. § 38-

1,110 NEB-REVL.-STAT-§71-16113; shall constitutes the filing of a complaint underthese
regulations.

0045.01(B)- INITIATION BY REVIEW PANEL. The Rreview Ppanel may; en-its—own;
initiate a complaint based upon any public information.

0045.01(C): REQUESTS FOR REMOVAL AND QUESTIONS ABOUT FITNESS. Fhe
receipt-of-a-rRequests that a board members be removed or information questioning a
Member's members’ fitness to serve centinue—serving, shall constitute the filing of a

complaint undertheseregulations.

0045.02 EXAMINATION OF COMPLAINTS. Examination-of Complaints. The review Ppanel

shall will review and examine all complaints atthe-earliest-date-possibleprovided-that-such
review-take-placeno-later-than-the-next-regular no later than the next reqularly scheduled

Board of Health meeting.

0045. 03 REFERRAL OF COMPLAINTS Re#erral—ef—Gemelamtsr Jrn—aelelmen—te—the—Rewew

0045 03(A) COMPLAINTS ABOUT ACTIONS AS HEALTH CARE PROFESSIONALS.
- Complaints made

endeetheprewsreneﬁtheseregu#anens—whreheensrstef nvolvmg allegations for which a

professional-license—certificate-orregistration credentials may be disciplined suspended
orrevoked shall will be referred for |nvest|gat|on as prowded by statut fer—rn—NEB—RE\L

m—NEB—R—EV—SJZAI—§—74—4—64—1&et—seer The Rrewew Pganel shaH WI|| suspend actlon

on these referrals pending the receipt of notice;which-is-provided-to-complainants; from
either the Department Director of the Division of Public Health, the-Board-of Examiners;

or the Attorney General; of that-person’s their determination of a course of action
concerning the complaint. Such notice will be provided to complainants.

0045. O3(B) COMPLAINTS PERTAINING TO CAPACITY TO SERVE Complaints
, . Complalnts




DRAFT NEBRASKA DEPARTMENT OF

12-09-2022 HEALTH AND HUMAN SERVICES 184 NAC 6
Title 184

Chapter 6

section-003.-02-of theseregulations pertaining to capacity to serve on an appointed board
shall will be referred te-the-Bureau-of Examining-Beards for investigation.

0045.04 EVALUATION OF INVESTIGATIONS. Evaluation-of-lnvestigations: The Rreview
Ppanel may determine if investigation is required beyond that which-is provided for in section
004.03 605-03; and shall will provide fer such investigation. In determining whether to conduct
such an investigation the Rreview Ppanel may consider facters-such-as:
(A) Whether the circumstances indicate that a complaint is made in good faith and is not
malicious, frivolous, or vexatious;
(B) Whether the complaint is timely or has been delayed too long to justify present
evaluation of its merit; and
(C) Whether the complainants may be a necessary witnesses if action is taken and is are
unwilling to identify himself-or-herself themselves and come forward to testify.

0045 05 REVIEW PANEL DETERMINATION ReweW—F—’anel—DetGmeahen— Aﬂer—the—rewew

0045.05(A) FINDING BASIS FOR REMOVAL. If a majority of the Rreview Ppanel
determines, after review and investigation of all complaints, that there is reasonable cause
to believe that a-Memberor-his-or-her members or their actions are encompassed within
fallundera-category-listed-in section 003 ef-these-regulations, the Rreview Ppanel shall
will prepare a Ppetition for Rremoval and forward it the-same to the Hhearing Ppanel in
accordance with section 005 606. The Ppetition ferRemoval shall will set out in detail the
factual basis for the allegations; and shal-further allege the basis for removal as-setoutin
under section 003 abeve.

0045.05(B) FINDING NO BASIS FOR REMOVAL. If, after review and investigation of all

complaints, a majority of the Rreview Ppanel determines that members or their actions
are not encompassed within section 003, or are a-Member-or-his-orheractions-do-notfall
underany-categorylisted-in-seetion-003;-oris not substantiated, any-and-all the complaints
against the Mmember shall will be dismissed for purposes of removal from his-orher
pesition-on an appointed board, and the Rreview Ppanel shall will so notify the member
and the any complainant; ifapplicable. The-dDismissed complaint{s} and all related
investigation material shall will be forwarded to the Hhearing Ppanel at the next scheduled
meeting for informational purposes only. These-—materials—shall-besubjectto-the
comddonialib oo monic oo seeddod oo coction DOV

0056. HEARING PROCESS FORREMOVAL.

0056.01 GENERAL. General: Upon receipt of a petition, the Cchairperson of the Hhearing
Ppanel shal will set a hearing date subject to section 806-:05 005.05. Fhis The hearing date
shall will be set no later than the first meeting of the Board of Health after the petition is filed
and proper notice is given as required by section 8686-04 005.04. The Hhearing Ppanel shall
may not make a final determination until the Mmember has been afforded a complete
evidentiary hearing.




DRAFT NEBRASKA DEPARTMENT OF

12-09-2022 HEALTH AND HUMAN SERVICES 184 NAC 6
Title 184

Chapter 6

0056.02 ROLES OF BOARD OF HEALTH. Reles-ofthe Board-of Health- Those-members-of
the-Board-of Health-that- make-up-the-ReviewPanel The members of the review panel shall

will serve as the prosecution and shal-be are responsible for presenting al the investigative

flndlngs regardlng complalnts against members a—eempl‘mm—aganst—a—MembeF Ihese

Panel. The Hhearlng Pganel shall uMmately will determlne if the mvestlgatlve flndlngs
establish that the member or the Mmember’s actions fall under the criteria putforth in section
003. If such the member or member’s actions are found to fall under section 003, the Hhearing

Ppanel may remove the Mmember.

0056.03 LEGAL REPRESENTATION. Legal Representation: The ReviewPanel-and-the
HearingPanel Review and hearing panels may request legal representation atary-time.

0056.04 NOTICE OF HEARING. Netice-of Hearing: The Chairperson-of-the-Hearing-Panel
hearing panel chairperson shall will prepare an official notice setting forth the time and place
of the formal hearing and a general description of the hearing’s purpose. Suech-notice-shall
also-contain-a-general-desceription-of-the purpese-of-the-hearing: This The notice and a copy
of the petition shall will be served on the Mmember by any means permltted by law at least
30 days before the hearlnq

0056.05 HEARING PROCEDURES. HearingProcedures. The hearing before-the Hearing

Panel shall will be conducted in accordance with the-Medel-Rules-of Practice-and-Procedure
as-putforth-at 53 Nebraska Administrative Code Chapter 4. The hearing may be conducted
by the Hhearing Ppanel; or by a designated hearing officer, but in no case shall will a final
decision be rendered by fewer than a majority of the hearing panel Beard-of Health.

0056.06 BURDEN AND STANDARD OF PROOF. Burden-ofProof The Rreview Ppanel shall

will bear the burden of proof by a preponderance of the evidence fer-all-hearings-before-the

0067. FINAL DECISION.

0064.01 TIMING OF DETERMINATION. Determination-by HearingPanel. The Hhearing
Ppanel shall will make a determination on the petition no later than the next regular meeting
of the Board of Health following completion of the hearing. This decision shall will constitute

the final decision of the Board of Health ferpurpeses-ofsection-007.02.

006%.02 REMOVAL. Becision: Upon-completion-of-the-hearing a Members may be removed
only by a positive vote of a majority of the tetal hearing panel Beard-of Health.




DRAFT NEBRASKA DEPARTMENT OF

12-09-2022 HEALTH AND HUMAN SERVICES 184 NAC 6
Title 184

Chapter 6

006#.03 FORM OF DECISION. Eerm-of the Deeision- The decision ef-the-Board-of Health
shall will be in writing or stated in the record and shall-be accompanied by findings of fact and
conclusions of law. The findings of fact shall will consist of a concise statement of the
conclusions upon each contested issue of fact.

0067.04 SERVICE. Fransmission-of-the-Deeision: The final decision, including the findings
and conclusions, shall will be served on the Mmember by any means permitted by law either

in-person-or-by-certified-mailreturnreceipt requested. Service on the member’s attorney for
the-Member shall will be deemed service on the Mmember. A copy of the final decision shal

will be transmitted to all other interested parties either in person or by regular mail.

0078. APPEALS. OFBOARD DEGISION Members aggrieved by a final decision of the Board of
Health are entitled to judicial review under the Administrative Procedure Act.
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