NOTICE OF PUBLIC HEARING

Pursuant to Neb. Rev. Stat. §84-907, notice is given of a public hearing to be held before the
Nebraska Department of Labor (NDOL) on July 25, 2022 at 1:00 p.m. at the Nebraska Department
of Labor, 500 South 16th Street, 2nd Floor Conference Room, Lincoln, Nebraska. NDOL will receive
testimony and evidence concerning the adoption of proposed amendments to regulations related
to unemployment insurance benefits:

219 NAC 19— Short-Time Compensation Program: clarifies and updates procedures for
Short-Time Compensation plans and simplifies the regulation text

219 NAC 21— Investigations under Neb. Rev. Stat. §48-663.01 TO §48-665.01: establishes a
10-day deadline for a claimant to respond to a notice of proposed findings
that NDOL issues during an investigation

224 NAC 1- Appeals Procedure: expands the hearing file for unemployment benefit
appeal hearings before the Nebraska Appeal Tribunal to include relevant
records from the NDOL’s initial adjudication process and simplifies the
text of the regulation

A draft of the Regulations and their Fiscal Impact Statements may be obtained at the office of the
Secretary of State, Regulations Division, Room 343, State Capitol, Lincoln, Nebraska 68509,
telephone number (402) 471-2385, or by contacting the NDOL at (402) 471-9912. Copies will also
be available at the public hearing.

Interested persons may attend and testify at the hearing. Written comments may be submitted to
the NDOL, Office of Legal Counsel, and P.O. Box 94600, Lincoln, NE 68509-4600 up to three
days prior to the date of this hearing.

If auxiliary aids or reasonable accommodations are needed for attendance at this hearing, please
call (402) 471-9912.

JOHN H. ALBIN
Nebraska Commissioner of Labor



NEBRASKA ADMINISTRATIVE CODE

LAST REVISION DATE - SEPTEMBER 22, 2016

TITLE 219

- DEPARTMENT OF LABOR

CHAPTER 19 - SHORT-TIME COMPENSATION PROGRAM

001. This chapter is adopted pursuant to Neb. Rev. Stal. §§48-607; 48-672 through 48-683.

002. Definitions

Additional part-time-or-full-time employee means any person hired to the affected
unit if the hiring would increase the number of employees from the number of

employees on the applicationfor-short-time compensation (STC) plan application.

Operating on its regular basis means the average usual weekly hours worked
withinby an employee in the affected unit for the 12 months immediately prior to
submission of the STC plan.

EC.

A.

STC Employer means the employer participating in an approved sheri-time
compensationSTC plan.

003. Short-time compensation plan

Any employer wishing to participate in the sher-time-compensation STC program
shall complete and submlt the—sheﬂ—hmeeempensa&en—an STC plan apphcatlon

form ppewdedand manner deannated by the Depa#ment—eﬂ:abemommlssmner

The commissioner will approve or deny an STC plan within 30 days of receiving a
completed STC plan application. If an STC plan application is approved, the
commissioner shall notify the STC employer of the effective date of the STC plan.

BC A-short-time-compensationAn_STC plan may only apply to ary-employees-ef-the

cD

STC—employer-who—are—in—an affected unit that consists of three or more

employees.

. An STCA-sheri-time—compensation plan may only apply to anypermanent

employees of the STC employer whe-are-permanent-employees:
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Onpce—a-STC-employer-designates-an-in_the affected unit, Workers hired through an

employee-leasing company are not eligible for STC benefits.

E. An STC plan must provide that all members of thean affected unit and any other
workers performing similar services within the affected unit mustwill have their
usual weekly hours worked reduced by the same percentage—, which must be
between 10 percent and 60 percent.

F. An employee efan-employermay only be in one affected unit for purposes of thean
employer's sher-time—compensation-planSTC plan and may not be included in

more than one STC plan for the same employer.

G. H-In calculating an employee’s usual weekly hours worked, an STC employer shall
use the following principles:

i Ifthe employee m—an—aﬁeeted—umt—ls an—empieyee—pald on an hourly

herthe usuat weekly hours worked bemg—ieﬁyshall be based on the actual
average weekly hours erless—~worked when the STC employer was
operating on its reqular basis but shall be no more than 40.

il If arthe employee in-an-affected-unit-is an-employee-paid on a salary
basis, his-er-herthe employee’s percentage of hours reduced must match
the percentage his-er-herthe employee’s salary is reduced by the STC
employer—His-or-her, but the usual weekly hours worked shall be forty-or
{ess—no more than 40.

If anthe employee ir-an-affected-unit-is-an-employee paid on any basis
other than hourly or salary, the STC employer must explain in its plan
application how it will establish ar-heurly-ratea percentage of hours

reduced for the purpesespurpose of the sher-time-compensation
program—His-er-herSTC pian. The usual weekly hours worked shall be
forby-ordessno more than 40.

004. Changes and Modifications to an Approved STC Plan

A, An STC employer making any change, which is not a substantial change, to the

plan-

Page 2 of 6




E—Ne—med*ﬁeahm%&te—thep&an—ku—bean approved %etreaeﬂwly.—éhyble—empleyees
heSTC plan the—ﬂ#st

etweetedshall promptlv notlfv the commissioner in a form and manner deS|qnated
by the Cemmissioneroflaber commissioner.

B N———AAn STC employer shalluse-the-Departmentof-labors-website-orthe paperforms

proposing a substantial change

to an approved STC plan—+eguest shall seek a plan modification using a form and
method designated by the commissioner.

C. ofA_change to an appreved-STC plan—er—+eveke_shall be presumed to be a
substantial change if the change impacts the entire affected unit and lasts or is
expected to last more than two consecutive weeks.

D, If an STC employer makes a change to an approved STC plan-_that impacts an
entire affected unit for more than two consecutive weeks without an approved plan
modification, the STC employer shall show good cause why this does not
constitute a substantial change. Failure to show good cause may result in plan
revocation.

O——AE. _ An STC employer may-have-more-than-oneplan-affecting-different-units-at
the—same—time;—butshall notify all employees in_an_affected unit of theany

substantial change to an STC employer—may—only—becovered-by-onre-of-the
employers-STG-plans-atatime-plan.

005. _Additional Employees

A STC employer shall not hire any additional par-time-orfull-time-employeesemployee for the
affected unit or contract for the performance of similar services within the affected unit while the

short-time-compensationSTC plan is in effect. An employer may, if necessary, hire hew-part-time
or-full-time-employees-for-the-affected-unita replacement employee to replace employses-any
employee who was in the affected unit at the time of the affected-unit-who-were-withSTC plan

application but left the affected unit during the STC plan-and-are—no-lenger-employed-inthe
affestedunit:, The usual weekly hours of the nrewwerkerreplacement employee shall be the same

as the usual hours of the werker-he-or-she-is-replasing—replaced employee.

006. Weekly Benefit Galewlation
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007—\Weekly-Certification-Process
STC Employer requirements-Requirements

A.

ForFollowing each benefit week thatduring which an STC employer has an
active-short-time-compensation-,_approved STC plan, the STC employer
shall submit a weekly certification ef-heurs-woerked-by-for all employees

covered by an-approvedthe STC plan threugh-the Department-of Laber's
websﬁe—ln thea form and manner dlrected by the Qemm*ssatenep

plan—en—a—weekly—baers— ThIS weekIv certlflcatlon sha!l be submltted no }ater

than the Saturday following the benefit week being certified.

Fhe—first—employerAn STC employer's failure to submit a weekly
certification shalt-be-due-ne-laterthanprior to the second-Wednesday-after
the—effective-date—efdeadline set by the commissioner may provide the
empleyer—s—commlssmner with qood cause to revoke the STC plan Al

GlaimantreguirementsParticipating Employee Requirements

To elect to receive
benefits under an STC plan, an employee in an astive-short-timeaffected
unit must file an application for unemployment compensation plan—the

claimant-must-complete-a—weeklycertification-in thea form and manner
directed by the Gommissioner-commissioner.

An individual electing to participate in an STC plan must provide any

information requested by the commissioner to bedetermine the individual's
eligibility for STC benefits or the individual’'s weekly benefit amount. Failure
to provide information as directed may result in denial of STC benefits.
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iii. If an individual is not eligible for STC benefits during a weekly-short-time
compensation-benefit ameunt-eraweek, the individual may receive regular
unemployment compensation benefit-ameunt:

week |f OtheI’WlSe ehglble—fer—Regquar—— To recelve any reqular unemployment

insurance-benefitsfor-that-week-in-accoerdanse-with-compensation for which the
individual may be eligible, the individual shall timely file a weekly certification under
the _rules and regulations ef—governing regular __unemployment

compensationinstrance-benefitsfa-STC-employerredusesan-employee’'s-hours
by-less-than10% of the-employee’s

Eligibility and Weekly Benefit Amount

i. An individual is available for all usual weekby-hours of work if, for all usual
hours of work, ther the Participant was either actually available to work or

on leave approved by the empleyee-wilkSTC emplover.

ii. Leave taken during a benefit week with approval of the STC employer,
including but not limited to smk leave, holiday leave, persona! time off, and
vacation leave, shall be
for-treated as actual hours worked during that week for the purpose of
calculating STC benefits.

If an individual is covered by more than one approved STC plan, each with a

different employer, for a benefit week, the individual's usual hours worked shall be
the individual's combined usual hours worked for all STC employers but shall not
be more than 40 hours. The individual’'s actual hours worked for a benefit week will
be the combined hours the individual worked for all employers during that week.

iv. If an individual's weekly benefit amount is based primarily on wages earned
from_an STC emplover, a separation from employment with a non-STC
employer after the effective date of an approved STC plan will not result in
assessment of a time disqualification for the individual

008—Audit-Prosess 007.—STC Plan Review
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The Commlssmner may audlt an . STC Plaa&—fe;plan at any time to review

The Commissioner may redetermine the-eerrest-an individual’'s eligibility for STC

benefits or benefit amount_for any benefit week if the Commissioner determines
that the original determination was based on inaccurate information or an error in
calculation. The Commissioner shall make no redetermination after two years from
the date of the original determination.

If at any time an STC employer fails to meet the eligibility requirements in Neb.

008.009-

Rev. Stat. §48-675, the Commissioner shall notify the STC employer and the STC
employer _shall be required to respond, in_a form and manner directed by the
Commissioner, to show good cause. Failure to show good cause may result in plan
revocation.

Employer Plan Termination

An employer may terminate its STC Plan at any time upenby providing written

notice tein a form and manner directed by the Gcommissioner. The Gcommissioner
shall issue a notice of plan termination efaplan-will-beindicating the effective the

latepeﬁhe—date of the termmahon—net&ee—;s-mee%e#the—te#mmaﬁen—eﬁeetwe

When a plan is terminated, revoked, or enrdedexpired according to its terms, the
STC employer is required to post the-Netice-of Plan-Fermination-desumenta notice
of plan termination in a conspicuous piace available to all employees in an affected
unit covered by the STC Plan for 30 days followmg the plan termlnatlon Nebraska
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NEBRASKA ADMINISTRATIVE CODE

LAST REVISION DATE - SEPTEMBER 22, 2016

TITLE219 - DEPARTMENT OF LABOR

CHAPTER 19 - SHORT-TIME COMPENSATION PROGRAM

001. This chapter is adopted pursuant to Neb. Rev. Stat. §§48-607; 48-672 through 48-683.
002. Definitions

A. Additional employee means any person hired to the affected unit if the hiring would
increase the number of employees from the number on the short time
compensation (STC) plan application.

B. Operating on its regular basis means the average usual weekly hours worked by
an employee in the affected unit for the 12 months immediately prior to submission
of the STC plan.

C. STC Employer means the employer participating in an approved STC plan.

003. Short-time compensation plan

A

Any employer wishing to participate in the STC program shall complete and submit
an STC plan application in a form and manner designated by the commissioner.

The commissioner will approve or deny an STC plan within 30 days of receiving a
completed STC plan application. If an STC plan application is approved, the
commissioner shall notify the STC employer of the effective date of the STC plan.

An STC plan may only apply to an affected unit that consists of three or more
employees.

An STC plan may only apply to permanent employees of the STC employer in the
affected unit. Workers hired through an employee-leasing company are not eligible
for STC benefits.

An STC plan must provide that all members of an affected unit and any other
workers performing similar services within the affected unit will have their usual
weekly hours worked reduced by the same percentage, which must be between
10 percent and 60 percent.

An employee may only be in one affected unit for purposes of an employer's STC
plan and may not be included in more than one STC plan for the same employer.

Page 1 of 4



In calculating an employee’s usual weekly hours worked, an STC employer shall
use the following principles:

i. If the employee is paid on an hourly basis, the usual weekly hours worked
shall be based on the actual average weekly hours worked when the STC
employer was operating on its regular basis but shall be no more than 40.

ii. If the employee is paid on a salary basis, the employee’s percentage of
hours reduced must match the percentage the employee’s salary is
reduced by the STC employer, but the usual weekly hours worked shall
be no more than 40.

iii. If the employee is paid on any basis other than hourly or salary, the STC
employer must explain in its plan application how it will establish a
percentage of hours reduced for the purpose of the STC plan. The usual
weekly hours worked shall be no more than 40.

004. Changes and Modifications to an Approved STC Plan

A

An STC employer making any change, which is not a substantial change, to an
approved STC plan shall promptly notify the commissioner in a form and manner
designated by the commissioner.

An STC employer proposing a substantial change to an approved STC plan shall
seek a plan modification using a form and method designated by the
commissioner.

A change to an STC plan shall be presumed to be a substantial change if the
change impacts the entire affected unit and lasts or is expected to last more than
two consecutive weeks.

If an STC employer makes a change to an approved STC plan that impacts an
entire affected unit for more than two consecutive weeks without an approved plan
modification, the STC employer shall show good cause why this does not
constitute a substantial change. Failure to show good cause may result in plan
revocation.

An STC employer shall notify all employees in an affected unit of any substantial
change to an STC plan.

005. Additional Employees

A STC employer shall not hire any additional employee for the affected unit or contract for the
performance of similar services within the affected unit while the STC plan is in effect. An
employer may, if necessary, hire a replacement employee to replace any employee who was in
the affected unit at the time of the STC plan application but left the affected unit during the STC
plan. The usual weekly hours of the replacement employee shall be the same as the usual hours
of the replaced employee.
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006.

Weekly Benefit Process

A

STC Employer Requirements

Following each benefit week during which an STC employer has an active,
approved STC plan, the STC employer shall submit a weekly certification
for all employees covered by the STC plan in a form and manner directed
by the commissioner. This weekly certification shall be submitted no later
than the Saturday following the benefit week being certified.

An STC employer’s failure to submit a weekly certification prior to the
deadline set by the commissioner may provide the commissioner with good
cause to revoke the STC plan.

Participating Employee Requirements

To elect to receive benefits under an STC plan, an employee in an affected
unit must file an application for unemployment compensation in a form and
manner directed by the commissioner.

An individual electing to participate in an STC plan must provide any
information requested by the commissioner to determine the individual’s
eligibility for STC benefits or the individual’s weekly benefit amount. Failure
to provide information as directed may result in denial of STC benefits.

If an individual is not eligible for STC benefits during a benefit week, the
individual may receive regular unemployment compensation for that week
if otherwise eligible. To receive any regular unemployment compensation
for which the individual may be eligible, the individual shall timely file a
weekly certification under the rules and regulations governing regular
unemployment compensation.

Eligibility and Weekly Benefit Amount

An individual is available for all usual hours of work if, for all usual hours of
work, the Participant was either actually available to work or on leave
approved by the STC employer.

Leave taken during a benefit week with approval of the STC employer,
including but not limited to sick leave, holiday leave, personal time off, and
vacation leave, shall be treated as actual hours worked during that week
for the purpose of calculating STC benefits.

If an individual is covered by more than one approved STC plan, each with
a different employer, for a benefit week, the individual’s usual hours worked
shall be the individual's combined usual hours worked for all STC
employers but shall not be more than 40 hours. The individual’s actual
hours worked for a benefit week will be the combined hours the individual
worked for all employers during that week.
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iv. If an individual’s weekly benefit amount is based primarily on wages earned
from an STC employer, a separation from employment with a non-STC
employer after the effective date of an approved STC plan will not result in
assessment of a time disqualification for the individual.

007. STC Plan Review

A

B.

The commissioner may audit an STC plan at any time to review compliance.

The commissioner may redetermine an individual’s eligibility for STC benefits or
benefit amount for any benefit week if the commissioner determines that the
original determination was based on inaccurate information or an error in
calculation. The commissioner shall make no redetermination after two years from
the date of the original determination.

If at any time an STC employer fails to meet the eligibility requirements in Neb.
Rev. Stat. §48-675, the commissioner shall notify the STC employer and the STC
employer shall be required to respond, in a form and manner directed by the
commissioner, to show good cause. Failure to show good cause may result in plan
revocation.

008. Employer Plan Termination

A

An employer may terminate its STC Plan at any time by providing written notice in
a form and manner directed by the commissioner. The commissioner shall issue a
notice of plan termination indicating the effective date of the termination.

When a plan is terminated, revoked, or expired according to its terms, the STC
employer is required to post a notice of plan termination in a conspicuous place
available to all employees in an affected unit covered by the STC Plan for 30 days
following the plan termination.
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FISCAL IMPACT STATEMENT

Agency: Department of Labor

Title: 219

Prepared by: Elizabeth Cano, Legal Counsel

Chapters: 19

Date prepared: June

, 2022

Subject: Short-Time Compensation Program

Telephone: 402-471-9912

Type of Fiscal Impact:

State Agency Political Sub. Regulated Public
No Fiscal Impact X X X

Increased Costs

Decreased Costs

Increased Revenue

Decreased Revenue

Indeterminable

Provide an Estimated Cost & Description of Impact:

State Agency: n/a

Political Subdivision: n/a

Regulated Public: n/a




NEBRASKA ADMINISTRATIVE CODE

LAST REVISION DATE - NEW CHAPTER

TITLE 219 - DEPARTMENT OF LABOR

CHAPTER 21 - INVESTIGATIONS UNDER NEB. REV. STAT. §48-663.01
TO §48-665.01

001. This chapter is adopted pursuant to Neb. Rev. Stat. §48-607 and §48-663.01 to §48-
665.01.

002. When the commissioner sends a notice providing a claimant an opportunity to contest
proposed findings that the commissioner has made as part of an investigation conducted
pursuant to Neb. Rev. Stat. §48-663.01 to §48-665.01, the claimant shall have 10 days
from the mail date listed on the notice to respond in a form and manner directed by the
commissioner.
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NEBRASKA ADMINISTRATIVE CODE

LAST REVISION DATE - NEW CHAPTER
TITLE219 - DEPARTMENT OF LABOR
CHAPTER 21 - INVESTIGATIONS UNDER NEB. REV. STAT. §48-663.01 TO §48-665.01

001. This chapter is adopted pursuant to Neb. Rev. Stat. §48-607 and §48-663.01 to §48-
665.01.

002. When the commissioner sends a notice providing a claimant an opportunity to contest
proposed findings that the commissioner has made as part of an investigation conducted
pursuant to Neb. Rev. Stat. §48-663.01 to §48-665.01, the claimant shall have 10 days
from the mail date listed on the notice to respond in a form and manner directed by the
commissioner.
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FISCAL IMPACT STATEMENT

Agency: Department of Labor

Title: 219

Prepared by: Elizabeth Cano, Legal Counsel

Chapters: 21

Date prepared: June , 2022

Subject: Procedure for investigations under
Neb. Rev. Stat. §48-663.01 to §48-665.01

Telephone: (402) 471-9912

Type of Fiscal Impact:

State Agency Political Sub. Regulated Public
No Fiscal Impact X X X
Increased Costs [] [ ] [
Decreased Costs L] [ ] [
Increased Revenue [ ] L] L]
Decreased Revenue [] [] [ ]
Indeterminable L] [ ] [

Provide an Estimated Cost & Description of Impact:

State Agency: n/a

Political Subdivision: n/a

Regulated Public: n/a




NEBRASKA ADMINISTRATIVE CODE

LAST REVISION DATE - MAY 14, 2014

TITLE 224 - DEPARTMENT OF LABOR

CHAPTER 1 - APPEALS PROCEDURE

001. This chapter is adopted pursuant to Neb. Rev. Stat. §§48-607, 48-634 and 48-635. |t

002.

003.

governs the procedures to be followed regarding appeals from disputed unemployment
benefit claims as set out in the Nebraska Employment Security Law ( Neb. Rev.
Stat. §48-601, et seq.). Because the overwhelming number of these hearings involve
unrepresented, unemployed parties who cannot afford legal counsel, these rules do not
incorporate the more formalized rules of procedure for administrative hearings adopted by
the Attorney General in accordance with Neb. Rev. Stat. §84-909 .01.

Hearings shall be conducted before an appeal tribunal consisting of a single hearing
officer. The hearing officers of the Nebraska Department of Labor and their staff shall be
collectively referred to as the Nebraska Appeal Tribunal.

A A-party-entitled-to-a-Notice-of Determination Anyone who receives a determination
issued by the Department may file an Netice—of-Appeal appeal with the
Department, or the employment security office of another state in the case of
combined wage or interstate claims, by (1) completing a request in a format
preseribed—and-approved form and manner_designated by the Gemmissioner
commissioner or (2) submitting a letter elearly expressing intent to appeal. The
appealing party shall identify the particular determination to be appealed and shall
state the reason(s) for the appeal. The Netice-of-Appeal appeal filed by the
claimant or the employer must specifically state reasons for the appeal of a finding
an overpayment of unemployment benefits to a claimant or the charging of benefits
to an employer’s experience account. Failure to state a basis for appeal of the
overpayment or chargmg determlnatlon shall act as a waiver of the right to appea!

preeenbed—by—the—@emms&ener— The Neﬂseef—Apeeanl Qpea must be rece|ved
by electronic filing or delivered to the address listed on the Netice-ofDetermination.

B. Except when filed electronically, the Netice-ef-Appeal appeal must be received by
the close of business within twenty calendar days of the date set forth in the "Date
Mailed" portion of the MNetise-of Determination to be considered received-and
timely. When filed electronically, an appeal received by the Beparment Appeal
Tribunal before twelve o'clock midnight, as determined by the Department’s of
Laber-fassimile-machine—or-the computer server receiving the appeal, shall be
deemed timely filed. The day of mailing of the Determlnatlon shall not be mcluded

ﬂled—TlmeImes of an appeal Wl|| be determmed by the date the appeal is recelved

by the Appeal Tribunal.
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004.

005.

006.

007.

008.

009.

C. The Appeal Tribunal may hear an appeal received outside the twenty day appeal
period only for good cause shown.

Any appeliant who wishes to withdraw an appeal may do so by a written statement
submitted to the Appeal Tribunal or on the record during a hearing before the Appeal
Tribunal.

All mterested partles shaII be notlfled by the Appeal Trlbunal that an appeal has been flled

A hearing officer shall not participate in an appeal in which he or she has a conflict of
interest.

Ex parte communications shall be strictly limited to procedural matters not involving the
factual basis of any claim. Transfer of agency documents to the Appeal Tribunal and the
submission of proposed exhibits to be offered into evidence at a hearing conducted by
telephone conference call shall not be considered ex parte communication.

A. A party may request that the Appeal Tribunal issue a subpoena to compel the
attendance of a witness or the production of documents. Subpoenas should be
regquested—and submitted at least five days prior to the date the hearing is
scheduled. A request to compel the attendance of a witness shall identify the
appeal docket number, the witness to be subpoenaed with an address where the
witness may be served, and why the presence of the witness is necessary for the
presentation of the case.

B. A subpoena request for the production of documents shall identify the appeal
docket number, the documents to be subpoenaed, the person to whom the
subpoena should be sent, and why the production of the documents is necessary
for the presentation of the case.

C. The Appeal Tribunal also may issue subpoenas on its own motion. The Appeal
Tribunal, in its discretion, may limit the number of withesses and documents
subpoenaed in order to eliminate incompetent, irrelevant, immaterial, or
repetitious testimony.

D. A copy of the subpoena issued shall be provided to the requesting party.

A witness subpoenaed to appear at a hearing shall be paid witness fees; upon request;
fromthe Employment Security-Administration-Fund. The witness shall receive eight dollars
for each day. A request for witness fees must be made on a form furnished to the witness
at the time the subpoena was received. If the witness is required to travel to-a-spesific-site
for an in-person hearing, the witness shall be compensated at the rate of $0.485 per mile
for each mile actually and necessarily traveled.

A. When an appeal is docketed, the agency shall transmit to the Appeal Tribunal a
Hearing File that contains all records of the agency relevant to the issue appealed,
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011.

012.

013.

014.

015,

including (1) a copy of the determination appealed and any redetermination issued
after the filing of the appeal; (2) claim notes and fact-finding documents related to
the determination appealed (3) documents considered by the agency when making
the determination appealed, including guestionnaires, written statements, or other
documents _submitted by the claimant or the employer to agency; (4) any other
determination issued by the agency that is relevant to the issue appealed; and (5)
the appeal statement.

B. The Appeal Tribunal shall make the Hearing File available to any party at least two
business days before the hearing. The Notice of Hearing shall provide the parties
with instructions on how to access the Hearing File.

If the Appeal Tribunal deems it is appropriate and if its use will not unduly prolong the
dispute, discovery may be used.

Hearings shall be scheduled and heard as quickly as possible fellowing-a-Netice-of Appeal
filed. Parties to the appeal shall be notified by mail of the date and time of the hearing. A

Notice of Hearmg shall be provxded at least seven days prior to the date of the hearlng

by—the—#eee#ds—ef—the—Depathen% The Appeal Tnbunat will conduct au hearlngs by

telephone or_virtual conference eall. The Appeal Tribunal may, at its sole discretion,
provide that hearings be conducted in person.

A Request for Continuance shall be made to the Appeal Tribunal. Continuances may be
allowed upen-a-shewing-of for good cause and at the sole discretion of the supervising
hearing officer or the hearing officer assigned to the case.

The appealing party shall present its evidence first as to why it believes the determination
appealed from was incorrect and provide any legal authority for the relief requested by the
appealing party. If an appealing party fails to appear for the scheduled hearing pursuant
to the instructions contained within the Notice of Hearing, the Appeal Tribunal may dismiss
the appeal fer-wantof-prosecution. If any of the responding parties fails to appear, the
Appeal Tribunal will proceed with the hearing and render a decision based on evidence
received from the appealing party. The granting of a Request to Reopen or Request for
Reconsideration shall be within the sound discretion of the supervising hearing officer or
the hearing officer assigned to the case.

A. In accordance with Neb. Rev. Stat. §48-635, a hearing before the Appeal Tribunal
shall be conducted in an informal manner and the common-law or statutory rules
of evidence and other technical rules of procedure shall not apply.

B. All testimony shall be taken under oath or affirmation. Evidence may be excluded
should the hearing officer find it to be incompetent, irrelevant, immaterial, or unduly
repetitious.

C. At the beginning of any hearing at which the appealing party appears, the hearing

officer shall mark the Hearing File as an exhibit and shall admit it into evidence.
The documents in the Hearing File shall be self-authenticating as records of the
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agency. Any party may use any portion of the Hearing File when presenting its
case, and the hearing officer may question the parties about any documents in the
Hearing File. The hearing officer shall consider the documents in the Hearing File
when making findings of fact and conclusions of law and shall determine what
weight to give to the documents.

Each party shall have the right to present evidence, both oral and documentary.
Each party shall have the right to cross-examine witnesses and to present rebuttal
evidence.

The hearing officer shall have the right in his or her discretion to limit the number
of witnesses whose testimony may be incompetent, irrelevant, immaterial or
unduly repetitious and may also limit the cross-examination of witnesses so as not
to prolong the hearing unnecessarily and unduly burden the record.

A party wishing to offer a document into evidence should provide a copy to all other
parties prior to the time set for the hearing and sent to the Appeal Tribunal at least
24 hours prior to the time of the hearing. Documents not provided to all parties
prior to the hearing shall be received into evidence only for good cause shown.
The hearing officer shall have the right in his or her discretion to exclude the
number of documents that may be ineffectual, irrelevant, immaterial, or unduly
repetitive. Documents marked and offered into evidence shall become part of the
record of the hearing, regardless of whether they are actually received into
evidence. Upon request, copies may be substituted if original documents are
presented.

Objections to evidence shall be made to the Appeal Tribunal at the time the
evidence is offered.

A hearing officer shall take official notice of the determination appealed, the
Nebraska Employment Security Law, any relevant federal statute, any relevant
unemployment insurance program letter issued by the United States Department
of Labor and any relevant regulation of the Department, pursuant to Neb. Rev.
Stat. §84-914. A hearing officer may take official notice of other facts as authorized
in Neb. Rev. Stat. §84-914.

The hearing officer shall function as an impartial fact finder and must attempt to
obtain the reasonably available, competent evidence necessary to resolve the
issues of the case, but shall not act as an advocate for any party.

All testimony before the Appeal Tribunal shall be recorded. Parties to a proceeding
may obtain a duplicate recording or transcript upon written request and by paying
the actual cost of duplication, transcription, and mailing to the Appeal Tribunal.

It shall be the duty of the Appeal Tribunal to reach an independent conclusion regarding
the facts of any case. The Appeal Tribunal shall follow Nebraska Statutes, federal statutes,
the decisions of Courts of superior jurisdictions, previous Appeal Tribunal decisions,
unless specifically overruled, as well as applicable Department rules and regulations and
Unemployment Insurance Program Letters published by the United States Department of
Labor regarding the eligibility, payment and recovery of overpayments of unemployment
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017.

018.

010.

benefits. The Appeal Tribuna! shall not have jurisdiction to determine the validity or
constitutionality of any Department regulation or Nebraska Statute.

A

A decision shall be issued within thirty days following the completion of the hearing
of an appeal. The decision shall contain the findings of fact and the opinion of the
Appeal Tribunal. The decision shall affirm, reverse, or modify the determination
appealed. For good cause shown, the Appeal Tribunal may remand the case to
the Claims-Genter Department. The decision shall be promptly sent to each of the
parties via US Mail or electronic means.

If a decision has not been issued and mailed to the parties within thirty days
following the completion of a hearing, any party may request the Commissioner to
investigate the reasons for the delay.

The GCommissioner commissioner may appoint a different hearing officer to
complete the appeal in the event that a decision is not issued within forty-five days
following the completion of the hearing on the appeal.

The Commissiener commissioner shall be notified by-the-AppealTribunal in writing of all
administrative appeals that have not been assigned a hearing date within 30 days of their
receipt.

A.

Copies of all Appeal Tribunal decisions shall be kept on file for a period of four
years from the date the decision becomes final and available on request at the
Tribunal's discretion. With the exception of the last hames of claimants, ali other
identifying references to interested parties, to the extent possible, may be
expunged from such copies.

Decisions published in a case digest may be made available to persons other than
the parties to the appeal, if the first name of the claimant and his or her social
security number are expunged or redacted from the copy made available to the
public. With the exception of the last nhames of claimants, all other identifying
references to interested parties, to the extent possible, may be expunged or
redacted at the Appeal Tribunal’s discretion.

Appeals records and decisions rendered under the Employment Security Law and
designated as precedential decisions by the GemmissionerefLaber commissioner
on the coverage of employers, employment, wages, and benefit eligibility may be
published in a case digest or precedent manual, or otherwise made available to
persons other than the parties to the appeal, if all social security numbers have
been removed and such disclosure is otherwise consistent with federal and state
law. The supervising hearing officer or the Department’s of-Labers General
Counsel may recommend a decision to the GCommissiorer commissioner for
designation as a precedent decision. If a case is recommended for designation as
a precedent decision, the Commissioner commissioner shall seek comment on
such designation from both the supervising hearing officer and the Department’s
of-Labors General Counsel. The Cemimissioners commissioner’'s decision as to
whether or not to designate a decision as a precedent decision shall be final and
not subject to further review or appeal.

Page 5 of 6




020.

021.

022.

Appeals may be taken from decisions made pursuant to this chapter in accordance with
applicable state laws.

Parties may request that an order or decision of the Appeal Tribunal be reconsidered.
Claimants and employers have ten days from the date a decision or order was mailed to
the parties to file a request for reconsideration. The granting of a request for
reconsideration shall be within the sound discretion of the supervising hearing officer or
the hearing officer assigned to the case. The Appeal Tribunal may consider a request for
reconsideration from an employer or the claimant received outside the ten day period only
for good cause shown.

A Bill of Exceptions will be prepared for inclusion in the agency record filed with the district
court in any case upon certification from any party to the appeal hearing that the case is
being or has been appealed to district court. If a party requests a Bill of Exceptions but
does not file an appeal in district court, the party requesting the preparation of the Bill of
Exceptions shall be responsible for the cost of preparing the Bill of Exceptions.
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NEBRASKA ADMINISTRATIVE CODE

LAST REVISION DATE - MAY 14, 2014

TITLE 224 - DEPARTMENT OF LABOR

CHAPTER - APPEALS PROCEDURE

001. This chapter is adopted pursuant to Neb. Rev. Stat. §§48-607, 48-634 and 48-635. It

002.

003.

004.

governs the procedures to be followed regarding appeals from disputed unemployment
benefit claims as set out in the Nebraska Employment Security Law (Neb. Rev. Stat.
§48-601, et seq.). Because the overwhelming number of these hearings involve
unrepresented, unemployed parties who cannot afford legal counsel, these rules do not
incorporate the more formalized rules of procedure for administrative hearings adopted by
the Attorney General in accordance with Neb. Rev. Stat. §84-909 .01.

Hearings shall be conducted before an appeal tribunal consisting of a single hearing
officer. The hearing officers of the Nebraska Department of Labor (“the Department”) and
their staff shall be collectively referred to as the Nebraska Appeal Tribunal.

A. Anyone who receives a determination issued by the Department may file an appeal
with the Department, or the employment security office of another state in the case
of combined wage or interstate claims, by (1) completing a request in a form and
manner designated by the commissioner or (2) submitting a letter expressing intent
to appeal. The appealing party shall identify the particular determination to be
appealed and shall state the reason(s) for the appeal. The appeal filed by the
claimant or the employer must specifically state reasons for the appeal of a finding
an overpayment of unemployment benefits to a claimant or the charging of benefits
to an employer’s experience account. Failure to state a basis for appeal of the
overpayment or charging determination shall act as a waiver of the right to appeal
that issue. The appeal must be received by electronic filing or delivered to the
address listed on the Determination.

B. Except when filed electronically, the appeal must be received by the close of
business within twenty calendar days of the date set forth in the "Date Mailed"
portion of the determination to be considered timely. When filed electronically, an
appeal received by the Appeal Tribunal before twelve o'clock midnight, as
determined by the Department’'scomputer server receiving the appeal, shall be
deemed timely filed. The day of mailing of the Determination shall not be included
in the calendar days. Timeliness of an appeal will be determined by the date the
appeal is received by the Appeal Tribunal.

C. The Appeal Tribunal may hear an appeal received outside the twenty day appeal
period only for good cause shown.

Any appellant who wishes to withdraw an appeal may do so by a written statement
submitted to the Appeal Tribunal or on the record during a hearing before the Appeal
Tribunal.
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005.
006.

007.

008.

009.

010.

All interested parties shall be notified by the Appeal Tribunal that an appeal has been filed.

A hearing officer shall not participate in an appeal in which he or she has a conflict of
interest.

Ex parte communications shall be strictly limited to procedural matters not involving the
factual basis of any claim. Transfer of agency documents to the Appeal Tribunal and the
submission of proposed exhibits to be offered into evidence at a hearing conducted by
telephone conference call shall not be considered ex parte communication.

A. A party may request that the Appeal Tribunal issue a subpoena to compel the
attendance of a witness or the production of documents. Subpoenas should be
submitted at least five days prior to the date the hearing is scheduled. A request
to compel the attendance of a witness shall identify the appeal docket number, the
witness to be subpoenaed with an address where the witness may be served, and
why the presence of the witness is necessary for the presentation of the case.

B. A subpoena request for the production of documents shall identify the appeal
docket number, the documents to be subpoenaed, the person to whom the
subpoena should be sent, and why the production of the documents is necessary
for the presentation of the case.

C. The Appeal Tribunal also may issue subpoenas on its own motion. The Appeal
Tribunal, in its discretion, may limit the number of withesses and documents
subpoenaed in order to eliminate incompetent, irrelevant, immaterial, or
repetitious testimony.

D. A copy of the subpoena issued shall be provided to the requesting party.

A witness subpoenaed to appear at a hearing shall be paid witness fees, upon request.
The witness shall receive eight dollars for each day. A request for witness fees must be
made on a form furnished to the witness at the time the subpoena was received. If the
witness is required to travel for an in-person hearing, the witness shall be compensated
at the rate of $0.485 per mile for each mile actually and necessarily traveled.

A. When an appeal is docketed, the agency shall transmit to the Appeal Tribunal a
Hearing File that contains records of the agency relevant to the issue appealed,
including (1) a copy of the determination appealed and any redetermination issued
after the filing of the appeal; (2) claim notes and fact-finding documents related to
the determination appealed (3) documents considered by the agency when making
the determination appealed, including questionnaires, written statements, or other
documents submitted by the claimant or the employer to agency; (4) any other
determination issued by the agency that is relevant to the issue appealed; and (5)
the appeal statement.

B. The Appeal Tribunal shall make the Hearing File available to any party at least two
business days before the hearing. The Notice of Hearing shall provide the parties
with instructions on how to access the Hearing File.
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011.

012.

013.

014.

015.

If the Appeal Tribunal deems it is appropriate and if its use will not unduly prolong the
dispute, discovery may be used.

Hearings shall be scheduled and heard as quickly as possible. Parties to the appeal shall
be notified of the date and time of the hearing. A Notice of Hearing shall be provided at
least seven days prior to the date of the hearing. The Appeal Tribunal will conduct hearings
by telephone or virtual conference. The Appeal Tribunal may, at its sole discretion, provide
that hearings be conducted in person.

A Request for Continuance shall be made to the Appeal Tribunal. Continuances may be
allowed for good cause and at the sole discretion of the supervising hearing officer or the
hearing officer assigned to the case.

The appealing party shall present its evidence first as to why it believes the determination
appealed from was incorrect and provide any legal authority for the relief requested by the
appealing party. If an appealing party fails to appear for the scheduled hearing pursuant
to the instructions contained within the Notice of Hearing, the Appeal Tribunal may dismiss
the appeal. If any of the responding parties fails to appear, the Appeal Tribunal will proceed
with the hearing and render a decision based on evidence received from the appealing
party. The granting of a Request to Reopen or Request for Reconsideration shall be within
the sound discretion of the supervising hearing officer or the hearing officer assigned to
the case.

A. In accordance with Neb. Rev. Stat. §48-635, a hearing before the Appeal Tribunal
shall be conducted in an informal manner and the common-law or statutory rules
of evidence and other technical rules of procedure shall not apply.

B. All testimony shall be taken under oath or affirmation. Evidence may be excluded
should the hearing officer find it to be incompetent, irrelevant, immaterial, or unduly
repetitious.

C. At the beginning of any hearing at which the appealing party appears, the hearing
officer shall mark the Hearing File as an exhibit and shall admit it into evidence.
The documents in the Hearing File shall be self-authenticating as records of the
agency. Any party may use any portion of the Hearing File when presenting its
case, and the hearing officer may question the parties about any documents in the
Hearing File. The hearing officer shall consider the documents in the Hearing File
when making findings of fact and conclusions of law and shall determine what
weight to give to the documents.

D. Each party shall have the right to present evidence, both oral and documentary.
Each party shall have the right to cross-examine witnesses and to present rebuttal
evidence.

E. The hearing officer shall have the right in his or her discretion to limit the number

of witnesses whose testimony may be incompetent, irrelevant, immaterial or
unduly repetitious and may also limit the cross-examination of witnesses so as not
to prolong the hearing unnecessarily and unduly burden the record.
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016.

017.

A party wishing to offer a document into evidence should provide a copy to all other
parties prior to the time set for the hearing and sent to the Appeal Tribunal at least
24 hours prior to the time of the hearing. Documents not provided to all parties
prior to the hearing shall be received into evidence only for good cause shown.
The hearing officer shall have the right in his or her discretion to exclude the
number of documents that may be ineffectual, irrelevant, immaterial, or unduly
repetitive. Documents marked and offered into evidence shall become part of the
record of the hearing, regardless of whether they are actually received into
evidence. Upon request, copies may be substituted if original documents are
presented.

Objections to evidence shall be made to the Appeal Tribunal at the time the
evidence is offered.

A hearing officer shall take official notice of the determination appealed, the
Nebraska Employment Security Law, any relevant federal statute, any relevant
unemployment insurance program letter issued by the United States Department
of Labor and any relevant regulation of the Department, pursuant to Neb. Rev.
Stat. §84-914. A hearing officer may take official notice of other facts as authorized
in Neb. Rev. Stat. §84-914.

The hearing officer shall function as an impartial fact finder and must attempt to
obtain the reasonably available, competent evidence necessary to resolve the
issues of the case, but shall not act as an advocate for any party.

All testimony before the Appeal Tribunal shall be recorded. Parties to a proceeding
may obtain a duplicate recording or transcript upon written request and by paying
the actual cost of duplication, transcription, and mailing to the Appeal Tribunal.

It shall be the duty of the Appeal Tribunal to reach an independent conclusion regarding
the facts of any case. The Appeal Tribunal shall follow Nebraska Statutes, federal statutes,
the decisions of Courts of superior jurisdictions, previous Appeal Tribunal decisions,
unless specifically overruled, as well as applicable Department rules and regulations and
Unemployment Insurance Program Letters published by the United States Department of
Labor regarding the eligibility, payment and recovery of overpayments of unemployment
benefits. The Appeal Tribunal shall not have jurisdiction to determine the validity or
constitutionality of any Department regulation or Nebraska Statute.

A

A decision shall be issued within thirty days following the completion of the hearing
of an appeal. The decision shall contain the findings of fact and the opinion of the
Appeal Tribunal. The decision shall affirm, reverse, or modify the determination
appealed. For good cause shown, the Appeal Tribunal may remand the case to
the Department. The decision shall be promptly sent to each of the parties via US
Mail or electronic means.

If a decision has not been issued and mailed to the parties within thirty days

following the completion of a hearing, any party may request the Commissioner to
investigate the reasons for the delay.
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018.

019.

020.

021.

022.

C. The commissioner may appoint a different hearing officer to complete the appeal
in the event that a decision is not issued within forty-five days following the
completion of the hearing on the appeal.

The commissioner shall be notified of all administrative appeals that have not been
assigned a hearing date within 30 days of their receipt.

A. Copies of all Appeal Tribunal decisions shall be kept on file for a period of four
years from the date the decision becomes final and available on request at the
Tribunal's discretion. With the exception of the last names of claimants, all other
identifying references to interested parties, to the extent possible, may be
expunged from such copies.

B. Decisions published in a case digest may be made available to persons other than
the parties to the appeal, if the first name of the claimant and his or her social
security number are expunged or redacted from the copy made available to the
public. With the exception of the last names of claimants, all other identifying
references to interested parties, to the extent possible, may be expunged or
redacted at the Appeal Tribunal’s discretion.

C. Appeals records and decisions rendered under the Employment Security Law and
designated as precedential decisions by the commissioner on the coverage of
employers, employment, wages, and benefit eligibility may be published in a case
digest or precedent manual, or otherwise made available to persons other than the
parties to the appeal, if all social security numbers have been removed and such
disclosure is otherwise consistent with federal and state law. The supervising
hearing officer or the Department’s General Counsel may recommend a decision
to the commissioner for designation as a precedent decision. If a case is
recommended for designation as a precedent decision, the commissioner shall
seek comment on such designation from both the supervising hearing officer and
the Department’s General Counsel. The commissioner's decision as to whether or
not to designate a decision as a precedent decision shall be final and not subject
to further review or appeal.

Appeals may be taken from decisions made pursuant to this chapter in accordance with
applicable state laws.

Parties may request that an order or decision of the Appeal Tribunal be reconsidered.
Claimants and employers have ten days from the date a decision or order was mailed to
the parties to file a request for reconsideration. The granting of a request for
reconsideration shall be within the sound discretion of the supervising hearing officer or
the hearing officer assigned to the case. The Appeal Tribunal may consider a request for
reconsideration from an employer or the claimant received outside the ten day period only
for good cause shown.

A Bill of Exceptions will be prepared for inclusion in the agency record filed with the district
court in any case upon certification from any party to the appeal hearing that the case is
being or has been appealed to district court. If a party requests a Bill of Exceptions but
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does not file an appeal in district court, the party requesting the preparation of the Bill of
Exceptions shall be responsible for the cost of preparing the Bill of Exceptions.
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