NEBRASKA DEPARTMENT OF HEALTH AND HUMAN SERVICES
NOTICE OF PUBLIC HEARING

February 1, 2022
10:00 a.m. Central Time
Nebraska State Office Building — Lower Level A
301 Centennial Mall South, Lincoln, Nebraska
Phone call information: 888-820-1398; Participant code: 3213662#

The purpose of this hearing is to receive comments on proposed changes to Title 172,
Chapter 96 of the Nebraska Administrative Code (NAC) — Medication Aide Registry. The
proposed changes update terminology and definitions; specify requirements for placement
on the medication aide registry; remove the requirement for certified copies of criminal
charges and convictions and allow the submission of non-certified copies; update
requirements for competency assessments and the renewal and reapplication process;
remove duplicate statutory, unnecessary, or inconsistent language from the regulations;
update section headings and formatting; and restructure the regulatory chapter.

Authority for these regulations is found in Neb. Rev. Stat. § 81-3117(7).

In order to encourage participation in this public hearing, a phone conference line will be
set up for any member of the public to call in and provide oral comments. Interested
persons may provide verbal comments in person or by participating via phone conference
line by calling 888-820-1398; Participant code: 3213662#.

Interested persons may attend the hearing and provide verbal or written comments, or
mail, fax or email written comments, no later than the day of the hearing to: DHHS Legal
Services, PO Box 95026, Lincoln, NE 68509-5026, (402) 742-2382 or
dhhs.regulations@nebraska.gov, respectively.

A copy of the proposed changes is available online at http://www.sos.ne.gov, or by
contacting DHHS at the mailing address or email above, or by phone at (402) 471-8417.
The fiscal impact statement for these proposed changes may be obtained at the office of
the Secretary of State, Regulations Division, 1201 N Street, Suite 120, Lincoln, NE 68508,
or by calling (402) 471-2385.

Auxiliary aids or reasonable accommodations needed to participate in a hearing can be
requested by calling (402) 471-8417. Individuals who are deaf or hard of hearing may
call DHHS at (402) 471-9570 (voice and TDD) or the Nebraska Relay System at 711 or
(800) 833-7352 TDD at least 2 weeks prior to the hearing.



NEBRASKA

Good Life. Great Mission.

DEPT. OF HEALTH AND HUMAN SERVICES Pete Ricketts, Governor

TO: Executive Board
Room 2108 State Capitol
Legislative Council

FROM: Marge Respeliers, Paralegal |
Legal Services

Department of Health and Human Services (DHHS)

DATE: December 20, 2021

RE: Notice of Rulemaking under Neb. Rev. Stat. § 84-907.06

The Department of Health and Human Services (DHHS) will be holding a public hearing on
amending the following regulations:

TITLE: 172 Professional and Occupational Licensure
CHAPTER: 96 Medication Aide Registry

These regulations are scheduled for public hearing on February 1, 2022.

The purpose of this hearing is to receive comments on proposed changes to Title 172, Chapter
96 of the Nebraska Administrative Code (NAC) — Medication Aide Registry. The proposed
changes update terminology and definitions; specify requirements for placement on the medication
aide registry; remove the requirement for certified copies of criminal charges and convictions and
allow the submission of non-certified copies; update requirements for competency assessments
and the renewal and reapplication process; remove duplicate statutory, unnecessary, or
inconsistent language from the regulations; update section headings and formatting; and
restructure the regulatory chapter.

The following items are enclosed for your referral to the chair of the relevant standing committee
of the Legislature:

A copy of the notice of public hearing;

A copy of the proposed regulations;

A copy of the Policy Pre-Review Checklist; and

The estimated fiscal impact of this rulemaking action on state agencies, political
subdivisions or persons being regulated.

e

Helping People Live Better Lives —




FISCAL IMPACT STATEMENT

Agency: Department of Health and Human Services

Title: 172

Prepared by: Dan Taylor, RN

Chapter: 96

Date prepared: 7/12/2021

Subject: MEDICATION AIDE REGISTRY

Telephone: 402-471-4969

Type of Fiscal Impact:

State Agency Political Sub. Regulated Public
No Fiscal Impact ( ) ( ) (0)
Increased Costs (0O) (0O (0)
Decreased Costs () (0) ( )
Increased Revenue (0O) (0O (0)
Decreased Revenue (0O) (0) (O)
Indeterminable (0O) (0O (0O)

Provide an Estimated Cost & Description of Impact:

State Agency:

Political Subdivision:

Regulated Public: In this chapter, language was changed from the requirement
that the applicant needed to send certified copies of all charges, amended charges,
pleas, sentencing and probation orders for convictions to the Department and the
applicant will now only be required to send non-certified copies of all charges,
amended charges, pleas, sentencing and probation orders for convictions. This
will reduce the cost of the applicant having to have certified copies made to meet
the regulation.

If indeterminable, explain why: Cost of certified copies from the different county
courts vary in cost to the applicant. Certified copies cost more to make than normal
copies that aren’t certified. The total cost can vary according to how many
convictions the applicant may have as well as how many pages need to be copied.
The assumption is that changing the regulation from requiring certified copies will
reduce the cost to the applicant.
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TITLE 172 PROFESSIONAL AND OCCUPATIONAL LICENSURE
CHAPTER 96 MEDICATION AIDE REGISTRY

96-001. SCOPE AND AUTHORITY:. These regulations apply to the establishment and

maintenance of the Medication Aide Registry pursuant to the Medication Aide Act:, Nebraska

Revised Statute (Neb Rev Stat)§§ 71 6718to 71 6742 Ghnd%areuprewdeps,—staﬁmembepsef

002.01 ACTIVE STATUS. Active-status means Tthe individual has met all requirements for
registration, reapplication or renewal and is eligible to administer medications in accordance
with the Medication Aide Act.
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002.03 MEDICATION AIDE-40 HOUR. Medication-Aide-40-hour means-a-medication-aide A
medication aide who has completed a 40-hour course and passed an examination identified
in this chapter 472-NAC96-004.02.

002.04 MEDICATION AIDE-20 HOUR. Medication-Aide-20-hour means-a-medicationaide A
medication aide who has, prior to January 1, 2003, completed a 20- hour course and passed
an examlnatlon identified in thls chapter 4—7—2—NAG—96-994—92

96-003. REQUIREMENTS FOR PLACEMENT ON THE MEDICATION AIDE REGISTRY. 96-

003.01 To qualify for placement on the Registry, the an applicant must submit a complete
application provided by the Department and provide documentation demonstrating that the
applicant meets the requirements of Neb. Rev. Stat § 71-6726 and this chapter.:

(A) Competency in accordance with 172 Nebraska Administrative Code (NAC) 96-004 during
the 6 months preceding the period for which the requested registration will become
effective; and

(B) Must submit to the Department:

(i) Name, address, birth date, social security number;

(i) Identification of any felony or misdemeanor conviction along with date of occurrence
and county and state in which the conviction occurred:;

(ii) Copies of all charges, amended charges, pleas, sentencing and probation orders for
convictions;

(iv) An explanation of the events leading to the conviction, such as what, when, where,
and why, and a summary of actions that the applicant has taken to address the
behaviors or actions related to the conviction;

(v) A letter from the applicant’s probation officer addressing the terms and current status
of the probation, if the applicant is currently on probation;

(vi) To aid in the evaluation of an applicant’s drug or alcohol related convictions, an
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applicant may submit evaluations and discharge summaries where drug or alcohol
treatment was obtained or required. Evaluations and discharge summaries must be
submitted by the provider directly to the Department;

(vii) All records, documents or information requested by the Department;

(viii) An official record documenting demonstration of competency as specified in 172 NAC
95; and

(ix) The required non-refundable fee as specified in 172 NAC 96-010.
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96-004. COMPETENCY ASSESSMENT FOR PLACEMENT ON THE REGISTRY:. The

requirements for demonstration of competence and the required documentation are setforth
Salaun
96-004-04(A)Medication aides providing services in all settings except an assisted-living
facility, IGF/MR intermediate care facility for individuals with intellectual disabilities
(ICE/IID), or nursing home must successfully pass a competency assessment as
identified in 172 NAC 96-005-;
96-004-02(B)Medication aides providing services in an assisted-living facility, {CEMR
intermediate care facility for individuals with intellectual disabilities (ICF/IID), or nursing
home must:
4-(i)Successfully complete a competency assessment as identified in 172 NAC 96-005-;
and
2-(ii)Successfully complete a 40-hour course. The 40-hour course must be on the
competency standards identified in 172 NAC 96-005.01A. The 40-hour course may

include the competency assessment identified in 172 NAC 96-005:;

a-(1)A medication aide who has, prior to January 1, 2003, taken a 20-hour course
and passed an examination administered by the Department, may complete an
additional 20-hour course to meet the required 40-hour course-;

b-(2)These course requirements may be met by a person enrolled in an approved
program of nursing or other allied health program after the content required for
the competencies identified in 172 NAC 96-005.01A have successfully been
completed-; and

&-(3)These course requirements may be met by a person who has taken a

medication course in another state if the course consisted of the required 40 clock

hours:; and
3-(iii)Successfully Ppass the Department designated an examination for Medication Aide-

40 hour administered-by-the-Department. a-The examination passing standard will be

the criterion referenced using the Anghoff Method or equivalent method:;

on-otr- Competan A )

by copy of letter, certificate, or other official record from the professional who provided or
directed the competency assessment:;
96-004-038B(D)Documentation of successful course completion must be by copy of letter,
certificate, or other official record from the professional or entity offering the 40-hour
course, or the additional 20-hour course for those individuals who, prior to January 1,
2003, had completed a 20-hour course and the state written exam-;
96-004-03C(E)Documentation of successful course completion by a student enrolled in an
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approved program of nursing may be met by a signed statement from a faculty member
of the program who is also a licensed health care professional. The written statement
must identify the name and Social Security Number of the student and a statement that
the student has completed the course work covering the competencies identified in 172
NAC 96-005.01A. For the purposes of the Mediction Act and 172 NAC 96, this will meet
the requirement of the 40-hour course; and

96-004-03DB(F)Documentation of successful course completion by a person in another state
who has completed a medication course may be met by submitting a copy of the
certificate of completion or other official documentation from the course. The
documentation must include the name of the individual who has completed the course,
the date of course completion, and the number of hours contained in the course.

96-005. REQUIREMENTS FOR INDIVIDUALS AND/OR ENTITIES OFFERING COMPETENCY
ASSESSMENTS ANB/OR COURSES. Standards that are required to be met to show
competency include the following:

96-005.01 COMPETENCY ASSESSMENTS DEMONSTRATIONS. GCeompetency
Assessment96-005.01A Competency assessments must include a demonstration of each of
the following competency areas and standards:

+(A) Maintaining confidentiality;, Standard:—Bees which includes not shareing
confidential information except when it affects the recipient’s care and is only shared
with te the appropriate person{s);

2-(B) Complying with a recipient’s right to refuse to take medication:, including the
use of Standard-Doesnotforcerecipientsto-take-medication—Uses appropriate
measures to encourage taking of medications when directed for recipients who are
not competent;

3-(C) Maintaining hygiene and current accepted standards for infection control;,
Standard:  Uutilizesing appropriate infection control principles when providing
medications;

4-(D) Documenting accurately and completely; the standard Standard: is to
Aaccurately documents all medication provided including the name of the medication,
dose, route, and time administered and any refusal of medication, and spoilage;

5-(E) Providing medications according to the five 5 rights as outlined at Neb. Rev.
Stat. § 71-6721(9); the Sstandard is to provide: Prevides the right medication, to the
right person, at the right time, in the right dose, and by the right route;

6-(F) Having tThe ability to understand and follow instructions; Standard: and to
Scomprehends written or oral directions;

+(G) Practicing safety in application of medication procedures: Standard:—Properly
which includes the ability to:

a-()Safely Sstores and handles all medications in accordance with entity policy;
b-(ii)Intervenes when unsafe conditions of the medication indicate a medicationshould
not be provided; and

e-(iii)Provides medication to recipients in accordance with their age and condition;

8-(H) Complying with limitations and conditions under which a medication aide or
medication staff may provide medications;, which includes the Sstandard is knowing
that the medication aide or medication staff must Knews-that-they-must:

a-(i)Be competent, have been assessed, and if applicable, be listed on the Medication
Aide Registry with an active status;
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b-(ii) Always comply with the five 5 rights of provision of medications;
&-(iii)Record all medication provided or refused; and
d-(iv)Have additional competencies to provide additional activities;
9.()Having knowledge of abuse and neglect reporting requirements;, the standard is to
identify Standard:—ldentifies:
a-(i)Occurrences of possible abuse of a vulnerable adult and reports this information
to the appropriate person/ or agency as required by the Adult Protective Services
Act; and
b-(ii)Occurrences of possible abuse or neglect of a child and reports this information
to the appropriate person/ or agency as required by Neb—Rev-Stat-§§28-710-to
28-727 Child Protection and Family Safety Act; and
10.(J) Complying with every recipient’s right to be free from physical and verbal abuse,
neglect, and misappropriation or misuse of property; the standard is to Standard:
Does not misuse recipient’s property or cause physical harm, pain, or mental anguish
to recipients.

96-005.0182 CONDUCTING COMPETENCY ASSESSMENTS. Competency assessments

must be conducted by a Ilcensed health care profeSS|onaI ora reglstered medication aide. #

005.02(A) CONDUCTED BY A MEDICATION AIDE. If the competency assessment is
conducted by a medication aide, the competency assessment must be designed, directed,
and reviewed by a licensed health care professional.

96-005.042(B)+ CONDUCTED BY A LICENSED HEALTH CARE PROFESSIONAL. A
licensed health care professional who has designed and is directing the competency
assessment must review the competency assessment process no less than ene 1 time
per year. The review must include, but is not limited to, a measurement of the desired
outcomes of the competency assessment. The licensed health care professional must
maintain a record of the review for no less than three 3 years from the date the review was
conducted.

96-005.023 Deocumentation—of Competency-Assessment: COMPETENCY ASSESSMENT
DOCUMENTATION. Persons offering competency assessments must provide the medication
aide with documentation of successful completion of competency assessment. 96-005-02A
Documentation may be by letter, certificate, or other official record and must include:
4-(A)The name and Ssocial Ssecurity Nnumber of the medication aide who
successfully completed the competency assessment;
2-(B)The date the competency assessment was conducted; and
3-(C)The name, profession, and license number of the licensed health care professional
who conducted or designed and directed the competency assessment.

96-005.034 Eorty-Heour 40-HOUR COURSE REQUIREMENTS. The 40-hour course for an
assisted-living facility, intermediate care facility for individuals with intellectual disabilities
(ICF/IID), and nursing homes must be on the competencies identified in 172 NAC 96-005.01.
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96-005.03B4(A) ASSESSMENT. The assessment must meet the requirements of 172
NAC 96-005.01.

96-005.04(B) DOCUMENTATION OF COURSE COMPLETION. Decumentation—of
Course-Completion: Individuals or entities offering a 40- hour course or the additional 20-
hour course for those individuals who, prior to January 1, 2003, had completed a 20-hour
course and passed an examination administered by the Department, must provide the
medication aide with documentation of successful course completion. 96-005.04A
Documentation must include:
4-(i)The name and Ssocial Ssecurity Nnumber of the individual who successfully
completed the course;
2-(ii)The number of hours in the course and whether the course was the 40-hour
assisted-living, ICF/MR intermediate care facility for individuals with intellectual
disabilities (ICF/IID), or nursing home course, or the additional 20-hour course;
3-(iii)The date the course was successfully completed;
4-(iv)The name of the person or entity responsible for providing the course and
determining successful completion; and
5-(v)The criteria set forth in 172 NAC 96-005.023.

96-006. REVIEW OF ENTITIES CONDUCTING COMPETENCY ASSESSMENTS ANB/OR
COURSES AND REVIEW OF MEDICATION AIDE ACTIVITIES. 96-066-04 In order to ensure
compliance with the Medication Aide Act and 172 NAC 96, the Department may:
4-(A)Conduct a review of any entity or person conducting competency assessments andfor
a course; and
2-(B)Review the activities of any applicant or medication aide-; and
(C) Conduct periodic and random reviews without prior notification.

96-006.021 CONDITIONS FOR REVIEW. Conditions or environmental situations which may
trigger a review include, but are not limited to:
4-(A)Receipt of a complaint against a facility or a medication aide;
2-(B)High failure rate on the Bepartment-administered examination for medication aides
in an assisted-living facility, {CF/MR intermediate care facility for individuals with
intellectual disabilities (ICF/IID), or nursing home;

3-(C)A negative medication outcome by a recipient receiving medication from a
medication aide;

4.(D)When there is cause for concern that a facility is not complying with the Act and 172
NAC 96;

5-(E)High rate of medication errors reported or found in a facility; er and

6-(F)Information obtained through the facility survey process.

96-007. REGISTRATION RENEWAL OR REAPPLICATION. Registration as a medication aide
shall be renewed biennially based on competency.
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96-007.01 Expiration: EXPIRATION OF REGISTRATION. All medication aide registrations
expire twe 2 years after the date of registration. If an individual applicant meets the renewal
requirements before the expiration date, his/her their registration will be renewed. If an
individual applicant fails to renew histher their registration by the expiration date, histher their
registration will expire. An individual applicant whose registration has expired may reapply for
registration.

96-007.02 REQUIREMENTS FOR REGISTRATION RENEWAL OR REAPPLICATION.
Reguirements—{for Registration—Renewal-orReapplication: Before histher an applicant’s

registration will be renewed or in order to reapply for registration, an applicant must meet the
following requirements:

4-(A)For renewal or reapplication, and applicant must: Meet-the renewal/reapplication
a-(i) Have completed a competency assessment in accordance with 172 NAC 96-005
during the six months preceding the period for which the requested registration
repewal-orreapplication will become effective; and
b-(ii) Pay the non-refundable renewal or reapplication fee-; and
2-(B)For reapplication only, the applicant must:
a-(i) Attest to the following:
(1) That sthe the applicant has not provided services in Nebraska since sthe they
last held an active registration; or
(2) To the actual number of days sthe the applicant provided services if the
applicant medication aide has provided services in Nebraska since sthe they
last held an active registration.

96-007.03 PROCEDURES FOR RENEWAL OR REAPPLICATION. Procedures It is the
responsibility of the applicant to renew or reapply to be active on the registry by following
these procedures:
(A) Prior to the renewal period the applicant must notify the Department of any name or
address changes;

96-007-03(B) Any registrant applicant who wishes to renew his-er-her their registration or
to reapply for registration must submit to the Department:
4.(i) The renewal notice or written application which:

a-(1)Is verified by the registrant's/ applicant’s oath; and
b-(2)Contains the following aboutthe-applicant:

H(a)Name;
2)(b)Address; and

£3)(c)Social Security Number; and
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(ii) Any revocations, suspensions, or other disciplinary actions against any health
care professional credential held by the applicant during the time period since the
credential was active;

iii) Any disciplinary charges pending against any health care professional credential
held by the applicant;

(iv) Copies of all charges, amended charges, pleas, sentencing and probation orders
for convictions;

(v) A statement describing all felony or misdemeanor convictions during the time
period since the registration was active;

(vi) A letter from the applicant’s probation officer addressing the terms and current
status of the probation, if the applicant is currently on probation;

(vii) To aid in the evaluation of an applicant’s drug or alcohol related convictions, an
applicant may submit evaluations and discharge summaries where drug or
alcohol treatment was obtained or required. Evaluations and discharge
summaries must be submitted by the provider directly to the Department;

Lo tciomonidoceribine 2l

£68)(vii)All records, documents or information requested by the Department:;
A(ix)An official record documenting Bdocumentation of competency in
acecordance as specified in with 172 NAC 96-004-;
2-(x)The non-refundable renewal or reapplication fee and any other applicable fees-
and;
3-(C)For reapplication only, the applicant must provide the following:
a-(i) A written attestation which states:
(1) That sthe the applicant has not provided services in Nebraska since sthe they
last held an active registration; or
(2) To the actual number of days sthe the applicant provided services if the
applicant has provided services in Nebraska since sthe they last held an
active registration.

96-007.04 REFUSAL TO RENEW REGISTRATION. The Department may refuse to renew
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a registration or deny reapplication for a registration for failure to meet the requirements
specified in 172 NAC 96-007 or for falsification of any information submitted for renewal or
reapplication of registration. Such refusal will be made pursuant to an informal conference as
set forth in Neb. Rev. Stat. § 71-6731 and! or hearing in accordance with the Department’s
Rules of Practice and Procedure.

96-008 GROUNDS AND PROCEDURES FOR DENIAL, REFUSAL OF RENEWAL OR
REAPPLICATION, OR REMOVAL FROM THE REGISTRY. The Department may deny, refuse
to renew or remove a medication aide from the reqistry if the medication aide does not meet the
requirements set out in the Medication Aide Act and this chapter.

96-008.01 DENIAL OF APPLICATION. The Department will deny an application for
placement on the Rregistry as a medication aide when the applicant fails to meet the
requirements specified in 172 NAC 96-003.

96-008.02 REFUSE RENEWAL OR REAPPLICATION. The Department will refuse renewal
or reapplication for registration or remove registration if the medication aide fails to meet the
requirements specified in 172 NAC 96-003.

96-008.03 REASON TO DENY, REFUSE RENEWAL OR REAPPLICATION OR REMOVE
REGISTRATION. The Department may deny, refuse renewal or reapplication for; or remove
registration for the following reasons:
4-(A)Failure to demonstrate competency as identified in 172 NAC 96-005;
2-(B)Failure to produce evidence of competency assessment performed or directed by a
licensed health care provider;
3-(C)Conviction of a felony or misdemeanor if it relates to the competency standards in
172 NAC 96-005.01A or reflects on the moral character of the applicant or medication
aide;
4.(D)Failure to comply with appropriate verbal and written direction given by a recipient
with capability and capacity to make informed decision about medications, caretaker
or licensed health care professional in the provision of medication;
5.(E)Falsification or failure to report any information on application for registration or
renewal; andfer
6-(F)Providing medication aide services without an active medication aide registration.

96-008.04 INFORMAL CONFERENCE. If the Department denies, refuses renewal or
reapplication of, or removes registration other than for non-payment of the renewal or
reapplication fee, the applicant or registrant will be notified and given an opportunity for an
informal conference as set forth in Neb. Rev. Stat. § 71-6731 and/er a hearing in accordance
with the Department’s Rules of Practice and Procedure.

96-008.05 REAPPLICATION IF DENIED, REFUSED RENEWAL OR REAPPLICATION OR
REMOVED FROM REGISTRY. When a registration as a medication aide has been denied,

refused renewal or reapplication, or removed from the Registry, an applicant requesting
registration must reapply for such registration as identified in 172 NAC 96-003, but may not
reapply until one year has elapsed since the denial/ or refusal was effective.
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96-0109. FACILIY-ORINDIMBUAL REQUIREMENT TO REPORT .: Entities shall report to the
Department anv adverse actlon taken aqalnst a medlcatlon aide Any—nmeaiaahty—epmdnﬂduat

ing-the g aide-ta action-ady ely aide-due
to alleged mcompetence theefaemty—emndtwduakmuspmak&a%pemte%egepaﬁment—the
s Adverse action includes
termlnatlon of employment suspensmn demotlon or any other type of restriction or action
adversely affecting a medication aide.  96-040.02 The report must include:
4(A)The name, address, and Ssocial Ssecurity Nnumber of the medication aide;
2-(B)The date of the alleged incident{s} or incidents and date of adverse action;
3-(C)The name of the individual, if applicable, who was the recipient! or intended recipient of
the medication{s} or medications during the act{s) or acts of the alleged incompetence;
4-(D)A description of the alleged act{s) or acts of incompetence and any supporting
documents or records; and
5.(E)Any other related facts known to the facilibr-orperson Entity making the report.

96-0140 SGHEDUJ:EQTLEEE& INITIAL REGISTRATION RENEWAL OR REAPPLICATION

Renewat—er—Reappheatren—Eee An appllcant for |n|t|al reglstratlon renewal or reappllcatlon to

provide services as a medication aide must pay a fee of $18. This fee is non-refundable.
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