
NOTICE OF RULEMAKING HEARING
STATE OF NEBRASKA

DEPARTMENT OF AGRICULTURE

NOTICE IS HEREBY GIVEN that the Nebraska Department of Agriculture (NDA) will hold a
rulemaking hearing on October 4, 2021, at 10:00 a.m. CT at NDA, Fourth Floor, State Office
Building, 301 Centennial Mail South, Lincoln, Nebraska 68509, for the proposed amendment of
Nebraska Administrative Code, Title 19, Chapter 4 entitled Practice and Procedure Regulations
and the repeal of Title 19, Chapter 5 entitled the Negotiated Rulemaking Practice and
Procedure Regulations. The old regulations implemented LB 446 of 1994 by copying the model
rules of the Nebraska Attorney General's Office. The amended Title 19 Chapter 4 adopts by
reference the model rules promulgated as Title 53 NAC Chapters 1, 2, 3, and 4.

NOTICE IS ALSO HEREBY GIVEN that NDA will hold a rulemaking hearing on October 4,
2021, at 1:30 p.m. CT at NDA, Fourth Floor, State Office Building, 301 Centennial Mail South,
Lincoln, Nebraska 68509, for the proposed repeal of Nebraska Administrative Code, Title 29,
Chapter 2 entitled Livestock Friendly County Regulations. The regulations are being repealed
because the current regulations are outdated and are more guidance than enforceable
requirements due to the fact that county participation is permissive.

The hearings will be conducted under N^h. Rev. Stat. §84-907. COPIES OF THE PROPOSED
AMENDMENT AND REPEALS, AND INFORMATION PROVIDED TO THE GOVERNOR
INCLUDING THE FISCAL IMPACT STATEMENT ARE AVAILABLE FOR PUBLIC
EXAMINATION at NDA and at the Offices of the Secretary of State, 1201 N Street, Ste 120,
Lincoln, Nebraska orwebsite (www.sos.ne.aov/rules-and-regs/regtrack/index.cQi).

ALL INTERESTED PERSONS are invited to attend and testify at the hearings. Reasonable
accommodations including the appointment of a licensed interpreter will be provided if
requested with seven days notice to NDA at (402) 471-2341 (Voice) or the Nebraska Relay
System at 711 or 800-833-7352 (TTY) to ask the operator to call NDA or email
patricia.moock@nebraska.gov. Interested persons may submit written comments to NDA or
e-mail comments to the Secretary of State's website. Comments will be made a part of the
hearing records if received by October 3, 2021.

DATED at Lincoln, Nebraska, this 25th day of August, 2021.

NEBRASKA DEPARTMENT OF AGRICULTURE
Steve Wellman, Director



DRAFT FISCAL IMPACT STATEMENT

Agency: Nebraska Department of Agricuiture
Title: 19
Chapter: 4 and 5
Subject: Practice and Procedure Regulations
and Negotiated Rulemaking Practice and
Procedure Regulations

Prepared by: Ashley Bonebright
Date prepared: August 18, 2021
Telephone: 471-2341

Type of Fiscal impact:

No Fiscal Impact
Increased Costs
Decreased Costs
Increased Revenue
Decrease Revenue

Indeterminabie

State Agency
x
( )
( )
( )
( )
( )

Political Sub.
x
( )
( )
( )
( )

_J=

Regulated Public
x
( )
( )
( )
( )
^L

Provide an Estimated Cost & a Description of Impact:

State Agency:

There would be no fiscal impact on the Department of Agriculture in the amendment of
19 NAC 4 and repeal of 19 MAC 5.

Political Subdivision:

No changes due to the amendment and repeal.

Regulated Public:

No changes due to the amendment and repeal.

If indeterminable, explain why:
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NEBRASKA ADMINISTRATIVE CODE

TITLE 19 - DEPARTMENT OF AGRICULTURE, ADMINISTRATIVE DIVISION
CHAPTER 4-PRACTICE AND PROCEDURE REGULATIONS

001 For any proceeding before the aqency to which the Administrative Procedures Act, Neb.
Rev. Stat. §84-901 et seq. is made applicable by statute, the foilowing Model_R_ujes.of_
Aciency Procedure promulaated as Title 53 NACby the.Nebraska_Attomev General, are
incorporated by reference except as specifically indicated.

001.01 53 NAC Chapter 1 - Negotiated Rulemaking.

001.02 53 NAC Chapter 2 - Petition for Rulemaking.

001.03 53 NAC Chapter 3 - Procedures Governing Dedarator/ Orders,

001.04 53 MAC Chapter 4 - Rules of Procedure for Hearinas in Contested Cases Before
an Agency.

002 Annotation Neb. Rev. Stat ^84-901 through 84-920

QA — Definitions.

01.01 —APA shall moon the Administrative Procedure Act, Nsh. Rgv. S^
§§8'1 901 through 8/1 920.

01.02 —Argument shall mean the oral statement of the petitioner or any other party
which explains his or her view of the facts and issue to be decided, the !awappticabl© to
the question presented, and the reasoning that connects the facts and law.

01.03 —Contested Case shaii mean a proceeding before the Deportment in which the
legal rights, duties, or priviiogoc of specific parties are required by lower constitutional
right to be determined after hearing before the Department.

01.0/1 —Declaratory order proceeding shal! mean a proceeding initiated by a
petitioner seeking issuance of a binding order by the Deportment as to tho
appiicobility of specified drcumstoncoc to a statute, rule, regulation, or order within
the primary jurisdiction of the Deportment.

01.05 —Department shall moon the Department of Aghcu!tur©.

01.06 —Director shall mean the Director of tho Department of Agriculture.

01.07 —Ex parte communication shai! mean an oral or written communication which
is not on the record in a contested case with respect to which reasonabienotice to all
parties was not given. Ex parte communication shall not
include:
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Chapter 4

001.07A Communications which do not pertain to tho merits of a
contested case;

001.07B Communications required for the disposition of ex parts mattersas
authorized by!aw;

001.07C Communicationc in o ratomoking orruiomaking proccoding; ond

01.07 —D Communications to which all parties have given consent.

01.08 —Hearing officer shall mean the person or persons conducting a procooding
pursuant to the APA, whether designated as the presiding office^administrative iaw
judge, or some other title.

04-98 —Interest shall mean, with respect to an issue or matter, muitipie partiesthat
have o similar point of view or that are likely to be affected in a similar manner.

01.10 —intervenor(s) shall mean persons, poiitical subdivisions, corporationsT
organizations, or other entities who have or claim to have any interest, legal right,
duty, privii©g©, or immunity, which would bo directly affected by th© Department's
issuance of a binding dscloratory order or a person meeting thsrequirements of 19-
NAC'1-015.

01.11 —Necessary party shall mean a person who or an entity which has a specific
interest in the applicability of the statute, rule, regulation, or order, as distinguished
from a general interest such as may be the concern of the public atlarge. A necessary
party is one which is or would be adversely affected in a legally cognizabie way by the
uncertainty sought to be resolved.

01.12 —Party or portics chali mean the person by or against whom a contostodcaso is
brought or o person ollowed to inten/ene in a contested case or any person, politicai-
subdivision, corporation, organization, or other ©ntity subject tothe Jurisdiction of the
Department who is involved in a deciarotory order proceeding.

01.13 —Person shall mean an individual, partnership, iimited liability company,
corporation, association, governmenta! subdivision, agency, or public or private
organization of any chctractor.

01.1/l —Pleading sha!! mean anywritten petition, answer, or motion used in any
proceeding before the Department.
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01.15 —Ruie or regulation shall mean any rule, regulation, or standard issued bythe
Department, including the amendment or repeal thereof whothor with or without prior
hearing and designed to implement, interpret, or make cpocific the law enforced or
administered by it or governing its organization or procedure, butnot including rules and
regulations concoming the internal management of the Department not affecting private
rights, private interests, or procedures avaibbioto th© public and not including permits,
certificates of public convenience and necessity, franchises, rate orders and rate tariffs.
and any rules of interpretation thereof, and for the purpose of the APA, every rule and
regulation which shall pr&ccrib® a ponaity shall be presumed to have general
appiicability or to affect private rights and intorcstG.

02—Rule Making Petition.-

02.01 —Any person may petition the Department requesting the promulgation,
amendment, or repeal of Q rule or rcgulotion.

02.02 —A person petitioning the Department shail use the form prescribed in 19 NAC A
019.01 or o reosonablG facsimile of the form so long as the requirementsofthis-section
are met. The petition shall:

002.02A Bo ctcariy do&^Rated as o petition for a rules change;

002.02B In the cose of a propoood new rule or amendment of an oxistingruie,
shall set forth the desired rule in its ontiroty;

002.02C In the case of a petition for the repeal of an existing rule, suchshall be
stated and the rule proposed to bo rcpoalcd shall either be setforth in fuii or
Ghotl be rcforrcd to by Deportment rule number;

002.02D Describe the reason for the rules change;

002.02E Include an address and tcicphone number where the petitionercan be
reached during regularwork hours; and

002.02F Be signed by:

002.02F(1) The petitioner or his or her attorney in which case the
ottorney shall also stoto his or her address and telephone number;

02.02 F(2) A duly authorized officer of the petitioner, if petitioner isa
corporation or other legal entity.
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02.03 —Petition Consideration and Disposition.

002.03A Within sixty (60) days after submission of a petition, the
Deportment shall:

002.03A1 Deny the petition in writing, stating its reasons therefore;

002.03A2 Initiate ruiomaking or regulation making proceedings in
accordance with the APA;

002.03A3 If othorwico lawful, adopt a rule or regulation.

03—Petition for Declaratorv Order.

03.01 —A request for a declaratory order must be made by a petition that moetsthe
roquiroments ofthis-section.

03.02 —Any person may petition the Department for issuance of a deciaratoryorder
as to the applicability to specified circumstances of o statute, rule, regulation, or
order which is within the primaryjuricdiction of the Department.

03.03 —A declaratory order may be requested on the applicability of a statute, rule,
regulation, or order enforced by the Department. "Applicobiiity" roforc to the
oppropricitcnoGG of the rclation of the law to the person, property, or stoto offactG, or its
rclovanco under the drcumstoncos given. Jt may include such questions as whether the
law applies at ail, to whom it applies, when it applies, how it appiies, or which law
applies. Considerations as to whether issuance of a d©clciratory order is appropriate
inciude:

003.03A A declaratory order may be requested only on the applicsbility of
existing statutes and rules and rogulotion&r

003.03B A declaratory order may be requested to obtain o determination of
proposod conduct, not to obtain a determination of the effect of conductthat has
already occurred.

003.03C A declaratory order ie not a mechanism for review or appeal of adecision
made bythe Department in o contested case.

003.03D A declaratory order may not be requested to obtain a doclarationby tho
Department that a statute or rcgulotion is unconstitutionai or that a rcgulation ofth©
Department is invalid.
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03.03 E A declaratory order may not be issued by the Dcpartmont thatwould
Gubstantialiy prejudice the rights of a person who would be a necessary party
and who does not consent in writing to the detorminationof the matter by a
dodctrcitory order proceeding.

03.0-1 —A petition for declaratory order shall be in the form of either a pleading orietter
which shall contain ooch of the following:

003.0'IA A caption, which shall include:

003.0'IAI The venue: BEFORE THE DEPARTMENT OF
AGRICULTURE, STATE OF NEBRASKA;

003.0'1A2 A heading specifying the Gubjoct matter and the
name of the petitioner; and

003.0'1A3 Th© name of the pleading: PETITION FOR
DECLARATORYORDER.

003.CMB The statomonts required in subsection 19 NAG '1-003.05.

003.0'1C The GJgnature of the petitioner, orwhonroprcGontod by anattorney~y:i€-
signature of the attorney.

003.0/1D The name and addross of the petitioner, and when representedby-afl
attorney, the name, address, telephone number, and bar number ofthe attorney.

003.0'IE The petition chail bo made on white, letter sized (8-1/2" x 11 ")pctp©r.

003.CMF The petition GhoII bo iogibly typewritten, photostatically roproduced,
printed, or handwritten. If handwritten, the petition must bcwritton in ink. Only one
side of a page shall contain any writing.

03.04 G Any documents attached to a petition shail be socurcly fostenedto the
pleading and shall meet th® requirements of 19 NAC /1-003.0^IE ond003.0'1F
and, when possible, be reproduced on 8-1/2" x 11" paper or placed in an-8-4^-
x 11" envelope and clearly marked as an attachment to the petition.

03.05 —To be considered, the petition shall include the following:
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003.05A The name and address ofth© petitioner;

003.05B The name and address of ali persons or entitioc, known-te4he
petitioner, who may have a specific interest in the applicability of the statute,
rule, regulation, or order or who maybe adversely affoctocf bytheissue sought to
bo resolved by the petitioner.

003.05C :?te-Gt3tut©, rule, regulation, or order upon which the petitionorGeeks
issuance of a declaratory order;

003.05D A detailed statement of a!l of the material facts and specific
circumstances which apply to petitioner's request for issuance of a
declaratory order;

003.05E All propositions of law or contentions a&serted by the petitioner;

003.05F A demand for the relief to which the petitioner alleges entitiomont. The
petition shall state the petitioner's position os to howtheDepartmont should rule
and why the Department should rule in the manner requested; and

03.05 G Any documents pertinent to the petition that the potitioner
wishes to be considorod by the Deportment.

03.06 —The petition shall be subscribed and verified by the petitioner. If the
petitioner is o corporation, political subdivision, or other entity, then the petitionshai!
be subscribed and verified by a duly authorized agent of the petitioning ontity.

O^W —Tho petitioner shall uso the form prescribed in 19 NAC /1 019.02 or a
reasonable facsimile of the form so long as the requirements of subsoctions 19
NAC /1.003.0/1, 003.05, and 003.06 are satisfied.

03.08 —The petitioner shall also attach to the petition any written consents obtained
from any nococcary party that the petition may be determined by use ofa declaratory
order proceeding.

QA —Submission and Sen/ice of Declaraton/ Order Petition.

CM.01 —The original petition for declaratory order shali bo fiiod with the Directorby
mail or in person during the Department's normal business hours.
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CM.02 —The petition shall be deemed as filed when it is actually r©ceived"by4he
Dopartmont Th© Department sha!) date stamp oil petitions upon receipt.

CM.03 —At the same tim© the petition is filed with the Deportment, th® petitioner shall
serve a copy of the petition, by certified mai!, return receipt roquostcd, on allnecessary
parties, including ail persons, political subdivisions, corporations, organizations, or
other entities who arc known to hove or claim any interest, legairight, duty, privilege, or
immunity which would be directly affected by issuance ofa declaratory order in this
matter by the Department.

05—Disposition of Declaratory Order Petition.

05.01 —Upon the filing of a petition, the Director may conGidor the petition, deieg3te
th© matter to a designated hearing officer or Department employee toconsiderthe
petition and recommend a decision to the Dircctor. In reviewing thopotition, the
Dopartmontmoy, in its discretion, do one or more of th© following:

005.01A Require that additional informotion bo submitted before thepotitionwill
be further considered;

005.01 B Roquirc a petitioner to provide notice to persons or ©ntities whomay
be necessary parties and other persons that a request for a doclaratory order
has beenfiied with the Department;

005.01 C Schedule a date, tim©, and location at which the potitioner andany
other partieo to the proceeding may make an oral presentation on thopotition;

05.01 D Consider the petition and any attcichments without oral
prcsentotion.

05.02 —Within thirty (30) days after the petition is filed, the Departmont shall, in

005.02A issue an order declaring the opplicobility of the statute, reguhtion, rule,
or order in question to the specified circumstonces; or

005.02B Agree to issue an order by a specified time declaring theapplicabilityof
the statute, regulation, rule, or order in question to thespecifiod circumGtancQS; or

005.02C Set the mattcir for specified proceedings as set forth in
subsection 19 NAC A 005.01; or
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05.02 D Decline to issue a declaratory ruling, stating the reasons-fepte
Dopartmcnt'G deGtsiw^

05.03 —Notwithstanding section 19 MAC '1 005.02, the Dopartmont may determine at
any time that it will not issue a declaratory order if issuance of on order under the
circumstoncos would be contraryto any provisions of section 19NAC /l OOQ—ftie-
Department shall notify the petitioner and, if appiicabie, any inten/onor or necessary
party in writing when the Department determines not toissu® a deciaratory order.

0€—I ntor^ontion in Declaratory Order Proceedinfl.

06.01 —Intervention by any pcreon or entity in a declaratory order proceedingshaii
be aliowocf when the following requircmonts arc met:

006.01A A petition for intervention must be submitted in writing to thoDoportment.
Copies must be mailed to ol! parties to the proceeding.

006.01 B The contents of the petition must b© as specified in19
NAC A 006.02.

06.01 C The Deportmont must determine that the interests of justice -aft^be
orderly and prompt conduct of the proceodings will not be impaired byatiovwng
the inton/ention.

06.02 —The petition for intervention shall be submitted to tho Department, in
writing, on 8 Yi x 11" white paper, and shall include each of the following:

006.02A The statute, rcgubtion, rule, or order that may appiy to oreffectthe
person, property, entity, or facts at issue in the matter;

006.02B A statement of facts sufficient to show the intervenor's ifttei=es^

006.02C A statement of facts which demonstrote that the intorvonor-ls-(e@ai-
rights, duties, privileges, immunities, or other legal interests may bosubstanfetiy-
affected by the proceeding or that th© intervenor may intervene pursuant to a
provision of law;

006.02D All propositions of law or contentions asserted bythe inte^enor;and

06.02 E A statement of the spGcific relief requested bythe intervonor.
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The Department may, at its discretion, invite any person or entityto file a
petition for intervention.

06.0A — The Department shall grant a petition for intewontion if the requirementsof 1 &-
NAC -1 006.01 and 006.02 are satisfied.

06.05 —The Dopartmont shail deny a petition for intervention upon determiningthat
the intoroats ofjustice or the orderly and prompt conduct of the proceedingswouid b©
impaired by allowing the intervention.

06.06 —The Department's decision to grant or deny a petition for Intcrventionshai!
be in writing and served upon all parties.

07- — Doclarator/ Order ProceedmssT

07.01 —Ora! argument shall be had only on Gpocific order of the Department. A
petitioner, intcrvonor, necessary party, or the Department may submit a motion for oral
argument to the Dircctor. If opportunity for oral argument is granted, then argument-shati-
bo Gcheduied to be conducted not morc than forty five ('15) days after filing of the
petition. Petitioner and ail other parties or, when represontod, their attorneys, shaii be
served by the Department with a notice of the date, time,and location for oral argument.
The Department shall provide each of the portieswith notico of the proceeding not loss
than seven (7) days in advance of the scheduled date. Service shail b© made by
certified maii, return receipt requested.

07.02 —Oral argument will bo made before a hearing officor or before any
representative of the Department who is authorized to render or to recommend a
decision to tho Department. The hearing officer or Department roprcsentative shall be
in control of the procoeding ond shall:

007.02A Identify the procooding and introduce himsolf or herself andidentify oach
party for the record;

007.02B Hear the oral argument of the petitioner, inten/enor, or
necessary parties;

07.02 C Close the proceedings.

07.03 —At the declaratory order procsecting, Department staff ohall have the rightto
ppesent oral argument.

07. OA — Th© hearing officer or representative may impose reasonoblo timo limitson the
amount of time allocated to each party for oral argument.



Title 19
Chapter 4

07.05 —The parties and Department staff may file briefs in support of their respective
positions. The hearing officer mayfixthe time and order of filing briofsand may direct
that briefs bo submitted prior to the date of oral argument.

07.06 —The orot argument may be conducted either in person or by teiephone
conference ca!!.

0§—Issuance of Dectoratorv OrdeL

08.01 —Th© Department shall issue its declaratory order within sixty (60) days ofthe-
date on which the petition was filed.

08.02 —Tho declaratory order shai! be in writing ond shotl include the following:

008.02A The ncimos of all parties to the proceeding upon which the orderis
y

008.02B The facts upon which the order is based;

008.02C Th© statute, regulation, rule, or order at issue in the matter;

008.02D The Department's conclusion as to the applicctbility ofthostatute,
regulation, ruie, or order to the facts;

008.02E The Deportment's conclucion as to the legal offoct or result of
applying the statute, regulation, rule, or order to the facts; and

08.02 F The roQSonc rolled upon by the Department to support its
conclusions.

08.03 —A copy of the declaratory order shall be served upon sach party by
certified mail, rotum roceipt requested.

08.0/1 —A declaratory order shall have the come status and binding effect as onyothop
order issued in a contested case.

08.05 —|f the Department has not issued 3 declaratory order within sixty (60) days
after the petition has been filed, then the petition shall bo doomed to hoveb©en denied
by the Department.

QQ —Groynds,For,Npt,Issy,in,q.D©ciarotpiv,Ordorc.

1C
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0©7€4 —Grounds upon which the Department shall refuse to issue a dedoratoryorder
include, but arc not limited to, the following:

0&9.01A The petition requests o doclarotory order on Q matter that is
outside the scope ofQuthohtyofthc Department;

009.01 B Tho potition roque&te review or appecii of a decision made by the
Department in a contested caoc;

009.01 C The petition roquest-c Q decloratory order on tho offoct of post
conduct;

009.01 D An investigation for purpoces of a formal adJudJcation, a contested
case, or a petition to issue, amend, or repeal regulations is pending before the
Department involving the petitioner on substantially thesamo or similar facts or
issues raised in the petition;

009.01 E The petition seeks a declaration that a statute or rule or
rcgubtion JG unconstitutional or invalid;

009.01 F The issue raised in the potition has been settied by a change in
circumstances or other means GO OG to rondor moot the need for a
declaratory order;

009.01 G An order would substantiaily prejudice the rights of a porcon orentity
who would bo a necessary party cind who does not consent in writing to the
determination of the matter by Q declaratory order procooding;

009.01 H An order would not rccoivc the controversy or uncertainty; or

09.01 1 Th© question posed orfacts presented are inGufficiontlyspecific.overiy
broad, or are otherwise inopproprioto os a basis upon which to docido the

09.02 —Grounds upon which the Department may determine to refuse to issue-a
declaratory order include, but are not limited to, the following:

009.02A Refusal is necessary to acsuro odequat© cillocation of Department
resources are available for issuing rulings on petitions raisingquestions of
greater urgoncy or significance;

11
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009.02B The quection proGonted is of such comp!oxity that the Department has
had insufficient opportunity or resources to develop a fullymatured ruling;

009.02C The petitioner fails to cubmJt any additional information requested by
the Department or submits such information after the dateoctoblished by the
Department;

40- —Appeal of Deciaraton/ Order. A d©clar3tory order is subject to review in the manner
provided for review of contested cases by the Act. Specific procedures forappea! at:e-set-
forth in Neb. Roy. Stgf. §8'1 917.

4^1—Commc:inc©mentQfaConteGt©d Case,

11.01 —The contested cas® begins with the filing of a petition and request for hearing,
ifQppIicabio, with the Department. Tho petition is the initia! document filed by or with the
Department that sets forth a cloim and request for Departmentaction.

11.02 —The parties to a contested case shall bo the petitioner or person by whom a
contested case is brought and the respondent or person against whom acontested-ease-
is brought.

11.03 —A party may appear on his or her own behalf in a conteotod case
proceeding or may be roprccontod by an ottomoy or other represontativo OG
permitted bylaw.

11.0/1 —The pieadings in a contested case may inciude o petition, answer, rep!y,notioe,
motion, stipulation, objection or order or other formal written document filed in a
proceeding before the Department. Any pleading filed in a contested case chail moot
the foilowing requirement&r

011 .CMA The pleading shall contain a heading cpocifying the name of the
Department and the title or nature of the pleading, shall state material factual
allegations and stole concisoiytho ciction the Department is boingroquested to
take, sha!i contoin the name ond oddrcso ofth© petitioner, and shall b© signed
by the party filing the pleading, or when represented by an attorney, the signature
of that attorney.

011 .CMAI Attorneys shall aiGO includo their oddreGG, tolophono
number and bar number.
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011 .CMA2 The initicti petition shall aiso contoin the name and
address ofth© respondent.

11 .Q'1 B Al! pleadings shall be mode on white, letter sized [QVz. x 11) paper
and shall be legibiytypowritton, photostaticaliy reproduced, printedor
hondwritten. If handwritten, a pleading must be written in ink.

11.05 —All pleadings sha!! be filed with the Department at its officiol office. Filingmay
bo accomplished by personal delivery or mail and will be received during regular office-
hours of th® Department.

11.06 —The Department shall serve a copy of the petition on each respondent listed4ft-
the petition personaily or by first-cla&s or certified mail. Written proof of such service
shall be filed with tho Department. Eoch respondent who chooses tofile a rooponsive
pleading must do so within 20 days from the date of persona! service or the date of
Department mailing of the petition.

11.07 —All pleadings subsequent to the initial petition shall be served by the party
filing such pleading upon oil attorneys of rocord or other representatives ofrccord and
upon ail unropresented pdrtics. Service shall be made personally orby first class or
certified mail. Written proof of such service shall be filed with thcDopartmont.

11.08 —Unless state law provides that a hociring is not required, a hearing date shall
be set by the Deportment not sooner thon 20 days unless the hearing datcic cot in
accordance with statutory requirementG. A written notice of the time ond place of
hearing and the name of the hearing officer, if known, shall be served bythc Department
upon all attorneys of record or other rGprecentatives of record and upon ai!
unre presented parties. The notice must include a proof of such service and will be filed
with the Department.

11.09 —In computing time proocribod or allowed by these rules and reguiationsor by
any applicable statute in which tho method of computing time is not specificaily
provided, days will be computed by excluding the day of the act or event and including
the last day of the period, if the tast day of the period foils ona Saturday, Sunday, or
state holiday, the period &hol[ include the next working day.

43 —Heorincj Officer Criteria.

12.01 —The Department may be authorized by Eawto delegate to 3 hoaringofficer
other than the Director the functions of conducting o prehearing

13
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conference, a hearing, or both, and submitting o recommended decision to the
Department

12.02 —A person who has ccrvcd as investigator, prosecutor, or advocate in a
contested case or in its prehearing stage moy not serve as hearing officer or assist or
advise a hearing officer in the Game proceeding except as provided insubsection 19-
NAC/t 012.0/1.

12.03 —A person who is subject to the authority, dircction, or discretion of one who has-
served as investigator, prosecutor, or advocato in o contested case or inits prohoaring
stage may not serve as hearing officer or advise a hearing officer in the same
proceeding except as provided incubsection 19 NAC 'I 012.0^1.

12.0^1 —If ail parties concont, o person who has served as, or who is subject to the
authority, direction, or discretion of one who has served as investigator, prosecutor, or
advocate in a contested case or in its prehearing stage may assista hearing officer in the
preparation of orders.

12.05 —A person who has participcited in o determination of probable couse orother
equivalent preliminary determincition in a contoctod caso may sorvG as hearing officer
or assist or advise a hearing officer in the same proceeding.

12.06 —A person may serve as hearing officer at successive stages of the same
contostod coco.

4S—Prohibitions Against Ex Parte Communicotiort&T

13.01 —The prohibitions found in this section shall apply beginning at the timenotice
for hearing is given.

13.02 —Prohibitions; to whom applicable.

013.02A No party in a contested case or other person outeido the
Depctrtment having an interest in the contested case sha!! make or knowingly
cause to be made an ex parte communication to the hearingofficer or to the
Director or employee who is or may reasonably be expected to be involved in
the decisionmaking process of the contestedcase.

013.02B The hearing officer or Director or employee who is or may
reasonably be expocted to be involved in the decisionmaking process ofthe
contested case shaii not make or knowingly cause to be made an ex

u
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parte communication to any party in a contested caco or other person
outside the Deportment having an interest En the contested case.

13.02 C The Director or employee if engaged in tho inve£tigat4en-ef~
csnforcement of a contested case shai! not make or knowingly cause to bemade
an ex parto communication to a hearing officer or th® Director or employee
who is or may reasonably bo expected to be involved in tho decisionmaking
process of the contested case.

13.03 —The hearing officer or Director or employee who is or may reasonably be
expected to be involved in the decisionmaking process of the contested case who
receives or who makes or knowingly causes to be made on ex parte communication se^
forth in ports 19 NAC A 013.02A through 013.02C shall file inthe record of the
contested coce:

013.03A A!l such written communications;

013.03B Memoranda stating the substance of all such oral
communications; and

013.03C A!i written responses and memoranda stating tho substance ofall oral
responses to all the ex partc communicotions.

013.03D The filing shal! be made within two working days of the receipt ormaking
of the ox porte communication. Notice of the filing, with an opportunityto respond,
shall be given to all parties of record.

013.03E Filing and notice of filing provided under part 19 NAC A 013.03Dshall
not bs considered on the record and reasonable notice for purposes of the
definition of ox parts communication.

4^—Prehearino Procodures.

1-1.01 —A hearing officer designated to conduct a hearing may determine, subject to
the Department's rules and regulations, whether a preheoring conference-witi-be-
conducted. Ifaprehearing conforonce is not held, o hearing officer for the hcoring may
issue d prehoaring order, based on the pleadings, toregulate the conduct of th©
proceodingc.

01'4.01A If a prehearing confGronce is conducted:

01^f.01A1 The hearing officer shall promptly notify the Departmentofthe
determination that o prehearing conference will be

15
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conducted. The Department may assign another hearing officer forthe
prehearing conference; and

014.01A2 The hearing officer for the preheoring confcronco shall set the
time and plocc of the conference and givo reasonabio written notice to
a!l parties and to all persons who have fiied writtenpetitions to intorvone
in the matter. The Department shal! give notice to other porcons entitled
to notice.

01-1.01A3 The notice rcforrcdto JnsubpartlQ NAC '1 01'1.01A2shall
include the following:

01/l.01A3(ci) The names and mailing addresses of ail parties
and other persons to whom notice is being given bythe hearing

7

01'1.01A3(b) The name, officiol title, maiiing address, and
telephone number of any counsel or employee who has been
designated to appear for tho Department;

OU.OIASfc) The official file or other reference number, thenctme
of the procoeding, and a general description oftho subject

OX01A3(d) A statement of the time, place, and nature ofthe
prehoctring conference;

01 ^l.01A3(e) A statement of the legal authority and Jurisdiction
yneter which the prehearing conference and thohooring are to
be hold;

01'1.01A3ff) The namo, official titie, maiiing address, and
teicphone number of the hearing officer for the prehearing
conforoncQ;

01 ^.01A3(cj) A statement that a party who foilG to attend or
participote in a prehearing conforonce, hearing, or other stage
of a contested case orwho fails to make a good faitheffort to
comply with a prchoaring order may be hold in default under the
APA; and

01'1.01A3(rh) Any other matters that the hearing officer
considers desirable to expedite the proccGdings.

ie
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01 '1.01 B Th© hearing officer Ghal! conduct a prehearing conference, as may be-
appropriate, to deal with cuch matters as ©xplonation ofsottiementpoccibilitEe&T
preparation of stipulations, darification of issues, rulings onidentityand
limitation oftho number of witnesses, objections to proffers ofevidence,
determination of the extent to which direct cvidonco, rebuttal evidence, or cross
examination wiii bo prcsonted in written form and the extent to which telephone,
television, or other electronic means will be used as a substitute for proceedings
in person, order of presentation of evidence and cross examination, rulings-
regarding iGGUonco ofcubpocnac, discovery orders, and protective orders, and
such other mafterc as will promot® the orderiy and prompt conduct ofth©
hearing.
The hearing officer chail icsuo o prehearing order incorporQting thomattors-
determined at the prehearing conf©rence.

1 ^1.01 C The hearing officer may conduct all or part of the prchociring
conference by telephone, television, or other electronic means if ©ach
participant in the conference has anopportunityto participate in, to heor,and, if
technicaiiy feasible, to coo the entire proceeding while it is takingplace.

14.02 —Discovery in contested cases.

01 '1,02A Th© hearing officer or o designee, at the request of ony porty or upon
the hearing officer's own motion, may iccuo subpoenas, discovery orders, and
protective orders in accordance with the rules of civil procedure except as may
othen/vise be prescribed bylaw. Subpoonas andorders iscuod under this
subsection may be enforced by the district court.

01 ^).02B Any prehearing motion to compei diGcovory, motion to quosh,motion
for protective order or other discovery related motion sha4r

01'1.02B1 Quote the interrogotory, request, question, or subpoena at
issue, or be accompaniod by a copy of the intorrogatory, request,
subpoena oroxcorpt of a deposition;

01/1.02B2 State the reasons supporting the motion;

01'1.02B3 Bo accompaniod by a statomont cotting forth the stepsor
efforts made by the moving party or his or her councoi to resolveby
ogrcomont the iccues raised and that agreement has not been
achieved; and

17
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01'/1.02B'1 Bo fiiod with th© Department. The moving porty must sorve
copies of ati such motions to all parties to the contested case.

1-4.02 C Otherthon is provided in subpart 19 NAC -1"01/1.02B^ discovery
materials noocf not be filed with the Dopartment.

1/1.03 —The hearing officer may, in his or her diGcrction, grant extensions oftimeor
continuoncos of hearings upon the hearing officer's own motion or at the timely request
of any party for good cause shown. A party must file o written motion for continuance
which states in detail the rcasons why o continuance is necessary and serve a copy of
the motion on all other parties.

014.03A Good CCIUGO for an oxtonsion of time or continuance may
include, but is not limited to, the following:

01^1.03A1 lilncciC ofthe party, iegai counse! orwitnGss;

01'1.03A2 A change in legal repr©sent3tion; or

1-1.03 —A3 Sottlomont negotiations arc undorway.

1-1.0-1 —Amendments.

01 -1.0/1A A petition may bo amended at any time before an ancwor is filedor is
due if notice is givon to the respondent or his or her attorney. In a!) other cases, a
petitioner must request pormi&sion to amend from the hearing officer.

1 <1.0/1 B A hearing officor may aiso oilow, in his or hor discrction, the fiiing of
supplemental pleadings alleging facts materiot to th© caco occurring after the
original pleadings were filed. A hearing officer may alsopermit cimcndmont of
picsadings where a mistoke-appears or where amendment does not materialiy
change a claim or dofcnse.

1'1.05 —Unless otherwise precluded by law, informal disposition moy be made ofany
contoGtod case by stipulation, agreed settlement, consent order, or default.

4^—Intervention in a Contested COGO.

15.01 —inten/ention in a contested case shoil be dllowed when tho following
requirements are met:
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015.01A A petition for intervention must be submitted in writing to the hoaring
officer or designe® at least five days before the heoring. Copies must be mailed
by the petitioner for inte^/ention to al! parties named in thehearing officer's notice
of the hearing;

015.01 B The petition must state facts demonstrating that the petitioneF!ste@al
rights, duties, priviiogos, immunities, or other legai intorosts maybesubstantiaily
affected by the proceeding orthotth® petitioner quaiifios os on intervenor under
any provision of law; and

15.01 C The hearing officer or designee must dotorminG that the interests of
justice and the orderly and prompt conduct of the proceedingswiti-Fiet-be-
impaired by oliowing the intsrvention.

15.02 —The hearing officer or designee may grant a petition for inten/ention atany
time upon determining that th© intervention sought is in the interests of justice and
will not impairthe orderly and prompt conduct of the proceedings.

15.03 —If a petitioner qualifies for intervention, the hearing officer or dooignoomay
impose conditions upon the intorvonor'G participation in the proceedings, either at the
time that intervention is granted or at any subsequent time. Thoseconditions may
include:

015.03A Limiting the intorvenor's participotion to designated issues in which the
inten/enor has a particular interest demonstrated by the petition;

015.03B Limiting the intervenor's use of discovery, cross-oxamincition, cind
other procedures so as to promote the orderly and prompt conduct ofthe
proceedings; and

16.03 C Requiring two or more intervenors to combine their presentationof
evidence and argument, cross exomination, discovery, and other participation in
the proceedings

15.0-1 —Th© hearing officer or d©signee, at least 2-1 hours before the hearing,shail
issue an order granting or denying each ponding pstition for intervention, specifying
any conditions and briefly stating the reasons for the order.

015.0/1A The hearing officer or designee may modify tho order ot anytime,
stating the reasons for the modificotion.

19
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016.02G1 Parties shall be notified either before orduringthe
hearing or by referonco in preliminary reports or othenA/ise of
materials GO noticed.

016.02G2 Parties chail be afforded an opportunity to contOGtfactsso
noticed.

016.02G3 The record shall contoin a written rocord of everything
officially noticed.

16.02 H Th© Department may utilize itc oxporionc®, technicai competence
and specialized knowtedg® in the evaluation of the evidonceprecscntod to it.

16.03 —The hearing officer may conduct all or part of th© hearing by telephone,
tolovision, or other efectronic means if each participont in the hearing hos an
opportunityto participate in, to hear, and, if technically feasibio, to see the entire
proceeding whiio it is taking place.

4^04 —Official record.

016.0/IAThe Department shall prepare on official record, which sholl inciude
testimony and exhibits, in each contostod cace, but it shail not be necessaFy-te-
transcribe the record of the procoodings unless requested forpurpose of
rehearing or appoot, in which event the tranccript and record shall bo furntshed-
by the Department upon request and tender of th© cost of prepaFafepr

016.CMB The Depdrtment shall maintain an officiai record of each contosted
case under the APA for at least four years foliowing the date ofthc final order.

016.CMC The Department record shall consist only of the foilowing:

016.0'ICI Notices ofal! proceedings;

Q16.CMC2Any pleadings, motionc, requests, preliminary or
intermediate rulings and orders, and cimilar correspondence to orfrom
the Department pertaining to the contested case;
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016.0'1C3 Th© record of the hearing before the Department, including
all exhibits and evidence introduced during such hearing,a statement of
matters officially noticed by the Deportment during the proceeding, and
a!l proffers of proof and objections and rulingsthereon; and

016.0'1C'1 The final order.

016.0/1D As provided in section 19 NAC A 013.03 the hooring officer orthe
Director, or employee who is or may reasonably be expected to be involved in
the decision making process of the contested case who receives or who
makes or knowingly causes to be made an ex parte communication as set
forth in that subsection shall make the appropriatefiiings which shall b© included
in the official record of the contested case.

16-Q'I E Except to the extent that the APA or another statute pr-ovietes-
othen/vise, the Department record shaii constitute the exciusive basis for
Dopartmont oction in contested cases under the act and for judicial review
thereof.

16.05 —All costs of a formai hearing shall be paid by the party or parties againstwhom
a fino! docision is rendered.

47—Contested Case Decision and Order.

17.01 —Every decision and order adverse to a party to the proceeding, renderedbythe
Department in a contested case, shall be in writing or stated in the record and shall be
accompanied byfindings of fact and conciusions of law.

17_.02 —The decision and order should include:

017.02ATh© name of the Department and name of the proceeding;

017.02B The time and place oftho hearing;

017.02C The names of oil parties or their ottomeys who entered anappcctranc® at
the hearing;

017.02D The findings of fact conGiGting of a concise statement of the
conclusions upon each contested issue of fact;
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017.02E The conclusions of law cortGiGting oftho applications of the controlling
law to the foGts found and the legal roGults arising therefrom;and

17.02 F The order consisting of the action taken byth© Department as aresuit
of the facts found and the legal conciucionc ariGing therefrom.

17.03 —Parties to the prococding Ghail be notified of the decision and order in person
or by mail. A copy of the decision and order and accompcinying findingsand
conclusions shall b© delivered or mailed upon r©qu©st to each party or his orher
attorney of record.

4^—Appeals in Contested Cas©&T

18.01 —Any person aggrieved by a finai decision in a contoGtod cas® is entitledto
Judicial review under the APA or to resort to such other means of review as may be
provided by law.

18.02 —Parties desiring to appeal the Department decision must fiio a petition forreview
in the district court of the county where the Deportment action is taken within thirty days
after the Gorvice of the final decision bythe Department.

18.03 —Unless othenA/ise provided by statute, tho procedures of Nsh. Boy. Stot.
§8'1 917 govern the procoduro for taking an appeal.
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45—E&ffift®

4^704 —Petition for RuloChdngo

BEFORE THE DEPARTMENT OF AGRICULTURE
STATE OF NEBRASKA

IN THE MATTER OF —)—PETITION FOR
[INSERT NAME OF PETITIONER^ —)—RULE MAKING

COMES NOW the petitioner, [insert name of Petitioner], according to the Administrative
Procedure Act and according to tho Nebraska Department ofAgriGultureruicc and regulations
for Petitions for Rule Making, and requests that the Deportment ofAgriculturc octablich rule
making ac oct forth in this Petition.

In support of this request, tho Petitioner states as follows:

4"—The Nebraska Department of Agriculture administers the provisions of[insert
sections of the statutes or legislative bill numbers for which rulemaking is
sought], and is responsible for deveiopment of rules and rogulotions to
implement these statutes.

3r. —Petitioner seeks ci mie making procedure to [Ghock on©]:

G Deveiop newruiCG.

G Amend existing rules, specifically NAC , entitled

Q Repeal cortQin existing rufoc, spocifically NAC , ontittecl

In the case of a propoccd new ruie or amendment of an existing rule,
include a copy of the desired rule in its entirety.

4-. —In the cas© of a petition for the repeal of an existing rule, include a copyofthe
rule proposed to be repealed in its entirety OR iict the rule number, including
title and chapter of the Nebraska Administrative Code.
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^—Petitioner statGS that the described rule change is needed for the following

^—Include full mailing address and toiophono number [including area Godo]whoro
the petitioner can be reached during regular work hours.

7"—Petitioner offers the following additional information for UGG by this agencyin
considorotion of this request [if any]:

%-. —Petitioner has attached the following documents in support of this roquoGt[[ist all
documents attached]:

Dated this- .day of. ^0:

Signature of Petitioner

Printed Name

If Petitioner is a corporation or other

iogoi entity, signatory must be a duly
authorized officer

OR

Qiignature of Petitioner's Attorney

Printed Name

Address

Telephone number
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TITLE 19 B DEPARTMENT OF AGRICULTURE

CHAPTER 5 B.NEGOTIATED RULEMAKING PRACTICE AND PROCEDURE REGULATIONS

QA — Definitiofl$T

01.01 —APA shall mean the Administrative Procedure Act, Neb. Rev. Statr
"8'1 901 through 8'1 92&.

01.02 —Consensus shall moan unanimou&~concurrcnco omong the interests

represented on a negotiated rulemaking committee unloGG the committee
agrees upon another specified dofinition.

01.03 —Convenor shall mean a pcrcon who impartially assists the
Department in determining whether establishment of o negotiated ruicmaking
committee is feasible and approprioto for a porticulor rulemaking procedure.

01-Q'I —Department shall mean the Department of Agriculture.

01.05 —Director shall moan the Director of the Deportment of Agriculture.

01.06 —Facilitator shall mean a person who importioliy aids in the discussion
and negotiations among the members of a negotiated rutemaking committee
to develop a propocod rule. A facilitator shall not have decision making
authority.

01.07 —interest shall moan, with respect to on iccue or matter, multiple
parties that have a similar point of view or that are likely to be affected in a
similar manner.
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01.08 —Negotiated rulemaking-Gholl mean rulomaking through the use of a
negotiated rulemaking committco.

01.09 —Negotiated rulemaking committee or committco shall mean an advisory
committee established to consider and discucc iccuos for the purpose of
reaching a consensus in the development of a proposed rule-

01.10 —Person shall mean an individual, partnorchip, limited liability company,
corporation, association, govern me nta! subdiviGion, agency, or public or private
organization of any character.

01.11 —Rule or regulation shall mean any rulo, regulation, or standard issued by
the Department, including the amendment or repeal thereof whether with or
without prior hearing and designed to implement, interpret, or make cpocific the
law enforced or adminictcred by it or govorning its organization or procedure, but
not including miss and regulations concerning the internal monagomcnt of the
Department not affecting private rights, private interests, or procedures available
to the public and not including permits, ccrtificotcs of public convenience and
necessity, franchises, rate orders and rate tariffs, and any ru loo of interpretation
thereof, and for the purpose of the APA, every rule and regulotion which shall
prccchbe o penalty shall be prccumed to have general applicability or to affect
private rights and interests.

^—establishment of a Negotiated Rulemakincj Committee. The Department may
establish o negotiated rulemaking committee to negotiate and develop a proposed rule
if the Director determincc thot the use of the negotiated rulemaking proccdurc is in the
public intcrcGt. In making thot detormination. the Dircctor shall consider whether:

02.01 —There ie o nood for the rule.

02.02 —There are a limited number of identifidblc interests thot will be
significantly affected by the rule.

02.03 —There is a reasonable likciihood that a committee can be convened with
a balanced reprcccntation of persons who:

002.03A Can adequately represent the interests identified; and

02.03 B Arc willing to ncgotioto in good faith to reach a consonsus on the
proposed rule.

0^04 —There is a reasonable likelihood that o committoo will rccich a consensu&
on the proposed rule within a fixed pcnod of time.
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02.05 —The negotiated ruiemaking procedure will not unreasonably dctay the
notice of proposed formal rulemaking and the issuance of the finol rule pursuant
to the APA.

02-06 —The Department has adequate resourcoc and is willing to commit those
rcsourccc, including technicdl assistance, to the committoe.

02.07 —The Department, to the maximum extent possible consistent with the
legal obligations of the Department, wil! use tho consensus of the committoo as
the basic of the rule proposed by the Department in the formal rulomaking
proceos of the APA.

0^—Convenors; Selection; Duties. The DcpQrtmont, Qt the discretion of the Director,
may use the services of a convenor.

03.01 —The Department may employ or contract for an organization or an
individual to serve as a convenor, or may use the corvices of a state omployeo to
act as a convenor. A convenor shall not have a financia! or other interest that
would preclude him or her from sen/ing in an impartial and independent manner.
The Department sholl dotcrminc whether a porcon under consideration as a
convenor has such an interest. A person disqualified under this criterion shall be
dropped from further consideration.

03.02 —The convenor may assist the Department in making the determination of
need for a negotiated mlcmaking process discussed in section 19 MAC 5 002.
The convenor may also assist tho Department in:

003.02A Identifying pcrcons who will bo Gignificantly affected by a
proposed rule.

03.02 B Conducting discussions with affected persons on the issues of
concern and ascertciining whethesrthe cstoblishment of a negoticitod
rulemaking committee is feasible and appropriate for the particular
rulemaking.

03.03 —The convenor shall report findings and moko recommendotions to the
Department. Upon request of the Department, the convcnor shall oscortain the
nomoc of persons who are willing and qualified to reprcscnt the intcrccts that will
be significantly affected by tho proposed rule. That report by the convcnor and
any recommendations of the convonor shall be public records and made
available to the public for review upon request.
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04 —Petitions for the Use of a NoaotiQted Rulomctkina Committee. Any person may
petition the Department to request the use of d negotiated rulcmoking committee in the
development or revision of a rule, as provided below.

0/1.01 —A negotiated rulcmoking procccc moy be requosted on any topic
appropriate for a mb or regulation by tho Department

OCM.01A A negotiated rulemaking procoss may be requested only to
develop or revise rules which carry out statutes that ore within the
authority of the Dcportmontto implement.

OO'I.OtB A negotiated rulemaking process may not be roquestod to
develop a rule or regulation to vary or change the specific terms of a
statute.

0^1.01 C A negotiated mlemaking process may not be requested to
negotiate a rule on a matter which ie not within the definition of a mis or
regulation as-set forth in subGection 19 NAC 5 001.11.

0^02 —A request for the uco of a ncgoticitcd rulemaking procedure shall be
made by a petition that meets the requirements of form set out in this cubccction.
In the event that it does not, tho Department may refuse to accept it.

00'1.02AA petition may be in the form of a pleading that contains a
caption, heading, and name in the form prescribed in 19 NAG 5 014.01.

00'1.02B A petition may also be made in the form of a letter so long as the
letter contains all of the information required by these regulations and is
clearly delineated as a petition for negotiated ruiomaking.

00'1.02C All petitions must be on white, letter cizcd papor (8 1/2 by 11) of
standard weight

004.02D Petitionc must be legible, cind may be typowritten, photostaticaliy
reproduced, printed, or handwritten. If handwritten, petitions must be in
ink. Only one side of a page of o petition shall contain any writing.

Q'4.02 E Any documents that are intended to accompany a petition choll
be securely factcnod, clearly morkcd os attachmontG to the petition, and
meet the other rcquircments of this section 3£ to cizc, print and lcgibility.

04T&3 —A petition for a negotiated rulemaking procedure shall meet the following
requirsments for content and substance. In tho event that it do©s not, tho
Department may refuse to accept it.
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OO'I.OSA The petition must identify the general subject matter obout which
the negotiotod rulemaking procedure is requested, including the statutes
or legislative bili(s) which provide authority for the desircd regulation, and,
if amendmcntG to existing regulationc are sought, identification of the
regulations by title, chapter and name.

OO'I.OSB The petition must identify the specific icsue(s) proposGd for
inclusion in the negoticitcd rulemaking procecc.

00'1.03C The potition muct diGCucs the facts currounding coch problem or
issue proposed for inclusion in the nogotiatod rulcmaking process.

004.03D The petition must discuGG why o negotiated micmaking process-
ie in the public interest, including information on each of the criteria oct out
in subsections 19 NAC 5 002.01 through 002.05. The petition may also
include information on the critorio included in subsectionc
49 NAC 5-002.06 and 002.07, to the extent such information is available
to the petitioner. The petitioner may also submit such other information as
may assist the Department in making a decision.

0/1.03 E The petition must identify persons who wili be cignificantly
affected by any rule which might rccuit from the proposed negotiated-
ruicmaking process, to the extent known by the petitioner. The petitioner
may also suggest the names of persons who are willing and qualified to
represent the interests that will be significantly affected by the negotiated
mlemaking process and the propoccd rulo.

CM.CM —A petition for a negotiated rulemaking process shall be filed with the-
Director. Filing may be made by porconal dclivory during rogulcir Department
office hours or by mail.

Q'1.05 —Upon the filing of a petition for a negotiated rulcmaking procedure, the
Director may designate an employee of the Department or use the cc^/icec of a
convenorto recommend to the Director whether a negotiated rulemaking process
should be initiated.

0/1.06 —With sixty (60) days oftor GubmicGion of a petition for a negotiated rule
making procedurc, the Department shalU

OO'I.OGA Deny the petition in writing, stating the reason(s) for denial; or

OA.06 B Initiate the negotiated rulomaking process as provided in these
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Q4ffl — The decision of the Dopartmont with respect to a petition for a negotiated
rule making procedure may be made in the form of a pleading or a letter clearly
designated as the decision on the petition. The petitioner shall be served with a
copy of the Departmont=s final decision by certified mail, return receipt rcqucotod.

0/1.08 —A decision by the Department with respect to a petition for o negotiated
rulemaking procedure is not subject to Judicial review, although nothing herein
shal! bar a judicial review if such is otherwise provided by law.

01—Notice of a Negotiated Rulemakincj Committee; Comment; ADoiications for
Memborohip. If the Department decides to go forward with the cctoblishment of a
negotiated mlemoking committee, the Department shall proceed with the foliowing
procccG.

05.01 —The Department shcill give notice to the Secretary of State, publioh notice
in a newspaper having general circuicition in tho state, and, as dppropftater
publish notice in other newspapers and publications. The notice shall include:

005.01A An announcement that the Departmont intends to establish a
negotiated mlemaking committoo to nogotiato and develop a proposed

005.01 B A description of the subject and scope of the rule to be
developed and the isouos to bo considered.

005.01 C A list of intcrosts likely to be significantly affected by the
proposed rule.

005.01 D A list of the persons propocod to represent the affected interests
and the Department.

005.01 E A proposed schedulo for completing the work of the committee.

05.01 F An explanation of how Q person may apply for or nominate
another person for membership on the committee.

05.02 —Persons interested in making comments upon the formation of a
particular proposed negotiated rulemctking committee shall have thirty (30) days
from the date of publication of the notice concerning that committee to do so.
Such comments shall bo in writing, and chall either be personally delivered to the
Department or mailed to the Department at its business office.
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O&rGS —Persons intereGtcd in applying for membership on a particuiar pFepo&ed
negotiated rulemaking committee or in nominating other pcrcons for such
membership shall have thirty (30) days from the date of pubiication of the notice
concerning that committee to do so. PcrGons making application for membership
or nominations for membership sholl do so in the form proccribed in
19 NAC 5 014.02 which shall be provided by the Departmeft^

05.0^1 —Persons making application for mombership or nominations for
membership may also do so by letter, so long as the letter contains all of the
information set out in 19 MAC 5 01/1.02 and is clearly delincatc^-as-an-
application or nomination for membership on a specific negotiated rulcmaking
committee.

0^ — Establishment of a Neciotiated Rulemokinci Committee; Procodure. After
publication of notice and termination of the comment and membership application
period, tho Department wiil consider the comments and memberchip applications for a
pcirticular negotiated rulemaking committee and determine whether cuch o committee
can adequately represent the interests of the persons that will bo significcmtly affoctGd
by a proposed rule, and whether cuch a committee is feasible and appropriate in the
particular mlemaking. In making the final determination as to crootion of o negotiated
njlomaking committee, the Department may uses the services of a convenor ac set out in
section 19 NAC 5 003. In making the final determination as to creation of a ncgotiatod
rulomaking committee, this Department and its Department director will apply the
criteria set out in 19 NAG 5 002.

06.01 —!f, after such a determination, the Department decides that a negotiated
rulemaking procedure is feasible, it may establish a negotiated rulemaking
committee as provided in these regulations. The committee will nogotiate-issyes
and develop proposed rules for use by the Deportment in formal rulemaking.

06.02 —If, after such a dctcrmincition, the Department decides not to establish a
negotiated ruiomaking committee, the Department shall:

006.02A Notify the persons who commented on, applied for membership
on or nominated persons for membership on the porticular negotiated
rulomaking committee of the roosons for the decision not to establish such
a committee.

006.02B Publish notice of the decision not to establich the particular
negotiated rulemaking committee in d newspaper hoving general
circulation in the state, and, as appropriate, in other newspapers and
publication&T
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07 —NecjotiQted Rulemaking Committee; Memberchip. All members of a negotiated
rulemaking committee shall participate in the delibcrcitiono of the committee with the
came rights and rooponsibilitiec as other member&r

07.01 —Members of a nogotiatod rulemaking committee may include:

007.01A A person designated by the Dcpartmont to reprcsont the
Deportment. This person shall be authorized to fuliy reprcGont the
Department in the diccusGions and negotiations of the committee.

007.01 B Persons selected by the Deportment as willing and qucilified to
represent the interests that wi!l be significantly affected by the proposed

007.01 C Persono contactod and recruitod by the negotiated rulomciking
committoc itself by consensus as esoontiol to the success of the
negotiated rulemaking process.

07.01 D Persons seiected by the negcitiatod rulemaking committee by
consensus upon committee review of a petition for membership or
nomination as set out in subsection 19 NAC 5 007.02.

07.02 —Persons who will bo significantly affected by a proposed rule and who
believe that their interests will not be adequately represented by any person on a
negotiated rulemaking committee moy petition for or nominate another person for
membership on the negotiated rulemaking committee.

007.02A Each petition or nomination for committee msmbcrship shall be
in writing and be submitted to the negotiated rulemaking committoo by
delivering or mailing tho same to the Dopcirtment. All such petitions or
nominations shall include:

007.02A1 Identification of the applicciblc negotiated ruiemaking
proceeding.

007.02A2 The ncimo of the petitionor or nominee, and a description
of the interests the person represents.

007.02A3 Evidence that the petitioner or nominee is authorized to
represent particc related to the intorcGts the person proposes to
re prose nt.
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007.02A/1 A written commitment that the petitioner or nominee wi!l
octivoly participate in good faith in the development of the rule
under consideration.

007.02A5 An explanation of rcasons that the persons already on
the negotiated rulemaking committee do not ctdcquately represent
the interests of the person submitting the petition or nomination.

007.02B Persons wishing to file such a petition for membership or
nomination to a negotiated rulomaking committee may use the form
prescribed in 19 NAG 5 01^1.03. Persons wishing to file such a petition for
membership or nomination to a negotiated rulomaking committee may
also do so by letter, provided that the letter contains the information set
forth above.

007.02C Upon receiving a petition for membership on or nomination to a
particular negotiated mlemaking committee, the committee in question
shall decide, by consensus at its next meeting, whether or not to expand
its membership.

Q^ — Negotiated Rulemakinq Committee; Operation. A negotiated rulemakinci
committee estciblishcd under these rules shall conoidcrthe motter propococf by the
Department for consideration and shall attempt to rcoch consensus concorning a
proposed rule and any other matter the committee determines is relevant to the
proposed rule.

08.01 —A negotiated rulemaking committee may adopt proceduros or ground
rules for the operation of the committee consistent with these rules aF>44he-
pertinent Nebraska statutes.

08.02 —The Department shail provide appropriate administrative support to a
negotiated rulemoking committee including technical ossistance and support.

08.03 —The person representing the Department on a negotiated rulemaking
committee shall porticipate in the deliberations oftho committee with the-same-
rights and responsibilities as other members of the committee and shati-be-
authorized to fuily represent the DcpartmGint in the discussions and negotiations
of the committeeT

08.CM —If a negotiated rule making committoo achieves consensus on a
proposed rule attho conclusion of the ncgoticitions, the committee shall transmit
to the Department a report containing the proposed rule.

9
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O^rO^ —If a negotiated rulomoking committee dooo not rccich a conccnsus on the
proposed rule, the committee shall transmit to the Dcipartmcnt a report specifying
areas in which the committco rooched consenGUG and the issues that rcmoin
unresolved. The committee may include in the report any other information,
•Fecommendations, or materiais that the committee considers appropriate. Any
member of the committee moy include os an addendum to the report additional
information, recommendations or materials.

00- —Focilitators; Selection; Duties. A facilitotor shall bo selected to assist o negotiated
ruiemaking committee with its duties.

09.01 —The Department may nominate a person to serve as a facilitator for the
negotiations of o nogotiated rulemaking committee, subject to the approval of the
committee by conccnsus. Iftho committee doeo not approve the Departmont-s-
nominQtion for faciiitator, the Department shall submit a cubstitute nomincition. If
the committee does not approve tho substitute nomination of the Department for
facilitator, the committee shall select, by consensus, a person to sew as
facilitator.

QQ~Q^ —The Department may employ or contrcict for an orgcinization or an
individual to sen/e as a facilitator for a negotiated rulemaking committee or the
Department may use the services of Q state employee to act as a facilitator. A
person designatod by the Deportment to ropreccnt it on Q negotiated ruiomaking
committee with respect to substantive issues mcty not serve as the fdcilitator. A
facilitator shall not hove a financial or other interest that would preclude him or
her from serving in an impartial and independent manner. The Deportment shall
determine whether a person under consideration for facilitator has such an
interest. A person disqualified under this criterion shall be dropped from further
consideration.

09.03 —A focilitotor approved or selected by a committee shall:

009.03A Preside at the meetings of the committee in an impartial mcinnor.

009.03B Impartially ossiot members in conducting discussionG and
negotiations and achieving consensus.

009.03C Manage the keeping of minutes and recordc.

40 —Neaotiotod Rulemakinq Committee; Expenses. Mombors of o nofloticitcd
rulcmaking committee shall be rccponsible for their own expenses of participation.
•However, the Department may pay fora committoo members actuai and nocossary
expenses incurred in oorving on the committee as provided in Mob. Rev. Stat7
*'81 117/1 through 81 1177 and a reasonable per diem rate of compGnsation if:
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10.01 —The committee member certifies a lack ofadcqucate financial resources
to participate on the committee in the form prescribed in 19 NAG 5 014.0/1; and,

10.02 —Tho Department dotormines that the committee mcmbGr-s participation is
necessary to assure an adequate representation of the interests of the members.

44—Grants or Gifts. The Department may accept grants or gifts from any source to
fund a negotiated ruiemoking process if:

11.01 —Information on the name of the pereon giving the grant or gift and the
amount of the grant or gift is available to the public.

11.02 —The grant or gift is given to and accepted by the Department without
placing any condition on the membership of a committee or the outcome of the
negotiated ruiemaking process.

11.03 —There is a consensus among the members of the negotiated ruiemaking
committee that the occoptance of the grant or gift will not diminish the integrity of
the negotiated mlomoking process.

4^ —Ncciotiated Rulemakinci Committee; Termination. A neaotiatod rulemakincj
committee shall terminate upon the adoption of the fina! rule under consideration by the
Deportment pursuant to the APA, unless the Department, after consulting the-
committee, or the committee itself specifies an eorlicr termination date.

4^—Negotiated Rulemakina Procoduro; Judicial Rovicw. Any action of the Department
rehting to establishing, Qccisting or terminating a ncgotiotod mlemaking committee
under the Negotiated Ruiomaking Act shall not be subject to judicia! review, except that
nothing in this section shall bor Judicial review if such judicial review is otherwise
provided by law.
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4^4—Forms.

1-1.01 —Petition for Negotiated Rulemaking.

BEFORE THE DEPARTMENT OF AGRICULTURE
STATE OF NEBRASKA

IN THE MATTER OF [INSERT STATUTE —)
NUMBERS OR NAME] BY [INSERT NAME —)—PETITION FOR NEGOTIATED
OF PETITIONER] —) —RULEMAKING

COMES NOW the petitioner, [insert name of Petitioner], according to the
Nebraska Negotiated Rulomaking Act and according to the Nebraska Dopcirtment of
Agriculture rules and regulations for Petitions for Negotiated Rulemsking, and requests
that tho Nebraska Department of Agriculture establish a negotiated mlomaking
committee as set forth in this Petition.

In support of this request, the Petitioner states os foliowc:

4^—The NebroGkd Department of Agriculture administers the provisions of [insert
sections of the statutes or lcgiciative bill numbcrc for which negotiated rulcmaking is
sought], and is rosponcible for development of rules and reguiQtions to implemont these
ctatutes.

5-. —Petitioner seeks a negotiated ruicmaking procedure to [check one]:

€—Develop now rules.

€—Amend existinc) njlos, spccificcilly NAC , entitte^

G —Repeal certain existing njloc, specificolly NAC , ©ntitied

^-. —A negotiated mlemaking committoc should bo established to negotiate and
develop rules on coch of the following JGGUGS concerning the Gtatutc(c), logislative bill(s)
or regulation(s) identified above [identify each issue as to each statute, legislative bill or
regulation and the general scope of the ruicmaking proposed}^

4-. —The facts currounding each of the issues listed in paragraph 3 above are as
follows:
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^—Establi&hment of a negotiated ruiomaking committee would be in the public
intcrcct under each of the following criteria based upon the information the Petitioner
hereby cubmite.

A-. —There is a need for rulemaking on the iGcuc(s) identified above because:

B-. —There arc a limited number of identifiable interests that will be significantly
offcctod by the rule, including the following interests:

G-. —:Fhere is a reaconable likelihood thctt a negotiated rulcmaking committee
can be convened with o bolcmced rcprcoontation of people (1) who cap-
adequately represent the interests identified above; and (2) are willing to
negotiate in good faith to reach a conconsus on the propoccd ruie, as shown by
the following:

-&—There is a reasonable likelihood that a committee will reach a conccnous
on the proposed rule within a fixed period of time because:

&—The use of this procedure will not unreasonably delay formal rulemaking
and issuance of a final mb bocausc:

^-. —[Optional for response by Petitioner] The Nebraska Department of
Agriculture should commit its resources, including techniccil assistance, to such a
committco because:

Q-. —[Optional for rccponse by Petitioner] The Nebraska DepartmGnt of
Agriculture chould, to the maximum extent possible consistent with its legal
obligatfons, use a consensus of such a committee as the basis for a rule to be
adopted under the Administrative Procedure Act because^

^—The foilowing persons will be significantly affected by any rule which might result
from the negotiated rulemaking procedure which is the cubject ofthiG Petition [identify
such persons by name and address whore possible]-

:?~ —The following persons may be willing and qualified to represent the intcrcsts that
wiil be cignificantly affected by any rule which might rccult from the negotiated
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rulemaking procedure which is the subject of this Petition [identify such persons by
nome and address where possible]:

^—Petitioner offers the following additions! information for use by this agency in
consideration of this request [if any]:

^—Petitioner has attached the following documents in support of this request [list all
documents attached]:

Dated this day of —^_

Signature of Petitioner

List Petitioner-s name [typed or printed]

List Petitioneps fu!l mailing address

List Petitioners telephone number
[including area code]
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1-1.02 —Application/Nominotion for membership on a committoo.

BEFORE THE DEPARTMENT OF AGRICULTURE
STATE OF NEBRASKA

!N THE MATTER OF THE NEGOTIATED —)
RULEMAKING COMMfTTEE FOR —)—APPLICATION/NOMINATION
[INSERT NAME OF THE PROPOSED —)—FOR MEMBERSHIP
NEGOTIATED RULEMAKING COMMITTEE], ). ON THE COMMITTEE
_NAC )

APPLICATION FOR MEMBERSHIP
(Complete if applicable)

4^—The undersigned porcon (the applicant) hereby applios for membership on the
above referenced negotiated rulemaking committee proposed by the Ne^aska-
Department of Agriculture.

Name of applicant (typed or printed)

Full address of applicant

Applicant's telephone number
(Including area code)

3-. —The applicant represents tho following identifiable interest which will be-
significantly affected by the proposed administrativo ruie to be considered by the above
referenced Negotiated Rulemaking Committee:

^—The applicant io outhorized to roprcDsent pcirtioG-related to the interest listed
above because:

4~ —The applicant can adoquotely represent the parties and interest listed above
because:

^—In support of hic or her application, the applicant has attached the following
documents to this petition (list all attachments):
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^—By signing this application, the applicant hereby certifies that he or she will
represent the interest identified above to the bes^of his or her ability in the negotiation
process, and that he or she is willing to actively negotiate in good faith to reach c>
consensus on the proposed rule to bo considered by the above rcfcrenced Negotiated
Rulemaking Committee.

-Date-

Signature of Applicant

NOMINATION FOR MEMBERSHIP
(Complete if applicable)

4- —The undersigned person (the nominating party) hereby nominotes the following
person (the nominee) for membership on the above referenced Negotiated Rulcmaking
Committee proposed by the Nebraska Department of Agriculture.

Ncimo of nominee (typed or printed)

Full address of nominee

Nominees telephone number
(including arco code)

3r. —The nominee represents the foliowing identificible interest which will bo
significantly affected by the proposed administrative rule to be considered by tho above
referenced Negotiated Rulemaking Committee:

^—The nominee ie authorized to represent parties related to the interest listed above
because:

4- —The nominee can adequately represent the interest and parties listed above
because:

^—In support of the nomination of the nominee, the nominating party has ottached
the following documents to this petition (list attachments):
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^—The nominating party believes that the nominee will represent the interest
identified above to the best of his or her ability and that the nominee is willing to
negotiate in good faith to reach a consensus on the propocod rule; to bo conoidered by
the above referenced Negotiated Rulemaking Committee because:

"Date-

Signature of Nominating Party

Name of nominoting party
(printed or typed)

Full address of nominating party

Telephone number of nominating party
(include area code)
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1/1.03 —Appiicotion for membership of inadequately represented interest.

BEFORE THE DEPARTMENT OF AGRICULTURE
STATE OF NEBRASKA

IN THE MATTER OF THE NEGOTIATED —)—RULEMAKiNG FOR
COMMITTEE FOR —) —MEMBERSHIP ON THE
[INSERT NAME OF THE PROPOSED —)—COMMITTEE (INTEREST
NEGOTIATED RULEMAKING COMMITTEE], ) INADEQUATELY REPRESENTED)

NAC . - )

APPLICATION FOR MEMBERSHIP
(complete ifappHcablo)

4^—The undersigned pcrcon (the applicant) hereby applies for membership on the
abovo referenced Negotiated Rulemaking Committee.

Name of applicant (typed or printed)

Full address ofappiicont

Appiicant-s telephone number
(including orca code)

2~. —The applicant represents the following identifbblo interest which will be
significantly affected by the proposed administrative rule being considered by the
above referenced Negotiated Rulomoking Committoc:

-^—The applicant 1c outhorizcd to represent pcirticG related to the interest listed
above because;

4- —The applicant con adequately represent the parties ond intorost listed above
because:

^—Reasons that persons already serving on the above referenced Ncgotiated-
Rulemaking Committee do not adequately represent the interest listed in paragraph 2
above include:
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^—In support of his or her application, the appiicont has attached the following
documents to this petition (list all attachments):

7- —By signing this application, the applicant hereby certifies that he or she will
represent the interest identified above to the best of his or her ability in the negotiation
process, and that he or she is willing to actively negotiate in good faith to reach a
consensus on the proposed mie being considored by the above referenced Negotiated
Ruiomaking Committoo.

Oate-

Signature of Applicant

NOMINATION FOR MEMBERSHIP
(complete, ifoppiicQblc)

4"—The undersigned person (tho nominating party) hereby nominatco the following
person (the nominee) for membership on the obovc rcforcnced Negotiated Rulemaking
Committee.

Name of nominee (typed or printed)

Full address of nominee

Nominee-s teiephonc number
(including area code)

3-. —The nominee represents the foilowing idcntifioblo intcrcot which will be
significantly affected by the proposed administrative rule being considered by the
above referenced Negotiated Rulcmaking Committco:

^—The nominee is authorized to represent parties related to the intcrcct iictod above
because:
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4-. —The nominee can adequately represent the interest listed above bocause:

^—Reasons that persons-aiready serving on the obove referenced Negotiated
Rulemaking Committee do not adequately represent tho interest listed in paragraph 2
above includes

^—In support of the nomination of the nominee, the nominating party has attaehed
the following documents to this petition (list all attachments);

7-. ——— The nominating party belicvcc that the nominee will represent the interest
identified above to the best of his or her ability and that the nominoo is wiiling to octivoly
ncgotiote in good faith to reach a consensus on the proposed rule to be considered by
the above referenced Negotiated Rulcmoking Committee beGayser

-Date-
Signature of nominating party

Name of nominating party
(printed or typed)

Full address of nominating party

Telephone number of nominating part^
(include area code)
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1-1.0-1 —Cortification offincincial need.

BEFORE THE DEPARTMENT OF AGRICULTURE
STATE OF NEBRASKA

IN THE MATTER OF THE NEGOTIATED —)
RULEMAKING COMMITTEE FOR —)—CERTIFICATION OF FINANCIAL
[INSERT NAME OF THE PROPOSED —)—NEED
NEGOTIATED RULEMAKING COMMITTEE], )NAC —)
STATE OF NEBRASKA —)

)~ser

COUNTY OF —^

COMES NOW the undersigned, being first duly sworn, and hereby states and
certifies as follows:

4^—1 am a momborofthe above referenced Negotiated Rulemoking Committee
crcatod by the Nebraska Department of Agriculture.

3~. —in connection with my duties on that committee, I represent [insert the name of
the appropriate identified interest].

^—in connection with my duties on that Committee, i have incurred orwU^peyf
expenses or other costs.

4-. —I certify that! have a lack of adequate financial resources to serve on the above
referenced Negotiated Rulemaking Committee, and that I need financial QGsistance
from the Nebraska Department of Agriculture in order to corve.

Signature ofAffiant —Name ofAffiant (typed or printed)

Subscribed and sworn to before me this day of , 20 .

Notary Public
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4^—Annotation Neb. Rov. Stat. "8/1 921 to 8/1 932.

WS-GhB-dfaftflegotfated-Fegs-wpd
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