Legal Notice
Notice of Rule Making Hearing
Secretary of State

Notice is hereby given that the Nebraska Collection Agency Board will hold arulemaking hearing
on July 9, 2021, at 1:00 P.M. at Center on N, 1221 N S$t, 2" Floor Conference Room, Lincoln,
Nebraska, to receive public testimony on proposed regulations relating to Collection Agencies.
The purpose is to amend regulations regarding Collection Agencies.

Copies of the proposed rules and regulations, and the description, including an estimated
quantification of the fiscal impact on state agencies, political subdivisions, and persons being
regulated are available at the Office of the Secretary of State, 1201 N. Street, Suite 120, Lincoln,
Nebraska, 68508,

All interested persons are invited to attend and testify at the hearing. Interested persons may also
submit written comments prior to the hearing, which shall be made a part of the hearing record at
the time of the hearing. Written comments should be directed to David L. Wilson Jr, Associate
General Counsel, Secretary of State's Office, 1201 N. Street, Suite 120, Lincoln, Nebraska, 68508,
FAX (402) 471-2530, email david.wilson@nebraska.gov. Comments may also be posted on-line
through the Secretary of State's website. To view a copy of the proposed rule or to cominent on-

line, go to: http://www.sos.ne.gov/rules-and-regs/regtrack/index.cgi.

If auxiliary aids or reasonable accommodations are needed for attendance at the hearing,
please call the Secretary of State' s Office at (402) 471-4071. For persons with hearing/speech
impairments, please call the Nebraska Relay System at (800) 833-7352 (TDD) or (800) 833-
0320 (Voice). Advance notice of at least seven days is needed when requesting an interpreter.

This notice is provided pursuant to the Administrative Procedure Act.




FISCAL IMPACT STATEMENT

AGENCY: Nebraska Secretary of State PREPARED BY:  David L. Wilson Jr.
TITLE: 433 DATE: June 3, 2021
CHAPTER: TELEPHONE: 402-471-4071

SUBJECT: Colection Agencies and NMLS

TYPE OF FISCAL IMPACT

STATE AGENCY POLITICAL SUBDIVISION | REGULATED PUBLIC

NO FISCAL IMPACT X X X

INCREASED COSTS

DECREASED COSTS

INCREASED REVENUE

DECREASED REVENUE

INDETERMINABLE

DESCRIPTION OF IMPACT

STATE AGENCY:

The fiscal impact of these changers were considered during the adoption of LB 909 (originaliy LB 939,
amended into LB 909) in 2020. These rules and regulations do not add any additional cost or revenue than
that which is anticipated in the Fiscal Note for the bill.

POLITICAL SUBDIVISION:
No fiscal impact. See above.
REGULATED PUBLIC:

No fiscal impact. See above.




STATE OF NEBRASKA ¢ SECRETARY OF STATE’S OFFICE
1201 N STREET, SUITE 120 « LINCOLN, NE * 68508
PHONE - (402} 471-8606 FAX - (402) 471-2530

LICENSING DIVISION

sAthlete Agent® Collection Agency ® Debt Management ®Private Detectives ®
eNon-Recourse Civil Litigation Funding Companies ® Truth & Deception Examiners ¢
® Credit Service Organizations ® Rules and Regulations ®

ROBERT B. EVNEN DAVID L. WILSON JR.

Secretary of State Licensing Director
June 3, 2021

EXPLANATORY STATEMENT

TITLE: 433

CHAPTER: 2

SUBJECT: Collection Agency Board, NMLS

ACTION: Amend Regulations Pursuant to Neb. Rev. Stat. §§ 45-601 to 45-623

PREPARED BY: David L. Wilson Jr., Licensing Director
DATE: June 3, 2021

The Nebraska Collection Agency Licensing Board is proposing to amend regulations as provided
by law, and hereby submits this explanatory statement to accompany the regulations and describe
their purpose.

L Summary:

The following statutes provide that the Board will adopt and promulgate rules and regulations
relating to the administration of, but not inconsistent with, the provisions of the following acts:
Neb. Rev. Stat. § 45-604.

1I. Overview of Purposes and Changes Made:

Chapter 2, Collection Agency Licensing




Changes were made in this chapter to implement the NMLS, as authorized by LB 909 (2020).
The Board will use the NMLS for its licensing process.

Additional changes were made to update the language of regulations.
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CHAPTER 2. COLLECTION AGENCY LICENSING

001. DEFINITIONS

For purposes of Chapter 2 of these regulations:

001.01. Solicitor shall-means anyone actively engaged in contacting creditors or prospective
clients for the purpose of selling the collection agency’s services and/or anyone collecting on
accounts once referred or assigned to a licensed collection agency, solicitor shall does not mean

anyone actively engaged solely in office clerical work for an agency.

001.02. Soliciting shall-means acquiring, or attempting to acquire through advertising or other
means, accounts for collection from clients located or doing business in Nebraska.

001.03. Sworn complaint shall-meang a written complaint which is notarized or otherwise
legally authenticated by oath or affirmation

001.04. Board er-NEAILB shaltbmeans the Nebraska Collection Agency Licensing Board.
001.05. Act shall-means the Nebraska Collection Agency Licensing Act.
001.06. Manager shall-means any employee or owner of a collection agency with

comprehensive supervisory authority and responsibilities with the agency; manager shall does
not mean or include those with only limited supervisory authority or responsibilities.

001 07. Wﬂtten apphe&&eﬂ pphcatlon sha-H means &ﬁd—meluée—an application submitied er
: ele ipital-through the Registry in a format

apploved by the Gel—lee&eﬂ—Ageﬂey-Iﬂeeﬁsmg Board

(001.08. Repistry means the Nationwide Mortgage Licensing System as defined in Neb. Rev.,
Stat. § 45-602(4).

002. MEETINGS

002.01, Meetings of the Board shall will be called by the Secretary of State. Notice for
meetings shal will be given and meeting shall will be held pursuant o asrequired-by-the
Nebraska Open Meetings Act.




003. APPLICATIONS AND-OTHERIORMS

003,01, Each application to be considered by the Board will be submitted through the Registry.

1nf01mat10n pl 0v1ded below :

sp

003.02A, Initial Application for Collection Agency License

003.02A1. Before being considered by the Board, every application for a collection
agency license will include the following information and meet the following:

003.02A1i. All guestions on the application form(s) will be answered, unless
otherwise noted on the form.

003.02A1ii  All licensinp and investigation fees will be paid in advance.

003.02A11i1  All instruments used for payments of licensing and investipation fees
other than cash will have been paid by the institution they were drawn upon.

003.02A1iv_For out of state applicants already doing business outside Nebraska,
provide a list of ten customers for reference purposes. If the applicant does not have
ten customers. the applicant will provide as many as it currently services.

003.02A1v Personal references for individual and partnership applicants.

003.02A1vi If the applicant is a corporation, limited lability company, or other
business entity, a copy of their articles of incorporation, certificate of organization, or
other formation document and the name and address of their resident agent.

003.02A1vii If the applicant is a corporation, limited liability company, or other
business entity, the Board will verify that the entity is in good standing to conduct
business in the state of Nebraska.

003.02A1viii Financial statement of the corporation or business.

003.02A1ix A bond in the amount specified by the Act.
2




003.02A1x  The names and aliases of all solicitors to be initially emploved by the
agency.

003.02A1 An applicant has ninety (90) days after notice that an application is
incomplete, to complete their application by providing all necessary documents,
information. and fees specified. If the licensure application is not completed within that
time, the application is be null and void and the applicant will then reapply for licensure,
including payment of all fees.

003.02A2 The Board may reguest any additional information it deems necessary and
relevant to the consideration of the applicant's qualifications to conduct collection agency
business in this state,

003.02A3. The Board may investigate and verify any information contained in an
application.

003.02AB. Application for fRenewal of eCollection aAgency HLicense which-shall-inelude:

003.02-AB1. The date of the application

003.02-AB2. The type of business organization

003.02-AB3. The name of the agency

003.02-AB4. The agency owner(s)

003.02-AB5. The agency’s business street address

003.02-AB6. The agency’s telephone and fax numbers

003.02-AB7. The name and street address of the agency’s Nebraska office
003.02-AB8. The name and street address of the agency’s contact person for

correspondence
003.02-AB9. The name and street address of the agency’s contact person for
complaints

003.02-AB10, The name(s) and street address(es) of the agency’s general

manager(s)

003.02-AB11. The agency’s trade names and “doing business as” names

003.02-AB12. The name and title of the person completing the application
003.02-AB13. An original agency bond or continuation certificate in the amount
required specified by the act smust-be submitted on paper with original signatures and seal
of insurance agency.

003.02-AB14. A statement that the licensee is maintaining records of all consumer
payments as-required-by pursuant to section 008.04

003.02-AB15. A statement regarding any disciplinary actions taken against the licensee
since the date of last renewal.

003.02BC. Application for and sfRenewal of sSolicitor's certificatewhieh-shall-inelude:

003.02-BC1. The name of the solicitor
003.02-BC2. The date of the solicitor's employment with the agency
003.02-BC3. Any aliases used by the solicitor




003.02€D. Application for and tRenewal of bBranch eQffice eCertificate; which-shall

inehade:

003.02-€D1. The date of application
003.02-€D2. The name of the branch office
003.02-€D3. The street address and telephone number of the branch office




004. SOLICITORS' CERTIFICATE FORMS

004.01. Solicitors' certificates shalt become null and void upon the lapse, non-renewal, or
revocation of the license of the agency using the solicitor as its employee or agent, or upon the
termination of the solicitor's employment with the agency they work for.

(04.02. The licensee shall will notify the Board in writing within 90 days upon the termination
of employment of an employee holding a solicitor’s certificate.

004.03. The licensee shall will provide an alphabetical list of new employee(s) which are
soliciting or collecting on accounts in Nebraska within 90 days from the date of hire. The list
shall will contain the name(s) of the employee(s) and any alias used along with the date of hire
and the solicitor’s fee.

005. LICENSES

005.01. Upon any of the following changes, the licensee shall will notify the Board in writing
of such change within thirty (30) days after its occurrence:

005.01A. Change of business name or address, including change of Nebraska office
name or address

005.01B. Any changes in the managers or executive officers of a licensed collection
agency shall will be reported to the board in writing. Such report shall will include:

005.01B1. The name and residential street address of each new manager or
executive officer.

005.01B2. The work history and qualifications of each new manager or
executive officer.

005.01C. Change in ownership of ten or more percent but less than fifty percent of the
corporate stock or ownership interest if licensee is a corporation, limited liability
company, or other business entity.

005.01C1. The notice required in section 006.01C shall include a list of all
owners holding shares or ownership interests in the agency along with the
percentage of interest held.

005.02. Licenses shall are not be transferable. Before purchasing a currently licensed collection
agency the prospective owner must be licensed. In addition, the following changes require a new
license application:

005.02A. For a sole proprietorship or partnership, any change in the persons owning the
collection agency.




005.02B. For a corporation, limited liability company, or other business entity any
change of ownership of fifty percent or more of the stock or ownership interest in any one
transaction or a cumulative change of ownership of fifty percent or more from the date of
the issuance of the license or from the date of the latest renewal of the license.

005.02C. Any change of ownership structure, including but not limited to a change to or
from a sole proprietorship, partnership, limited liability company, or corporation.

005.02B1. Inthe case of a change of ownership structure, the licensee shalt will
not need bereguired to submit the following:

i. Investigation fee
il. Ifthere has been no change in any of the documentation on file with the
Board:

1. Officer Interrogatories
2. List of branch offices
3. List of solicitors

005.03. Upon the termination of a license by revocation, expiration, denial, or surrender, the
licensee must immediately cease collection activities. All client accounts must ate to be returned
to the clients within forty-five (45) days unless the licensee has written authorization from the
client to transfer or assign the account to another collection agency for collection. No later than
the end of the forty-five day period, the licensee ntust will file a notarized affidavit with the
Board stating its compliance with this rule and providing the names and addresses of all clients
for whom it was attempting to collect debts.

All consumer payments received after the revocation, expiration, or surrender of a license shall
will be immediately forwarded in full to the applicable client without the licensee’s retention of

any fee or commission.

This rule does not apply to any license voluntarily surrendered in conjunction with the
simultaneous issuance of a new license due to any of the changes listed in section 006.02

006. RENEWAL OF AGENCY LICENSE

006.01. A license shal will only be renewed if the license renewal form along with the
appropriate fees and evidence of bond or continuance of current bond in the proper amount is
submitted on or prior to December 31 of each year and if the agency is a corporation, limited
liability company, limited partnership, or limited liability partnership it is must-be in good
standing to do business in the-State-of Nebraska.



006.02. Every renewal application received by the Board after the December 31 deadline shalt
will be considered by-the-beard as an initial license application. Such application shall will not
be considered until the proper application and investigation fees have been paid. The-board-may

aWh el £
v
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007. INVESTIGATIONS AND FINANCIAL RECORDS

007.01. The Board may verify any and all information received by the Board pursuant to a
license or certificate application, complaint, or renewal, by phone, correspondence, or personal
interviews conducted by members of the Board or employees or agents of the Board at the
direction of the Board. Board members and employees or agents of the Board may be
reimbursed for actual and necessary expenses associated with such investigations.

007.02. The Board may request that anyone being investigated pursuant to a license application,
complaint, or renewal personally appear before the board to answer questions and concerns
related to the application, complaint, or renewal.

007.03. The Board may require a licensee to submit a verified financial statement for
examination at any time. The Board may require the verified financial statement be prepared
using Generally Accepted Accounting Principles (GAAP) and verified, reviewed, or audited by
an independent accountant or Certified Public Accountant.

(007.04. Licensees shall will maintain a record of all collection payments for two (2) years
following the date the payment was received. Records of collection payments shat will include
the consumer’s or business’s name, the client’s name, the amounts paid, the dates on which
payments were received, the allocation of each payment to, as applicable, principal interest, court
costs, attorney fees, other costs, the interest rate, the current balance due, and the date of deposit
of the collection payment to the applicable bank account.

008. FAIR DEBT COLLECTION PRACTICES ACT

008.01. The Board shall will inform each applicant for a collection agency license of the
existence of Federal Fair Debt Collection Practices Act. (15 U.S.C. sec. 1692 et. seq.) and shall
will inform each applicant how they can acquire a copy of the Federal Act.

Annotation: Neb. Rev. Stat. §45-605; 15 U.S.C. sec. 1692 et. seq.

009. MAINTENANCE OF A REGULAR OFFICE IN NEBRASKA
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009.01. Failure of a collection agency to maintain a regular office in the state shalt is grounds
for revocation of license pursuant to the procedures set forth in these rules and regulations and in
the Act.

009.02. The minimum zeguirements standards for a regular office are a physical location where
a manager, officer, employee or agent of the agency maintains regular business hours or other
hours as posted in public view at the location. Such office shall will have actual document
records or access to electronically stored document records of all collections and claims
involving clients or debtors in the state being handled by the licensee.

009.03. The Board may verify the existence of a regular office for a particular collection agency
upon written or verbal notification by any party alleging that such an office does not meet the

reguiremnents standards of this section.

010. REVOCATION OR SUSPENSION OF AGENCY LICENSE OR SOLICITOR'S
CERTIFICATE.

010.01. The Board may, upon an affirmative vote of the majority of the members of the Board
and after its own investigation, and shall will, upon sworn complaint of any person or client of'a
licensee, cite the licensee or solicitor to appear before it at a time and place as set forth in such
citation, to show cause as to why such license should not be suspended or revoked. Such citation
shall will be in writing and shall set forth the exact charges against the licensee or solicitor. The
citation shall will be served upon the licensee or solicitor at least twenty days prior to the hearing
in the same manner that summons of the district courts are served. If the citation is against a
solicitor, a true copy of the citation shall will also be served upon the licensee under whose
license the solicitor's certificate was issued.

010.02. In preparation for and the conduct of such hearing the Board may issue subpoenas to
require the attendance and testimony of witnesses, the production of any pertinent records,
papers, books and documents, may administer oaths, examine witnesses, and take any evidence it
deems pertinent to a proper determination of the charge. The party against whom the citation has
been issued shall have has the right to obtain from the Secretary of State subpoenas for such
witnesses the party may desire to have at such hearing. Depositions may be taken and used at
such hearings in the same manner as they are taken and used in the district courts of this state.
Witnesses so subpoenaed shall will receive the same fees as witnesses in the district courts of
this state.

010.03. The Board shall will record the testimony given at the hearing and maintain a file
containing such testimony as well as a record of all witnesses who appeared and all documents or
items offered as exhibits,

010.04. After such hearing the Board shall will approve by a vote of a majority of its members a
statement of its findings in writing and signed by the Secretary of State. If the Board finds that
the cited licensee or solicitor has failed to comply with the speeifiereguirements-of the Act, or
failed to comply with the general intent and purposes of the Act, the Board may revoke such

8



license or certificate, or suspend such license or certificate for a specified time. A certified copy
of the findings shall will be served upon the cited licensee or solicitor by certified mail within
five days of the issuance of such findings.

010.05. The Board may make the reinstatement of a suspended license contingent upon
satisfactory evidence being produced that the suspended licensee or certificate holder has acted
to remedy the situation or action which was cause for the suspension or has taken steps to ensure
that the situation or action does not re- occur. Any such requirement shalt will be included in the
findings of the Board in addition to such revocation or suspension.

011. APPEALS
011.01. Appeal from a final decision of the Board on any application for a license or certificate

that is denied, suspended, or revoked shall is to be taken in accordance with the Administrative
Procedures Act (Neb. Rev. Stat. Sec. 84-901 et. seq.)

012. FEES AND BOND AMOUNT

012.01. In addition to the fees charged by the Registry, license Ffces eharged by payable fo the
Board shal be are as follows:

012.01A. Collection Agency License Fee---$200.00

012.01B. Collection Agency License Investigation Fee--$200.00
012.01C. Collection Agency Annual Renewal Fee--$75.00
012.01D. Branch Office Certificate Initial--$50.00

012.01E. Branch Office Certificate Renewal--$35.00

012.01F. Solicitor's Certificate (new or renewal)--$1.00

012.02. Fees are not refundable. However, an applicant that is denied a license may request the
License Fee be waived upon re-application.

012.03. A corporate surety bond in at least the following amount is required:

012.03A. For those agencies having sixteen or more solicitors --$15,000

012.03B. For those agencies having five to fifteen solicitors--$10,000

012.03C. For those agencies having less than five solicitors--$5,000

012.03D. The Board may require a higher bond amount; however, no person shall will
be required to post a bond in excess of one hundred thousand dollars.
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JOHN A. GALE
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