NEBRASKA DEPARTMENT OF HEALTH AND HUMAN SERVICES
NOTICE OF PUBLIC HEARING

December 17, 2020
1:00 p.m. Central Time
Nebraska State Office Building — Lower Level A
301 Centennial Mall South, Lincoln, Nebraska
Phone call information: 888-820-1398; Participant code: 3213662#

The purpose of this hearing is to receive additional comments on proposed changes to
Title 479 Chapter 8 of the Nebraska Administrative Code (NAC)-Adoption Assistance
Program. These regulations govern adoption assistance agreements that may be
entered into with the Department per state statute or Title IV-E of the Social Security
Act. The proposed changes made revisions to the application process, clarified
eligibility criteria for all children regardless of funding source, revised eligibility criteria
for adoption assistance agreements in a private adoption, removes some special
service provisions, amended appeal rights to comply with federal regulations, removed
internal direction to staff from the regulations and updated the formatting.

Authority for these regulations is found in Neb. Rev. Stat. § 81-3117(7).

Due to the current public health crisis, the agency will enforce any Directed Health
Measure Order on the size of gatherings that is in effect at the time of the hearing. In
order to encourage participation in this public hearing, a phone conference line will be set
up for any member of the public to call in and provide oral comments.

Interested persons may provide verbal comments by participating via phone conference
line by calling 888-820-1398; Participant code: 3213662#.

Interested persons may provide written comments by mail, fax, or email, no later than the
day of the hearing to: DHHS Legal Services, PO Box 95026, Lincoln, NE 68509-5026,
(402) 742-2382 or dhhs.regulations@nebraska.gov, respectively.

A copy of the proposed changes is available online at http://www.sos.ne.gov, or by
contacting DHHS at the mailing address or email above, or by phone at (402) 471-8417.
The fiscal impact statement for these proposed changes may be obtained at the office of
the Secretary of State, Regulations Division, 1201 N Street, Suite 120, Lincoln, NE 68508,
or by calling (402) 471-2385.

Auxiliary aids or reasonable accommodations needed to participate in a hearing can be
requested by calling (402) 471-8223. Individuals with hearing impairments may call
DHHS at (402) 471-9570 (voice and TDD) or the Nebraska Relay System at 711 or (800)
833-7352 TDD at least 2 weeks prior to the hearing.



FISCAL IMPACT STATEMENT

Agency: Department of Health and Human Services

Title: 479 Prepared by: Olivia Biggs
Chapter: 8 Date prepared: 6/23/2020
Subject: Adoption Assistance Program Telephone: (402)-219-2740

Type of Fiscal Impact:

State Agency Political Sub. Regulated Public
No Fiscal Impact (O) ( ) ( )
Increased Costs (O) Q) (0)
Decreased Costs (O) Q) (0)
Increased Revenue (0O) Q) (0)
Decreased Revenue (0O) (0O) (0)
Indeterminable ( ) (4d) ()

Provide an Estimated Cost & Description of Impact:
State Agency: None
Political Subdivision: None
Regulated Public: None
If indeterminable, explain why: We cannot predict the number of Adoption Assistance

Agreements that will be completed. We have removed several special services CFS
previously had in regulations to provide payment for.
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TITLE 479 CHILD WELFARE PAYMENTS
CHAPTER 8 ADOPTION ASSISTANCE PROGRAM

001. SCOPE AND AUTHORITY. This chapter governs Adoption Assistance Agreements that
may be entered into with the Department pursuant to Nebraska Revised Statute (Neb. Rev. Stat.)
88 43-117 and 43-118 or Title IV-E of the Social Security Act.

001.01 CONFLICT RESOLUTION. In the event there is a conflict between this chapter and
any other Department requlations regarding the Adoption Assistance Program, this chapter
shall be controlling.

002. PRE-EXISTING AGREEMENTS. All Subsidized Adoption Agreements or Adoption
Assistance Agreements executed and the adoption finalized prior to the implementation of these
requlations are subject to the regulations in place at the time the adoption was finalized.

003. DEFINITIONS. The following definitions apply:

003.01 ADOPTION ASSISTANCE AGREEMENT. Adoption Assistance Agreement means
a Nebraska Adoption Assistance Agreement or a Title IV-E Adoption Assistance Agreement
entered into between the Department and the Adoptive Parent(s) to assist with the costs of
care for the child who is the subject of the Adoption Assistance Agreement.

003.02 ADOPTIVE PARENT. Adoptive Parent means the individual or individuals who either
intend to adopt the child for whom adoptive assistance agreement is being requested or have
adopted the child who is the subject of an adoptive assistance agreement.

003.03 MEDICAL PROFESSIONAL. Medical Professional means a physician or advanced
practice registered nurse (APRN) or physician _assistant (PA) when the APRN or PA is
practicing under the supervision of a physician. A Medical Professional must be licensed by
the Nebraska Department of Health and Human Services, Division of Public Health, or its
equivalent in another state, at the time of service.

003.04 MENTAL HEALTH PROFESSIONAL. Mental Health Professional means a
psychologist, psychiatrist, licensed mental health practitioner, licensed clinical social worker,
or_licensed alcohol and drug counselor who provides mental health or substance use
treatment_services and is licensed by the Nebraska Department of Health and Human
Services, Division of Public Health, or its equivalent in another state certified to provide
medical or mental health treatment. Mental Health Professional includes a provisionally
licensed mental health practitioner, a provisionally licensed psychologist, and a provisionally
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licensed alcohol and drug counselor.

003.05 NEBRASKA ADOPTION ASSISTANCE AGREEMENT. Nebraska Adoption
Assistance Agreement means an Adoption Assistance Agreement entered into between the
Department and the Adoptive Parent(s) and the eligibility requirements for Title IV-E Adoption
Assistance have not been met.

003.06 STEPPARENT. Stepparent means a person who is legally married to a parent of the
child who is the subject of the Adoption Assistance Agreement.

003.07 TITLE IV-E ADOPTION ASSISTANCE AGREEMENT. Title IV-E Adoption Assistance
Agreement means an Adoption Assistance Agreement entered into between the Department
and the Adoptive Parent(s) and all eligibility criteria of this chapter and Title 1\VV-E of the Social
Security Act have been met.

003.0#8 YOUNG ADULT. Young Adult means young adult as defined in Neb. Rev. Stat. §
43-4503.

004. ADOPTION ASSISTANCE AGREEMENTS FOR CHILDREN IN THE CUSTODY OF THE
DEPARTMENT. All Adoption Assistance Agreements for children who are in the custody of the
Department at the time the adoption is entered are subject to the provisions of this section.

004.01 APPROVAL BEFORE ADOPTION DECREE. The Adoption Assistance Agreement
must be signed by the Aadoptive Pparent(s) and DHHS prior to the date of adoption. If two
individuals are adopting a child, both individuals must sign the agreement. The adoption must
occur within six months of the Adoption Assistance Agreement being signed by all parties. If
the adoption does not occur within the six month time frame, the Adoption Assistance
Agreement is no longer valid and a new application must be submitted by the Adoptive

Parent(s).

004.02 ADOPTION ASSISTANCE AGREEMENT APPLICATION. An application for an
Aadoption Aassistance Aagreement must be submitted by the Aadoptive Pparent(s) prior to
finalization of the adoption. Eligibility will be determined based on the factors set forth in this

chapter.

004.03 ELIGIBILITY FOR TITLE IV-E ADOPTION ASSISTANCE AGREEMENT. When the
Department determines the child qualifies for adoption assistance pursuant to Title IV-E of the
Social Security Act, the child will be eligible for a Title IV-E Adoption Assistance Agreement
when all other eligibility requirements set forth in this chapter and Title IV-E of the Social
Security Act are met. When all eligibility requirements of this chapter are met, but all eligibility
requirements of Title IV-E of the Social Security Act are not met, the child will be eligible for a
Nebraska Adoption Assistance Agreement.

004.04 ELIGIBILTY FOR ADOPTION ASSISTANCE AGREEMENT. To be eligible for
Adoption Assistance Agreement, all eligibility criteria and additional eligibility requirements of
this section must be met.

004.04(A) ELIGIBILITY CRITERIA FOR THE CHILD. The child who is the subject of the
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Adoption Assistance Agreement must meet the following criteria:

(i) The child must be in the custody of Department;

(i) The child must be a citizen of the United States or an qualified alien as defined in
the Personal Responsibility and Work Opportunity Reconciliation Act of 1996
(PRWORA). The Department must have documentation to confirm the child's
United States citizenship or qualified alien status:;

(iii) The child must be unable to return to the home of the parents; and

(iv) The child must meet the special needs criteria set forth in this chapter.

004.04(B) GENERAL ELIGIBILITY CRITERIA. In order for a child to qualify for an
Adoption Assistance Agreement, in addition to the eligibility criteria for the child, the
following criteria must be met:
(1) The Adoptive Parents meet the criteria set forth in the criminal records check
section of this chapter;
(2) The family's circumstances necessitate an Adoption Assistance Agreement as set
forth in this chapter; and
(3) Efforts were made to place the child without an Adoption Assistance Agreement.

004.024(B)(I) EXCEPTION TO EFFORTS. Efforts to place the child without an
Aadoption Aassistance Aagreement are not required if the Department determines it
would not be in the best interests of the child.

004.04(C) SPECIAL NEEDS CRITERIA. To be eligible for an Adoption Assistance
Agreement, the child that is the subject of the Adoption Assistance Agreement must meet
at least one of the following special needs criteria:
(1) The child is age eight (8) or older;
(2) The child is a member in a sibling group of three or more and the adoptee and at
least two of the siblings are placed in the same adoptive home;
(3) A Mmedical or Mmental Hhealth Pprofessional has diagnosed the child with a
behavioral, emotional, physical or mental disability; or
(4) A Mmedical or Mmental Hhealth Pprofessional has determined the child to be at
risk of a behavioral, emotional, physical or mental disability.

004.02(C)(1)) DOCUMENTATION OF DIAGNOSIS. Documentation of a Mmedical
professionals or Mmental Hhealth Pprofessional’s diagnosis or determination of risk
must be less than six months old at the time the Adoption Assistance Agreement is
signed by both parties.

004.04(D) FAMILY CIRCUMSTANCES. For a child to be eligible for an Aadoption
Aassistance Aagreement, the Aadoptive Pparent(s) must verify that the adoption cannot
occur_without an Adoption Assistance Agreement because the child’'s present and
anticipated future needs have been determined to exceed the family’s ability to meet those
needs. Any adoption assistance payment that is agreed upon is not intended to cover all
the costs of care of the child, but is for the purpose of assisting with the costs of care.

004.04(E) PARENT ELIGIBILITY. No parent is eligible for an Adoption Assistance
Agreement on behalf of his or her child, even if parental rights have been relinquished or
terminated. No stepparent is eligible for an Adoption Assistance Agreement on behalf of
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his or her stepchild.

004.05 ADOPTION ASSISTANCE AGREEMENT PROVISIONS. An Adoption Assistance
Adgreement may include one or more of the following:

(1) An_adoption assistance payment negotiated between the Department and the
Adoptive Parent(s) in _accordance with the Department’s established rate
determination tool. In no case may the amount of the adoption assistance payment
exceed the foster care maintenance payment which would have been paid by the
Department if the child with respect to whom the adoption assistance payment is
made had been in a foster family home;

(2) Special Sservices payments made for a specific service or item related to the child’s
needs for a specified period of time. No special services payments will be included if
other resources or programs are available to assist with the services-; or

(3) Non-recurring adoption expenses, including but not limited to:

(i) Legal fees directly related to the adoption of the child; and
(i) Funeral assistance if the child being adopted is diagnosed by a medical
professional as being terminally ill and the life expectancy of the child is less than

20 vears old.

004.05(A) ADOPTION ASSISTANCE PAYMENTS. The following provisions apply to
adoption assistance payments.

004.05(A)(i) DEDUCTIONS FROM PAYMENTS. Any other maintenance payments
received for the child, such as Social Security Disability Insurance benefits or survivor
benefits, Supplemental Security Income, Veteran's Administration benefits, or Aid to
Dependent Children benefits, will be deducted from the agreed to adoption assistance

payment.

004.05(A)(ii)) USE OF ASSISTANCE. An Adoptive Parent who receives an adoption
assistance payment ofadoption-assistance shall use the adoption assistance funds
for_the benefit of the child. The Department will consider use of the adoption
assistance funds on the following supports and services as using the funds for the
benefit of the child:

(1) Clothing purchases;

(2) Incidental items;

(3) Insurance;

(4) Food;

(5) Housing, other than maintenance of the Adoptive Parent’'s home;

(6) Education;

(7) Medical expenses; o

(8) Child support payments; or

(9) Transportation.

004.06 DESIGNATION OF A GUARDIAN. An Adoptive Parent who enters into an Adoption
Assistance Agreement with the Department must designate a quardian for the child in case
of the death of the Aadoptive Pparent(s) erparents. Payment of the adoption assistance will
cease upon the death of the Aadoptive Pparent(s) er—parents unless the Aadoption
Aassistance Aagreement provides for assignment to a quardian or conservator. In the event
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an individual who was previously a legal parent for the child is appointed as guardian for the
child, even if parental rights have been terminated or relinquished, payment of the adoption
assistance must cease.

004.06(A) EXCEPTION. Adoption assistance payments can continue for up to six months
following the death of the Aadoptive Pparent(s) erparents pending the appointment of a
qguardian or conservator if the child is placed in the temporary custody of a family member
or other individual. In the event this child is placed in the custody of an individual who was
previously a legal parent for the child, even if parental rights have been terminated or
relinquished, the adoption assistance payment will cease.

004.07 REVIEW. The Adoption Assistance Agreement will be reviewed every twelve months
to determine:
(1) That the child continues to be a legal dependent of the Aadoptive Pparent(s);
(2) The Aadoptive Pparents continue to use the adoption assistance payments for the
benefit of the child; and
(3) That the child continues to need the provisions of the Adoption Assistance

Adgreement.

004.07(A) REVIEW TIME FRAMES. At the time of review, the Adoptive Parent(s) will
receive a written notice of the Aadoption Aassistance Aagreement review and a review
form from the Department. The Adoptive Parent(s) must return the review form to the
Department within 30 days of the date of the notice or the Department may suspend the
adoption assistance payments.

004.07(B) SUSPENSION AFTER REVIEW. If the Department is unable to verify whether
the Adoptive Parent is legally responsible for the child or using the adoption assistance
payment for the benefit of the child, the Department may suspend issuance of the adoption
assistance payment until verification is received.

004.07(C) OVERPAYMENTS. The Department may take all reasonable steps necessary
to_correct overpayments. Overpayments may be recouped from any future payments to
the individual that received the overpayment, even if the future payments are for a different
child or Young Adult.

004.08 CHANGE IN ADOPTION ASSISTANCE AGREEMENT PROVISIONS. Adoptive
Parents may request a change in the Adoption Assistance Agreement provisions by
submitting _a written _request on the Department approved form. Adoption Aassistance
Aagreement_provisions _may be modified if the Department determines an amended
agreement is necessary based on a change in family circumstances, a change in the child’s
special needs or a change in law or requlation.

004.08(A) INCREASE IN ADOPTION ASSISTANCE PAYMENT. The Adoptive Parent(s)
may request an increase in the adoption assistance payment. The Adoptive Parent(s)
must provide documentation to support the need for an increase in the payment. The
amount of the adoption assistance payment must not exceed the amount the child would
have received in foster care at the time of the request.
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004.08(B) CHANGE IN SPECIAL SERVICES. Special services may be added to an
Aadoption Aassistance Aagreement when the Department determines there is a change
in family circumstances or a change in the child’s special needs.

004.09 EXTENDED ADOPTION ASSISTANCE. A Yyoung Aadult is eligible to participate in
the extended adoption assistance program if:

(1) The Young Adult is at least 19 years of age but less than 21 years of age;
The Young Adult was the subject of an Aadoption Aassistance Aagreement that
took effect after the Young Adult had attained 16 years of age;
The Young Adult was the subject of the subsidized Aadoption Aassistance
Aagreement until 19 years of age;
The Young Adult was previously adjudicated to be within the meaning of Neb. Rev.
Stat. 8§ 43-247(3)(a) or the equivalent under tribal law;
The Young Adult meets the education or employment criteria for the Bridge to
Independence program; and
The Young Adult is not participating in the Bridge to Independence program.
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004.09(A) USE OF FUNDS ASSISTANCE. An Adoptive Parent who receives payment

of extended adoption assistance shall use the adoption assistance funds for the benefit of

the Young Adult. The Department will consider use of the adoption assistance funds on

the following supports and services as using the funds for the benefit of the Young Adult:

Clothing purchases;

Incidental items;

Insurance;

Food;

Housing, other than maintenance of the guardian’'s home;

Education;

(vii) Medical expenses;

(viii) Child Support Payments; or

(ix) Transportation; or

(ixx) Other services and supports the Department determines will help the young
adult transition into adulthood.

EEEESS

004.10 SUSPENSION OF ADOPTION ASSISTANCE PAYMENT. The Department may
suspend the adoption assistance payment when:
(1) The Department determines the Adoptive Parents are not using the adoption
assistance payment for the benefit of the child; or
(2) The Department is unable to determine whether the Adoptive Parents are using the
adoption assistance payment for the benefit of the child.

004.10(A) ADOPTION ASSISTANCE PAYMENT WHEN CHILD IS OUT OF HOME.
When the child is no longer residing in the home of the Adoptive Parent(s), the adoption
assistance payment may be reduced or terminated. To continue to receive an adoption
assistance payment, the Adoptive Parent(s) must provide documentation to the
Department proving the amount of financial support used to benefit the child for each
month. The Department will determine the amount of the adoption assistance payment
based on the documentation provided by the Adoptive Parent(s).
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004.10(A)(i) EXCEPTION. When the Adoption Assistance Agreement is IV-E funded,
the adoption assistance payment will be reduced only when agreed to in writing by the
Adoptive Parent(s).

004.11 REINSTATEMENT OF ADOPTION ASSISTANCE PAYMENT. When an adoption
assistance payment has been suspended or reduced, the full adoption assistance payment
may be reinstated when the Department determines the basis for suspension or reduction in
payment has been resolved. An adoption assistance payment cannot be reinstated if the
Adoptive Parents who entered into the current adoption assistance agreement are no longer
the legal parents of the child.

004.12 TRANSFER OF ADOPTION ASSISTANCE AGREEMENT. An _Aadoption
Aassistance Aagreement may not be transferred to new Adoptive Parents.

004.13 FUNDING AFTER AGE 18. A child’s eligibility for a Title IV-E Adoption Assistance
Agreement must be re-determined when the child turns 18 years of age. This determination
should occur immediately prior to the child turning age 18. If the child no longer continues to
meet the Title IV-E eligibility requirements as set forth in 42 USC 673, Section 473 of the
Social Security Act, the child’'s Adoption Assistance Agreement will no longer be covered by
the Social Security Act and the Title IV-E Adoption Assistance Agreement will become a
Nebraska Adoption Assistance Agreement.

005. ADOPTION ASSISTANCE FOR WARDS OF A LICENSED CHILD PLACEMENT AGENCY.
All Aadoption Aassistance Aagreement for children who are not in the custody of the Department
and are in the custody of a child placement agency at the time the adoption is entered are subject
to the provisions of this section.

005.01 APPROVAL BEFORE ADOPTION DECREE. The Adoption Assistance Agreement
must be signed by the Aadoptive Pparent(s) and the Department prior to the date of adoption.
If two individuals are adopting the child, both but individuals must sign the agreement. The
adoption_must _occur_within six_months of the Aadoption Aassistance Aagreement being
signed by all parties. If the adoption does not occur within the six month time frame, the
Aadoption Aassistance Aagreement is no longer valid and a new application must be
submitted by the Adoptive Parent(s).

005.02 ADOPTION ASSISTANCE APPLICATION. An application for an Adoption Assistance
Agreement must be submitted by the Adoptive Parent(s) prior to finalization of the adoption.
Eligibility will be determined based on the factors set forth in this section.

005.03 ELIGIBILITY FOR ADOPTION ASSISTANCE AGREEMENT. To be eligible for an
Aadoption Aassistance Aagreement, the following criteria must be met:
(1) The child must:

(a) Be a ward of a licensed child placing agency;

(b) Be age 18 or younger;

(c) Be a citizen of the United States or a qualified alien as defined in the Personal
Responsibility and Work Opportunity Reconciliation Act of 1996 (PRWORA) and
the Department must have documentation to confirm the child’s United States
citizenship or gualified alien status;
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(d) Be unable to return to the home of the parents;
(e) Meet the special needs criteria set forth in this section; and
(f) Meet the Title IV-E eligibility requirements as set forth in 42 USC 673, Section 473
of the Social Security Act;

(2) The Adoptive Parents meet the criteria set forth in the criminal records check section
of this chapter;

(3) The Department must be provided documentation verifying that efforts were made to
place the child without adoption assistance; and

(4) The family's circumstances necessitate adoption assistance as set forth in this

chapter.

005.03(A) SPECIAL NEEDS. To be eligible for an Adoption Assistance Agreement, the
child that is the subject of the Adoption Assistance Agreement must meet at least one of
the following special needs criteria:
(i) The child is age eight (8) or older;
(ii) The child is a member in a sibling group of three or more and the adoptee and at
least two of the siblings are placed in the same adoptive home; or
(iii) A Mmedical Pprofessional has diagnosed the child with a behavioral, emotional,
physical or mental disability.

005.03(B) FAMILY CIRCUMSTANCES. For a child to be eligible for an Aadoption
Aassistance Aagreement, the Adoptive Parent(s) must verify that the adoption cannot
occur without an Adoption Assistance Agreement because the child’s present needs have
been determined to exceed the family’s ability to meet those needs. Any adoption
assistance payment that is agreed upon is not intended to cover all the costs of care of
the child, but is for the purpose of assisting with the costs of care.

005.03(C) PARENT ELIGIBILITY. No parent is eligible for an Adoption Assistance
Agreement on behalf of his or her child, even if parental rights have been terminated or
relinguished. No stepparent is eligible for an Adoption Assistance Agreement on behalf
of his or her stepchild.

005.04 CHILD PLACED ACROSS STATE LINES. If a child is placed across state lines and
is in the custody of a private child placing agency, the Adoptive Parent must apply for adoption
assistance in his or her state of residence. That state is responsible for determining whether
the child qualifies for an Aadoption Aassistance Aagreement under that state’s applicable
laws.

005.05 ADOPTION ASSISTANCE AGREEMENT PROVISIONS. An Adoption Assistance
Agreement may include one or more of the following:

(1) An adoption assistance payment negotiated between the Department and the
Adoptive Parent(s) in _accordance with the Department's established rate
scheduledetermination tool. In no case may the amount of the adoption assistance
payment exceed the foster care maintenance payment which would have been paid
by the Department if the child with respect to whom the adoption assistance payment
is made had been in a foster family home;

(2) Special Sservices payments made for a specific service or item related to the child’s
needs for a specified period of time. No special services payments will be included if




DRAFT NEBRASKA DEPARTMENT OF
07-10-2020 HEALTH AND HUMAN SERVICES 479 NAC 8

other resources or programs are available to assist with the services; or
(3) Non-recurring adoption expenses, including but not limited to:
(a) Leqal fees directly related to the adoption of the child; and
(b) Funeral assistance if the child being adopted is diagnosed by a medical
professional as being terminally ill and the life expectancy of the child is less than

20 years old.

005.05(A) DEDUCTIONS FROM PAYMENTS. Any other maintenance payments
received for the child, such as Social Security Disability Insurance benefits or survivor
benefits, Supplemental Security Income, Veteran's Administration benefits or Aid to
Dependent Children benefits, will be deducted from the agreed to adoption assistance

payment.

005.05(B) USE OF ASSISTANCE. An Adoptive Parent who receives an adoption
assistance payment shall use the adoption assistance payment for the benefit of the child.
The Department will consider use of the adoption assistance payment on the following
supports and services as using the payment for the benefit of the child:
() Child support payments;
Clothing purchases;
Incidental items;
Insurance;
Food;
Housing, other than maintenance of the guardian’'s home;
(vii) Education;
(viii) Medical expenses; o
(ix) Transportation; or
(xx) Other services and supports the Department determines will help the young adult
transition into adulthood.

EEEEE

005.06 DESIGNATION OF GUARDIAN. An Adoptive Parent who enters into_ an Adoption
Assistance Agreement with the Department must designate a quardian for the child in case
of the death of the Aadoptive Pparent(s) erparents. Adoption assistance payments will cease
upon the death of the Adoptive Parent(s) or—parents unless the Adoption Assistance
Agreement provides for assignment to a guardian or conservator. In the event an individual
who was previously a legal parent for the child is appointed as guardian for the child, even if
parental rights have been terminated or relinquished, payment of the adoption assistance
must cease.

005.06(A) EXCEPTION. Adoption assistance pRPayments efan-adoption-assistance can
continue for up to six months following the death of the Adoptive Parent(s) erparents
pending the court appointment of a guardian or conservator, if the child is placed in the
temporary custody of a family member or other individual. In the event this child is placed
in the custody of an individual who was previously a legal parent for the child, even if
parental rights have been terminated or relinquished, payment of the adoption assistance
will cease.

005.07 REVIEW. The Adoption Assistance Agreement will be reviewed every twelve months
to determine:




DRAFT NEBRASKA DEPARTMENT OF
07-10-2020 HEALTH AND HUMAN SERVICES 479 NAC 8

(1) That the child continues to be a legal dependent of the Adoptive Parent(s);

(2) The Adoptive Parents continue to use the adoption assistance for the benefit of the
child; and

(3) That the child continues to need the provisions of the Aadoption Aassistance

Aagreement.

005.07(A) TIME FRAMES. At the time of review, the Adoptive Parent(s) will receive a
written notice of the Adoption Assistance Agreement review and a review form from the
Department. The Adoptive Parent(s) must return the review form to the Department within
30 days of the date of the notice or the Department may suspend the adoption assistance

payments.

005.07(B) SUSPENSION AFTER REVIEW. If the Department is unable to verify whether
the Adoptive Parent is legally responsible for the child or using the adoption assistance
payment for the benefit of the child, the Department may suspend issuance of the adoptive
assistance payment until verification is received.

005.07(C) OVERPAYMENTS. The Department may take all reasonable steps necessary
to_correct overpayments. Overpayments may be recouped from any future payments to
the individual that received the overpayment, even if the future payments are for a different
child or Young Adult.

005.08 CHANGE IN ADOPTION ASSISTANCE AGREEMENT PROVISIONS. Adoptive
Parents may request a change in the Aadoption Aassistance Aagreement provisions by
submitting _a_written_request on _the Department approved form. Adoption Assistance
Agreement provisions may be modified if the Department determines an amended agreement
is necessary based on a change in family circumstances, a change in the child’s special needs
or a change in law or requlation.

005.08(A) INCREASE IN ADOPTION ASSISTANCE PAYMENT. The Adoptive Parent(s)
may request an increase in the adoption assistance payment. The Adoptive Parent(s)
must provide documentation to support the need for an increase in the payment. The
amount of the adoption assistance payment must not exceed the amount the child would
have received in foster care at the time of the request.

005.08(B) CHANGE IN SPECIAL SERVICES. Special services may be added to an
Adoption Assistance Adgreement when the Department determines there is a change in
family circumstances or a change in the child’s special needs.

005.08(C) EXTENSION TO AGE 19. Adoption Assistance Agreements entered into
under this section terminate at age 18, unless the Adoptive Parents request to extend the
Adoption Assistance Agreement to age 19 and the child continues to meet the Title IV-E
eligibility requirements as set forth in 42 USC 673, Section 473 of the Social Security Act.

005.09 SUSPENSION OF ADOPTION ASSISTANCE PAYMENT. The Department may
suspend the adoption assistance payment when:
(1) The Department determines the Adoptive Parents are not using the adoption
assistance payment for the benefit of the child; or
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(2) The Department is unable to determine whether the Adoptive Parents are using the
adoption assistance payment for the benefit of the child.

005.09(A) ADOPTION ASSISTANCE PAYMENT WHEN CHILD IS OUT OF HOME.
When the child is no longer residing in the home of the Adoptive Parent(s), the adoption
assistance payment may be reduced or terminated. To continue to receive an adoption
assistance payment, the Adoptive Parent(s) must provide documentation to the
Department proving the amount of financial support used to benefit the child for each
month. The Department will determine the amount of the adoption assistance payment
based on the documentation provided by the Adoptive Parent(s).

005.09(A)(i) EXCEPTION. When the Adoption Assistance Agreement is IV-E funded,
the adoption assistance payment will be reduced only when agreed to in writing by the
Adoptive Parent(s).

005.10 REINSTATEMENT OF ADOPTION ASSISTANCE PAYMENT. When an adoption
assistance payment has been suspended or reduced, the full adoption assistance payment
may be reinstated when the Department determines the basis for suspension or reduction in
payment has been resolved. An adoption assistance payment cannot be reinstated if the
Adoptive Parents who entered into the current adoption assistance agreement are no longer
the legal parents of the child.

005.11 TRANSFER OF ADOPTION ASSISTANCE AGREEMENT. An Adoption Assistance
Agreement may not be transferred to new Adoptive Parents.

006. ADOPTION ASSISTANCE AGREEMENTS WHEN MOVING FROM GUARDIANSHIP TO
ADOPTION.

006.01 APPROVAL BEFORE ADOPTION DECREE. The Adoption Assistance Agreement
must be signed by the Adoptive Parent(s) and DHHS prior to the date of adoption. If two
individuals are adopting a child, both individuals must sign the agreement. The adoption must
occur within six months of the Adoption Assistance Agreement being signed by all parties. |If
the adoption does not occur within the six month time frame, the Adoption Assistance
Agreement is no longer valid and a new application must be submitted by the Adoptive

Parent(s).

006.02 ADOPTION ASSISTANCE APPLICATION. An application for an Adoption Assistance
Agreement must be submitted by the Adoptive Parent(s) prior to finalization of the adoption.
Eligibility will be determined based on the factors set forth in this section.

006.03 ELIGIBILITY. To be eligible for an Adoption Assistance Agreement under this section:

(A) The child that is the subject of the Adoption Assistance Agreement must be the

subject of a subsidized guardianship agreement or quardianship assistance
agreement with the Department at the time the adoption is finalized;

(B) The child that is the subject of the Adoption Assistance Agreement will be adopted by
an_individual who signed the subsidized guardianship agreement or guardianship
assistance agreement; and

(C) The Adoptive Parents meet the criteria set forth in the criminal records check section
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of this chapter.

006.04 PARENT ELIGIBILITY. A parentis not eligible for an Adoption Assistance Agreement
on behalf of his or her child, even if parental rights have been terminated or relinquished. A
stepparent is not eligible for an adoption assistance agreement on behalf of a his or her

stepchild.

006.05 ADOPTION ASSISTANCE AGREEMENT PROVISIONS. The provisions of the
Adoption Assistance Agreement will be the same provisions included in the guardianship
assistance agreement or guardianship subsidy, except any provision related to Medicaid. A
child’s _eligibility for Medicaid will be determined based on Nebraska Medicaid laws and
regulations. An Adoption Assistance Agreement may include one or more of the following:
(1) An adoption assistance payment as set forth in the guardianship assistance
agreement or guardianship subsidy. In no case may the amount of the adoption
assistance payment exceed the foster care maintenance payment which would have
been paid by the Department if the child with respect to whom the adoption assistance
payment is made had been in a foster family home:;
(2) Special Sservices payments made for a specific service or_item if it is a provision
included in the active guardianship agreement; or
(3) Non-recurring adoption expenses, including but not limited to:
(a) Legal fees directly related to the adoption of the child; or
(b) Funeral assistance if it is a provision included in the active guardianship

agreement.

006.05(A) DEDUCTIONS FROM PAYMENTS. Any other maintenance payments
received for the child, such as Social Security Disability Insurance benefits or survivor
benefits, Supplemental Security Income, Veteran's Administration benefits or Aid to
Dependent Children benefits, will be deducted from the agreed to adoption assistance

payment.

006.05(B) USE OF ASSISTANCE. An Adoptive Parent who receives an adoption
assistance payment shall use the adoption assistance payment for the benefit of the child.
The Department will consider use of the adoption assistance payment on the following
supports and services as using the payment for the benefit of the child:
() Child support payments;
Clothing purchases;
Incidental items;
Insurance;
Food;
Housing, other than maintenance of the guardian’'s home;
(vii) Education;
(viii) Medical expenses; o
(ix) Transportation; or
(X) Other services and supports the Department determines will help the child
transition into adulthood.

EEEEE

006.06 GOVERENED BY PRIOR SECTION BESIGNATHON-OF GUARDIAN. When a child
is eligible for an Adoption Assistance Agreement under this section, once the Adoption
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Assistance Agreement and adoption are finalized, the agreement will become subject to all

reqgulations in this chapter governing Adoption Assistance Agreements for children in the

custody of the Department, unless otherwise set forth in this section. Adeptive Parents-who
- - - — " — -
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007. RETROACTIVE ADOPTION ASSISTANCE AGREEMENTS. All retroactive Adoption
Assistance Agreements will be Nebraska Adoption Assistance Agreements. To be eligible for a
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retroactive Adoption Assistance Agreement all provisions of this section must be met.

007.01 ELIGIBILITY OF CHILD. A child who has already been adopted may be eligible for a

retroactive Adoption Assistance Agreement if the following conditions met:

1)
(2)

3

The child was in the custody of the Department at the time the adoption was finalized;
The child is a citizen of the United States or a qualified alient as defined in the
Personal Responsibility and Work Opportunity Act of 1996 and the Department as
documentation to confirm the child’s citizenship or qualified alien status;

The Adoptive Parent(s) contacted the Department and made a written request for an
Adoption Assistance Agreement within three (3) years from the date the adoption was
finalized;

The child has been diagnosed with a physical or mental illness or condition that
predates the adoption and the Department did not inform the adopting parents of such
condition prior to the adoption, including when the Department did not have
knowledge of the child’s illness or condition prior to the adoption; and

The Department has been provided documentation from a Medical or Mental Health
Professional that the child’s illness or condition predated the adoption, is of such
nature_as to require _medical, psychological, or psychiatric treatment and is more
extensive than ordinary childhood illness.

007.01(A) REQUIRED DOCUMENTATION. The following documentation from a Medical

or Mental Health Professional is required in order to meet the eligibility requirements of

this section:

007.02

() The child’s diagnosis;

(i) The prognosis _and treatment recommendations for the diagnosed illness or
condition;

(iii) The length of anticipated treatment; and

(iv) Written confirmation that the illness or condition predated the adoption and is more
extensive than ordinary childhood iliness.

RETROACTIVE ADOPTION ASSISTANCE AGREEMENT PROVISIONS. A

retroactive Adoption Assistance Agreement may include one or more of the following:

€]

An_adoption assistance payment negotiated between the Department and the

Adoptive Parent(s) in accordance with the Department’s established rate

determination tool. In no case may the amount of the adoption assistance payment

exceed the foster care maintenance payment which would have been paid by the

Department if the child with respect to whom the adoption assistance payment is

made had been in a foster family home;

Special services payments made for a specific service or item related to the child’s

needs for a specified period of time. No special services payments will be included if

other resources or programs are available to assist with the services;

Non-recurring adoption expenses, including but not limited to:

(a) Leqal fees directly related to the adoption of the child; and

(b) Funeral assistance if the child being adopted is diagnosed by a medical
professional as being terminally ill and the life expectancy of the child is less than
20 years old; or

Reimbursement for or payment of medically necessary medical, psychological, or

psychiatric treatment costs for the care of the eligilble child which are the result of the
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child’s diagnosed illness or condition that predated the adoption.

007.02(A) PAYMENT OF TREATMENT COSTS. When treatment costs are included as
a provision in the retroactive Adoption Assistance Agreement the provisions of this section

apply.

007.02(A)(1) HEALTH INSURANCE. The family’s health insurance will be billed
before the Department will pay treatment costs. If the child is Medicaid eligible,
Medicaid benefits must be exhausted before payment of treatment costs will be paid
under the Adoption Assistance Agreement.

007.02(A)(ii) EFFECTIVE DATE. A child whose retroactive Adoption Assistance
Agreement _includes payment of treatment costs, will be eligible for payment of
treatment costs that are incurred beginning on the date the written request for adoption
assistance is received by the Department.

007.02(A)(iii) MEDICALLY NECESSARY. For the treatment to be considered
medically necessary, the treatment services must be recommended in writing by a
Medical or Mental Health Professional no more than 90 days prior to the start of the
treatment services. Treatment services must be provided in a manner consistent with
the Medicaid laws of the state in which the treatment is provided.

007.02(A)(iii)(1) RESIDENTIAL TREATMENT FACILITIES. For treatment costs
in a residential treatment center or a psychiatric residential treatment facility to be
considered medically necessary, the following provisions must be met:

(a) The residential treatment center or psychiatric residential treatment facility
must be licensed or approved for therapeutic or psychiatric care by the
Division of Public Health of the Nebraska Department of Health and Human
Services or the equivalent state agency or department in the state where
the treatment facility is located;

(b) The residential treatment service is anticipated to result in progress which
will enable the child to return to the family or community;

(c) Less restrictive care or treatment alternatives are not appropriate or
available or have declined to provide treatment for the child; and

(d) The family must continue to support the child during treatment, including
planning for the child’s reintegration into the family home.

007.02(A)(iv) PARTICIPATION IN SERVICES. When the Department is paying for
treatment services, the child’s family must participate in the child’s treatment services
when it is recommended in the child’s treatment plan.

007.02(A)(v) PAYMENTS ISSUED TO PROVIDER. Payment for the child’s treatment
services will be made directly to the service provider. In the event a provider will not
accept payment from the Department, the Department may reimburse the family
directly when proof of payment to the service provider is received by the Department.

00#8. CRIMINAL RECORDS CHECK REQUIRMENTS. The All Adoptive Parents and any
individual 18 years of age or older residing in the Adoptive Parents’ household must submit to the
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records checks set forth in this chapter and meet the approval requirements of this section in
order for the Department to enter into an Adoption Assistance Agreement with the Adoptive
Parents.

00#8.01 RECORDS TO BE SEARCHED. The Adoptive Parents and any individual 18 years
of age or older residing in the Adoptive Parents’ household must consent to the Department
receiving all background checks identified in this section. For each Adoptive Parent and any
individual 18 years of age or older residing in the Adoptive Parents’ household the following
checks will be reviewed by the Department:

State Central Register or Registry of child protection maintained by any state in which
the individual has lived within the past 5 years;

Nebraska Adult Protective Services Central Reqistry;

Appropriate local law enforcement agency;

National Sex Offender Reqistry; maintained-by-any-state-in-which-the-individual-has
hved within f ;

State-level criminal history; and

Fingerprint-based National Criminal History Check.

EE bk E

00%8.02 CRIMINAL RECORDS APPROVAL REQUIREMENTS. If the Adoptive Parents or
any individual 18 years of age or older residing in the Adoptive Parents’ household have a
criminal history or history of child abuse or neglect, the Department will determine whether to
enter into an Adoption Assistance Agreement based on the provisions in this section.

00#8.02(A) ADOPTION ASSISTANCE AGREEMENT NOT AUTHORIZED. The
Adoptive Parent(s) cannot enter into_an Adoption Assistance Agreement with the
Department when:
() Any Adoptive Parent has been convicted of a felony involving abuse or neglect of
a child or a vulnerable adult, spousal abuse, a crime against a child or children, or
a crime of violence including rape, sexual assault, or homicide, but not including
other physical assault or battery;
(i) Any Adoptive Parent is identified as a perpetrator on a child abuse and neglect
central registry or an adult abuse and neglect central registry; or
(iii) Any Adoptive Parent has a conviction date within the past five years for a felony
involving a drug-related offense, physical assault or battery.

00#8.03 TIME FRAME FOR CRIMINAL RECORDS CHECK. To meet the requirements of
this chapter, the results of the criminal records checks for each individual are valid for two
years from the date the results were issued. If the Adoption Assistance Agreement is not
signed by all parties during the time frame when the results are valid, new criminal records
checks will be required.

0089. CHANGE IN PARENT INFORMATION. An Aadoption Aassistance Aagreement may be
modified to add parents subject to the provisions in this section.

0089.01 STEPPARENT. A Stepparent may be added to the Aadoption Aassistance
Aagreement when:

(A) The Stepparent has adopted the child;

(B) The Adoptive Parent who entered into the current Aadoption Aassistance
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Aagreement requests to have the stepparent added;

(C) The Stepparent meets all the requirements of an Adoptive Parent as set forth in this
chapter;

(D) The Department is provided a copy of the adoption decree; and

(E) An amended Adoption Assistance Agreement is signed by both the parent and the

stepparent.

0089.02 EFFECT OF DIVORCE ON AGREEMENT. If the Adoptive Parents that entered into
the current Adoption Assistance Agreement divorce, the Adoptive Parent who is awarded
legal custody of the child in the court order will be the Adoptive Parent to whom the adoption
assistance payment is made. In the event the Adoptive Parents are awarded joint legal
custody, payment will continue to be made in the same manner as before the divorce, unless
both Adoptive Parents agree in writing that a change in payee should occur.

00910. TERMINATION OF ADOPTION ASSISTANCE AGREEMENT. This section applies to all
Adoption Assistance Agreements. An Adoption Assistance Agreement terminates when:

All Adoptive Parents who have entered into the Adoption Assistance Agreement request
termination of the agreement;

The Adoption Assistance Agreement does not include a designation of guardian or
conservator as allowed by state law and the Adoptive Parents are deceased;

The child reaches age 19;

The child dies;

The child becomes an emancipated minor;

The child marries or enlists in the military; or

The Department determines the Adoptive Parents are not legally responsible for the
support of the child as a result of a termination of parental rights or a relinguishment of
parental rights.

cEEkle B [

00910.01 AGE EXCEPTION. When a child reaches age 19, the Adoption Assistance
Agreement will not terminate if the child is eligible for and enrolls in the extended adoption
assistance program. The Adoption Assistance Agreement will terminate when the child is no
longer enrolled in or eligible for the extended adoption assistance program.

01011. RIGHT TO APPEAL. An adoptive family has the right to request a fair hearing as allowed
by law, including, but not limited to, when:

The Adoptive Parent disagrees with the determination by the Department that a child is
ineligible for adoption assistance;

The Adoptive Parent disagrees with the adoption assistance payment determined by the
Department;

The Adoptive Parent disagrees with the determination by the Department that a child is
not IV-E eligible;

The Adoptive Parent was denied adoption assistance based on a means test of the
Adoptive Parents' income;

The Department reduces or terminates the Adoption Assistance Agreement;

Facts about the child's special needs were not presented to the Adoptive Parents prior to
finalization of the adoption;

The Adoptive Parents were not informed they could apply for an Adoption Assistance
Agreement when the child was in the Department's custody; o

B
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(8) The Department denied the Adoptive Parents' request for an increase in_adoption
assistance payment due to a change in the Adoptive Parents' circumstances:; or

(9) The Department has denied payment for treatment services under the provisions of a
retroactive adoption assistance agreement.

01011.01 APPEAL TIME FRAME. The appeal must be filed in writing within 90 days of when
the action or inaction of the Department is known or should've been known by the Adoptive
Parent(s). No change in coverage will occur while the appeal is pending.




Care-and-Adoption-Assistance—The legal basis for the regulations is included

in 001 of the proposed regulations.

3—TFhefamily's needsforsubsidy—Eligibility criteria is set forth in 004.04, 005.03,
006.03 of the proposed regulations.

{Effective 9/20/95}







histherminorparentit Title N-Efoster care-paymentis-being-made
ferthecare-ofbeth—Eligilbity criteria for a child in the custody of the
Department is included in 004.04(A). 004.04(B), 004.04(C) and

004.04(D) of the proposed regulations.
{Effective-02/23/04}

A hi

for-SSlatthe-time-the-adoption-petition-isfiled;-or Eligilibty for
for wards of a licensed child placement agency (AKA private
adoptions) is included in 005 of the proposed regulations.

—8 elnl_el whe-was receiving a I'tle.l v-E Supsiay iR a previeus
ael_eptle_n St adeptle_n SISSONOS (PRieRis Sign A
.'EI."'G'.H'S.I"“Q”E 9.' palenta_l fgue—e EEELR of ST ey
juusellstlml_l te.”“"l'.at.el SI EI;eu Fpallentlal _||Igllts) o EI'Ie _aldep_ G
subsequent—adoption—Eligilbity for a Title IV-E subsidy is
governed by Title 1V, Part E of the Social Security Act and

. on netiticnisHled or £



004.03 and 005.03, of the proposed regulations reference the
federal laws instead of repeating the law. The Department
intends to utilize a Public Guidance Document to provide
information to the public on how the Department interprets the
law and regulation, and this Public Guidance Document will be
able to be updated as the federal IV-E laws change.

 rocid 11 . lo for d . hether the child

i iey=—This requirement is included in 005.04 of the

proposed regulations and does not apply to children in the custody of the
Department, only children in the custody of a child placing agency.

{Effective 02/23/04}




adeptwitheutsubsidy. The requirement that efforts were made to place

the child without an adoption assistance agreement is included in
004.04(B) and 005.03 of the proposed regulations.




ThIS is mcluded in 004 O4(D) 004.05 and
005.005.03(B), and 005.05 of the proposed regulations. These sections state
that adoption assistance is not intended to cover all costs of care of the child,
but is for assisting with the costs of care and also state that no services will
be provided that could be provided if other resources or programs are
available.

dtagmss—was—nme#eet—(%ee%%AG—S—O@i—O%F&H—The requwement that the
agreement be signed by all parties prior to the adoption being finalized is included
in 004.01, 005.01, and 006.01 of the proposed regulations.




003.07 of the proposed regulations and the eligibility requirements to be eligible
for a Title IV-E assistance agreement are set forth in Title IV-E of the Social
Security Act and will be referenced in a public guidance document. The provisions
available as part of a Title IV-E adoption assistance agreement are found in 004.05
and 005.05 of the proposed regulations.



provision is included in 004.05(1) and 006.05(1) of the proposed
regulations.




meluele—beﬁ—a#e—net—l#%ﬁed—te—Thls is mcluded in 004. 05(2) and 006 05(2) of
the proposed regulations.

subs&ely—ag%eement—Thls is mcluded in 004 05(3) and 006 05(3) of the

proposed regulations.

WSelf—neeel—net—be—melueled—ﬁer—ee%Fage— Although transportatlon is not

spelled out in the proposed regulations, transportation services could be
authorized as a special service which is included in 004.05(2) and
006.05(2) of the proposed regulations.







medreaker—speeal—semee—wﬁheu{—mam{enanee—Thls is mcluded in the prowsmns

sections because not all provisions are guaranteed in each agreement. Those
sections are 004.05, 005.05 and 006.05.

la#gepmamenanee-ameunﬂmu-be—a#neFe#equenpeeelmneea—Thls prOV|S|on IS
included in 004.05, 005.05, and 006.05.

etheHeseuFees—sueh—as%SIéSA—eH#A—benems—Thls is mcluded in proposed
section 004.10(A)(i).




fer—the—ease—peeepd.—'This iSi




any-feasehr—This 'is included in 004.10(A)(i) and 005.09(a)(i) of the proposed
regulations.







eweumstanees—wMeh—wemd—aﬁeet—me—subsqdy—Tms is mcluded in 004 O4(D) and
005.03(B) of the proposed regulations.

subm%ﬂe#re—desqg%med—staﬁ—fepapp#eval—Thls is mcluded in 004 12 and 005. 1lof

the proposed regulations.






















GMebeekéeenen-X-Xl-l-l—) The rights of appeal are mcluded in section

010 of the proposed regulations.




When an adoption assistance may be terminated is set forth in section 009 of the proposed



regulations. The primary difference in the proposed regulations is that there is not a specific
section related to when a child is placed into the custody of the Department. The intent of the
Department is that the termination requirements apply in all situations, whether or not the child
is in the custody of DHHS.
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provision is included in proposed regulations at 0.07.02.(A)(ii.),.

These provisions are included in Section 7 of the proposed regulations.




funds;—This provision is included in Section 007.02(A)(i) of the
proposed reguatlons

effective date for paymentis included i |n Section 007.02(A)(ii)_of the
proposed regulations.










and (B).




This is included in the proposed regulations at 005.03(B)



Reamb&psemem—ef—Nen-Reeem}g—Adepnen—éepenses—The Adoptlon aSS|stance

agreement provisions are included in 005.05, these are the same regardless of whether
the agrrement is federally funded or state funded. Medicaid is not included as part of
the assistance agreement, and is determined based on Medicaid regulations. Medicaid
regulations will make a child who is the subject of a Title IV-E Adoption Assistance
Agreement eligible for Medicaid.

a .-- allan n—LA—-

state—s—Fate-ésee-éLlQ—OOO—%O@—Prow&ons governmg chlldren placed across state Ilnes

are found in the proposed regulations at 005.04 and indicate that when a child is placed
across state lines the adoptive parents must apply for adoption assistance in their state
of residence.







paymentwas-included-by-the family-in-its budgeting— hig’hlighted section is

included in proposed regulations at 005.05(1).




request a change in adoptlon assistance payments and speual services as set forth in
proposed 005.08










provision is included in the draft regulations at 005.11, step parents may be added to
agreements as set forth in proposed 008.01.
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This is included in the proposed regulations at section 010.







- The use of adoption assistance for
the support of the child and deductions from the assistance payment are set
forth in the proposed regulations at 006.05(A) and 006.05(B), 004.05(A)(i),
and 004.05(A)(ii), 004.09(A) 005.05(A), and 005.05(B).

{Effective 02/23/04}







