NOTICE OF PUBLIC HEARING

NOTICE is hereby given that the Nebraska State Patrol will hold rulemaking
hearings on Wednesday, August 26, 2020, beginning at 9:00 a.m. at Nebraska State
Patrol Headquarters, 1600 Nebraska Highway 2, Lincoln, Nebraska.

The purpose of these hearings is to take testimony and evidence concerning adoption
of proposed changes to the following chapters of Title 272, which will be heard at
the times listed below:

9:00 a.m.: Chapter 1 Rules of Practice and Procedure for Hearings in Contested
Cases before the Patrol

10:00 a.m.: Chapter 16 Procedures for Negotiated Rulemaking

11:00 a.m.: Chapter 17 Petitioning for Rulemaking

12:00 p.m.: Chapter 18 Regulations and Procedures Governing Agency Declaratory
Orders

NOTE: Due to the current public health crisis, the agency will enforce any Directed
Health Measure Order on the size of gatherings that is in effect at the time of the
hearing. In order to encourage participation in this public hearing, a phone
conference line will be set up for any member of the public to call in and provide
comments. Interested persons may provide verbal comments by calling 1-877-399-
0501; Participant code: 6366586#. Interested persons may provide written
comments by mail or email no later than the day of the hearing to: NSP Legal Office,
PO Box 94907, Lincoln, NE 68509-4907 or nsp.requlations@nebraska.gov. Any
written comments will be part of the record and will be considered.



mailto:nsp.regulations@nebraska.gov

FISCAL IMPACT STATEMENT

Agency: Nebraska State Patrol

Title: 272 NAC Prepared by: Jessica Forch
Chapter: 18 Date prepated: January 14, 2020
Subject: Regulations and Procedures Telephone: 402-479-3506
Governing Agency Declaratory Orders

Type of Fiscal Impact:

State Agency Political Sub. Regulated Public

No Tiscal Impact X X X

Increased Costs

Decreased Costs

Increased Revenue

Decreased Revenue

Indeterminable

Description of Impact:
State Agency: There is no fiscal impact related to the proposed changes.
Political Subdivision: There is no fiscal impact related {o the proposed changes.

Regulated Public: There is no fiscal impact related to the proposed changes.
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001  General Information.

001.01

Application of these Model Rules. Pursuant to Neb. Laws 1994, LB 446,
the Attorney General shall promulgate model rules of procedure
appropriate for use by as many agencies as possible, For rules of procedure
adopted on or after August 1, 1994, each agency shall adopt as many of the
model rules as is practicable under the circumstances. Agencies may adopt
regulations which vary from the model rules; however, any agency
adopting a rule of procedure that differs from the model! rule shail include
in the agency’s explanatory statement the reasons why the relevant
portions of the Attorney General’s model rules are impracticable under the
circumstances.

The Nebraska State Patrol adopts these model rules with no material
modifications,

001:02—— Seope-of this-Chapter—Thischapter pertains-solely-to-the-proceduresto-be

used
Patrol:

001:03—Related-Reguletions- L addition-to-this Chaptor related-regulations

Pe%&mmg@&%&lmakmg-a&d—%%@-@hapteﬂ%&leseﬁ%&e&ee
and-Procedure-for-Hearings-in-Contested Cases Before-the Patrek

002— Definitions—As-used-in-this-chapter
00201——Arpgument-shall-mean-the-oral-statement-of the petitioner-or-any-other-party

which-explains-his-or-herview-of-the-fastsand-issue-to-be-decided-the-law

applicable-to-the-question-presented;-and-the reasoning-that connects-the
facts-anddaw:

002.02— - Contested-ease-shall-mean-a-proceeding before-the Patrol-in-whieh-the

legal-rights;-dutiesrorprivileges-of speeifie-parties-are required-by-Jaw-or
constitutionalvight-to-be-determined-after-hearing before-the-ageney:

002,03— Declmalory-erderproceeding-shall-mean-a-proeeeding-initiated-by-a

petitionerseeldng-issuance-ofa-bindingorder-by-the-Patrel as-to-the
appheability-of specified-ciresmastances-te-astatutorralerregulationy-or
order-within-the-primary-jurisdistion-of-the-ageney:




002:04—— Hearing-officershallmean-the person-or-persons-condueting-a-declaratory
orderproceeding pursuant-io-the- Administrative Procedure-Actwhether
designated-as-the-presiding officeradminisivative- lawjudge-orsome

002.05— Intervenor{s) shall-mean-personsrpolitical-subdivisions;-eerporations;
organizations;or-other-entities-who-have-or-elaim-to-have-any-interest;
legalright-duty, privileger ot-immunity which-weuld be-direetly-affected
by-the Patrol’s-issuance-of a-binding declaratory-order:

002:06——Neeessary-party-shall mean aperson-whe-eran-entity-which-has-a-spesifie
interestin-the-applicability-of the-statute,rilerregulation;-or-ordes-as
distinguished-from-a-generalinterest-such-as-may be-the-coneern-of the
public-atargeA-necessary-party-is-one-whieh-is-er-woeuld-be-adversely

affected-in-alegally-copnizable-way by-the-uneertainty-sought-to-be
resolved:

002.07——Parties-shall-mean-persons;politicalsubdivisions,corporations;
organizations;-or-otherentities-subjeet-to-the-jurisdiction-of-the Patrel-whe
ate-invelved-in-a-declatatory-order proceeding-aceording to-the-preeedures
setforth-in-this-chapter

£02.08—Patrol-shall-mean-the Nebraska-State Patrel

002.09 Potitionshall hed filed-d y . {05003 -0f
this-chapter-to-initinte-a-declaratory-order-proeceeding:

002, 10— Petitioner(s)-shall-mean-a-party or-parties-whe-have filed-a-petition-with

002:11——Pleading shallmean-any-written-petition; answers-or-moetion-used-in-any
declaratory-order proceeding before-the Patrol-us-set-forth-in-this-chaptes:

002:12— Superintendent-shall-mean-the-ngency director-of the Nebraska-State
Patrol-

003 Petition-for Deelaratory-Order:




Gﬂ&ﬁsmw%en%ewﬁppwpuate—&deelamefy-mdei—may—be—beqﬂesteé-emhe

the-persen;-property;-or-state-of faetsor-itsrelevance-under-the
eireumstancesgiven—JIt-may-include-sueh-questions-as-whether-the-law
applies-atall-to-whem-itapplieswhenit-apples;how-itapplies-or-which
law-applies—Considerations-as-to-whether issuanee-of-a-declatatory-orderis
approprinte-inelude:

§03.03A——A-declaratory-order-may-berequested-only-on-the-applicability-of
existing statutesand roles-and-regulations:

prepesed-eonduct-notto-obiaina-determination-of the-effeet-of

003.03C—A declaratory-orderisnota-mechanism-forrevieworappeat-ofa
decision-made-by-the Patrol-in-a-contested-ease:

the-Patrol-that-a-statute-or-regulation-is-unconstitutional-erthat-a

subs&&ﬂmhwwd&eﬂhwhts—eﬁ&ge&s&n—whwmﬂd—bw
neeessary-party-and-who-deesnot-consent-in-writingto-the
detesmination-of the-matter-by-a-declaratory-order-proeceding:

003.04——Fonn-of Petition-A-petitionfor-declaratory-order-shall-will be-in-the-form
of either-a-pleading-or-letter-which-shall-containing-each-of the following:

003.04A1——The-venuer BEEORE FHETAGENCY - STATEOR
NEBRASKA;

petitioner;-and

003.04A3— The-name-of the-pleading:- PETTHON-EOR
BECLARATORY-ORDER:

003.04C— Thesignature-of the-petitionerror-when-represented-by-an-attorney;
the-signatore-of the-attorney:



003.04D—Thename-and-address-of the-petitionerand-when-represented-by
an-attorney,the-name;addressrtelephone-numbers-and-bar-number
of-the-attorney:

003,04E—Size-and Paper—The-petition-shall-be-made-on-whitey letter-sized
B2 x4 -papes:

003,048 Print The-petitionshall should be-legible-y-typewsitten;
photestatically-reproduced; printed;-or-handwritten—T handwritten;
the-petition-must-be-written-in-ink-Only-ene-side-of a-page-shall
eontainany-writingPetition-should-besingle-sided:

etition-shall sheuld-be

weuwb%stened%ﬂhe-pleadmg—md—shalkmeeﬁhewqwemem
o£003-04E-and-003.04 - and;-when-pessible; be-reprodueed-on-8-
H2% w1 P paper-or-placed-inan8-H2% % H 2 envelope-and-be
clearhy-muaticed-as-an-attachment-to-the petition

803.05— Contenis-of Petition—To-be-considered; the-petition-shall-inelude-the

following: The petition-will-not-be-eonsideredunless-itineludes-the
folowitg:

003.05A—The-name-and-address-of the-petitioner;

003,058 The name-and-address-of all-persons-or-entities; lenovwn-te-the

petitioner; who-may-have-a-speeific-interestin-the applicability-of
the-statute;rule;regulation; or-order-or-whe-may be-adversely

affected-by-the-issue sought-to-be-resolved-by-the-petitiones:

003.05C——The statute,rule;regulation;or-order-upon-which-the-petitioner
seeks-issuance-of a-declaratory order;

003.05E——Adi-propesitions-of law-or contentions-asserted-by-the-petitioner;

003,05 A demand for-the-relief-to-which-the-petitioner alleges-entitlement:
The-petition-shallwill-state-the-petitioner’s-pesition-aste-howthe

ageney-shouldule-and-why the-ageney shouldrule-in-the-manner
requestedr-and

003.05G—Any-documentspertinent-to-the-petition-that-the-petitioner-wishes
to-be-considered-by-the-ageney:

003.06——The-petition-shall-will be-subscribed-and-verified-by-the-petitioner—1fthe
petitioneris-a-cotporation;pelitical subdivision,er-otherentity-then-the



petition-shall- will-be-subseribed-nnd-verified by a-duly-autherized-agent-of
the-petitioning-entity:

M&whﬂﬁﬁaehed—asi%ppend%&ad—ﬂwefpma{emmm—ﬂﬁwhapt%
Thepetitionesmay-also-prepare-a-reasonable-facsimie-of “Appendin-A™

se-long-as-the-requirements-ef subsestions-003:04;-003-05-and -003:.06-of
this-chapter-nre-satisfied:

Omwlﬂte%nsentﬁkwmammwmm%e&ﬁe&aﬂy
e-petition-may
be-determined-by-use-of a-declaratory-order proceeding:

004—Submission-and-Service-of Declaratory-Order-Petition:
004,04 The-original-petition-for declaratory-ordershall-will- be-filed-with-the
heuts:

- . v received 1
the-Patvol-The Patrol shall-will-date-stamp-all petitions-uponreceipt:

Mwe%mﬂh&pe&hem&—ﬁk&%ﬂﬁh&—?&&ekﬁm—pe&ﬁemh&ﬁ

005.0)—Generally Upen-the filing-of a-petition; the-Superintendent-may-eonsides
the petition.refer-the petition-to-an-apprepriate Heensing or governing

beard;-or-delegate-the- matterto-a-designated-hearing-officer,-beard;-or
Pa&e%empleyee%&eenstdmﬁe—pe&&eﬂ—&a&eeemmend—a—deeﬁi&ﬁe&e

005.01A—— Require-that-additionaHnformation-be-submitted-before-the

005.013 Redatis ionesto-provid . , estitios sl
say-benecessary-parties-and-other-persens-that-arequestfor-a
declarntory-order has been-fHedawith-the-ageney;



005.01C—Schedule-a-date; ime;and-oeation-atwhich-the-petitioner-and-any

otherparties-to-the-proeeeding-may-make-an-oral-presentationon
the-petition;

005:04D——Consider-the-petition-and-any-attachments-witheul-oral

005.02 Within- thirty-(30)-d s ition-is filed- the Patrol-shall-will

005:02A—Issue-an-order-deelaring the-apphicability of the-statule; regulation;
rules-or-erderin-guestion-to-the-specified-circumstaneces;-or

005—623--—Ag+ee49~mue—m+e+de&by&spee&ﬁed—tnn&deelanng4he

ﬂi&ﬂp&&ﬁﬁd%@ﬂmww

005,02C—Set-the-matterfor-specified-proceedings-as-setforth-insubseetion
005:01-of this-Chapter;-or

005:02D— Deeline to-issue-a-declaratorr-mling stating the reasonsfor-the

00503 ———Notwithstanding-seetion-005.02-of thisrule-the Patrolmay-determine at
any-time-that--willnetissue-a-declaratoryorder-if-issuanee-ef an-order
under-the-cireumstances-weuld-be-eontrary-to-any provisions-ef sestion
804%-of this-Chapter—The Patrol shal-witl-netifs-the-petitioner-andyif

applicablerany-intervenorei-hecessary-party-ta-writing-when-the-apeney
detemines-not-to-issue-a-deelaratory-order:

006—Intervention-inPeelaratory-Order Proceeding:

006:01 ——Intervention by-any persenorentity-b-a-declaratory-order proceeding shall
be-aHowed-when-the followingreguirementsare-met:

806:01-A—A-petitionforintervention-must-be-submitted-in-writingto-the
Patrol-Copies-must-be-mailed-to-all-parties-to-the-proeceding:

006:01C—The Parelmust- determine that-the-interests-of justice-and-the
erderly-and-promptconductof-the-proceedings-willnotbe
impaired by alowing the-intervention:

00602 —Contents-of Petition—The-petitionfor-tnterventionshall-be-submitted-to-the
PatroHn-wiitingron-8-12° - H white-paper-and-shall- inelude-each-of
the-follewing:




006:02A——The-statute; repulation;-rile-or-order-thatmay-apply-to-er-effect-the
person;-property-entity-or-facts-atissue-inthe-matter;

006.02B—A-statement-o£ faets-sufficient to-show-the-intervenors-interest;

006.02C——A-statement-of facts-which-demonstrate-that-the-intervenor’s-legal

rights duties-privilegesimmunities; orother legal-interestsnay
be-substantiathyaffected-by-the-proceeding-or-that-the-intervenor

may-intervene-pursuant-to-aprovision-of-law;
066:02D—All-propositions-of-law-or-eontentions-asserted-by-the-intervener;

and
006.02E——A-statement-of the-specific-relief requosted-by-theintervenot:

petition-for-interventien:

006,05— The Patrel-shall deny-a-petition-for-intervention-upon-determining-that-the
interests-ofjustice-or-the-orderly and prompt-condust-of the proceedings
would-be-impaired-by-allowing-the-intervention:

006:06 he Patrolls-decisionto-grant-or-de
wiiting-and-served-upon-all-parties

G%W—Qa%guma&%eﬂ—gmkafgameﬂwha%b&haémﬂfe&spewﬁ&mém
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proceeding-notless than-seven{7) days-in-advance-ofthe scheduled-date:
Serviee-shall-be-made-by-certified-mailreturnrecoiptrequested:

007:02——Oral Avpument-Procedure- Oralargument-will-be-made-before-a-hearing
officeror-before-anyrepresentative-of the Patrol-whe-is-autherized-to
render-orto-recommend-a-decisionto-the-Patrel- The heating-officeror
Patrol representative-shall-bein-control-of the-proceeding-and-shall:

007:02A—dentifi-the-proceeding-and-introduece-himself or-herselfand
identify-eachparty-fortherecord;




007.02B——Hear the-oralargument-of the-petitiones-intervener-er neeessary

parties;
007:03———At-the-declaratory-orderproceceding Patrol staff shall-have the right-te
present-oral-argument
007.04————The-hearing-officer-or representative-may impose-reasonable-time-limils

007,05 ———The-parties-and Patrob-staff may file briefs-in-suppert-of their respective
positions-The-hearing-officermay fix-the-time-and-order-of filing-briefs

and-may-divect-that-briefs-be-submitted prior-to-tho-date-ef eval-argament:

007.06—The-oral-arsument-may-be-conducted-either-in-person-or by-telephone
eonferencecall:

1 0 +
-

008.61 The-Patrol-shalli 1o declar e
; ich ¢l s mj;f 3-(60)-de)
008.02——The-deelaratory-order-shall-be-in-writing-and-shall-inelude-the-follewing:
based;
008.802C—The-statute;regulationtule;-or-orderatissue-in-the-matter:

ha Paofinl?’o nnian YAt n o-thelecal effect orte
the-statute; regulation; rulerororderto-the-factsrand

008.02F —Thereasons-relied-upen-by-the Patrol-to-suppertitseonclusions:

certified-mailretnrn-receiptrequested:



008.05— No-Response-within-60-Days- I the-ageney-has-not-issued-a-deelaratory
orderwithin-sixty-(60)-days-afier-the petition-has-been-filed-then the

petition-shall-be-deemed-to-have-been-denied-by-the Patrol:
009 Cirewnstances- Under-Whieh-Ratrol-will-not-ssue Deelaratory-Orders:

009.01-Grounds-upon-which-the Patrol-shall refuse-to-issue-a-declaratory-order-include;
but-are-potlimited-to,the-folowing:

009:.01A— The petitionrequests-a-declaratory-order-on-a-matter-thatisoutside
the-scope-of-authetity of the-Patrel;

Patrol-in-a-coniested-ease;

009.01C— The petitiontequests-a-deelaratory order-on-the-effect-of past
conduet;

GwsﬂlHHﬁ%shga%m—fm—pmpesmﬁa{em&Laéjud&emefH%eﬁtesteé

009,02 Groundsupen-which-the Patrebmay-determine-to-refuse-to-issuen
deelaratory-order-include, but-are-notlimited-to;-thefollowing:




hael-msm?ﬁeie&t—epp eﬂum%y—et—resemees—teflevelep—ﬁ—f&Hija%med

rling;
009:02€¢——The-petitioner-fails-to-submit-any-additional-information-requested
by-the-ageney-or-submits-such-information-afler-the-date
established-by-the-Patrol;
O}O—Aﬁpeal.—
A deelat detissubi eveintl ST RT wa—. 1

eases—b%eﬁdmm&sﬂaﬁ@meeé&wﬁet—NeHew—Stat_&SMm 8 84-920Speeifie
proceduresfor-appealaresetforth-in-Neb, Rev, Stat ¢ 84-917;
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hithematterof———————
the-applieation-effname}———— 3y ——— PETITION-FOR

3
J

- Petitionerlsname-and-uddross;

appheabﬂﬂyheﬁﬁae—stamtwalwlaﬂenwekerdmwhmay—bwdvemely—a#feeted—by—the
issue-sought-to-bereselved:

4-Alrules-of favewhichapply;
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Petitioner’s s o]
SUBSCRIBED-and-sworn-to-before-me-onthis———— dayol— 100

{Notary-sigaature}




