Legal Notice of Rulemaking
Nebraska Department of Transportation
Public Hearing By Auunpace o) "
Tuesday, November 5, 2019, 9:00-11:00 AM )
Nebraska Department of Transportation
Central Headquarters Bldg., Rm. 103
1500 Hwy 2, Lincoln, Nebraska
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The Nebraska Department of Transportation (NDOT) has commenced rulemaking and
will hold a public hearing concerning revisions to the following regulations:

o 407 NAC 2 - Contested Cases: This regulation governs the Department’s
procedure for contested cases. NDOT is proposing to revise this existing
regulation to update the language. The proposed revisions will 1) eliminate the
currently out-of-date language and adopt the Attorney General's Model Rule for
Contested Cases (53 NAC 4) by reference, and 2) Include the two statutory
boards NDOT oversees (Nebraska Board of Examiners for County Highway and
City Street Superintendents and the Nebraska Board of Public Roads
Classifications and Standards). This proposed revision will allow the two Boards
to repeal their out-of-date regulations on Contested Cases, which is included in
this rulemaking.

o 411 NAC 1 - Manual on Uniform Traffic Control Devices: This regulation
provides for a uniform system of traffic control devices throughout Nebraska that
match national standards for traffic control through the adoption of the Federal
Highway Administration’s (FHWA) “Manual on Uniform Traffic Control Devices”
(MUTCD). The MUTCD provides traffic control guidance for all roads open to
public traffic.

The MUTCD is periodically updated by FHWA. The proposed regulation
changes will update Title 411 to match the current MUTCD revision.

NDOT will also be adopting an updated Nebraska Supplement to the MUTCD.
Federal regulation allows state DOTs to create a supplemental manual
containing state-specific sign and control device standards.

o 415 NAC 2 - Nebraska Transportation Public Assistance Program: This
regulation governs funding distribution and defines eligible recipients and sub-
recipients of state and federal funds for transportation services in Nebraska.

The regulation covers NDOT, and any municipality or non-profit organization that
applies and is eligible for funding assistance.
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In addition to revising the previous three regulations, NDOT is proposing to repeal the
following regulations:

17 NAC 8 - Promotion of Aviation: NDOT is proposing the repeal of this
unnecessary regulation. NDOT is an avid promoter of aviation in the state of
Nebraska. However, this regulation neither regulates nor sets any parameters
for the promotion of aviation and is thus, unnecessary. The repeal of this
regulation was supported by the passage of LB 190 (2019).

17 NAC 9 - Rental of Aircraft: NDOT is proposing the repeal of this
unnecessary regulation. NDOT's Aeronautics Division is not an expert in the
liability or insurance fieids and should not have a duty or need to oversee,

review, or file aircraft renters’ liability notices and acknowledgements. The repeal
of this regulation was supported by the passage of LB 190 (2019).

411 NAC 2 - School Bus Loading Area Signs: NDOT is proposing to repeal
this regulation. The regulation, formerly mandated by §60-6,176, required NDOT
to adopt a regulation with specifications for a single sign to be erected in school
bus loading areas. That statute was repealed by L.B 190 (2019) and NDOT has
determined that the sign specifications can be incorporated into the Nebraska
Supplement to the Federal Manual on Uniform Traffic Control Devices which is
adopted pursuant to regulation 411 NAG 1 rendering this regulation unnecessary.

425 NAC 1 - Hearing Practice and Procedure of the Board of Examiners for
County Highway and City Street Superintendents and Hearing Practice and
Procedure for Contested Cases: This regulation is being proposed for repeal.
NDOT has chosen to include the Board in its update of 407 NAC 2, which is also
included in this rulemaking, rendering this regulation duplicative and
unnecessary.

428 NAC 5 - Hearing Practice and Procedure of the Board of Public Roads
Classifications and Standards: This regulation is being proposed for repeal.
NDOT has chosen to include the Board in its update of 407 NAC 2, which is also
included in this rulemaking, rendering this regulation duplicative and
unnecessary.

interested persons are invited to attend the public hearing. Comments and
recommendations may be presented orally or in writing at the hearing. They may also
be mailed, faxed, or e-mailed prior to the hearing or until the close of the public
comment period (November 15, 2019). Pre-hearing and post-hearing comments shouid
be directed in writing to NDOT’s Public Involvement Manager, Sarah Soula, P.O. Box
94759, Lincoln, Nebraska 68509-4759; sarah.soula@nebraska.gov; voice telephone
402-479-4871, TDD telephone 402-479-3834, fax 402-479-3989. Comments may also
be posted online through the Secretary of State's website {see below).
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To view or download the proposed changes to the regulations or to comment online,
visit: www.sos.state.ne.us/rutes-and-regsfregtrack (“Agency”: Transportation). To
obtain a free paper copy of the proposed changes, the Proposed Regulation Policy
Pre-Review Checklists, or the Fiscal Impact Statements, contact NDOT’s Government
Affairs Office, PO Box 94759, Lincoln, Nebraska 68509-4759;
erich.strack@nebraska.gov; voice telephone 402-479-4324, TDD telephone 402-479-
3834, fax 402-479-3758. Copies may be viewed or picked up in person at the NDOT
Director’s Office, 1500 Highway 2, Lincoln, NE.

NDOT will make every reasonable accommodation to provide an accessible meeting
facility for all persons. Appropriate provisions for the hearing and visually challenged or
persons with limited English proficiency (LEP) will be made if NDOT is notified by
October 29, 2019. Notification shouid be submitted to Sarah Soula, Public Involvement
Manager (see contact information above).

This notice is provided pursuant to the Administrative Procedure Act.
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RULE & REGULATION
PRELIMINARY FISCAL IMPACT STATEMENT

AGENCY: | Nebraska Department of Transportation

TITLE: 428 PREPARED BY: Erich Strack
CHAPTER: | 5 DATE PREPARED: | October 1, 2019
SUBJECT: | Contested Cases TELEPHONE: 402-479-4324

TYPE OF FISCAL IMPACT:

STATE AGENCY POLITICAL SUBDIVISION REGULATED PUBLIC

No Fiscal Impact X X X

Increased Costs

Decreased Costs

increased Revenue

Decreased Revenue

Indeterminable '

PROVIDE AN ESTIMATED COST AND DESCRIPTION OF IMPACT:

State Agency .

Political Subdivision

Regulat'ed_.'Pl.Jblic

IF INDETERMINABLE, EXPLAIN WHY:
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Titis 428 — BQARD OF PUBLIC ROADS CLASSIFICATIONS AND STANDARDS

Chapter 5 « Hearlqg Practice and Procedura of the Board of Public Roads Classifications and Stapdards

001 HEARING PROCEDURE FOR THE PROMULGATION, AMENDMENT OR REPEAL ZF THE RULES AND
REGULATIONS OF THEBOARD OF PUBLIC ROADS CLASSIFICATIONS AND STANcyAH DS

001.01 An informal pullic hearing shall be held to consider promulgation, ame#dment or repeal of any Rule
or Regulation of the Board'ynless weived by ths Governar,

001.02 Notice as to time and ‘wiace of tha hearing shall be published in & newspaper of generat circulation in
the State at |east twenty days in adlyance of the hearing.

001.03 Any party who desires a conlauance shall, immediately wbon receipt of notice of hearing, or as soon
tharasfter as facts requiring such contindgnce come to his/her kxdwledge, notify the Board’s Offica in writing,
by letter or tefegram of said desire, stating\n detail the reasghs why such continuance is necessary, Any such
perty may ba raguired to submit affidavits if\support of such request. For good cause shown, the Board may
grant a continuance, and may at any time ovder a coptinuance on the Boards own maotion. Oniy undar
exceptional circumstances will requests for contiquanda of a hearing ba cansidered unless submitied an or
befars the saventh day priar to the date set for hearibg.

001.04 The hearing shall ba held ar the Depzfiment & Roads Building, Central Complex, South Junctian
U.5. 77 and N-2, Lincoln, Nebraska, and/or atduch other losation as may bea deemed advisable.

001.05 Al hearings wiil ba recorded and/Aranseribed, in summawy, for record,

0D1.06 A petition for the promulgdtion, amendmant or repeal of Wy Board Rule or Regulation shall state
the pracise wording of the propgded Ruie or addition, or the pracise\wording of the presant Regulation to
be deletad or repealed, shall stpfe briefly the reasons for such promulgdyon, amendment or repeal and shall
state the name and address &F the petitioner. One original written requist shall be required and shall be
presentad to the Board's Sefretary wha shall furnish a copy 10 eech Board Megmber and alt known interasted
parsons. The Bosrd shall €onsider the petition within sixty days of receipt, Tha\Board may, at any time, set 3
date for a hearing for tie promulgation, amendment ar repeal of any Rule or Reguigtion.

001.07 Failure ofany petitionsr to appear 3t the time and ptace set for hearing uniads otharwise allowed by
the Board on gogd causa shawn, will ba deemed sutficient grounds for the 8osrd ta dismiig the petition,

001.08 Thd chairparson of the hearing shall ba a member of the Board and shail have the power to adjust the
pracedur of the hearing 1o mest special circumstances, .

001,49 Thoase mambars of the Board and rtaff presant shall be available to answar questions concsining the
{nges in the Rules and Regulations.
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Title 428 — BOARD OF PUBLIC ROADS CLASSIFICATIONS AND STANDARDS
Chapter 5§ — By aring Practice and Procedure of the Board of Public Roads Classifications and Stangérds (Continued)

001.10 The chwirperson will make an opening statemant which shail fulfill all necessary Aegal raqmrements by
setting out the puspose and giving recarded notice of the hearing.

001.11 The presiding\pfficer shail have the power to recess the hearing at any £ime and to close it when ali
refevant discussion has begn heard.

001.12 Copiss of the transdyipt shall be supplied 1o each Board Memi#r in tima ta be reviewed before a
decision is made. A copy of the transcript wilf be furnished without £harge to any interested person upan
request,

001.13 The findings shall consist of\a concise statemment of the conclusions upon each contested revision,
tnterestad parties testifying az the hearing shall be notified of/the decision and order in parson or by mail. A
copy of the decision and order and accomianying findings dnd conclusions shail be delivered or rnailed upon
raquast to each party or attornay of record.

001.14 Tha validity of the final order shall be subjet to review in accordancs with the laws of the State of
Nebraska .‘

Q01.15 When any petition for the pr::ﬁ‘aiga jon, amehgment or repeal of any Rule or Regulation by the
Board has bean denied in whole or in pary & subssqueny petition covering substantially the same subject
matter will not ba considered by the Board within one hundrég sighty calendar days from the date of the final
denial in whole or in part of the previous petition, except for godd cause shown.
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Title 428 = BOARD OF PUBLIC ROADS CLASSIFICATIONS AND STANDARDS
Chaptar § ~ Raaring Practice and Procedure of the Board of Public Roads Classifications and Standard{ {Continuad)

002 HEARING PRACTICE AND PROCEDURES BEFORE THE BOARD OF PUBLIC ROADS CLASSIFICA.

TIONS AND STANDARDS

002.01 General

002.01A Scopa and Adpiica:ian. These rules shall govern practice add procedure in all hearings
involving contested cies as that term is defined in 84-901{3) Neb. Rev/Stat. Practice and procedure for
hearings involving this Board is also governed by Chapter 84, Articl4 8 Neb. Rev. Stat. In the absance
of a specific rule, practice hertaining to proceedings in the district céurts of this State shall be applicable.

002,018 Filings. All correspondence and filings shall be addzessed or delivered to the Board of Public
Roads Classifications and Standangs, State of Nebraska, Atjéntion: Secrerary for the Board, Box 847583,
Lincoln, Nebraska 685094759,

002.01C Time Computation. [n compulxing any periéd of time prescribed or ailowed by these Rules the
day of the act ac event after which the designated Zeriod of time begins to run is not to be includad, The
fast day of the period so computed is to be inglyded, unless it Is 3 Saturday, Sunday or a legal holiday, in
whiich event, the period runs until the end of the next day which is neither 2 Saturday, Sunday nor a
holiday, When the period of time prescribdd or ajlowed is less than five days, intermediate Saturdays,
Sundays and holidays shall be axcluded jA the compytation. When tha Federat government {Post Office)
and the State cbserve the same holida# on different 8ays and such prevents a party trom acting within
the prescribed time, both days obsered shall be considersd as holidays.

002,010 Copies of these ruies &hall be furnished without chaxge. 1o any interested person, upon reguest
from the Board at its offices, Gouth Junction U.S. 77 and N-2, Dipcaln, Mebraska.

002.01E Appearancas. Any individual may appear on his/her Qwn behalf befors the Board, An
individual may appear On behalf of another if:

1.  He/sodis admitted to practice law before the Nebraska Supremd Court, or

2. Hé/she is admitted 1o practice law befors the Supreme Court ot\aay state and is accom-
panied by a person admitted to practice befors the Nebraska Supreme Court.

Nothix§ in this Rule shall prohibit attorneys representing the Board who are admitted\{o practice law in
Nebfaska from interragating witnesses or otherwise participating in proceedings before the Board,
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Title 428 — BOARD OF PUBLIC ROADS CLASSIFICATIONS AND STANDARDS
Chapter 5 - Heariny Practice and Procedure of the Board of Public Reads Classifications and Standaris {Continued])

‘ 002.01F Defjnitions. As used in these Rules of practice and procedure, the followifig definitions shall
apply undess thécontext, to be intelligible or prevent absurdity, otherwise requires;

L ),

002.01F1 Pidadings Defined: Pleadings shall mean any written app"ca{icn, petitian, protest,

complaint, answar or motion used in any proceedings pursuant to this Rule,

002.01F2 Board Dafined: Board shalt mean the Board of Blblic Roads Classifications and
Standards, State of Nebgaska.

D02.01F3 Filed with the Roard Defined: The filing of peadings with the Board as required by

these Rules shall be made by \jling them with the Secrztary for the Board, 1f mailed to the Board
the date of receipt at the Board 3qd not the date of defosit in the mails is determinative.

002.01F4 Holiday Defined: A holiclgy is a dayAr any portion of a day designated by statute of

authorized by the Governor in which nd busingés is ransacted by State Governmant.

002.01F5 Office Hours Dafined: Office’Rours are 8:00 A.M. to 5:00 PM., Monday through

Friday.

002.01F8 Foarmal Public Hearing Defined: A forfgal public hearing may be a hearing conducted

by a hearing examiner nat withid the employ of the Roard at the time of appaintment, tha record
of which hearing is prepared b4 a court reporter and at which tha rules of evidence applicable in
the district courts may be vyded if requested by either panty in accordance with the requirement of
84-914 Neb, Rev. Stat. '

002.01F7 Informal Aublic Hearing Defined: An informal public hearing shall be a hearing -

conducted by a hedring examiner who is a Board Member ar a2 mimber of the Board’s staff, the
record of which fearing shall be transcribed or recorded by the Boaind, at which either party may
efect to be bodnd by the rules of evidence applicable in the distriet edrts, if such election is in
accordance #ith the requirements of 84-814 Neb: Rev, Stat.

002.01%8 Party Defined: Party shall mean the Nebraska Board of Public Rgads Classifications
and Aandards, an individual, corporation or other entity that is aggrieved by a‘decision resuiting
froq an interpretation and/or application of the Rules and Regulations of the Bgard of Public
f{oads Classifications and Standards,
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Titla 428 - \EOARD OF PUBLIC ROADS CLASSIFICATIONS AND STANDARDS

Chapter 5 ~ Hearing Practice and Procedure of the Board of Public Roads Classitications and Stangards {Continued)

002.02 Hearing Bxaminer,

002.02A Appotument of Hearing Examiner, Upon receipt of a request/far a hearing by a party,
the Board's chairpyrson may appoint a Hearing Examiner to administrayé, conduct and preside aver
8 hesring, or may schigule the hearing before the Soard at 2 reguiar or spécial meeting.

Q02.02A1 InformshPublic Hearings. The Board’s chairpersod may, in his/her discretion, appoint
any individua! to act s Hearing Examiner for informal hedrings, including staft members within
the employ of the Nebricka Department of Roads, se lgfig as the individual so appointed can, in
the opinion of the Board‘S\chairperson sarve as a Heagfng Examiner in 2 competent and efficient
manner.

002.02A2 Formal Pubiic Hearings. The Board may appoint an individual to act as Hearing
Examiner in farmal public hearings who is not/8 member of the Board ar a State employes,

’ 002.028 Duties of Hearing Examiner.

0020281 Conduct of Hearing, Th# Hearing Examiner shall preside at the hearing, open the
proceedings, acknowledge appeargdce of partiedand counsel, receive evidence far the record, rule
on all motions and objactions,/nay intsrrogare witnesses, and shall close the proceedings. If 2
party or parties are not represented by legal counsel the Hearing Examiner shail explain to them
the Rules of practice and prcedure and shall conduct the hearing genarally in a less formal manner,

002.02B2 Custodian 4f All Piesdings. Upon appointmeng as Hearing Examiner, the Heaaring
Exarninar shail becosfe the custodian of ail pleadings, exhibits, depositions, documants, and briafs
enterad, filed and iitraduced into evidence by the parties.

002.0283 Limitation of Powers. A Hearing Examiner, except for &\Board Member, shall have no
power to tz€e any action invalving a final determination of the proceedings.

002.0284 Reacord of Proceedings.

002.02B4(a) informal Pubic Hearing. The Hearing Examiner shall preparian official record
whigh shail inciude testimony and exhibits, however, it shall not b necessaCy to transcribe
shorthand notes or recordings unless requested by either party.

- 4
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Title 428 -~BOARD OF PUBLIC ROADS CLASSIFICATIONS AND STANDARDS
Chapter § — Heicing Practice ;nd Progedure of the Board of Public Roads Classifications and Standérds {Continuad)

002.02B4{b} Farmal Public Hearing. The Hearing Examiner shall pregara an official recard
which shall include testimony and exhibits and such proceedings shal{ be recorded by a court
reporter,

002.0284{c} MNotica of Hearing. It shall be the duty of the Hearing Examiner to determine
that notise of haeri:_'lg has baen given in accordance with #he Rules and Regulations of tha
Board.

002.0284{d} Osth. All testimony presented hefose the Hearing Examiner shali ba given
under oath which WQe Hearing Exarniner will have the authority 1o administer,

002.0284(e}) Conduct\pf Partius, The Hearidg Examiner shatl have the powear to exciude or
remove from the hearing doy parson who egages in impraper conduct,

002.02B4(f) Findings and Rdcommepdations. Tha Hearing Examiner shall, in writing, make
complete findings of fact and\comtiusions of law togather with a recommendation for
dispasition of the issue to the Bozid. .)

002.03 Commancement of Proceeding. A hegfing shaliNoa scheduled within sixty days of raceipt of 2 writtan
request of a party. Such hearing may, at th? discretion of\the Baard, be either a formal or an informal public
hearing except that a formal public hearing shail be schedulad\when so reguested by a party.

002.04 Scheduling of Hearing. A hedring shall be hald no soonex than twenty ctays after receipt of a wrirten
reguest, .

002.05 Locarion of Hearing /All hearings shall be held at the Lincolh offices of the Board at a room to
bs announcad by the Hearing Examiner.

002.068 Notica of Hearifig. The Board’s Secretary shall give reasonabie notice olhearing stating the date, time,
lacation and genaral Aubject martter of tha hearing. Notice shall be given by ma¥{ no later than twenty days
prigr 10 3 hearing. failure of a party to appear at 4 hearing so scheduled shall be gigunds for dismissal of the
praceeding. ’ ’

042.07A Motions made prior to a hearing shall be in writing and a capy thereot shall by served on the
parties, Such mations, excapt mations constituting finat disposition of a proceading, shall bayruled on by
the Hearing Examiner. Motions constituting final dispasition of a procaeding shall be ruled upon by the
Board. .

A
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Title 428 ~"BOARD OF PUBLIC ROADS CLASSIFICATIONS AND STANDARDS
Chaptar 5 — Heaning Practice and Procedure of the Board of Public Roads Classifications and Standasds (Continued)

002.072 Wotions may be rufed on exparts, without argument. A copy of the motion with the ruling
therean-shalihbe mailed ta the parties.

002.07C Motien for Continuance. Motions for continuance shall be grany®d at the discretion of the
Hearing Examiner, \yowever, na continuance shall be requested and nond allowed but for good cause

shown and in no cass shall a hagring be continued for a period of more than twenty days,

002.08 Discovary,

" 002.08A The party shall have\the right to request answers tp/quastions, and to requast the pr{:duction
of spacified docurmaents relevant Yy tha proceedings. Furthey] each may take depositions of any witness
upaen ten working days notice o thegther.

002 088 Discovery requests and/or notice shall be zddressed to the party from whom the information
or documents are sought with a copy filed ivith the Mearing Examiner,

. 002.08C Answers and documents must ba ikpvided within ten working days of recaipt of request.

A Objections to such requests shall be made £o thy Hearing Examiner within five days of receiptaf the
raquust, Tha Hearing Examiner shall affipfn or deny such objection within five days of recsipt thereo
and shail estabiish time limiws for respocds when abjectons are denied,

002.08D Failure to respond ta 24y discovery request, dxcept whare objections to such requests are
sustained, may, at the discretigh of the Hearing Examiner\ resuit in the nonresponding party being
denied the right to introducy any evidence an the subject 0¥ the request, or such other remedy 2s
deemed appropriata, ’

002.0BE The time limits of tha discavery procedure may, if necessaxy and f'u'i’tiﬁed in the opinion at
the Hearing Examiney/ be adjusted to accommodate the time required by\tha circumstancas.

002.08 Subpoena. A/subpoena may be had upon requast which shait indicate to\the Hearing Examiner the
names and the last Known addresses of the witnesses to be called, If evidenca othe( than oral testimony i3
required, sach itesft to be produced shall be adequately described. All reguests for subpgena shall be direczed
to the attantior/of the Hearing Examiner no lass than five days prior to the published date of said hearing. The
Hearing Exardiner shail issue subpeena as requested and mail the same to the party so requesting within saven
days of rozhipt of request therefore. Servica may be mada either by mailing a copy thereof by registered or
cartified/mail, return receipt requested, no less than three days before the hearing date of the calige which the
witnes{ is required to sttend, ar personaily by any person not interested in the action, No costs fdy ¢srving 3
subgioena will be allowed.
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Title 428 — BOQARD OF PUBLIC ROADS CLASSIFICATIONS AND STANDARDS
Chapter 5 — Hearing Practics and Procadure of the Board of Public Roads Classitications and Standards (Continued)
002.10 Conduct\of Mearing, The Board shail presant its case first, setting forth the grolinds and reasons

for its actions, and\then the other party shall be heard. tn cases where the Board feels ¢hat the other party
shoutid be heard first, that party shall be notified not less than five days in advance of thé hearing.

002.11 Decision of the Bgard, The decision of the Board shall be in writing and 4 copy of the deciston shall
bas mailed 10 the party by myil no later than sixty days after the recommendatidn of the Hearing Examiner is
recaived by the Board, Tha Board may, at its discretion, adopt the rescommendation of the Hearing Examiner,
or the Board may make an indepsndent decision accompanied by its findixgs of fact and conclusions of taw.
Any decision concerning the penzlty provisions of Nebraska Statutes shail be mailed by certified or registered
mail.

APPROVED
PAUL L. DOUGLAS

Assisignt Attomey Genorl
AG 1A
CATE

ALED
Sgcratary of Stalo.
g-27-43 |,

APPROVED:
Date T 1

%
Goverm{/_)




