NEBRASKA DEPARTMENT OF HEALTH AND HUMAN SERVICES
NOTICE OF PUBLIC HEARING

October 16, 2019
1:00 p.m. Central Time
Nebraska State Office Building — Lower Level B
301 Centennial Mall South, Lincoln, Nebraska

The purpose of this hearing is to receive comments on proposed changes to Title 172,
Chapter 1 of the Nebraska Administrative Code (NAC) — Rules of Practice and Procedure
Governing Reinstatement of a Health Professional License. The regulation governs
practices and procedures for an application of reinstatement of a credential to practice
under the Uniform Credentialing Act. The proposed changes add language to explain the
application process when there is no board to consider the application for reinstatement;
remove duplicative statutory language from the regulations; update and simplify the
language of the regulation to be compatible with the Uniform Credentialing Act and the
reinstatement statutes, Neb. Rev. Stat. 88 38-148 to 38-149.

Authority for these regulations is found in Neb. Rev. Stat. § 81-3117(7).

Interested persons may attend the hearing and provide verbal or written comments or
mail, fax or email written comments, no later than the day of the hearing to: DHHS Legal
Services, PO Box 95026, Lincoln, NE 68509-5026, (402) 742-2382 or
dhhs.regulations@nebraska.gov, respectively.

A copy of the proposed changes is available online at http://www.sos.ne.gov, or by
contacting DHHS at the mailing address or email above, or by phone at (402) 471-8417.
The fiscal impact statement for these proposed changes may be obtained at the office of
the Secretary of State, Regulations Division, 1201 N Street, Suite 120, Lincoln, NE 68508,
or by calling (402) 471-2385.

Auxiliary aids or reasonable accommodations needed to participate in a hearing can be
requested by calling (402) 471-8417. Individuals with hearing impairments may call
DHHS at (402) 471-9570 (voice and TDD) or the Nebraska Relay System at 711 or (800)
833-7352 TDD at least 2 weeks prior to the hearing.



FISCAL IMPACT STATEMENT

Agency: Department of Health and Human Services

Title: 172

Prepared by: Becky Wisell

Chapter: 1

Date prepared: 6-28-19

Subject: Reinstatement of Health
Professional and Occupational Credentials

Telephone: 402-471-0179

Type of Fiscal Impact:

State Agency Political Sub. Regulated Public
No Fiscal Impact ( ) ( ) ( )
Increased Costs (O) Q) (0)
Decreased Costs (O) Q) (0)
Increased Revenue (0O) Q) (0)
Decreased Revenue (0O) (0O) (0)
Indeterminable (O) () (0)

Provide an Estimated Cost & Description of Impact: None

State Agency:
Political Subdivision:

Regulated Public:

If indeterminable, explain why:




DRAFT NEBRASKA DEPARTMENT OF
07-08-2019 HEALTH AND HUMAN SERVICES 172 NAC 1

TITLE 172 PROFESSIONAL AND OCCUPATIONAL LICENSURE

CHAPTER 1 REINSTATEMENT OF HEALTH PROFESSIONAL AND OCCUPATIONAL
CREDENTIALS

001. SCOPE AND AUTHORITY. These requlations govern practice and procedure before
boards under the Uniform Credentialing Act (UCA), Nebraska Revised Statutes (Neb. Rev. Stat.)
88 38-101 to 38-1,142, and the Director of Public Health of the Division of Public Health in
proceedings involving an application for reinstatement of a credential to practice a profession or
occupation under the Uniform Credentialing Act (UCA) which credential has been suspended,
revoked or has had limitations placed thereon.

002. DEFINITIONS. Definitions set out in the Uniform Credentialing Act, 172 Nebraska
Administrative Code (NAC) 10, and the following apply to this chapter.

002.01 PLEADING. Any completed application used in any proceeding for reinstatement of
a credential before a board or the Director.

002.02 PROCEEDING. All matters formally made in connection with any application before
a board or the Director for reinstatement of a credential.

003. PLEADINGS. Following are the requirements for pleadings involving applications for
reinstatement of a credential.

003.01 FORM. All pleadings must be on forms prescribed by the boards or the Director. All
pleadings must show the venue, for example, "BEFORE THE BOARD OF

STATE OF NEBRASKA" or "BEFORE THE DIRECTOR OF PUBLIC HEALTH OF THE
STATE OF NEBRASKA", and be entitled: "IN THE MATTER OF AN APPLICATION FOR".

003.02 LEGIBLE. Pleadings which are not legible and easily readable will not be accepted.

003.03 CONTENT. All pleadings must include the facts upon which they are based, a
request for whatever action is being sought, and a reference to the applicable laws, rules and
regulations, together with whatever further statement is required by law. Each pleading must
be subscribed in the name of the pleader or by his or her attorney, in which case the attorney
must also include his or her address.

003.04 RECEIPT. No pleading will be considered to be received by the boards or by the
Director until the pleading complies with the Uniform Credentialing Act, 172 NAC 10, and this

chapter.
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004. PROCEEDINGS FOR REINSTATEMENT OF A CREDENTIAL. Following are the
requirements for proceedings involving applications for reinstatement of a credential.

004.01 PARTIES. The only parties to a proceeding before the boards or the Director
involving an application for reinstatement of a credential are the applicant and the Department.

004.02 SUBMISSION OF APPLICATION. Each application for reinstatement must include
the applicant’s full name and current address; date of birth; the type of credential, its assigned
number _and date of issuance; whether the credential was suspended, revoked or had
limitations placed thereon, the reasons for the disciplinary action, and the date such
suspension, revocation or limitation became effective; the applicant’'s occupation or activity
since the disciplinary action went into effect; and other states in which the applicant is currently
credentialed, if any. Each application must be subscribed in the name of the applicant or by
his or her attorney, in which case the attorney must also include his or her address. The
same process is followed when a profession does not have a board, and the reinstatement
application is considered by the Director.

004.03 DENIALS. The application must be considered at the next meeting of the board that
is_held not earlier than 30 days after the application was filed. No public hearing need be
held on the application if the board recommends reinstatement of the credential. Before the
board or the Director may deny an application for reinstatement, the applicant must be given
an _opportunity for a formal hearing. A hearing will be held only if the applicant submits a
written request for hearing to the board or the Director within 30 days of the receipt of the
proposed denial of reinstatement.

004.04 NOTICE OF HEARING. The notice of hearing must include the information required
by Neb. Rev. Stat. 8 38-149 and the reason or reasons for the proposed denial of
reinstatement.

004.05 CONSIDERATION. Evidence in a proceeding involving an application for
reinstatement will ordinarily be received in the following order: (1) Applicant; (2) Board or
Department; and (3) Rebuttal by Applicant.

004.06  OFFICIAL RECORD. The board or the Director will prepare an official record of all
reinstatement hearings, including testimony and exhibits, but a transcript of the hearing will
not be prepared unless requested for the purpose of a rehearing or judicial review, in which
case the transcript and record must be provided by the board or the Director upon request
and payment by the applicant of the cost of preparation.

004.07 DISPOSITION. The applicant for reinstatement of a credential must be notified of the
recommendation or decision of the board or of the decision and order of the Director.

005. HEARINGS. Following are the requirements for hearings involving applications for
reinstatement of a credential.

005.01 SETTING OF HEARINGS. The time and place of each hearing will be set by the
board or the Director within 60 calendar days after any request for a hearing by an applicant
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for reinstatement of a credential. Every hearing must be held no later than 90 days after the
request is received by the Department.

005.02 RECEIPT FOR FILINGS. If a receipt for filing of any pleading, account, book,
document, or paper is requested, documents must be submitted in duplicate so that one copy
showing date of receipt can be returned to the applicant.

005.03 HEARING OFFICER. Hearings will be conducted by a hearing officer. The hearing
officer will be the chairperson of the board or a Department employee.

005.04 CONTINUANCES. Any applicant for reinstatement of a credential who requests a
continuance must notify the board or the Director in writing of such request, stating in detail
the reasons why a continuance is necessary. The applicant may be required to submit
affidavits in support of the request for continuance. For good cause shown, the board or the
Director may grant a continuance and may at any time order a continuance on its own motion.
All requests for continuance must be filed prior to the hearing.

005.05 BRIEFS. Any party wanting to submit a brief concerning the matter presented at any
hearing may do so by indicating at the close of the hearing. The time in which briefs are to
be filed and the number of copies required will be determined at the close of the hearing by
the hearing officer. Submission of briefs may be required by the board or the Director upon
its own motion, or denied in any case.

005.06  CONDUCT OF HEARING. The hearing officer will open the proceedings; enter into
the record the notice of hearing; take appearances; act on pleadings not previously filed; hear
the evidence as provided for in 172 NAC 1-006 and in the order provided in 172 NAC 1-
004.05; rule on motions and objections; cross-examine any witnesses; and close the

proceedings.

005.07 APPEARANCES. Any applicant may appear in his or her own behalf before the board
or the Director. Any individual may appear on behalf of another only if:
(A) He or she is licensed to practice law in Nebraska; or
(B) He or she is licensed to practice law in another United States jurisdiction and is
accompanied by a person licensed to practice law in Nebraska.

005.08 ORAL ARGUMENT. Opening statements and oral arguments following are permitted
only as such statements and arguments relate to the presentation and explanation of
evidence. However, the hearing officer may request or permit policy arguments. The board
or the Director will hear oral arguments for rehearing when there is a prior request in writing.
Unless otherwise ordered by the hearing officer, oral argument will be limited to 20 minutes
by each separate party.

005.09 REHEARING. Motions for rehearing before the board or the Director must be filed
within 10 days after the receipt of the board recommendation or decision or the Director's
decision.

006. EVIDENCE. Following are the requirements for evidence in hearings regarding applications
for reinstatement of a credential.
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006.01 CONSIDERATION. Evidence will be received in the following order: (1) Applicant;
(2) Board or Department; and (3) Rebuttal by Applicant.

006.02 GENERAL. The board or the Director may admit and give probative effect to
evidence which possesses probative value commonly accepted by reasonably prudent
persons in the conduct of their affairs. It will give effect to the rules of privilege recognized
by law. The hearing officer may exclude evidence which is incompetent, irrelevant,
immaterial, cumulative, or unduly repetitious. However, the applicant for reinstatement of a
credential may request that the board or the Director be bound by the rules of evidence
applicable in District Courts by delivering to the board or the Director, at least 3 days prior to
the holding of such hearing, a written request.

006.03 CROSS-EXAMINATION. In the application for reinstatement of a credential hearing,
each party has the right of cross-examination of withesses who testify.

006.04 EXHIBITS. When any exhibit consists of 3 or more pages, each page must be
consecutively numbered at the bottom.

006.05 EXHIBITS - NUMBERED. Each exhibit will be consecutively marked and numbered.

006.06  OFFICIAL FILES. Any party wanting to introduce into evidence any part or parts of
the official files must obtain copies of the official files in advance of the hearing.

006.07 FILING AND SERVING EXHIBITS PRIOR TO HEARING. Upon demand by the
board or the Director, any applicant proposing to introduce exhibits into evidence, especially
where detailed or complicated exhibits are to be used, must furnish copies of the exhibits
requested to the board or the Director by filing and serving copies of exhibits or other
necessary information within a specified time of not less than 3 days in advance of the hearing
in_order to enable the board or the Director to study and prepare cross-examination. Upon
proof of demand to furnish and failure to supply the exhibit, it will be excluded from the hearing
unless good and sufficient reason be shown by the applicant.

006.08  DOCUMENTS - RELEVANT PORTIONS. Relevant portions of books, papers, or
documents must be plainly designated and distinquished from all irrelevant portions before
the relevant material may be entered into evidence. When there is a large volume of
irrelevant material, the book, paper or document may be marked for identification and the
relevant material read into the record. Upon direction of the hearing officer, a copy of the
relevant matter may be received as an exhibit in place of the original, provided that copies are
delivered to all parties of record and such parties have an opportunity to examine the original.

006.09 OFFER OF COPIES OF EXHIBITS AT HEARING. Parties must furnish accurate
copies of all documentary evidence offered at the hearing to the hearing officer and to the

other party.

006.10 EVIDENCE OUTSIDE THE RECORD. Except as provided in 172 NAC 1-006.11, the
board or the Director will not consider factual information or evidence in the determination of
any proceeding unless the same has been offered and made a part of the record in the

proceeding.
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006.11 OFFICIAL NOTICE. The board or the Director may take notice of judicially cognizable
fact in any proceeding and in addition may take notice of general, technical, or scientific facts
within its specialized knowledge. Parties to a proceeding will be notified either before or
during the hearing, or by reference in preliminary reports or otherwise, of the facts so noticed
and will be given an opportunity to contest such facts.

006.12 EVALUATION OF EVIDENCE. The board or the Director may utilize its experience,
technical evidence, and specialized knowledge in the evaluation of evidence presented to it.

006.13 SUBPOENAS. A subpoena requiring the attendance of a witness will be issued by
the chairman of the board or the Director upon written application of the applicant, or upon its
own_motion. Subpoenas for the production of accounts, books, documents, or papers,
unless directed by the board or the Director on its own motion, will be issued only upon
application in writing by an applicant stating specifically which accounts, books, documents,
or papers are required and the facts expected to be proven. All parties directed to produce
such accounts, books, documents, or papers must furnish and deliver the same at the time
and place specified by the board or the Director or to a designated representative of either of
the same. A subpoena issued under this chapter must be served in the manner permitted by
law which includes service by certified or registered mail, return receipt requested. In the
case of disobedience to a subpoena, the board or the Director may invoke the aid of the
applicable District Court in _requiring the attendance and testimony of witnesses and the
production of accounts, books, documents, or papers. Charges for serving a subpoena are
to be paid prior to the date set for hearing by the party at whose request the subpoena is
issued.

006.14 WITNESS FEE. Any witness who is subpoenaed and who responds to the subpoena
is_entitled to the same fee as is paid for similar service in the District Courts of Nebraska.
Such fee is to be paid by the party that requested the witness's testimony. Applications made
based on 172 NAC 1-006.13 for the attendance of a witness will be accompanied by a certified
check or other tender with receipt, payable to the order of the witness, and equal in amount
to the witness's traveling fee and a fee for one day's attendance at the hearing. Such certified
check, or other tender with receipt, will be provided to the witness when the subpoena is
served upon him or her. Any additional fees due to the witness must be paid at the close of
the hearing by the party that subpoenaed the witness. When a subpoena is issued at the
request of a board or the department, the witness is required to obey the subpoena and will
be paid travel fees and the fee for each day’s attendance based on rates established by the
board or the Department.
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