Legal Notice of Rulemaking
Nebraska Department of Transportation
Public Hearing e
Wednesday, September 4, 2019, 9:00-11:00 AM
Nebraska Department of Transportation ; o
Central Headquarters Bldg., Rm. 103 FB T a euid
1500 Hwy 2, Lincoln, Nebraska

SECRETARY JF STATE

The Nebraska Department of Transportation (NDOT) has commenced
rulemaking and will hold a public hearing concerning the repeal and re-
adoption of the following regulations:

Repeal 17 NAC 5 - Petitioning for Rulemaking

Adopt 407 NAC 4 - Petitioning for Rulemaking

Repeal 17 NAC 6 - Procedures Governing Declaratory Orders

Adopt 407 NAC 3 - Procedures Governing Declaratory Orders

Repeal 410 NAC 1 - Utility Permits

Adopt 412 NAC 3 - Utility Permits

Repeal 410 NAC 2 - Driveway and Approach Road Permits

Adopt 412 NAC 1 - Driveway and Approach Road Permits

Repeal 410 NAC 7 - The Accommodation of Mailboxes and Newspaper
Delivery Boxes and Supports

o Adopt 412 NAC 2 - The Accommodation of Mailboxes and Newspaper
Delivery Boxes and Supports

e« & & & & & & ¢ @
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Due to the merging of the Nebraska Department of Aeronautics and the
Nebraska Department of Roads into the Nebraska Department of
Transportation with the passage of LB 339 (2017) by the Nebraska

L egislature and reorganization within the Department, the regulations are
being repealed so they can be re-adopted verbatim to new title and chapter
numbers which reflect proper division ownership.

Interested persons are invited to attend the public hearing. Comments and
recommendations may be presented orally or in writing at the hearing.
They may also be mailed, faxed, or e-mailed prior to the hearing or until the
close of the public comment period (September 19, 2019). Pre-hearing
and post-hearing comments should be directed in writing to NDOT's Public
Involvement Manager, Sarah Soula, P.O. Box 94759, Lincoln, Nebraska




68509-4759; sarah.soula@nebraska.gov; voice telephone 402-479-4871,
TDD telephone 402-479-3834, fax 402-479-3989. Comments may also be
posted online through the Secretary of State’s website (see below).

To view or download the proposed changes to the regulations or to
comment online, visit: www.sos.state.ne.us/rules-and-regs/regtrack
(“Agency”. Transportation). To obtain a free paper copy of the proposed
changes, the Proposed Regulation Policy Pre-Review Checklists, or the
Fiscal Impact Statements, contact NDOT's Government Affairs Office, PO
Box 94759, Lincoin, Nebraska 68509-4759; erich.strack@nebraska.gov:
voice telephone 402-479-4324, TDD telephone 402-479-3834, fax 402-
479-3758. Copies may be viewed or picked up in person at the NDOT
Director's Office, 1500 Highway 2, Lincoln, NE.

NDOT will make every reasonable accommodation to provide an
accessible meeting facility for all persons. Appropriate provisions for the
hearing and visually challenged or persons with limited English proficiency
(LEP) will be made if NDOT is notified by August 28, 2019. Notification
should be submitted to Sarah Soula, Public Involvement Manager (see
contact information above).

This notice is provided pursuant to the Administrative Procedure Act.

AUG § 2 2019




NEBRASKA-

Good Life. Great Journey.

DEPARTMENT OF TRANSPORTATION

August 2, 2019

The Honorable Bob Evnen
Secretary of State

PO Box 94608

Lincoln NE 68509-4608

Attn:  Bess Boesiger
Please accept this letter as notification that although Title 410, Chapter 7 and Title 412, Chapter 2 were advertised as a
part of a public rulemaking hearing to be held on September 4, 2019, both regulations have been withdrawn so additional

revisions can be made. Both regulations will be scheduled for hearing at a later date.

Should you have any questions, please do not hesitate to contact me.

Sincgrely,
FILED
’ ————eeeeee— — < -
Erich Strack
Government Affairs Manager
Nebraska Department of Transportation 7

Kyle Schneweis. PE.. Director

Department of Transpartation

1500 Highway 2 offIcE 402-471-4567 rax 402-47G-4325
PO Box S4759 NDOT.ContactUsi@nebraska gov

Lincoln, NEGBSU9-4759

dot.nebraska.gov




RULE & REGULATION
PRELIMINARY FISCAL IMPACT STATEMENT

AGENCY: | Nebraska Department of Transportation

TITLE: 17 PREPARED BY:
CHAPTER: | 5 DATE PREPARED:
SUBJECT: | Petitioning for Rulemaking TELEPHONE:

TYPE OF FISCAL IMPACT:

STATE AGENCY

POLITICAL SUBDIVISION

REGULATED PUBLIC

No Fiscal impact X

X

X

Increased Costs

Decreased Costs

increased Revenue

Decreased Revenue

Indeterminable

PROVIDE AN ESTIMATED COST AND DESCRIPTION OF IMPACT:

State Agency o

Political Subdivision

Regulated Public

{F INDETERMINABLE, EXPLAIN WHY:
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Document #: 10074
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Chapter: | \5
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Section:| \ / |
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Amendment Date./ L




NEBRASKA ADMINISTRATIVE CODE

TITLE 17 - NEBRASKA DEPARTMENT OF AERONAUTICS
CURRENT ISUE — August 2002
CHAPTER 5 - PENTIONING FOR RULEMAKING

001 Rule Making Petiti

001.01 Petition. Ay person may petition the Nebraska Pepartment of Aeronautics
requesting the promuightion, amendment, or repeal of afle or regulation.

001.02 Form. The petition Mzall:
002.02A. Be clearly designated as a pejifion for a rules change;

002.02B. In the case of a profpsed dew nile or amendment of an existing rule,
shall set forth the desired rule 1k As entirety;

002.02C. In the case of a pejition fox the repeal of an existing rule, such shall be
stated and the rule proposgd to be repdaled shall either be set forth in full or shall
be referred to by agency/rule number;

002.02D. Describefhe reason for the rules change

002.02E. Inclyd@ an address and telephone wherd\the petitioner can be reached
during regulat work hours; and

002.025/ Be signed by:

002.02F(1). The petitioner or his or her attorney in W ich caso the attomey
shall also state his or her address and telephone numbéy;

002.02F(2). A duly authorized officer of the petitioner, if getitioner is a
corporation or other legal entity.

11




NEBRASKA ADMINISTRATIVE CODE

TITLE 17 - NEBRASKA DEPARTMENT OF AERONAUTICS

CURRENT ISSUE ~ Augugf 2002

Congsideration and Disposition.

002.01. \Within sixty (60) days after submission of a petition, the agenc; hali either;
002.0J A. Deny the petition in writing, stating the reason thgfefor; or

002.01B N}Jnitiate rulemaking or regulation making prog€edings in accordance
with the Adspinistrative Procedure Act; or

002.01C. If othegwise lawiul, adopt a rule or regdlation.
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TITLE 407, NEBRASKA ADMINISTRATIVE CODE, CHAPTER 4

NEBRASKA DEPARTMENT OF TRANSPORTATION
GOVERNMENT AFFAIRS

RULES AND REGULATIONS CONCERNING
PETITIONING FOR RULEMAKING

New Regulation (Transferred from 17 NAC 6 in November 2019)




TITLE 407 — NEBRASKA DEPARTMENT OF TRANSPORTATION — GOVERNMENT AFFAIRS

Chapter 4 — Petitioning for Rulemaking

001 - The Nebraska Department of Transportation adopts by reference Title 53, Chapter 2, the Nebraska
Attorney General's model rule for Petitioning for Rulemaking.

002 - This requiation shall govern the Nebraska Department of Transportation and the following two
statutory boards for which the Department is required to provide clerical and other support:

002.01 Nebraska Board of Public Roads Classifications and Standards

002.02 Nebraska Board of Examiners for County Highway and City Street Superintendents

ANNOTATION
Title 407 Enabling Legislation
Chapter 4 §39-2107; 39-2305;
84-909.01

Neb. Rev. Stat.

Page 1



RULE & REGULATION
PRELIMINARY FISCAL IMPACT STATEMENT

AGENCY: | Nebraska Department of Transportation

TITLE: 17 PREPARED BY:

CHAPTER: | 6 DATE PREPARED:

SUBJECT: | Procedures Governing Declaratory Orders | TELEPHONE:

TYPE OF FISCAL IMPACT:

STATE AGENCY POLITICAL SUBDIVISION REGULATED PUBLIC

No Fiscal Impact X X X

Increased Costs

Decreased Costs

Increased Revenue

Decreased Revenue .

Indeterminable.

PROVIDE AN ESTIMATED COST AND DESCRIPTION OF IMPACT:

State Agency -

Political Subdivision

Regulated Public

IF INDETERMINABLE, EXPLAIN WHY:;
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RULE & REGULATION
PRELIMINARY FISCAL IMPACT STATEMENT

AGENCY: | Nebraska Department of Transportation

TITLE: 407 PREPARED BY:

CHAPTER: | 3 DATE PREPARED:

SUBJECT: | Procedures Governing Declaratory Orders | TELEPHONE:

TYPE OF FISCAL IMPACT:

STATE AGENCY POLITICAL SUBDIVISION REGULATED PUBLIC

No Fiscal Impact X X X

Increased Costs

Decreased Costs

Increased Revenue

Decreased Revenue

Indeterminable

PROVIDE AN ESTIMATED COST AND DESCRIPTION OF IMPACT:

State Agency

Political Subdivision

Reguiated Public

IF INDETERMINABLE, EXPLAIN WHY:




TITLE 407, NEBRASKA ADMINISTRATIVE CODE, CHAPTER 3

NEBRASKA DEPARTMENT OF TRANSPORTATION
GOVERNMENT AFFAIRS

RULES AND REGULATIONS CONCERNING
PROCEDURES GOVERNING DECLARATORY ORDERS

New Regulation (Transferred from 17 NAC 6 in November 2019)




TITLE 407, NEBRASKA ADMINISTRATIVE CODE, CHAPTER 3

NEBRASKA DEPARTMENT OF TRANSPORTATION
GOVERNMENT AFFAIRS

RULES AND REGULATIONS CONCERNING
PROCEDURES GOVERNING DECLARATORY ORDERS

New Requlation {Transferred from 17 NAC 8 in November 2019}




TITLE 407 — NEBRASKA DEPARTMENT OF TRANSPORTATION —~GOVERNMENT AFFAIRS

Chapter 3 — Procedures Governing Declaratory Orders

001 - The Nebraska Department of Transportation adopts by reference Title 53, Chapter 3, the Nebraska
Attorney General's madel rule for Procedures Governing Declaratory QOrders.

002 - This regulation shall govern the Nebraska Department of Transporiation and the following two
statutory boards for which the Depariment is required to provide clerical and other support:

002.01 Nebraska Board of Public Roads Classifications and Standards

002.02 Nebraska Board of Examiners for County Highway and City Street Superintendents

ANNOTATION
Title 407 Enabling Legislation
Chapter 3 §39-2107; 39-2305;
84-909.01

Neb. Rev. Stat.
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RULE & REGULATION
PRELIMINARY FISCAL IMPACT STATEMENT

AGENCY: | Nebraska Department of Transportation

TITLE: 410 PREPARED BY:
CHAPTER: | 1 DATE PREPARED:
SUBJECT: | Utility Permits TELEPHONE:

TYPE OF FISCAL IMPACT:

STATE AGENCY

POLITICAL SUBDIVISION

REGULATED PUBLIC

No Fiscal impact X

X

X

increased Costs

Decreased Costs

Increased Revenue

Decreased Revenue

Indeterminable

PROVIDE AN ESTIMATED COST AND DESCRIPTION OF IMPACT:

State Agency

Political Subdivision

Regulated Public

IF INDETERMINABLE, EXPLAIN WHY:
















RULE & REGULATION

PRELIMINARY FISCAL IMPACT STATEMENT

AGENCY:

Nebraska Department of Transportation
TITLE: 412 PREPARED BY:
CHAPTER: | 3 DATE PREPARED:
SUBJECT: | Utility Permits TELEPHONE:

TYPE OF FISCAL IMPACT:

STATE AGENCY

POLITICAL SUBDIVISIONV

REGULATED PUBLIC

No Fiscal Impact X

X

X

Increased Costs

Decreased Costs

Increased Revenue

Decreased Revenue

Indeterminable

PROVIDE AN ESTIMATED COST AND DESCRIPTION OF IMPACT:

State Agency

Political Subdivision

Regulated Public

IF INDETERMINABLE, EXPLAIN WHY:




TITLE 412, NEBRASKA ADMINISTRATIVE CODE, CHAPTER 3

NEBRASKA DEPARTMENT OF TRANSPORTATION
ROADWAY DESIGN DIVISION

RULES AND REGULATIONS CONCERNING
UTILITY PERMITS

New Regufation (Transferred from 410 NAC 1 in November 2019)




TITLE 412 — NEBRASKA DEPARTMENT OF TRANSPORTATION — ROADWAY DESIGN DIVISION

Chapter 3 - Utility Permits

001 PERMITS FOR THE OCCUPANCY OF HIGHWAYS BY POLE LINES

001.01 DEFINITIONS: The following definitions apply within this reguiation unless the context
otherwise reguires:

001.01A APPLICANT: A person who makes application for or acquires a permit to accupy
a highway with pole lines,

001.01B DEPARTMENT: The Nebraska Department of Transportation.

001.91C HIGHWAY: A road or street including the entire area within the right of way and
all structures thereon. which has been designed as a part of the State Highway System.

001.01D PERSON: Every natural person, firm, co-parthership, association, organization,
or corporation, hoth public and private.

001.02 Anv person desiring fo occupy any portion of a highway with a pole, pole line anchor, or

brace wili apply for a permit to do so except where the occupancy is a cross-arm overhang or a
single private service pole.

001.03 Ali applications for permits will be made on the form prepared and furnished by the
Department.

001.04 Applications may be made to the Department of Transporfation, Box 94759, Lincoln,
Nebraska 68509-4759.

001.05 Any person desiring to construct a single private service connection across a highway, a
pole of which will rest upon the highway, will be required to make a report to the Department and
within forty-five days after the completion of the crossing. Such report will be made on DR Form
21, furnished by the Department and will give the perinent data with reqard to the crossing and
pole lecation. Where feasible, the above mentioned pole will be focated adjacent fo an entrance to
the property being served and no guy wires or braces to this pole will be located on the highway.

001.06 All applications for a permit wiill show the full name and address of the applicant and will set

forth the type of use that is desired by the applicant, that is, whether it is to be a crossing or parallel
occupancy of the highway.

001.07 The applicant will submit a plan or sketch showing in detail the type of pole line he proposes
to install, the size and height of the poles, the number of wires to be carried, the voltage of any
transmission line. or any cther information that may pertain to the location of the pole line on the
highway to be occupied and will show the exact location of the portions of the highway to be
occupied with respect to land lines and civil subdivision. The plan or sketch will also indicate the
exact location of all proposed guy wires, anchors, or braces.

001.08 No permit will be issued for the placing of deadmen, anchors, guy wires or braces unless
the conditions requiring the same have been thoroughly investigated by a representative of the
Department and it is found feasible to construct the line without the same.

001.08 If permission to place guy wires and braces on the highway is given subsequent {0 a

Department investigation, the exact point of entry of the wires or braces into the ground will be
marked distinctly by the applicant in a manner meeting the approval of the Department.

Page 1




TITLE 412 — NEBRASKA DEPARTMENT OF TRANSPORTATION — ROADWAY DESIGN DIVISION

Chapter 3 — Utility Permits {continued)

001.10 The applicant will be required to indemnify and hold harmless the State of Nebraska from
any damage of any nature to any person_or property which may result from the applicant's

operations on and from the occupancy of the highway.

001.11 The applicant will be held fully responsible for any damages to or defacing of the highway

that may be caused by his operations and he will be required to restore said highway to its original
condition.

001.12 After the receipt of the written application for permission to cross or parallel occupy any
portion of the highway with a pole line, a permit may be granted by the Department The permit wili

set forth the regulations and restrictions governing the installation of the pole line and any specific
instructions applying to the particular installation under consideration.

001.13 No work will be performed by the applicant until he has obtained a permit.

001.14 The applicant will provide and maintain, at his expense, adequate lights. signs or other
protective devices so as to properly protect the traveling public during his operation on the highway.

001.15 The applicant will conduct his aperations in such & manner so as not to unreasonably
interfere with or abstruct vehicular traffic on the highway.

001.16 Should the construction and maintenance of a highway necessitate the moving or relocating
of any pole line. the owner will move or relocate the line at his own expense and as directed by the
Department except as otherwise provided by law with regard to the National System of interstaie
and Defense Highways.

001.17 _Any owner needing to move or relocate any pole line because of construction and
maintenance of a highway will not be expected to file application for relocation of existing pole lines.

002 PERMITS FOR THE OCCUPANCY OF HIGHWAYS BY UNDERGROUND PIPES OR CONDUITS

002.01 Any person desiring to occupy any portion of a highway with an underground pipe line or
conduit will apply to the Department for a permit to so occupy.

002.02 All applications for permits will be made on the form prepared and furnished by the
Department.

002.03 Applications may be made to the Department of Transportation, Box 94758, Lincoln.
Nebraska 68509-4759.

002.04 All applications for a permit will show the full name and address of the applicant and will set

forth the type of use that is desired by the applicant that is, whether it is to be a crossing or a parallel
occupancy of the highway.

002.05 The applicant will submit a plan or sketch showing in detail the type and the nature of the
pipe or conduit, the length of the pipe or conduit, and the depth at which the pipe or conduit will be
installed beneath the highway surface. The plan or sketch will set forth the number and surface
type of the highway and the exact locations of the portions of the highway to be occunied with

respect to land lings and civil subdivisions,

Page 2




TITLE 412 — NEBRASKA DEPARTMENT OF TRANSPORTATION — ROADWAY DESIGN DIVISION

Chapter 3 — Utility Permits {continued)

002.06 The applicant will be required to backfill all excavated trenches in thin layers and will

compact the replaced material until its density is equal to at least that of the surrounding earth. No

"mounding over” of the trench will be permitted.

002.07 The Pepartment may mandate the pipes or conduits fo be installed in casings.

ANNOTATION
Title 412 Enabling Legislation
Chapter 3 §39-699; 39-1335; 39-

1359; 39-1361; 70-515;
70-667 and 86-303.01
Neb. Rev. Stat.

Page 3




RULE & REGULATION
PRELIMINARY FISCAL IMPACT STATEMENT

AGENCY: | Nebraska Depariment of Transportation

TITLE: 410 PREPARED BY:

CHAPTER: | 2 DATE PREPARED:

SUBJECT: | Driveway and Approach Road Permits TELEPHONE:

TYPE OF FISCAL IMPACT:

STATE AGENCY POLITICAL SUBDIVISION REGULATED PUBLIC

No Fiscal impact X X X

Increased Costs

Decreased Costs

Increased Revenue

Decreased Revenue

Indeterminable

PROVIDE AN ESTIMATED COST AND DESCRIPTION OF IMPACT:

State Agency

Political Subdivision

Reguiated Public

IF INDETERMINABLE, EXPLAIN WHY:
















RULE & REGULATION
PRELIMINARY FISCAL IMPACT STATEMENT

AGENCY: | Nebraska Department of Transportation

TITLE: 412 PREPARED BY:
'CHAPTER: | 1 DATE PREPARED:
SUBJECT: | Driveway and Approach Road Permits TELEPHONE:

TYPE OF FISCAL IMPACT:

STATE AGENCY

POLITICAL SUBDIVISION

REGULATED PUBLIC

No Fiscal Impact

X

X

X

Increased Costs

Decreased Costs

Increased Revenue

Decreased Revenue

Indeterminable

PROVIDE AN ESTIMATED COST AND DESCRIPTION OF IMPACT:

State Agency

Political Subdivision

Regulated Public

IF INDETERMINABLE, EXPLAIN WHY:

AUG 0 2 2019




TITLE 412, NEBRASKA ADMINISTRATIVE CODE, CHAPTER 1

NEBRASKA DEPARTMENT OF TRANSPORTATION
ROADWAY DESIGN DIVISION

RULES AND REGULATIONS CONCERNING
DRIVEWAY AND APPROACH ROAD PERMITS

New Requlation (Transferred from 410 NAC 2 in November, 2019}




TITLE 412 — NEBRASKA DEPARTMENT OF TRANSPORTATION — ROADWAY DESIGN DIVISION

Chapter 1 — Driveway and Approach Road Permits

001 PERMITS FOR THE CONSTRUCTION, USE, ALTERATION, AND RELOCATION OF DRIVEWAYS

AND APPROACH ROADS ON STATE HIGHWAY RIGHTS OF WAY

001.01 Definitions; The following definitions apply unless the context otherwise requires:

001.01A Applicant: A person who makes application for or acquires a permit.

001.01B Approach Read: A commercial entrance and exit read and may be sinqular or

plurai,

001.01C Depariment. The Department of Transportation of the State of Nebraska acting

through its authorized representatives.

001.01D Driveway: A private entrance or exit road to a home, farm, or field.

001.01E Highway: A road or street. including the entire area within the right of way and all
structures thereon, which has been designated as a pan of the State Highway System.

001.01F Person: An_individual, firm, partnership, association, or corporation.

001.02 Any person desiring to construct a new driveway of approach road or any person desiring

to relocate or attar an existing driveway or approach road will apply for a permit to do so. No permits

will be issued, even thouah application is made, for driveways or approach roads to private property
along those areas where the Department has acquired all or portions of the rights of access.

001.03 All anplications for_permits will be made on the form prepared and furnished by the

Department

001.04 Applications for hard surfaced driveways and for approach roads may be made to the

Department of Transportation, Box 84759, Lincoln, Nebraska 88509-4759.

001.05 All applications for driveways without hard surfacing may be made to the proper District
Enginesr's office as listed:

District 2:

302 Superior Street
Lincoln, NE 68521

Phone: 402.471.0850

4425 South 108th Street

District 3;

Omaha, NE 68145
Phone: 402.595.2534

408 North 13th Street

District 4.

Norfolk, NE 68702
Phone: 402.370.3470

211 North Tilden Street

Grand Island, NE 68802
Phone: 308.385.6265
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TITLE 412 — NEBRASKA DEPARTMENT OF TRANSPORTATION — ROADWAY DESIGN DIVISION

Chapter 1 — Driveway and Approach Road Permits (continued)

District 5: 140375 Rundell Road
Gering, NE 69341
Phone; 308.436.6587

District 8; 1321 North Jeffers Street
North Platte, NE 69103
Phone: 308,535.8031

District 7: 619 Auditorium Drive
McCook, NE 69001
Phone: 308.345.8490

District 8: 736 East 4th Street
Ainsworth, NE 68210
Phone: 402.387.2471

001.06 The approval by the Department of an application for the construction of a driveway or
approach road will constitute the permit tor such work. The application may be approved as
submitted or may be changed by the Department fo conform to certain engineering and
maintenance practices. If an application is denied, it Will be returned to the applicant without

approval.

001.07 In_addition to the conditions set forth on the application and permit form, the Department
will make a drawing of all driveways and approach roads having hard surface and all approach
roads having gravel or crushed rock surface. These drawings and all the conditions set forth
thereon will be attached to and constitute a part of the permit.

001.08 Any alteration, relocation, or construction of a driveway or an approach road must be done
in accordance with the provisions of the permit. The applicant will be required to furnish a certified
check to the Department as a guarantee of his faithful compliance with the conditions and
provisions of the permit and the payment to the Department for any expense incurred by it in
conhection with the operations of the applicant on the State Highway right of way. The amount of
the check will be determined after the receipt of the application and will be based upon the extent
of the proposed work on the highway right of way.

001.09 Each driveway and approach road will be constructed in such a manner that the drainage
and side ditches of the highway are not altered. The applicant will provide, at their own expense,

approved drainage structures beneath or shailow gutters across the driveway or approach road in
line with the normal side ditches.

001.10 Whenever the highway, on which a driveway or approach road has been constructed, is altered

By the Department, the Department will restore all existing driveways and approach roads or revise them

to conform_to the change in the highway.

001.11 All approach roads to one husiness establishment will be physically separated from each other.

The methad of separation will be designated by the Department on the permit.

001.12 Any person Possessing a driveway or approach road connecting with a State Highway hefore

September 18, 1955. and does not have a permit for such driveway or approach road, who makes a
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TITLE 412 — NEBRASKA DEPARTMENT OF TRANSPORTATION — ROADWAY DESIGN DiVISION

Chapter 1 — Driveway and Approach Road Permits {continued)

request for any improvement whatsoever to be made by the State to such driveway or approach road
must make his entire driveway or approach road conform to the standards set out by the Department for

similar driveways or approach roads, maintained under permits, before such requested improvement are
made.

ANNOTATION
Title 412 Enabling Legislation
Chapter1 §39-699: 39-1332; 30~

1333 and 39-1361
Neb. Rev. Stat.
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