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001 SCOPE. These rules and regulations govern the Nebraska Department of Motor
Vehicles procedures to design programs, administer those programs and enforce the
provisions for teaching motorcycle rider safety under the Motorcycle Safety Education
Act.

002 DEFINITIONS.

002.01 Authorized Representative means the person designated by the
provider with the authority to act on its behalf.

002.02 Contact Person means the person available at the provider to receive
communications from the department.

002.03 Course Completion Card. A document certified by a state agency
charged with the responsibility for issuing such licenses which indicates that the
holder has attended and successfully completed a certified motorcycle safety
course consistent with these rules and requlations.

002.04 Department means the Nebraska Department of Motor Vehicles.

002.05 Director means the director of the Department of Motor Vehicles.

002.06 Driving Course means a driving pattern used to aid students in learning
the skills needed to safely operate a motorcycle as part of a motorcycle safety
course.

002.07 Motorcycle means every motor vehicle having a seat or saddle for the
use of the rider and designed to travel on not more than three wheels in contact
with the ground, excluding tractors and electric personal assistive mobility
devices.

002.08 Motorcycle Safety Course means a curriculum of study which has been
approved by the department designed to teach drivers the skills and knowledge to
safely operate a motorcycle.






002.09 Motorcycle Safety Instructor means a person who has successfully
passed a motorcycle safety instructor’s course curriculum and is certified by the
department to teach a motorcycle safety course.

002.10 Motorcycle Safety Trainer means a person who is qualified and certified
by the department to teach another person to become a certified motorcycle
safety instructor in this state.

002.11 Provider means a school, business or organization which is offering or
intends to offer a motorcycle safety course to the general public.

002.12 Quality Assurance Visit (QAV) means an audit of a provider’s program,
range, records and instructors.

002.13 Range means the area of ground designated for teaching motorcycle
rider skills to students, including but not limited to pavement, markings, signs and
obstacles.

003 APPLICATION AND RENEWAL REQUIREMENTS FOR PROVIDERS.

003.01 General Requirements. Any school, business, or organization which
wishes to provide a motorcycle safety course must comply with the following:

003.01A Continually maintain a place of business which includes at least
one permanent, reqularly occupied structure within the State of Nebraska.

003.01B Provide a training site which includes a driving range.

003.01C Designate an authorized representative and contact person.

003.01D Require all instructors to be certified motorcycle safety instructors
or motorcycle safety trainers.

003.01E Have one or more certified motorcycle safety instructor(s) present
in the classroom or on the driving range with the students at all times during
the presentation of the course content, explanations of course materials,
administration of test, and riding skills practice.

003.02 Application for Motorcycle Safety Course Provider Certification.
Applications to become a motorcycle safety course provider shall be submitted on
a form provided by the department and shall contain the following information:

003.02A Provider Name. The legal name, address, telephone number of
the provider’'s headquarters in Nebraska, including the name and electronic
contact information for the local contact person.

003.02B Authorized Representative. The name, title, work address,
telephone number and electronic contact information of the person
authorized to act on the provider’'s behalf with the Department.

003.02C Location of Course. The location of the classes and driving
range if different from that of the provider's headquarters.






003.02D Time Frame. A general schedule of what and when training will
be offered and the frequency with which it will be offered.

003.02E_Motorcycle Safety Instructors. The names, dates of birth, and
operator’'s_license _numbers for all persons employed or intended to be
employed as motorcycle safety instructors. Motorcycle safety instructors
must be certified by the department prior to teaching any motorcycle safety
course in this state.

003.02F Curriculum. The curriculum as set forth below in section 004. If
the curriculum consists of a learn-to-ride course offered by the Motorcycle
Safety Foundation, a copy of the agreement between the provider and the
Motorcycle Safety Foundation will be provided with the application.

003.02G Vehicles. Provider shall certify that if approved, they will supply a
motorcycle for each student as required in section 004, below.

003.02H Insurance. Proof of $1,000,000 liability insurance coverage for all
instructional and business activities.

003.021 Signature. The application must contain the signature of the
authorized representative.

003.03 Fee. Each application for certification or the renewal of a certification of
each motorcycle safety course provider shall be accompanied by a fee of $100.

003.04 Changes in Status. The provider shall report in writing any of the
following to the department:

003.04A Name Change. A change in the provider's authorized contact
person or the provider's name, legal status, or address shall be sent to the
department ten days prior to occurrence.

003.04B _Motorcycle Safety Instructor Change. The provider shall report
any change in a motorcycle safety instructor’s driving status within ten days
of the date of any suspension or revocation of his/her driving privileges. The
provider must report a motorcycle safety instructor’s conviction, in this or any
other state, for a) DWI or any related alcohol or drug offense in connection
with a motor vehicle or b) any helmet violation while operating a motorcycle.
The provider _shall report the addition or termination of motorcycle safety
instructors.

003.04C Location Change. If there is any change in the location of the
program or driving course, the provider shall notify the department not less
than ten days prior to the change.

003.04D Insurance Cancellation or Change. If the provider’s insurance is
cancelled or altered by the insurer, or if the provider changes insurance
carriers, the provider shall notify the department within ten working days.






003.04E Provider Closure. The provider shall notify the department ten
days prior to the date the operation ceases. The provider shall arrange for
the retention of program records and shall notify the department of those
arrangements and how the department’s inspectors or auditors may gain
access to such records.

003.05 Renewal of Certification.

003.05A A provider's certificate will expire on the second anniversary of its
effective date unless renewed.

003.05B At least 120 days prior to expiration, the department will send the
Provider’'s contact person a renewal notice which states:

003.05B1 The date on which the current certificate expires.

003.05B2 The date by which the renewal application must be received
by the Department for the renewal to be issued and mailed before the
certificate expires.

003.05B3 The amount of the renewal fee ($100).

003.05C All renewal applications must be submitted to the department not
less than 60 days prior to the time the current certification expires. The
department will not be responsible for the timely issuance of any renewal
certificates when the application is not received in a timely manner.

003.06 Denial, Cancellation, Suspension, Revocation or Refusal to Renew
Certification. The department may deny, cancel, suspend, revoke, or refuse to
renew a provider’'s motorcycle safety course certification for good cause, including
but not limited to:

003.06A Fraud, forgery or misrepresentation on an application;

003.06B Use of non-certified motorcycle safety instructors;

003.06C Lapse of insurance coverage;

003.06D Failure to notify the department of any changes in status under
section 003.04 above;

003.06E Failure of an audit by the department pursuant to section 010
below;

003.06F For good cause shown; or

003.06G Failure to maintain adequate records and/or failure to allow the
Department access to those records upon request pursuant to section 009
herein.






004 Types of Courses and Time Requirements. The department will waive
testing for a class M endorsement upon successful completion of any of the
following five courses:

004.01 Basic Course. (BRC) A basic learn to ride a motorcycle course of
at least 5 classroom hours, with an additional 3 hours of home study and 10 hours
of practical on-cycle training. A motorcycle and helmet will be provided by the
motorcycle safety school.

004.02 Advanced Course. (BRC2) A refresher course for riders who
already have basic skills. It consists of at least 5 ¥ hours of instruction and / or
skills training.

004.03 Returning Rider Basic Course. (RRBRC) A refresher course for
riders who have a permit but have not been riding for several years. It will consist
of at least three hours of classroom and five and a half hours of practical on-cycle
training. A motorcycle and helmet will be provided by the motorcycle safety
school.

004.04 Scooter Course. (SBRC) A basic learn to ride a scooter course of
at least five hours of classroom and 10 hours on-scooter training. The class M
endorsement will be restricted to scooters.

004.05 Three Wheeled Course. (BWBRC) A basic learn to ride a three-
wheel motorcycle course consisting of four hours of classroom and eight hours of
on-three-wheel motorcycle training. The class M endorsement will be restricted to
three wheeled motorcycles.

005 CURRICULUM. The curriculum for all motorcycle safety courses shall be
uniform across the state and be research based. The course must use methods
and materials that have been thoroughly investigated and tested, with
documented findings based on scientific research from a nationally recognized
organization.  The curriculum will provide classroom and actual on-cycle
instruction in the basic operation of motorcycles. The content, organization, and
chronology of presentation of the specified courses will be based upon
documented research and have been shown to be effective in providing safety
training _in_accordance with the nationally accepted standards for motorcycle
safety training.

005.01. Basic Course. Classroom training shall include instruction on:

005.01A Motorcycle controls;

005.01B Protective riding gear;






005.01C Pre-ride check;

005.01D Starting and stopping the motorcycle;
005.01E RIiding in a straight line;

005.01F Turning;

005.01G_Shifting; (optional for scooter courses)
005.01H Braking;

005.011 Visibility;

005.01J Lane positioning;

005.01K Defensive riding strategies;

005.01L Steering techniques for cornering and evasive maneuvers;
005.01M Riding on different surfaces:
005.01N Carrying passengers and loads;

005.010 Riding in adverse conditions;
005.01P Alcohol and drugs as they affect riding;
005.010 Risk awareness and risk acceptance.

005.02 Basic Course Media. One to three hours of the classroom time may
be devoted to the showing of visual media. Visual media used in the basic
motorcycle safety and education course must be part of the approved
curriculum.

005.03 Basic Course On-cycle Training. Practical on-cycle training shall
include:

005.03A Proper mounting and dismounting procedures;

005.03B Vehicle starting procedures;

005.03C Straight line riding;

005.03D Turning;

005.03E Shifting gears up and down (optional for scooter courses);

005.03F Braking in a straight line and in a curve;
005.03G Cornering;
005.03H Steering technigues for cornering and evasive maneuvers.

005.04 Advanced Course. The curriculum for an Advanced Course shall
provide discussion and actual on-cycle instruction in advanced techniques for
operation of motorcycles. Advanced instruction shall include, but need not be
limited to:






005.04A Risk management;

005.04B Rider responsibility;

005.04C Riding strateqies;

005.04D Traction management;

005.04E Cornering;

005.04F Braking;

005.04G Swerving;

005.04H The effects of alcohol, drugs, fatigue and aging.

005.05 Advanced Course Participants. Course participants in the Advanced
Course must:

005.05A Provide proof of liability insurance; and

005.05B Use a motorcycle that meets all requirements for safe operation
on Nebraska highways.

005.06 Course Evaluation. All courses shall include evaluation of the
student's knowledge and skill relating to operation of the motorcycle. To
successfully complete a Course the student shall

005.06A Pass a written knowledge test:;

005.06B Pass an on-cycle skill test.

005.06C Attend the entire course of instruction; and

005.06D Consistently demonstrate behavior during on-cycle instruction
that does not endanger the safety of the student, other course participants or
the instructional staff and/or that does not intentionally damage course

equipment.

006 MOTORCYCLE SAFETY INSTRUCTOR CERTIFICATION. An application for
certification of a motorcycle safety instructor shall be submitted on a form provided by
the department and shall contain the applicant’'s name, date of birth, operator’s license
number, home address, telephone number, electronic contact information and
certification information. The motorcycle safety instructor applicant must certify that he
or she meets the following criteria:

006.01 Be at least 21 years of age.

006.02 Have a high school diploma or its equivalent.

006.03 Has a motorcycle endorsement on his or her operator’s license and two
years or more on road experience in riding one or more types of motorcycle.

006.04 Has i) no suspensions or revocations on his or her driving record within
the last five years, ii) no convictions for DWI or related alcohol or drug






offense in connection with a motor vehicle, and iii) no motorcycle helmet
violations.

006.05 Has successfully completed an motorcycle safety instructor preparation
class. Motorcycle safety instructor preparation class must be based on methods
and materials which have been thoroughly investigated and tested, with
documented findings based on scientific research from a nationally recognized
organization. The motorcycle safety instructor preparation course will consist of
no less than fifty-six _hours of instruction; including theoretical, practical and
student teaching experience in_motorcycle safety and education instructional
theory and techniques. Classroom training shall include, but not be limited to:

006.05A Training curriculum development;

006.05B Classroom teaching technigues;

006.05C Teaching the classroom curriculum;

006.05D Range teaching technigues including evaluation, coaching and
range management;

006.05E Test administration.
006.05F Instruction for teaching on-cycle skills including:

1. All skills detailed in the basic course curriculum;

2. Teaching the practical on-cycle curriculum;

3. Practice of evaluation, coaching and range management
techniques.

4. Each Motorcycle safety instructor applicant must have student
taught at least one half hour classroom lesson and one half hour
range lesson to a class of novice students; peer teaching is not an
acceptable substitute for student teaching.

006.06. To successfully complete the motorcycle safety instructor preparation
class, the applicant must:

006.06A Pass a knowledge test with eighty percent of the questions
answered correctly:

006.06B Pass an on-cycle skill test, scoring no more than fifteen overall
penalty points and no more than eight penalty points in any single
exercise of the final skill test used in the Basic Course and the Advanced
Course;

006.06C Student teach a minimum of one classroom and one range
student teaching assignment to novice students: more than one overall
failure in either teaching assignment constitutes failure of the course; and






006.06D Consistently demonstrate safe behavior during on-cycle
instruction.

006.07 The applicant agrees to teach at least two basic motorcycle safety
courses (consisting of classroom instruction and rider skills instruction) under the
supervision of a motorcycle safety instructor or motorcycle safety trainer.

006.08 Continuing Education. The Department may provide motorcycle safety
instructor update training. The update training shall be curriculum centered and
may be web based. All motorcycle safety instructors are required to participate in
order to retain _his or her Nebraska state certification. Should an motorcycle
safety instructor be unable to complete a scheduled update, an alternate
assignment may be offered in order to allow him or her to meet this requirement.

007 MOTORCYCLE SAFETY TRAINER CERTIFICATION. The director shall issue
certificates in the manner and form prescribed by the director to no more than two
motorcycle safety trainers who meet the minimum education, skill, and experience
requirements. Motorcycle safety trainers shall teach the motorcycle safety instructor
preparation course as assigned by the director.

007.01 Currently a Motorcycle Safety Instructor. A person applying to
become a motorcycle safety trainer must be a motorcycle safety instructor and an
experienced motorcycle rider.

007.02 Trainer Preparation Class. The applicant will _have successfully
completed a trainer preparation class. The trainer preparation class shall be
based on methods and materials which have been thoroughly investigated and
tested, with documented findings based on scientific research from a nationally
recognized organization. The trainer preparation class will consist of no less than
seventy-two hours of instruction and include theoretical, practical and student
teaching experience in motorcycle safety as well as education instructional theory
and techniques. The applicant shall be certified and current in all requirements,
including any continuing education requirements.

007.02A A person_currently certified as a motorcycle safety trainer by
another state or recognized accrediting organization may be issued a
motorcycle safety trainer's certificate by the department without having to
receive the training required by this section if the certification requirements
are comparable to the requirements in this state. NRS. 60-2129.

007.04 20 Motorcycle Safety Courses. The trainer applicant shall have
successfully taught at least 20 basic motorcycle safety courses consisting of
classroom instruction and rider skills instruction.

007.05 Clean Record. The trainer applicant shall have a valid operator’s license
with the appropriate_ motorcycle endorsement; and have had no suspensions or
revocations on his or_her driving record within the last five years including no
convictions for DUI or any related alcohol or drug offense. The applicant will have






no helmet violations or other motorcycle related convictions within the past five
years.

007.06 21 Years Old. The trainer applicant will be at least 21 years of age and
have a high school diploma or equivalent.

008 Renewal and Cancellation of Certification for Motorcycle Safety Instructor or
Motorcycle Safety Trainer.

008.01 Certificate Expiration. A motorcycle safety instructor’'s and a motorcycle
safety trainer’s certificate will expire on the second anniversary of its effective date
unless renewed.

008.02 Notice. At least 120 days prior to expiration, the department will send to
the certified motorcycle safety instructor or motorcycle safety trainer at his or her
last known address, a renewal notice which states:

008.02A The date on which the current certificate expires;

008.02B The date by which the renewal application must be received by the
Department for the renewal to be issued and mailed before the certificate

expires;

008.02C All renewal applications must be submitted to the department not
less than 60 days prior to the time the current certification expires.

008.03 Denial, Cancellation, Suspension, Revocation or Refusal to Renew
Certification. The department may deny, cancel, suspend, revoke or refuse to
renew, the certification of a motorcycle safety instructor or motorcycle safety
trainer for good cause, including but not limited to:

008.03A Fraud, forgery or misrepresentation on the application;

008.03B Failure to complete or update training required under these Rules
and Requlations or as required by the department;

008.03C. Engaging in or attempting to engage in instruction or skills testing
without a certificate required by these requlations;

008.03D Failure to maintain a valid operator’s license with the appropriate
motorcycle endorsement;

008.03E 1) Conviction of driving under the influence of alcohol or any
related alcohol or drug offense or 2) conviction of any helmet violation
within the previous five years of the date of application or while employed as
a motorcycle safety instructor or motorcycle safety trainer;

008.03F Suspension or revocation of a operator's license within the
previous five vears of the date of application or while employed as a
motorcycle safety instructor or motorcycle safety trainer;
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008.03G Fraud, forgery or misrepresentation on any documents relating to
student evaluations in the training course or sKills tests;

008.03H Immoral or dishonorable conduct evidencing unfithess or lack of
proficiency to act as a motorcycle safety instructor or motorcycle safety
trainer;

008.031 Any other cause adversely reflecting on the motorcycle safety
instructor’s or motorcycle safety trainer’'s fitness or capability to administer
instruction or skills tests or to perform any other duties required by statute.

009 RECORDS RETENTION. Each motorcycle safety course provider shall maintain
the following records, which shall be subject to audit and which shall be made available
to the department in the course of an audit or otherwise on demand. Records must be
maintained a minimum of two years.

009.01 Motorcycle Safety Instructor and Motorcycle Safety Trainer Records.
The motorcycle safety course provider shall retain a copy of the certification
issued by the Nebraska Department of Motor Vehicles to each motorcycle safety
instructor and each motorcycle safety trainer. It shall also retain a course record
card and proof of recertification for each motorcycle safety instructor and each
motorcycle safety trainer, which contains the holder's name, sponsor, and
identification number indicating that the motorcycle safety instructor or trainer has
successfully completed a motorcycle safety instructor preparation class and has
been certified. The records will be retained for at least two years after the
motorcycle safety instructor or motorcycle safety trainer leaves the employment of

the provider.

009.02 Student Records. Each motorcycle safety course provider shall develop
and utilize a student reqistration form. The provider shall retain a record for each
student regardless of whether the student passes or fails the tests for the waiver.
Each record shall be retained a minimum of two years from the date the student
last attended. These lists shall be made available to the department upon request.
For each waiveable class, the provider shall send to the department within ten
days of the completion of a course, the following information:

009.02A The completed student’s class registration form including his or
her, name, address, telephone and/or e-mail address, birth date, operator’'s
license number, course completion card number and the state which issued
the operator’s license held by the student at the time of the training.

009.02B The student’s test score sheet(s) showing the results of the written
and skills tests.

009.02C The name and identification number of the motorcycle safety
instructor or motorcycle trainer who administered the written and skills tests.
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009.03 Electronic Reporting. Motorcycle safety course providers, motorcycle
safety instructors, and motorcycle safety trainers may be required to provide a test
result for each student by electronic means to the department.

010 AUDITS. The department may conduct an audit, also known as a Quality
Assurance Visit (QAV) of all motorcycle safety courses from time to time to assure that
they are being conducted in compliance with the Motorcycle Safety Education Act and
the Rules and Requlations of the Department. Non-compliance with either the Act or
the Rules and Requlations is cause for denial, refusal to renew, suspension or
revocation of the provider's or motorcycle safety instructor’s certification by the

department.

010.01 Unannounced. Audits may be unannounced and shall consist of an
inspection of the provider's documentation and facilities; observation of the
motorcycle safety instructor’s training skills; and any other aspect of the program
at the discretion of the Director.

010.02 Unbiased. No person who owns or manages a provider or training site
shall audit the provider or training site he or she owns or manages.

010.03 Notice of Results. The department shall notify the audited entity of the
result in writing.

010.04 Deficiency. The director may summarily suspend a provider, a
motorcycle safety instructor, or a motorcycle safety trainer based on the audit if
the deficiency or failure to comply is deemed to be serious or dangerous.

010.04A In the event an audit reveals a deficiency or failure to comply, the
director may provide a reasonable time period for the audited entity to
correct the deficiency.

010.05 Failure to Correct. If the deficiency is not corrected or the failure is
based on fraud, forgery or falsification of any documentation, misrepresentation or
other criminal act, the department may deny, cancel, suspend, revoke or refuse to
renew, any or all of a provider's certification, a motorcycle safety instructor’s
certification, or a motorcycle safety trainer’s certification.

011 WAIVER. The department may waive either or both of the knowledge and skills
tests of any person who successfully completes a certified motorcycle safety course in
Nebraska and provides proof of such completion in the form of a course completion
card upon his or her application for a motorcycle endorsement on their operator’s
license. Waiver of knowledge and skills tests may also be given when the applicant
provides a course completion card that shows the successful completion of a
Motorcycle Safety Foundation motorcycle safety course in _another state. The
department will restrict the class M endorsement for scooters and three-wheeled
motorcycle classes.

011.01 The department reserves the right to check the authenticity of any course
completion card presented for a test waiver.
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012

011.02 A course completion certification is valid for 24 months from the date the
course was completed.

DENIAL, CANCELLATION, SUSPENSION, REVOCATION OR REFUSAL TO

RENEW CERTIFICATION.

012.01 Notice. Whenever the department denies an initial application for,
cancels, suspends, revokes or refuses renewal of any certificate of approval of a
motorcycle safety course provider, motorcycle safety instructor, or motorcycle
safety trainer, the department shall notify the party of its intent to deny, cancel,
suspend, revoke, or refuse to renew the certification as follows:

012.01A Notice shall be made in writing and sent by United States mail to
the party’s last known address: and

012.01B Notice shall state that the party may request a hearing on the
denial, cancellation, suspension, revocation or_ refusal to renew the
certification by the Department by submitting a written request for a hearing
with the department within 30 days of the issuance of the notice.

012.02 Effective Date. If the party does not request a hearing within 30 days,
the Department’s action is final.

012.03 SUMMARY SUSPENSION OR REVOCATION. The department may

013

summarily suspend or revoke the certificate of a motorcycle safety course

provider, motorcycle safety instructor or motorcycle safety trainer when the

department finds that the public safety requires emergency action and

incorporates its findings to that effect in a notice of suspension or revocation of

certificate. Conviction of A) a DWI or any related alcohol or drug offense in

connection with a motor vehicle or B) A helmet violation while operating a

motorcycle is cause for summary suspension or revocation of motorcycle safety

instructor’'s or motorcycle safety trainer’'s certification. The party may request a

hearing within 30 calendar days of the date of notice. The director may stay the

suspension until the final order following a hearing.

APPEAL.

013.01 Hearing. Upon suspension, revocation, cancellation or denial of the
issuance of a motorcycle safety instructor or school license, the director shall
notify the school in writing and, upon written request, shall afford the school a

hearing.
013.02 Stay. Upon receipt of a written request, and upon good showing by the

motorcycle safety instructor or school, the director may stay the administrative
order pending an administrative hearing on the matter.

013.03 Administrative Procedure Act. Any action taken by the department to
cancel, suspend, revoke or refuse to issue or renew a license shall comply with
the Administrative Procedure Act.
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013.04 Adoption of Attorney General’s Model Rules. All hearings will be held
in_conformance with Title 53 Nebraska Administrative Code, Chapter 4 of the
Nebraska Department of Justice, also known as the Attorney General's Model
Rules, incorporated herein by reference and attached to these regulations

014 POST HEARING APPEAL. Any party aggrieved by a final decision or order of
the director made pursuant to these Rules and Regulations and the applicable statutes
may appeal such decision or order in the manner provided in the Administrative
Procedure Act for contested cases pursuant to Neb. Rev. Stat. § 84-917.

015 CALCULATION OF TIME. In computing time, days will be computed by
excluding the day of the act or event and include the last day of the period. If the last
day of the period falls on a Saturday, Sunday or State Holiday, the period shall include
the next working day. If documents are faxed to the Department outside of normal
business hours, the date of the receipt shall be the next business day.
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" TITLE 247 - DEPARTMENT OF MOTOR VEHICLES
CHAPTER 6 - REIMBURSABLE MOTORCYCLE SAFETY EDUCATION PROGRAM

001

General Provisions

002

001.01 Statutory Authority. Section 60-2139 of the Revised Statutes of Nebraska
(1986 Cum. Supp.) requires the Department of Motor Vehicles to adopt rules and
regulations for the administration and enforcement of the Motorcycle Safety
Education Act.

001.02 Scope. Any school, business, or organization teaching a basic or advanced
motorcycle safety education course in Nebraska shall be eligible for full or partial
reimbursement for the cost of teaching such course if it has been conducted in
accordance with the provisions of this rule and applicable state statutes.

Definitions of Terms as Used in the Rule

002.01 Approved Motorcycle Safety Course - The term shall mean a basic or
advanced course of instruction for motorcycle operators approved by the Depart-
ment of Motor Vehicles as meeting the minimum requirements established under
Neb. Rev. Stat. section 60-2125 and these regulations.

002.02 Approved _M_otorcycl_e Safety Chief Instructor - The term shall mean a

person who has been issued a permit by the Department of Motor Vehicles to

conduct motorcycle safety education instructor preparation courses and motorcycle
safety education instructor updatesiand teach an approved basic or advanced
motorcycle safety education course. : :

002.03 Approved Motorcycle Safety Instructor - The term shall mean a person who
has been issued a permit by the Department of Motor Vehicles to teach an approved
basic or advanced motorcycle safety education course.

002.04 Course Administrator - The term shall mean the person in charge of
administering the motorcycle safety education program within the school, business,
or organization. ' '

002.05 Department - The term shall mean the Department of Motor Vehicles.
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003

002.06 Director - The term shall mean the Director of the Department of Motor
Vehicles.. 2

002.07 Experienced Instructor - The term shall mean-an approved motorcycle

safety instructor who has a351sted in mstructmg a m:mmum of three motorcycle'

safety courses,

002.08 Full Protective Riding Apparel - The term shall mean gloves, over-the-
ankle footwear, long-sleeved shirt/jacket, long pants and helmet,

002.09 Laboratory Instruction"— The term shall mean actual ridin'g' experience on
the motorcycle off the road.

002.10 Novice Instructor - The term shall mean an approved motorcycle safety
instructor who has not assisted in at least three motorcycle safety courses.

002.11 Permit - The term shall mean a credential issued by the Director to a
person who has met at least the minimum requirements established under Neb, Rev.
Stat. sections 60-2127 and 60-2129 and these regulations.

002.12 Proof of Adequate Insurance Coverage - The term shall mean a copy of an
insurance policy or binder indicating the company insuring the motorcycle safety
education course, the organization for whom the insurance coverage is provided and
the specific coverage and limits of liability.

002.13 State - The term shall mean a state, territory or possession of the United
States, the District of Columbia, Commonwealth of Puerto Rico, Provinces of
Canada or other countries.

Approval of a Motorcycle Safety Education Course

003.01 A school, business, or organization seeking approval to offer a reimbursable
basic or advanced motorcycle safety education course shall make application for
such approval on a form provided by the Department prior to offering the course
and/or program and shall not commence the course and/or program until approval






TITLE 247 - DEPARTMENT OF MOTOR VEHICLES
CHAPTER 6 - REIMBURSABLE MOTORCYCLE SAFETY EDUCATION PROGRAM

from the Department has been obtained. The school, business or organization shall
attach to the application an outline of the course being offered and proof of
adequate insurance coverage to protect the sponsoring agency, the instructors, the
students and the motorcycle dealers.

003.02 The basic course shall provide for at least fourteen hours of instruction,
divided as follows: at least six hours of classroom instruction and at least eight
hours of laboratory instruction .

003.02A The course shall be scheduled so that the classroom and laboratory
instruction is in an integrated and correlated sequence with the laboratory
driving experience for a particular unit of instruction following the relevant
classroom instruction for that unit.

003.02B The course shall include at least the following topics of study:
location of the controls and pre-ride procedures; balance and control of the
vehicle; riding skills and evasive maneuvers; safety equipment and procedures;
and, effects of alcohol and drugs while operating a motorcycle.

003.03 The advanced course shall provide for at least six hours of coordinated
classroom and laboratory instruction and driving experience specifically designed for
the experienced motorcycle operator.

003.03A The course shall include at least the following topics of study: street
riding strategies; advanced braking and turning; special riding situations;
effects of alcohol and drugs while operating a motorcycle; and safety
equipment and procedures.

003.04 All students and all instructors shall wear full protective riding apparel at
all times while on a moving motorcycle during instruction time.

003.05 The student-instructor ratio shall not exceed 24 to 1 in the classroom
instruction unless special permission is: granted by the Department for a greater
ratio and the student-instructor ratio ' shall not exceed 6 to 1 for the novice
instructor and 8 to 1 for the experienced instructor in the laboratory instruction.
During the laboratory instruction the maximum number of motorcycles shall be no
greater than twelve. !
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_ TITLE 247 - DEPARTMENT OF MOTOR VEHICLES

CHAPTER 6 - REIMBURSABLE MOTORCYCLE SAFETY EDUCATION PROGRAM

004 Minimum Requirements for Motorcycle Safety Instructors

004.01 The applicant shall have a high school diploma or equivalent education.

004.02 The applicant shall have a valid motorcycle operator's license or a valid

motor vehicle operator's license which has endorsed thereon the authorization to
operate a motorcycle issued by any state.

004.03 The applicant shall have had a valid motorcycle operator's license or valid
motor vehicle operator's license which has enclosed thereon the authorization to
operate a motorcycle for a minimum of two years.

004.04 During the preceding two year period from the date of application the

applicant must not have accumulated six or more points on his/her driving record (if
the driving record presented by the applicant is from another State, the violation
and point assessment will be interpreted under Nebraska Statutes and, if the
applicant has been placed on probation for any violation in any state the points will
be interpreted as if the probation had not been granted); or put on probation for
driving while intoxicated or driving under the influence of alcoholic liquor or of any
drug; or have had a suspended or revoked license in any state.

004.05 The applicant shall have successfully completed an approved motorcycle

safety instructor's preparation course with a minimum of fifty hours.

004.06 The applicant shall hold a current Motorcycle Safety Education Instructor's

Permit issued by the Director.

004.07 The applicant shall not have been convicted of a felony nor have pleaded no

contest to the same in the immediately preceding ten year period.

004.08 If the certification requirements are comparable to the requirements in this

state, a person currently certified as a motorcycle safety instructor by another
state or recognized accrediting organization may be issued a motorcycle safety
instructor's permit by the department without having to take the course referenced
in 004.05.
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005 Motorcycle Safety Instructors' Preparation Course

006

005.01 The Motorcycle Safety Instructors' Preparation Course shall have been
approved by the Department.

005.02 The Motorcycle Safety Instructors' Preparation Course shall require at least
fifty hours of instruction, at least ten of which are devoted to laboratory
instruction.

Minimum Requirements for Motorcycle Safety Chief Instructors

006.01 The applicant shall have a high school diploma or equivalent education.

006.02 The applicant shall have a valid motorcycle operator's license or a valid
motor vehicle .operator's license which has endorsed thereon the authorization to
operate a motorcycle issued by any state.

006.03 The applicant shall have had a valid motorcycle operator's license or a valid
motor vehicle operator's license which has endorsed thereon the authorization to
operate a motorcycle for a minimum of five years with substantial riding
experience.

006.04 During the preceding two year period from the date of application the
applicant must not have accumulated six or more points on his/her driving record (if
the driving record presented by the applicant is from another State, the violation
and point assessment will be interpreted under Nebraska Statutes and, if the
applicant has been placed on probation for any violation in any State the points will
be interpreted as if the probation had not been granted); or put on probation for
driving while intoxicated or driving under the influence of alcoholic liquor or of any
drug; or have had a suspended or revoked license in any state.

006.05 The applicant shall hold a current Motorcycle Safety Education Instructor's

Permit issued by the Department and be actively conducting motorcycle safety

courses.
5
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007

006.06 The applicant shall have successfully completed the Motorcycle Safety
Foundation's Chief Instructor Course consisting of one hundred hours of classroom,
laboratory and teaching experiences.

006.07 The applicant shall not have been convicted of a felony nor have pleaded no
contest to the same in the immediately preceding ten year period.

006.08 If the certification requirements are comparable to the requirements in this
state a person currently certified as a chief instructor by another state or
recognized accrediting organization may be issued a chief instructor's permit by the
department without having to retake the training referenced in 006.06.

Issuance, Renewal, Denial and Term of Motorcycle Safety Instructor's Permit and

Motorcycle Safety Chief Instructor's Permit

007.01 An applicant for an initial Motorcycle Safety Instructor's Permit shalls
007.01A Meet all requirements under 004 above.

007.01B Make application on a Motorcycle Safety Education Instructor Form
provided by the Department.

007.01C Submit a non-refundable fee of five dollars with the application.

007.02 An applicant for an initial Motorcycle Safety Chief Instructor's Permit
shalls

007.02A Meet all requirements under 006 above.

007.02B Make application on a Motorcycle Safety Education Chief Instructor
Form provided by the Department.

007.02C Submit a non-refundable fee of five dollars with the application.
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007.03 The permits shall be valid for three years from date of issuance unless
cancelled, suspended, or revoked by the Director.

007.04 An applicant for renewal of the Motorcycle Safety Instructor's Permit or
Motorcycle Safety Chief Instructor's Permit shall be entitled to renew the permit if
the following are met:

007.04A Application is made on a Motorcycle Safety Education Instructor
Application Form or Motorcycle Safety Education Chief Instructor Application
Form provided by the Department.

007.04B  Application is accompanied by a non-refundable fee of five dollars.

007.04C Application is made on or before the expiration of currently held
permit. If the previous permit has expired, no renewal is possible, initial
issuance procedures must be observed, unless the Motorcycle Safety Foundation
(MSF) has recertified the applicant's MSF Instructor's Permit.

007.04D The instructor must have taught at least three courses during the
preceding three-year period and the chief instructor shall have conducted at
least three instructor preparation courses or instructor updates during the
preceding three-year period.

007.04E The instructor shall have attended at least one instructor's workshop
approved by the Department during the preceding three-year period, and the
chief instructor shall have attended at least one chief instructor's workshop
approved by the Motorcycle Safety Foundation during the preceding three-year
period.

007.04F The instructor's operator's license shall not have been suspended or
revoked at any time during the immediately preceding two-year period.

007.04G If the instructor wishes to renew his/her permit but has not met the
requirements of 007.04A through 007.04F, the instructor shall be required to
retake the instructor course unless the Motorcycle Safety Foundation (MSF) has
recertified the applicant's MSF Instructor's Permit.
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0038

:007.05 The Director shall, as applicable, cancel, suspend, revoke, or refuse to issue

or renew a motorcycle safety instructor's permit or motorcycle safety chief
instructor's permit if it is found that the permittee has not complied with or has
violated any part of these regulations.

007.06 A suspended or revoked permit shall be returned to the Director by the
permittee.

007.07 A person whose permit has been canceled, suspended or revoked under

007.05 above shall not be eligible to reapply for a permit until twelve months have

elapsed since the date of the suspension or revocation.

007.08 If an instructor or chief instructor is convicted of a felony or pleads no
contest to a felony charge his/her permit shall be revoked effective immediately
- from the date of conviction or entry of plea of no contest. The instructor or chief

instructor shall notify the Department in writing of the conviction or plea within
thirty days of the conviction or plea and surrender the permit.

007.09 Any appeal of a decision or an action taken by the Director to cancel,
suspend, revoke, or refuse to issue a permit shall comply with section 60-420.

Eligibility and Process for Reimbursement, Including Rate and Possible Proration

008.01 A school, business, or organization shall be eligible for full or partial
reimbursement for the cost of teaching an approved basic or advanced motorcycle
safety education course if the following are met: :

008.01A The instructor or instructors teaching such course must hold a current
Nebraska Motorcycle Safety Instructor's Permit or Nebraska Motorcycle Safety
Chief Instructor's Permit to teach a motorcycle safety education course.

008.01B  The course and/or program has been approved by the Department.

008.01C The students taking the course have valid learner's permits or motor
vehicle operator's licenses while enrolled in the course.
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008.01D Each student for whom reimbursement is claimed must have com-
pleted the course during the immediately preceding twelve-month period.

008.01E Application for reimbursement must be made on a form prescribed by
the Department with information certified by the course administrator
including a student roster indicating the student's name, address, date of birth
and learner's permit or operator's license number and must be received by the
Department before or during the month of November for the previous program
year.

008.01F The student-instructor ratio shall not exceed 24 to 1 in the classroom
instruction unless special permission is granted by the Department for a greater
ratio and the student-instructor ratio shall not exceed 6 to 1 for the novice
instructor and 8 to 1 for the experienced instructor in the laboratory
instruction. During the laboratory instruction the maximum number of motor-
cycles shall be no greater than twelve.

008.02 Reimbursement rate and possible proration for the basic and advanced
motorcycle safety education course shall be as follows:

008.02A Reimbursement shall be made by the Department to the school,
business or organization found eligible through compliance with these regula-
tions, on the basis of the lesser of the actual cost of the course or seventy-five
dollars for each student completing the basic course or thirty-five dollars for
each student completing the advanced course in the immediately preceding
twelve month period. In the event that the funds are insufficient to reimburse
on this basis, the funds will be prorated among the schools, business or

organizations on the basis of equity.
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NEBRASKA ADMINISTRATIVE CODE
TITLE 53-NEBRASKA DEPARTMENT OF JUSTICE

Chapter 4-Rules of Practice and Procedure for Hearings in Contested
Cases Before An Agency.

001. General.

001.01. Application of Model Rules. Pursuant to Neb.
Laws 1994, LB 446, the Attorney General shall promulgate
model rules of procedure appropriate for use by as many
agencies as possible. For rules of procedure adopted on
or after August 1, 1994, each agency shall adopt as many
of the model rules as is practicable under the
circumstances. Agencies may adopt regulations which vary
from the model rules; however, any agency adopting a rule
of procedure that differs from the model rule shall
include in the agency’s explanatory statement the reasons
why the relevant portions of the Attorney General’s model -
rules are impracticable under the circumstances.

001.02. Definitions. The following definitions shall

apply as used throughout Chapter 4 of these rules and
regulations.

001.02A. Agency shall mean each board, commission,
department, officer,  division, or other
administrative office or wunit of the state
government authorized by law to make rules and
regulations, except the Adjutant General’'s office
as provided in Chapter 55 of the Nebraska Revised
Statutes, the courts including the Nebraska
Workers’ Compensation Court, the Commission of
Industrial Relations, the Legislature and the
Secretary of State with respect to the dutles
imposed by the Adm;nlstratlve Procedure Act.

001.02B. Contested case shall mean a proceeding
before an agency in which the legal rights, duties,
or privileges of specific parties are required by
law or constitutional right to be determined after
an agency hearing. -
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001.02C. Ex parte communication shall mean an oral

" or written communication which is not on the record
in a contested case with respect to which
reasonable notice to all parties was not given. Ex
parte communication shall not include:

001.02C1. Communications which do not pertain
to the merits of a contested case;

001.02C2. Communications required for the

disposition of ex parte matters as authorized
by law;

001.02C3. Communications in a ratemaking or
rulemaking proceeding; and

001.02C4. Communications to Wthh all parties
have given consent.

001.02D. Hearing officer shall mean the person or
persons conducting a hearing, contested case, or
- other proceeding pursuant to the Administrative
Procedure Act, whether designated as the presiding
officer, administrative law judge, or some other
title designation. '

001.02E. Party means the person by or against whom
a contested case is brought or a person allowed to
intervene in a contested case.

001.02F. Petition means the initial document filed
by or with an agency that sets forth a c¢laim and
request for agency action.

002. Prohibitions against ex parte communications. .

002.01. Prohibitions:; when applicable. The prohibitions
found in this section shall apply beginning at the time
notice for hearing is given. An agency may designate an
earlier time, but such earlier time shall be required to
be set forth in the agency’s rules of procedure.





002.02. Prohibitions; to whom applicable.
002.02A. Parties and public. No party in a

contested case or other person outside the agency
having an interest in the contested case shall make
or knowingly cause to be made an ex parte
communication to the hearing officer or to an
agency head or employee who is or may reasonably be
expected to be involved in the decisionmaking
process of the contested case.

002.02B. Persons in decisionmaking roles. No
hearing officer or agency head or employee who is
or may reasonably be expected to be involved in the
decisionmaking process of the contested case shall
make or knowingly cause to be made an ex parte
comnunication to any party in a contested case or
other person outside the agency having an interest
in the contested case.

002.02C. Investigators. No agency head or
employee  engaged in the investigation or
enforcement of a contested case shall make or
knowingly cause to be made an ex parte

communication to a hearing officer or agency head

or employee who is or may reasonably be expected to
be involved in the decisionmaking process of the
contested case.

002.03. Disclosure of contacts. The hearing officer or
agency head or employee who is or may reasonably be
expected to be involved in the decisionmaking process of
the contested case who receives or who makes or knowingly
causes to be made an ex parte communication set forth in
- subsections 002.02A through 002.02C shall file in the

. record of the contested case:

002.032. All such written communications;

002.03B. Memoranda stating the substance of all
such oral communications; and
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002.03C. All written responses and memoranda
stating the substance of all oral responses to all
the ex parte communications,

002.03D. The £iling shall be made within two
working days of the receipt or making of the ex
parte communication. Notice of the filing, with an
opportunity to respond, shall be given to all
parties of record. -

002.03E. Filing and notice of £filing provided
under subsection 002.03D shall not be considered on
the record and reasonable notice for purposes of
the definition of ex parte communication.

03. Intervention in a contested case.

003.01. Intervention in a contested case shall be
allowed when the following requirements are met:

003.01Aa. A petition for intervention must be
submitted in writing to the hearing officer or
designee at least five days before the hearing.
Copies must be mailed by the petitioner for
intervention to all parties named in the hearing
officer's notice of the hearing;

003.01B. The petition must state facts
demonstrating that the petitioner’s legal rights,
duties, privileges, immunities, or other legal
interests may be  substantially affected by the
. proceeding or that the petitioner qualifies as an
intervenor under any provision of law; and

-003.01C. The hearing officer or designee must
'determine that the interests of justice and the
orderly and prompt conduct of the proceedings will
not be impaired by allowing the intervention.

003.02. The hearing officer or designee may grant a
petition for intervention at any time upon determining
.that the intervention sought is in the interests of
justice and will not impair the orderly and prompt
conduct of the proceedings.
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003.03. If a petitioner qualifies_for intervention, the

hearlng officer or designee may impose conditions upon
the intervenor’s participation 1n'the.proceedlngs either
at the time that intervention is granted or at any
subsequent time. Those conditions may include:

003.03A. Limiting the intervenor’s participation
to designated issues in which the intervenor has a
particular interest demonstrated by the petition;

003.03B. Limiting the intervenor’'s use of
discovery, cross-examination, and other procedures
s0 as to promote the orderly and prompt conduct of
the proceedings; and

003.03C. Requiring two or more intervenors to
combine their presentation of evidence and
argument, cross-examination, discovery, and other
participation in the proceedings.

003.04. The hearing officer or designee, at least 24
“ hours before the hearing, shall issue an order granting

or denying each pending petition for intervention,
specifying any conditions and briefly stating the reasons
for the order.-

003.041. The hearing officer or designee may
modify the order at any time, statlng the reasons
for the modification.

003.04B. The hearing officer or designee shall
promptly give notice of an order granting, denying,
or modifying intervention to the petitioner for
- intervention and to all parties. ‘

Commencement of a contested case.

004.01. The contested case begins with the filing of a
petition and request for hearing, if applicable, with the
agency. The petition is the initial document filed by or
with an agency that sets forth a claim and request for
agency action.





004.02. The parties to a contested case shall be the
petitioner or person by whom a contested case is brought
and the respondent or person against whom a contested
case is brought.

004.03. A party may appear on his or her own behalf in
a contested case proceeding or may be represented by an
attorney or other representative as permitted by law.

004.04. The pleadings in a contested case may include a
petition, answer, reply, notice, motion, stipulation,
objection or order or other formal written document filed
in a proceeding before an agency. Any pleading filed in
a contested case shall meet the following requirements:

004.04A. The pleading shall contain a heading
specifying the name of the agency and the title or
nature of the pleading, shall state material
factual allegations and state concisely the action
the agency is being requested to take, shall
contain the name and address of the petitioner, and
shall be signed by the party filing the pleading,
or when represented by an attorney, the sxgnature
of that attorney.

004.04A1. Attorneys shall also include their
address, telephone number and bar number. '

004.04A2. The initial petition shall also
contain the name and address of the
respondent. : —

004.04B. All pleadings shall be made on white,
letter-sized (84 x 11) paper and shall be legibly
typewritten, photostatically reproduced, printed or
handwritten. If handwritten, a pleading must be
written in ink.

004.05. All pleadings shall be filed with the agency at
its official office. Filing may be accomplished by
personal delivery or mail and will be received during
regular office hours of the agency.





004.06. The agency shall serve a copy of the petition on
each respondent listed in the petition personally or by
first-class or certified mail. Written proof of such
service shall be filed with the agency. Each respondent
who chooses to file a responsive pleading must do so
within 20 days from the date of personal service or the
date of agency mailing of the petition.

004.07. All pleadings subsequent to the initial petition
shall be served by the party filing such pleading upon
all attorneys of record or other representatives of
record and upon all unrepresented parties. Service shall
be made personally or by first-class or certified mail.
Written proof of such service shall be filed with the

agency.

004.08. Unless state law provides that a hearing is not
required, a hearing date shall be set by the agency in
accordance with statutory requirements. A written notice
of the time and place of hearing and the name of the
hearing officer, if known, shall be served by the agency
upon all attorneys of record or other representatives of
record and upon all unrepresented parties. The notice
must include a proof of such service and will be filed
with the agency.

004.09. In computing time prescribed or allowed by
chapter 4 of these rules and regulations or by any
applicable statute in which the method of computing time
is not specifically provided, days will be computed by
excluding the day of the act or event and including the
last day of the period. 1If the last day of the period
falls on a Saturday, Sunday, or state holiday, the period
shall include the next working day.

Hearing officer:; criteria.

'005.01. An agency may be authorized by law to delegate

to a hearing officer other than the agency head or
governing board the functions of conducting a prehearing

conference and/or a hearing and submitting a recommended
decision to the agency.
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005.02. A person who has served as investigator,
prosecutor, or advocate in a contested case or in its
prehearing stage may not serve as hearing officer or
assist or advise a hearing officer in the same proceeding
except as provided in subsection 005.04.

005.03. A person who is subject to the authority,
direction, or discretion of one who has served as
investigator, prosecutor, or advocate in a contested case
or in its prehearing stage may not serve as hearing
officer or advise a hearing officer in the same
proceeding except as provided in subsection 005.04.

005.04. If all parties consent, a person who has served
as, or who is subject to the authority, direction, or
discretion of one who has served as investigator,
prosecutor, or advocate in a contested case or in its

prehearing stage may assist a hearing officer in the

preparation of orders,

005.05. A person who has participated in a determination
of probable cause or other equivalent preliminary
determination in a contested case may serve as hearing
officer or assist or advise a hearing officer in the same
proceeding. -

005.06. A person may serve as hearing officer at
successive stages of the same contested case.

Prehearing Procedures.

006.01. Prehearing conferences and orders. A hearing
officer designated to conduct a hearing may determine,
subject to the agency’s rules and regulations, whether a
prehearing conference will be conducted. If a prehearing
conference is not held, a hearing officer for the hearing
may issue a prehearing order, based on the pleadings, to
regulate the conduct of the proceedings.

006.01a. If a prehearing conference is conducted:
006.01A1. The hearing officer shall promptly
notify the agency of the determination that a

prehearing conference will be conducted. The
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agency may assign another hearing officer for
the prehearing conference; and

- 006.01A2. The hearing officer for the
prehearing conference shall set the time and
place of the conference and give reasonable
written notice to all parties and to all
persons who have filed written petitions to
intervene in the matter. The agency shall
give notice to other persons entitled to
notice.

006.01A3. The notice referred to in
subsection 006.01A2 shall include the
- following:

006.01A3(a). The names and mailing
addresses of all parties and other
persons to whom notice is being given by
the hearing officer;

006.01A3(b). The name, official title,
mailing address, and telephone number of
any counsel or employee who has been
designated to appear for the agency;

006.01na3(c). The official file or other
reference number, the name of the
proceeding, and a general description of
the subject matter;

006.01A3(d). A statement of the time,
place, and nature of the prehearing
conference;

006.01A3(e). A statement of the legal
authority and jurisdiction under which
the prehearing conference and the hearing
are to be held;

006.01A3(£f). The name, official title,
mailing address, and telephone number of
the hearing officer for the prehearing
conference;

9





006.01A3(g). A statement that a party
who fails to attend or participate in a
prehearing conference, hearing, or other
stage of a contested case or who fails to
make a good faith effort to comply with a
prehearing order may be held in default
under the Administrative Procedure Act;
-and

006.01A3(h). Any other matters that the
hearing officer considers desirable to
expedite the proceedings.

- 006.01B. The hearing officer shall conduct a
prehearing conference, as may be appropriate, to
deal with such matter as exploration of settlement
possibilities, preparation of stipulations,
clarification of issues, rulings on identity and
limitation of the number of witnesses, objections
to proffers of evidence, determination of the
extent to which direct evidence, rebuttal evidence,
or cross-examination will be presented in written
form and the extent to which telephone, television,
or other electronic means will be used as a
substitute for proceedings in person, order of
presentation of evidence and cross-examination,
rulings regarding issuance of subpoenas, discovery
orders, and protective orders, and such other
matters as will promote the orderly and prompt
conduct of the hearing. The hearing officer shall
issue a prehearing order incorporating the matters
determined at the prehearing conference.

006.01C. The hearing officer may conduct all or
part of the prehearing conference by telephone,
television, or other electronic means if each
participant in the conference has an opportunity to
participate in, to hear, and, if technically
feasible, to see the entire proceeding while it is
taking place.
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006.02. Discovery in contested cases.

006.02A. The hearing officer or a designee, at the
request of any party or upon the hearing officer’'s
own motion, may issue subpoenas, discovery orders,
and protective orders in accordance with the rules
of civil procedure except as may otherwise be
-prescribed by law. Subpoenas and orders issued
under this subsection may be enforced by the
district court.

006.02B,. Any prehearing motion to compel.
discovery, motion to gquash, motion for protective

order or other discovery-related motion shall:

006.02B1. Quote the interrogatory, request,
question, or subpoena at issue, or be
accompanied by a copy of the interrogatory,
request, subpoena or excerpt of a deposition;

006.02B2. State the reasons Supporting the
motion; - '

006.02R3. Be accompanied by a statement
setting forth the steps or efforts made by the
moving party or his or her counsel to resolve
by agreement the issues raised and that
agreement has not been achieved; and

006.02B4. Be filed with the agency. The
moving party must serve copies of all such
motions to all parties to the contested case.

006.02C. '~ Other than is provided in subsection
006.02B4 above, discovery materials need not be
filed with the agency. '

006.03. Continuances. The hearing officer may, in his
or her discretion, grant extensions of ' time or
continuances of hearings upon the hearing officer’s own
motion or at the timely request of any party for good
cause shown. A party must file a written motion for
continuance which states in detail the reasons why a
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continuance is necessary and serve a copy of the motion
on all other parties.

006.03A. Good cause. Good cause for an extension
of time or continuance may include, but is not
limited to, the following:

006.03A1. Illness of the party, legal counsel
or witness;

006.03A2. A change in legal representation;
or '

006.03A3. Settlement negotiations are
underway. ' “

006.04. Amendments.

 006.04A. A petition may be amended at any time
before an answer is filed or is due if notice is
given to the respondent or his or her attorney. In
all other cases, a petitioner must request
permission to amend from the hearing officer.

006.04B. A hearing officer may also allow, in his
or her discretion, the filing of supplemental
pleadings alleging facts material to the case
occurring after the original pleadings were filed.
A hearing officer may also permit amendment of
pleadings where a mistake appears or where
amendment does not materially change a claim or

defense.
006.05. Informal Disposition. Unless otherwise

precluded by law, informal disposition may be made of any
contested case by stipulation, agreed settlement, consent
order, or default.

Conducting a contested case hearing.
007.01. Order. At the discretion of the hearing

officer, the hearing may be conducted in the following
order:
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007.01A. The hearing is called to order by the
hearing officer. Any preliminary motions,
stipulations or agreed orders are entertained.

007.01B. Each party may be permitted to make an
opening statement. Opening statements take place
in the same order as the presentation of evidence.

007.01C. Presentation of evidence.

007.0iC1. Evidence will be received in the
following order:

007.01Ci{a). Evidence is presented by .
“the petitioner; :

007.01C1(b). Evidence is presented by
the respondent;

007.01Cl(c). Rebuttal evidence is
presented by the petitioner; and

007.01C1(d). Surrebuttal evidence is -
presented by the respondent.

007.01C2. With regard to each witness who
testifies, the following examination may be

conducted:
007.01C2(a). Direct examination
conducted by the party who calls the
witness; '

007,01C2(b). Cross-examination by ‘the
opposing party;

007.01C2(c). Redirect examination by the
party who called the witness; and

007.01C2(d). Recross-examination by the
opposing party.

007.01D. After the evidence is presented, each
party may have opportunity to make a closing
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argument. Closing arguments shall be made in the
same order as the presentation of evidence. The
hearing officer may request that the parties submit
briefs in lieu of closing arguments.

007.02. Evidence.

007.02a. In contested cases an agency or hearing
officer may admit and give probative effect to
evidence which possesses probative value commonly
accepted by reasonably prudent persons in the
conduct of their affairs and may exclude
incompetent, irrelevant, immaterial and unduly
repetitious evidence.

007.02B. Any party to a formal hearing before an
agency, from which a decision may be appealed to
the courts of this state, may request that the
agency be bound by the rules of evidence applicable
in district court by delivering to the agency at
least three days prior to the holding of the
hearing a written request therefore. Such request
shall include the requesting party’s agreement to
be liable for the payment of costs incurred thereby
and upon any appeal or review thereof, including
the cost of court reporting services which the
requesting party shall procure for the hearing.

007.02C. Documentary evidence may be received in
the form of copies or excerpts or incorporated by
reference.

007.02D. All evidence including records and
documents in the possession of the agency of which
it desires to avail itself shall be offered and
made a part of the record in the case. No factual
information or evidence other than the record shall
be considered in the determination of the case.

007.02E. A hearing officer or designee may
administer caths and issue subpoenas in accordance
with the rules of civil procedure except as may
otherwise be prescribed by law. Subpoenas and
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orders issued under this subsection may be enforced
by the district court.

007.02F. An agency shall give effect to the rules

of privilege recognized by law.

007.02G. An agency may take official notice of
cognizable facts and in addition may take official
notice of general, technical, or scientific facts
within its specialized knowledge and the rules and
regulations adopted and promulgated by such agency.

007.02G1. Parties shall be notified either
before or during the hearing or by reference
in preliminary  reports or otherwise of
materials so noticed.

. 007.02G2. Parties shall be afforded an
opportunity to contest facts so noticed.

007.02G3. The record shall contain a written
record of everything officially noticed.

007.02H. An agency may utilize its experiencé,
technical competence and specialized knowledge in
the evaluation of the evidence presented to it.

007.03. Conducting the hearing by electronic means. The
hearing officer may conduct all or part of the hearing by

telephone, television, or other electronic means if each
participant in the hearing has an opportunity to
participate in, to hear, and, if technically feasible, to
see the entire proceeding while it is taking place.

007.04. 0£ficia1 record.

007.04A. The agency shall prepare an official
record, which shall include testimony and exhibits,
in each contested case, but it shall not be
necessary to transcribe the record of the
proceedings unless requested for purpose of
rehearing or appeal, in which event the transcript
and record shall be furnished by the agency upon
request and tender of the cost of preparation.
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007.04B. An agency shall maintain an official
record of each contested case under the
Administrative Procedure Act for at least four
~years following the date of the final order.

007.04C. The agency record shall consist only of
the following:

007.04C1. Notices of all proceedings;

007.04C2. Any pleadings, motions, requests, .
preliminary or intermediate rulings and
orders, and similar correspondence to or from
the agency pertaining to the contested case;

007.04C3. The record of the hearing before
the agency, including all exhibits and
- evidence introduced during such hearing, a
. statement of matters officially noticed by the:
agency during the proceeding, and all proffers
of proof and objections and rulings thexeon;
and :

007.04C4. The final order.

007.04D. As provided in 53 NAC 4 Section 002.03
the hearing officer or agency head, or employee who
is or may reasonably be expected to be involved in -
the decision making process of the contested case
who receives or who makes or knowingly causes to be
made an ex parte communication as set forth in that
subsection shall make the appropriate filings which
shall be included in the official record of the
contested case. :

007.04E,. Except to the extent that the
Administrative Procedure Act or another statute
provides otherwise, the agency record shall
constitute the exclusive basis for agency action in
contested cases under the act and for judicial
review thereof.
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007.05. Costs. All costs of a formal hearing shall be

paid by the party or parties against whom a £inal
decision is rendered.

Decision and order in a contested case.

008.01. Every decision and order adverse to a party to

‘the proceeding, rendered by an agency in a contested

case, shall be in writing or stated in the record and
shall be accompanied by findings of fact and conclusions
of law. 7

008.02. The decision and order should include:

008.02A. The name of the agency and name of the
proceeding;

008.02B. The time and place of the hearing;

008.02C. The names of all parties or their
attorneys who entered an appearance at the hearing;

ggg_gzg. The findings of fact consisting of a
concise statement of the conclus;ons upon each
contested issue of fact;

008.02F. The conclusions of law consisting of the
applications of the controlling law to the facts.
found and the legal results arising therefrom; and

008.02F, The order consisting of the action taken
by the agency as a result of the facts found and
the legal conclusions arising therefrom.

008.03. Parties to the proceeding shall be notified of
the decision and order in person or by mail. A copy of
the decision and order and accompanying findings and
conclusions shall be delivered or mailed upon request to
each party or his or her attorney of record.

Appeals.
009.01. Any person aggrieved by a final decision in a

- contested case is entitled to judicial review under the

17
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Administrative Procedure Act or to resort to such other
means of review as may be provided by law.

009.02. Parties desiring to appeal an agency decision
must file a petition for review in the district court of
the county where the agency action is taken within thirty
days after the service of the final decision by the
agency. The thirty day period for appeal commences to
run from the date of mailing of the notice of order and
decision to the parties or their attorneys of record.
Service of the petition and summons must be made in
accordance with Nebraska law.

009.03. Unless otherwise provided by statute, the
procedures of Neb. Rev. Stat. § 84-917 govern the
procedure for taking an appeal.
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