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JUDICIAL DISTRICTS AND DISTRICT JUDGES

First District
Counties in District: Clay, Fillmore, Gage, Jefferson, Johnson, Nemaha,
Nuckolls, Pawnee, Richardson, Saline, and Thayer

Judges in District City
Vicky L. Johnson ....................... Wilber
Ricky A. Schreiner ...................... Beatrice
Julie D. Smith ......... .. . .. ... ... Tecumseh

Second District
Counties in District: Cass, Otoe, and Sarpy

Judges in District City
George A. Thompson .................... Papillion
Michael A. Smith ..................... .. Plattsmouth
Stefanie A. Martinez . .................... Papillion
Nathan B. Cox ........ .. ... ... .. ...... Papillion

Third District
Counties in District: Lancaster

Judges in District City

John A. Colborn . ....................... Lincoln
Jodi L. Nelson ......................... Lincoln
Robert R.Otte ......................... Lincoln
Andrew R. Jacobsen ..................... Lincoln
Lori A. Maret .......................... Lincoln
Susan I. Strong . ........ ... . L Lincoln
DarlaS.Ideus .......................... Lincoln
Kevin R. McManaman ................... Lincoln

Fourth District
Counties in District: Douglas

Judges in District City

Gary B. Randall ..................... ... Omaha
J. Michael Coffey ....................... Omaha
W. Mark Ashford .................... ... Omaha
Peter C. Bataillon ....................... Omaha
Gregory M. Schatz . ..................... Omaha
JRussell Derr ........... .. ..., Omaha
James T. Gleason ....................... Omaha
Thomas A. Otepka . ..................... Omaha
Marlon A. Polk ....... ... ... ... ... ... Omaha
W. Russell Bowie Il .................... Omaha
Leigh Ann Retelsdorf ................. ... Omaha
Timothy P. Burns ....................... Omaha
Duane C. Dougherty ..................... Omaha
Kimberly Miller Pankonin ................ Omaha
Shelly R. Stratman . ..................... Omaha
Horacio J. Wheelock ..................... Omaha

Fifth District
Counties in District: Boone, Butler, Colfax, Hamilton, Merrick, Nance, Platte,
Polk, Saunders, Seward, and York

Judges in District City
Robert R. Steinke ....................... Columbus
Mary C. Gilbride ....................... Wahoo
James C. Stecker . ....................... Seward
Rachel A. Daugherty .................... Aurora



JUDICIAL DISTRICTS AND DISTRICT JUDGES

Sixth District
Counties in District: Burt, Cedar, Dakota, Dixon, Dodge, Thurston, and
Washington

Judges in District City

John E. Samson ............ ... .. ... .... Blair
Geoffrey C. Hall ........... ... ... .. ... Fremont
Paul J. Vaughan ............. ... .. .. ... Dakota City

Seventh District
Counties in District: Antelope, Cuming, Knox, Madison, Pierce, Stanton, and
Wayne

Judges in District City
James G. Kube ......................... Madison
Mark A. Johnson .. ...................... Madison

Eighth District
Counties in District: Blaine, Boyd, Brown, Cherry, Custer, Garfield, Greeley,
Holt, Howard, Keya Paha, Loup, Rock, Sherman, Valley, and Wheeler

Judges in District City
Mark D. Kozisek . ...................... Ainsworth
Karin L. Noakes ........................ St. Paul

Ninth District
Counties in District: Buffalo and Hall

Judges in District City

Teresa K. Luther ........................ Grand Island
William T. Wright ......... ... ... ...... Kearney
Mark J. Young ......... ... ... ... Grand Island
John H. Marsh ......................... Kearney

Tenth District
Counties in District: Adams, Franklin, Harlan, Kearney, Phelps, and Webster

Judges in District City
Stephen R. Illingworth .. ................. Hastings
Terri S. Harder ......................... Minden

Eleventh District
Counties in District: Arthur, Chase, Dawson, Dundy, Frontier, Furnas, Gosper,
Hayes, Hitchcock, Hooker, Keith, Lincoln, Logan, McPherson, Perkins,
Red Willow, and Thomas

Judges in District City
Donald E. Rowlands ..................... North Platte
James E. Doyle IV ...................... Lexington
David W. Urbom . ....................... McCook
Richard A. Birch . ....................... North Platte

Twelfth District
Counties in District: Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden,
Grant, Kimball, Morrill, Scotts Bluff, Sheridan, and Sioux

Judges in District City
Leo P. Dobrovolny . ..................... Gering
Derek C. Weimer ....................... Sidney
Travis P. O’Gorman ..................... Alliance
Andrea D. Miller ....................... Gering
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JUDICIAL DISTRICTS AND COUNTY JUDGES

First District
Counties in District: Gage, Jefferson, Johnson, Nemaha, Pawnee, Richardson,
Saline, and Thayer

Judges in District City
Curtis L. Maschman ..................... Falls City
Steven B. Timm .............. ... ...... Beatrice
Linda A. Bauer ......................... Fairbury

Second District
Counties in District: Cass, Otoe, and Sarpy

Judges in District City

Robert C. Wester ....................... Papillion
John F. Steinheider ...................... Nebraska City
Todd J. Hutton ......................... Papillion
PaTricia A. Freeman ..................... Papillion

Third District
Counties in District: Lancaster

Judges in District City

Laurie J. Yardley . ............ ... .. .. ... Lincoln
Timothy C. Phillips ..................... Lincoln
Matthew L. Acton .. ..................... Lincoln
Holly J. Parsley .......... ... ... ...... Lincoln
Thomas E. Zimmerman .................. Lincoln
Rodney D. Reuter ....................... Lincoln
John R. Freudenberg . .................... Lincoln

Fourth District
Counties in District: Douglas

Judges in District City

Lawrence E. Barrett ..................... Omaha
Marcena M. Hendrix .................... Omaha
Darryl R.Lowe . ............ .. ... Omaha
John E.Huber .......................... Omaha
Jeffrey L. Marcuzzo ..................... Omaha
Craig Q. McDermott .. ................... Omaha
Marcela A. Keim ....................... Omaha
Sheryl L. Lohaus ....................... Omaha
Thomas K. Harmon ..................... Omaha
Derek R. Vaughn ....................... Omaha
Stephanie R. Hansen .. ................... Omaha
Stephanie S. Shearer . .................... Omaha

Fifth District
Counties in District: Boone, Butler, Colfax, Hamilton, Merrick, Nance, Platte,
Polk, Saunders, Seward, and York

Judges in District City

Frank J. Skorupa . ....................... Columbus
Patrick R. McDermott ................... David City
Linda S. Caster Senff .................... Aurora
C.JoPetersen ............... ... Seward
Stephen R.W. Twiss ..................... Central City
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JUDICIAL DISTRICTS AND COUNTY JUDGES

Sixth District
Counties in District: Burt, Cedar, Dakota, Dixon, Dodge, Thurston, and
Washington

Judges in District City

C. Matthew Samuelson ................... Blair

Kurt T. Rager ........ ... ... ... ....... Dakota City
Douglas L. Luebe ....................... Hartington
Kenneth J. Vampola ..................... Fremont

Seventh District
Counties in District: Antelope, Cuming, Knox, Madison, Pierce, Stanton, and
Wayne

Judges in District City
Donna F. Taylor ........................ Madison
Ross A. Stoffer ......................... Pierce
Michael L. Long ........................ Madison

Eighth District
Counties in District: Blaine, Boyd, Brown, Cherry, Custer, Garfield, Greeley,
Holt, Howard, Keya Paha, Loup, Rock, Sherman, Valley, and Wheeler

Judges in District City

James J. Orr .. ... .. Valentine
Tami K. Schendt ........................ Broken Bow
Kale B. Burdick ........................ O’Neill

Ninth District
Counties in District: Buffalo and Hall

Judges in District City

Gerald R. Jorgensen, Jr. .................. Kearney
Arthur S. Wetzel ......... .. .. .. ... .... Grand Island
John P. Rademacher ..................... Kearney
Alfred E. Corey III . ........ ... ... .. ... Grand Island

Tenth District
Counties in District: Adams, Clay, Fillmore, Franklin, Harlan, Kearney,
Nuckolls, Phelps, and Webster

Judges in District City

Michael P. Burns . ....................... Hastings
Timothy E. Hoeft ......... ... ... ...... Holdrege
Michael O. Mead ....................... Hastings

Eleventh District
Counties in District: Arthur, Chase, Dawson, Dundy, Frontier, Furnas, Gosper,
Hayes, Hitchcock, Hooker, Keith, Lincoln, Logan, McPherson, Perkins,
Red Willow, and Thomas

Judges in District City

Kent D. Turnbull . ............. ... ... .... North Platte
Edward D. Steenburg . ................... Ogallala
Anne M. Paine ......................... McCook
Michael E. Piccolo ........... ... .. .. ... North Platte
Jeffrey M. Wightman .................... Lexington

Twelfth District
Counties in District: Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden,
Grant, Kimball, Morrill, Scotts Bluff, Sheridan, and Sioux

Judges in District City
James M. Worden .. ..................... Gering
Randin R. Roland .................... ... Sidney
Russell W. Harford ...................... Chadron
Kris D. Mickey ............. ... .. ... .... Gering
Paul G. Wess . ... Alliance



SEPARATE JUVENILE COURTS
AND JUVENILE COURT JUDGES

Douglas County

Judges City
Douglas F. Johnson . ....................... Omaha
Elizabeth G. Crnkovich .................... Omaha
Wadie Thomas ........................... Omaha
Christopher E. Kelly ....................... Omaha
Vernon Daniels ........................... Omaha
Matthew R. Kahler ..................... ... Omaha
Lancaster County
Judges City
Toni G. Thorson . ............ .. .. ......... Lincoln
Linda S. Porter ....... ... ... .. .. .. .. ..... Lincoln
Roger J. Heideman ........................ Lincoln
Reggie L. Ryder .......................... Lincoln
Sarpy County

Judges City
Lawrence D. Gendler ...................... Papillion
Robert B.O’Neal ......................... Papillion

WORKERS’ COMPENSATION
COURT AND JUDGES

Judges City

James R.Coe ........... ... i, Omaha
J. Michael Fitzgerald ...................... Lincoln
John R. Hoffert ........................... Lincoln
Thomas E. Stine .......................... Omaha
Daniel R. Fridrich . ........................ Omaha
Julie A. Martin ............ ... ... ........ Lincoln
Dirk V.Block ........ ... ... ... ... ... . ..., Lincoln



ATTORNEYS
Admitted Since the Publication of Volume 297

MEREDITH GREY ASHLEY
JARED JONATHAN BAZIS
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RyAN NicHOLAS DECKER
AARON JacoB EDpDY
KYLE JORDAN FLENTJE
ALAN THOMAS FOGLEMAN
JEREMY FONTAIN
MARK JOSEPH GOLDSMITH
MEGAN M. HOTTMAN
WiLLiAM HOWARD JOSEPHSON
DEANA DOUGHERTY KLEIN
TANNAZ KOUHPAINEZHAD
EL1ZABETH MARIE LALLY
MICHAEL JOSEPH LUNN
JoHN JOSEPH LYONS
PHILIP LEROY MARTIN
KAaLA MARIE MUELLER
MATTHEW LUIS NAVARRETE
MiCHAEL JAMES NOVOTNY
KENNETH K. OH
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MARK J. PARACHINI
JosHUuA WILLIAM PAZDERKA
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Amend v. Nebraska Pub. Serv. Comm. ........... ... ... ... ... ....... 617
Anderson v. EMCOR Group . .......o.iuii e 174
Baker; State V. . ... 216
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Bedolla; State V. ... ... 736
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LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-17-231: State v. Longson. Affirmed. Heavican, C.J. Wright,
J., not participating.
No. S-17-567: State v. Cook. Affirmed. Stacy, J.
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LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-17-049: In re Interest of Terrance G. Appeal dismissed as
moot.

No. S-17-488: State v. Harris. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-17-550: Jacob v. Frakes. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-17-605: State v. Voss. Appeal dismissed as moot; judgment
of conviction vacated; and cause remanded to the trial court with
direction to dismiss the case. See State v. Campbell, 187 Neb. 719,
193 N.W.2d 571 (1972), and Sherman v. Neth, 283 Neb. 895, 813
N.W.2d 501 (2012).

No. S-17-658: In re Interest of Israel M. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. S-17-665: State v. Parker. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. S-17-884: In re Interest of Jenniffer S. Stipulation allowed;
appeal dismissed; each party to pay their own costs.

No. S-17-968: Mumin v. Hansen. Motion of appellee for sum-
mary dismissal sustained. See § 2-107(B)(1).
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LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. A-15-798: State v. Fair. Petition of appellant for further
review denied on November 13, 2017.

Nos. A-15-1211, A-15-1214: State v. Robey. Petitions of appellant
for further review denied on November 8, 2017.

No. A-16-059: State v. McCray. Petition of appellant for further
review denied on January 17, 2018.

No. A-16-103: Chevalier v. Metropolitan Util. Dist., 24 Neb.
App. 874 (2017). Petition of appellant for further review denied on
December 11, 2017.

No. A-16-202: Crozier v. Brownell-Talbot School, 25 Neb. App.
1 (2017). Petition of appellee for further review denied on November
22,2017.

No. S-16-451: Wisner v. Vandelay Investments. Petition of
appellee for further review sustained on November 16, 2017.

No. A-16-527: State v. Derreza. Petition of appellant for further
review denied on October 17, 2017.

No. A-16-682: Essink v. City of Gretna, 25 Neb. App. 53 (2017).
Petition of appellee for further review denied on November 21, 2017.

No. A-16-824: State v. Harris. Petition of appellant for further
review denied on November 13, 2017.

No. A-16-888: State v. Long. Petition of appellant for further
review denied on December 11, 2017.

No. A-16-890: Schriner v. Schriner, 25 Neb. App. 165 (2017).
Petition of appellant for further review denied on November 3, 2017,
as premature. See § 2-102(F)(1).

No. A-16-890: Schriner v. Schriner, 25 Neb. App. 165 (2017).
Petition of appellant for further review denied on December 29, 2017.

No. A-16-910: State v. Williams, 24 Neb. App. 920 (2017).
Petition of appellant for further review denied on December 22, 2017.

No. A-16-915: Ritts v. TEO, Inc. Petition of appellant for further
review denied on December 28, 2017.

No. A-16-923: State v. Cook. Petition of appellant for further
review denied on October 18, 2017.

No. A-16-930: State v. Payne. Petition of appellant for further
review denied on November 3, 2017.
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- Xxii -

PETITIONS FOR FURTHER REVIEW

No. A-16-954: State v. Miranda. Petition of appellant for further
review denied on December 11, 2017, for failure to file brief in sup-
port. See § 2-107(F)(1).

No. A-16-983: State v. Huff, 25 Neb. App. 219 (2017). Petition of
appellant for further review denied on January 17, 2018.

No. S-16-985: State v. Botts, 25 Neb. App. 372 (2017). Petition of
appellee for further review sustained on January 31, 2018.

No. A-16-997: Mischo v. Chief School Bus Serv. Petition of
appellant for further review denied on November 20, 2017.

No. A-16-1008: Koch v. City of Sargent. Petition of appellant for
further review denied on November 9, 2017.

No. A-16-1021: State v. Wilson. Petition of appellant for further
review denied on November 6, 2017.

No. A-16-1050: State v. Rowe. Petition of appellant for further
review denied on December 11, 2017.

No. A-16-1059: Nienaber v. Nienaber. Petition of appellant for
further review denied on November 13, 2017, as premature. See
§ 2-102(F)(1).

No. A-16-1065: Adams Bank & Trust v. Brown. Petition of
appellant for further review denied on December 6, 2017.

Nos. A-16-1077, A-16-1078: In re Interest of Annika H. &
Praxton H. Petitions of appellant for further review denied on
November 8, 2017.

No. A-16-1088: State v. Niewohner. Petition of appellant for fur-
ther review denied on January 17, 2018.

No. A-16-1095: In re Interest of N.L. Petition of appellant for
further review denied on October 17, 2017.

No. A-16-1109: Berndt v. Berndt, 25 Neb. App. 272 (2017).
Petition of appellee for further review denied on January 3, 2018.

No. A-16-1129: In re Interest of Dante S. Petition of appellant
for further review denied on December 29, 2017.

No. A-16-1163: Dupell v. Ford Storage & Moving. Petition of
appellant for further review denied on November 13, 2017, as prema-
ture. See § 2-102(F)(1).

No. A-16-1163: Dupell v. Ford Storage & Moving. Petition of
appellant for further review denied on December 5, 2017.

No. A-16-1168: State v. Ware. Petition of appellant for further
review denied on January 4, 2018.

No. S-16-1205: In re Interest of Kalen M. Petition of appellee
for further review sustained on January 17, 2018.

No. A-16-1220: In re Interest of Johnathan D. Petition of appel-
lant for further review denied on October 10, 2017.



- Xxiii -

PETITIONS FOR FURTHER REVIEW

No. A-17-008: Moyers v. International Paper Co., 25 Neb.
App. 282 (2017). Petition of appellant for further review denied on
December 29, 2017, as premature. See § 2-102(F)(1).

No. A-17-077: State v. Keita. Petition of appellant for further
review denied on January 31, 2018.

No. A-17-089: In re Interest of Ozmohsiz M. Petition of appel-
lant for further review denied on January 24, 2018.

No. A-17-092: State v. Dittrich. Petition of appellant for further
review denied on January 29, 2018.

No. A-17-102: Hamilton v. United Parcel Serv. Petition of appel-
lant for further review denied on December 19, 2017.

No. A-17-185: In re Interest of Gypsey N. Petition of appellant
for further review denied on January 24, 2018.

No. A-17-210: State v. Turner. Petition of appellant for further
review denied on February 1, 2018.

No. A-17-211: State v. Valeriano. Petition of appellant for further
review denied on December 29, 2017.

No. A-17-243: State v. Smith. Petition of appellant for further
review denied on February 1, 2018.

Nos. A-17-283, A-17-284: State v. Wellon. Petitions of appellant
for further review denied on January 8, 2018.

No. A-17-305: State v. Charles. Petition of appellant for further
review denied on December 22, 2017.

No. A-17-329: State v. Wallace. Petition of appellant for further
review denied on November 8, 2017.
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AMY MARSHALL, APPELLEE, V.
BRIAN W. MARSHALL, APPELLANT.
902 N.W.2d 223

Filed October 13, 2017. No. S-15-035.

Divorce: Child Custody: Child Support: Property Division: Alimony:
Attorney Fees: Appeal and Error. In an action for the dissolution of
marriage, an appellate court reviews de novo on the record the trial
court’s determinations of custody, child support, property division,
alimony, and attorney fees; these determinations, however, are initially
entrusted to the trial court’s discretion and will normally be affirmed
absent an abuse of that discretion.

Judges: Words and Phrases. A judicial abuse of discretion exists if the
reasons or rulings of a trial judge are clearly untenable, unfairly depriv-
ing a litigant of a substantial right and denying just results in matters
submitted for disposition.

Evidence: Appeal and Error. When evidence is in conflict, an appel-
late court considers, and may give weight to, the fact that the trial judge
heard and observed the witnesses and accepted one version of the facts
rather than another.

Divorce: Equity. In Nebraska, dissolution of marriage cases are equi-
table in nature.

Property Division. The purpose of a property division is to distribute
the marital assets equitably between the parties.

. The ultimate test for determining the appropriateness of the divi-
sion of property is fairness and reasonableness as determined by the
facts of each case. There is no mathematical formula by which property
awards can be precisely determined.

Property Division: Appeal and Error. A division of property will not
be disturbed on appeal unless it is patently unfair.

Property Division. Under Neb. Rev. Stat. § 42-365 (Reissue 2016),
the equitable division of property is a three-step process. The first step
is to classify the parties’ property as marital or nonmarital. The second
step is to value the marital assets and determine the marital liabilities
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of the parties. The third step is to calculate and divide the net marital
estate between the parties in accordance with the principles contained in
§ 42-365.

. Any given property can constitute a mixture of marital and non-
marital interests; a portion of an asset can be marital property while
another portion can be separate property.

. As a general rule, all property accumulated and acquired by either
spouse during the marriage is part of the marital estate, unless it falls
within an exception to the general rule.

. Compensation for purely personal losses is not in any sense a
product of marital efforts. Compensation for an injury that a spouse
has or will receive for pain, suffering, disfigurement, disability, or loss
of postdivorce earning capacity should not equitably be included in the
marital estate. On the other hand, compensation for past wages, medi-
cal expenses, and other items that compensate for the diminution of the
marital estate should equitably be included in the marital estate as they
properly replace losses of property created by marital partnership.
Property Division: Proof: Presumptions. The burden of proving that
all or a portion of an injury settlement is nonmarital rests on the spouse
making the claim. If the burden is not met, the presumption remains that
the proceeds from the settlement are marital property.

Property Division. The rule announced in Parde v. Parde, 258 Neb.
101, 602 N.W.2d 657 (1999), does not require either that a settlement
agreement itself must categorize the nature of the compensation or that
parties must present expert testimony as to how settlement proceeds
should be allocated. Rather, Parde simply requires competent evidence
as to the nature of and underlying reasons for the compensation.
Property Division: Proof. Where the evidence shows the settlement
proceeds were inadequate to compensate the purely personal losses
proved by the injured spouse, and also were inadequate to compensate
loses to the marital estate, inequity would generally result from classify-
ing all of the settlement proceeds as either marital or nonmarital.
Property Division. The principles announced in Parde v. Parde, 258
Neb. 101, 602 N.W.2d 657 (1999), can be applied to settlement proceeds
that have already been spent, so long as the nonmarital portion of the
settlement proceeds can be sufficiently traced.

. Setting aside nonmarital property is simple if the spouse pos-
sesses the original asset, but can be problematic if the original asset no
longer exists.

Property Division: Proof. Separate property becomes marital property
by commingling if it is inextricably mixed with marital property or with
the separate property of the other spouse. But if the separate property
remains segregated or is traceable into its product, commingling does
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not occur. The burden of proof rests with the party claiming that prop-
erty is nonmarital.

Child Support: Rules of the Supreme Court. The Nebraska Child
Support Guidelines provide that in calculating the amount of child sup-
port to be paid, the court must consider the total monthly income, which
is defined as income of both parties derived from all sources, except
all means-tested public assistance benefits which includes any earned
income tax credit and payments received for children of prior marriages
and includes income that could be acquired by the parties through rea-
sonable efforts.

. The Nebraska Supreme Court has not set forth a rigid defi-
nition of what constitutes income, but instead has relied upon a flexible,
fact-specific inquiry that recognizes the wide variety of circumstances
that may be present in child support cases.

Child Support: Taxation: Equity: Rules of the Supreme Court.
Income for the purposes of calculating child support is not necessarily
synonymous with taxable income. A flexible approach is taken in deter-
mining a person’s income for purposes of child support, because child
support proceedings are, despite the child support guidelines, equitable
in nature.

Petition for further review from the Court of Appeals,

MoOORE, Chief Judge, and IrRwIN and BisHoP, Judges, on appeal
thereto from the District Court for Douglas County, THOMAS A.
OTEPKA, Judge. Judgment of Court of Appeals reversed, and
cause remanded with directions.

Donald A. Roberts and Justin A. Roberts, of Lustgarten &

Roberts, P.C., L.L.O., for appellant.

Anthony W. Liakos, of Govier, Katskee, Suing & Maxell,

P.C., L.L.O., for appellee.

HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, STACY,

KELcH, and FUNKE, JJ.

StACy, J.
Amy Marshall petitions for further review of the Nebraska

Court of Appeals’ opinion in Marshall v. Marshall.! She

' Marshall v. Marshall, 24 Neb. App. 254, 885 N.W.2d 742 (2016).
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argues the Court of Appeals misapplied the principles of
Parde v. Parde* when determining how proceeds from a per-
sonal injury settlement should be classified in this dissolution
action. She also argues the appellate court erred in recalculat-
ing child support, reversing the property division, and revers-
ing the award of alimony. On further review, we reverse the
decision of the Court of Appeals and remand the cause with
directions to affirm the decree entered by the trial court.

I. FACTS

A complete recitation of the facts is set forth in the opinion
of the Court of Appeals.* We summarize here only those facts
which are relevant to the issues on further review.

Amy and Brian W. Marshall married in 1993. Amy filed a
complaint for dissolution in February 2013, and trial was held
in October 2014. By that time, one of the parties’ two chil-
dren had reached the age of majority, and the other was 18.
Disputed issues at trial were child support, alimony, classifica-
tion and division of assets and debts, and attorney fees.

1. TRIAL EVIDENCE
Most of the evidence at trial focused on two issues: how
to classify and allocate a personal injury settlement received
during the marriage and how to calculate Brian’s total monthly
income for purposes of child support and alimony. Given the
factually intensive nature of these issues, we recite in some
detail the evidence on which the district court relied.

(a) Personal Injury Settlement
In 2003, at age 34, Amy suffered a massive stroke. The
stroke left her with permanent disabilities, including significant
left-sided paralysis. Before the stroke, Amy had been taking
the anti-inflammatory drug Vioxx on a regular basis. She did
not have a prescription for Vioxx, but had been given free
samples of the drug by a physician.

2 Parde v. Parde, 258 Neb. 101, 602 N.W.2d 657 (1999).
3 Marshall, supra note 1.
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Amy and Brian ultimately reached a settlement with Merck
& Co., Inc. (Merck), the manufacturer of Vioxx. As part
of the agreement, Amy and Brian executed a release of all
claims. The release did not allocate the settlement proceeds
to any particular claim or category of damages. The release
contained a confidentiality provision limiting disclosure of
the amount of the settlement payments; we thus will not
reference the gross settlement amount in this opinion. It is
sufficient to note that after deducting attorney fees and costs,
Amy and Brian received net settlement proceeds totaling
$330,621.14.

It is undisputed that the parties spent nearly all the settle-
ment proceeds during their marriage. It is also undisputed that
they were able to trace where most of the settlement proceeds
were spent. As relevant to the issues on appeal, the evidence
showed they used $84,268.83 to pay off the mortgage on the
marital home and $90,123.36 to remodel the kitchen of that
home. Another $5,211.90 was used for additional remodeling
of the home. Brian put $20,000 into a new bank account in his
name and used $33,333 to purchase a one-third interest in a
business, “Elite Fitness.”

(i) Permanent Disability and
Pain and Suffering

After the stroke, Amy was hospitalized for 1 week and then
moved to a rehabilitation center for another 30 days. Once
she was released to return home, Amy continued rehabilita-
tion through physical therapy for approximately 4 years. Both
Amy and her mother testified at trial about how the stroke
affected her. The most complete explanation of Amy’s condi-
tion and limitations after the stroke came from her rehabilita-
tion physician:

Despite a complete course of rehabilitation, [Amy]
remains with rather significant left-sided paralysis. She
has no significant functional use of the left upper extrem-
ity. She previously worked as an owner/operator of a hair
salon. This stroke eliminated the functional use of her left
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hand and ultimately she gave up her career and sold her
salon. She has not been able to sustain reasonable work
as a hairstylist since her stroke.

Functional tasks have become much more difficult . .
. . [Fleeding is made more difficult as she is unable to cut
her meat, prepare foods that require two hands and eating
one-handed is simply clumsier and more difficult.

Likewise, dressing is performed entirely one-handed.
She must select clothes from her wardrobe that do not
have buttons or zippers. She also must perform toi-
leting and bathing tasks one-handed and with adaptive
equipment. These are performed more slowly and less
thoroughly with her one-handed techniques. She is also
unable to completely groom herself, particularly placing
deodorant on her right side. She has difficulty grooming
and bathing her right upper extremity with the paralyzed
left arm.

[Amy] has the residuals of a neurogenic bladder post
stroke. She has urinary urgency and must get to a bath-
room more frequently than prior to her stroke. She is also
more prone to the occasional bladder accident as a direct
result of her stroke.

Exercise is performed more difficultly with her par-
tially paralyzed left lower extremity. She is unable
to ride a bicycle and is certainly unable to go jog-
ging or ride an elliptical trainer. It is harder for her
to achieve cardiovascular fitness under her hemiparetic
circumstances.

Ambulation for [Amy] is clumsy and adaptive. She
swings her left lower extremity forward in a circumfer-
ential pattern and has difficulty maintaining static stance
on just her left lower extremity. She falls approximately
once per month and has had [an] assortment of mus-
culoskeletal bruises, sprains and strains as a result of
her falls.

[Amy] requires lifelong treatment with an antiplate-
let medication for her stroke. This slightly increases
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her overall risk of cerebral hemorrhage and certainly
increases the amount of bruising she suffers with normal
everyday activities.

[Amy] at the present time [December 23, 2009,] is
considered at maximum medical improvement in regard
to her left hemiparetic stroke residuals. She has adapted
her life to the near complete paralysis of her left upper
extremity and the partial paralysis of her left lower
extremity. Nonetheless, she has suffered significant func-
tional impairments in her activities of daily living as a
direct result of her stroke sequelae.

(ii) Past and Future
Lost Earnings

Before the stroke, Amy co-owned a hair salon and earned
approximately $43,580 per year. After the stroke, Amy was
not able to work at all for several years, so she sold her inter-
est in the hair salon. Later, she used proceeds from the sale of
her salon to remodel a portion of the basement of the parties’
home into a hair salon. She eventually returned to work as a
hairstylist, working about 3 hours a day, 2 to 3 days a week.
She has 10 loyal clients, mostly family and friends, who are
willing to assist her with styling. In 2013, the gross income
from Amy’s home salon was $6,375 and her expenses were
$7,000. Amy’s past lost earnings from the time of her stroke
until the parties’ separation exceeded the amount of the Merck
settlement proceeds. Her future lost earnings were estimated at
over $1,133,000.

(b) Child Support

For purposes of calculating child support, the parties agreed
on the amount of Amy’s total monthly income, but disagreed
regarding the amount of Brian’s total monthly income. The
evidence showed Brian had several sources of income, as well
as in-kind benefits.

Brian works as the property manager for Marshall
Enterprises, doing general property maintenance and upkeep.
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He owns 49 percent of Marshall Enterprises, and his mother
owns the remaining 51 percent. Marshall Enterprises man-
ages properties purchased by Brian’s parents and held in trust.
Brian testified that he receives a salary of $2,500 per month,
but his 2013 tax returns did not show any income from wages
or salary. In addition, Marshall Enterprises provides Brian a
truck, pays for maintenance and insurance on the truck, pays
his cell phone bill of approximately $270 per month, allows
Brian to live rent free in one of its rental properties that rents
for $1,000 per month, and provides health insurance for Brian
and his family.

Brian also operates a snow removal business. He testi-
fied he usually earns “$10,000 or more” annually from his
snow removal business. Brian’s income tax returns for 2009
through 2013 reported net profits for this business of $11,184,
$10,830, $15,958, $12,990, and $13,805, respectively. Also,
Brian’s bank account statements from January to August 2014
showed average monthly deposits of more than $7,400—well
in excess of what he claimed to be earning from his property
management and snow removal jobs—and he provided con-
flicting testimony regarding the source of those regular depos-
its. Brian denied having investment income, but his tax return
reported capital gains from the sale of stock acquired during
the marriage.

At trial, Amy argued the evidence showed Brian’s total
monthly income was $11,041.25. Brian argued the evidence
showed his total monthly income was $3,600. Generally, the
disparity reflected the parties’ differing valuations of Brian’s
in-kind benefits and their differing positions about the source
of the regular deposits into his bank account.

2. DISSOLUTION DECREE
The district court entered a 34-page decree, with 17 pages
of factual findings. We address only those portions of the
decree that are relevant to consideration of the issues on fur-
ther review.
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(a) Merck Settlement Proceeds
The district court’s decree acknowledged the parties’ pri-
mary disagreement over what portion, if any, of the Merck
settlement proceeds were properly characterized as nonmarital.
It then recited and applied the principles announced in Parde
v. Parde.* In that case, we held that settlement proceeds com-
pensating a spouse for “purely personal losses” such as pain,
suffering, disfigurement, disability, and postdivorce loss of
earning capacity are not part of the marital estate, but that
settlement proceeds for past wages, past medical expenses,
and other items that compensate for diminution of the marital
estate should be included in the marital estate.” Under Parde,
the burden of proving that all or a portion of the settlement is
nonmarital rests on the spouse making the claim; if the burden
is not met, the settlement proceeds are presumed to be mari-
tal property.®
The district court noted that, like the settlement at issue in
Parde, the Merck settlement “was silent on allocation” of the
settlement proceeds. But the court went on to find:
Notwithstanding [the failure to allocate], the Court, as the
trier of fact and judge of the credibility of the witnesses,
had an opportunity, over two days of trial, to not only
see and hear Amy testify but [to] see how profoundly
and permanently she has been affected and disabled by
the massive stroke she sustained at such an early age
[and] Brian . . . is now seeking to receive credit for half
of the personal injury settlement of $330,621.14. The
Court did not need the settlement documents . . . to see
and appreciate the serious nature of Amy’s permanent
injuries. The settlement does not come close to compen-
sating Amy for her future pain, suffering, disfigurement,
[and] disability.

4 Parde, supra note 2.
5 Id. at 109, 602 N.W.2d at 663.
% Parde, supra note 2.
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The district court did not make an express finding allocat-
ing a certain percentage of the settlement proceeds as either
marital or nonmarital. Instead, after making factual findings
tracing the Merck settlement proceeds to several marital assets,
the court divided those assets between the parties and, in valu-
ing the assets, awarded a credit for nonmarital funds invested
in that asset. Specifically, the court found that $179,604 of the
Merck settlement proceeds had been used to pay off the mort-
gage and remodel the marital home. The court then awarded
Amy the marital home, valued at $348,600, and gave her a
credit of $179,604 against the value of the property to reflect
her nonmarital share of the settlement proceeds.

The court took a similar approach with Brian. It found that
he opened a bank account with $20,000 from the personal
injury settlement and, by the time of trial, had spent the account
down to $600. The court awarded Brian the account “as credit
against his derivative or marital claim to the settlement pro-
ceeds.” The court also found that Brian used $37,333.33 of
the personal injury settlement to purchase an interest in Elite
Fitness. The court awarded that business investment to Brian
“as a credit against his derivative or marital claim to the settle-
ment proceeds.”

(b) Division of Marital
Assets and Debts

Ultimately, the court calculated and divided the marital
estate such that Amy received the marital home and her per-
sonal vehicle; Brian received a rental home, two trucks and
two boats, his interest in Elite Fitness, and his 49-percent inter-
est in Marshall Enterprises. The parties were each awarded the
bank accounts in their own names, and the joint accounts were
divided equally. The court also divided equally the cash value
of various life insurance policies held by Brian. No equaliza-
tion payment was ordered.

(c) Child Support
The court’s decree noted the significant disparity in the
parties’ proposed child support calculations and described the
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evidence regarding Brian’s income as “confounding and at
times conflicting.” Nearly two pages of the court’s factual
findings were devoted to reciting what the court described as a
“few, but certainly not all, examples” of Brian’s contradictory
evidence regarding his income and investments.

Ultimately, the court arrived at Brian’s total monthly income
by splitting the difference between the parties’ suggested
income calculations for Brian and adjusting the figure down-
ward by several hundred dollars. The court explained that
its decision to split the difference was based on the conflict-
ing nature of the evidence, the best interests of the child and
her age (18), and the equities of the situation. Using a total
monthly income figure for Brian of $7,000, Brian was ordered
to pay $935 per month in child support.

(d) Alimony
After reciting and analyzing the factors set out in Neb.
Rev. Stat. § 42-365 (Reissue 2016), the district court ordered
Brian to pay Amy alimony of $2,000 per month for a period of
21 years.

3. COURT OF APPEALS’ DECISION

Brian appealed the decree. As relevant to this appeal, he
assigned error to the district court’s (1) classification and divi-
sion of the marital estate, including classifying any portion
of the settlement proceeds as nonmarital; (2) calculation of
Brian’s income for child support purposes; and (3) award of
alimony. In a split decision, the Court of Appeals affirmed in
part, and in part reversed and remanded with directions.

(a) Settlement Proceeds
The Court of Appeals found that Amy “failed to sufficiently
demonstrate that any portion of the settlement proceeds were
nonmarital property.”’ It reasoned:
While it is clear that Amy’s stroke has left her with
serious physical impairments, it is also clear that her

7 Marshall, supra note 1, 24 Neb. App. at 258-59, 885 N.W.2d at 747.
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stroke resulted in a great reduction in the value of the
marital estate. The settlement proceeds received from
Merck were simply not enough to cover all of the dam-
ages incurred by the parties. And, Amy simply failed
to prove that any portion of the settlement proceeds
were specifically allocated to her purely personal losses.
In particular, Amy did not present any evidence which
showed that 54 percent of the settlement proceeds were
her nonmarital property. Thus, it is not clear how the
district court determined that the proceeds should be
broken down such that Amy received 54 percent of the
proceeds as her nonmarital property; Brian received 12.5
percent of the proceeds as his nonmarital property; and
the remaining 33.5 percent of the proceeds stayed in
the marital estate. Without specific proof about how the
settlement proceeds should be broken down, the presump-
tion remains that all of the proceeds from the personal
injury settlement are marital property. The district court
erred in arbitrarily setting aside any portion of the settle-
ment proceeds as nonmarital property. The entirety of the
proceeds should be included in the marital estate.®
In reaching this conclusion, the Court of Appeals empha-
sized that the settlement proceeds were inadequate to compen-
sate the marital estate for the income Amy lost after her stroke
and before the parties separated. It reasoned:
Evidence presented at trial revealed that prior to Amy’s
stroke, she worked full time as a hairdresser . . . . Her
annual wages for this employment totaled approximately
$43,580. After Amy’s stroke, she is essentially unable to
work as a hairdresser. She now earns a negligible amount
of money working only a few hours a week. Accordingly,
it is clear that the marital estate was greatly diminished
as a result of Amy’s lost wages. In fact, Amy’s lost
wages from the time of her stroke in 2003 through the

8 Id. at 263-64, 885 N.W.2d at 750.
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times of the parties’ separation 10 years later in 2013
totaled more than $100,000 over the entirety of the settle-
ment proceeds.’

Because it reversed the district court’s decision to exclude
portions of the personal injury settlement from the marital
estate, the Court of Appeals remanded the matter to the district
court to recalculate the value of the marital estate and to recon-
sider the equitable division of the marital assets.

(b) Child Support

The Court of Appeals found the district court erred in using
$7,000 as Brian’s monthly income for purposes of calculating
child support. It found that Amy’s proposed monthly income
figure for Brian was not supported by the record and therefore
concluded it was not reasonable for the district court to “‘split
the difference’” between Amy’s and Brian’s proposed figures
when determining Brian’s monthly income.'” The Court of
Appeals recalculated Brian’s monthly income based on its de
novo review of the evidence, and it found his monthly income
was $5,864.20, which it rounded up to $6,000. It then directed
the district court, on remand, to recalculate child support using
$6,000 as Brian’s monthly income figure.

(c) Alimony

The Court of Appeals found no abuse of discretion in order-
ing Brian to pay alimony of $2,000 per month for 21 years.
However, because it was remanding the matter to the district
court to recalculate and divide the marital estate and to recal-
culate Brian’s child support, it reversed the alimony award as
well, recognizing that when the district court performed these
recalculations, its determination regarding appropriate alimony
may be affected. As such, the Court of Appeals directed
the district court on remand to “reconsider the issue of ali-
mony in light of the changed circumstances resulting from

% Id. at 263, 885 N.W.2d at 750.
10 7d. at 267, 885 N.W.2d at 752.
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the recalculation of both the marital estate and Brian’s cur-
rent income.”!!

4. MATTERS BEFORE COURT
ON FURTHER REVIEW

Both parties have assigned error on further review, but only
Amy’s assignments are properly before us. Neb. Ct. R. App.
P. § 2-102(F)(1) (rev. 2015) requires that a petition for further
review and memorandum brief “must be filed within 30 days
after the release of the opinion of the Court of Appeals or the
entry of the order of the Court of Appeals finally disposing of
the appeal, whichever occurs later.”

The Court of Appeals’ opinion was released August 16,
2016. Amy timely filed for further review within 30 days of
that date, and we granted her petition. Brian, however, did
not petition for further review within 30 days of August 16.
Instead, after Amy’s petition was granted, he filed a brief
opposing the assignments Amy raised on further review and
purporting to cross-petition for further review to assign errors
of his own. This purported cross-petition was out of time. As
such, further review will be limited to the assignments raised
by Amy.

II. ASSIGNMENTS OF ERROR
Amy assigns the Court of Appeals erred in (1) determining
that the entirety of the settlement proceeds should be included
in the marital estate, (2) remanding the matter to the district
court for recalculation of the value of the marital estate and
redistribution of the assets and debts, (3) reversing the district
court’s award of alimony, and (4) remanding the matter for

recalculation of Brian’s child support obligation.

III. STANDARD OF REVIEW
[1] In an action for the dissolution of marriage, an appel-
late court reviews de novo on the record the trial court’s

" Id. at 273-74, 885 N.W.2d at 756.
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determinations of custody, child support, property division,
alimony, and attorney fees; these determinations, however, are
initially entrusted to the trial court’s discretion and will nor-
mally be affirmed absent an abuse of that discretion.!?

[2] A judicial abuse of discretion exists if the reasons or
rulings of a trial judge are clearly untenable, unfairly depriv-
ing a litigant of a substantial right and denying just results in
matters submitted for disposition.'?

[3] When evidence is in conflict, an appellate court consid-
ers, and may give weight to, the fact that the trial judge heard
and observed the witnesses and accepted one version of the
facts rather than another.'

IV. ANALYSIS

1. CLASSIFICATION OF

SETTLEMENT PROCEEDS
The primary issue in this appeal is whether the trial court
erred in classifying $179,604 of the settlement proceeds as
Amy’s nonmarital property and dividing the parties’ assets
based on that classification. Before directly addressing that
issue, we set out the general principles that guide our analysis.
[4-7] In Nebraska, dissolution of marriage cases are equi-
table in nature.!’” The purpose of a property division is to dis-
tribute the marital assets equitably between the parties.!® The
ultimate test for determining the appropriateness of the divi-
sion of property is fairness and reasonableness as determined
by the facts of each case.'” There is no mathematical formula
by which property awards can be precisely determined.’® A

12 Donald v. Donald, 296 Neb. 123, 892 N.W.2d 100 (2017).

3 Bergmeier v. Bergmeier, 296 Neb. 440, 894 N.W.2d 266 (2017).
Y Erin W. v. Charissa W., 297 Neb. 143, 897 N.W.2d 858 (2017).
S Laschanzky v. Laschanzky, 246 Neb. 705, 523 N.W.2d 29 (1994).
16§ 42-365.

17 Meints v. Meints, 258 Neb. 1017, 608 N.W.2d 564 (2000).

18 See Thiltges v. Thiltges, 247 Neb. 371, 527 N.W.2d 853 (1995).
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division of property will not be disturbed on appeal unless it is
patently unfair."” As we stated in Parde v. Parde,” “In equity,
there is rarely one tidy answer that fits every size and type of
problem that courts are called upon to resolve.”

[8,9] Under § 42-365, the equitable division of property is
a three-step process.”! The first step is to classify the parties’
property as marital or nonmarital. The second step is to value
the marital assets and determine the marital liabilities of the
parties. The third step is to calculate and divide the net marital
estate between the parties in accordance with the principles
contained in § 42-365.22 We have recognized that any given
property can constitute a mixture of marital and nonmarital
interests; a portion of an asset can be marital property while
another portion can be separate property.”

[10] As a general rule, all property accumulated and acquired
by either spouse during the marriage is part of the marital
estate, unless it falls within an exception to the general rule.*
In the instant case, Amy relies on the exception for that por-
tion of personal injury settlement proceeds which compensate
a spouse for his or her “purely personal losses.”*

Amy argues the trial court did not abuse its discretion in
classifying and allocating the personal injury settlement pro-
ceeds, and she claims the Court of Appeals erred in finding
there was a failure of proof. We agree, and begin our analysis
with a discussion of the seminal case, Parde v. Parde.

In Parde, the husband was injured on the job during
the marriage and ultimately received a settlement from his

19 See Heser v. Heser, 231 Neb. 928, 438 N.W.2d 795 (1989).
20 parde, supra note 2, 258 Neb. at 108, 602 N.W.2d at 662.

2L Stephens v. Stephens, 297 Neb. 188, 899 N.W.2d 582 (2017); Despain v.
Despain, 290 Neb. 32, 858 N.W.2d 566 (2015).

2 d.

2 Stephens, supra note 21.

2% Gangwish v. Gangwish, 267 Neb. 901, 678 N.W.2d 503 (2004).

%5 See Parde, supra note 2, 258 Neb. at 109, 602 N.W.2d at 663.
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employer. Part of the settlement provided a cash payment, and
part required the employer to fund an annuity which had not
yet come due when the parties divorced. By that time, the cash
portion of the settlement had been spent and was reflected in
the assets of the parties; those assets were divided pursuant to
the parties’ settlement agreement. But a primary issue during
the dissolution proceedings was whether the future annuity
should be included or excluded from the marital estate. The
district court found the annuity should be classified as marital
property, and the husband appealed. The Court of Appeals
reversed, finding the trial court had abused its discretion in
failing to exclude the annuity as nonmarital property. We
granted further review to clarify what we characterized as an
“unnecessarily . . . muddled area of the law”—determining
which portions of an injured spouse’s personal injury settle-
ment should be included in the marital estate for purposes of
property division.?®
[11,12] We observed there are two general approaches to
the issue: the mechanical approach and the analytic approach.
Under the mechanical approach, applied by a minority of juris-
dictions, personal injury awards are treated entirely as mari-
tal property. Under the analytic approach, courts analyze the
nature and underlying reasons for the compensation, and clas-
sify it accordingly. We found the analytic approach to be more
consistent with the basic rule that the marital estate should
include only property created by the marital partnership, and
we adopted that approach. We explained:
Compensation for purely personal losses is not in any
sense a product of marital efforts. We, therefore, hold
that compensation for an injury that a spouse has or will
receive for pain, suffering, disfigurement, disability, or
loss of postdivorce earning capacity should not equita-
bly be included in the marital estate. On the other hand,
compensation for past wages, medical expenses, and other

% Id. at 106, 602 N.W.2d at 661.
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items that compensate for the diminution of the marital
estate should equitably be included in the marital estate
as they properly replace losses of property created by
marital partnership.?’
Parde emphasized that the burden of proving that all or a
portion of the settlement is nonmarital rests on the spouse
making the claim.?® If the burden is not met, the presump-
tion remains that the proceeds from the settlement are mari-
tal property.

In Parde, we applied the analytic approach and concluded
that the cash portion of the settlement, which had been spent
and was reflected in the parties’ assets, more than adequately
compensated the marital estate for any wages the husband
lost during the marriage. We further held that the district
court abused its discretion in classifying the annuity as mari-
tal. We rejected the wife’s argument that the husband had
failed to meet his burden of proof because he had not offered
“direct evidence” establishing that the annuity “carried a spe-
cific designation showing it was for a nonmarital purpose.””
We explained:

While the husband’s evidence did not consist of a settle-
ment document with a tidy breakdown of each dollar of
the settlement into well-defined categories, the testimony

. when considered with the language of the Release
itself and the settlement as a whole, proved what portion
of the entire settlement is to be reasonably considered
as lost wages during the marriage and, thus, as a marital
asset. By proving what portion of the entire settlement
should be considered as a marital asset, the husband has
necessarily proved what portion could properly be viewed
as nonmarital property.*

27 Id. at 109-10, 602 N.W.2d at 663.
8 See id.

2 Id. at 112, 602 N.W.2d at 664-65.
30 1d. at 112-13, 602 N.W.2d at 665.
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Here, the parties do not dispute that the personal injury
settlement with Merck represents compensation for any and all
damages sustained by Amy, Brian, and the marital estate as a
result of Amy’s stroke. But applying the principles announced
in Parde to the instant appeal is complicated by two things: (1)
the fact that the evidence shows the settlement proceeds were
insufficient to compensate either Amy or the marital estate for
the losses proved at trial and (2) the fact that the settlement
proceeds have largely been spent. Although Parde did not
directly address these complicating factors, we find nothing in
the approach taken by the district court that was inconsistent
with the general principles articulated in Parde.

The district court recognized that Amy had the burden, as
the one claiming some or all of the settlement proceeds were
nonmarital, to present evidence showing that all or a portion of
the proceeds were specifically allocated to her purely personal
losses.?! The first issue, therefore, is whether she presented
evidence sufficient to meet this burden of proof.

The Court of Appeals held that Amy “simply failed to
prove that any portion of the settlement proceeds were spe-
cifically allocated to her purely personal losses.”? Our de
novo review of the record leads us to a different conclu-
sion. Amy presented her own testimony, testimony from her
mother, evidence from her treating physician as to the nature
and extent of her physical injuries, and evidence of future
lost earnings. The trial court found this evidence credible
and made an express finding that the settlement proceeds
did “not come close to compensating Amy” for her purely
personal losses. All of this evidence demonstrated that Amy
has sustained a significant amount of uniquely personal loss
and implicitly demonstrated that a significant portion of the
settlement proceeds was necessarily allocated to compensate
her for this loss.

31 See id.
32 Marshall, supra note 1, 24 Neb. App. at 263, 885 N.W.2d at 750.
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[13] We take this opportunity to clarify that the rule
announced in Parde does not require either that the settlement
agreement itself must categorize the nature of the compensa-
tion or that parties must present expert testimony as to how
settlement proceeds should be allocated. Rather, Parde simply
requires competent evidence as to the nature of and underly-
ing reasons for the compensation. It is not at all uncommon
for personal injury settlement agreements to be silent regard-
ing allocation, and we soundly reject any suggestion that such
silence compels the conclusion that the entire settlement must
be classified as marital property.

We also reject any suggestion that the analytic approach
adopted in Parde requires testimony or evidence of a par-
ticular mathematical breakdown of the settlement proceeds.
District court judges are well acquainted with personal injury
evidence and damages and are called upon regularly to deter-
mine and allocate such damages. Indeed, case law from other
jurisdictions indicates that neither mathematical allocation of
settlement proceeds nor expert testimony as to allocation is
required and that trial courts instead allocate damages based on
personal testimony and other evidence.*® As the Supreme Court
of Alaska has stated:

Although mathematically exact allocation of [a personal
injury] award may not be possible, we are confident
of the ability of the trial court to make a reasonable
apportionment. Like the Supreme Court of New Jersey,
“[w]e do not expect that the allocation of such awards
will present any serious problems. Trial courts are used
to allocating and tracing assets in equitable distribu-
tion cases.”*

3 See, Tramel v. Tramel, 740 So. 2d 286 (Miss. 1999); Dalessio v. Dalessio,
409 Mass. 821, 570 N.E.2d 139 (1991); Bandow v. Bandow, 794 P.2d 1346
(Alaska 1990).

3% Bandow, supra note 33, 794 P.2d at 1350, quoting Landwehr v. Landwehr,
111 N.J. 491, 545 A.2d 738 (1988).
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[14] We acknowledge, as did both the lower court and
the Court of Appeals, that the total amount of compensation
here was inadequate to fully compensate either Amy or the
marital estate for the full extent of losses suffered. That does
not mean, however, that either all or none of the settlement
proceeds must be classified as nonmarital. Indeed, where, as
here, the evidence shows the settlement proceeds were inad-
equate to compensate the purely personal losses proved by the
injured spouse, and also were inadequate to compensate loses
to the marital estate, inequity would generally result from
classifying all of the settlement proceeds as either marital
or nonmarital.

We have recognized that any given property can constitute
a mixture of marital and nonmarital interests; a portion of
an asset can be marital property while another portion can
be separate property.>> As our recitation of the facts demon-
strates, there was substantial evidence presented to the district
court that the stroke caused Amy significant personal pain,
suffering, disfigurement, disability, and loss of postdivorce
earning capacity. While the marital estate also suffered sig-
nificant loss due to Amy’s lost wages, we cannot find that the
district court abused its discretion in classifying slightly more
than one-half of the settlement proceeds as Amy’s nonmari-
tal property.

[15-17] This case also demonstrates that the principles
announced in Parde can be applied to settlement proceeds that
have already been spent, so long as the nonmarital portion of
the settlement proceeds can be sufficiently traced. We have
recognized that setting aside nonmarital property is simple if
the spouse possesses the original asset, but can be problem-
atic if the original asset no longer exists.*® Separate property
becomes marital property by commingling if it is inextricably
mixed with marital property or with the separate property of

35 Stephens, supra note 21.
3% Brozek v. Brozek, 292 Neb. 681, 874 N.W.2d 17 (2016).
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the other spouse.’” But if the separate property remains seg-
regated or is traceable into its product, commingling does not
occur.’® The burden of proof rests with the party claiming that
property is nonmarital.*

Here, that burden was met. The evidence was undisputed
that $179,604 of the settlement proceeds was used to pay off
the mortgage and remodel the marital home. After tracing
that portion of the settlement proceeds to the marital home,
the district court awarded Amy the marital home, valued
at $348,600, and gave her a credit of $179,604 against the
value of the property to reflect her nonmarital share of the
settlement proceeds. This approach was equitable, consistent
with the principles articulated in Parde, and supported by
the evidence.

For all of these reasons, we find the trial court did not
abuse its discretion in classifying and allocating Amy’s non-
marital share of the settlement proceeds in the context of
dividing the marital estate. To the extent the Court of Appeals
concluded otherwise, we reverse.

2. CHILD SUPPORT

The Court of Appeals found the district court abused its
discretion in determining Brian’s total monthly income was
$7,000 for purposes of the child support calculation. Based on
its de novo review of the evidence, the Court of Appeals deter-
mined Brian’s total monthly income was $6,000 and remanded
the matter to the district court with instructions to recalculate
child support using the lower monthly income figure. On
further review, we find no abuse of discretion in the district
court’s calculation of Brian’s monthly income.

[18] The Nebraska Child Support Guidelines provide that in
calculating the amount of child support to be paid, the court

7.
®1d.
¥ 1d.
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must consider the total monthly income, which is defined as
“income of both parties derived from all sources, except all
means-tested public assistance benefits which includes any
earned income tax credit and payments received for children
of prior marriages” and includes income that could be acquired
by the parties through reasonable efforts.*

[19,20] We have not set forth a rigid definition of what
constitutes income, but instead we have relied upon a flex-
ible, fact-specific inquiry that recognizes the wide variety of
circumstances that may be present in child support cases.*
Thus, income for the purposes of calculating child support is
not necessarily synonymous with taxable income.*> We take
this flexible approach in determining a person’s “income” for
purposes of child support, because child support proceedings
are, despite the child support guidelines, equitable in nature.*
Thus, a court is allowed, for example, to add “in-kind” ben-
efits, derived from an employer or other third party, to a
party’s income.*

The decree described the evidence of Brian’s income as
“confounding and at times conflicting.” Our de novo review
of the record supports that characterization. The evidence
adduced at trial could conceivably support a variety of reason-
able monthly income calculations, but the trial court ultimately
decided: “Based upon the evidence and the conflicting nature
of same, [the minor’s] age, her best interests, the equities of
the situation and the need to later address alimony, the Court

. split[s] the difference between the [parties’] suggested
monthly gross incomes for Brian . . . and adjust[s] that differ-
ence downward slightly . . . .”

40 Neb. Ct. R. § 4-204 (rev. 2016).

4 Gangwish, supra note 24; Workman v. Workman, 262 Neb. 373, 632
N.W.2d 286 (2001).

42 Gangwish, supra note 24.
B Id

“ Workman, supra note 41.
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While we do not generally endorse the practice of split-
ting the difference in making child support calculations, we
acknowledge the practice of splitting the difference is used
occasionally by trial courts, sitting in equity, when there is a
conflict in the evidence.* But regardless of the rationale uti-
lized by the trial court, our de novo review of the record does
not show an abuse of discretion in using a figure of $7,000 as
Brian’s monthly income.

The Court of Appeals engaged in an exhaustive de novo
review of the record and determined it supported a finding that
Brian’s monthly income was $6,000. In doing so, however, it
relied extensively on Brian’s testimony and evidence produced
by Brian with respect to his monthly income. Although our
review is de novo, we cannot discount that the trial judge, who
was in the best position to observe the witnesses’ demeanor
and credibility, expressed significant concern about Brian’s
credibility and the contradictory nature of the evidence Brian
presented. When evidence is in conflict, an appellate court
considers, and may give weight to, the fact that the trial judge
heard and observed the witnesses and accepted one version of
the facts rather than another.® In light of the conflicting nature
of the evidence, the trial court’s concerns about Brian’s cred-
ibility, and particularly because the minor child was 18 at the
time of trial and the support order was to last only a matter of
months, we cannot find the trial court abused its discretion in
finding that Brian’s total monthly income for child support pur-
poses was $7,000. We therefore reverse the Court of Appeals’
decision on this issue.

3. ALIMONY
Finally, although the Court of Appeals found no abuse of
discretion in the district court’s alimony award, it reversed the
award, because it was remanding the matter for recalculation

45 See, Shald v. Shald, 216 Neb. 897, 346 N.W.2d 406 (1984); Sneckenberg
v. Sneckenberg, 9 Neb. App. 609, 616 N.W.2d 68 (2000).

4 Erin W., supra note 14.
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and division of the marital estate and for recalculation of child
support and wanted the trial court to have an opportunity to
reconsider the issue of alimony as well. Because we con-
clude on further review that the district court’s decree should
be affirmed, there is no need to reconsider alimony, and this
aspect of the Court of Appeals’ opinion is reversed as moot.

V. CONCLUSION

For the foregoing reasons, we find no abuse of discretion
in the trial court’s classification and allocation of the personal
injury award or in the trial court’s determination of Brian’s
monthly income for purposes of calculating child support. We
therefore reverse the Court of Appeals’ decision and remand
the matter with directions to affirm the decree of the dis-
trict court.

REVERSED AND REMANDED WITH DIRECTIONS.
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Summary Judgment: Appeal and Error. An appellate court reviews
the district court’s grant of summary judgment de novo, viewing the
record in the light most favorable to the nonmoving party and drawing
all reasonable inferences in that party’s favor.
Summary Judgment: Immunity. When a defendant asserts qualified
immunity at the summary judgment stage, the plaintiff must produce
evidence sufficient to create a genuine issue of fact regarding whether
the defendant violated clearly established law.
Summary Judgment. Summary judgment is proper when the pleadings
and evidence admitted at the hearing disclose no genuine issue regard-
ing any material fact or the ultimate inferences that may be drawn from
those facts and that the moving party is entitled to judgment as a matter
of law.
. In the summary judgment context, a fact is material only if it
would affect the outcome of the case. If a genuine issue of material fact
exists, summary judgment may not properly be entered.
Immunity. Those entitled to qualified immunity hold more than a mere
defense to liability; they hold an entitlement not to stand trial or face the
other burdens of litigation

. If a case is erroneously permitted to go to trial, then qualified
1mmun1ty is effectively lost.
Immunity: Public Officers and Employees. Qualified immunity
shields federal and state officials from money damages unless a plaintiff
pleads facts showing (1) that the official violated a statutory or consti-
tutional right and (2) that the right was clearly established at the time of
the challenged conduct.
. In evaluating whether the right to qualified 1mmumty
was clearly established, the question is not whether the very action in
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question has previously been held unlawful, but whether the contours of
the right were sufficiently clear at the time of the challenged conduct
that every reasonable official would have understood that the challenged
conduct violates that right.

Immunity. In a qualified immunity analysis, the dispositive question is
whether the violative nature of particular conduct is clearly established.
This inquiry must be undertaken in light of the specific context of the
case, not as a broad general proposition.

Immunity: Public Officers and Employees. The clearly established
standard gives government officials breathing room to make reasonable
but mistaken judgments by protecting all but the plainly incompetent or
those who knowingly violate the law.

. Even if a public official has engaged in unlawful conduct,
the ¢ clearly establlshed prong of the qualified immunity analysis protects
him or her from suit so long as the official reasonably believed such
conduct to be lawful.

Constitutional Law: Police Officers and Sheriffs: Search and
Seizure. Under certain circumstances, an officer’s unannounced entry
into a home might be unreasonable under the Fourth Amendment.

: . The Fourth Amendment’s flexible requirement of rea-
sonableness should not be read to mandate a rigid rule of announcement
that ignores countervailing law enforcement interests.

Police Officers and Sheriffs: Search and Seizure: Words and
Phrases. In order to justify a no-knock entry, the police must have
a reasonable suspicion that knocking and announcing their presence,
under the particular circumstances, would be dangerous or futile or that
it would inhibit the effective investigation of the crime, for example by
allowing the destruction of evidence.

Police Officers and Sheriffs: Search and Seizure. Police must have a
reasonable suspicion under the particular circumstances that one of the
grounds for failing to knock and announce exists, and this showing is
not high.

Immunity. Courts have discretion to decide which of the two prongs of
qualified immunity analysis to tackle first.

Immunity: Police Officers and Sheriffs. The dispositive inquiry in
determining whether a right is clearly established is whether it would be
clear to a reasonable officer that his or her conduct was unlawful in the
situation he or she confronted.

Police Officers and Sheriffs: Arrests: Words and Phrases. Reasonable
force, which may be used by an officer making an arrest, is generally
considered to be that which an ordinarily prudent and intelligent person,
with the knowledge and in the situation of the arresting officer, would
deem necessary under the circumstances.
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Police Officers and Sheriffs: Arrests. The inquiry into the reasonable-
ness of a use of force assesses reasonableness at the moment of the use
of force, as judged from the perspective of a reasonable officer on the
scene, rather than with the 20/20 vision of hindsight.

Constitutional Law: Civil Rights: Municipal Corporations.
Municipalities can be sued directly under 42 U.S.C. § 1983 (2012) for
monetary, declaratory, or injunctive relief where the action alleged to be
unconstitutional implements or executes a policy statement or custom of
the municipality.

Civil Rights: Municipal Corporations: Employer and Employee:
Liability. A municipality cannot be held liable under 42 U.S.C. § 1983
(2012) on a respondeat superior theory.

Civil Rights: Public Officers and Employees. The government as an
entity is responsible under 42 U.S.C. § 1983 (2012), when execution of
its policy or custom, whether made by its lawmakers or by those whose
edicts or acts may fairly be said to represent official policy, inflicts
the injury.

Summary Judgment. Conclusions based upon guess, speculation, con-
jecture, or a choice of possibilities do not create material issues of fact
for purposes of summary judgment.

Appeal and Error. To be considered by an appellate court, an alleged
error must be both specifically assigned and specifically argued in the
brief of the party asserting the error.

Appeal from the District Court for Lancaster County: ROBERT

R. OTTE, Judge. Affirmed.

Vincent M. Powers, of Vincent M. Powers and Associates,

for appellant.

Joe Kelly, Lancaster County Attorney, David A. Derbin and

Ryan M. Swaroff for appellee.

HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, STACY,

KELcH, and FUNKE, JJ.

PErR CURIAM.

I. INTRODUCTION

Marilyn Waldron brought this action pursuant to 42 U.S.C.

§ 1983 (2012), alleging a violation of her Fourth Amendment
rights by Lancaster County Deputy Sheriff James Roark when
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he entered Waldron’s home to serve a warrant on Waldron’s
grandson, Steven Copple. Waldron argues that in doing so,
Roark violated the knock-and-announce rule. Waldron also
argues that her arrest was unreasonable and unconstitutional
because there was no probable cause to arrest her and because
Roark used excessive force in handcuffing her.

In Waldron v. Roark (Waldron I)," we found that material
issues of fact existed as to Waldron’s knock-and-announce
and excessive force claims and remanded the cause. On
remand, following additional argument on the issues of quali-
fied immunity and sovereign immunity, the district court
again granted Roark’s motion for summary judgment, on
the basis that Roark was entitled to qualified immunity. In
this appeal, we now analyze Waldron’s claims within the
framework of the affirmative defense of qualified immunity.
Because we find that Waldron did not meet the burden of
showing that Roark violated a clearly established right in any
of Waldron’s claims, we affirm the district court’s grant of
qualified immunity.

II. BACKGROUND

In September 2013, Waldron filed a complaint against
Roark, alleging that Roark violated Waldron’s civil rights
under § 1983, resulting in her injuries. Forming the basis of
this action are the events that happened on February 22, 2012,
when Roark and his partner, Lancaster County Deputy Sheriff
Amanda May, went to Waldron’s home to serve an arrest war-
rant on Copple. The specific allegations regarding what hap-
pened during this event are set forth in more detail in Waldron [
and are discussed further in the analysis section below.

In November 2014, Roark filed a motion for summary
judgment. In December 2014, Waldron filed an amended com-
plaint against Roark, in his individual and official capacities.
The district court eventually granted the motion for summary
judgment, finding as a matter of law that the deputies’ entry

! Waldron v. Roark, 292 Neb. 889, 874 N.W.2d 850 (2016).
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into Waldron’s home was proper, that Waldron obstructed the
work of the deputies, and that Roark’s use of force was objec-
tively reasonable.

On appeal in Waldron I, we reversed the district court’s order
and remanded the cause for further proceedings. We held that
summary judgment on Waldron’s § 1983 Fourth Amendment
claim was not proper because there were issues of material fact
as to (1) whether Roark properly displayed notice of his office
or authority when he entered Waldron’s home, (2) whether
Roark’s entry was reasonable, and (3) whether the force Roark
used was excessive.

Following the issuance of our opinion in Waldron I, the par-
ties again addressed Roark’s motion for summary judgment. In
its second order granting the motion, the district court found
that Roark was entitled to qualified immunity and that the
record was sufficiently developed to render a separate trial or
evidentiary hearing unnecessary. The court specifically found
that (1) Roark was entitled to qualified immunity on Waldron’s
knock-and-announce claim because sufficient exigent circum-
stances existed from Roark’s perspective to warrant his entry
without a proper announcement, (2) Roark was entitled to
qualified immunity on the excessive force claim because (a)
Roark had probable cause to arrest Waldron and (b) Waldron’s
right to be free of excessive force was not clearly estab-
lished, and (3) Roark was entitled to judgment in his favor
as to Waldron’s claims against him in his official capacity.
Waldron appeals.

IT1. ASSIGNMENTS OF ERROR

Waldron assigns, restated and consolidated, that the district
court erred in finding that (1) Roark was entitled to qualified
immunity on Waldron’s knock-and-announce claim, (2) Roark
was entitled to qualified immunity on Waldron’s unlawful arrest
claim because (a) Roark had probable cause to arrest Waldron
and (b) Waldron’s “right to be free of the excessive force used
by . . . Roark was not clearly established,” (3) there was no
evidence to support Waldron’s claim that a policy or custom
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of Lancaster County caused her damages, and (4) Roark was
entitled to summary judgment in his official capacity.

IV. STANDARD OF REVIEW

[1,2] We review the district court’s grant of summary judg-
ment de novo, viewing the record in the light most favorable to
the nonmoving party and drawing all reasonable inferences in
that party’s favor.? When a defendant asserts qualified immu-
nity at the summary judgment stage, the plaintiff must produce
evidence sufficient to create a genuine issue of fact regarding
whether the defendant violated clearly established law.’

V. ANALYSIS

[3,4] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose no genuine issue
regarding any material fact or the ultimate inferences that may
be drawn from those facts and that the moving party is entitled
to judgment as a matter of law.* In the summary judgment
context, a fact is material only if it would affect the outcome
of the case.’ If a genuine issue of material fact exists, summary
judgment may not properly be entered.®

1. QUALIFIED IMMUNITY
[5,6] Both the U.S. Supreme Court and the Eighth Circuit
Court of Appeals have repeatedly “‘“stressed the importance
of resolving immunity questions at the earliest possible stage
in litigation.”””” This is because those entitled to qualified

2 Chambers v. Pennycook, 641 F.3d 898 (8th Cir. 2011).
3 d.
* Thomas v. Board of Trustees, 296 Neb. 726, 895 N.W.2d 692 (2017).

5 O’Brien v. Bellevue Public Schools, 289 Neb. 637, 856 N.W.2d 731
(2014).

o Id.

7 O’Neil v. City of Iowa City, lowa, 496 F.3d 915, 917 (8th Cir. 2007)
(quoting Saucier v. Katz, 533 U.S. 194, 121 S. Ct. 2151, 150 L. Ed. 2d 272

(2001)). Accord Hunter v. Bryant, 502 U.S. 224, 112 S. Ct. 534, 116 L. Ed.
2d 589 (1991) (per curiam).
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immunity hold more than a mere defense to liability; they
“hold ‘an entitlement not to stand trial or face the other bur-
dens of litigation.””” If a case is erroneously permitted to go to
trial, then qualified immunity is effectively lost.’

[7-11] Qualified immunity shields federal and state officials
from money damages unless a plaintiff pleads facts show-
ing (1) that the official violated a statutory or constitutional
right and (2) that the right was “‘clearly established’ at the
time of the challenged conduct.”'’ In evaluating whether the
right was “clearly established,” the question is not whether
the very action in question has previously been held unlawful,
but whether “‘[t]he contours of [the] right [were] sufficiently
clear’” at the time of the challenged conduct that “every ‘rea-
sonable official would [have understood] that [the challenged
conduct] violates that right.””"" A case does not need to be
directly on point, but existing precedent must have placed the
constitutional question beyond debate.!> The dispositive ques-
tion is “whether the violative nature of particular conduct is
clearly established.”"® This inquiry “‘“must be undertaken in
light of the specific context of the case, not as a broad gen-
eral proposition.”””!* Put frankly, plaintiffs in a § 1983 action
have a steep burden of showing that a right is clearly estab-
lished.”® The “‘clearly established’” standard “‘gives govern-
ment officials breathing room to make reasonable but mistaken

8 Id. (quoting Mitchell v. Forsyth, 472 U.S. 511, 105 S. Ct. 2806, 86 L. Ed.
2d 411 (1985)).

° Id.

10 Ashcroft v. al-Kidd, 563 U.S. 731, 735, 131 S. Ct. 2074, 179 L. Ed. 2d
1149 (2011).

" Id. at 741 (quoting Anderson v. Creighton, 483 U.S. 635, 107 S. Ct. 3034,
97 L. Ed. 2d 523 (1987)).

12 Ashcroft v. al-Kidd, supra note 10.

3 Id., 563 U.S. at 742 (emphasis supplied).

14 Mullenix v. Luna, 577 U.S. 7, 136 S. Ct. 305, 308, 193 L. Ed. 2d 255
(2015).

1S See Williams v. Baird, 273 Neb. 977, 735 N.W.2d 383 (2007).
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judgments’ by ‘protect[ing] all but the plainly incompetent or
those who knowingly violate the law.”””'® Even if a public offi-
cial has engaged in unlawful conduct, the clearly established
prong of the qualified immunity analysis protects him or her
from suit so long as the official reasonably believed such con-
duct to be lawful.'” If a reasonable official could have believed
the conduct was lawful, the official’s conduct does not violate
clearly established law.'®

First, we address whether Roark is entitled to qualified
immunity on Waldron’s knock-and-announce claim.

(a) Waldron’s Knock-and-Announce Claim

[12] The Fourth Amendment protects “[t]he right of the peo-
ple to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures . . . .”" Among the
factors to be considered in assessing the reasonableness of a
search or seizure is the “method of an officer’s entry into a
dwelling.”*® Under certain circumstances, “an officer’s unan-
nounced entry into a home might be unreasonable under the
Fourth Amendment.”” The rule that officers should knock
and announce their purpose and be denied admittance prior
to entering a dwelling has been codified in Neb. Rev. Stat.
§ 29-411 (Reissue 2016).%

[13] The U.S. Supreme Court has made clear that not every
entry must be preceded by an announcement.” “The Fourth
Amendment’s flexible requirement of reasonableness should

16 City and County of San Francisco v. Sheehan, 575 U.S. 600, 135 S. Ct.
1765, 1774, 191 L. Ed. 2d 856 (2015).

17 See Anderson v. Creighton, supra note 11.

8 1d.

19 U.S. Const. amend. IV.

2 Wilson v. Arkansas, 514 U.S. 927, 934, 115 S. Ct. 1914, 131 L. Ed. 2d 976
(1995).

2l 1d.
22 State v. Kelley, 265 Neb. 563, 658 N.W.2d 279 (2003).
3 Wilson v. Arkansas, supra note 20.
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not be read to mandate a rigid rule of announcement that
ignores countervailing law enforcement interests.”?* “[I]f cir-
cumstances support a reasonable suspicion of exigency when
the officers arrive at the door, they may go straight in.”>

We view the evidence surrounding Roark’s entry into
Waldron’s home in the light most favorable to Waldron.
According to Waldron, she “cautiously opened the door” and
immediately noticed that “people were pushing on it.” Waldron
claims that she tried to, but could not, hold the door closed.
According to Waldron, it was only “after they got in[to]”
Waldron’s home that Roark announced that he and his partner,
May, were deputies and that they were looking for Copple.
Viewing the evidence in the light most favorable to Waldron,
we assume that Roark entered Waldron’s home without knock-
ing and announcing his purpose.

[14,15] In order to justify a “‘no-knock’” entry, the police
must have a reasonable suspicion that knocking and announc-
ing their presence, under the particular circumstances, would be
dangerous or futile or that it would inhibit the effective inves-
tigation of the crime, for example by allowing the destruction
of evidence.?® “[The Court] require[s] only that police ‘have a
reasonable suspicion . . . under the particular circumstances’
that one of these grounds for failing to knock and announce
exists, and . . . ‘[t]his showing is not high.””*

As we noted in Waldron I, one possible exigency in this case
was that “Copple posed a threat to the safety of the deputies or
the public.”® Roark testified that as he approached Waldron’s
home, he saw Copple inside, but that when he reached the

2 Id., 514 U.S. at 934.

25 United States v. Banks, 540 U.S. 31, 37, 124 S. Ct. 521, 157 L. Ed. 2d 343
(2003).

%6 Richards v. Wisconsin, 520 U.S. 385, 394, 117 S. Ct. 1416, 137 L. Ed. 2d
615 (1997).

27 Hudson v. Michigan, 547 U.S. 586, 590, 126 S. Ct. 2159, 165 L. Ed. 2d 56
(2006).

8 Waldron I, supra note 1, 292 Neb. at 904, 874 N.W.2d at 863.
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door, he could no longer see Copple. Roark testified that
Copple could be “a dangerous guy” and that he was “aware
[Copple] had lots of law enforcement contacts,” including
“prior . . . weapons offenses.”

Despite Roark’s undisputed testimony about Copple’s prior
weapons offenses, we found in Waldron I that there was a
material issue of fact as to whether exigent circumstances
existed in his attempt to arrest Copple. However, whether exi-
gent circumstances actually existed to justify Roark’s no-knock
entry is relevant only to the first prong of the qualified immu-
nity analysis, i.e., whether a statutory or constitutional right
has been violated.

[16] The U.S. Supreme Court has repeatedly held that
“courts have discretion to decide which of the two prongs
of qualified immunity analysis to tackle first.”” Therefore,
in evaluating whether Roark is entitled to qualified immu-
nity against Waldron’s knock-and-announce claim, we exer-
cise our discretion to bypass the first prong of the qualified
immunity analysis and instead tackle the second prong first.
In so doing, we find that regardless of whether exigent cir-
cumstances actually existed to justify Roark’s no-knock entry
into Waldron’s home, Roark is entitled to qualified immunity
against Waldron’s knock-and-announce claim, because a rea-
sonable official could have believed that Roark’s no-knock
entry was lawful.

As noted above, Waldron bears the steep burden of proving
that her right was so clearly established that every reason-
able public official would have known that Roark’s conduct
violated the right. She has not met this burden. Instead,
Waldron simply argues that “[i]t has long been held . . . that
law enforcement must ‘knock and announce’ prior to serving
a warrant or [when] authorized to make an arrest without [a
warrant].”*® Though it is true that the knock-and-announce

2 Ashcroft v. al-Kidd, supra note 10, 563 U.S. at 735 (citing Pearson v.
Callahan, 555 U.S. 223, 129 S. Ct. 808, 172 L. Ed. 2d 565 (2009)).
30 Brief for appellant at 20.
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rule is well established, Waldron ignores the fact that this rule
does not apply when exigent or countervailing circumstances
exist, and she makes no attempt to delineate the contours of
the “exigent circumstances exception.”?!

In addition, Waldron relies solely on U.S. v. Lucht* to sup-
port her assertion that the right at issue was clearly established.
While we cited Lucht to provide guidance as to whether exi-
gent circumstances existed in Waldron I, as noted above, that
was a first-prong analysis. We note that the applicability of
Lucht is limited in addressing the second prong of the quali-
fied immunity analysis. Unlike the case at hand, Lucht was
not a § 1983 case; rather, the Eighth Circuit’s holding applies
to the knock-and-announce requirement as it pertains to the
suppression of evidence. Moreover, as the district court stated,
“there are factual differences between the officer’s knowledge,
assumptions, and conduct in Lucht and those of [Roark] in
this case.”

Although we are aware that certain categories of exigent
circumstances have emerged (for example, when knocking
would be dangerous, futile, or might allow the destruction of
evidence®), we find no case law that so clearly establishes that
any law enforcement officer standing in Roark’s shoes would
have understood that the circumstances presented were not exi-
gent circumstances.

Even viewing the facts in the light most favorable to
Waldron, it would not have been “‘entirely unreasonable’ for
an officer to believe, in the particular circumstances of this
case,” that exigent circumstances existed.** Nor do the facts
support a finding that Roark was “‘“plainly incompetent”’” or
“““knowingly violate[d] the law.”””* Thus, we conclude that

31 Waldron I, supra note 1, 292 Neb. at 897, 874 N.W.2d at 859.

32 U.S. v. Lucht, 18 F.3d 541 (8th Cir. 1994).

3 See Richards v. Wisconsin, supra note 26.

3 Messerschmidt v. Millender, 565 U.S. 535, 549, 132 S. Ct. 1235, 182 L.
Ed. 2d 47 (2012).

3 1d., 565 U.S. at 546.
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Waldron has not met her burden to prove that her right was
clearly established. Nor has she shown that a material issue of
fact prevents judgment as a matter of law.*® As such, Waldron’s
first assignment of error is without merit.

(b) Waldron’s Claims of
Unlawful Arrest

Waldron makes two arguments as to why she believes Roark
is not entitled to qualified immunity for Waldron’s alleged
unlawful arrest. First, Waldron argues that Roark did not have
probable cause to arrest her; second, Waldron argues that
Roark used excessive force in arresting her. We address these
arguments separately below, disposing of both arguments under
the second prong of the qualified immunity analysis.

(i) Probable Cause

We again exercise our discretion to bypass the first prong of
the qualified immunity analysis and instead consider the sec-
ond prong first. In so doing, we find that regardless of whether
probable cause existed to justify Waldron’s arrest, Roark is
entitled to qualified immunity under the second prong because
the law is not so clearly established that every reasonable offi-
cial standing in Roark’s shoes would have believed that there
was no probable cause.

Waldron argues that her arrest was unlawful because Roark
did not have a warrant or probable cause to arrest her. On the
other hand, Roark argues that he had probable cause to believe
that Waldron violated or was violating Neb. Rev. Stat. § 28-901
(Reissue 2016) (obstructing government operations). As noted
above, the text of the Fourth Amendment protects “‘against
unreasonable searches and seizures.”” Subsequent case law
establishes that a warrantless seizure of a person is reasonable
under the Fourth Amendment where there is probable cause to

3¢ See Brock v. Dunning, 288 Neb. 909, 854 N.W.2d 275 (2014).

37 Devenpeck v. Alford, 543 U.S. 146, 152, 125 S. Ct. 588, 160 L. Ed. 2d 537
(2004).
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believe that the person has committed or is committing a crimi-
nal offense.*®

Section 28-901(1) provides, in relevant part, that “[a] person
commits the offense of obstructing government operations if
he intentionally obstructs, impairs, or perverts the administra-
tion of law or other governmental functions by force, violence,
physical interference or obstacle, breach of official duty, or any
other unlawful act . . . .”

Accordingly, the crime of obstructing government operations
has two elements. The person must have (1) “obstruct[ed],
impair[ed], or pervert[ed] the administration of law or other
governmental functions” and (2) intended to do so0.* On
appeal, Waldron does not challenge the district court’s find-
ing that “[she] was obstructing and hindering the deputies in
the commission of their duties.” Instead, Waldron asserts that
“she could not have intended to impede” a police investiga-
tion because she did not know that Roark and May were law
enforcement officers.*’

Rather than impeding a police investigation, Waldron claims
her intent was to “protect [Copple] from what she thought
were intruders.”*! Although Waldron’s actual intent may be
relevant for purposes of determining her mens rea and whether
she actually violated § 28-901, it is not relevant in considering
whether Roark is entitled to qualified immunity. Instead, the
relevant question for purposes of our second-prong analysis
is whether the law is so clearly established that a reasonable
officer standing in Roark’s shoes could not have believed that
Waldron intended to impede a police investigation.*

Though Waldron attempts to establish that Roark violated
a statutory or constitutional right, she makes no argument as

38 Devenpeck v. Alford, supra note 37.

3 See § 28-901(1).

40 Brief for appellant at 15.

4.

42 See Ashcroft v. al-Kidd, supra note 10.
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to whether the right was clearly established at the time of the
challenged conduct. We acknowledge that “[t]hat one can-
not be arrested in the absence of probable cause” is clearly
established.” But the U.S. Supreme Court has “repeatedly told
courts . . . not to define clearly established law at a high level
of generality. . . . The general proposition, for example, that an
unreasonable search or seizure violates the Fourth Amendment
is of little help in determining whether the violative nature of
particular conduct is clearly established.”* Rather, for a court
to find that a violation of clearly established law has occurred,
a “more particularized” inquiry is required.*

Therefore, as noted above, if a reasonable official could
have believed the conduct under the particular circumstances
was lawful because there was no existing precedent that had
“placed the . . . constitutional question beyond debate,” the
official’s conduct does not violate clearly established law.*
Here, even viewing the evidence in the light most favorable
to Waldron, including her admission that she was obstructing
and hindering the deputies in the commission of their duties,
a reasonable officer could have believed Waldron’s arrest was
lawful. We make this finding because the facts were such that
Roark could have believed that Waldron knew he and May
were law enforcement officers. After all, Roark was acting pur-
suant to an arrest warrant and Waldron admits that Roark told
her that they were law enforcement officers looking for Copple
after they entered her residence.

We recognize that there is a factual dispute as to whether
Roark showed his badge to Waldron. Waldron testified that
Roark announced he was a deputy but refused to show his
badge. In contrast, Roark testified that upon entering Waldron’s
home, he “verbally and physically” identified himself “with

3 Williams v. Baird, supra note 15, 273 Neb. at 987, 735 N.W.2d at 392.
4 Ashcroft v. al-Kidd, supra note 10, 563 U.S. at 742 (citations omitted).
4 Anderson v. Creighton, supra note 11, 483 U.S. at 640.

4 Ashcroft v. al-Kidd, supra note 10, 563 U.S. at 741.
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[his] badge,” and May testified that when she entered the living
room, she saw Roark “already had [his badge] out” and “was
showing it” to Waldron. But we conclude this factual dispute is
not material to our determination of whether Roark is entitled
to qualified immunity under these particular circumstances.
Waldron cites no case law, and we find no case law, clearly
establishing that these facts support a finding that Roark should
have known that Waldron was unaware that Roark and May
were law enforcement officers. Thus, even if the facts were as
Waldron claims, it would not have been entirely unreasonable
for an officer, while in plain clothes and faced with a person
who was impeding an arrest pursuant to a warrant, to con-
clude probable cause existed to arrest Waldron for obstructing
government operations. In other words, Waldron has failed to
prove the right was clearly established.

Because Roark is entitled to qualified immunity on
Waldron’s claim that Roark arrested her without probable
cause, it is not necessary for this court to address the State’s
argument that completing a diversion program bars Waldron’s
§ 1983 claim that Roark lacked probable cause under Heck
v. Humphrey.¥

(ii) Excessive Force

[17] Next, we address Waldron’s claim that “[t]he right
to be free from excessive or deadly force is a clearly estab-
lished right under the Fourth Amendment’s prohibition against
unreasonable seizures.”*® We agree with the general proposi-
tion that every citizen should be free from excessive force.
However, the framework required by the U.S. Supreme Court
for analyzing qualified immunity requires a more particular-
ized inquiry. The “‘dispositive inquiry in determining whether
a right is clearly established is whether it would be clear
to a reasonable officer that his conduct was unlawful in

7 Heck v. Humphrey, 512 U.S. 477, 114 S. Ct. 2364, 129 L. Ed. 2d 383
(1994).

“8 Brief for appellant at 13.
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the situation he confronted.”” Therefore, we particularize
our inquiry to the situation that Roark confronted and we
address, when viewing the facts in the light most favorable to
Waldron, whether it would have been “‘entirely unreasonable’
for an officer to believe, in the particular circumstances of this
case,” that his behavior was lawful.>°

An arrest may be deemed unreasonable in violation of
the Fourth Amendment if the manner in which the arrest is
executed is unreasonable, e.g., if the police used excessive
force.’! Here, Waldron argues that Roark used excessive force
in effecting her arrest and that Roark is not entitled to quali-
fied immunity.

We view the evidence regarding Roark’s use of force in
the light most favorable to Waldron. According to Waldron,
Roark, followed by May, went down the stairs to look for
Copple. When Waldron began to follow the deputies down the
stairs, she was instructed not to follow them and to instead
“‘[s]tay in the kitchen.”” Waldron admits that she did not
obey the deputies’ instructions and instead continued to follow
May down the stairs. Waldron admits that when May stopped
halfway down the stairs and put her leg across the stairwell
to prevent Waldron from going down the stairs, Waldron
pushed on May’s leg with her body, attempted to go over her
leg, and somehow eventually made her way down the stairs
before May.

Waldron testified that after she arrived downstairs, she
saw Copple’s friend. Waldron claims that this “friend” in her
basement was a “stranger,” and she started screaming at the
friend to “[g]et out of my house.” There is no evidence that
the deputies were aware Waldron did not know or recognize

4 Hernandez v. Mesa, ___ U.S. | 137 S. Ct. 2003, 2007, 198 L. Ed. 2d
625 (2017) (emphasis supplied).

0 Messerschmidt v. Millender, supra note 34, 565 U.S. at 549.

Sl See, Tennessee v. Garner, 471 U.S. 1, 8, 105 S. Ct. 1694, 85 L. Ed. 2d 1

(1985) (“reasonableness depends on not only when a seizure is made, but
also how it is carried out”™).
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Copple’s friend; nor was there any evidence that the depu-
ties knew that Waldron was screaming at the friend and not
at them. In fact, Waldron testified that she thought Roark
might have thought she was screaming at him. When asked
what Waldron was “hollering,” Waldron indicated that she was
“[p]robably still [hollering at the friend] to get out of [her]
house. And probably to the — and asking — still asking Roark
if he had a warrant.”

According to Waldron, Roark turned around to handcuff her.
She had “no idea” if Roark told her he was going to handcuff
her, but she claims that he did not tell her that she was under
arrest. According to Waldron, Roark “slapped” one cuff on
her left arm, and when Roark started to bring her right hand
around, Waldron asked him not to do so and indicated that
she had had surgery on her right shoulder. Waldron testified
that when Roark tried to bring her right hand around behind
her back, she resisted by stiffening her arm and holding it out
away from her body, “making a right angle with [her] arm and
[her] body.” According to Waldron, Roark then “put his knee
in [her] back and pulled [her], and [she] fell” forward and
broke her eyeglasses. Roark did not make any other contact
with Waldron’s body as he handcuffed her. Once Waldron was
on the ground, Roark was able to cuff her right hand. Waldron
did not know if Roark ever asked her to put her hands behind
her back.

After she was handcuffed, Roark left Waldron on the floor
and continued the search for Copple. Waldron admits that she
eventually got up from the floor and slipped her right hand out
of the cuff. When Roark turned around and saw that Waldron
was up and her hand was out of the cuff, he handcuffed her
again. This time, Waldron tried to prevent Roark from hand-
cuffing her by stiffening her left arm and holding it out away
from her body. Waldron testified that Roark pulled on her left
arm to try to get it behind her back and that Waldron fell. She
testified, “I don’t think he pushed me down . . . I fell back-
wards.” When she fell backwards, Waldron hit a couch and
“bounce[d] off” onto the floor. According to Waldron, she hurt
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her left shoulder when she hit the floor. Waldron was then
handcuffed a second time, and someone (Waldron was not sure
who) took her upstairs.

[18,19] “‘Reasonable force,”” which may be used by an offi-
cer making an arrest, is generally considered to be that which
an ordinarily prudent and intelligent person, with the knowl-
edge and in the situation of the arresting officer, would deem
necessary under the circumstances.’ The inquiry assesses rea-
sonableness at the moment of the use of force, as judged from
the perspective of a reasonable officer on the scene, rather than
with the 20/20 vision of hindsight.>* This allows for the fact
that “‘police officers are often forced to make split-second
judgments—in circumstances that are tense, uncertain, and
rapidly evolving—about the amount of force that is necessary
in a particular situation.””*

On these facts, in Waldron I we found that there was “a
material question of fact whether . . . the force [Roark] used
was excessive.””® However, this finding is relevant only to the
first prong of the qualified immunity analysis, i.e., whether
a statutory or constitutional right has been violated. Because
Waldron must plead facts to support both prongs, we turn to
the second prong, i.e., whether the right alleged to have been
violated was clearly established.

Again, Waldron bears the steep burden of proving that this
right was so clearly established that every reasonable officer
would have known that Roark’s conduct under the particular
circumstances violated the right. We again find that Waldron
has not met this burden.

Waldron argues that her rights are clearly established under
Copeland v. Locke,”® wherein the Eighth Circuit found that

2 Waldron I, supra note 1, 292 Neb. at 906, 874 N.W.2d at 864.
3 Id.

3 Id. at 906-07, 874 N.W.2d at 864.

3 Id. at 911, 874 N.W.2d at 866.

¢ Copeland v. Locke, 613 F.3d 875 (8th Cir. 2010).
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there was a material issue of fact as to whether an officer’s
use of force on a 67-year-old man was excessive. However,
the amount of force reasonably depends on the particular
facts and circumstances of each independent case. The facts
of Copeland do not directly align with those in this case, and
they are far more egregious. In determining whether a right is
clearly established, the question is not whether the very action
in question has previously been held unlawful.’” Instead, the
question is whether the contours of the right were sufficiently
clear at the time of the challenged conduct that “every ‘reason-
able officer’ would have understood that [the conduct at issue]
violates that right.”*

We conclude that under these facts, the contours of what
constitutes reasonable force are not clearly defined. Courts may
consider certain factors, such as “‘“the severity of the crime
at issue, whether the suspect poses an immediate threat to
the safety of the officers or others, and whether he is actively
resisting arrest or attempting to evade arrest by flight.”””% But
these factors are not exhaustive.*

We think that an officer could reasonably, even if mistak-
enly, conclude that the amount of force Roark used was lawful
given the circumstances. Roark was not in a calm situation in
which he was dealing one-on-one with a cooperative Waldron.
Rather, at the time Roark used force to arrest Waldron, Waldron
had been screaming “get out of my house” while Roark was
still trying to assess whether Copple’s friend was a danger and
while Copple was still at large. Waldron had repeatedly refused
to listen to the officers’ instructions. At the moment that Roark
used force, Waldron was actively resisting arrest.

7 See, Hernandez v. Mesa, supra note 49; Ziglar v. Abbasi, __ US. |

137 S. Ct. 1843, 198 L. Ed. 2d 290 (2017); Blazek v. City of lowa City,
761 F.3d 920 (8th Cir. 2014).

8 Ashcroft v. al-Kidd, supra note 10, 563 U.S. at 741. Accord Anderson v.
Creighton, supra note 11.

3 Waldron I, supra note 1, 292 Neb. at 907, 874 N.W.2d at 864.
0 1d.
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Waldron contends that the “manner in which [the arrest] was
performed was objectively unreasonable given [her] age and
size.”®! However, even considering her age and size, Waldron
repeatedly ignored the officers’ instructions to stay in the
kitchen, was strong enough to push her way past a deputy and
proceed down the stairs, and was nimble enough to work her
hands out of the handcuffs.

Even viewing the facts in the light most favorable to
Waldron, we conclude that the boundaries of reasonable force
that can be applied were not clearly established in this circum-
stance. Therefore, Roark is entitled to qualified immunity and
to summary judgment in his favor.

Before moving to Waldron’s next assignment of error, we
pause to recognize that our findings in this opinion are slightly
nuanced from those in Waldron 1. In Waldron I, we were eval-
uating whether Waldron’s constitutional and statutory rights
were violated, and as such, our holding in Waldron I is rel-
evant to the first prong of our qualified immunity analysis.
Furthermore, in Waldron I, we were not faced with the issue
of qualified immunity and therefore did not deal with the ques-
tion of whether the rights alleged to have been violated were
clearly established.

In finding that the rights here were not clearly established
and that Roark is entitled to qualified immunity, we follow
the law set forth in recent U.S. Supreme Court cases. The
law has consistently broadened the parameters within which
law enforcement officers facing § 1983 claims can operate.®
For example, in the 2017 U.S. Supreme Court case White v.
Pauly,” an officer arrived late to an ongoing police action.

¢! Brief for appellant at 16.
2 See, White v. Pauly, 580 U.S. 73, 137 S. Ct. 548, 196 L. Ed. 2d 463

(2017); City and County of San Francisco v. Sheehan, supra note 16;
Ashcroft v. al-Kidd, supra note 10; Pearson v. Callahan, supra note 29;
United States v. Lanier, 520 U.S. 259, 117 S. Ct. 1219, 137 L. Ed. 2d 432
(1997); Anderson v. Creighton, supra note 11.

8 White v. Pauly, supra note 62.
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After witnessing shots being fired by one of several individ-
uals, the officer shot and killed an armed individual without
first giving a warning. In analyzing whether the officer vio-
lated a clearly established right, the Court stated:

In the last five years, this Court has issued a number
of opinions reversing federal courts in qualified immu-
nity cases. . . . The Court has found this necessary both
because qualified immunity is important to “‘society as a
whole,”” . . . and because as “‘an immunity from suit,””
qualified immunity “‘is effectively lost if a case is errone-
ously permitted to go to trial’” . . . .

Today, it is again necessary to reiterate the longstanding
principle that “clearly established law” should not be
defined “at a high level of generality.” . . . As this Court
explained decades ago, the clearly established law must
be “particularized” to the facts of the case. . . . Otherwise,
“Ip]laintiffs would be able to convert the rule of qualified
immunity . . . into a rule of virtually unqualified liability
simply by alleging violation of extremely abstract
rights.” . . .

. . . [The majority] recognized that “this case presents

a unique set of facts and circumstances” in light of [the

officer’s] late arrival on the scene. . . . This alone should

have been an important indication to the majority that

[the officer’s] conduct did not violate a “clearly estab-
lished” right.®

As noted earlier, this is a § 1983 action; we are inter-

preting a federal statute, not a Nebraska statute; and we

must follow U.S. Supreme Court precedent. Although we

understand the concerns anytime a citizen is injured dur-

ing an arrest, U.S. Supreme Court precedent establishes that

qualified immunity for § 1983 purposes “‘gives government

officials breathing room to make reasonable but mistaken

% Id., 580 U.S. at 79-80 (citations omitted).
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judgments’ by ‘protect[ing] all but the plainly incompetent
or those who knowingly violate the law.””® After applying
U.S. Supreme Court precedent to the instant circumstances,
we conclude Roark is entitled to qualified immunity on
the above claims.

2. PoLicy AND CUSTOMS OF
LANCASTER COUNTY

We next turn to Waldron’s assignment that the district court
erred in finding there was no evidence to support her claim
that a policy or custom of Lancaster County caused her dam-
ages. Waldron argues that “[d]espite the County’s official
written policies, it is reasonable to infer that Roark’s beliefs
are premised on the County’s unofficial custom of permitting
officers to engage in such actions . . . .”% We disagree.

[20-23] Municipalities can be sued directly under § 1983
for monetary, declaratory, or injunctive relief where the action
alleged to be unconstitutional implements or executes a policy
statement or custom of the municipality.” However, a munici-
pality cannot be held liable solely because it employs a tort-
feasor.®® In other words, “a municipality cannot be held liable
under § 1983 on a respondeat superior theory.”®® “Instead,
it is when execution of a government’s policy or custom,
whether made by its lawmakers or by those whose edicts or
acts may fairly be said to represent official policy, inflicts
the injury that the government as an entity is responsible
under § 1983.”7° Conclusions based upon guess, speculation,

% City and County of San Francisco v. Sheehan, supra note 16, 575 U.S. at
611.

% Brief for appellant at 25.

7 Monell v. New York City Dept. of Social Services, 436 U.S. 658, 98 S. Ct.
2018, 56 L. Ed. 2d 611 (1978).

8 Id.

® Id., 436 U.S. at 691.

0 Id., 436 U.S. at 694.
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conjecture, or a choice of possibilities do not create material
issues of fact for purposes of summary judgment.”!

Waldron contends that the deputies’ acts of “forcing their
way into a home without showing a badge, refusing to show
either [a] badge or a warrant despite repeated requests, and
then subjecting the resident to physical force despite the
knowledge that she had an injury” amount to official policy by
the county.”” However, the Lancaster County sheriff’s office’s
standard operating procedures contained in the record do not
condone any of these actions.

Waldron fails to provide any basis as to why Roark’s alleged
acts “may fairly be said to represent official policy.””® Rather,
she merely speculates that it is “reasonable to infer that Roark’s
beliefs are premised on the County’s unofficial custom.””* As
evidence of “Roark’s beliefs,” she relies only on his alleged
actions during the events of February 22, 2012. We conclude
that this evidence is not sufficient for a jury to infer that
Roark’s actions that night were an implementation of a custom
or an unofficial policy. Waldron’s third assignment of error is
without merit.

3. LIABILITY IN OFFICIAL CAPACITY

[24] Finally, Waldron assigns that the district court erred
in finding that Roark was entitled to summary judgment in
his official capacity. However, Waldron does not argue this
assignment in her brief. To be considered by an appellate
court, an alleged error must be both specifically assigned
and specifically argued in the brief of the party asserting the
error.”” Though it is assigned, Waldron does not otherwise

"1 Stones v. Sears, Roebuck & Co., 251 Neb. 560, 558 N.W.2d 540 (1997).

2 Brief for appellant at 25-26.

3 Monell v. New York City Dept. of Social Services, supra note 67, 436 U.S.
at 694.

% Brief for appellant at 25.

5 State v. Grant, 293 Neb. 163, 876 N.W.2d 639 (2016).
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argue this assertion. As such, we decline to consider it
on appeal.

VI. CONCLUSION

We do not endorse the kind of officer behavior that Waldron
claims she experienced; however, U.S. Supreme Court prec-
edent controls our interpretation of § 1983 and our determi-
nation of qualified immunity. Based upon the framework set
forth by the U.S. Supreme Court, Waldron has not proved that
under these particular circumstances, the rights that she asserts
were clearly established.

Accordingly, we conclude that the district court did not err
in finding that Roark was entitled to qualified immunity on
Waldron’s knock-and-announce claim, nor erred in finding
that Roark was entitled to qualified immunity on Waldron’s
unlawful arrest claim. Additionally, the district court did not
err in finding that there was no evidence to support a claim
that a policy or custom of Lancaster County caused Waldron’s
damages. Finally, we do not address whether the district court
erred in finding that Roark was entitled to summary judgment
in his official capacity, because Waldron does not argue this
assignment in her brief.

AFFIRMED.

CASSEL, J., concurring.

I join the court’s opinion in full. It soundly applies qualified
immunity jurisprudence' to all of Waldron’s claims. Moreover,
even if the court’s analysis was somehow flawed regarding prob-
able cause for her arrest, the end result would not change. In my
opinion, her acceptance and completion of pretrial diversion—in
exchange for dismissal of criminal charges—bar that claim.?

' See Pearson v. Callahan, 555 U.S. 223, 129 S. Ct. 808, 172 L. Ed. 2d 565
(2009).

2 See Heck v. Humphrey, 512 U.S. 477, 114 S. Ct. 2364, 129 L. Ed. 2d 383
(1994).
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Although I recognize there is a split of authority on the issue,
I agree with those courts finding that completion of a diversion
program in which the charge is dismissed bars a § 1983 chal-
lenge to probable cause.?

3 See, e.g., Gilles v. Davis, 427 F.3d 197 (3d Cir. 2005); Roesch v. Otarola,
980 F.2d 850 (2d Cir. 1992); Cabot v. Lewis, 241 F. Supp. 3d 239 (D.
Mass. 2017) (contrasting competing rationales); Elphage v. Gautreaux,
969 F. Supp. 2d 493 (M.D. La. 2013).

WRIGHT, J., dissenting.

I respectfully dissent. In my opinion, no reasonable law
enforcement officer would believe that it is lawful to forcibly
enter a residence while in plain clothes to arrest a resident
without providing any evidence of authority to do so.

As Marilyn Waldron answered her door one evening, a
stranger shoved his way past her, into her home, his gun
drawn. Another stranger soon followed. They were looking for
her grandson. They claimed to be law enforcement officers, but
were not in uniform. These strangers were unable or unwilling
to produce a badge or a warrant to justify their claim to author-
ity for their intrusion. As instructed to do by her late husband,
a captain in the Nebraska State Patrol, Waldron demanded to
see a badge and a warrant.

When Waldron, a 78-year-old woman whose right shoulder
was tender from a prior surgery, did not immediately comply
with the man’s order to put her right hand behind her back to
be handcuffed, she was pulled to the ground, a knee stuck in
her back. Her glasses broke, and her face was bruised. With
her shoulder in severe pain, Waldron slipped her right hand
out of the handcuffs. The man came at her again. As her
arm was wrenched around by the man, the 78-year-old fell
backward onto the couch and then to the ground, injuring her
other shoulder.

In my opinion, any reasonable law enforcement officer
should know that such conduct would violate Waldron’s
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constitutional rights. I respectfully disagree with the majority’s
conclusion that Roark is entitled to qualified immunity.'

Of particular concern to me is the majority’s conclusion that
a reasonable officer could have concluded that there was prob-
able cause to arrest Waldron for obstructing government opera-
tions. It is, of course, no crime to obstruct an intruder into your
home. It is unlawful only if you know that the person you are
obstructing is in fact a law enforcement officer.?

The majority gives two reasons for why Roark could have
reasonably believed that Waldron knew he and May were
police officers: (1) They were acting pursuant to an arrest war-
rant, and (2) “Waldron admits that Roark told her that they
were law enforcement officers.” The first reason is irrelevant;
the fact that Roark and May were acting pursuant to an arrest
warrant for Copple—which they were not able or willing to
produce when asked by Waldron—has no bearing on whether
Waldron knew they were law enforcement officers.

The second reason the majority offers to show that Roark
could have reasonably believed that Waldron knew he was a
law enforcement officer is that he told her he was. But this
verbal claim does not satisfy the requirement that an officer
must display his authority. Citizens are not subject to criminal
liability for obstructing an unidentified stranger in plain clothes
that barges into their home simply because the intruder ver-
bally claims to be the police. Any common burglar can claim
to be a police officer. Common sense dictates that citizens not
be put to the choice of submitting to an armed home intruder
with no evidence of authority beyond a bald verbal claim to
be the police and facing the prospect of arrest and criminal
prosecution. When a law enforcement officer enters a citizen’s
home in plain clothes, he must give some evidence of authority

! See, generally, Claire L. Hillan, The Not-So-Clearly Established Qualified
Immunity Doctrine, The Nebraska Lawyer, March/April 2017, at 15
(discussing history and details of qualified immunity doctrine).

2 Waldron v. Roark, 292 Neb. 889, 874 N.W.2d 850 (2016).
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beyond his mere word in order to have probable cause to arrest
the resident for obstructing government operations.

Because 1 believe that Roark is not entitled to qualified
immunity, I respectfully dissent.

For the sake of completeness, I note that the concurring
opinion has expressed the view that Waldron’s claim that she
was arrested without probable cause is barred by her participa-
tion in a pretrial diversion program under Heck v. Humphrey.?
My reading of Heck, and that of many other courts,* is to the
contrary. Therefore, in my view, Waldron’s participating in pre-
trial diversion does not bar her claim.

MILLER-LERMAN, J., joins in this dissent.

3 Heck v. Humphrey, 512 U.S. 477, 487, 114 S. Ct. 2364, 129 L. Ed. 2d
383 (1994) (holding that “a § 1983 suit” is barred when “a judgment in
favor of the plaintiff would necessarily imply the invalidity of his [or her]
conviction or sentence”).

Vasquez Arroyo v. Starks, 589 F.3d 1091 (10th Cir. 2009); S.E. v. Grant
County Bd. of Educ., 544 F.3d 633 (6th Cir. 2008); McClish v. Nugent,
483 F.3d 1231 (11th Cir. 2007) (pretrial intervention program); Magana
v. County of San Diego, 835 F. Supp. 2d 906 (S.D. Cal. 2011); Medeiros
v. Clark, 713 F. Supp. 2d 1043 (E.D. Cal. 2010); Butts v. City of Bowling
Green, 374 F. Supp. 2d 532 (W.D. Ky. 2005). Cf., Uboh v. Reno, 141 F.3d
1000 (11th Cir. 1998) (voluntary dismissal of charges by prosecutor);
Adams v. Soyka, No. 11-CV-00399-LTB-MEH, 2011 WL 4915492 at
*3 (D. Colo. Oct. 14, 2011) (holding “Heck bar,” see Heck, supra note
3, inapplicable in case involving “Alford plea” and stipulated deferred
judgment). See, also, Wallace v. Kato, 549 U.S. 384, 392-94, 127 S. Ct.
1091, 166 L. Ed. 2d 973 (2007) (holding that “Heck bar,” see Heck, supra
note 3, which tolls the accrual of the statute of limitations for “§ 1983
... claims” until “favorable termination” when applicable, does not apply
unless there is “an extant conviction which success in that tort action
would impugn”).

ES
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Constitutional Law: Statutes: Appeal and Error. The constitutionality
of a statute presents a question of law, which an appellate court indepen-
dently reviews.

Sentences: Appeal and Error. An appellate court will not disturb a sen-
tence imposed within the statutory limits absent an abuse of discretion
by the trial court.

Constitutional Law: Statutes: Pleas. As-applied challenges to the con-
stitutionality of a criminal statute are preserved by a defendant’s plea of
not guilty.

Constitutional Law: Statutes: Waiver. The proper procedure for rais-
ing a facial constitutional challenge to a criminal statute is to file a
motion to quash, and all defects not raised in a motion to quash are
taken as waived by a defendant pleading the general issue.
Constitutional Law: Statutes. Regardless of how the parties label a
constitutional challenge, a court will classify the challenge based upon
the nature of the alleged constitutional defect.

: . Generally, a facial challenge seeks to void the statute in all

contexts for all parties. In contrast, an as-applied challenge often con-
cedes the statute is constitutional in some of its applications, but con-
tends it is unconstitutional as applied to the particular facts of the case.
. An as-applied challenge does not seek to void the statute
for all purposes, but seeks only to prevent the statute’s application to the
facts before the court.
Sentences. Generally, it is within a trial court’s discretion to direct that
sentences imposed for separate crimes be served either concurrently
or consecutively. This is so, even when offenses carry a mandatory
minimum sentence, unless the statute requires that consecutive sentences
be imposed.




- 54 -

298 NEBRASKA REPORTS
STATE v. STONE
Cite as 298 Neb. 53

9. Sentences: Appeal and Error. Where a sentence imposed within the
statutory limits is alleged on appeal to be excessive, the appellate court
must determine whether the sentencing court abused its discretion in
considering and applying the relevant factors as well as any applicable
legal principles in determining the sentence to be imposed.

10. Sentences. When imposing a sentence, the sentencing court is to con-
sider the defendant’s (1) age, (2) mentality, (3) education and experi-
ence, (4) social and cultural background, (5) past criminal record or
record of law-abiding conduct, and (6) motivation for the offense, as
well as (7) the nature of the offense and (8) the amount of violence
involved in the commission of the crime.

Appeal from the District Court for Thayer County: Vicky L.
Jounson, Judge. Affirmed.

Robert B. Creager, of Anderson, Creager & Wittstruck, P.C.,
L.L.O., for appellant.

Douglas J. Peterson, Attorney General, and Siobhan E.
Dufty for appellee.

HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KEeLcH, and FUNKE, JJ.

StAcy, J.

In this direct appeal of his criminal convictions and sen-
tences, Harold L. Stone seeks to challenge the constitutionality
of the mandatory minimum sentencing scheme for first degree
sexual assault of a child.! He also challenges his sentences as
excessive. We conclude Stone did not preserve his constitu-
tional challenge for appellate review, and we find no merit to
his excessive-sentence claim. Accordingly, we affirm the judg-
ment and sentences of the district court.

! See Neb. Rev. Stat. § 28-319.01 (Reissue 2016).
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FACTS

CONVICTION

In 2016, Stone was charged with five counts of first degree
sexual assault of a child,” one count of third degree sex-
ual assault of a child,> and one count of child abuse.* The
amended information alleged Stone sexually penetrated H.W.
on five separate occasions in 2014 and 2015, at a time when
H.W. was under the age of 16 and Stone was over the age of
25. Stone entered pleas of not guilty, and the matter proceeded
to trial.

The facts underlying Stone’s charges are not directly rel-
evant to his assignments of error, so we do not recount them
in detail. Generally, evidence at trial showed that Stone, a
58-year-old man, befriended, groomed, and sexually assaulted
H.W., a 15-year-old child with behavioral disabilities.

The jury returned a verdict finding Stone guilty of four
counts of first degree sexual assault of a child and one count
of child abuse. Each sexual assault conviction was a Class IB
felony carrying a mandatory minimum prison sentence of 15
years® and a maximum sentence of life imprisonment.®

SENTENCING

At the sentencing hearing, Stone argued the mandatory
minimum sentencing scheme of § 28-319.01 violated the Equal
Protection Clauses of the U.S. and Nebraska Constitutions
by treating him more harshly than younger offenders. Stone
asserted that if he had been 19 to 24 years old, rather than
58, at the time of his crimes, the sexual assaults would have
been classified as Class II felonies with a 1-year minimum

2§ 28-319.01(1)(b).

3 Neb. Rev. Stat. § 28-320.01(1) (Reissue 2016).

4 Neb. Rev. Stat. § 28-707(1)(a) and (d) (Cum. Supp. 2014).
3 See § 28-319.01(1)(b) and (2).

¢ See Neb. Rev. Stat. § 28-105(1) (Cum. Supp. 2014).
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term,’ instead of Class IB felonies with a 15-year mandatory
minimum term.® Stone contended there was no rational basis
to treat him more harshly based on his age, and he asked the
court to sentence him “as if the offense were a Class II felony.”
Stone ultimately conceded that “[a]ssuming the validity of
the sentencing scheme, the Court has no legal option but to
impose a sentence of not less than a mandatory 15-year sen-
tence on [the sexual assault convictions] and . . . then has to
consider whether any sentences imposed should be concurrent
or consecutive.” Stone asked the court to run his sentences
concurrently rather than consecutively, suggesting the manda-
tory minimum was already “harsher than it should be legally
or constitutionally.”

The trial court rejected Stone’s constitutional arguments
and, on each of the four sexual assault convictions, sentenced
Stone to imprisonment for a mandatory minimum term of 15
years and a maximum term of 20 years. On the child abuse
conviction, Stone was sentenced to a term of 4 to 5 years’
imprisonment. The court ordered two of the sexual assault sen-
tences to be served consecutively and ordered the remaining
sentences to be served concurrently.

Stone timely appealed, and he filed a notice of constitutional
question under Neb. Ct. R. App. P. § 2-109(E) (rev. 2014),
advising that “this appeal presents a question as to the consti-
tutionality of . . . §28-319.01(1)(b) [and] (2), as applied.” We
moved the case to our docket on our own motion.’

ASSIGNMENTS OF ERROR
Stone assigns (1) that the mandatory minimum term of
15 years’ imprisonment under § 28-319.01(2), based upon
age, has no rational basis and violates the Equal Protection

7 See Neb. Rev. Stat. § 28-319 (Reissue 2016) and § 28-105.
8§ 28-319.01(2).
 Neb. Rev. Stat. § 24-1106(3) (Reissue 2016).
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Clauses of the U.S. and Nebraska Constitutions and (2) that
the imposition of consecutive mandatory minimum sentences
was unreasonable and excessive.

STANDARD OF REVIEW
[1] The constitutionality of a statute presents a question of
law, which we independently review.!°
[2] An appellate court will not disturb a sentence imposed
within the statutory limits absent an abuse of discretion by the
trial court."

ANALYSIS

FAcIAL OR AS-APPLIED CHALLENGE

As a threshold matter, we consider whether Stone has prop-
erly presented his constitutional challenge to § 28-319.01. The
proper procedure for raising and preserving a constitutional
challenge differs depending on whether it is a facial or an
as-applied challenge."?

[3,4] As-applied challenges to the constitutionality of a
criminal statute are preserved by a defendant’s plea of not
guilty.”® But the proper procedure for raising a facial consti-
tutional challenge to a criminal statute is to file a motion to
quash, and all defects not raised in a motion to quash are taken
as waived by a defendant pleading the general issue.'

Stone did not file a motion to quash in this case and con-
cedes he has waived any facial challenge to § 28-319.01.
Instead, he characterizes his equal protection claim as an
“as-applied” constitutional challenge to § 28-319.01. The State
takes issue with this characterization and argues that Stone is

10 J.M. v. Hobbs, 288 Neb. 546, 849 N.W.2d 480 (2014).
' State v. Policky, 285 Neb. 612, 828 N.W.2d 163 (2013).
12 See State v. Harris, 284 Neb. 214, 817 N.W.2d 258 (2012).

13 State v. Boche, 294 Neb. 912, 885 N.W.2d 523 (2016); Harris, supra
note 12.

" Harris, supra note 12.
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actually mounting a facial challenge to the constitutionality of
§ 28-319.01.

[5-7] Regardless of how the parties label a constitutional
challenge, a court will classify the challenge based upon the
nature of the alleged constitutional defect.'> We have described
a facial challenge as a “‘challenge to a statute, asserting that
no valid application of the statute exists because it is unconsti-
tutional on its face.””'® Generally, a facial challenge seeks to
void the statute in all contexts for all parties.'” In contrast, an
as-applied challenge often concedes the statute is constitutional
in some of its applications, but contends it is unconstitutional
as applied to the particular facts of the case.'® An as-applied
challenge does not seek to void the statute for all purposes,
but seeks only to prevent the statute’s application to the facts
before the court."

After reviewing the record and the parties’ arguments, we
conclude that although Stone attempts to frame it otherwise,
he is asserting a facial challenge to the statutory classification
scheme under § 28-319.01. Stone argues there is no rational
basis for a “statutory classification which imposes a substan-
tially harsher sentence [for sexual assault of a child] when
the actor is 25 years of age or older than when the actor is
19 years of age or older.”” In making this argument, Stone
does not premise the alleged constitutional violation on any

15 See, e.g., State v. Sanders, 269 Neb. 895, 697 N.W.2d 657 (2005).

16 Jd. at 905, 697 N.W.2d at 667, quoting State v. Hynek, 263 Neb. 310, 640
N.W.2d 1 (2002).

17 See 16 C.J.S. Constitutional Law § 243 (2015). See, also, Harris, supra
note 12, 284 Neb. at 221, 817 N.W.2d at 268 (“a plaintiff can only succeed
in a facial challenge by establishing that no set of circumstances exists
under which the act would be valid, i.e., that the law is unconstitutional in
all of its applications”).

816 C.J.S., supra note 17.
Y Id.

20 Brief for appellant at 7.
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facts specific to his case or circumstances. Instead, the nature
of the constitutional defect he raises—that the age classifica-
tion in § 28-319.01 is arbitrary and has no rational basis—is
one that every offender 25 years of age or older could raise.
His challenge seeks to void the statutory age classification
in all contexts for all parties and is properly classified as a
facial challenge.

Because Stone has not preserved this facial challenge
for appellate review, we do not reach his first assignment
of error.

CONSECUTIVE SENTENCES

Stone argues the sentencing court abused its discretion by
ordering two of the mandatory minimum sentences to run con-
secutively. We find no abuse of discretion on this record.

[8] Generally, it is within a trial court’s discretion to direct
that sentences imposed for separate crimes be served either
concurrently or consecutively.?! This is so, even when offenses
carry a mandatory minimum sentence,”? unless the statute
requires that consecutive sentences be imposed.*

Section 28-319.01(2) requires a mandatory minimum
prison sentence of 15 years* and classifies Stone’s crime as a
Class 1B felony, which carries a maximum term of life impris-
onment.” The jury convicted Stone of four separate counts of
first degree sexual assault of a child. The trial court imposed

2! State v. Berney, 288 Neb. 377, 847 N.W.2d 732 (2014); Policky, supra
note 11.

22 See, State v. Abejide, 293 Neb. 687, 879 N.W.2d 684 (2016); State v.
Lantz, 290 Neb. 757, 861 N.W.2d 728 (2015).

2 Berney, supra note 21.

24 See State v. Russell, 291 Neb. 33, 863 N.W.2d 813 (2015) (specific
15-year mandatory minimum in § 28-319.01(2) for first degree sexual
assault of child controls over general 20-year minimum for Class IB
felonies in § 28-105).

25§ 28-105.
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a sentence of 15 to 20 years’ imprisonment on each of the
four convictions under § 28-319.01(2) and ordered two of the
sentences to be served consecutively. All other sentences were
ordered to be served concurrently.

[9,10] Where a sentence imposed within the statutory limits
is alleged on appeal to be excessive, the appellate court must
determine whether the sentencing court abused its discretion
in considering and applying the relevant factors as well as
any applicable legal principles in determining the sentence
to be imposed.?® When imposing a sentence, the sentencing
court is to consider the defendant’s (1) age, (2) mentality, (3)
education and experience, (4) social and cultural background,
(5) past criminal record or record of law-abiding conduct, and
(6) motivation for the offense, as well as (7) the nature of the
offense and (8) the amount of violence involved in the com-
mission of the crime.?’

Here, the sentences imposed were well within the statutory
range and the record shows the court considered and applied
all the necessary sentencing factors. Stone committed serious
felonies that caused lasting harm. He groomed his child victim
and befriended her family to increase his access to the victim.
He was found to be in the moderate-high risk range on a sex
offender specific assessment. We find no abuse of discretion in
ordering consecutive mandatory minimum sentences.

CONCLUSION
For the foregoing reasons, the judgment and sentences of
the district court are affirmed.
AFFIRMED.

26 State v. Garza, 295 Neb. 434, 888 N.W.2d 526 (2016).
27 State v. Rogers, 297 Neb. 265, 899 N.W.2d 626 (2017).
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1. Judgments: Appeal and Error. An appellate court independently
reviews questions of law decided by a lower court.

2. Judgments: Jurisdiction. A jurisdictional issue that does not involve a
factual dispute presents a question of law.

3. Statutes. Statutory interpretation presents a question of law.

4. Statutes: Words and Phrases. As a general rule, the word “shall”
in a statute is considered mandatory and is inconsistent with the idea
of discretion.

5. Criminal Law: Convictions: Probation and Parole: Motor Vehicles:
Licenses and Permits: Revocation. When a motor vehicle operator’s
license revocation must be part of a court’s judgment of conviction in a
criminal case, as distinguished from an authorized term of probation, it
is a distinct part of the offender’s punishment for the crime.

6. Constitutional Law: Sentences: Probation and Parole: Drunk
Driving: Motor Vehicles: Licenses and Permits: Revocation. Because
the license revocation requirement under Neb. Rev. Stat. § 60-6,198
(Cum. Supp. 2016) is not a term of probation and the statute does not
authorize a court to impose it as such, the Nebraska Constitution prohib-
its a court from later commuting the original sentence.

7. Jurisdiction: Time: Appeal and Error. To vest an appellate court with
jurisdiction, Neb. Rev. Stat. § 25-1912 (Reissue 2016) requires a crimi-
nal defendant to perfect an appeal within 30 days of the judgment.

8. Criminal Law: Judgments: Sentences. In a criminal case, the judg-
ment is the sentence.

Appeal from the District Court for Madison County: MARK
A. JoHNSON, Judge. Appeal dismissed.
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FunNke, J.
INTRODUCTION

This is Bryant L. Irish’s appeal from the district court’s
order that denied his request to modify his probation order.
We conclude that the court lacked jurisdiction to consider his
untimely challenge to its sentencing order through a motion to
amend or terminate a term of probation. We therefore dismiss
his appeal.

BACKGROUND

In March 2015, Irish was convicted under Neb. Rev. Stat.
§ 60-6,198 (Cum. Supp. 2016) of proximately causing serious
bodily injury to another while driving under the influence of
alcohol, a Class IITA felony.! Section 60-6,198(1) provides
that upon conviction of this crime,

the court shall, as part of the judgment of conviction,
order the person not to drive any motor vehicle for any
purpose for a period of at least sixty days and not more
than fifteen years from the date ordered by the court and
shall order that the operator’s license of such person be
revoked for the same period.

At the sentencing hearing, the court placed Irish on proba-
tion for a period of 60 months and ordered him to serve the
first 180 days in jail. It also revoked his driver’s license for
a period of 10 years. The court then stated from the bench,
“After a 45-day period of no driving, you may apply for
an ignition interlock permit and install an ignition interlock

' See Neb. Rev. Stat. § 28-105 (Cum. Supp. 2014).
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device on any motor vehicle that you operate.” But the court’s
written sentencing order was silent on Irish’s eligibility to
drive with an ignition interlock device.

Irish appealed, arguing only that the evidence was insuf-
ficient to show that he had proximately caused his passenger’s
serious injuries. We rejected that argument in January 2016.2

In August 2016, Irish moved for a nunc pro tunc order.
He asked the court to correct what he characterized as the
void sentencing order that it had issued in March 2015. He
asserted that the court had directed his eligibility for an igni-
tion interlock permit during his license revocation hearing but
that the Nebraska Department of Motor Vehicles (DMV) had
denied his application because no statute authorized an ignition
interlock permit for someone convicted of Irish’s crime. Irish
argued that the judgment was therefore void and requested
that the court revise the revocation period in its order to carry
out the court’s intent. After a hearing, which is not part of the
record, the court overruled the motion.

Irish then filed a motion to modify or clarify the proba-
tion order. At the November 2016 hearing, Irish again asked
the court to revise its original probation order to carry out its
sentencing intent because the DMV would not grant him an
ignition interlock permit. He argued that a probation order
can always be modified. The court responded that § 60-6,198
required the court to order a person not to drive for a period
of at least 60 days and not more than 15 years and to order
a license revocation for the same period. As a result, it con-
cluded that it lacked authority to issue a probation order
that was contrary to that statutory requirement and overruled
the motion.

ASSIGNMENT OF ERROR
Irish assigns that the district court erred in determining that
it lacked authority to modify the terms of his probation.

2 See State v. Irish, 292 Neb. 513, 873 N.W.2d 161 (2016).
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STANDARD OF REVIEW
[1-3] We independently review questions of law decided by
a lower court.®> A jurisdictional issue that does not involve a
factual dispute presents a question of law.* Statutory interpreta-
tion presents a question of law.’

ANALYSIS

Irish relies upon Neb. Rev. Stat. § 29-2263(3) (Reissue
2016) for his contention that the district court had legal author-
ity to grant his motion to modify his order of probation.
Section 29-2263(3) sets forth that a court—on application of
a probation officer or of the probationer, or its own motion—
may modify or eliminate any of the conditions imposed on the
probationer or add further conditions authorized by Neb. Rev.
Stat. § 29-2262 (Reissue 2016). However, the district court
effectively concluded that it lacked jurisdiction to consider
Irish’s request to reduce the license revocation period in its
sentencing order.

If the court from which an appeal was taken lacked juris-
diction, then the appellate court acquires no jurisdiction.® But
we have the power to determine wh