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Angela Rodriguez and Adan Rodriguez,
Special Administrators of the Estate of
Melissa Rodriguez, appellants, v. Catholic
Health Initiatives, doing business as
CHI Health, et al., appellees.
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Motions to Dismiss: Appeal and Error. A district court’s grant of a
motion to dismiss is reviewed de novo.

Pleadings: Appeal and Error. An appellate court reviews a district
court’s denial of a motion for leave to amend a complaint for an abuse
of discretion. However, an appellate court reviews de novo an underly-
ing legal conclusion that the proposed amendments would be futile.
Motions to Dismiss: Appeal and Error. When reviewing an order dis-
missing a complaint, the appellate court accepts as true all facts which
are well pled and the proper and reasonable inferences of law and fact
which may be drawn therefrom, but not the plaintiff’s conclusions.
Motions to Dismiss: Pleadings. To prevail against a motion to dis-
miss for failure to state a claim, a plaintiff must allege sufficient facts,
accepted as true, to state a claim to relief that is plausible on its face.
In cases in which a plaintiff does not or cannot allege specific facts
showing a necessary element, the factual allegations, taken as true, are
nonetheless plausible if they suggest the existence of the element and
raise a reasonable expectation that discovery will reveal evidence of the
element or claim.

. Actions: Pleadings: Notice. Civil actions are controlled by a liberal
pleading regime; a party is only required to set forth a short and plain
statement of the claim showing that the pleader is entitled to relief and
is not required to plead legal theories or cite appropriate statutes so long
as the pleading gives fair notice of the claims asserted.

. Actions: Pleadings. The rationale for a liberal notice pleading standard
in civil actions is that when a party has a valid claim, he or she should
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recover on it regardless of a failure to perceive the true basis of the
claim at the pleading stage.

7. Negligence: Proof. In order to recover in a negligence action, a plaintiff
must show a legal duty owed by the defendant to the plaintiff, a breach
of such duty, causation, and damages.

8. Negligence. The question of whether a legal duty exists for actionable
negligence is a question of law dependent on the facts in a particular
situation.

9. __ . The existence of a duty generally serves as a legal conclusion that
an actor must exercise that degree of care as would be exercised by a
reasonable person under the circumstances.

10. . Duty rules are meant to serve as broadly applicable guidelines for
public behavior, i.e., rules of law applicable to a category of cases.
11. . Whether a duty exists is a policy decision.

12. Negligence: Mental Health. Under Neb. Rev. Stat. § 38-2137(2)
(Reissue 2016), the duty to warn of or to take reasonable precautions
to provide protection from violent behavior shall arise only under the
limited circumstances specified in § 38-2137(1), and shall be discharged
by the mental health practitioner if reasonable efforts are made to
communicate the threat to the victim or victims and to a law enforce-
ment agency.

Appeal from the District Court for Douglas County:
James T. Gleason, Judge. Reversed and remanded for fur-
ther proceedings.

Brian E. Jorde, of Domina Law Group, P.C., L.L.O., for
appellants.

Patrick G. Vipond, William R. Settles, and Cathy S. Trent-
Vilim, of Lamson, Dugan & Murray, L.L.P., for appellees
Catholic Health Initiatives, doing business as CHI Health,
et al.

J. Scott Paul and Jay D. Koehn, of McGrath, North, Mullin
& Kratz, P.C., L.L.O., and, on brief, Elizabeth Bruening
Smith, for appellee The Noll Company.

Joseph S. Daly and Mary M. Schott, of Sodoro, Daly,
Shomaker & Selde, P.C., L.L.O., for appellees UNMC
Physicians and Jane Doe Physician #1.
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Heavican, C.J., Miller-Lerman, Stacy, and Kelch, JJ., and
Bishop, Judge.

Miller-Lerman, J.
NATURE OF CASE

After Melissa Rodriguez was killed by Mikael Loyd,
Melissa’s parents, Angela Rodriguez and Adan Rodriguez,
as the special administrators of Melissa’s estate (collectively
the appellants), brought this negligence and wrongful death
action in the district court for Douglas County. The appel-
lants filed their second amended complaint against numerous
defendants whom we treat as three groups. The first group
is collectively referred to as the “Lasting Hope defendants,”
composed of Catholic Health Initiatives, doing business as
CHI Health; Alegent Creighton Health, now known as CHI
Health Alegent Creighton Clinic; Lasting Hope Recovery
Center of Catholic Health Initiatives (Lasting Hope); “John
Doe #1,” an employee of Lasting Hope; “John Doe #2,” an
employee of Lasting Hope; three Noll entities (Noll Human
Resource Services, The Noll Company, and Noll, Inc.); and
“Jane Doe Nurse #1,” an employee of a Noll entity. The sec-
ond group is collectively referred to as the “UNMC defend-
ants,” composed of UNMC Physicians (UNMC) and “Jane
Doe Physician #1,” an employee of UNMC. The third group is
collectively referred to as the “City defendants” composed of
the City of Omaha, “Officer Doe #1,” and “Officer Doe #2.”
The appellants claimed that the defendants were negligent in
various respects and specifically in failing to protect Melissa
from Loyd. All the defendants moved to dismiss the second
amended complaint. The district court granted the defendants’
motions to dismiss. The district court denied the appellants’
leave to amend their second amended complaint except as to
the City defendants. The appellants did not amend their allega-
tions regarding the City defendants, and the City defendants
stood dismissed. The appellants filed this appeal challenging
the dismissal of the Lasting Hope defendants and UNMC
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defendants. The City defendants are not parties to this appeal.
We determine that the district court erred when it dismissed
the appellants’ second amended complaint as to the Lasting
Hope defendants. We further conclude that the district court
erred when it denied the appellants’ motion to amend the
second amended complaint to add allegations relative to the
UNMC defendants and dismissed the UNMC defendants. We
reverse, and remand for further proceedings.

STATEMENT OF FACTS

According to the appellants’ second amended complaint,
which is the operative pleading in this case, on or about June
11, 2013, Loyd assaulted and battered Melissa. The Omaha
Police Department (OPD) was contacted regarding the incident,
and officers completed a domestic violence report. Charges
were not brought against Loyd at that time, but an investiga-
tion was ongoing. The second amended complaint alleges that
in July, Loyd falsely imprisoned Melissa for a period of time.
Melissa contacted the OPD regarding Loyd at various times in
July and August.

On August 7, 2013, the OPD issued an arrest warrant for
Loyd for the misdemeanor assault and battery of Melissa. On
August 8, Loyd contacted the OPD and voluntarily met with
and spoke to officers. During this meeting, “Loyd expressed
a desire to kill.” The OPD then placed Loyd under emergency
protective custody because it believed that Loyd was “mentally
ill and an imminent threat of danger to himself or others.”
Loyd was transferred to Lasting Hope. The appellants allege
that at the time Loyd was placed under emergency protective
custody, Lasting Hope was “aware of his misdemeanor war-
rant.” The second amended complaint further states: “Lasting
Hope knew or should have known that the [emergency pro-
tective custody] hold placed on Loyd was the result of Loyd
threatening to kill his mother and professing he was a danger
to himself and others.”
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Loyd remained at Lasting Hope from August 8 to 14, 2013.
Pursuant to Neb. Rev. Stat. § 71-919 (Reissue 2009), within
36 hours of being admitted to a mental health facility, an indi-
vidual under emergency protective custody must undergo a
mental health evaluation to be performed by a mental health
professional. Section 71-919(4) provides that “[a] person shall
be released from emergency protective custody after comple-
tion of such evaluation unless the mental health professional
determines, in his or her clinical opinion, that such person is
mentally ill and dangerous or a dangerous sex offender.” On
August 11, Jane Doe Physician #1, an employee of UNMC,
prepared a mental health evaluation of Loyd and found *“Loyd
not to be a danger to himself or others.”

According to the second amended complaint, while Loyd
was at Lasting Hope, he made repeated calls to Melissa from
Lasting Hope’s landline telephone. Loyd called Melissa on
August 8, at least 6 times on August 10, and 18 times on
August 11.

On August 12, 2013, Loyd called the OPD to effectively
turn himself in on the outstanding arrest warrant. OPD offi-
cers went to Lasting Hope to arrest Loyd, but Lasting Hope
refused to release Loyd to the officers because the emergency
protective custody hold was still in effect. The second amended
complaint states that “[i]t is believed Jane Doe Nurse #1,
employed by Noll, was responsible for the discharge of Loyd
and involved in the failure to properly review the circum-
stances of Loyd’s admission and communicate effectively to
the OPD that Lasting Hope planned to release Loyd.”

According to the second amended complaint, on August 14,
2013, “Loyd left Lasting Hope on his own, without supervi-
sion, being questioned or stopped, and without Lasting Hope
even noticing he was gone. Loyd freely walked out the facil-
ity sometime between 12:49 p.m. and 2:22 p.m.” Lasting
Hope did not notify the OPD on August 14 that Loyd had
left its premises. Sometime after 4:15 p.m. on August 14,
Loyd Killed Melissa and later returned to Lasting Hope at
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approximately 8 p.m. Subsequently, on August 16, while he
was still at Lasting Hope, Loyd was arrested for the murder
of Melissa.

The second amended complaint notes that in September
2013, Loyd was found not competent to stand trial, and that in
January 2014, Loyd was diagnosed as paranoid schizophrenic.

The appellants filed their second amended complaint on
July 17, 2015. They claimed that the defendants were negli-
gent in part for failing to provide Loyd with adequate mental
health treatment and for failing to protect Melissa from Loyd.
All the defendants filed motions to dismiss for failure to state
a claim upon which relief can be granted. The defendants also
filed motions to stay discovery. On July 31, the district court
filed an order in which it granted the defendants’ motions to
stay discovery until it had had an opportunity to rule on the
pending motions to dismiss.

After a hearing, on October 16, 2015, the district court filed
an order in which it granted all of the defendants’ motions
to dismiss. The district court stated that the only issue raised
by the motions to dismiss was whether any of the defendants
owed a duty. The district court quoted Munstermann v. Alegent
Health, 271 Neb. 834, 716 N.W.2d 73 (2006):

“a psychiatrist is liable for failing to warn of and protect
from a patient’s threatened violent behavior, or failing to
predict and [warn of and] protect from a patient’s violent
behavior, when the patient has communicated to the psy-
chiatrist a serious threat of physical violence against him-
self, herself, or a reasonably identified victim or victims.
The duty to warn of or to take reasonable precautions to
provide protection from violent behavior shall arise only
under those limited circumstances . . . .”

The district court determined that the duty required of psy-
chologists, psychiatrists, and other mental health practitioners,
as set forth in Munstermann, is the same duty that was required
of the defendants in this case, except for the City defendants.
The district court then stated that
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there is no allegation contained in [the appellants’]
Second Amended Complaint which suggests that . . .
Loyd ever indicated in any way, any thought or sug-

gestion of causing harm to specifically Melissa . . . the
decedent herein. . . . Nowhere in [the appellants’] Second
Amended Complaint is there an allegation that . . . Loyd

indicated in any manner to any of the named Defendants
his thoughts regarding or his intention to cause any injury
to the victim Melissa . . . .
Accordingly, the district court determined that based on the
facts alleged in the second amended complaint, the Lasting
Hope defendants and the UNMC defendants did not owe a duty
to Melissa.

The district court further determined that based on the alle-
gations set forth in the second amended complaint, the City
defendants owed no duty to Melissa. Therefore, the district
court granted all the defendants’ motions to dismiss. The dis-
trict court gave the appellants 2 weeks to amend their second
amended complaint against the City defendants. The appellants
did not amend their second amended complaint against the
City defendants.

On October 23, 2015, the appellants filed a motion to alter
or amend the October 19 order or, in the alternative, a motion
to certify the October 19 order as a final judgment. The appel-
lants requested that the district court determine that the defend-
ants owed a duty to Melissa. The appellants also sought leave
to amend their second amended complaint with respect to the
UNMC defendants by adding the sentence: “*Loyd sufficiently
communicated to Defendants a serious threat of physical vio-
lence to a reasonably identifiable victim. Melissa . . . was a
reasonably identifiable victim.””

On November 24, 2015, the district court filed an order in
which it denied the appellants’ motions. Specifically, the court
denied the appellants leave to amend the second amended
complaint, stating that the amendment would be futile. In its
November 24 order, the district court further acknowledged
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that the appellants had not amended their second amended
complaint against the City defendants and that therefore, “this
action must stand as dismissed against” the City defendants.

The appellants do not appeal the district court’s determi-
nations with respect to the City defendants, and they are not
parties to this appeal. However, the appellants do appeal the
dismissals as to the Lasting Hope defendants and the UNMC
defendants, as well as the denial of their motion to amend the
allegations in the second amended complaint relative to the
UNMC defendants.

The appellants filed a timely appeal.

ASSIGNMENTS OF ERROR

The appellants claim, consolidated and restated, that the
district court erred when it (1) dismissed the appellants’ second
amended complaint against the Lasting Hope defendants and
the UNMC defendants for failing to allege facts that showed
they owed a duty to Melissa and (2) denied the appellants’
motion for leave to amend the allegations in their complaint
relating to the claims against the UNMC defendants.

STANDARD OF REVIEW

[1] A district court’s grant of a motion to dismiss is reviewed
de novo. Tryon v. City of North Platte, 295 Neb. 706, 890
N.W.2d 784 (2017).

[2] With respect to the proper standard of review for a
denial of a motion to amend a pleading, we have stated that we
review a district court’s denial of a motion for leave to amend
a complaint for an abuse of discretion. Estermann v. Bose, 296
Neb. 228, 892 N.W.2d 857 (2017). However, we review de
novo an underlying legal conclusion that the proposed amend-
ments would be futile. Id.

ANALYSIS
Review of Orders of Dismissal.
[3] The appellants claim that the district court erred when
it granted the motions to dismiss for failure to state a claim
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filed by the Lasting Hope defendants and the UNMC defend-
ants. When reviewing an order dismissing a complaint, the
appellate court accepts as true all facts which are well pled
and the proper and reasonable inferences of law and fact
which may be drawn therefrom, but not the plaintiff’s conclu-
sions. Tryon v. City of North Platte, supra. Accordingly, for
the purpose of reviewing the court’s dismissal of the second
amended complaint, the facts that we have set out in this opin-
ion are the facts as alleged by the appellants which we accept
as true.

[4] To prevail against a motion to dismiss for failure to
state a claim, a plaintiff must allege sufficient facts, accepted
as true, to state a claim to relief that is plausible on its face.
Id. In cases in which a plaintiff does not or cannot allege
specific facts showing a necessary element, the factual allega-
tions, taken as true, are nonetheless plausible if they suggest
the existence of the element and raise a reasonable expecta-
tion that discovery will reveal evidence of the element or
claim. Id.

[5,6] Nebraska is a notice pleading jurisdiction. Civil actions
are controlled by a liberal pleading regime; a party is only
required to set forth a short and plain statement of the claim
showing that the pleader is entitled to relief and is not required
to plead legal theories or cite appropriate statutes so long
as the pleading gives fair notice of the claims asserted. Id.
The rationale for this liberal notice pleading standard in civil
actions is that when a party has a valid claim, he or she should
recover on it regardless of a failure to perceive the true basis
of the claim at the pleading stage. Id.

Lasting Hope Defendants.

The appellants contend that, due to their custodial relation-
ship with Loyd, the Lasting Hope defendants owed a common
law duty of care to protect Melissa from Loyd and that the
district court erred when it granted the motions to dismiss as
to these defendants. We find merit to this assignment of error.
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In their second amended complaint, the appellants allege
that Lasting Hope is an affiliate of CHI Health Alegent
Creighton Clinic, which in turn is an affiliate of CHI Health.
They further allege that John Doe #1 and John Doe #2 are
employees of Lasting Hope. The appellants also allege that
Jane Doe Nurse #1 is an employee of a Noll entity and that
Lasting Hope contracted with a Noll entity for its services.
Given the foregoing relationships and for the sake of simplic-
ity as we indicated above, we will sometimes refer to these
defendants as the Lasting Hope defendants. We further note
that within the group of Lasting Hope defendants, certain
entities are employers and that the appellants allege that such
defendants are liable under the doctrine of respondeat supe-
rior. Under the doctrine of respondeat superior, an employer
is held vicariously liable for the negligent acts of an employee
committed while the employee was acting within the scope of
the employer’s business. Holloway v. State, 293 Neb. 12, 875
N.W.2d 435 (2016).

[7,8] In order to recover in a negligence action, a plaintiff
must show a legal duty owed by the defendant to the plaintiff,
a breach of such duty, causation, and damages. Pittman v.
Rivera, 293 Neb. 569, 879 N.W.2d 12 (2016). The question
of whether a legal duty exists for actionable negligence is a
question of law dependent on the facts in a particular situa-
tion. Id.

[9-11] In AW. v. Lancaster Cty. Sch. Dist. 0001, 280 Neb.
205, 784 N.w.2d 907 (2010), we adopted the approach of
1 Restatement (Third) of Torts: Liability for Physical and
Emotional Harm § 7 (2010), and held that an actor ordinarily
has a duty to exercise reasonable care when the actor’s conduct
creates a risk of physical harm. After A.W., the existence of a
duty generally serves as a legal conclusion that an actor must
exercise that degree of care as would be exercised by a reason-
able person under the circumstances. Phillips v. Liberty Mut.
Ins. Co., 293 Neb. 123, 876 N.W.2d 361 (2016). Moreover,
“[d]uty rules are meant to serve as broadly applicable guidelines
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for public behavior, i.e., rules of law applicable to a category
of cases.” A.W. v. Lancaster Cty. Sch. Dist. 0001, 280 Neb.
at 212-13, 784 N.W.2d at 914-15. Whether a duty exists is a
policy decision. Phillips v. Liberty Mut. Ins. Co., supra.

With respect to a defendant’s duty to control the behavior
of a third party, we noted in Ginapp v. City of Bellevue, 282
Neb. 1027, 809 N.W.2d 487 (2012), that this court had previ-
ously relied on the Restatement (Second) of Torts § 315(a) at
122 (1965), which provided that there is no duty to control
the conduct of a third person so as to prevent him from caus-
ing physical harm to another, unless “a special relation exists
between the actor and the third person which imposes a duty
upon the actor to control the third person’s conduct,” and
explained that “[o]ne who takes charge of a third person whom
he knows or should know [is] likely to cause bodily harm to
others if not controlled is under a duty to exercise reasonable
care to control the third person to prevent him from doing such
harm,” id., 8 319 at 129. See, also, Bartunek v. State, 266 Neb.
454, 666 N.W.2d 435 (2003).

Similarly, § 37 of 2 Restatement (Third) of Torts: Liability
for Physical and Emotional Harm (2012), which we referred to
approvingly in Ginapp v. City of Bellevue, supra, explains that
an actor whose conduct has not created a risk of physical harm
to another has no duty of care to that other person, unless an
affirmative duty created by another circumstance is applicable.
Such an affirmative duty can arise from the circumstance of a
special relationship.

We have previously adopted certain special relationship pro-
visions found in the Restatement (Third), supra. In particular,
we have adopted special relationship provisions in 8 40 regard-
ing the duty owed to another with regard to risks that arise
within the relationship. See, Peterson v. Kings Gate Partners,
290 Neb. 658, 861 N.W.2d 444 (2015) (landlord-tenant rela-
tionship in § 40(b)(6)); Martensen v. Rejda Bros., 283 Neb.
279, 808 N.W.2d 855 (2012) (employer-employee relationship
in § 40(b)(4)).
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Special relationships are also described in 8§ 41 of the
Restatement (Third), supra. Section 8§ 41(a), which we referred
to in Ginapp v. City of Bellevue, supra, provides: “An actor in
a special relationship with another owes a duty of reasonable
care to third parties with regard to risks posed by the other that
arise within the scope of the relationship.” Section 41(b) lists
special relationships, including the custodial relationship as
follows: “Special relationships giving risk to the duty provided
in Subsection (a) include: . . . (2) a custodian with those in its
custody.” In this regard, we note that the comments to § 41
state that custodial relationships include a jailer of a dangerous
criminal and hospitals for the mentally ill and for those with
contagious diseases. See 2 Restatement (Third), supra, § 41,
comment f. We believe § 41(b) is consistent with our jurispru-
dence and prudent. We therefore adopt the custodial special
relationship outlined in § 41(b)(2) of the Restatement (Third),
supra, at this time.

We have stated that the duty of a custodian to prevent a
person in custody from causing harm to others is premised on
the degree of control afforded to one who “‘takes charge’” of
another. Ginapp v. City of Bellevue, 282 Neb. 1027, 1034, 809
N.W.2d 487, 493 (2012). The Restatement (Third) explains
that the custodial relationship need not be “full-time physical
custody giving the custodian complete control over the other
person,” but that to the extent that “there is some custody and
control of a person posing dangers to others, the custodian
has an affirmative duty to exercise reasonable care, consistent
with the extent of custody and control.” 2 Restatement (Third),
supra, § 41, comment f. at 67. See, also, Ginapp v. City of
Bellevue, supra.

In this case, we determine that the appellants have alleged
sufficient facts in their second amended complaint, which we
accept as true, to show that Loyd was in Lasting Hope’s custody
and that therefore, such facts give rise to a duty. The appel-
lants allege that the OPD had taken Loyd into emergency pro-
tective custody and transferred him to Lasting Hope. Pursuant
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to § 71-919 of the Nebraska Mental Health Commitment Act,
Neb. Rev. Stat. 88 71-901 to 71-962 (Reissue 2009 & Cum.
Supp. 2016), an individual admitted under emergency protec-
tive custody is to undergo a mental health evaluation to be
performed by a mental health professional within 36 hours of
being admitted to a mental health facility. Section 71-919(4)
provides that such an individual is to be released from emer-
gency protective custody after the completion of such evalu-
ation, unless the mental health professional determines that
the person is mentally ill and dangerous or a dangerous
sex offender.

According to the second amended complaint, Loyd was
transferred to Lasting Hope on August 8, 2013, under emer-
gency protective custody. He underwent a mental health evalu-
ation and was found not to be a danger to himself or others.
However, Lasting Hope did not discharge Loyd after the com-
pletion of the mental health evaluation. In fact, the allegations
are to the contrary.

The appellants allege that on August 12, 2013, Loyd called
the OPD from Lasting Hope to turn himself in on his out-
standing arrest warrant. The appellants alleged that when
the officers arrived at Lasting Hope to arrest Loyd, “Lasting
Hope represented to Officer Doe #1 and Officer Doe #2 that
Loyd could not be released and an arrest could not be made
because the [emergency protective custody] hold was still
in effect.” The appellants further alleged that “[d]espite the
OPD’s efforts to take Loyd into their custody and control,
Lasting Hope prevented Loyd from leaving.” According to the
appellants, Jane Doe Nurse #1 in particular “was responsible
for the discharge of Loyd and involved in the failure to prop-
erly review the circumstances of Loyd’s admission and com-
municate effectively to the OPD that Lasting Hope planned to
release Loyd.”

These facts alleged in the appellants’ second amended com-
plaint, which we accept as true, are sufficient to demonstrate
that Lasting Hope had “taken charge” of Loyd. Lasting Hope
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did not allow Loyd to be released into the OPD’s custody
when the officers arrived at Lasting Hope to arrest him on
his outstanding warrant, even though it appears that emer-
gency protective custody had expired. Taking these allega-
tions as true, they show that by not releasing Loyd into
the OPD’s custody, Lasting Hope demonstrated that it had
taken charge of Loyd and had established custody over him.
Accordingly, based on the facts as pled in the second amended
complaint, Lasting Hope had Loyd in its custody, and apply-
ing 8§ 41(b) of 2 Restatement (Third) of Torts: Liability for
Physical and Emotional Harm (2012), noted above, the Lasting
Hope defendants therefore owed a duty of reasonable care to
third parties, including Melissa, with regard to risks posed
by Loyd, consistent with the nature and extent of custody
exhibited by Lasting Hope. The district court erred when it
determined that the Lasting Hope defendants did not owe a
duty to Melissa. We further determine that the appellants pled
sufficient facts which could establish that the Lasting Hope
defendants breached the duty owed to Melissa. The appellants
allege in their second amended complaint that “[o]n August
14, 2013, Loyd left Lasting Hope on his own, without supervi-
sion, being questioned or stopped, and without Lasting Hope
even noticing he was gone.” The appellants allege that Lasting
Hope failed to inform the OPD that Loyd had left its premises
and failed to warn Melissa that Loyd was no longer at Lasting
Hope. The appellants further allege that the Lasting Hope
defendants’ actions and inaction were the proximate cause of
Melissa’s death.

Accepting these facts as true, we determine that the appel-
lants alleged sufficient facts to state claims against the Lasting
Hope defendants which are plausible on their face. Thus, we
determine that the district court erred when it granted the
motions to dismiss and dismissed the appellants’ case with
respect to these defendants. We reverse the decision of the
district court with respect to the Lasting Hope defendants
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and remand the cause for further proceedings consistent with
this opinion.

UNMC Defendants.

The appellants contend that because the UNMC defendants
had a duty to warn Melissa or otherwise protect Melissa from
Loyd’s violent behavior, the district court erred when it granted
the motion to dismiss filed by these defendants or, in the alter-
native, the district court erred when it denied the appellants’
motion to amend the allegations in the second amended com-
plaint which relate to claims against the UNMC defendants.
We assume in our analysis that the proposed amendment is
given in good faith. With this understanding, we find merit to
appellants’ assignment of error in which they claim that denial
of their motion to amend was error.

In its order granting the motions to dismiss, the district court
acknowledged that the appellants’ second amended complaint
contained an allegation that Loyd **‘expressed feelings of vio-
lence,”” but nevertheless concluded that an absence of an alle-
gation that “Loyd indicated in any manner to any of the named
Defendants his thoughts regarding or his intention to cause any
injury to the victim Melissa . . . is fatal.” The appellants con-
tend that the allegations taken together were sufficient to state
a cause of action against the UNMC defendants but that in
any event, this perceived flaw can be cured by an amendment
adding the following sentence: “Loyd sufficiently communi-
cated to Defendants a serious threat of physical violence to a
reasonably identifiable victim. Melissa . . . was a reasonably
identifiable victim.” In denying appellants’ motion to amend,
the district court stated that the amendment would be futile.
We review de novo a trial court’s conclusion that a proposed
amendment would be futile. Estermann v. Bose, 296 Neb. 228,
892 N.W.2d 857 (2017). In this case, we conclude that the dis-
trict court erred as a matter of law.

We have stated that “‘[a] district court’s denial of leave
to amend pleadings is appropriate only in those limited
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circumstances in which undue delay, bad faith on the part
of the moving party, futility of the amendment, or unfair
prejudice to the nonmoving party can be demonstrated.””
Estermann v. Bose, 296 Neb. at 251, 892 N.W.2d at 873,
quoting Golnick v. Callender, 290 Neb. 395, 860 N.W.2d
180 (2015).
In Estermann, we quoted the Nebraska Court of Appeals’
opinion in Bailey v. First Nat. Bank of Chadron, 16 Neb. App.
153, 741 N.W.2d 184 (2007), which held that where leave to
amend is sought
before discovery is complete and before a motion for sum-
mary judgment has been filed, the question of whether
such amendment would be futile is judged by reference to
Neb. Ct. R. of PIdg. in Civ. Actions 12(b)(6) (rev. 2003)
[now codified as Neb. Ct. R. of Pldg. [8] 6-1112(b)(6)].
Leave to amend in such circumstances should be denied
as futile only if the proposed amendment cannot with-
stand a rule 12(b)(6) motion to dismiss.”

296 Neb. at 253, 892 N.W.2d at 875, quoting Bailey v. First

Nat. Bank of Chadron, supra.

In this case, the appellants sought to amend their second
amended complaint after the district court had granted the
defendants’ motion to dismiss, but before discovery was com-
plete and before a motion for summary judgment had been
filed. Therefore, the appellants’ motion for leave to amend
should have been denied as futile only if the complaint with the
addition of the proposed amendment cannot withstand a motion
to dismiss under Neb. Ct. R. Pldg. § 6-1112(b)(6).

With respect to the existing second amended complaint,
paragraph 48 alleges that “[d]uring this time, Loyd was an
imminent danger to himself and Melissa” and paragraph 53
alleges that “[a]t all times, Loyd remained mentally ill and
dangerous to himself, Melissa, and others.” In their motion to
amend, the appellants sought to amend their second amended
complaint by specifically adding the sentence: “Loyd suf-
ficiently communicated to Defendants a serious threat of
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physical violence to a reasonably identifiable victim. Melissa

. . was a reasonably identifiable victim.” In order to deter-
mine the propriety of the ruling on the proposed amendment,
we review the applicable substantive law.

Although Jane Doe Physician #1 is a psychiatrist, we refer
to statutes regarding mental health practitioners for our legal
framework. Mental health treatment providers are liable for
failing to warn of a patient’s threatened behavior only under
certain exceptional circumstances. The Mental Health Practice
Act, see Neb. Rev. Stat. 88 38-2102 to 38-2139 (Reissue
2016), and the Psychology Practice Act, see Neb. Rev. Stat.
§8 38-3101 to 38-3132 (Reissue 2016), contain limits on lia-
bility. A mental health practitioner or psychologist is not liable
for failing to warn of a patient’s threatened behavior unless the
patient has communicated to the practitioner a serious threat
of physical violence to a reasonably identifiable victim. See
88 38-2137(1) and 38-3132(1).

[12] The pertinent statute in the Mental Health Practice Act,
§ 38-2137(1), states:

There shall be no monetary liability on the part of, and
no cause of action shall arise against, any person who
is licensed or certified pursuant to the Mental Health
Practice Act for failing to warn of and protect from a
patient’s threatened violent behavior or failing to predict
and warn of and protect from a patient’s violent behavior
except when the patient has communicated to the mental
health practitioner a serious threat of physical violence
against himself, herself, or a reasonably identifiable vic-
tim or victims.

Section 38-2137(2) goes on to state:

The duty to warn of or to take responsible precautions to
provide protection from violent behavior shall arise only
under the limited circumstances specified in subsection
(1) of this section. The duty shall be discharged by the
mental health practitioner if reasonable efforts are made
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to communicate the threat to the victim or victims and to
a law enforcement agency.

A section in the Psychology Practice Act, § 38-3132(1),
is substantially similar to § 38-2127(1) of the Mental Health
Practice Act. Section 38-3132(1) provides:

No monetary liability and no cause of action shall arise
against any psychologist for failing to warn of and pro-
tect from a client’s or patient’s threatened violent behav-
ior or failing to predict and warn of and protect from
a client’s or patient’s violent behavior except when the
client or patient has communicated to the psychologist a
serious threat of physical violence against a reasonably
identifiable victim or victims.

In Munstermann v. Alegent Health, 271 Neb. 834, 716
N.W.2d 73 (2006), we noted that there was no comparable
statute addressed to potential liability of a psychiatrist. But we
nevertheless concluded that the duty described in the foregoing
statutes should be required of psychiatrists. In Munstermann,
we stated that “a duty to warn and protect arises only if the
information communicated to the psychiatrist leads the psy-
chiatrist to believe that his or her patient poses a serious risk of
grave bodily injury to another.” 271 Neb. at 848, 716 N.W.2d
at 85. We stated that the “question is whether a serious threat
of physical violence was actually ‘communicated’ to the psy-
chiatrist.” 1d.

In the appellants’ second amended complaint, the appel-
lants alleged that Loyd had assaulted and battered Melissa
in June 2013 and that the OPD had been contacted regarding
the incident. The OPD completed a domestic violence report
regarding the incident, and an investigation was ongoing. The
appellants also alleged that Melissa contacted the OPD at
various times in July and August regarding Loyd’s violence
toward her.

On August 7, 2013, the OPD issued an arrest warrant for
Loyd for the misdemeanor assault and battery of Melissa. The
appellants specifically alleged that Lasting Hope was “aware
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of his misdemeanor warrant” attributable to his prior violence
toward Melissa. On August 8, when speaking with the OPD,
Loyd “expressed a desire to kill,” and he was therefore placed
under emergency protective custody and transferred to Lasting
Hope. The appellants alleged that “Lasting Hope knew or
should have known that the [emergency protective custody]
hold placed on Loyd was the result of Loyd threatening to
kill his mother and professing he was a danger to himself and
others.” The appellants specifically allege that while he was
at Lasting Hope, Loyd made repeated calls to Melissa from
Lasting Hope’s landline telephone.

In this case, the appellants allege in their second amended
complaint that Jane Doe Physician #1, a psychiatrist employed
by UNMC, conducted a mental health evaluation of Loyd.
Jane Doe Physician #1 was brought in to evaluate Loyd, and
for purposes of this lawsuit, the scope of the duty of Jane
Doe Physician #1 was dictated by the context and purpose for
which she was consulted. As we noted above, Loyd was taken
to Lasting Hope pursuant to the emergency protective custody
provisions of the Nebraska Mental Health Commitment Act.
Section 71-919(4) provides:

The administrator of the facility shall have such person
evaluated by a mental health professional as soon as rea-
sonably possible but not later than thirty-six hours after
admission. The mental health professional shall not be the
mental health professional who causes such person to be
taken into custody under this section and shall not be a
member or alternate member of the mental health board
that will preside over any hearing under the Nebraska
Mental Health Commitment Act or the Sex Offender
Commitment Act with respect to such person. A person
shall be released from emergency protective custody after
completion of such evaluation unless the mental health
professional determines, in his or her clinical opinion,
that such person is mentally ill and dangerous or a dan-
gerous sex offender.
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The language of the quoted statute described the context of
Jane Doe Physician #1’s task: to evaluate Loyd to determine
whether he was mentally ill and dangerous. Paragraphs 27 et
seq. of the second amended complaint refer to and cite the
emergency protective custody provisions, and it flows from
8 71-919(4) that in Jane Doe Physician #1’s evaluation of the
person in custody, Loyd would be called upon to communicate
to Jane Doe Physician #1 information bearing on his danger-
ousness with respect to himself or others. Under Munstermann
v. Alegent Health, 271 Neb. 834, 716 N.W.2d 73 (2006), Jane
Doe Physician #1, a psychiatrist, is exposed to liability in the
limited circumstance where information has been communi-
cated to her which leads her to believe that Loyd poses a seri-
ous threat of physical harm against a reasonably identifiable
victim. Given the existing allegations in the second amended
complaint, the addition of the proposed amendment results
in a complaint which under Munstermann and by applica-
tion of respondeat superior, states a cause of action against
the UNMC defendants and can withstand a motion to dismiss
under § 6-1112(b)(6).

Upon our de novo review, we conclude that leave to amend
would not be futile and that the district court’s legal conclu-
sion to the contrary was error. We conclude that the district
court erred when it denied the appellants’ motion to amend
and dismissed the appellants’ case with respect to the UNMC
defendants. We reverse the rulings of the district court denying
the appellants’ motion to amend and dismissing the UNMC
defendants and remand the cause for further proceedings con-
sistent with this opinion.

CONCLUSION
We determine that the district court erred when it dis-
missed the appellants’ second amended complaint for failure
to state a claim with respect to the Lasting Hope defendants.
We further conclude that appellants’ proposed amendment
would not be futile and that the district court erred when it



-21 -

297 Nebraska Reports
RODRIGUEZ v. CATHOLIC HEALTH INITIATIVES
Cite as 297 Neb. 1

denied the appellants’ motion to amend the second amended
complaint and dismissed the action as to the UNMC defend-
ants. Therefore, the court’s order dismissing the appellants’
complaint as to the Lasting Hope defendants and the UNMC
defendants and its further order denying the appellants’ motion
for leave to file an amended complaint are reversed and the
cause is remanded for further proceedings consistent with
this opinion.

Reversedand remanded for

further proceedings.

Wright, Cassel, and Funke, JJ., not participating.
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Sentences: Appeal and Error. An appellate court will not disturb a sen-
tence imposed within the statutory limits absent an abuse of discretion
by the trial court.
. Judges: Words and Phrases. A judicial abuse of discretion exists when
the reasons or rulings of a trial judge are clearly untenable, unfairly
depriving a litigant of a substantial right and denying just results in mat-
ters submitted for disposition.
Constitutional Law: States: Minors: Convictions: Sentences:
Probation and Parole. It is unconstitutional for a state to impose a
sentence of life imprisonment without parole on a juvenile convicted of
a nonhomicide offense.
Minors: Convictions. Juvenile offenders convicted of nonhomicide
crimes must be given some meaningful opportunity to obtain release
based on demonstrated maturity and rehabilitation.
Minors: Convictions: Homicide: Sentences. In Miller v. Alabama, 567
U.S. 460, 132 S. Ct. 2455, 183 L. Ed. 2d 407 (2012), the U.S. Supreme
Court declined to extend a categorical bar of no life-without-parole sen-
tences to juveniles convicted of homicide.
. Minors: Sentences. A sentencer must take into account how children
are different and how those differences counsel against irrevocably sen-
tencing them to a lifetime in prison.
Constitutional Law: States: Courts: Time: Appeal and Error. When
a new substantive rule of constitutional law controls the outcome of a
case, the federal Constitution requires state collateral review courts to
give retroactive effect to that rule.
Minors: Convictions: Homicide: Sentences. A juvenile offender con-
victed of a homicide offense may be sentenced to life imprisonment
without parole so long as the sentencer considered specific, individual-
ized factors before handing down that sentence.
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9. Sentences: Judgments. The appropriateness of a sentence is necessarily
a subjective judgment and includes the sentencing judge’s observations
of the defendant’s demeanor and attitude and all of the facts and circum-
stances surrounding the defendant’s life.

Appeal from the District Court for Douglas County: J
Russell Derr, Judge. Affirmed.

Jeffery A. Pickens, of Nebraska Commission on Public
Advocacy, for appellant.

Douglas J. Peterson, Attorney General, and Melissa R.
Vincent for appellee.

Heavican, C.J., Wright, Miller-Lerman, Cassel, Stacy,
Kelch, and Funke, JJ.

Funke, J.

NATURE OF CASE

In 2000, a jury found Earnest D. Jackson guilty of first
degree murder but acquitted him of the use of a deadly weapon
charge. The court sentenced him to life imprisonment for the
first degree murder conviction. On direct appeal, we affirmed
Jackson’s conviction and sentence.!

This is Jackson’s appeal from the district court’s order
resentencing him for his first degree murder conviction. At
the time of the crime, Jackson’s age was 17 years 10 months.
The resentencing was required under the U.S. Supreme Court’s
decisions in Miller v. Alabama? and Montgomery v. Louisiana®
and this court’s decision in State v. Mantich.* Following a full
evidentiary hearing and arguments, Jackson was resentenced

! State v. Jackson, 264 Neb. 420, 648 N.W.2d 282 (2002).

2 Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455, 183 L. Ed. 2d 407
(2012).

3 Montgomery v. Louisiana, 577 U.S. 190, 136 S. Ct. 718, 193 L. Ed. 2d 599
(2016).

4 State v. Mantich, 287 Neb. 320, 842 N.W.2d 716 (2014).
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in accordance with Nebraska statutes. Jackson appeals his
resentencing. We affirm.

FACTS

Facts of Crime and Direct Appeal

In Jackson’s direct appeal, we set forth the facts upon which
his conviction was supported. On August 31, 1999, Robert
Sommerville, Shawon McBride, Dante Chillous, and Jackson
were riding in a gray Cadillac, without a particular destination.
They ended up near the Redman Apartments, where they con-
versed in the parking lot with a group of people. Sommerville
testified that they spoke with Shalamar Cooperrider, then fol-
lowed Cooperrider to his aunt’s house, where Chillous and
Jackson got out of the car. At some point, McBride picked up
Cooperrider and Jackson at Jackson’s house and dropped them
off at an alley a block south of Redman Avenue.

Lance Perry resided in an apartment located at 4614 Redman
Avenue with his mother, Margaret Parrott, and his sister
Elizabeth Williams. On the evening of August 31, 1999, Parrott
and Perry were outside the apartment until Parrott went inside
at 11:30 p.m. Perry stayed outside with Elexsis Fulton.

While Perry and Fulton were still outside, Cooperrider
approached Perry and the two began talking. Fulton, who had
never met Cooperrider before that night, described him as
“light brown” with a brush haircut, wearing a tan shirt and tan
pants. During the conversation, two more men, whom Fulton
described, respectively, as light-skinned with a ponytail and
dark-skinned with braided hair and a blue “FUBU” brand shirt,
came out of the apartment building one door north of Perry’s
door. At trial, Fulton identified the ponytailed man as Chillous
and the man with braids and a FUBU shirt as Jackson. The
jury received other testimony that Jackson did not have his
hair in braids, but that Chillous wore his hair in a ponytail.
Fulton observed Jackson, Cooperrider, and Chillous leave the
Redman Apartments in a gray Cadillac after Cooperrider’s
conversation with Perry.
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After the Cadillac departed, Perry entered his apartment and
retrieved a .22-caliber Ruger handgun. Parrott and Williams
followed Perry out of the apartment, and Parrott observed
Perry bending down beside a bush by 4612 Redman Avenue,
the apartment building opposite 4614 Redman Avenue. Parrott
reentered the apartment.

Fulton testified that the gray Cadillac returned later that
evening and that Jackson, Cooperrider, and Chillous got out
of the Cadillac. Fulton further testified that Cooperrider had
changed from tan clothing to black clothing. Fulton observed
the three men approach Perry, at which time, Cooperrider
and Perry began arguing. Chillous and Jackson went across
the street to Chillous’ home, and on their way back, Fulton
saw Chillous try to hand Cooperrider a gun. Fulton testified
that Jackson got involved in the argument, then pulled out a
gun and struck Perry in the head three times. Fulton then ran
inside the building and continued to watch from an upstairs
window. Fulton testified that Chillous was the first to fire a
gun and that he saw Perry being shot in the back while lying
on his stomach.

Fulton testified at Jackson’s trial that he had no doubt
that Jackson shot Perry. Fulton had not known the names of
Jackson, Chillous, or Cooperrider before bystanders (who had
not witnessed the shooting) told Fulton the names of the three
men. Jackson’s counsel read into evidence Fulton’s testimony
from the preliminary hearing that Fulton had learned Jackson’s,
Cooperrider’s, and Chillous’ names from the police. Fulton tes-
tified that he had identified Jackson, Cooperrider, and Chillous
at the preliminary hearing as the men who shot Perry. Fulton
had not previously identified Jackson in a photographic or
police lineup.

Parrott heard 20 to 30 shots that sounded as if they were com-
ing from different types of guns at different distances; Williams
testified that the sound resembled firecrackers. Parrott and
Williams ran outside after hearing gunshots and found Perry
on the sidewalk with bullet wounds in his stomach. Parrott
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removed a gun from Perry’s belt and gave it to Williams, tell-
ing her to get rid of it. Parrott testified that when she removed
Perry’s gun by the handle, it was not warm.

Williams testified to seeing a man, dressed in black with
dark skin and a brush haircut, fleeing the scene after Perry’s
shooting, but she did not know and could not identify Jackson.
McBride also testified that he saw a man in black firing a gun,
standing by the bushes located near 4612 Redman Avenue.
Although McBride did not see the shooter’s face, he stated that
the shooter wore the same kind of clothing Cooperrider had
been wearing. McBride confirmed that he had seen Jackson
with Cooperrider shortly before the shooting.

Jackson’s aunt testified that at 11:19 p.m. on August 31,
1999, Jackson knocked on her door, entered her home, talked
with her, and went into her basement around 11:30 p.m. to
play a video game. Approximately 20 minutes later, Jackson’s
cousin knocked on the aunt’s bedroom door to get the cordless
telephone and asked her if she had heard gunshots. She had
not. Jackson’s aunt and cousin testified that Jackson had stayed
at the aunt’s home that night.

Officer Harold Scott of the Omaha Police Department
arrived at the scene of the shooting at approximately 12:30
a.m. and discovered Perry’s body on the sidewalk in front
of 4614 Redman Avenue, surrounded by a crowd of people.
Omaha police officer Stefan Davis, upon nearing the scene of
the murder, was notified of people who had fled the area. Later,
Davis received notification that all suspects were in custody.
Jackson, however, was not arrested until October 9, 1999.

Dr. Jerry Jones, who performed the autopsy, determined
that Perry died of multiple gunshot wounds that perforated his
heart, both lungs, liver, spleen, colon, and kidney. Jones testi-
fied that he had examined Perry’s body thoroughly and that he
did not see abrasions on Perry’s head or scalp.

Identical informations were filed against Jackson,
Cooperrider, and Chillous in Douglas County District Court,
charging each of them with first degree murder and use of
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a deadly weapon during the commission of a felony in the
death of Perry. The cases were consolidated for trial on the
State’s motion, but the district court subsequently vacated this
order on the State’s motion. Jackson’s trial, having the low-
est docket number, began first, followed by Cooperrider’s and
Chillous’ trials.

The jury found Jackson guilty of first degree murder, but
acquitted him of using a deadly weapon to commit a felony.
Jackson then filed a motion for new trial, claiming that
Fulton’s testimony regarding Cooperrider and Chillous did not
have proper foundation, that the jury’s verdict was inconsist-
ent and self-contradictory, that the court addressed the jury
outside the parties’ presence after the jury retired for delib-
erations, and that there was insufficient evidence to sustain a
conviction of first degree murder. The district court overruled
Jackson’s motion and sentenced him to life imprisonment.
Further facts surrounding Perry’s shooting are set forth below
as necessary.

At Cooperrider’s own trial, he testified that he was pres-
ent at the scene, that he fired his handgun several times in
self-defense, and that he did not see Jackson at the scene.
Cooperrider also testified that Jackson was not one of the
people who shot Perry. Instead, Cooperrider testified that
Sommerville and one of Sommerville’s friends were present at
Perry’s shooting. Cooperrider testified that Sommerville wore
his hair in braids at the time of Perry’s death, in a hairstyle
similar to Jackson’s. At Chillous’ trial, Cooperrider again testi-
fied that Sommerville and a friend of Sommerville’s were pres-
ent at the scene of Perry’s shooting, but he did not see Jackson
or anyone else at the scene. Juries acquitted both Cooperrider
and Chillous.

Stephen Kraft, Cooperrider’s attorney, submitted an affi-
davit stating that prior to Jackson’s trial, Jackson’s counsel
contacted Kraft to inform Kraft of his intent to subpoena
Cooperrider as a witness on Jackson’s behalf for Jackson’s trial.
Kraft informed Jackson’s counsel that because Cooperrider
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was awaiting trial on identical charges in the same matter,
he would not be willing to testify and would invoke his Fifth
Amendment right against self-incrimination and refuse to tes-
tify if called. Jackson served Kraft with a subpoena directing
Cooperrider’s presence as a witness at Jackson’s trial, but
Kraft again advised Jackson’s counsel that Cooperrider would,
if called, invoke his right against self-incrimination.

Jackson filed a second motion for new trial, alleging that
Cooperrider’s testimony from Cooperrider’s and Chillous’
trials provided new evidence that would have changed the
jury’s verdict in Jackson’s trial. The district court overruled
Jackson’s motion for new trial, finding that Cooperrider’s
testimony was not newly discovered, but only newly avail-
able—Cooperrider merely controlled the dissemination of his
testimony for tactical reasons. In its order, the district court
referred to telephone conversations in which Cooperrider
discussed coordinating his testimony with Chillous and other
witnesses testifying at Chillous’ trial. The district court con-
cluded that even if Cooperrider’s testimony had been pre-
sented at Jackson’s trial, the jury still heard sufficient evi-
dence to convict Jackson.

In Jackson’s direct appeal, this court rejected his argument
that the jury’s verdicts were contradictory and inconsistent. We
concluded that under the aiding and abetting instruction, which
accurately stated the law and to which Jackson did not object,
the jury could find that Jackson was guilty of first degree mur-
der while also finding that he “did not personally fire a deadly
weapon.”® We also rejected his argument that the evidence was
insufficient to support his conviction. Jackson contended that
because investigators had found bullet casings from locations
that showed Perry was shot from multiple angles and because
the autopsy showed no bruising or abrasion on Perry’s head,
Fulton’s account of the crime was not accurate and Fulton
had changed his testimony. However, we characterized his

5 Jackson, supra note 1, 264 Neb. at 432, 648 N.W.2d at 292.
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argument as attacking the witnesses’ credibility and rejected it.
We recited evidence that the location of bullet casings could
not conclusively prove a gun had been fired from that same
location, that Perry did have an abrasion under his left eye, and
that Fulton was sure Jackson had shot Perry.

Finally, we concluded that Cooperrider’s subsequent excul-
patory testimony was not newly discovered evidence. Instead,
it was newly available evidence that did not provide a basis
for a new trial. We agreed with the Ninth Circuit that allowing
a new trial so a codefendant could testify after the govern-
ment could no longer retry the codefendant would encourage
perjury.® We also reasoned that Jackson knew Cooperrider’s
testimony would have been beneficial to him or he would not
have attempted to secure it. We cited many cases in which
courts have held that the posttrial testimony of a codefendant
or coconspirator who refused to testify at the defendant’s trial
is not newly discovered evidence.”

Postconviction and Resentencing
In Jackson’s operative postconviction motion, he sought
an order vacating the judgment of conviction and sentencing,
because the orders were void or voidable under the U.S. and
Nebraska Constitutions. He alleged that his trial attorney was
ineffective for several reasons, including his failure to object
to arguments or evidence about gang affiliations and activities.

& Jackson, supra note 1, citing U.S. v. Reyes-Alvarado, 963 F.2d 1184 (9th
Cir. 1992).

" 1d., citing U.S. v. Freeman, 77 F.3d 812 (5th Cir. 1996); U.S. v.
Theodosopoulos, 48 F.3d 1438 (7th Cir. 1995); U.S. v. Muldrow, 19 F.3d
1332 (10th Cir. 1994); U.S. v. Dale, 991 F.2d 819 (D.C. Cir. 1993); Reyes-
Alvarado, supra note 6; State v. Bright, 776 So. 2d 1134 (La. 2000); State
v. Warren, 592 N.W.2d 440 (Minn. 1999); State v. Redford, 248 Kan. 130,
804 P.2d 983 (1991); Yarbrough v. State, 57 S.W.3d 611 (Tex. App. 2001);
State v. Dunlap, 187 Ariz. 441, 930 P.2d 518 (Ariz. App. 1996); State v.
Jackson, 188 Wis. 2d 187, 525 N.W.2d 739 (Wis. App. 1994). But see,
U.S. v. Montilla-Rivera, 115 F.3d 1060 (1st Cir. 1997); Totta v. State, 740
So. 2d 57 (Fla. App. 1999).
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But Jackson’s primary argument was that he was effectively
sentenced to life without parole for a crime that occurred when
he was 17 years old and that this sentence was prohibited
by the Eighth Amendment to the U.S. Constitution and Neb.
Const. art. I, § 9.

In August 2015, the district court overruled all of Jackson’s
claims except his request for relief under Miller® and Mantich.®
At the postconviction hearing, the court received evidence
that Jackson was born in October 1981; thus, he was age 17
years 10 months when Perry was killed on August 31, 1999.
In October 2015, the court issued an order vacating Jackson’s
life sentence and scheduled a new sentencing hearing for
January 2016.

At the January mitigation hearing, Jackson presented the
testimony of Kayla Pope, who is an attorney, a board-certified
child and adolescent psychiatrist, and an expert in adolescent
brain development. A deposition Pope gave in State v. Smith,
Washington County District Court, No. CRI3-9000001, was
also received at Jackson’s mitigation hearing.

Pope testified that she was the director for neurobehavioral
research at Boys Town National Research Hospital and the
program director for the general psychiatric training program
at Creighton Medical Center and the University of Nebraska
Medical Center.

Though she had not met with Jackson, Pope testified gener-
ally about brain development and how researchers had learned
that the brain develops over time, with the last part of the
brain to develop being the frontal cortex. She said that the pre-
frontal cortex is the part of the brain that controls impulsivity
and emotional responses and that it is not fully developed
in individuals until they reach their mid-20’s. Consequently,
adolescents are more likely to be impulsive and respond emo-
tionally instead of rationally, especially in an emotionally

8 See Miller, supra note 2.
° Mantich, supra note 4.
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charged situation. They often fail to appreciate the conse-
quences of their actions. And because they are seeking to indi-
viduate from their parents, adolescents seek approval from
their peer group, which makes them more susceptible to peer
influence in their decisionmaking than adults.

Kirk Newring, a licensed psychologist, performed a foren-
sic psychological evaluation of Jackson shortly before Jackson
reached age 34. In conducting Jackson’s examination, Newring
attempted to address the following mitigating factors, which
are set forth in Neb. Rev. Stat. 8§ 28-105.02(2) (Reissue 2016):

(d) The convicted person’s age at the time of the
offense;

(b) The impetuosity of the convicted person;

(c) The convicted person’s family and community
environment;

(d) The convicted person’s ability to appreciate the
risks and consequences of the conduct; [and]

(e) The convicted person’s intellectual capacity[.]

In addition to considering the statutory sentencing factors
for offenders under age 18, Newring performed a risk assess-
ment for future violence.

During the evaluation, Jackson denied being abused or
neglected as a child and he said he had a typical childhood
with a young mother and a strong family. A family friend told
Newring that Jackson had a mother and stepfather and good
support growing up but that he got in with the wrong crowd.
Jackson denied having been in a gang but said that he was
around gang people. He did not earn any school credits past
the 8th grade and was expelled from school in the 10th grade.
At age 17, he was placed at the Youth Rehabilitation and
Treatment Center in Kearney, Nebraska, after he violated his
parole for being a minor in possession of a handgun. He appar-
ently violated his parole by being in possession of a stolen
vehicle. He was paroled in May 1999.

An initial classification report from the Department of
Correctional Services completed in 2000 stated that Jackson
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was believed to be involved in bullying other inmates and
characterized him as evasive, having the potential to “assume
a negative leadership role” and to continue to be involved in
altercations with others.

Newring’s report summarized Jackson’s misconduct reports.
Jackson had approximately 250 misconduct reports as of
November 5, 2015. Notably, Jackson had several violations
for drug or intoxicant abuse. Jackson had 25 misconduct
reports which resulted in a sanction of disciplinary segrega-
tion, including threats or fighting, stepping on a staff member’s
foot, and minor physical contact with staff which was acci-
dental. The majority of Jackson’s misconduct reports occurred
before reaching age 25. After age 30, he had about 20 mis-
conduct reports. At the mitigation hearing, Newring testified
that a comparison of the number of misconduct reports during
Jackson’s first 5 years of incarceration to his most recent 5
years “suggests maturing.”

Based on psychological testing, Newring found no indi-
cations that Jackson suffered from a major mental disorder.
But Newring diagnosed him as having personality disorders,
including adjustment disorder with anxiety, cannabis use dis-
order in a controlled environment, and antisocial personality
disorder. Newring stated that Jackson will meet the criteria
for cannabis use disorder until he has demonstrated sobriety
in a community setting and that he met the criteria for anti-
social personality disorder because of his early childhood
misbehavior, rules violations as an adolescent, and institu-
tional misbehavior as a young adult. He stated that Jackson’s
improved behavior was consistent with research showing that
antisocial behavior reduces in an individual’s late 30°s to
early 40’s.

Newring further noted that since being incarcerated, Jackson
earned his diploma through the GED program in 2008. Jackson
also completed several programs, including “Criminal and
Addictive Thinking | [and 11]” on October 7 and December 12,
2014; “Group Process” on October 2, 2014; “Recovery Issues
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I [and 11]” on October 6 and December 9, 2014; “Within My
Reach Relationship and Communication Program” on October
15, 2014; “Relapse Prevention | [and 1I]” on December 9,
2014, and February 9, 2015; “Special Issues” on February 10,
2015; “Long Term Residential Substance Abuse Treatment
Program” on February 11, 2015; “Most Improved” in the sub-
stance abuse unit from December 2014 through February 2015;
“Psychology of Incarceration” on February 10, 2015; “Character
& Paradigms Class” in February 2015; and “Common Sense
Parenting” on April 15, 2015.

After he completed the substance abuse program, Jackson
was asked to participate as a mentor, because he was a positive
role model. Although his discharge summary from the program
stated that he might relapse if released because of his long
incarceration, his prognosis for recovery was good. He was
reclassified from maximum custody to medium custody. He
had earned enough credits for community custody status, but
that classification was not available for anyone serving a life
sentence without parole.

Jackson’s 1Q was in the average range. A test used to meas-
ure academic achievement showed he had reached a 12th
grade level of performance or higher in all areas.

Newring noted that Jackson now had strong ties with his
family members, who were supportive of him. He believed
that Jackson’s recent sobriety, employment experience with
the Department of Correctional Services, and family ties were
strengths for him. He found it unlikely that Jackson would
“re-experience that context that led to his crime of convic-
tion,” because he no longer abused drugs or wanted to impress
his peers “in the thug life.” He concluded that Jackson pre-
sented a low risk for future acts of violence. At the end of this
hearing, the court ordered a presentence investigation report
and scheduled the sentencing hearing for April 2016.

During the sentencing hearing, the court received as an
exhibit a sentencing brief with attachments from Jackson’s
attorney. Many of the attachments were letters of support to the



-34 -

297 Nebraska Reports
STATE v. JACKSON
Cite as 297 Neb. 22

judge from Jackson’s friends and family members. One letter
was from a man who had taught a “self-betterment cognitive
restructuring” class that Jackson had participated in. He said
he had known Jackson for 3 years and that when the class was
over, he asked Jackson to assist as a lay instructor. He said
Jackson had demonstrated considerable willingness to improve
himself and had used his time and abilities to help other
inmates with decisionmaking and conflict resolution.

Some of the attachments were copies of other resentencing
orders for different adolescent offenders or newspaper stories
about them. Another attachment was a report by the Violence
Policy Center that analyzed 2011 data on black homicide vic-
timization. The report showed that for 2011, the national black
homicide victimization rate was 17.51 per 100,000. “For that
year, Nebraska ranked first as the state with the highest black
victimization rate. Its rate of 34.43 per 100,000 was nearly
double the national average . . . .” There were 30 black homi-
cide victims in Nebraska that year. A report by the Department
of Health and Human Services showed that in Nebraska, homi-
cide was the leading cause of death for African-Americans
who were between the ages of 15 and 34. Attached news
reports showed that three of the other individuals alleged to be
involved in Perry’s murder had been killed. Chillous was killed
in a 2005 shooting. Later that year, Cooperrider was killed in
a shooting. In 2010, Sommerville was killed in a shooting,
McBride was sentenced to prison for possession of cocaine
with intent to distribute, and Fulton was sentenced to prison
for first degree assault. In 2014, Fulton was again sentenced to
prison for weapon offenses.

Jackson’s attorney argued that the court should rely on the
bill of exceptions from Jackson’s trial and not police reports
in the presentence investigation report, because Jackson’s
codefendants had testified inconsistently with their police
statements and had been impeached on that basis. Jackson
argued that two relevant considerations for resentencing were
that the jury had found he did not fire a weapon and that he



- 35 -

297 Nebraska Reports
STATE v. JACKSON
Cite as 297 Neb. 22

had necessarily been convicted of aiding and abetting two
principals who were acquitted. He argued that Fulton never
identified Jackson as a participant until he saw him sitting
with his two codefendants at the preliminary hearing and that
Sommerville had a hairstyle that was similar to Jackson’s when
Perry was Killed.

Jackson’s attorney argued that under Miller and Montgomery,
the court had to consider Jackson’s level of participation in
Perry’s killing and that he had not personally killed anyone.
He also argued that Jackson had grown up in “horrific, crime-
producing settings” that were “especially dangerous for young
black males.” He argued that as an adolescent, Jackson was
very vulnerable to negative influences and pressures. He stated
he had not asked Jackson to take responsibility and express
remorse for the murder because he believed that Jackson was
innocent and that sometimes innocent people are convicted.
He asked the court not to hold Jackson’s claim of innocence
against him in light of Cooperrider’s and Chillous’ acquittals.
He argued that Jackson’s demonstrated capacity for change was
a relevant consideration for resentencing under Montgomery.
Jackson made a personal statement to underscore the nega-
tive influence of his early environment on his bad behaviors
and his later ability to take responsibility for improving him-
self and helping others. He explained the support network he
would have upon release and asked for a meaningful chance
for parole.

Jackson’s attorney distinguished the facts of other cases in
which the court had resentenced an adolescent offender to a
lengthy term of imprisonment. For example, he pointed out
that unlike Jackson, the offender in Mantich was convicted of
using a weapon to commit a felony. He recommended that the
court resentence Jackson to a term of 40 to 50 years’ impris-
onment with credit for time served. This sentence would have
resulted in Jackson’s serving another 3% years before he was
eligible for parole and another 8% years before his manda-
tory discharge.
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The State argued that this court had held the evidence was
sufficient to support Jackson’s conviction for first degree mur-
der and that this conviction was the crime for which Jackson
was being resentenced. The deputy county attorney empha-
sized that his guilt was not at issue. She focused on Fulton’s
testimony that he had no doubt Jackson had shot Perry and
that Jackson had hit Perry in the head first. She stressed that
Jackson had left the scene and returned with a gun. And she
argued that the court had to consider Jackson’s age when Perry
was killed, because he was only “a couple months away from
not receiving the benefit of Alabama v. Miller.” She argued
that most of the accolades Jackson had received while incar-
cerated occurred after Miller was issued and that even after
Miller, he had received 22 misconduct reports. She argued that
Newring had also assessed adolescent offenders to have a low
risk of future violence in two other cases and that he “always
considered the defendant’s version of the facts rather than the
facts in the record.”

The court stated from the bench that except “for about 49
days, we wouldn’t even be here” and thus Jackson would not
have had a chance at parole. It set out the statutory factors that
it must consider, including the “person’s age, the impetuosity
of the convicted person, the defendant’s family [and] com-
munity environment, his ability to appreciate the risks and
consequences of the conduct, [and] the convicted person’s
intellectual capacity,” as well as the report Newring prepared
for the court.

The court did not restate the facts of the crime or Jackson’s
level of participation in the crime. It distinguished the resen-
tencing of the defendant in Mantich and another offender,
because those crimes involved random acts of violence and
a “chance encounter with evil.” The court went on to state,
“But we still have a person here who is dead, and your cli-
ent, the defendant, was convicted of his murder, and so | think
anything but a substantial period of incarceration would be
inappropriate.” The court stated that it had crafted a sentence



-37-

297 Nebraska Reports
STATE v. JACKSON
Cite as 297 Neb. 22

that would allow Jackson to work toward a future release
after a substantial additional period of incarceration. It resen-
tenced Jackson to 60 to 80 years’ imprisonment with credit
for the 6,044 days that he had served. The court calculated
that Jackson would be eligible for parole in about 13% years.
Jackson timely appealed.

ASSIGNMENT OF ERROR
Jackson assigns that the district court abused its discretion
in imposing an excessive sentence because it failed to properly
consider the applicable legal principles.

STANDARD OF REVIEW
[1,2] An appellate court will not disturb a sentence imposed
within the statutory limits absent an abuse of discretion by the
trial court.’® A judicial abuse of discretion exists when the rea-
sons or rulings of a trial judge are clearly untenable, unfairly
depriving a litigant of a substantial right and denying just
results in matters submitted for disposition.*

ANALYSIS
[3,4] In State v. Nollen,*? we set forth the law on the sentenc-
ing of juvenile offenders. We noted that in Graham v. Florida,*®
the U.S. Supreme Court held that it is unconstitutional for a
State to impose a sentence of life imprisonment without parole
on a juvenile convicted of a nonhomicide offense and that the
Constitution required that those juveniles be given *“‘some
meaningful opportunity to obtain release based on demon-

strated maturity and rehabilitation.””4

10 State v. Mantich, 295 Neb. 407, 888 N.W.2d 376 (2016).
.
12 State v. Nollen, 296 Neb. 94, 892 N.W.2d 81 (2017).

13 Graham v. Florida, 560 U.S. 48, 130 S. Ct. 2011, 176 L. Ed. 2d 825
(2010).

1 Nollen, supra note 12, 296 Neb. at 118, 892 N.W.2d at 97, quoting
Graham, supra note 13.
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[5,6] We also noted that in Miller,’s the Court declined to
extend a categorical bar of no life-without-parole sentences
to juveniles convicted of homicide. Instead, the U.S. Supreme
Court held that a sentencer must *“‘take into account how chil-
dren are different, and how those differences counsel against
irrevocably sentencing them to a lifetime in prison.””16

[7] The U.S. Supreme Court, in Montgomery v. Louisiana,
held that the prohibition in Miller of mandatory life imprison-
ment without parole for juvenile offenders announced a new
substantive rule.r” The Court further held that when a new
substantive rule of constitutional law controls the outcome of
a case, the federal Constitution requires state collateral review
courts to give retroactive effect to that rule.’®

As a result of the Miller holding, our Legislature amended
Nebraska’s sentencing laws for juveniles convicted of first
degree murder.’®* The new sentencing statute mandates that
juveniles convicted of first degree murder are to be sentenced
to a “maximum sentence of not greater than life imprison-
ment and a minimum sentence of not less than forty years’
imprisonment.”?® In determining the sentence, the sentenc-
ing judge must “consider mitigating factors which led to
the commission of the offense.”? Section 28-105.02(2) sets
forth a nonexhaustive list of mitigating factors for the court
to consider.

The crux of Jackson’s argument is that Miller and
Montgomery require resentencing courts to consider the cir-
cumstances of the offense and the extent of the defendant’s

15 See Miller, supra note 2.

16 Nollen, supra note 12, 296 Neb. 118, 892 N.W.2d at 97, quoting Miller,
supra note 2.

17 Montgomery, supra note 3.
8 4.

19 See § 28-105.02.

20§ 28-105.02(1).

21 § 28-105.02(2).
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participation, the defendant’s immaturity and vulnerability
to negative influences at the time of the offense, and the
defendant’s maturation and rehabilitation since the time of
the offense.

[8] As we stated in Nollen, a juvenile offender convicted
of a homicide offense may be sentenced to life imprisonment
without parole so long as the sentencer considered specific,
individualized factors before handing down that sentence.?
Here, Jackson was not sentenced to life imprisonment without
parole, but to imprisonment for a term of years that allows for
parole eligibility.

Furthermore, the record indicates that a full mitigation hear-
ing was held prior to sentencing at which both the State
and Jackson were given an opportunity to present evidence.
The sentencing court heard from two witnesses called by
Jackson and received numerous exhibits offered by Jackson.
The court also ordered a presentence investigation, which gave
Jackson the ability to present his own written statement as
well as various reference letters from his family, friends, and
acquaintances.

During the sentencing hearing, the district court stated that
it had to consider the fact that a jury convicted the defend-
ant of murder in the first degree. However, the court also
stated that it had to consider the mitigating factors set forth in
§ 28-105.02(2), as well as the psychological evaluation com-
pleted by Newring. As a result, we conclude that Jackson’s
sentence does not violate Miller and that therefore, Jackson’s
lone assignment of error is without merit.

Jackson further argues that the district court erred because
it did not consider and make findings concerning (1) the
circumstances of the offense and the extent of Jackson’s par-
ticipation, (2) Jackson’s immaturity at the time of the offense,
(3) Jackson’s vulnerability to negative influences at the time

22 Nollen, supra note 12.
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of the offense, and (4) Jackson’s demonstrated maturity and
rehabilitation since the time of the offense.

However, in State v. Mantich, we held that there was
no language in Miller, nor anything in our case law or in
§ 28-105.02, that would require specific factfinding at sen-
tencing.?® We further held that “the Legislature has set forth
the sentencing procedure applicable to juveniles who have
committed homicide offenses.”? “That procedure is consistent
with Miller and with the Eighth Amendment as it is currently
interpreted by the U.S. Supreme Court.”®

[9] The appropriateness of a sentence is necessarily a sub-
jective judgment and includes the sentencing judge’s observa-
tions of the defendant’s demeanor and attitude and all of the
facts and circumstances surrounding the defendant’s life.?
As a result, upon our review of the record, we conclude that
Jackson’s sentence was in accordance with both Miller and
§ 28-105.02 and therefore find Jackson’s additional arguments
to be without merit.

CONCLUSION
The sentence of the district court is affirmed.
Affirmed.

23 Mantich, supra note 10.

2 1d. at 418, 888 N.W.2d at 384.
% .

% Nollen, supra note 12.
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. Statutes: Appeal and Error. Statutory interpretation is a question
of law, which an appellate court must resolve independently of the
trial court.

Political Subdivisions Tort Claims Act: Appeal and Error. In actions
brought under the Political Subdivisions Tort Claims Act, an appellate
court will not disturb the factual findings of the trial court unless they
are clearly wrong.

Political Subdivisions Tort Claims Act: Judgments: Appeal and
Error. In actions brought pursuant to the Political Subdivisions Tort
Claims Act, when determining the sufficiency of the evidence to sustain
the trial court’s judgment, it must be considered in the light most favor-
able to the successful party; every controverted fact must be resolved in
favor of such party, and it is entitled to the benefit of every inference
that can reasonably be deduced from the evidence.

Political Subdivisions Tort Claims Act: Police Officers and Sheriffs:
Motor Vehicles: Damages. Neb. Rev. Stat. § 13-911 (Reissue 2012)
provides a remedy to an innocent third party for damages caused by a
law enforcement officer’s vehicular pursuit.

Political Subdivisions Tort Claims Act: Police Officers and Sheriffs:
Motor Vehicles: Words and Phrases. An “innocent third party” under
Neb. Rev. Stat. § 13-911 (Reissue 2012) is one who has not promoted,
provoked, or persuaded the driver to engage in flight from law enforce-
ment personnel and one who is not sought to be apprehended in the
fleeing vehicle.

Police Officers and Sheriffs. Whether law enforcement sought to
apprehend an individual is a mixed question of law and fact.
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7. Political Subdivisions Tort Claims Act: Police Officers and Sheriffs:
Motor Vehicles. If during a pursuit under Neb. Rev. Stat. § 13-911
(Reissue 2012) a passenger takes some action that makes him or her
become a person sought to be apprehended, the passenger does not
remain an innocent third party by virtue of the fact that law enforcement
began the pursuit to apprehend the driver only.

8. Appeal and Error. An appellate court is not obligated to engage in an
analysis that is not necessary to adjudicate the case and controversy
before it.

Appeal from the District Court for Madison County: James
G. Kube, Judge. Affirmed.

Terry M. Anderson and Timothy J. O’Brien, of Hauptman,
O’Brien, Wolf & Lathrop, P.C., for appellant.

Vincent Valentino and Brandy R. Johnson for appellee.

Heavican, C.J., Wright, Miller-Lerman, Cassel, Stacy,
Kelch, and Funke, JJ.

Cassel, J.
INTRODUCTION

During an alleged vehicular pursuit by law enforcement,
an underage passenger threw out beer containers to avoid
being apprehended with the evidence. After his vehicle crashed
and he was seriously injured, he sued the County of Stanton,
Nebraska (County), claiming to be an “innocent third party.”*
Following a trial, the district court determined that when the
passenger tossed the beer, he became a subject of the pursuit,
thereby disqualifying him as an innocent third party. Because
the court’s factual findings were not clearly erroneous and its
conclusion followed our case law, we affirm the judgment.

BACKGROUND

Facts
Dillon Fales and Bryant Irish—both minors—attended a
party in a trailer park and consumed beer while there. At

! See Neb. Rev. Stat. § 13-911 (Reissue 2012).
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approximately 12:45 a.m. on February 9, 2014, they left the
party. Irish drove a pickup truck, and Fales sat in the passen-
ger seat.

The trailer park was located south of County Road 844 and
just east of where that road intersects Highway 35 in Stanton
County. A more direct route back to Norfolk, Nebraska, would
have been to turn west onto County Road 844 and then turn
onto Highway 35. But because Fales and Irish heard that law
enforcement officers were on the way, they took “back roads.”
Irish therefore turned east out of the trailer park onto County
Road 844.

As part of his patrol, Stanton County Deputy Sheriff
Michael Petersen had parked his vehicle on the northeast cor-
ner of the trailer park. He observed lIrish’s pickup “fishtail[]”
as it turned east onto County Road 844 and decided to fol-
low it. Petersen could not see how many people were inside
the pickup.

Irish proceeded east on County Road 844 and then turned
south onto County Road 560. Petersen followed. He observed
the pickup turn west onto County Road 842 without signal-
ing its turn. Fales testified that when they turned onto County
Road 842, they were able to confirm that a sheriff’s vehicle
was following them.

As Petersen turned onto County Road 842, he activated his
emergency lights in an attempt to initiate a traffic stop. He
intended to stop the vehicle for a turn signal violation and pos-
sibly for speeding. Petersen “called in to dispatch” at 12:54
a.m. When Fales and Irish saw the emergency lights and real-
ized the deputy was following them, Irish asked Fales if they
“should run for it or pull over.” Fales testified that he shrugged
his shoulders and replied, “‘l don’t know.”” According to
Fales, Irish then “[p]retty much floored” the pickup.

Shortly after Irish accelerated, Fales threw an unopened
30-pack box of beer out of the window. He did so because he
was scared that they would be pulled over by law enforcement,
and he “figured it was better if we didn’t have any beer in the
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vehicle.” Petersen observed several beer cans and a beer box
on the road. A transcript of the “radio traffic” shows that at
12:55 a.m., Petersen reported “[b]eer box out, maybe two” and
“[t]hey are throwing out more Bud Light beverages.” Petersen
considered this to be destruction of evidence and to be a part
of his apprehension. He formed the opinion that the occupant
or occupants in the pickup were minors.

Near the Stanton County line, Petersen slowed and deacti-
vated his emergency lights. It is unclear how far Petersen was
behind the pickup at that time.

As the pickup approached a sharp curve, it was traveling
too fast for the conditions and left the roadway. An accident
reconstructionist opined that the vehicle’s minimum speed at
the time it began to brake was 86.74 miles per hour. At 12:57
a.m., Petersen radioed: “[T]hey just wrecked. They are in the
ditch.” The pickup struck a concrete culvert. As a result of the
accident, Fales suffered a severe head wound and paralysis
from the chest down.

Pleadings

Fales sued the County, alleging that he was an innocent
third party and that the County was strictly liable to him by
operation of 8§ 13-911. Fales also alleged that the County was
negligent in its pursuit of the vehicle in violation of Neb. Rev.
Stat. 8§ 60-6,114(1) and (3) (Reissue 2010).

The County filed an answer and an amended counter-
claim for declaratory judgment. The counterclaim alleged
that § 13-911(1) and (5) were unconstitutional in violation
of Neb. Const. art. Ill, 8 14. It claimed that the legislation
was “logrolled by amendment to a non-germane bill that was
already engrossed and read pursuant to Legislative Rule.” The
County also asserted that § 13-911(1) and (2) were unconsti-
tutional because the strict liability standard conflicted with or
implicitly amended § 60-6,114(1), (2), and (3), which imposed
an ordinary negligence standard on “‘police vehicles’” dur-
ing a pursuit. The County requested, among other things,
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a declaration that 1981 Neb. Laws, L.B. 273, was facially
unconstitutional, null, and void.

After the district court overruled a motion for summary
judgment by the County on its amended counterclaim for
declaratory judgment, the County filed an amended answer and
second amended counterclaim for declaratory judgment. The
amended answer alleged that the County was entitled to sov-
ereign immunity under Neb. Rev. Stat. § 13-910(1) (Reissue
2012). With respect to the County’s amended counterclaim, it
alleged that 8 13-911(1) and (5) were unconstitutional, because
their strict liability standard “conflicts with and/or implicitly
amends” the ordinary negligence standard contained in Neb.
Rev. Stat. 8§ 13-903(4) (Reissue 2012) and 13-910(1). It fur-
ther alleged that a “tort claim alleging strict liability but not
negligent conduct by an employee of a political subdivision
does not fall within the definition of ‘tort claim.””

District Court’s Judgment
The district court entered judgment in favor of the County.

With respect to Fales’ first cause of action, the court found

that Fales failed to sustain his burden to prove that he quali-

fied as an innocent third party. The court specifically found
the following:

e Petersen “affirmed that when observing the destruction of
evidence, such as when beer gets thrown out of a vehicle, that
his focus of apprehension broadens to include the individual
responsible for committing this potential act of concealing
criminal activity.”

* When Fales threw the box of beer cans out of the pickup,
“he was actively engaging in criminal activity which was
observed by the law enforcement officer in pursuit of
the vehicle.”

* “[W]hen Fales threw the beer out of the pickup truck, which
Petersen observed, he lost his status as a potential ‘inno-
cent third party.”” And although Petersen “did not know it
was Fales who was the passenger in the truck, or even if
there were any passengers in the truck, Petersen’s purpose
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of apprehension broadened to include any and all persons

inside the vehicle who may have attempted to destroy or con-

ceal evidence.”
The court also rejected Fales’” second cause of action asserting
negligence under 8 60-6,114. Finally, the court “decline[d]
to return to the constitutional claim of the [County] under
which it previously sought summary judgment and was
unsuccessful.”

Fales filed a timely appeal, and the County cross-appealed.
We moved the case to our docket.?

ASSIGNMENTS OF ERROR

Fales assigns that the district court erred in (1) finding he
was not an innocent third party under 8 13-911 and (2) dismiss-
ing his complaint “on his cause of action under . . . § 13-911.”

On cross-appeal, the County assigns that the district court
erred in not declaring 1981 Neb. Laws, L.B. 273, § 31, and
1984 Neb. Laws, L.B. 590, § 2, unconstitutional as in viola-
tion of Neb. Const. art. 11, § 14.

STANDARD OF REVIEW

[1] Statutory interpretation is a question of law, which an
appellate court must resolve independently of the trial court.?

[2,3] In actions brought under the Political Subdivisions
Tort Claims Act, an appellate court will not disturb the factual
findings of the trial court unless they are clearly wrong.* In
such actions, when determining the sufficiency of the evidence
to sustain the trial court’s judgment, it must be considered in
the light most favorable to the successful party; every contro-
verted fact must be resolved in favor of such party, and it is
entitled to the benefit of every inference that can reasonably be
deduced from the evidence.®

2 See Neb. Rev. Stat. § 24-1106 (Reissue 2016).

3 Williams v. City of Omaha, 291 Neb. 403, 865 N.W.2d 779 (2015).
4 1d.

5 1d.
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ANALYSIS

Statute

[4] Section 13-911 provides a remedy to an “innocent third
party” for damages caused by a law enforcement officer’s
“vehicular pursuit.”® The statute provides: “In case of death,
injury, or property damage to any innocent third party proxi-
mately caused by the action of a law enforcement officer
employed by a political subdivision during vehicular pursuit,
damages shall be paid to such third party by the political
subdivision employing the officer.”” Thus, to recover under
§ 13-911, three components must be proved: (1) the person
seeking to recover was an innocent third party, (2) law enforce-
ment was engaged in a vehicular pursuit, and (3) the pursuit
proximately caused the death, injury, or property damage.

Innocent Third Party

The district court began and ended its inquiry with the
innocent-third-party component. We will likewise begin by
considering whether Fales was an innocent third party. If
he was not, the County is not liable regardless of whether a
vehicular pursuit occurred and whether the pursuit proximately
caused his injuries.

[5] An “innocent third party” under § 13-911 is one who
has not promoted, provoked, or persuaded the driver to engage
in flight from law enforcement personnel and one who is not
sought to be apprehended in the fleeing vehicle.® In using the
phrase “innocent third party,” we stated that “the Legislature
was concerned with the actions of the third party as those
actions may relate to the flight of the driver sought to be
apprehended.”® The district court found that “when Fales threw

& Werner v. County of Platte, 284 Neb. 899, 824 N.W.2d 38 (2012).
7§ 13-911(1).
8 Werner v. County of Platte, supra note 6.

® Henery v. City of Omaha, 263 Neb. 700, 707, 641 N.W.2d 644, 649
(2002).
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the beer out of the pickup truck, which Petersen observed, he
lost his status as a potential ‘innocent third party.””

[6] Whether law enforcement sought to apprehend an indi-
vidual is a mixed question of law and fact.® Fales contends
that the court’s conclusion was wrong under both the facts and
the law. We disagree.

First, we consider whether the district court’s factual find-
ings were clearly wrong. The court noted that Petersen testi-
fied in his deposition that even if he had known Fales was a
passenger, he had no intent to apprehend Fales. But the court
recognized a limitation of the question posed: It did not “relate
. . . Fales as the individual who threw the beer out of the
vehicle.” Indeed, Petersen later testified that he did not have
a reason to apprehend Fales because he did not know who
Fales was.

Fales contends that there was no “factual basis” for Petersen’s
conclusion that the beer came from the pickup.t* Fales directs
us to Petersen’s deposition, where Petersen testified that he did
not see anyone in the pickup throw the beer. Although Petersen
may not have observed who in the pickup threw the beer,
he testified that he realized beer was being tossed from the
vehicle. And this perception is supported by the radio traffic.
According to a transcript, Petersen reported, in real time, that
a beer box had been thrown and that “[t]hey are throwing out
more Bud Light beverages.”

Fales also challenges the district court’s purported reli-
ance on a hypothetical question asked of Petersen. During
trial, counsel for the County asked Petersen the following

questions:
Q. Now, when . . . you began to see [beer cans and a
beer box] as you . . . were traveling on [County Road]

842 — have you ever been involved with somebody that’s
jettisoned evidence out of a vehicle?

10 See Werner v. County of Platte, supra note 6.
11 Brief for appellant at 24.
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A. Yes.

Q. Isn’t that called destruction of evidence?

A. Yes, it is.

Q. Isn’t that a felony?

A. Yes.

Q. In other words, someone is trying to conceal their
criminal activity, are they not?

A. They are.

Q. And when they seek to destroy evidence of a crime,
that gets into another level that you would consider as
part of your — part of your apprehension?

A. Yes.

Although the question was hypothetical in nature, Petersen’s
answers square with his deposition testimony that if he had
been able to get the pickup stopped, he would have issued
a citation to whomever threw the beer out of the window.
The court determined that “[e]ven though . . . Petersen
did not know it was Fales who was the passenger in the
truck . . . Petersen’s purpose of apprehension broadened to
include any and all persons inside the vehicle who may have
attempted to destroy or conceal evidence.” In making this
determination, the court made logical inferences from the
evidence. We cannot say that the court’s factual findings were
clearly erroneous.

Fales contends that the Nebraska Court of Appeals’ decision
in Jura v. City of Omaha®® mandates a different result in this
case. We disagree. In Jura, the Court of Appeals reviewed the
trial court’s finding that a passenger in a stolen vehicle was
not an innocent third party. The officer began a pursuit once
he learned that the vehicle was stolen, and the officer testified
that he “‘wanted everybody inside the vehicle.””*® The officer
explained: “‘“When you have a stolen vehicle with multiple
occupants, you don’t know who stole the vehicle, where it

12 Jura v. City of Omaha, 15 Neb. App 390, 727 N.W.2d 735 (2007).
13 1d. at 397, 727 N.W.2d at 740.



- 50 -

297 Nebraska Reports
FALES v. COUNTY OF STANTON
Cite as 297 Neb. 41

was taken from, who might have been driving it earlier. You
don’t have that information before you stop the vehicle and
question the occupants.””'* Similarly, in the instant case,
Petersen did not know who in the pickup discarded the beer.
It is reasonable to infer that he sought to apprehend everyone
within the pickup.

In Jura, the Court of Appeals agreed that the passenger was
a person sought to be apprehended. The court stated:

A police officer’s grounds for seeking to apprehend occu-
pants in a vehicular chase situation must have a reason-
able basis in the law and facts. Such a basis clearly exists
in this case, because the vehicle was a stolen vehicle,
as opposed to, for example, a chase starting with a traf-
fic violation.™
Fales focuses on the latter sentence and asserts that when the
pursuit is initiated because of a traffic violation *“the pursu-
ing officer intends to apprehend only the driver of the flee-
ing vehicle, not the other occupants of the vehicle.”® We
agree that this is frequently true at the beginning of such
a pursuit.

[7] We reject the notion that a passenger who may have
qualified as an innocent third party at the beginning of a pur-
suit cannot lose that status. If during the pursuit a passenger
takes some action that makes him or her become a person
sought to be apprehended, the passenger does not remain an
innocent third party by virtue of the fact that law enforcement
began the pursuit to apprehend the driver only. Here, Fales’
act of throwing beer out of Irish’s fleeing vehicle was such
an action.

Fales also relies to some extent on our decision in Werner
County of Platte.'” In that case, the trial court found that the

<

¥ d.

® 1d. at 397, 727 N.W.2d at 740-41.

& Brief for appellant at 19.

Werner v. County of Platte, supra note 6.

i

-

-
=



-51 -

297 Nebraska Reports
FALES v. COUNTY OF STANTON
Cite as 297 Neb. 41

passenger was an innocent third party even though the pas-
senger was discovered, after the fact, to be in possession of
illegal drugs. We affirmed, stating that “the record supports the
pertinent factual underpinnings of the court’s conclusion, and
thus, they are not clearly wrong.”*® We explained that the offi-
cer “sought to pull over the car for suspected driving under the
influence and speeding—only the driver could have been guilty
of those crimes.”?® We agreed with the trial court that the pas-
senger was never the target of the officer’s pursuit. Based on
Werner, Fales contends that “doing something that constitutes
a crime during a pursuit does not by itself cause the passengers
to become occupants to be apprehended.”®

The instant case is distinguishable from Werner in two key
respects. First, the district court here found that Fales was not
an innocent third party, while the trial court in Werner deter-
mined that the passenger was an innocent third party. This is an
important distinction under our standard of review: We defer to
the trial court’s factual findings unless they are clearly wrong,
and we consider the evidence in the light most favorable to the
successful party. Second, we stated in Werner that “[d]uring
the pursuit, [the officer] did not know about [the passenger’s]
breaking the law . . . .”? But here, Petersen knew about the
beer cans being thrown from the vehicle during the pursuit.
While Petersen did not know at the time that it was Fales
who threw the beer, he was aware of the law violation during
the pursuit.

We agree with the district court that Fales was a person
sought to be apprehended in the fleeing vehicle. Because Fales
was not an innocent third party, the County is not liable for his
injuries under § 13-911.

8 1d. at 917, 824 N.W.2d at 56.
9 d.
20 Brief for appellant at 18.

2L Werner v. County of Platte, supra note 6, 284 Neb. at 919, 824 N.w.2d
at 57.
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Cross-Appeal

[8] Because we affirm the district court’s judgment finding
that the County is not liable for Fales’ injuries, we agree with
the concession of the County at oral arguments that we need
not consider the County’s cross-appeal as to the constitutional-
ity of § 13-911. An appellate court is not obligated to engage
in an analysis that is not necessary to adjudicate the case and
controversy before it.?2

CONCLUSION

We consider the evidence in the light most favorable to the
County as the successful party and give it the benefit of every
inference that can reasonably be deduced from the evidence.
Viewed in that light, the district court’s factual findings are not
clearly erroneous. We find no error in the court’s conclusion
that when Fales threw the box of beer out of the window of
Irish’s fleeing pickup, which was observed by Petersen, Fales
became a person sought to be apprehended. Because Fales was
therefore not an innocent third party, we affirm the district
court’s judgment.

Affirmed.

22 Adair Asset Mgmt. v. Terry’s Legacy, 293 Neb. 32, 875 N.W.2d 421
(2016).
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State of Nebraska, appellee, v.
Scott McColery, appellant.
898 N.W.2d 349

Filed June 23, 2017.  No. S-16-1017.

1. Judgments: Jurisdiction. A jurisdictional issue that does not involve a
factual dispute presents a question of law.

2. Judgments: Appeal and Error. An appellate court independently
reviews questions of law decided by a lower court.

3. Jurisdiction: Appeal and Error. Before reaching the legal issues
presented for review, it is the duty of an appellate court to determine
whether it has jurisdiction over the matter before it, irrespective of
whether the issue is raised by the parties.

4. Jurisdiction: Final Orders: Appeal and Error. For an appellate court
to acquire jurisdiction of an appeal, there must be a final order entered
by the court from which the appeal is taken.

5. Final Orders: Appeal and Error. An order affects a substantial right
if it affects the subject matter of the litigation, such as diminishing a
claim or defense that was available to an appellant before the order
from which an appeal is taken.

Appeal from the District Court for Lancaster County: Lori
A. Maret, Judge. Appeal dismissed.

Brett McArthur for appellant.

Joe Kelly, Lancaster County Attorney, and Jason M. Cooper
for appellee.

Heavican, C.J., Wright, Miller-Lerman, Cassel, Stacy,
Kelch, and Funke, JJ.
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Kelch, J.
NATURE OF CASE

Scott McColery posted a $5,000 appearance bond for a
crime of which he was later convicted. After posting the
bond, McColery assigned the bond funds to his attorney. The
State then filed an affidavit of lien for overdue child support.
After McColery was convicted, he filed a motion to release
the funds to his attorney. That motion was overruled, and
McColery appeals.

FACTS

In September 2015, McColery was charged with strangu-
lation of his girlfriend and was appointed a public defender,
though he later obtained a private attorney. Bond was set
at $50,000.

On October 5, 2015, McColery posted a $5,000 appear-
ance bond. On October 30, McColery filed an “Assignment of
Bond” to his “attorney, Brett McArthur, for his services in the
above entitled matter.”

On November 18, 2015, the State filed an affidavit of lien
for child support indicating that the bond funds held by the
court were subject to garnishment for McColery’s overdue
child support. Attached to the affidavit, a payment history
report reflected that as of November 2015, McColery owed
over $18,000 in overdue child support.

In June 2016, McColery filed a motion to release the bond
funds to his attorney. After a hearing, the motion was over-
ruled in an order dated October 20, 2016. From that order,
McColery appeals.

ASSIGNMENT OF ERROR
McColery’s sole assignment of error is that the district
court erred as a matter of law in overruling his motion to
release the bond funds to his attorney.
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STANDARD OF REVIEW
[1,2] A jurisdictional issue that does not involve a factual
dispute presents a question of law.* An appellate court inde-
pendently reviews questions of law decided by a lower court.?

ANALYSIS

[3] Before reaching the legal issues presented for review, it
is the duty of an appellate court to determine whether it has
jurisdiction over the matter before it, irrespective of whether
the issue is raised by the parties.®

[4] For an appellate court to acquire jurisdiction of an
appeal, there must be a final order entered by the court from
which the appeal is taken.* Under Neb. Rev. Stat. § 25-1902
(Reissue 2016), an order is final for purposes of appeal if it
affects a substantial right and (1) determines the action and
prevents a judgment, (2) is made during a special proceeding,
or (3) is made on summary application in an action after judg-
ment is rendered.®

[5] The State argues that the order overruling McColery’s
motion to release the bond funds does not affect a substan-
tial right because it does not affect any party’s rights to the
bond funds. We agree. An order affects a substantial right if it
affects the subject matter of the litigation, such as diminishing
a claim or defense that was available to an appellant before
the order from which an appeal is taken.®

! Big John’s Billiards v. State, 283 Neb. 496, 811 N.W.2d 205 (2012).
2 d.

3 Sutton v. Killham, 285 Neb. 1, 825 N.W.2d 188 (2013); Carlos H. v.
Lindsay M., 283 Neb. 1004, 815 N.W.2d 168 (2012).

* Big John’s Billiards v. State, supra note 1.

5 Pearce v. Mutual of Omaha Ins. Co., 293 Neb. 277, 876 N.W.2d 899
(2016).

6 Cattle Nat. Bank & Trust Co. v. Watson, 293 Neb. 943, 880 N.W.2d 906
(2016).
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Here, the subject matter of the litigation was not affected,
because the district court’s order did not determine the rights of
the parties with respect to the bond funds. Although the order
indicated that the funds would not be released to McColery’s
attorney at that time, it did not indicate that the attorney was
not entitled to the funds. Nor did it indicate that the State was
entitled to the funds. Because the order merely holds the funds
in the court, it does not diminish McColery’s or his attorney’s
claim to the funds or eliminate any objection he or his attor-
ney might have to the State’s garnishment of the funds for
child support.

We conclude that McColery’s appeal is premature. The
State has not yet initiated garnishment proceedings. When it
does, McColery’s attorney will be able to intervene pursuant
to Neb. Rev. Stat. § 25-1030.03 (Reissue 2016), which allows
for a third party claiming ownership to intervene in the gar-
nishment proceedings.

Because we find that the order does not affect a substantial
right, it is not a final, appealable order. We therefore dismiss.

CONCLUSION
There is no final order in this case. The appeal is dismissed
as premature.
Appeal dismissed.
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Jill B. and Travis B., individual ly and as parents
and next friends of B.B., a minor child,
appellants, v. State of Nebraska and
the Nebraska Department of Health
and Human Services, appellees.

899 N.W.2d 241

Filed June 30, 2017.  No. S-15-778.

. Tort Claims Act: Appeal and Error. In actions brought pursuant to
the State Tort Claims Act, the factual findings of the trial court will
not be disturbed on appeal unless they are clearly wrong, and when
determining the sufficiency of the evidence to sustain the verdict, it
must be considered in the light most favorable to the successful party.
Every controverted fact must be resolved in favor of such party, and it is
entitled to the benefit of every inference that can reasonably be deduced
from the evidence.

. Statutes: Appeal and Error. The meaning and interpretation of a stat-
ute are questions of law. An appellate court independently reviews ques-
tions of law decided by a lower court.

. Actions: Appeal and Error. The law-of-the-case doctrine reflects the
principle that an issue that has been litigated and decided in one stage of
a case should not be relitigated at a later stage.

. Summary Judgment. The overruling of a motion for summary judg-
ment does not decide any issue of fact or proposition of law affecting
the subject matter of the litigation, but merely indicates that the court
was not convinced by the record that there was not a genuine issue as
to any material fact or that the party offering the motion was entitled to
judgment as a matter of law.

. Actions: Final Orders: Appeal and Error. The law-of-the-case doc-
trine requires a final order. A party is not bound by a court’s findings in
an order that it was not required to appeal.
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Summary Judgment: Final Orders: Appeal and Error. A denial of
a motion for summary judgment is an interlocutory order, not a final
order, and therefore not appealable.
Tort Claims Act: Immunity: Waiver: Pleadings: Proof. The excep-
tions found in Neb. Rev. Stat. § 81-8,219 (Reissue 2014) to the general
waiver of tort immunity are matters of defense which must be pled and
proved by the State.
Pleadings: Notice. The key to determining the sufficiency of pleading
an affirmative defense is whether it gives the plaintiff fair notice of
the defense.
Pretrial Procedure: Pleadings. The issues set out in a pretrial order
supplant those raised in the pleadings.
Tort Claims Act: Legislature: Immunity: Waiver. Through the State
Tort Claims Act, the Legislature has waived the State’s immunity with
respect to certain, but not all, types of tort actions.
Tort Claims Act: Immunity: Waiver. Under the intentional torts excep-
tion, sovereign immunity is not waived for claims arising out of assault,
battery, false imprisonment, false arrest, malicious prosecution, abuse
of process, libel, slander, misrepresentation, deceit, or interference with
contract rights.
Statutes: Immunity: Waiver. Statutes that purport to waive the protec-
tion of sovereign immunity of the State or its subdivisions are strictly
construed in favor of the sovereign and against the waiver. A waiver of
sovereign immunity is found only where stated by the most express lan-
guage of a statute or by such overwhelming implication from the text as
will allow no other reasonable construction.
Statutes: Appeal and Error. Statutory language is to be given its plain
and ordinary meaning, and an appellate court will not resort to inter-
pretation to ascertain the meaning of statutory words which are plain,
direct, and unambiguous.
Tort Claims Act: Immunity: Waiver. The misrepresentation exception
to the waiver of sovereign immunity can apply to claims for personal
injuries as well as economic injuries and to claims not involving busi-
ness transactions.
: . The misrepresentation exception to the waiver
of soverelgn immunity must be strictly construed in favor of the
government.
Tort Claims Act: Immunity: Waiver: Case Disapproved. Fuhrman
v. State, 265 Neb. 176, 655 N.W.2d 866 (2003), is disapproved to the
extent it holds that a complete failure to convey critical information,
without an inference that this was deliberately done, falls outside the
misrepresentation exception to the waiver of sovereign immunity.
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17. Tort Claims Act: Pleadings. A plaintiff cannot circumvent the misrep-
resentation exception simply through artful pleading of its claims.

Appeal from the District Court for Gage County: Paul W.
Korslund, Judge. Affirmed.

Ryan P. Watson and Jeffrey A. Wagner, of Schirber &
Wagner, L.L.P., for appellants.

Douglas J. Peterson, Attorney General, David A. Lopez, and
Bijan Koohmaraie for appellees.

Heavican, C.J., Wright, Miller-Lerman, Cassel, Stacy,
Kelch, and Funke, JJ.

Cassel, J.
I. INTRODUCTION

A state employee falsely told the parents of a child that
K.D.M., a potential adoptee, had no sexual abuse history.
Upon placement in their home, K.D.M. sexually assaulted the
parents’ child. They sued for money damages under the State
Tort Claims Act.! After a bench trial,? the district court found
the State of Nebraska and the Nebraska Department of Health
and Human Services (collectively the State) immune from suit
under the exception for misrepresentation and deceit.® The par-
ents appeal, and we affirm. Because the employee consciously
deceived the parents, the exception applies. Our decision is
driven by the highly deferential standard used to review the
district court’s factual findings and the strict construction we
must give to waivers of sovereign immunity.

II. BACKGROUND
Because the State prevailed at trial, we summarize the facts
in the light most favorable to it.

! Neb. Rev. Stat. §§ 81-8,209 to 81-8,235 (Reissue 2014).

2 See § 81-8,214 (district court, sitting without jury, has exclusive original
jurisdiction).
% See § 81-8,219(4).
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1. Events

In May 2010, the parents, Jill B. and Travis B., became
interested in adopting K.D.M. On at least three occasions, Jill
asked Jodene Gall, a children and family services specialist
with the State, whether K.D.M.’s background had anything
“sexually” in it and Gall responded “no.” Gall told Jill only
that there had been concerns about “inappropriate” contact
between K.D.M. and his brother. K.D.M. was placed in the
parents’ home in July.

Gall, however, was aware of allegations that K.D.M. had
been sexually abused. She learned this information by review-
ing information contained in the computer database and the
master case file, which is a paper file.

Approximately 5 months after K.D.M. was placed in the
parents’ home, the parents learned that K.D.M. had sexually
abused their child.

2. Lawsuit

The parents, individually and as parents and next friends of
their minor child, brought a negligence claim against the State.
They alleged failure to warn or disclose and failure to super-
vise. The State asserted the affirmative defense of immunity
under § 81-8,219(4), claiming that the case constituted a claim
arising out of misrepresentation or deceit, because the with-
holding of information by Gall was intentional.

The State filed a motion for summary judgment, which
the district court overruled. The court stated that it was clear
Gall intentionally concealed K.D.M.’s sexual history from
the parents, but that there was evidence she did not read the
reports which detailed the sexual history and was not aware
of how serious it was. The court reasoned that it could not
conclude Gall’s intentional concealment of K.D.M.’s sexual
history was the sole proximate cause of damages when there
was evidence that the proximate cause was Gall’s failure to
be fully aware of the file and forensic reports. The matter
proceeded to trial.
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During the bench trial, Gall testified about her awareness
of K.D.M.’s background. When she first spoke with Jill, Gall
knew that K.D.M. “had some inappropriate contact” with a
relative. Gall believed that she told the parents there had been
“Inappropriate contact,” but she did not believe she elaborated.
And Gall testified that she did not know the full extent of
K.D.M.’s sexual abuse at that time.

But there was evidence from which the district court could
conclude that from the beginning of her contacts with the
parents, Gall knew the full extent of K.D.M.’s sexual history.
Gall admitted that when K.D.M. was placed with the parents,
she was aware of allegations that he had been sexually abused
and that he had a history of sexually acting out. She admitted
that she was assigned to K.D.M.’s case in 2007 or 2008. She
admitted that in 2007, she drafted a “private narrative” sec-
tion of an adoption form regarding K.D.M. She admitted that
the first sentence of the private narrative stated, “‘[K.D.M.]
would best fit in a family with two parents, preferably no
other children.”” She admitted that this opinion “could have
been” based on her knowledge of K.D.M.’s sexual history.
In an email from Gall to other personnel of the State, Gall
recalled the allegations of a particular intake. She admitted at
trial that in the email, she was referring to the intake received
as exhibit 35. And she admitted that exhibit 35 was the source
of her information or knowledge regarding K.D.M.’s sexual
history. One of the State’s child and family services supervi-
sors explained that the information from this intake form was
derived from forensic interviews conducted by a child advo-
cacy center. The supervisor also testified that Gall said *“she
didn’t feel like she would have to call [K.D.M.] a perp for the
rest of his life.”

3. District Court’s Judgment
The district court entered judgment in favor of the State.
Ultimately, the court reasoned that the State’s liability “rises
and falls on whether [K.D.M.’s] sexual abuse history was dis-
closed, not on whether or not the information was available
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to [Gall] and whether [Gall] was negligently trained and
supervised.” The court also stated that “the information
was available to [Gall,] and she was not negligently trained
and supervised.”

The district court made numerous factual findings, and we
quote the findings bearing on Gall’s intent as follows:

8. [Gall] was actually aware that [K.D.M.’s] back-
ground included some instances of sexual abuse and inap-
propriate sexual contact with a sibling at the time of the
[parents’] inquiries.

9. During the preliminary meetings and evaluations,
[Gall] also represented to . . . a licensed mental health
counselor who was assisting with the placement proc-
ess[] that [K.D.M.] had no sexual abuse history as either
a victim or perpetrator.

10. [Gall] was not authorized with discretion to with-
hold relevant information concerning the sexual abuse
history of [K.D.M.]

11. Even while [Gall] knew that [K.D.M.’s] back-
ground included allegations of sexual abuse and inap-
propriate sexual contact and acting out, and despite her
awareness that the [parents] were very concerned about
whether [K.D.M.] had any history that included sexual
activity, [K.D.M.] was placed in the [parents’] home
in 2010.

The district court concluded that the parents presented a
case “rooted in and inextricably intertwined with multiple
instances of misrepresentation” by Gall. Because the State Tort
Claims Act “specifically excepts from its waiver of govern-
mental immunity claims that are based on misrepresentation
and deceit,” the court dismissed the complaint.

The parents filed a timely appeal, and we granted their peti-
tion to bypass review by the Nebraska Court of Appeals.

I11. ASSIGNMENTS OF ERROR
The parents assign four errors, which we have restated and
reordered. We first address their assignments that the district
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court erred in not applying the law-of-the-case doctrine and
in finding the misrepresentation exception had been properly
asserted as an affirmative defense. We then consider the heart
of the appeal, where they attack the court’s determination that
the State was immune under the exception for misrepresen-
tation or deceit. Finally, we discuss the assignment of error
regarding the court’s finding that Gall was not negligently
trained and supervised.

IV. STANDARD OF REVIEW

[1] In actions brought pursuant to the State Tort Claims Act,
the factual findings of the trial court will not be disturbed on
appeal unless they are clearly wrong, and when determining
the sufficiency of the evidence to sustain the verdict, it must be
considered in the light most favorable to the successful party.
Every controverted fact must be resolved in favor of such
party, and it is entitled to the benefit of every inference that can
reasonably be deduced from the evidence.*

[2] The meaning and interpretation of a statute are questions
of law. An appellate court independently reviews questions of
law decided by a lower court.®

V. ANALYSIS
We briefly dispose of two procedural issues.

1. Law-of-the-Case Doctrine
[3] The parents argue that the district court erred in fail-
ing to apply the law-of-the-case doctrine. The law-of-the-case
doctrine reflects the principle that an issue that has been liti-
gated and decided in one stage of a case should not be reliti-
gated at a later stage.®
The parents reason that in overruling the State’s motion for
summary judgment, the district court determined that immu-
nity did not apply. We disagree for two reasons.

* Fuhrman v. State, 265 Neb. 176, 655 N.W.2d 866 (2003).
5 Hopkins v. Hopkins, 294 Neb. 417, 883 N.W.2d 363 (2016).
& Sickler v. Sickler, 293 Neb. 521, 878 N.W.2d 549 (2016).
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[4] First, the parents’ premise is wrong. The overruling of
a motion for summary judgment does not decide any issue of
fact or proposition of law affecting the subject matter of the
litigation, but merely indicates that the court was not convinced
by the record that there was not a genuine issue as to any mate-
rial fact or that the party offering the motion was entitled to
judgment as a matter of law.” Here, the district court did not
decide that immunity did not apply, it merely decided that there
was a genuine issue of fact for trial.

[5,6] Second, the law-of-the-case doctrine requires a final
order. A party is not bound by a court’s findings in an order
that it was not required to appeal.® But here, neither party was
permitted, much less required, to appeal. A denial of a motion
for summary judgment is an interlocutory order, not a final
order, and therefore not appealable.® Thus, the law-of-the-case
doctrine did not preclude the district court from addressing
immunity at trial.

2. Affirmative Defense Asserted

[7,8] The exceptions found in § 81-8,219 to the general
waiver of tort immunity are matters of defense which must be
pled and proved by the State.!® The parents contend that the
State failed to properly plead the misrepresentation exception
as an affirmative defense. But we have recognized that the fed-
eral rules of pleading, which Nebraska has generally adopted,
were designed to liberalize pleading requirements.’ The key to
determining the sufficiency of pleading an affirmative defense
is whether it gives the plaintiff fair notice of the defense.'?

7 Big River Constr. Co. v. L & H Properties, 268 Neb. 207, 681 N.W.2d 751
(2004).

8 In re 2007 Appropriations of Niobrara River Waters, 283 Neb. 629, 820
N.W.2d 44 (2012).

® Breci v. St. Paul Mercury Ins. Co., 288 Neb. 626, 849 N.W.2d 523 (2014).
10 See Sherrod v. State, 251 Neb. 355, 557 N.W.2d 634 (1997).

11 SFI Ltd. Partnership 8 v. Carroll, 288 Neb. 698, 851 N.W.2d 82 (2014).
12 Linscott v. Shasteen, 288 Neb. 276, 847 N.W.2d 283 (2014).
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Although the State’s operative answer was not perfect, the
parents were afforded fair notice of the nature of the defense
asserted by the State. Despite references to the “Amended
Complaint” throughout the State’s answer, the answer was
clearly filed in response to the parents’ second amended com-
plaint. Indeed, the State’s pleading was titled “Defendant’s
Answer to Second Amended Complaint.” The parents also
point out that the answer referred to intentional conduct and
that their operative complaint alleged only negligent con-
duct. But the answer, by referring to “misrepresentation or
deceit” and to § 81-8,219(4), clearly placed the parents on
notice of the State’s intent to raise sovereign immunity as a
defense. We reject their hypertechnical attempt to parse the
State’s pleading.

[9] Moreover, the district court’s pretrial order cured any
question whether the defense was raised. The issues set out in
a pretrial order supplant those raised in the pleadings.’* The
court incorporated into its pretrial order an issue framed in
the State’s pretrial conference statement: “Whether the inten-
tional torts exception to the Nebraska State Tort Claims Act
operates as a complete bar to [the parents’] recovery from the
State.” (Emphasis supplied.) The State characterizes this as
“shorthand”** and correctly notes that we have used this ter-
minology regarding § 81-8,219(4).*> The parents do not argue
that they were misled or surprised by the State’s arguments
regarding misrepresentation or deceit. This assignment of error
lacks merit.

3. Misrepresentation Exception
The parents’ principal assignment of error asserts that
the district court erred in finding their claim fell within the
“[mlisrepresentation [e]xception”® of the State Tort Claims

13 Cotton v. Ostroski, 250 Neb. 911, 554 N.W.2d 130 (1996).
14 Brief for appellees at 12.

15 See Johnson v. State, 270 Neb. 316, 700 N.W.2d 620 (2005).
16 Brief for appellants at 20.
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Act. But the parties argue both misrepresentation and deceit.
Both terms are specified in § 81-8,219(4).

Before recalling the historical development and basic prin-
ciples of sovereign immunity and its waiver, a simple illustra-
tion is helpful. Imagine two automobiles being operated by
employees in the course of performing tasks for their respec-
tive employers. If A, an employee of XYZ Corp., becomes
distracted and negligently causes injury to another person,
XYZ Corp. is liable. If B, an employee of the State, does
so, the State is liable. But if A or B becomes enraged at
another driver and intentionally collides with the other vehi-
cle, thereby injuring the other driver (a battery), the results
differ. XYZ Corp. would be liable for A’s intentional act,*
but the State would be immune from suit for B’s similar act.
Although this seems counterintuitive, there is a rationale sup-
porting the distinction.

(a) Sovereign Immunity Prior to
State Tort Claims Act

It had been long “laid down as a universal rule that a state is
not liable to a person injured by the negligence of its employ-
ees, unless there is a statute or constitutional provision permit-
ting recovery.”® We explained that the constitutional provi-
sion®® permitting the State to be sued is not self-executing and
requires legislative action to make it effective.?

The rule of sovereign immunity has been characterized as “‘an
ancient rule inherited from the days of absolute monarchy’”#
or, less pejoratively, as an inheritance of 18th-century English
law.?? It rests upon a broad doctrine recognizing the right of

7 See Rich v. Dugan, 135 Neb. 63, 280 N.W. 225 (1938).

18 Shear v. State, 117 Neb. 865, 866, 223 N.W. 130, 130 (1929).
19 Neb. Const. art. V, § 22.

20 See Shear v. State, supra note 18.

21 See Stadler v. Curtis Gas, Inc., 182 Neb. 6, 9, 151 N.W.2d 915, 918 (1967)
(Newton, J., dissenting; White, C.J., and Carter, J., concurring in dissent).

22 See Comment, The Federal Tort Claims Act, 56 Yale L.J. 534 (1947).
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sovereign authority to be free of such liability except to the
extent that it is waived or abrogated by the Legislature.?® The
doctrine predated our state constitution, which was adopted
with this rule in mind.?*

Although the rule had been challenged for decades,® our
1967 decision? by a divided court prompted legislative action.
As a dissenting judge observed pungently, “logic dictates that
a person run over by a state-owned truck should have the same
right to recover as one run over by a privately owned truck.”?
Two members of the majority concurred and remarked that the
“implications [of the majority opinion] suggest the desirability
of legislative action.”?

(b) State Tort Claims Act
In 1969, the Legislature responded to the call for action.®
But it did not abolish the rule of sovereign immunity. Instead,
it used the Federal Tort Claims Act (FTCA)* as a model.
[10] Through the State Tort Claims Act, the Legislature has
waived the State’s immunity with respect to certain, but not
all, types of tort actions.®* As pertinent here, the act waives the

23 See Stadler v. Curtis Gas, Inc., supra note 21 (Carter, J., dissenting;
White, C.J., and Newton, J., join).

2 See id. (Newton, J., dissenting; White, C.J., and Carter, J., concurring in
dissent).

% See id. (McCown, J., concurring; Spencer, J., joins).
% See id.

2 1d. at 9, 151 N.W.2d at 918 (Newton, J., dissenting; White, C.J., and
Carter, J., concurring in dissent).

2 1d. at 22, 151 N.w.2d at 924 (McCown, J., concurring; Spencer, J., joins).

2 See 1969 Neb. Laws, L.B. 154. See, also, Minutes of Committee on
Judiciary, L.B. 154, 80th Leg., 1st Sess. (Feb. 3, 1969); Committee
Statement, L.B. 154, Judiciary Committee, 80th Leg., 1st Sess. (Feb. 6,
1969); Floor Debate, L.B. 154, 80th Leg., 1st Sess. 841 (Mar. 26, 1969).

0 28 U.S.C. 88 1346(b) and 2671 to 2680 (1964 & Supp. I11).

31 See, Lamb v. Fraternal Order of Police Lodge No. 36, 293 Neb. 138, 876
N.W.2d 388 (2016); Johnson v. State, supra note 15.
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State’s sovereign immunity for tort claims against the State on
account of personal injury caused by the negligent or wrong-
ful act or omission of any employee of the State, while acting
within the scope of his or her office or employment, under
circumstances in which the State, if a private person, would be
liable to the claimant for such injury.

[11] The Legislature included within the act specific excep-
tions to the waiver of sovereign immunity. Under the inten-
tional torts exception, sovereign immunity is not waived for
claims “arising out of assault, battery, false imprisonment,
false arrest, malicious prosecution, abuse of process, libel,
slander, misrepresentation, deceit, or interference with con-
tract rights.”®® Our attention focuses on misrepresentation
and deceit.

(c) Strict Construction

[12,13] It is well settled that statutes that purport to waive
the protection of sovereign immunity of the State or its
subdivisions are strictly construed in favor of the sovereign
and against the waiver. A waiver of sovereign immunity is
found only where stated by the most express language of a
statute or by such overwhelming implication from the text
as will allow no other reasonable construction.®* Statutory
language is to be given its plain and ordinary meaning, and
an appellate court will not resort to interpretation to ascertain
the meaning of statutory words which are plain, direct, and
unambiguous.®

The principle of strict construction predated the State Tort
Claims Act and has been consistently followed after its adop-
tion. We had long said that statutes authorizing suit against

% See § 81-8,210(4).
3 § 81-8,219(4).
3 |amb v. Fraternal Order of Police Lodge No. 36, supra note 31.

% Stewart v. Nebraska Dept. of Rev., 294 Neb. 1010, 885 N.W.2d 723
(2016).
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the State are to be strictly construed, since they are in dero-
gation of the State’s sovereignty.*® Following adoption of the
State Tort Claims Act, we emphasized that statutes in dero-
gation of sovereignty should be strictly construed in favor
of the State, so that its sovereignty may be upheld and not
narrowed or destroyed, and should not be permitted to divest
the State or its government of any of its prerogatives, rights,
or remedies, unless the intention of the Legislature to effect
this object is clearly expressed.®” We also said that because
the State has given only conditional consent to be sued and
there is no absolute waiver of immunity by the State, require-
ments of the State Tort Claims Act must be followed strictly.®
Our most recent pronouncements uphold these principles.®
Because the rationale for the intentional torts exception,
including the exceptions for misrepresentation and deceit, has
not always been clearly expressed, the rule of strict construc-
tion becomes critically important.

(d) Rationale of FTCA
We have recognized that Nebraska’s State Tort Claims Act is
patterned after the FTCA.*° The FTCA contains an intentional

% See Anstine v. State, 137 Neb. 148, 288 N.W. 525 (1939), overruled on
other grounds, Beatrice Manor v. Department of Health, 219 Neb. 141,
362 N.W.2d 45 (1985), and Pointer v. State, 219 Neb. 315, 363 N.w.2d
164 (1985).

7 Catania v. The University of Nebraska, 204 Neb. 304, 282 N.W.2d 27
(1979), overruled on other grounds, Blitzkie v. State, 228 Neb. 409, 422
N.W.2d 773 (1988).

3 Wickersham v. State, 218 Neb. 175, 354 N.W.2d 134 (1984), disapproved
on other grounds, D.K. Buskirk & Sons v. State, 252 Neb. 84, 560 N.W.2d
462 (1997).

% See, e.g., Dean v. State, 288 Neb. 530, 849 N.W.2d 138 (2014); Zawaideh
v. Nebraska Dept. of Health & Human Servs., 285 Neb. 48, 825 N.w.2d
204 (2013); Cotton v. State, 281 Neb. 789, 810 N.W.2d 132 (2011);
Johnson v. State, supra note 15.

40" Johnson v. State, supra note 15.
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torts exception.** Prior to a 1974 amendment*? not relevant
here, the language was identical.

A majority of the U.S. Supreme Court has not spoken to the
rationale underlying the intentional torts exception, but a plu-
rality has touched on it. And several commentators and lower
federal courts have spoken more directly. We summarize them
chronologically to illustrate the rationale’s development.

The first comment*® came from the academy, soon after the
FTCA was adopted. Referring to all of the exceptions, includ-
ing § 2680(h), it argued that because the FTCA was “in itself
a denial of the validity of conceptualistic sovereign immu-
nity,” the exceptions must seek “justification in some practical
necessity.”* Turning to 8 2680(h), its rationale was found in
committee hearings of an earlier act and was the “difficulty of
defending such suits and the probability of judgments against
the Government in amounts out of proportion to the damages
actually suffered by claimants.”® The article recognized that
“this sweeping exception imposes a hardship upon claimants
and leaves open one fruitful source of private claim bills.”* In
other words, the only remedy in that situation was in Congress
and not in the courts.

In a 1954 decision regarding the “assault” and “battery”
parts of the exception, the Second Circuit posited that “high
standards of public service would be promoted by govern-
ment employees knowing that they could not engage in such
lawless activities at government expense.”*” Alternatively, the
court suggested that the excepted activities were viewed as

“ See 28 U.S.C. § 2680(h) (2012).

42 See Pub. L. No. 93-253, § 2, 88 Stat. 50.

4 See Comment, supra note 22.

4 1d. at 543.

4 1d. at 547.

4 d.

47 Panella v. United States, 216 F.2d 622, 625 (1954).
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“practically, even though not legally, speaking [as] outside the
scope of a government employee’s proper official functions, or
in any event unusually difficult for the Government to defend
against.”*® Citing to the earlier hearings noted from what the
court described as a “meagre legislative history,” the court
quoted a Department of Justice representative’s testimony that
these were “‘torts which would be difficult to make a defense
against, and which are easily exaggerated. For that reason it
seemed to those who framed this bill that it would be safe to
exclude those types of torts, and those should be settled on the
basis of private acts.””°

The view from the academy in 1957 recognized that these
torts were “not actionable under the [FTCA],” and called for
Congress to reassess the preservation of this immunity, opining
that “the desirability of compensation seems to outweigh the
fear of excessive damages.”®? But Congress has not reassessed
the exception, except for the 1974 amendment having no appli-
cation here. And when our Legislature adopted the State Tort
Claims Act, it did not vary from the exceptions then existing
in the FTCA.

Addressing the assault and battery components of the excep-
tion in 1985, a plurality of the U.S. Supreme Court explained
that “Congress passed the [FTCA] on the straightforward assur-
ance that the United States would not be financially responsible
for the assaults and batteries of its employees.”

Two later contributions from the academy provide some
guidance. A 2003 article concedes that the intentional torts

48 1d.
49 1d.
% |d. at 626.

51 Developments in the Law - Remedies Against the United States and Its
Officials, 70 Harv. L. Rev. 827, 891 (1957).

52 d.

53 United States v. Shearer, 473 U.S. 52, 55, 105 S. Ct. 3039, 87 L. Ed. 2d 38
(1985).
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exception was “intended to shield the government from unwieldy
claims founded on intentional torts” and that “Congress’ intent
with regard to intentional torts proximately caused by gov-
ernmental negligence largely remains a mystery.”> The most
recent article explains that the FTCA’s exceptions “underscore
the principle that the law does not provide a remedy for every
wrong—particularly where the government is concerned.”®
According to the author:

The FTCA was enacted as one part of a broader
legislative “housekeeping” measure—the Legislative
Reorganization Act of 1946—whereby Congress removed
from itself (or at least greatly reduced) certain time-
consuming administrative responsibilities. . . . One
long-standing Congressional duty alleviated by the
Reorganization Act was the consideration of “private
bills,” which until that point had been essentially the only
way for injured citizens to recover . . . for tortious con-
duct by government employees . . . .%

The author argues that by not using the term “intentional
torts,” not including all intentional torts in the list of excluded
causes of action, and excluding some torts that courts have
held need not always be intentional, Congress “made clear
its intent to exclude only a subset of intentional torts.”>’
Addressing Congress’ rationale, the author reprises one, that
“exposing the public fisc to potential liability . . . would be
‘dangerous,’ based on the notion that these torts are both easy
for plaintiffs to exaggerate and difficult to defend against.”®

% Rebecca L. Andrews, So the Army Hired an Ax-Murderer: The Assault and
Battery Exception to the Federal Tort Claims Act Does Not Bar Suits for
Negligent Hiring, Retention and Supervision, 78 Wash. L. Rev. 161, 170
(2003).

%5 David W. Fuller, Intentional Torts and Other Exceptions to the Federal
Tort Claims Act, 8 U. St. Thomas L.J. 375, 377 (2011).

% 1d. at 378.
5 1d. at 379.
58 1d. at 384.
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But the author also discerns two new rationales. He sug-
gests that Congress “took a ‘wait and see’ or ‘step by step’
approach.”® Finally, a “theme that emerges is the assumption
that [excluded claims] could and would be ‘settled on the
basis of private acts.””%

From this exposition, a clear rationale emerges. Congress
was willing to waive sovereign immunity where its employ-
ees acted negligently but not where they acted deliberately
or recklessly—at least as to the specified torts. This is remi-
niscent of the intentional acts exclusion under a standard
liability policy: an insurer is willing to insure against dam-
ages incurred in an accident, but it is against public policy to
insure against liability for intentional actions.®* Declining to
waive immunity for the specified intentional torts promotes
high standards of performance by a sovereign’s employees
and avoids “dangerous” exposure of the public treasury. This
approach rejects relying solely on the claimant’s perspective
(having been run over by a truck). We have examined the leg-
islative history of the State Tort Claims Act and find nothing
addressing the exceptions to the general waiver of sovereign
immunity.®? Evidently, the Legislature was satisfied to rely
upon Congress’ example.

Because waiver of sovereign immunity is a matter addressed
solely to the Legislature and we are required to strictly con-
strue the statute against a waiver, we would be acting beyond
our power to do otherwise. Thus, in considering the arguments
advanced by the parents, we must determine only whether

% 1d.
6 1d. at 385.

61 See Austin v. State Farm Mut. Auto. Ins. Co., 261 Neb. 697, 625 N.W.2d
213 (2001).

62 See, Introducer’s Statement of Purpose, L.B. 154, Judiciary Committee,
80th Leg., 1st Sess. (Feb. 3, 1969); Minutes of Committee on Judiciary,
L.B. 154, 80th Leg., 1st Sess. (Feb. 3, 1969); Committee Statement, L.B.
154, Judiciary Committee, 80th Leg., 1st Sess. (Feb. 6, 1969); Floor
Debate, L.B. 154, 80th Leg., 1st Sess. 840-43 (Mar. 26, 1969).
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immunity has clearly been waived. If there is any doubt, the
State must prevail.

(e) Misrepresentation in
Law of Torts

We concede that misrepresentation permeates the law of
torts. It can be a separate tort or a method of accomplishing
other torts.

Recognizing that misrepresentation can be a broad topic, a
treatise limited the scope of its discussion. Its chapter on mis-
representation related to “the extent to which tort actions are
available to protect intangible economic interests of those who
are induced by mistake to enter into bargaining transactions as
a consequence of a fraud of misrepresentation of others.”®® The
treatise touched on the narrower tort of deceit:

The tort action of deceit is sometimes used as the name
of the tort for covering all kinds of actions now avail-
able for all kinds of so-called actionable misrepresenta-
tions or nondisclosure. Sometimes that term is more
narrowly used to cover the tort remedy that was avail-
able under the common law and prior to recent develop-
ments. But the more important question relates to the
extent of liability on any theory for misrepresentations
and nondisclosures. The reasons for the separate devel-
opment of this action, and for its peculiar limitations,
are in part historical, and in part connected with the
fact that in the great majority of the cases which have
come before the courts the misrepresentations have been
made in the course of a bargaining transaction between
the parties. Consequently, the action has been colored
to a considerable extent by the ethics of bargaining
between distrustful adversaries. Its separate recognition
has been confined in practice very largely to the inva-
sion of interests of a financial or commercial character,

63 See W. Page Keeton et al., Prosser and Keeton on the Law of Torts § 105
at 726 (5th ed. 1984).
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in the course of business dealings. There is no essential
reason to prevent a deceit action from being maintained,
for intentional misstatements at least, where other types
of interests are invaded; and there are a few cases in
which it has been held to lie for personal injuries, for
tricking the plaintiff into an invalid marriage or mar-
riage with one who is physically unfit, or for inducing
the plaintiff to leave a husband, or to incur criminal
penalties. In general, however, other theories of action
have been sufficient to deal with non-pecuniary damage,
and the somewhat narrower theory of deceit is not called
into question.®
Case law has made clear that the misrepresentation excep-
tion applies to negligent misrepresentation as well as will-
ful misrepresentation. Two U.S. Supreme Court cases, United
States v. Neustadt®™ and Block v. Neal,% so held under the
FTCA. The Neustadt Court reasoned:

To say . . . that a claim arises out of “negligence,”
rather than “misrepresentation,” when the loss suffered
by the injured party is caused by the breach of a “specific
duty” owed by the Government to him, i. e., the duty to
use due care in obtaining and communicating information
upon which that party may reasonably be expected to rely
in the conduct of his economic affairs, is only to state
the traditional and commonly understood legal definition
of the tort of “negligent misrepresentation,” as is clearly,
if not conclusively, shown by the authorities set forth in
the margin, and which there is every reason to believe
Congress had in mind when it placed the word “mis-
representation” before the word “deceit” in § 2680(h).
As the Second Circuit observed . . . , “deceit” alone

6 1d. (emphasis supplied).
6 United States v. Neustadt, 366 U.S. 696, 81 S. Ct. 1294, 6 L. Ed. 2d 614
(1961).

% Block v. Neal, 460 U.S. 289, 103 S. Ct. 1089, 75 L. Ed. 2d 67 (1983).
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would have been sufficient had Congress intended only to
except deliberately false representations. Certainly there
is no warrant for assuming that Congress was unaware
of established tort definitions when it enacted the Tort
Claims Act in 1946, after spending “some twenty-eight
years of congressional drafting and redrafting, amend-
ment and counter-amendment.” . . . Moreover, as we have
said in considering other aspects of the Act: “There is
nothing in the Tort Claims Act which shows that Congress
intended to draw distinctions so finespun and capricious
as to be almost incapable of being held in the mind for
adequate formulation.”®
The Block Court declared that “the essence of an action
for misrepresentation, whether negligent or intentional, is
the communication of misinformation on which the recipi-
ent relies.”®®
We have similarly held in a case construing the misrep-
resentation exception under the Political Subdivisions Tort
Claims Act.®® In Stonacek v. City of Lincoln, homeowners
built in an area near a tributary of a stream. After they experi-
enced flooding in their new homes, they sued the city. Among
other things, the complaint alleged that the city was negligent
in failing to advise the homeowners of the Department of
Natural Resources’ study which showed the flood elevation of
the property was different from the elevation disclosed by the
city. The city alleged that this was a claim for misrepresenta-
tion and that it had sovereign immunity because the Political
Subdivisions Tort Claims Act excepted such a claim from
the waiver of immunity.” We employed the reasoning from
Neustadt and explained:

67 United States v. Neustadt, supra note 65, 366 U.S. at 706-08 (citations
omitted).

% Block v. Neal, supra note 66, 460 U.S. at 296.
69 See Stonacek v. City of Lincoln, 279 Neb. 869, 782 N.W.2d 900 (2010).
" See Neb. Rev. Stat. § 13-910(7) (Reissue 2012).
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In addressing the claims in Neustadt, the U.S. Supreme
Court observed that the federal misrepresentation excep-
tion insulates the government against liability for con-
veying false or inaccurate information, whether that
information was conveyed based on willfull or negli-
gent misrepresentation. In determining that the [FTCA]
excepts acts of misrepresentation, the Supreme Court
defined negligent misrepresentation as the breach of “the
duty to use due care in obtaining and communicating
information upon which that party may reasonably be
expected to rely in the conduct of his economic affairs.”

It has been observed that the *““prophylaxis of
the misrepresentation exception extends to failures of
communication.”*

We determined that the homeowners’ claim was based on
misrepresentation. We noted that the homeowners alleged the
city had “failed to properly advise them of information.””? But
we held that the gravamen of the claim “involves the improper
communicating of the flood plan information” and that, thus,
“the claim [was] based on a misrepresentation.””® Because
the claim fell within the misrepresentation exception, we con-
cluded that the claim was barred because sovereign immunity
was not waived.

The reasoning of Stonacek is equally applicable to a claim
implicating the misrepresentation exception under the State
Tort Claims Act. The misrepresentation exception under
§ 13-910(7) is identical to the misrepresentation exception
contained in § 81-8,219(4).

Having provided a brief background concerning misrepre-
sentation, we turn to the parents’ arguments.

"t Stonacek v. City of Lincoln, supra note 69, 279 Neb. at 883-84, 782
N.W.2d at 911 (emphasis supplied).

2 |d. at 885, 782 N.w.2d at 912.
1d.
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(f) Parents” Arguments
The parents assert that the district court erred in applying the
misrepresentation exception for several reasons. We address
each in turn.

(i) Application to Misrepresentation
Involving Physical Injury

First, the parents claim that the traditional tort of misrep-
resentation requires some form of pecuniary loss and that the
exception was designed to cover only that form of tort. The
parents argue that because they did not plead any element of
pecuniary loss, it was error to find their claim barred under
the exception for misrepresentation or deceit. In essence, their
argument is that Nebraska would not recognize a cause of
action in tort for a conscious misrepresentation involving a risk
of physical harm. We disagree.

Whether the misrepresentation exception applies where there
is no commercial misrepresentation and the loss suffered is
physical harm is a question of first impression in Nebraska.
Our previous cases dealing with the exception all involved
compensation for an economic loss.” In Tolliver v. Visiting
Nurse Assn.,” we stated: “[T]he distinct tort of fraud or mis-
representation is generally an economic tort against financial
interests, asserted to recover pecuniary loss. One who makes a
fraudulent or negligent misrepresentation in a business trans-
action is normally liable only for the recipient’s pecuniary
losses.” Tolliver involved a claim for nonpecuniary and non-
economic loss (pain and suffering), but it did not concern the
misrepresentation exception.

4 See, Zawaideh v. Nebraska Dept. of Health & Human Servs., supra note
39; Doe v. Board of Regents, 280 Neb. 492, 788 N.W.2d 264 (2010);
Stonacek v. City of Lincoln, supra note 69; Wickersham v. State, supra
note 38.

> Tolliver v. Visiting Nurse Assn., 278 Neb. 532, 539, 771 N.W.2d 908, 914-
15 (2009) (emphasis supplied).
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Tolliver does not foreclose the possibility of noneconomic
damages in a tort action for misrepresentation. We note that
our language, quoted above with our emphasis supplied, spoke
in terms of generalities and not absolutes. And we provided
two reasons why we did not believe permitting damages for
pain and suffering was appropriate under a misrepresentation
theory in that case. First, we recognized that all of the dam-
ages that the plaintiffs sought under their misrepresentation
claims were alleged under their negligence claim. We cited a
treatise to the effect that it was usually unnecessary to resort
to a theory of deceit, because other theories of action were
sufficient to deal with nonpecuniary loss.”® Second, we stated
that a party may not have double recovery for a single injury.
Although the plaintiffs did not specifically allege pain and suf-
fering damages for their misrepresentation claims, we stated
that such damages would have duplicated the pain and suf-
fering damages claimed under the negligence cause of action.
Thus, under the facts of Tolliver, it was not necessary for us to
decide whether noneconomic damages would be available for
a misrepresentation claim.

In Tolliver, we focused on two sections of the Restatement.””
Section 525 involves fraudulent misrepresentation that causes
economic harm, and it is found in a chapter of the Restatement
“concerned only with the liability for pecuniary loss resulting
from misrepresentation or nondisclosure.”’® But the Restatement
sets forth another type of fraudulent misrepresentation—one
that causes physical harm.” Tolliver did not mention § 310. We
will discuss § 310 in more detail later in the analysis.

Because, as we have already explained, our State Tort
Claims Act was modeled on the FTCA, we look to federal law

6 See Keeton et al., supra note 63.

" Restatement (Second) of Torts §§ 525 and 557A (1977).
8 1d., ch. 22, scope note at 55.

™ See Restatement (Second) of Torts § 310 (1965).
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for guidance. The federal courts, however, are not uniform in
their application of the misrepresentation exception.

The two key U.S. Supreme Court cases dealing with the
misrepresentation exception to the FTCA do not directly
answer the question. Both Neustadt®® and Block® involved
economic damages in connection with the purchase of residen-
tial property.

Footnotes contained in the Neustadt and Block opinions
have perhaps created confusion about the applicability of the
misrepresentation exception to noncommercial situations. A
footnote in Neustadt stated:

Our conclusion neither conflicts with nor impairs the
authority of Indian Towing Co. v. United States, 350
U. S. 61[, 76 S. Ct. 122, 100 L. Ed. 48 (1955)], which
held cognizable a Torts Act claim for property damages
suffered when a vessel ran aground as a result of the
Coast Guard’s allegedly negligent failure to maintain
the beacon lamp in a lighthouse. Such a claim does not
“arise out of . . . misrepresentation,” any more than does
one based upon a motor vehicle operator’s negligence
in giving a misleading turn signal. As Dean Prosser has
observed, many familiar forms of negligent conduct may
be said to involve an element of “misrepresentation,” in
the generic sense of that word, but “(s)o far as misrepre-
sentation has been treated as giving rise in and of itself
to a distinct cause of action in tort, it has been identified
with the common law action of deceit,” and has been
confined “very largely to the invasion of interests of a
financial or commercial character, in the course of busi-
ness dealings.”®?

The Block Court, in discussing the above footnote from
Neustadt, said the following in a footnote:

8 United States v. Neustadt, supra note 65.
81 Block v. Neal, supra note 66.
82 United States v. Neustadt, supra note 65, 366 U.S. at 711 n.26.
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The Court distinguished negligent misrepresentation
from the “many familiar forms of negligent misconduct
[which] may be said to involve an element of ‘misrep-
resentation,” [only] in the generic sense of that word.”
... The “misrepresentation” exception applies only when
the action itself falls within the commonly understood
definition of a misrepresentation claim, which **has
been identified with the common law action of deceit,’
and has been confined ‘very largely to the invasion of
interests of a financial or commercial character, in the
course of business dealings.”” . . . Thus, the claim in
Indian Towing Co. v. United States, 350 U. S. 61[, 76
S. Ct. 122, 100 L. Ed. 48] (1955), for damages to a ves-
sel which ran aground due to the Coast Guard’s alleged
negligence in maintaining a lighthouse, did not “aris[e]
out of . . . misrepresentation” within the meaning of
§ 2680(h).8

These footnotes referencing Indian Towing Co. v. United
States®* may have been an attempt to distinguish misrepresen-
tation from operational negligence.

The lower federal courts have inconsistent results.

Two federal circuit courts have limited application of the
misrepresentation exception to pecuniary or commercial mis-
representations. The 10th Circuit concluded that the mis-
representation exception to the FTCA did not apply to bar
emotional distress claims.®® The court observed that pecuniary
loss, which it called an “essential component[] of negligent
misrepresentation,”® was not present. The 11th Circuit deter-
mined that the misrepresentation exception applied in a case
where the injury suffered “was the loss of . . . investment

8 Block v. Neal, supra note 66, 460 U.S. at 296 n.5.

8 Indian Towing Co. v. United States, 350 U.S. 61, 76 S. Ct. 122, 100 L. Ed.
48 (1955).

8 Estate of Trentadue ex rel. Aguilar v. U.S., 397 F.3d 840 (10th Cir. 2005).
% d. at 855.
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money, which is an economic injury arising from a com-
mercial decision.”® And some federal district courts noted
the presence or absence of a commercial misrepresentation in
either applying or declining to apply the exception.®®

But two other circuit courts have contradictory aspects.
In Kohn v. United States,®® an action involving the claims
of parents of a soldier who was Killed by a fellow soldier,
the Second Circuit briefly addressed the misrepresentation
and deceit exceptions. The court stated: “[T]hese exceptions
have generally been applied only to actions for damages due
to commercial decisions that were predicated on incorrect
or incomplete information. . . . Because the context here is
hardly commercial in nature, we do not believe that appel-
lants’ claims are necessarily barred as an action for misrepre-
sentation or deceit.”® But the Second Circuit later observed
a limitation of Kohn: “Kohn stopped well short of holding
that the United States had waived sovereign immunity for
non-commercial torts arising from its suppression of informa-
tion or its release of information that was fraudulent. Indeed,
the panel in Kohn had no occasion to decide that question,”
because the Second Circuit reversed and remanded to permit
the appellants to amend their remaining cause of action to
include new allegations. The Ninth Circuit first stated that

8 Zelaya v. U.S., 781 F.3d 1315, 1338 (11th Cir. 2015).

8 See, e.g., Ard v. ED.I.C., 770 F. Supp. 2d 1029 (C.D. Cal. 2011) (stating
government is not liable for injuries resulting from commercial decisions
made in reliance on government misrepresentations); Mill Creek Group,
Inc. v. ED.I.C., 136 F. Supp. 2d 36 (D. Conn. 2001) (observing that
plaintiff sought to redress economic injury incurred in commercial setting);
Salter v. U.S., 853 F. Supp. 389, 394 (M.D. Ala. 1994) (stating exception
did not apply because plaintiff’s claim “is for personal injury, not for
injury of a commercial or financial nature”).

8 Kohn v. United States, 680 F.2d 922 (2d Cir. 1982).
% 1d. at 926.

% See Cabiri v. Government of Republic of Ghana, 165 F.3d 193, 201 (2d
Cir. 1999).
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“the misrepresentation exception precludes liability where the
plaintiff suffers economic loss as a result of a commercial
decision which was based on a misrepresentation.”®? But it
later stated, without any analysis, that the misrepresentation
exception barred a claim by a juvenile who was sexually
abused by a felon working at a foster home.®

Several federal district courts have explicitly stated that the
exception is not limited to financial or commercial loss.** In
Najbar v. U.S.,** a Minnesota federal court addressed the foot-
note from Block that we quoted above:

Taken out of context, the quoted portions of Block and
Neustadt could be read to support [plaintiff’s] assertion
that, because she does not seek to recover for commercial
injury, her claim is not barred by the FTCA’s misrepresen-
tation exception even if it is a claim for misrepresentation.
But the context makes clear that Block and Neustadt were
simply describing, in elliptical fashion, the most-common
types of misrepresentation claims. Indeed, the very lan-
guage from Prosser’s treatise quoted in Neustadt and then
in Block spoke of misrepresentation claims being “‘very
largely’”—Dbut not exclusively—Ilimited to claims seek-
ing recovery for commercial injury. . . . And Block itself
said that “the essence of an action for misrepresentation,

92 Green v. United States, 629 F.2d 581, 584 (9th Cir. 1980). See, also, Mt.
Homes, Inc. v. U.S., 912 F.2d 352, 356 (9th Cir. 1990) (stating conclusion
that misrepresentation exception precluded recovery was “buttressed by
the fact that [plaintiff] suffered an economic injury in a commercial
setting”).

9% See Lawrence v. U.S., 340 F.3d 952 (9th Cir. 2003).

% See, e.g., Najbar v. U.S., 723 F. Supp. 2d 1132 (D. Minn. 2010), affirmed
on other grounds 649 F.3d 868 (8th Cir. 2011); Russ v. U.S., 129 F. Supp.
2d 905 (M.D.N.C. 2001); Mullens v. U.S., 785 F. Supp. 216 (D. Maine
1992); Wells v. U.S., 655 F. Supp. 715 (D.D.C. 1987); Diaz Castro v.
United States, 451 F. Supp. 959 (D. Puerto Rico 1978); Lloyd v. Cessna
Aircraft Co., 429 F. Supp. 181 (E.D. Tenn. 1977).

% Najbar v. U.S., supra note 94, 723 F. Supp. 2d at 1137.
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whether negligent or intentional, is the communication of
misinformation on which the recipient relies.” . . . This
formulation of the “essence” of misrepresentation is not
limited to commercial misrepresentations. Finally, neither
Neustadt nor Block involved a claim for noncommercial
misrepresentation, and thus neither case could have held
that such claims were outside the scope of the FTCA’s
misrepresentation exception.
The Minnesota federal court remarked that “Congress used
the word ‘misrepresentation,” and that word is broad enough
to reach all types of claims for misrepresentation, whether
those claims seek recovery for commercial injury, physical
injury, or emotional injury.”®® A different court looked to a
few cases that had applied the misrepresentation exception and
concluded that “[c]learly the exception is just as applicable to
actions involving personal injury and wrongful death as it is
to those involving only financial or commercial loss, absent
any indication that Congress intended such exception to apply
only to the latter type of lawsuits.”®” Another court rejected the
plaintiff’s argument that the misrepresentation exception had
been limited to transactions of a commercial nature, observ-
ing that the Neustadt Court relied upon cases which were
noncommercial.®®
Some federal courts have applied the misrepresentation
exception to claims involving nonpecuniary losses with-
out elaboration. At least one federal court excluded a claim
seeking damages for wrongful death.®®* We observe that
in some cases in which claims for personal injuries were
barred, the claims appeared to arise out of a commercial

% |d.
" Diaz Castro v. United States, supra note 94, 451 F. Supp. at 963.
% Vaughn v. United States, 259 F. Supp. 286 (N.D. Miss. 1966).

% See, e.g., Bartie v. United States, 216 F. Supp. 10 (W.D. La. 1963) (alleging
government failed to give adequate warning concerning hurricane).
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transaction.’® And we note that the Seventh Circuit has stated
that “[t]he test is not whether the injury was economic, but
whether it resulted from a commercial decision based on a
governmental misrepresentation.”

Decisions from courts of two states deserve attention.
First, California courts have found that its statutes’®? do not
insulate the government from liability when the suit did not
involve commercial misrepresentations. In Johnson v. State
of California,’® foster parents sued after a child, who the
state was aware had homicidal tendencies, was placed in their
home without notice of any dangerous propensities. The court
reasoned that “it would be at best anomalous, and at worst
an inversion of accepted priorities, to allow the state immu-
nity only upon a finding that the parole officer actually lied
to plaintiff.”104

But this decision provides little guidance for several rea-
sons, in increasing order of importance. Most of the decision
focused on the discretionary function exception. California’s
statute is considerably different from ours. California expan-
sively shields state employees from individual liability, but

0gee, e.g., Schneider v. USA, 936 F.2d 956 (7th Cir. 1991) (purchasers
of defective prefabricated homes sued for personal injuries and property
damages); Hamre v. United States, 799 F.2d 455 (8th Cir. 1986) (purchasers
of home discovered to be infested with bats sued for personal injuries and
property damages).

01 preston v. United States, 596 F.2d 232, 239 (7th Cir. 1979).

102See Cal. Gov’t Code 88§ 818.8 (“public entity is not liable for an injury
caused by misrepresentation by an employee of the public entity, whether
or not such misrepresentation be negligent or intentional”) and 822.2
(“public employee acting in the scope of his employment is not liable
for an injury caused by his misrepresentation, whether or not such
misrepresentation be negligent or intentional, unless he is guilty of actual
fraud, corruption or actual malice”) (West 2012).

103 Johnson v. State of California, 69 Cal. 2d 782, 447 P.2d 352, 73 Cal. Rptr.
240 (1968).

1041d. at 800, 447 P.2d at 364, 73 Cal. Rptr. at 252.
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our statute does so only where suit is permitted under the State
Tort Claims Act.’® The California court relied heavily on state
legislative history demonstrating a concern with misrepresen-
tation in the area of state contracts. But, most important, the
court does not follow a rule construing waivers of sovereign
immunity strictly against waiver and in favor of the sovereign.
The phrase “strict construction” does not appear anywhere
in the decision. The court’s concern with an “inversion of
accepted priorities” attacks the central premise of an intentional
torts exception. From a moral standpoint, intentional torts are
more egregious than mere negligence. But the Legislature, and
not the courts, is empowered to determine where immunity
should be waived. We might not agree with the rationale for its
distinction, but we must not usurp its role in drawing the line
between liability and immunity. Because a California Court of
Appeals decision® is driven by the Johnson opinion, the same
reasons dictate giving it little attention.

A decision of the Supreme Court of Alaska!® deserves more
attention, because Alaska’s statute, like ours, was modeled on
the FTCA. In the Alaska case, parents sued the state, alleg-
ing negligent failure to disclose information that would have
alerted them to the risks of accepting into their home a foster
child who ultimately physically and sexually assaulted their
two children. The Supreme Court of Alaska reversed a sum-
mary judgment in favor of the state.

But despite the similarity of statutes, we do not find
the Alaska decision to be persuasive. Most of the decision
focused on foreseeability in the context of summary judg-
ment. The court’s examination of federal cases was limited
to the Neustadt footnote.’®® The court relied heavily upon

105See § 81-8,217.

106 Michael J. v. L.A. Cty. D. of Adoptions, 201 Cal. App. 3d 859, 247 Cal.
Rptr. 504 (1988).

WIpG. v. DFYS, 4 P.3d 326 (Alaska 2000).
18 United States v. Neustadt, supra note 65.
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the California court’s reasoning in Johnson. Likewise, the
Alaska court does not discuss “strict construction” and fails
to discern the rationale that could induce a state legislature
to retain sovereign immunity for some torts while waiving it
for others.

Although we have not expressly adopted § 310 of the
Restatement,'® it is persuasive authority that a cause of action
would lie for a conscious misrepresentation involving risk of
physical harm. It states:

An actor who makes a misrepresentation is subject to
liability to another for physical harm which results from
an act done by the other or a third person in reliance upon
the truth of the representation, if the actor

() intends his statement to induce or should realize
that it is likely to induce action by the other, or a third
person, which involves an unreasonable risk of physical
harm to the other, and

(b) knows

(i) that the statement is false, or

(ii) that he has not the knowledge which he professes.®

This section fits the facts determined by the district court. Gall
was the “actor who ma[de] a misrepresentation.” The parents
were the “third person[s].” Their child was the “other.” Thus,
Gall is subject to liability to the parents’ child which resulted
from the act done by the parents (taking K.D.M. into their
home) in reliance upon the truth of the representation, because
Gall intended to induce the parents, or should have realized
that her misrepresentation was likely to induce action by the
parents, which involved an unreasonable risk of physical harm
to the parents’ child, and Gall knew that the statement was
false. This section is found in a division of the Restatement
on negligence, so it is no surprise a comment stated that the
liability in 8 310 “is negligence liability and is enforced in an

109 Restatement, supra note 79.
101d. at 103.
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ordinary negligence action.”** What is important is that § 310
is located in a section of the Restatement that is not limited to
commercial or business transactions and expressly extends to
liability for physical harm.

[14] We agree with those courts finding that the misrepre-
sentation exception can apply to claims for personal injuries as
well as economic injuries and to claims not involving business
transactions. We are persuaded by the reasoning of Najbar v.
U.S.112 As that court observed, while the U.S. Supreme Court
has explicitly recognized that the misrepresentation exception
would arise most often in the course of business transactions,?
the Court has not declared that the exception is applicable only
in the commercial context. And 8§ 310 of the Restatement pro-
vides persuasive authority that conscious misrepresentation
can be the basis for liability for physical harm.

[15] The doctrine of strict construction supports our con-
clusion that the misrepresentation exception applies in a case
such as this one. As we explained earlier, statutes purporting
to waive the protection of sovereign immunity of the State or
its subdivisions are strictly construed in favor of the sovereign
and against the waiver, and a waiver of sovereign immunity
is found only where stated by the most express language of
a statute or by such overwhelming implication from the text
as will allow no other reasonable construction.** Thus, the
misrepresentation exception must be strictly construed in favor
of the government.!®® In doing so, we cannot eliminate its
application to a claim—the “essence” of which *“is the commu-
nication of misinformation on which the recipient relies”%®—
merely because the claim does not involve pecuniary loss or

111 Restatement, supra note 77, § 557A, comment a. at 149.

12 Najbar v. U.S., supra note 94,

113See United States v. Neustadt, supra note 65.

114See Lamb v. Fraternal Order of Police Lodge No. 36, supra note 31.
1155ee Zelaya v. U.S., supra note 87.

116 BJock v. Neal, supra note 66, 460 U.S. at 296.
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a financial transaction. If the Legislature wishes to expand
the scope of the State’s liability by limiting application of the
misrepresentation exception to claims arising from commercial
transactions or which involve only pecuniary losses, it has the
power to amend the statute accordingly.

(ii) Gravamen of Complaint Test

Next, the parents contend that the gravamen of the complaint
test is inapplicable. In arguing that the test is not appropriate
in a case for personal injury, the parents repeat their contention
that misrepresentation as a tort involves pecuniary or commer-
cial loss only. Again, we disagree.

The gravamen of the parents’ allegations of negligence was
the communication of misinformation. Had the State, through
Gall, not provided the parents with false information, the
parents’ child would not have been harmed (because either
they would not have accepted K.D.M. in their home or they
would have implemented appropriate safeguards). Under the
reasoning of Stonacek,™’ it is immaterial whether Gall negli-
gently failed to disclose or warn of K.D.M.’s sexual history
or whether Gall intentionally concealed that sexual history. In
Stonacek, we held that a claim for failure to communicate rel-
evant information was barred by the misrepresentation excep-
tion. Here, the parents’ allegations of “failure to warn” and
“failure to disclose” essentially assert a failure to communicate
critical information. And as in Stonacek, those claims, no mat-
ter how pled, are claims of misrepresentation. This is not a
case where the cause of action only collaterally involves a
misrepresentation; rather, the cause of action arises out of and
is grounded on misrepresentation.

(iii) Independent Operational
Duty to Disclose
The parents argue that it was error to find their claim barred
by the misrepresentation exception, because they assert that

117 Stonacek v. City of Lincoln, supra note 69.
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the State had an independent operational duty to disclose
K.D.M.’s sexual history. A governmental entity “‘is liable for
injuries resulting from negligence in performance of opera-
tional tasks even though misrepresentations are collaterally
involved.” "8 But again, we look to Stonacek and the grava-
men of the complaint.

In Stonacek, we addressed whether the failure to disclose
could fall outside the misrepresentation exception because it
alleged negligent performance of operational tasks. In doing
so, we cited and discussed the decisions in Neustadt and
Block. In Neustadt, the plaintiff claimed it suffered money
damages as a result of an erroneous appraisal conducted by a
government agency. The U.S. Supreme Court found the erro-
neous appraisal was a misrepresentation, and thus, the claim
was barred by sovereign immunity. In Block, the plaintiff
alleged it suffered money damages when a government agency
breached a duty to supervise construction of a new home. The
Block Court noted that although part of the theory was that the
government agency failed to communicate information about
the construction, the plaintiff also alleged the agency had a
separate duty to act by supervising the construction. Because
it was the failure to supervise that caused the harm, the Block
Court concluded the claim was not barred by the misrepresen-
tation exception.

Where the gravamen of the complaint is negligent per-
formance of operational tasks rather than misrepresentation,
the State cannot rely upon the misrepresentation exception
in the State Tort Claims Act.}® The misrepresentation excep-
tion “does not bar negligence actions which focus not on the
Government’s failure to use due care in communicating infor-
mation, but rather on the Government’s breach of a different
duty.”?° But to avoid dismissal based on the misrepresentation

118Zelaya v. U.S., supra note 87, 781 F.3d at 1336.
119 Stonacek v. City of Lincoln, supra note 69.
120BJock v. Neal, supra note 66, 460 U.S. at 297.
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exception, a plaintiff must allege injury independent of that
caused by the erroneous information.?

Even though the State had a duty to warn of K.D.M.’s
sexual history, the facts of this case fall within the misrepre-
sentation exception. As Neustadt, Block, and Stonacek make
clear, to fall outside the scope of the misrepresentation excep-
tion, the question is not whether the government had an inde-
pendent duty to take action; rather, the question is whether
the duty on which a plaintiff bases his or her claim is a duty
separate and apart from the duty to disclose information. Here,
the complaint alleged that Jill “inquired whether there was
anything sexual in [K.D.M.’s] record, [and] Gall stated ‘no.””
The parents claim that Gall “knew or should have known
of [K.D.M.’s record of sexual abuse] but refused to disclose
such information.” Their complaint focuses on the failure to
disclose the information, but the essence of the claim is the
breach of a duty not to miscommunicate. And they have not
alleged injury independent of that caused by the erroneous
information. Any operational duty to disclose information or
to warn the parents about K.D.M.’s sexual history is subsumed
by the misrepresentation exception.

The parents rely upon our decision in Fuhrman v. State,?
arguing that both cases rest on the complete failure to con-
vey information. In Fuhrman, the Department of Health and
Human Services was aware that one of its wards had a history
of physical violence against his caregivers and others. But a
department employee did not tell anyone at the hospital where
the ward was taken about the ward’s violent history or that
the ward was likely to target female staff members. At the
hospital, the ward attacked a female psychiatric technician.
The technician sued, claiming that appellants were negligent in
failing to disclose to the hospital and its employees informa-
tion regarding the ward’s assaultive behavior. Near the close

121 5ee Stonacek v. City of Lincoln, supra note 69.
122 Eyhrman v. State, supra note 4.
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of trial, appellants moved for leave to amend their answer to
include affirmative defenses of sovereign and qualified immu-
nity, based on their understanding that the technician was
asserting that appellants had misrepresented the ward’s medical
history. The district court denied the motion, and we found no
abuse of discretion.

Fuhrman is distinguishable. The affirmative defense of sov-
ereign immunity was not pled in an answer prior to trial.
We considered it only in the context of whether the trial
court abused its discretion in denying a motion to amend the
answer—made near the end of trial—to include the defense.
Here, the State asserted the defense in its operative answer.

[16] Further, Fuhrman contains language that is irrecon-
cilable with Stonacek. In Fuhrman, we stated that “neither
[the technician’s] theory of the case nor her evidence was
based on misrepresentation, but, rather, on a complete failure
to convey the critical information, without an inference that
this was deliberately done.”*?® We noted that the trial court’s
decision was “based on failure to disclose information.”?
However, Stonacek clearly holds that an allegation of failure
to advise was a claim based on misrepresentation. Our opinion
in Stonacek did not discuss or cite Fuhrman, but the two cases
are in conflict. Because we are persuaded by the reasoning of
Stonacek, we expressly disapprove of Fuhrman to the extent it
holds that “a complete failure to convey the critical informa-
tion, without an inference that this was deliberately done,”*?
falls outside the misrepresentation exception.

[17] No matter how the parents try to frame their com-
plaint, their claim arises out of a misrepresentation. As the
11th Circuit has stated: “‘It is the substance of the claim and
not the language used in stating it which controls’ whether the
claim is barred by an FTCA exception. . . . Thus, a plaintiff

1281d. at 183, 655 N.W.2d at 873.
12414,

125 Id
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cannot circumvent the misrepresentation exception simply
through artful pleading of its claims.”*?® Gall’s misstatement
is essential to the parents’ claim. Although they frame their
claim as a negligence action, the basis for it is Gall’s underly-
ing misrepresentation.

(iv) Public Policy
The parents assert that the State should not be immune
from liability for failing to properly disclose the history of an
adoptee to potential parents as a matter of public policy. But
such policy judgments are properly within the province of
the Legislature, not this court.

4. Negligent Supervision

The parents argue that the district court erred in failing to
find the State liable for negligent supervision. They contend
that the evidence clearly established that Gall was over-
worked and that her supervisor was responsible for Gall’s
workload.

Recasting an excepted tort claim as a negligence claim
does not avoid the bar of immunity. In Johnson v. State,'?” we
determined that a negligence claim asserting failure to super-
vise, hire, and discipline was barred because it arose out of
assault and battery. In that case, we adopted the reasoning of
four of the eight participating justices in a U.S. Supreme Court
case,'?® who stated:

“[The plaintiff] cannot avoid the reach of § 2680(h)
by framing her complaint in terms of negligent failure
to prevent the assault and battery. Section 2680(h) does
not merely bar claims for assault or battery; in sweeping
language it excludes any claim arising out of assault or
battery. We read this provision to cover claims like [the

126 JBP Acquistions, LP v. U.S. ex rel. F.D.1.C., 224 F.3d 1260, 1264 (11th Cir.
2000).

127 Johnson v. State, supra note 15.
128United States v. Shearer, supra note 53.
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plaintiff’s] that sound in negligence but stem from a bat-
tery committed by a Government employee.”!?
We also agreed with a justice’s concurrence in a different U.S.
Supreme Court case:
“To determine whether a claim arises from an intentional
assault or battery and is therefore barred by the exception,
a court must ascertain whether the alleged negligence was
the breach of a duty to select or supervise the employee-
tortfeasor or the breach of some separate duty indepen-
dent from the employment relation. . . . If the allegation
is that the Government was negligent in the supervision
or selection of the employee and that the intentional tort
occurred as a result, the intentional tort exception . . .
bars the claim. Otherwise, litigants could avoid the sub-
stance of the exception because it is likely that many, if
not all, intentional torts of Government employees plausi-
bly could be ascribed to the negligence of the tortfeasor’s
supervisors. To allow such claims would frustrate the
purposes of the exception.”*®
The same principle applies here. The parents’ negligent
supervision claim is barred, because it arises out of misrepre-
sentation. Any alleged negligence was inextricably linked to
the misrepresentation. The district court did not err by failing
to find the State liable for negligent supervision, because this
claim was also barred by the State Tort Claims Act.

VI. CONCLUSION
The Legislature may wish to consider whether the rationale
underlying the intentional torts exception, at least as to mis-
representation and deceit, continues to justify preservation of
the State’s sovereign immunity. From the perspective of the

129 Johnson v. State, supra note 15, 270 Neb. at 320, 700 N.w.2d at 624
(emphasis in original).

1%01q, at 322, 700 N.W.2d at 625, quoting Sheridan v. United States, 487 U.S.
392, 108 S. Ct. 2449, 101 L. Ed. 2d 352 (1988) (Kennedy, J., concurring
in judgment).
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parents, immunity “adds insult to injury.” Their child was the
one, so to speak, “run over by the truck.” And it may well
be that time has demonstrated that Congress’ fears—of the
difficulty of defending such suits and the probability of judg-
ments against the government in amounts out of proportion
to the damages actually suffered by claimants—have proved
unfounded. It may be time for the “next step” envisioned by
the commentator. But it is absolutely clear that those questions
are properly addressed to the Legislature and not to us. And
we express no opinion whether the parents have any avenue to
compensation through legislative action.

We must strictly construe the misrepresentation exception
to the waiver of sovereign immunity in favor of the State and
conclude that so construed, it cannot be definitively limited to
claims involving pecuniary losses.

Because the parents’ claims arise out of Gall’s misrepre-
sentation, they are barred. We affirm the judgment of the dis-
trict court.

Affirmed.
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. Pleas: Appeal and Error. The right to withdraw a plea previously
entered is not absolute, and, in the absence of an abuse of discretion on
the part of the trial court, refusal to allow a defendant’s withdrawal of a
plea will not be disturbed on appeal.
. Pleas: Convictions. Failure to give all or part of the advisement
required by Neb. Rev. Stat. § 29-1819.02(1) (Reissue 2016) regarding
the immigration consequences of a guilty or nolo contendere plea is not
alone sufficient to entitle a convicted defendant to have the conviction
vacated and the plea withdrawn pursuant to § 29-1819.02(2).
. Pleas: Convictions: Claims: Proof. To state a cognizable claim for
relief under Neb. Rev. Stat. § 29-1819.02(2) (Reissue 2016), the defend-
ant must allege and show that (1) the trial court failed to give all or part
of the advisement contained in § 29-1819.02(1) and (2) the defendant
faces an immigration consequence that was not included in the advise-
ment given. It is the defendant’s burden to establish these factors by
clear and convincing evidence.
. Pleas: Convictions: Notice: Proof. The second factor of the test
announced in State v. Yos-Chiguil, 278 Neb. 591, 772 N.W.2d 574
(2009), assumes the court’s advisement, as given, was incomplete or
noncompliant and requires a defendant to show he or she faces an
immigration consequence that was not included in the advisement actu-
ally given. When considering the second factor, two questions must be
answered: What immigration consequences is the defendant actually fac-
ing, and What immigration consequences were actually communicated
to the defendant in the advisement as given?
Pleas: Convictions: Extradition and Detainer. When the Department
of Homeland Security places an immigration detainer on an individual,
that person actually faces immigration consequences sufficient to claim
the protections of Neb. Rev. Stat. § 29-1819.02 (Reissue 2016).
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Stacy, J.

Buoy P. Gach moved to vacate his conviction and withdraw
his plea, claiming the District Court for Douglas County failed
to properly advise him of the immigration consequences of
conviction before accepting his plea of no contest.! The district
court denied the motion, and Gach appeals. Finding no abuse
of discretion, we affirm.

FACTS
On August 5, 2009, Gach was charged with two counts of
assault in the first degree? and with two counts of use of a
deadly weapon to commit a felony.® The charges stemmed from
events that occurred on July 3, when Gach and another indi-
vidual fired a gun into a group of people standing on a porch
and two people were seriously injured.

Plea
A plea agreement was reached, and on January 11, 2010,
Gach entered a plea of no contest to one count of assault in the
first degree. The remaining charges were dismissed. The record
from the change-of-plea hearing reflects the following colloquy
between the court, the State, and Gach:

1 See Neb. Rev. Stat. § 29-1819.02 (Reissue 2016).
2 See Neb. Rev. Stat. § 28-308 (Reissue 2016).
% See Neb. Rev. Stat. § 28-1205 (Reissue 2016).
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THE COURT: Now, [Gach], before | can accept your
plea of no contest | have to be certain that there are facts
that support your plea of no contest.

[Deputy county attorney], if you could please set forth
the factual basis.

[Deputy county attorney]: Your Honor, before I give
the factual basis | just remind the Court that perhaps
before [Gach] entered the plea you could do the immigra-
tion advisory, of any potential impact on that. Would you
like me to do that or would you like to do the —

THE COURT: Let me do that right now, sir. In addition
to the penalty of 1 to 50 years’ imprisonment, 50 being
the max, one year being the minimum, your immigration
status with the United States could be affected. Do you
understand that, sir?

[Gach]: (No response.)

THE COURT: In other words — do you under-
stand that?

[Gach]: Yes.

THE COURT: In other words, you could be deported
... . Do you understand that?

[Gach]: Yes.

At the conclusion of the plea hearing, the court accepted
Gach’s plea and found him guilty of assault in the first degree.
On April 1, Gach was sentenced to imprisonment for a term of
10 to 20 years.

Motion to Withdraw Plea

On November 19, 2014, Gach filed a pro se motion to
vacate his conviction and withdraw his plea pursuant
to § 29-1819.02(2), claiming he was not given the proper
immigration advisement during his plea hearing. The court
appointed counsel for Gach and set the matter for an eviden-
tiary hearing.

At the hearing, the State and Gach stipulated to several facts
which we summarize here:
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 The District Court for Douglas County did not provide Gach
the verbatim advisement contained in § 29-1819.02(1);

e Gach is not a U.S. citizen and was not a U.S. citizen at the
time he entered his no contest plea;

* On April 14, 2010, the U.S. Immigration and Customs
Enforcement Service’s detention and removal section filed
an “Immigration Detainer — Notice of Action” with the
Department of Correctional Services (DCS) that required
DCS to “detain [Gach] to provide adequate time for [the
Department of Homeland Security] to assume [his] custody”
in order to “determine whether [he] is subject to removal
from the United States™;

» DCS identified Gach’s ““Projected Release Date’” as August
3, 2019; and

* DCS had the immigration detainer on file and intended to
hold Gach on behalf of the U.S. Immigration and Customs
Enforcement Service at the conclusion of his sentence.
During the hearing, all parties agreed that the applica-

ble legal standard was announced by this court in State v.

Yos-Chiguil.* In that case, we held that to state a cognizable

claim for relief under § 29-1819.02(2), the defendant must

allege and show that (1) the trial court failed to give all or

part of the advisement contained in § 29-1819.02(1) and (2)

the defendant faces an immigration consequence that was not

included in the advisement given.

The district court overruled Gach’s motion in an order
entered January 14, 2016. With respect to the first prong of the
Yos-Chiguil test, the court acknowledged its failure to comply
with § 29-1819.02, stating:

[T]he Court did not give the exact verbatim advisement
to [Gach]. In hindsight, it would have been more prudent
for the Court to have given the verbatim advisement. .
. . The Court did advise [Gach] that conviction of the
offense could affect his immigration status and that he
could be deported. The Court did not advise him that

4 State v. Yos-Chiguil, 278 Neb. 591, 772 N.W.2d 574 (2009).
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this only affects him if he is not a United States citizen,
and rather than use the word “removal”, the Court used
the word “deported”.
The court went on to consider whether Gach was facing immi-
gration consequences that were not included in the advise-
ment as given, and it concluded:

In this case, [Gach] has been notified that upon his
release from [DCS], the United States will take custody
of him to determine if he should be removed from the
United States. This is one of the consequences of [his]
conviction in this matter. The Court . . . advised [him] of
this consequence when it stated to [him] during the plea
colloquy that “[his] immigration status with the United
States could be [affected and he] could be deported . . ..”
[He] is subject to deportation or removal from the United
States for which [he] was advised.

The court thus overruled Gach’s motion to withdraw his plea.
Gach timely appealed, and we moved the case to our docket.®

ASSIGNMENT OF ERROR
Gach assigns the district court erred in overruling his motion
to withdraw his plea of no contest.

STANDARD OF REVIEW
[1] The right to withdraw a plea previously entered is not
absolute, and, in the absence of an abuse of discretion on the
part of the trial court, refusal to allow a defendant’s withdrawal
of a plea will not be disturbed on appeal.®

ANALYSIS
Section 29-1819.02(1) requires that before accepting a
plea of guilty or no contest to any criminal offense, “the
court shall administer the following advisement on the
record to the defendant”: “IF YOU ARE NOT A UNITED

® See In re Guardianship & Conservatorship of Donley, 262 Neb. 282, 631
N.W.2d 839 (2001).

6 State v. Ortega, 290 Neb. 172, 859 N.W.2d 305 (2015).
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STATES CITIZEN, YOU ARE HEREBY ADVISED THAT
CONVICTION OF THE OFFENSE FOR WHICH YOU HAVE
BEEN CHARGED MAY HAVE THE CONSEQUENCES OF
REMOVAL FROM THE UNITED STATES, OR DENIAL OF
NATURALIZATION PURSUANT TO THE LAWS OF THE
UNITED STATES.” Section 29-1819.02(2) provides the rem-
edy for failu