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JUDICIAL DISTRICTS AND DISTRICT JUDGES

First District
Counties in District: Clay, Fillmore, Gage, Jefferson, Johnson, Nemaha,
Nuckolls, Pawnee, Richardson, Saline, and Thayer

Judges in District City
Vicky L. Johnson ....................... Wilber
Ricky A. Schreiner ...................... Beatrice
Julie D. Smith ......... .. . .. ... ... Tecumseh

Second District
Counties in District: Cass, Otoe, and Sarpy

Judges in District City
William B. Zastera . ..................... Papillion
George A. Thompson . ................... Papillion
Michael A. Smith ....................... Plattsmouth
Stefanie A. Martinez .. ................... Papillion

Third District
Counties in District: Lancaster

Judges in District City

John A. Colborn . ....................... Lincoln
JodiNelson ............................ Lincoln
Robert R.Otte ......................... Lincoln
Andrew R. Jacobsen ..................... Lincoln
Lori A. Maret .......................... Lincoln
Susan I. Strong . ........ ... . L Lincoln
DarlaS.Ideus .......................... Lincoln
Kevin R. McManaman ................... Lincoln

Fourth District
Counties in District: Douglas

Judges in District City

Gary B. Randall ..................... ... Omaha
J. Michael Coffey ....................... Omaha
W. Mark Ashford .................... ... Omaha
Peter C. Bataillon ....................... Omaha
Gregory M. Schatz . ..................... Omaha
JRussell Derr ........... .. ..., Omaha
James T. Gleason ....................... Omaha
Thomas A. Otepka . ..................... Omaha
Marlon A. Polk ....... ... ... ... ... ... Omaha
W. Russell Bowie Il .................... Omaha
Leigh Ann Retelsdorf ................. ... Omaha
Timothy P. Burns ....................... Omaha
Duane C. Dougherty ..................... Omaha
Kimberly Miller Pankonin ................ Omaha
Shelly R. Stratman . ..................... Omaha
Horacio J. Wheelock ..................... Omaha

Fifth District
Counties in District: Boone, Butler, Colfax, Hamilton, Merrick, Nance, Platte,
Polk, Saunders, Seward, and York

Judges in District City
Robert R. Steinke ....................... Columbus
Mary C. Gilbride ....................... Wahoo
James C. Stecker . ....................... Seward
Rachel A. Daugherty .................... Aurora



JUDICIAL DISTRICTS AND DISTRICT JUDGES

Sixth District
Counties in District: Burt, Cedar, Dakota, Dixon, Dodge, Thurston, and
Washington

Judges in District City

John E. Samson ............ ... .. ... .... Blair
Geoffrey C. Hall ........... ... ... .. ... Fremont
Paul J. Vaughan ............. ... .. .. ... Dakota City

Seventh District
Counties in District: Antelope, Cuming, Knox, Madison, Pierce, Stanton, and
Wayne

Judges in District City
James G. Kube ......................... Madison
Mark A. Johnson .. ...................... Madison

Eighth District
Counties in District: Blaine, Boyd, Brown, Cherry, Custer, Garfield, Greeley,
Holt, Howard, Keya Paha, Loup, Rock, Sherman, Valley, and Wheeler

Judges in District City
Mark D. Kozisek . ...................... Ainsworth
Karin L. Noakes ........................ St. Paul

Ninth District
Counties in District: Buffalo and Hall

Judges in District City

Teresa K. Luther ........................ Grand Island
William T. Wright ......... ... ... ...... Kearney
Mark J. Young ......... ... ... ... Grand Island
John H. Marsh ......................... Kearney

Tenth District
Counties in District: Adams, Franklin, Harlan, Kearney, Phelps, and Webster

Judges in District City
Stephen R. Illingworth .. ................. Hastings
Terri S. Harder ......................... Minden

Eleventh District
Counties in District: Arthur, Chase, Dawson, Dundy, Frontier, Furnas, Gosper,
Hayes, Hitchcock, Hooker, Keith, Lincoln, Logan, McPherson, Perkins,
Red Willow, and Thomas

Judges in District City
Donald E. Rowlands ..................... North Platte
James E. Doyle IV ...................... Lexington
David Urtbom .......................... McCook
Richard A. Birch . ....................... North Platte

Twelfth District
Counties in District: Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden,
Grant, Kimball, Morrill, Scotts Bluff, Sheridan, and Sioux

Judges in District City
Leo Dobrovolny . ....................... Gering
Derek C. Weimer ....................... Sidney
Travis P. O’Gorman ..................... Alliance
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JUDICIAL DISTRICTS AND COUNTY JUDGES

First District
Counties in District: Gage, Jefferson, Johnson, Nemaha, Pawnee, Richardson,
Saline, and Thayer

Judges in District City
Curtis L. Maschman ..................... Falls City
Steven B. Timm .............. ... ...... Beatrice
Linda A. Bauer ......................... Fairbury

Second District
Counties in District: Cass, Otoe, and Sarpy

Judges in District City

Robert C. Wester ....................... Papillion
John F. Steinheider ...................... Nebraska City
Todd J. Hutton ......................... Papillion
Stefanie A. Martinez . .................... Papillion

Third District
Counties in District: Lancaster

Judges in District City

Laurie Yardley ......... ... .. .. ... .. ... Lincoln
Timothy C. Phillips ..................... Lincoln
Matthew L. Acton .. ..................... Lincoln
Holly J. Parsley .......... ... ... ...... Lincoln
Thomas E. Zimmerman .................. Lincoln
Rodney D. Reuter ....................... Lincoln
John R. Freudenberg . .................... Lincoln

Fourth District
Counties in District: Douglas

Judges in District City

Lawrence E. Barrett ..................... Omaha
Marcena M. Hendrix .................... Omaha
Darryl R.Lowe . ............ .. ... Omaha
John E.Huber .......................... Omaha
Jeffrey Marcuzzo ....................... Omaha
Craig Q. McDermott .. ................... Omaha
Marcela A. Keim ....................... Omaha
Sheryl L. Lohaus ....................... Omaha
Thomas K. Harmon ..................... Omaha
Derek R. Vaughn ....................... Omaha
Stephanie R. Hansen .. ................... Omaha
Stephanie F. Shearer ..................... Omaha

Fifth District
Counties in District: Boone, Butler, Colfax, Hamilton, Merrick, Nance, Platte,
Polk, Saunders, Seward, and York

Judges in District City

Frank J. Skorupa . ....................... Columbus
Patrick R. McDermott ................... David City
Linda S. Caster Senff .................... Aurora
C.JoPetersen ............... ... Seward
Stephen R.W. Twiss ..................... Central City
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JUDICIAL DISTRICTS AND COUNTY JUDGES

Sixth District
Counties in District: Burt, Cedar, Dakota, Dixon, Dodge, Thurston, and
Washington

Judges in District City

C. Matthew Samuelson ................... Blair

Kurt Rager ........ ... ... ... ... .. ... Dakota City
Douglas L. Luebe ....................... Hartington
Kenneth Vampola .................... ... Fremont

Seventh District
Counties in District: Antelope, Cuming, Knox, Madison, Pierce, Stanton, and
Wayne

Judges in District City
Donna F. Taylor ........................ Madison
Ross A. Stoffer ......................... Pierce
Michael L. Long ........................ Madison

Eighth District
Counties in District: Blaine, Boyd, Brown, Cherry, Custer, Garfield, Greeley,
Holt, Howard, Keya Paha, Loup, Rock, Sherman, Valley, and Wheeler

Judges in District City

Alan L. Brodbeck ....................... O’Neill
James J. Orr ......... .. ... .. Valentine
Tami K. Schendt ........................ Broken Bow

Ninth District
Counties in District: Buffalo and Hall

Judges in District City

Gerald R. Jorgensen, Jr. .................. Kearney
Arthur S. Wetzel ......... .. .. .. ... .... Grand Island
John P. Rademacher ..................... Kearney
Alfred E. Corey III . ........ ... ... .. ... Grand Island

Tenth District
Counties in District: Adams, Clay, Fillmore, Franklin, Harlan, Kearney,
Nuckolls, Phelps, and Webster

Judges in District City

Michael P. Burns . ....................... Hastings
Timothy E. Hoeft ......... ... ... ...... Holdrege
Michael O. Mead ....................... Hastings

Eleventh District
Counties in District: Arthur, Chase, Dawson, Dundy, Frontier, Furnas, Gosper,
Hayes, Hitchcock, Hooker, Keith, Lincoln, Logan, McPherson, Perkins,
Red Willow, and Thomas

Judges in District City

Kent D. Turnbull . ............. ... ... .... North Platte
Edward D. Steenburg . ................... Ogallala
Anne Paine ........... ... .. .. ... ...... McCook
Michael E. Piccolo ........... ... .. .. ... North Platte
Jeffrey M. Wightman .................... Lexington

Twelfth District
Counties in District: Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden,
Grant, Kimball, Morrill, Scotts Bluff, Sheridan, and Sioux

Judges in District City
James M. Worden .. ..................... Gering
Randin Roland ....... .. ... ... ... .. ... Sidney
Russell W. Harford ...................... Chadron
Kristen D. Mickey ............. ... .. ... Gering
Paul G. Wess . ... Alliance



SEPARATE JUVENILE COURTS
AND JUVENILE COURT JUDGES

Douglas County

Judges City

Douglas F. Johnson . ....................... Omaha
Elizabeth Crnkovich .................... ... Omaha
Wadie Thomas ........................... Omaha
Christopher Kelly ......... ... .. ... ... ... Omaha
Vernon Daniels ........................... Omaha

Judges City
Toni G. Thorson . ........... ... ... ........ Lincoln
Linda S. Porter ........... .. ... .. ... ...... Lincoln
Roger J. Heideman ........................ Lincoln
Reggie L. Ryder ...... ... ... ... ......... Lincoln
Sarpy County

Judges City
Lawrence D. Gendler ...................... Papillion
Robert B. O’Neal ......................... Papillion

WORKERS” COMPENSATION
COURT AND JUDGES

Judges City

James R. Coe ........... ... ... ... ... ... Omaha
J. Michael Fitzgerald ...................... Lincoln
John R. Hoffert ........................... Lincoln
Thomas E. Stine .......................... Omaha
Daniel R. Fridrich . ........................ Omaha
Julie A. Martin ............. ... ... Lincoln
Dirk V.Block .......... ... .. .. ... ... .. ... Lincoln



ATTORNEYS
Admitted Since the Publication of Volume 295

KELSY ERIN ALLISON

AISHA CARR

KATHERINE R. CHADEK
JosHUA LEE CHRISTOLEAR
McKALE Ross CRAWFORD
THOMAS STEPHEN DEAN

JOHN PATRICK DIETZLER
BROOKE A. DILLON

DANIEL M. DONNELLY

TYLER JEFFREY ERNST
MARGEAUX KAITLIN Fox
DaviD NEIL FRANKLIN
ALEXANDER ROBERT GANSEBOM
BRYAN MICHAEL GELECKI
KEITH MICHAEL GOMAN
FERMIN GONZALEZ

ANDREW JONATHAN HAMMACK
LUKE HENKENIUS

JENIFER THEISEN HOLLOWAY
CARISSA NICOLE HOrROWITZ
ANDREW JAMES HUBER

AMY JO JANSSEN

LEIGH CAMPBELL JOYCE
BRriaN FRANK KEIT
MATTHEW JOHN KEMLER
BRADFORD CARLETON KENDALL
TANYA ROYALE LANGTON
DoNALD EMERY LOUDNER III
DANIEL LAEV MARKS

JOHN NOSRAT MASSIH

JAMES ANTHONY McCAVE
CoNOR EDWARD MCDERMOTT
MEGAN ELIZABETH MCDEVITT

KRISTINA SCHLAKE MULVANY
AMY JEANNETTE PETERS
DoRrIAN EILEEN RoOJAS
GREGORY ALAN ROSEN
COURTNEY ROBYN RUWE
CLETE PATRICK SAMSON
CHRISTINA RAE SANDY
EMILY SANTA-RODRIGUEZ
JAMES N. ScARFF 11

DaviD TIMOTHY SCHWENKE
JEFFREY RAYMOND SCOTT
MEGAN HUERTER SHIRK
GINA ELISE PUALEI TABISOLA
PATRICK PAUL TARR
ANDREW SAMUEL TAYLON
NICOLE JEAN TEGTMEIER
JacoB TIMOTHY TEWES
ELLEN CHRISTINA TOLSMA
Lisa ANN VIGIL
ALEXANDRIA STAPLES WAGNER
WILLIAM JOSEPH WARREN
MiCHAEL OWEN YARDLEY
MICHAEL BENJAMIN ZIEGLER
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TABLE OF CASES REPORTED

ACI Worldwide Corp. v. Baldwin Hackett & Meeks .................... 818
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ATtS; State V. .ot 172
ATtiS; StAte V. oo 606
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Barrera-Garrido; State V. ... ... 647
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LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-15-1107: State v. McWilliams. Affirmed. Heavican, C.J.
No. S-15-1148: In re Interest of Imelda H. Affirmed. Funke, J.
No. S-16-052: Bodnar v. Bodnar. Affirmed. Heavican, C.J.

No. S-16-280: State v. Jefferson. Affirmed. Cassel, J.

No. S-16-304: Morrison v. Nebraska Dept. of Corr. Servs.
Affirmed. Miller-Lerman, J.

No. S-16-346: State v. Belk. Affirmed. Wright, J.

No. S-16-347: In re Estate of Chapman. Appeal dismissed.
Heavican, C.J.

Nos. S-16-605, S-16-633: In re Conservatorship of Trobough.
Appeal in No. S-16-605 dismissed in part, and in part reversed and
remanded with directions. Appeal in No. S-16-633 dismissed. Per
Curiam.

No. S-16-763: In re Interest of Skyleeya M. Appeal dismissed.
Kelch, J.

No. S-16-812: In re Interest of Dante S. Appeal dismissed.
Kelch, J.

No. S-16-901: State v. Bohy. Affirmed. Wright, J.

No. S-16-938: In re Interest of Cassandra B. & Moira B.
Appeal dismissed. Kelch, J.
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LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-16-325: McGill Restoration v. Lion Place Condo. Assn.
Appeal dismissed. See § 2-107(A)(2).

No. S-16-445: Vulcraft v. Board of Adjustment. Stipulation
allowed; appeal dismissed; each party to pay own costs.

No. S-16-569: Main Street Hospitality v. Perkins. Appeal
dismissed.

No. S-16-589: Hart v. State ex rel. Neb. Real Estate Comm.
Motion of appellant to dismiss appeal sustained; appeal dismissed
with prejudice.

No. S-16-711: State v. Nesbitt. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2),

No. S-16-899: Moes v. Moes. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

Nos. S-16-1009, S-16-1010: State v. Jessop. Affirmed. See
§ 2-107(A)(1).

No. S-16-1022: State v. Mason. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-16-1192: Pope v. Cruickshank. Motion of appellee for
summary dismissal sustained; appeal dismissed as moot upon death
of appellant.

No. S-16-1192: Pope v. Cruickshank. Motion of appellee for
summary affirmance overruled as moot. See § 2-107(B)(1) and (2).

No. S-17-051: In re Adoption of Jaelyn B. Appeal dismissed for
failure to file briefs.

No. S-17-206: Freeman v. Hoffman-Laroche, Inc. Appeal dis-
missed. See § 2-107(A)(2).

No. S-17-316: State v. Thomas. Appeal dismissed. See
§§ 2-101(B)(4) and 2-107(A)(2).

No. S-17-340: State v. Collins. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-17-384: In re Estate of Lorenz. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-17-430: State v. Thomas. Appeal dismissed. See
§ 2-107(A)(2).
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LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. A-13-887: State v. McSwine, 24 Neb. App. 453 (2017).
Petition of appellant for further review denied on March 23, 2017.

No. A-15-317: State v. Washington. Petition of appellant for fur-
ther review denied on April 19, 2017.

No. S-15-610: Putnam v. Scherbring. Petition of appellees for
further review sustained on March 13, 2017.

No. A-15-651: Ulferts v. Prokop. Petition of appellant for further
review denied on March 29, 2017.

No. A-15-775: Ponec v. Guy Strevey & Assocs. Petition of appel-
lant for further review denied on March 23, 2017.

No. A-15-792: State v. Obley. Petition of appellant for further
review denied on April 12, 2017.

No. A-15-825: In re Trust of Giventer. Petition of appellant for
further review denied on April 19, 2017.

No. S-15-897: State v. Huff, 24 Neb. App. 551 (2017). Petition of
appellant for further review sustained on May 2, 2017.

No. A-15-946: In re Interest of Elijah P. et al., 24 Neb. App.
521 (2017). Petition of appellee for further review denied on June 6,
2017.

No. A-15-977: In re Estate of Ackerman, 24 Neb. App. 588
(2017). Petition of appellant for further review denied on May 30,
2017.

No. A-15-980: VanEiser, LLC v. Nebraska Bank of Commerce.
Petition of appellant for further review denied on June 13, 2017.

No. A-15-988: WBE Company v. State. Petition of appellant for
further review denied on March 8, 2017.

No. A-15-994: State v. Johnson. Petition of appellant for further
review denied on April 4, 2017.

No. A-15-1007: Bouzis v. Bouzis. Petition of appellee for further
review denied on April 18, 2017.

No. A-15-1024: Perea v. Gomez. Petition of appellant for further
review denied on May 10, 2017.

No. A-15-1034: CACH, LLC v. deNourie. Petition of appellant
for further review denied on April 6, 2017.

No. A-15-1037: Jacob v. Cotton. Petition of appellant for further
review denied on April 6, 2017.
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PETITIONS FOR FURTHER REVIEW

No. A-15-1067: SFI LTD. Partnership 53 v. Ray Anderson, Inc.
Petition of appellant for further review denied on May 11, 2017.

No. A-15-1086: State v. Magallanes. Petition of appellant for fur-
ther review denied on March 27, 2017, as untimely. See § 2-102(F)(1).

No. A-15-1113: State v. Pigee. Petition of appellant for further
review denied on April 10, 2017.

No. A-15-1118: Mitchell v. Mansfield. Petition of appellant for
further review denied on April 10, 2017.

No. A-15-1161: State v. McCrickert, 24 Neb. App. 496 (2017).
Petition of appellant for further review denied on March 23, 2017.

Nos. A-15-1180, A-15-1221: State v. Engstrom. Petitions of
appellant for further review denied on April 10, 2017.

No. A-15-1184: Ammon v. Nagengast, 24 Neb. App. 632 (2017).
Petition of appellant for further review denied on June 5, 2017.

No. A-15-1233: State v. Edwards. Petition of appellant pro se for
further review denied on March 10, 2017.

No. A-16-012: In re Conservatorship & Guardianship of
Lindhurst. Petition of appellant for further review denied on April
6, 2017.

No. A-16-150: Boyer v. Boyer, 24 Neb. App. 434 (2017). Petition
of appellant for further review denied on March 7, 2017.

No. A-16-211: Central Platte NRD v. Smith. Petition of appellant
for further review denied on May 8, 2017.

No. A-16-251: State v. Wabashaw. Petition of appellant for fur-
ther review denied on June 2, 2017.

No. S-16-255: State v. Rivera. Petition of appellant for further
review sustained on May &, 2017.

No. S-16-267: Hintz v. Farmers Co-op Assn., 24 Neb. App. 561
(2017). Petition of appellee for further review sustained on April 19,
2017.

No. A-16-282: Ehrke v. Mamot. Petition of appellant for further
review denied on June 7, 2017.

No. A-16-287: Gray v. Nebraska Dept. of Corr. Servs. Petition
of appellant for further review denied on May 16, 2017.

No. A-16-289: State v. Milton. Petition of appellant for further
review denied on May 2, 2017.

No. S-16-327: Mumin v. Frakes. Petition of appellant for further
review sustained on May 10, 2017.

No. A-16-368: State on behalf of Natalya B. & Nikiah A. v.
Bishop A., 24 Neb. App. 477 (2017). Petition of appellant for further
review denied on March 29, 2017.
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No. A-16-528: State v. Herrin. Petition of appellant for further
review denied on June 5, 2017.
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No. A-16-553: In re Interest of Hindryk B. Petition of appellant
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No. A-16-578: Rosberg v. Skorupa. Petition of appellant for fur-
ther review denied on April 26, 2017.

No. A-16-581: Rosberg v. Vaughan. Petition of appellant for fur-
ther review denied on April 26, 2017.

No. A-16-584: State v. Kennedy. Petition of appellant for further
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No. A-16-592: State v. Blankenship. Petition of appellant for fur-
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No. A-16-601: State v. Kincaid. Petition of appellant for further
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No. A-16-692: Thanawalla v. Thanawalla. Petition of appellant
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No. A-16-720: Fraction v. Rookstool. Petition of appellant for
further review denied on May 17, 2017.
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No. A-16-1084: Castonguay v. Retelsdorf. Petition of appellant
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No. A-16-1090: State v. Reising. Petition of appellant for further
review denied on April 21, 2017.

No. A-16-1090: State v. Reising. Petition of appellant pro se for
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No. A-16-1140: Gardner v. Rensch. Petition of appellant for fur-
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MEDICINE CREEK LLC, APPELLEE
AND CROSS-APPELLANT, V.
MIDDLE REPUBLICAN NATURAL
RESOURCES DISTRICT, APPELLANT
AND CROSS-APPELLEE.

892 N.w.2d 74

Filed March 10, 2017.  No. S-16-209.

Jurisdiction: Appeal and Error. A jurisdictional question which does
not involve a factual dispute is determined by an appellate court as a
matter of law.

Administrative Law: Judgments: Appeal and Error. A judgment or
final order rendered by a district court in a judicial review pursuant to
the Administrative Procedure Act may be reversed, vacated, or modified
by an appellate court for errors appearing on the record. When review-
ing an order of a district court under the Administrative Procedure Act
for errors appearing on the record, the inquiry is whether the decision
conforms to the law, is supported by competent evidence, and is neither
arbitrary, capricious, nor unreasonable.

Natural Resources Districts: Political Subdivisions: Legislature. A
natural resources district, as a political subdivision, has only that power
delegated to it by the Legislature, and a grant of power to a political
subdivision is strictly construed.

Natural Resources Districts. A natural resources district possesses and
can exercise the following powers and no others: first, those granted in
express words; second, those necessarily or fairly implied in or inci-
dent to the powers expressly granted; and third, those essential to the
declared objects and purposes of the district—not simply convenient,
but indispensable.

Administrative Law. When a board or tribunal is required to conduct a
hearing and receive evidence, it exercises judicial functions in determin-
ing questions of fact.
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6. Administrative Law: Waters: Natural Resources Districts: Appeal
and Error. Any person aggrieved by an order of a natural resources
district issued pursuant to the Nebraska Ground Water Management and
Protection Act may appeal the order, and the appeal shall be in accord-
ance with the Administrative Procedure Act.

7. Administrative Law: Final Orders: Courts: Appeal and Error. In
reviewing final administrative orders under the Administrative Procedure
Act, the district court functions not as a trial court but as an intermediate
court of appeals.

8. Administrative Law: Appeal and Error. In a review de novo on the
record, the district court is not limited to a review subject to the nar-
row criteria found in Neb. Rev. Stat. § 84-917(6)(a) (Reissue 2014),
but is required to make independent factual determinations based upon
the record, and the court reaches its own independent conclusions with
respect to the matters at issue.

9. Administrative Law: Evidence: Judicial Notice: Appeal and Error.
The Administrative Procedure Act does not authorize a district court
reviewing the decision of an administrative agency to receive additional
evidence, whether by judicial notice or other means.

10. Appeal and Error: Words and Phrases. Plain error is error uncom-
plained of at trial, plainly evident from the record, and of such a nature
that to leave it uncorrected would result in damage to the integrity, repu-
tation, or fairness of the judicial process.

11. Appeal and Error. An appellate court is not obligated to engage in an
analysis that is not necessary to adjudicate the case and controversy
before it.

Appeal from the District Court for Frontier County: DAvID
UrBoM, Judge. Reversed and remanded for further proceedings.

Jon S. Schroeder, of Schroeder & Schroeder, P.C., for
appellant.

Stephen D. Mossman, of Mattson Ricketts Law Firm, for
appellee.

Donald G. Blankenau, of Blankenau, Wilmoth & Jarecke,
L.L.P., for amicus curiae Nebraska Groundwater Coalition.

HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KELcH, and FUNKE, JJ.
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CASSEL, J.
INTRODUCTION

The Middle Republican Natural Resources District
(MRNRD) denied a landowner’s request for a variance to
drill a new well. Upon the landowner’s appeal, the district
court reversed MRNRD’s decision. Because the district court
committed plain error by applying the wrong standard of
review, we reverse, and remand for reconsideration under the
proper standard.

BACKGROUND

Medicine Creek LLC, a Nebraska limited liability company,
filed a request for a variance from MRNRD’s moratorium on
new well drilling. MRNRD denied the variance but stated that
Medicine Creek “may request a [sic] adjudicatory hearing to
appeal this decision.” Medicine Creek did so, and a hearing
officer presided over a hearing during which three individu-
als testified and numerous exhibits were received. Following
the presentation of evidence, MRNRD’s Board of Directors
(Board) voted to deny the variance.

Medicine Creek filed a complaint with the district court for
Frontier County. It sought judicial review pursuant to Neb.
Rev. Stat. § 46-750 (Reissue 2010) and the Administrative
Procedure Act (APA). Medicine Creek alleged that the Board
improperly denied its variance request based on a rule appli-
cable to transfers. Medicine Creek also requested declara-
tory and injunctive relief based on its allegation that two of
MRNRD’s rules violated its equal protection and due proc-
ess rights.

The district court conducted a bench trial, during which
it received the record from MRNRD’s hearing. It also
received 100 additional exhibits and heard testimony from
the three individuals who testified before the Board. The
court determined that MRNRD’s rules and regulations as
applied to Medicine Creek’s request did not violate Medicine
Creek’s equal protection and due process rights. It found that
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MRNRD’s decision “was not supported by the evidence, does
not conform to the law and was therefore arbitrary.” The
court reversed the decision denying the variance and directed
MRNRD to grant the variance.

MRNRD filed a timely appeal, and Medicine Creek filed a
cross-appeal. We moved the case to our docket.!

ASSIGNMENTS OF ERROR

MRNRD assigns that the district court erred in holding that
its decision to deny Medicine Creek’s request for a variance
was not supported by the evidence, did not conform to the
law, and was arbitrary.

On cross-appeal, Medicine Creek assigns that in the event
we reverse the decision of the district court, the court erred
in (1) not finding that the application of MRNRD’s rules and
regulations violated Medicine Creek’s equal protection and due
process rights, (2) not finding that the rules and regulations
were facially unconstitutional, and (3) not issuing declara-
tory and injunctive relief against the unconstitutional rules
and regulations.

STANDARD OF REVIEW

[1] A jurisdictional question which does not involve a factual
dispute is determined by an appellate court as a matter of law.>

[2] A judgment or final order rendered by a district court
in a judicial review pursuant to the APA may be reversed,
vacated, or modified by an appellate court for errors appear-
ing on the record. When reviewing an order of a district court
under the APA for errors appearing on the record, the inquiry
is whether the decision conforms to the law, is supported
by competent evidence, and is neither arbitrary, capricious,
nor unreasonable.’

! See Neb. Rev. Stat. § 24-1106(3) (Reissue 2016).

2 Guardian Tax Partners v. Skrupa Invest. Co., 295 Neb. 639, 889 N.W.2d
825 (2017).
3 Lingenfelter v. Lower Elkhorn NRD, 294 Neb. 46, 881 N.W.2d 892 (2016).
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ANALYSIS

JURISDICTION

In an amicus curiae brief, the Nebraska Groundwater
Coalition asserts that the district court lacked jurisdiction for
two reasons. We find no merit to either argument.

First, the amicus argues that Medicine Creek lacked stand-
ing. The amicus asserted that the Nebraska Secretary of State’s
website showed Medicine Creek’s corporate status as inactive
at the time of trial. This is not in our record. There is nothing in
the record showing that Medicine Creek was ever dissolved or
otherwise lacked a legally cognizable interest in the outcome
of this litigation.

Second, the amicus asserts that denial of a variance request
is not subject to judicial review. This follows, it argues, because
the Legislature has not authorized natural resources districts to
conduct adjudicative proceedings regarding requests for vari-
ances. The amicus contends that although § 46-750 provides
that “[a]ny person aggrieved by any order of the district . . .
may appeal the order,” an order denying a variance request is
ministerial or legislative in nature and not appealable.

[3,4] A natural resources district, as a political subdivision,
has only that power delegated to it by the Legislature, and a
grant of power to a political subdivision is strictly construed.*
A natural resources district possesses and can exercise the fol-
lowing powers and no others: first, those granted in express
words; second, those necessarily or fairly implied in or incident
to the powers expressly granted; and third, those essential to
the declared objects and purposes of the district—not simply
convenient, but indispensable.’

A statute addresses some of the powers of a natural resources
district.® The Legislature authorized a natural resources district

4 Wagoner v. Central Platte Nat. Resources Dist., 247 Neb. 233, 526
N.W.2d 422 (1995).

> 1d.
¢ See Neb. Rev. Stat. § 46-707 (Cum. Supp. 2016).
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to “[a]dopt and promulgate rules and regulations necessary to
discharge the administrative duties assigned in the [Nebraska
Ground Water Management and Protection Act].”” Among the
rules and regulations adopted by MRNRD was a rule stating
that requests for a variance would be acted upon at a formal
adjudicatory hearing. The same rule dictated that this hearing
would be advertised in the legal newspaper of the district. And
another section of the same statute provides in part that
a district may assess a fee against a person requesting a
variance to cover the administrative cost of consideration
of the variance, including, but not limited to, costs of
copying records and the cost of publishing a notice in a
legal newspaper of general circulation in the county or
counties of the district, radio announcements, or other
means of communication deemed necessary in the area
where the property is located.®
By authorizing published notice, the Legislature contemplated
a public hearing on a request for a variance.

[5] In holding a hearing and receiving evidence, the Board
acted in a judicial manner. In cases where we have consid-
ered if an administrative decision was made in the exercise of
“judicial” functions such that it was reviewable by petition in
error, we stated that “a board, tribunal, or officer exercises a
judicial function ‘if it decides a dispute of adjudicative fact or
if a statute requires it to act in a judicial manner.””” We defined
adjudicative facts as those “‘which relate to a specific party
and are adduced from formal proof.””'® We have also stated
that when a board or tribunal is required to conduct a hearing
and receive evidence, it exercises “judicial functions” in deter-
mining questions of fact.!" Here, the Board acted in a judicial

7 § 46-707(1)(a).

8§ § 46-707(3) (emphasis supplied).

° Kocontes v. McQuaid, 279 Neb. 335, 348, 778 N.W.2d 410, 421 (2010).
10 Jd. at 348-49, 778 N.W.2d at 421.

" McNally v. City of Omaha, 273 Neb. 558, 731 N.W.2d 573 (2007).
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manner when it considered Medicine Creek’s request for a
variance. It held a hearing and received formal proof regarding
the merits of the request. We conclude that the order denying
Medicine Creek’s request for a variance was judicial in nature
and was appealable to the district court.

DisTrICT COURT’S
STANDARD OF REVIEW

[6] The district court initially stated the correct standard
for its review under § 46-750 and the APA. It correctly rec-
ognized that any person aggrieved by an order of a natural
resources district issued pursuant to the Nebraska Ground
Water Management and Protection Act'? may appeal the order
and that the appeal shall be in accordance with the APA."> And
it properly recited an APA statute stating that “the review shall
be conducted by the court without a jury de novo on the record
of the agency.”™*

But the district court veered to the wrong standard when
it analyzed our decision in Wagoner v. Central Platte Nat.
Resources Dist."> The district court read Wagoner as requiring
it to review MRNRD’s decision for errors appearing on the
record. And at oral argument, Medicine Creek argued this same
interpretation. They misread Wagoner.

Wagoner set forth the same two standards that we have long
applied in APA reviews. An appeal from the district court looks
for errors appearing on the record.'® That standard applies to
our review of the district court’s order. But the district court
reviews a natural resources district’s decision de novo on the
record of the natural resources district."’

12 Neb. Rev. Stat. §§ 46-701 to 46-756 (Reissue 2010 & Cum. Supp. 2016).
13 See § 46-750.

14 Neb. Rev. Stat. § 84-917(5)(a) (Reissue 2014).

'S Wagoner v. Central Platte Nat. Resources Dist., supra note 4.
16 See id.

17 See id.
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And in this case, the district court clearly applied the wrong
standard. The court found that MRNRD’s decision “was not
supported by the evidence, does not conform to the law and
was therefore arbitrary.” This articulated the standard for errors
appearing on the record rather than the de novo standard. In
doing so, the court erroneously limited its review.

[7-9] The district court was required to conduct a de novo
review on the record of MRNRD. In reviewing final admin-
istrative orders under the APA, the district court functions
not as a trial court but as an intermediate court of appeals.'
In a review de novo on the record, the district court is not
limited to a review subject to the narrow criteria found in
§ 84-917(6)(a), but is required to make independent factual
determinations based upon the record, and the court reaches
its own independent conclusions with respect to the mat-
ters at issue.!” And the APA does not authorize a district
court reviewing the decision of an administrative agency to
receive additional evidence, whether by judicial notice or
other means.?

[10] The use of an incorrect standard of review in this situ-
ation is plain error and requires us to remand the cause to the
district court. Plain error is error uncomplained of at trial,
plainly evident from the record, and of such a nature that to
leave it uncorrected would result in damage to the integrity,
reputation, or fairness of the judicial process.?! A trial court’s
use of the wrong standard affects our review:

“It is a logical impossibility for this court to review
the district court judgment for errors appearing on the
record if the district court incorrectly limited its review

'8 Timmerman v. Neth, 276 Neb. 585, 755 N.W.2d 798 (2008).

19 Schwarting v. Nebraska Liq. Cont. Comm., 271 Neb. 346, 711 N.W.2d 556
(2006).

20 Betterman v. Department of Motor Vehicles, 273 Neb. 178, 728 N.W.2d
570 (2007).

21 State ex rel. Unger v. State, 293 Neb. 549, 878 N.W.2d 540 (2016).
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and, thus, failed to make factual determinations, as it
must under a de novo on the record review. The dis-
trict court’s and this court’s standards of review are
interdependent.”?
Many years ago in nearly identical circumstances, we held that
a district court’s application of the former limited standard
of review constituted plain error and required that the cause
be remanded to the district court for a de novo review of the
record.”? We follow the same course here.

[11] Because we must remand the cause for a new review
by the district court under the correct standard, we need not
reach Medicine Creek’s cross-appeal. An appellate court is not
obligated to engage in an analysis that is not necessary to adju-
dicate the case and controversy before it.>* Upon remand, the
district court should address Medicine Creek’s constitutional
claim to the extent necessary in light of its disposition of the
APA review.

CONCLUSION
We note plain error in the district court’s application of the
wrong standard of review. We therefore reverse the court’s
order and remand the cause to the district court for a de novo
review of MRNRD’s record.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

22 Law Offices of Ronald J. Palagi v. Dolan, 251 Neb. 457, 460, 558 N.W.2d
303, 305 (1997), quoting Bell Fed. Credit Union v. Christianson, 237 Neb.
519, 466 N.W.2d 546 (1991).

2 See Law Offices of Ronald J. Palagi v. Dolan, supra note 22.

2% Adair Asset Mgmt. v. Terry’s Legacy, 293 Neb. 32, 875 N.W.2d 421
(2016).
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GREG HiLL OoF FURNAS COUNTY ET AL., APPELLANTS, V.
STATE OF NEBRASKA AND NEBRASKA DEPARTMENT OF
NATURAL RESOURCES, A STATE AGENCY, APPELLEES.
894 N.W.2d 208

Filed March 10, 2017.  Nos. S-16-558, S-16-560.

Motions to Dismiss: Appeal and Error. A district court’s grant of a
motion to dismiss is reviewed de novo.

Motions to Dismiss: Pleadings: Appeal and Error. When reviewing
an order dismissing a complaint, the appellate court accepts as true
all facts which are well pled and the proper and reasonable inferences
of law and fact which may be drawn therefrom, but not the plaintiff’s
conclusion.

Property. A takings analysis begins with an examination of the nature
of the owner’s property interest.

Property: Title: Statutes. No compensation is owed in a takings claim
if the State’s affirmative decree simply makes explicit what already
inheres in the title itself, in the restrictions that background principles
of the State’s law of property and nuisance already place upon land
ownership.

Irrigation. Rights of irrigation in Nebraska exist only as they have been
created and defined by the law and are therefore limited in their scope
by the language of their creation.

Irrigation Districts: Waters. The adjudication of a water right gives to
an irrigation district and its predecessors in interest a vested right to the
use of the waters appropriated, subject to the law at the time the vested
interest was acquired and such reasonable regulations subsequently
adopted by virtue of the police power of the state.

Waters: Irrigation. The law gives to every citizen of the state the
right to appropriate for beneficial purposes the unappropriated pub-
lic waters of the state, and it protects him or her in the enjoyment
of this appropriation after his or her right is once vested. An appro-
priator takes this right, however, subject to the rights of all prior and
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subsequent appropriators, and he or she cannot infringe upon their
rights and privileges.

8. States: Federal Acts. A compact, having received Congress’ blessing,
counts as federal law.

9. Agriculture: Crops: Irrigation. The inability to withdraw enough
water to grow a crop does not amount to being deprived of all economic
use of the land.

10. Administrative Law: Waters: Natural Resources Districts. Nebraska
has two separate systems for the distribution of its water resources:
One allocates surface water, and the other allocates ground water. The
Department of Natural Resources regulates surface water appropria-
tors, see Neb. Rev. Stat. § 61-201 et seq. (Reissue 2009 & Cum. Supp.
2016), and ground water users are statutorily regulated by the natural
resources districts through the Nebraska Ground Water Management and
Protection Act, see Neb. Rev. Stat. § 46-701 et seq. (Reissue 2009 &
Cum. Supp. 2016).

11. Administrative Law: Waters: Jurisdiction. Neb. Rev. Stat. § 46-715
(Cum. Supp. 2016) limits the Department of Natural Resources’ jurisdic-
tion to surface water.

Appeals from the District Court for Furnas County: JAMES E.
DovyLE 1V, Judge. Affirmed.

David A. Domina, of Domina Law Group, P.C., L.L.O., for
appellants.

Douglas J. Peterson, Attorney General, Justin D. Lavene,
Emily K. Rose, and Kathleen A. Miller for appellees.

HEeavican, C.J.,, WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KELcH, and FUNKE, JJ.

HEeavican, C.J.
[. INTRODUCTION

In 2013 and 2014, the Nebraska Department of Natural
Resources (DNR) issued orders and sent closing notices to
holders of surface water permits for natural flow and storage in
the Republican River Basin (Basin). Appropriators Greg Hill,
Brent Coffey, James Uerling, and Warren Schaffert, represent-
ing themselves and a class of farmers who irrigate with water
delivered by the Frenchman-Cambridge Irrigation District
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(FCID), subject to Nebraska’s allocation of water under the
Republican River Compact (Compact), filed suit, alleging two
regulatory takings claims against the State of Nebraska and
the DNR.

The district court consolidated the claims for the 2013 and
2014 crops, dismissed both claims, and denied the appropria-
tors’ requests for leave to amend. The appropriators appeal.
We affirm.

We find that the Compact, as federal law, supersedes the
appropriators’ property interests. We further find that the
DNR does not have a duty to regulate ground water; thus, a
failure by the DNR to regulate ground water pumping that
affects the Basin does not give rise to a cause of action for
inverse condemnation.

II. BACKGROUND

Under the Nebraska Ground Water Management and
Protection Act, the DNR is required to conduct an annual fore-
cast to determine whether the State’s projected water supply
from the Basin and projected consumption is sufficient to com-
ply with the Compact.! The DNR conducted such a forecast
on January 1, 2013, and again on January 1, 2014. The DNR’s
forecasts for both years indicated that the State’s consumption
would exceed its allocation under the Compact. Therefore, in
each of those years, the DNR issued an order referred to as a
“Compact Call” in the Basin and issued closing notices on all
natural flow and storage permits.

The FCID owns water rights for surface water natural flow
within the Basin for irrigation purposes. The appropriators
allege that as a result of the DNR’s orders to close the natu-
ral waterflow and preclude the release of storage water, “‘the
entirety of FCID’s surface water appropriation bypassed [the
appropriators] and was diverted for the public use of sat-
isfying Nebraska’s obligation to the state of Kansas under
the Compact.’”

! See Neb. Rev. Stat. § 46-715(6) (Cum. Supp. 2016).
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The appropriators brought these actions on behalf of them-
selves and a class of water users consisting of “[a]ll FCID
water users in 2013 [and 2014] who did not receive their full
water allocation supply due to the acts, omissions, and takings
of [the State and the DNR] and who suffered damages due
to diminished or eliminated crop production yields of grow-
ing crops.” In their complaints, the appropriators alleged that
each holds prior appropriation rights to surface water and that
in each crop year, there was available surface water within
Nebraska’s allocated share of the Basin’s waters which was not
needed to meet Nebraska’s obligations under the Compact. The
appropriators further alleged that the available water was taken
from the appropriators and given to Kansas, in excess of the
requirements of the Compact, and constituted inverse condem-
nation of their water rights.

1. BASIN “INTERSTATE COMPACT”

Nebraska, the states of Kansas and Colorado, and the
United States of America are parties to the Compact. The
FCID and all class members own surface water appropria-
tions allowing diversion of surface water from the Basin for
beneficial use. The Basin has been the subject of the Compact
since 1943.

In Kansas v. Nebraska,? the U.S. Supreme Court described
the river:

The Republican River originates in Colorado; crosses
the northwestern corner of Kansas into Nebraska; flows
through much of southwestern Nebraska; and finally cuts
back into northern Kansas. Along with its many tribu-
taries, the river drains a 24,900-square-mile watershed,
called the Republican River Basin.

The U.S. Supreme Court described the Compact as
apportion[ing] among the three States the “virgin water
supply originating in” . . . the . . . Basin. . . . “Virgin

2 Kansas v. Nebraska, 574 U.S. 445, 449, 135 S. Ct. 1042, 191 L. Ed. 2d 1
(2015).
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water supply,” as used in the Compact, means “the water
supply within the Basin,” in both the River and its tribu-
taries, “undepleted by the activities of man.” Compact
Art. II. The Compact gives each State a set share of that
supply—roughly, 49% to Nebraska, 40% to Kansas, and
11% to Colorado—for any “beneficial consumptive use.”
Id., Art. 1V; see id., Art. 11 (defining that term to mean
“that use by which the water supply of the Basin is con-
sumed through the activities of man”). In addition, the
Compact charges the chief water official of each State
with responsibility to jointly administer the agreement.
See id., Art. IX. Pursuant to that provision, the States
created the Republican River Compact Administration
(RRCA). The RRCA’s chief task is to calculate the
Basin’s annual virgin water supply by measuring stream
flow throughout the area, and to determine (retrospec-
tively) whether each State’s use of that water has stayed
within its allocation.?

In 2002, the Compact was modified before the U.S. Supreme
Court via a “Final Settlement Stipulation” (FSS) approved
by the Court.* Under the FSS, the parties agreed to use
the Compact’s administration accounting procedures and the
ground water model to determine Nebraska’s compliance with
the Compact. Based on those accounting procedures, Nebraska
must use 5-year averaging in normal allocation years and
2-year averaging during “water short” years. Nebraska is obli-
gated by the Compact to limit its consumption of the Basin’s
waters to its annual allotment.

After the FSS was adopted, the Nebraska Legislature enacted
the Nebraska Ground Water Management and Protection Act
(hereinafter Act).” Under the Act, the DNR and the Basin’s
three natural resources districts “shall jointly develop an

 Id., 574 U.S. at 449-50.
41d., 574 US. at 451.
5 See Neb. Rev. Stat. § 46-701 et seq. (Reissue 2010 & Cum. Supp. 2016).
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integrated management plan.”® And, “[i]n developing an inte-
grated management plan, the effects of existing and potential
new water uses on existing surface water appropriators and
ground water users shall be considered.”” The Act also requires
that the “ground water and surface water controls proposed for
adoption in the integrated management plan . . . (b) be suf-
ficient to ensure that the state will remain in compliance with
applicable state and federal laws and with any applicable inter-
state water compact or decree . . . .”®
The Act further requires that under the monitoring plans

imposed by the Act, the DNR must consult with the natural
resources districts to ensure compliance with the Compact. In
addition, the DNR shall

forecast on an annual basis the maximum amount of water

that may be available from streamflow for beneficial use

in the short term and long term in order to comply with

the requirement of subdivision (4)(b) of this section [the

Compact]. This forecast shall be made by January 1,

2008, and each January 1 thereafter.’

2. RELEVANT SECTIONS OF
NEBRASKA CONSTITUTION

The appropriators rely on the following sections of the
Nebraska Constitution.

Neb. Const. art. I, § 21: “The property of no person shall
be taken or damaged for public use without just compensa-
tion therefor.”

Neb. Const. art. XV, § 4: “The necessity of water for domes-
tic use and for irrigation purposes in the State of Nebraska is
hereby declared to be a natural want.”

6§ 46-715(1)(a).
7§ 46-715(2).
8§ 46-715(4).
9§ 46-715(6).



- 16 -

296 NEBRASKA REPORTS
HILL v. STATE
Cite as 296 Neb. 10

Neb. Const. art. XV, § 5: “The use of the water of every
natural stream within the State of Nebraska is hereby dedi-
cated to the people of the state for beneficial purposes, subject
to the provisions of the following section.”

Neb. Const. art. XV, § 6:

The right to divert unappropriated waters of every
natural stream for beneficial use shall never be denied
except when such denial is demanded by the public
interest. Priority of appropriation shall give the better
right as between those using the water for the same
purpose, but when the waters of any natural stream are
not sufficient for the use of all those desiring to use the
same, those using the water for domestic purposes shall
have preference over those claiming it for any other pur-
pose, and those using the water for agricultural purposes
shall have the preference over those using the same for
manufacturing purposes. Provided, no inferior right to
the use of the waters of this state shall be acquired by a
superior right without just compensation therefor to the
inferior user.

3. PROCEDURAL BACKGROUND

(a) District Court Actions

The appropriators filed their initial action with respect to
the 2013 crop year in July 2014. The operative complaint as
to that crop year was filed on April 10, 2015. On October 30,
2015, the appropriators filed a complaint with respect to the
2014 crop year.

Other than the crop years at issue, for our purposes, both
complaints were identical and alleged that (1) water was taken
from the appropriators which was within Nebraska’s allocation
under the Compact, subject to capture in the Basin’s streams,
not required or used for compliance with the Compact, and not
taken for consumptive beneficial use for any superior or prior
legal use and (2) water was taken from the appropriators as a
result of the DNR’s failure to curtail excessive ground water
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pumping which has depleted the Basin’s streams by preventing
water from reaching them. The appropriators claimed they suf-
fered a loss of crop production as a result of the DNR’s actions
and omissions.

On April 30, 2015, the State and the DNR filed a motion
to dismiss the appropriators’ amended complaint regarding the
2013 crop year. On September 28, the court entered an order
denying in part and in part sustaining the State and the DNR’s
motion to dismiss. On October 28, the State and the DNR filed
a motion for clarification and/or a motion for reconsideration
and a motion to extend the time to answer.

(b) May 19, 2016, Order
of Dismissal

A hearing on various outstanding motions was held January
14, 2016. On May 19, the district court issued its consoli-
dated order. As relevant, that order first vacated that portion
of its September 28, 2015, order denying the State and the
DNR’s motion to dismiss, then granted the State and the
DNR’s motions to dismiss both of the appropriators’ causes
of action.

III. ASSIGNMENTS OF ERROR

The appropriators assign, restated and consolidated, that
the trial court erred in holding that (1) the DNR’s streamflow
administration under the Compact was not a taking and that
thus, the regulatory action did not interfere with a legitimate
property interest under Neb. Const. art. I, § 21, and art. XV,
§ 6, and (2) the DNR did not have a duty to regulate ground
water in these cases.

IV. STANDARD OF REVIEW
[1,2] A district court’s grant of a motion to dismiss is
reviewed de novo.!® When reviewing an order dismissing a

0 Walentine, O’Toole v. Midwest Neurosurgery, 285 Neb. 80, 825 N.W.2d
425 (2013).
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complaint, the appellate court accepts as true all facts which
are well pled and the proper and reasonable inferences of law
and fact which may be drawn therefrom, but not the plain-
tiff’s conclusion.'

V. ANALYSIS

1. WHETHER DNR’S STREAMFLOW ADMINISTRATION
RESULTED IN TAKING UNDER NEB. CONST.
ART. I, § 21, AND ART. XV, § 6
The appropriators argue that their property rights are supe-
rior to the Compact and that the State’s regulation amounts
to a permanent physical invasion. We reject both of these
assertions.

(a) Nature of Appropriators’
Property Interests

We first address the appropriators’ allegation that their prop-
erty rights are superior to the Compact. During oral argument,
the appropriators maintained that they hold prior appropriation
rights to use the water and that those rights “do not refer to
any Compact” and “are not conditioned on changes or compli-
ance in a Compact that didn’t exist” at the time the water use
permits were issued. We conclude that the appropriators’ rights
to use the water are subject to the Compact and are thus not a
compensable property interest when the right to use is limited
to ensure Nebraska’s compliance under the Compact.

The appropriators’ arguments on appeal are based on the
assumption that the appropriators have compensable property
rights. But because we conclude that the appropriators do not
have such rights, their takings argument must fail.

[3-7] A takings analysis begins with an examination of the
nature of the owner’s property interest.”> No compensation is
owed in a takings claim if the State’s affirmative decree simply

' DMK Biodiesel v. McCoy, 285 Neb. 974, 830 N.W.2d 490 (2013).

12 See Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 112 S. Ct.
2886, 120 L. Ed. 2d 798 (1992).
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makes explicit what already inheres in the title itself, in the
restrictions that background principles of the State’s law of
property and nuisance already place upon land ownership.'
“Rights of irrigation in the state exist only as they have been
created and defined by the law and are therefore limited in
their scope by the language of their creation.”'
The adjudication of the water right gave to the [irrigation
district] and its predecessors in interest a vested right to
the use of the waters appropriated, subject to the law at
the time the vested interest was acquired and such reason-
able regulations subsequently adopted by virtue of the
police power of the state.'s
Additionally,
[t]he law gives to every citizen of the state the right . . .
to appropriate for beneficial purposes the unappropriated
public waters of the state, and it protects him in the
enjoyment of this appropriation after his right is once
vested. He takes this right, however, subject to the rights
of all prior and subsequent appropriators, and he cannot
infringe upon their rights and privileges.'¢
Hinderlider v. La Plata Co." is instructive. In that case, the
plaintiff owned a ditch by which it diverted water from the
La Plata River in Colorado for irrigation, but the flow was
altered by the state to comply with an interstate compact. The
State of Colorado shut the headgate of the plaintiff’s ditch
pursuant to the requirements of the La Plata River Compact
entered into by Colorado and New Mexico. The compact

13 See id.

" In re Complaint of Central Neb. Pub. Power, 270 Neb. 108, 111, 699
N.W.2d 372, 375 (2005).

15 State v. Birdwood Irrigation District, 154 Neb. 52, 55, 46 N.W.2d 884, 887
(1951).

1 Farmers Canal Co. v. Frank, 72 Neb. 136, 158, 100 N.W. 286, 294 (1904).

'7 Hinderlider v. La Plata Co., 304 U.S. 92, 58 S. Ct. 803, 82 L. Ed. 1202
(1938).
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provided that each state should receive a definite share of
water, but that when the flow of the river was low, the “use of
the waters may be so rotated between the two States.”!8

The Hinderlider Court held that the plaintiff’s “right adju-
dicated by the decree” for water apportionment from the river
was a “property right.”” But the Court held that “the Colorado
decree could not confer . . . rights in excess of Colorado’s
share of the water of the stream; and its share was only an
equitable portion thereof.”* Thus, “the apportionment made by
the [cJompact cannot have taken . . . any vested right.”?' The
Court further determined that “the apportionment is binding
upon the citizens of each State and all water claimants, even
where the State had granted the water rights before it entered
into the compact.”*

Also instructive is Badgley v. City of New York.? There, the
Second Circuit relied on Hinderlider and held that a state’s
administration of water in order to comply with a water com-
pact precluded damage claims for diminished waterflow. The
court reasoned that awarding damages to riparian right owners
was inappropriate because such “would hobble or possibly even
destroy the effect of Supreme Court decrees or Congressionally
approved interstate water compacts by subjecting those who
rely upon the provisions of the decrees or interstate compacts
to unreasonable damage burdens.”** Moreover, the result would
be “inherently inconsistent with the supremacy of the Supreme
Court’s decree of equitable apportionment.”?

8 Id., 304 U.S. at 97.

Y Id., 304 U.S. at 102.

20 1d.

21 Id., 304 U.S. at 108.

22 Id., 304 U.S. at 106.

2 Badgley v. City of New York, 606 F.2d 358 (2d Cir. 1979).
2 Id. at 366.

B Id.
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This court has addressed similar situations in regard to
ground water. In Spear T Ranch v. Knaub,?® this court addressed
a dispute over the depletion of stream water due to ground
water pumping. We held that “[a] right to appropriate surface
water . . . is not an ownership of property. Instead, the water
is viewed as a public want and the appropriation is a right
to use the water.”?” The court held that that the plaintiff had
no action in conversion or trespass, “‘since the plaintiff has
no private property interest in groundwater, at least not prior
to capture.’”?®

In Bamford v. Upper Republican Nat. Resources Dist.,* this
court held that a natural resources district’s cease and desist
order preventing landowners and tenant farmers from with-
drawing ground water from their wells until issuance of addi-
tional allocation did not amount to a taking of their land. The
court reasoned that

ground water, as defined in § 46-657, is owned by the
public, and the only right held by an overlying land-
owner is in the use of the ground water. [Citation omit-
ted.] Furthermore, placing limitations upon withdrawals
of ground water in times of shortage is a proper exercise
of the State’s police power.>°

In Keating v. Nebraska Public Power Dist.,’' the Eighth
Circuit applied the legal reasoning set forth in Spear T Ranch
and found that the appellants’ permits to use surface water in
the Niobrara Watershed created property interests that were
limited by the “rights granted by the permit and is subject to

2 Spear T Ranch v. Knaub, 269 Neb. 177, 691 N.W.2d 116 (2005).
27 Id. at 185, 691 N.W.2d at 127.
B Id.

2 Bamford v. Upper Republican Nat. Resources Dist., 245 Neb. 299, 512
N.W.2d 642 (1994).

30 Id. at 313, 512 N.W.2d at 652 (emphasis supplied).

31 Keating v. Nebraska Public Power Dist., 660 F.3d 1014, 1018 (8th Cir.
2011).
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constraints articulated by the permit.” The court then held that
“when the DNR determines that the watershed no longer has
the capacity to supply all permit holders, appellants no longer
have a legitimate claim of entitlement to use the surface water
and thus do not suffer a deprivation of a property right.”3?

The Eighth Circuit reasoned that on the face of the permits,
the holders of permits “‘may be denied the use of water dur-
ing times of scarcity.’”** Furthermore, “[u]nder Nebraska law,
the DNR is charged with administering the prior appropriation
system, which necessarily requires the DNR to determine the
capacity limits of a given stream and to determine what restric-
tions must be imposed to enforce the appropriation system.”**
Therefore, since “the issuance of Closing Notices does not
impact the property right bestowed by the permit to use the
surface water when there is sufficient capacity, the appellants
are not deprived of that property right.”*

[8] In the current cases, the DNR determined that 2013
and 2014 constituted a water short period and it decreased
allocation according to its predictions. We reject the appro-
priators’ argument that the Compact is an inferior use to the
use rights given to the appropriators under their permits. The
U.S. Supreme Court held that the “Compact, having received
Congress’s blessing, counts as federal law.”*® As federal law,
the allocations set forth under the Compact are the supreme
law in Nebraska and the DNR must ensure Nebraska remains
within its allocation under the Compact. Therefore, the appro-
priators’ right to use water is subject to the superior obligation
of the State to ensure compliance with the Compact.

While Nebraska law treats ground water differently from
stream water, and there is no evidence in the record whether

2 1d.
3 d.
3 d.
3 Id.
3¢ Kansas v. Nebraska, supra note 2, 135 S. Ct. at 1053.
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the permits articulated constraints on their face, Spear T Ranch
is instructive in the current case. This court’s holding in Spear
T Ranch shows the limits to a property right to water appro-
priation under Nebraska law. Because of the limitations of a
“use” property right, certain causes of action are not available
for ground water, “‘at least not prior to capture.”””” Bamford
similarly concerns ground water, but it is applicable in the cur-
rent case because it indicates that the State has a right to place
restrictions on water usage during water short periods.

The right to use stream water is a “vested right,” but it is
inherently “subject to the law at the time the vested interest
was acquired and such reasonable regulations subsequently
adopted by virtue of the police power of the state.”® We
find that the DNR’s decisions to decrease allocations in 2013
and 2014 were affirmative decrees which make explicit what
already inheres in the title itself.* Based on our reasoning in
Bamford, we hold that under the Compact and the applicable
Nebraska statutes mentioned above, placing “limitations upon
withdrawals” during a year which the DNR predicted would
be a water short year is a “proper exercise of the State’s
police power.”* In this case, there is no suggestion that the
DNR has exercised this power arbitrarily, capriciously, or
unreasonably.

Under the Act and the FSS set forth in Kansas v. Nebraska,"!
the DNR must not administer water in “real time” to ensure
that the percentage allotted to Nebraska is met. Rather, the
DNR is obligated only to ensure that Nebraska “will remain

37 See Spear T. Ranch v. Knaub, supra note 26, 269 Neb. at 185, 691 N.W.2d
at 127.

38 State v. Birdwood Irrigation District, supra note 15, 154 Neb. at 55, 46
N.W.2d at 887.

3 See Lucas v. South Carolina Coastal Council, supra note 12.

40 See Bamford v. Upper Republican Nat. Resources Dist., supra note 29,
245 Neb. at 313, 512 N.W.2d at 652.

41 Kansas v. Nebraska, supra note 2.
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in compliance with” the Compact.*> Therefore, we agree with
the district court that the DNR fulfilled its duties under the
Compact and Nebraska statutes, which are within the reason-
able exercise of the State’s police power and are within the
DNR’s jurisdiction over streamflow administration. The DNR
applied the limits under the Compact to the appropriators’ per-
mits, which was a property interest subject to such reasonable
regulations by the State. Therefore, the appropriators have not
been deprived of a compensable property interest due to the
stream water regulations by the DNR.

(b) Whether DNR’s Regulation Amounts
to Permanent Physical Invasion

The appropriators next argue that the DNR’s regulatory
actions amount to a permanent physical invasion of their prop-
erty and that such regulation deprives them of all economi-
cally beneficial use of that property.

We turn first to the appropriators’ contention that the DNR’s
regulatory actions amount to a permanent physical invasion
of their property. The appropriators rely on several cases to
support this contention. One such case is Casitas Mun. Water
Dist. v. U.S.,* in which the Federal Circuit held that “the
government-caused diversion” of water away from the plain-
tiff’s land in which the government “directly appropriated
[the plaintiff’s] water for its own use” should be analyzed
as a physical taking. The court further held that “[w]here the
government plays an active role and physically appropriates
property, the per se taking analysis applies.”**

The appropriators cite Garey v. Nebraska Dept. of Nat.
Resources®™ to support the proposition that the duty to pay

42§ 46-715(4)(b).
4 Casitas Mun. Water Dist. v. U.S., 543 F.3d 1276, 1296 (Fed. Cir. 2008).
“ Id. at 1295.

4 Garey v. Nebraska Dept. of Nat. Resources, 277 Neb. 149, 759 N.W.2d
919 (2009).



-5

296 NEBRASKA REPORTS
HILL v. STATE
Cite as 296 Neb. 10

just compensation applies to the right to use and derive profits
from the water at issue here. In addition, they cite Western
Fertilizer v. City of Alliance*® and Dishman v. Nebraska Pub.
Power Dist.*" in support of their argument that they are enti-
tled to compensation for the deprivation of their rights to use
water for a beneficial purpose as a result of the Compact.

We find these cases to be inapplicable. Casitas does not
address water appropriation subject to an interstate com-
pact. The holding in Casitas applies when the “government
plays an active role and physically appropriates property.”*
And, as discussed above, in the current case, the DNR did
not appropriate property. Rather, the appropriators’ property
rights to use the water are subject to the DNR’s enforcement
of compliance with the Compact. Therefore, this case, and
the other cases cited by the appropriators on this point, are
not dispositive.

In addition, we note that Garey involves a property tax levy
and the waters of the Basin, but does not address water rights
in terms of a taking. Neither Western Fertilizer nor Dishman
involve damages alleged to have been caused by decreased
water appropriations as a result of a water compact. Therefore,
we find that the DNR’s regulation does not amount to a per-
manent physical invasion.

[9] We turn next to the appropriators’ argument that they
have been deprived of “‘“all economically beneficial use” of
[their] property.””* We find that the appropriators have not
alleged facts that show they have been deprived of all econom-
ically beneficial use of their property due to the DNR’s actions.
As we held in Bamford, the inability to “withdraw enough

4 Western Fertilizer v. City of Alliance, 244 Neb. 95, 504 N.W.2d 808
(1993).

47 Dishman v. Nebraska Pub. Power Dist., 240 Neb. 452, 482 N.W.2d 580
(1992).

4 Casitas Mun. Water Dist. v. U.S., supra note 43, 543 F.3d at 1295.
4 Brief for appellants at 18.
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water to grow a corn crop” does not amount to being deprived
of all economic use of the appropriators’ land.>

Further, the appropriators have shown there was a decrease
in production during the 2013 and 2014 growing seasons on
the appropriators’ land, but the data indicates there was still
production on the land. It does not appear, as the appropriators
allege, that the farmland has been converted into permanent
“dryland” because of a “total deprivation of beneficial use of
land for irrigation purposes.”' We therefore reject the appro-
priators’ contention that the DNR’s regulation of stream water
led to a deprivation of all economically beneficial use of their
property. The appropriators’ first assignment of error is with-
out merit.

2. WHETHER ALLEGED FAILURE OF DNR TO
CURTAIL GROUND WATER PUMPING
RESULTS IN TAKING

The appropriators argue that because ground water and
surface water are hydraulically connected, the DNR’s failure
to regulate ground water pumping depleted streamflow in the
Basin and amounted to a taking. The appropriators contend
that ground water pumping allows the State to do indirectly
what it is forbidden to do directly. Conversely, the State and
the DNR argue that the DNR has no authority to administer
the Basin’s ground water users for the benefit of surface water
appropriators. The district court agreed that the DNR had no
such authority and that the appropriators had not stated a claim
for inverse condemnation.

[10] This court has consistently held that the DNR has
no authority to regulate ground water. In /n re Complaint of
Central Neb. Pub. Power,” this court held that “the [DNR]

50 Bamford v. Upper Republican Nat. Resources Dist., supra note 29, 245
Neb. at 314, 512 N.W.2d at 652.

5! Brief for appellants at 32.

2 In re Complaint of Central Neb. Pub. Power, supra note 14, 270 Neb. at
117, 699 N.W.2d at 378.
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has no independent authority to regulate ground water users
or administer ground water rights for the benefit of surface
water appropriators.” The court reasoned that “Nebraska has
two separate systems for the distribution of its water resources:
One allocates surface water, and the other allocates ground
water.””® Furthermore, “[tlhe [DNR] regulates surface water
appropriators, see [Neb. Rev. Stat.] § 61-201 et seq. [(Reissue
2009 & Cum. Supp. 2016)], and ground water users are statu-
torily regulated by the natural resources districts through the
oo Act. .

The Nebraska Constitution does not address the use of
ground water, and historically, the regulation of ground water
has been governed by the rule of reasonable use.”® The court
further stated:

[Tlhe Legislature has not developed an appropriation
system that addresses direct conflicts between users of
surface water and ground water that is hydrologically
connected. . . . [T]he lack of an integrated system was
reinforced by the fact that different agencies regulate
ground water and surface water.>

In Spear T Ranch v. Nebraska Dept. of Nat. Resources,’
this court addressed whether a surface water appropriator had
a claim against the DNR for failing to protect surface water
appropriators from hydrologically connected ground water
users. Spear T Ranch, Inc. (Spear T), claimed that the DNR
had “negligently failed to protect its appropriations by con-
trolling the amount of ground water taken from the [creek].”®
This court declined to find that the DNR had a “duty which

33 Id. at 116-17, 699 N.W.2d at 378.

3 Id. at 117, 699 N.W.2d at 378.

5 7d.

6 Id. at 117-18, 699 N.W.2d at 378-79.

57 Spear T Ranch v. Nebraska Dept. of Nat. Resources, 270 Neb. 130, 699
N.W.2d 379 (2005).

8 Id. at 132, 699 N.W.2d at 381.
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would require the [DNR] to resolve conflicts between surface
water appropriators and ground water users.”® We concluded
that the DNR “has no common-law or statutory duty to
regulate the use of ground water in order to protect Spear T’s
surface water appropriations.”® Therefore, we held that the
DNR'’s “action or inaction did not amount to a taking or dam-
ages as alleged by Spear T. Because Spear T had no property
that was damaged or taken by the [DNR], Spear T could not
assert a cause of action for inverse condemnation.”®!

The appropriators cite the Compact which, as the U.S.
Supreme Court explained in Kansas v. Nebraska, requires that
ground water pumping is counted toward water consumption
permitted by the Compact.®* As stated above, the DNR has
jurisdiction over “all matters pertaining to water rights for
irrigation, power, or other useful purposes except as such juris-
diction is specifically limited by statute.”®® Under § 46-715(b),
the DNR regulation must “be sufficient to ensure that the state
will remain in compliance with applicable state and federal
laws and with any applicable interstate water compact or
decree or other formal state contract or agreement pertaining
to surface water or ground water use or supplies.”®

However, as the State and the DNR argue, § 46-715 indi-
cates that the DNR has jurisdiction over only surface water,
while the natural resources districts have jurisdiction over
ground water. Section 46-715 provides that the DNR and the
natural resources districts “shall jointly develop an integrated
management plan for such river basin, subbasin, or reach.”®
And, “[i]n developing an integrated management plan, the

% Id. at 136, 379, 699 N.W.2d at 384.

0 Id. at 138, 699 N.W.2d at 385.

ol Id. at 139, 699 N.W.2d at 386.

2 See Kansas v. Nebraska, supra note 2.

% Neb. Rev. Stat. § 61-206(1) (Reissue 2009).
04§ 46-715(4)(b).

65§ 46-715(5)(b).
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effects of existing and potential new water uses on existing
surface water appropriators and ground water users shall be
considered.”® The “integrated management plan shall include
... (c) one or more of the ground water controls authorized
for adoption by natural resources districts pursuant to sec-
tion 46-739; (d) one or more of the surface water controls
authorized for adoption by the department pursuant to section
46-716.7%7 Section 46-739 further outlines the authorized con-
trols and procedures for the DNR to manage ground water.

Based on the terms of the FSS and the U.S. Supreme Court’s
opinion in Kansas v. Nebraska, Nebraska must account for
stream flow depletion due to its ground water pumping.®® The
DNR has jurisdiction over “all matters pertaining to water
rights for irrigation, power, or other useful purposes,” but
“such jurisdiction is specifically limited by statute.”®

[11] We find that § 46-715 limits the DNR’s jurisdiction
to surface water. This court’s opinions in Spear T Ranch
v. Nebraska Dept. of Nat. Resources,”” In re Complaint of
Central Neb. Pub. Power,”" and Spear T Ranch v. Knaub™
provide further support that the DNR does not have jurisdic-
tion over ground water due to Nebraska’s “two separate sys-
tems for the distribution of its water resources.””® Therefore,
while the FSS requires that ground water be accounted for,
this does not grant jurisdiction to the DNR over ground
water. Instead, jurisdiction over ground water remains with
the natural resources districts. We note that § 46-715(2)

0§ 46-715(2).

7 Id.

8 See Kansas v. Nebraska, supra note 2.

© § 61-206(1).

70 Spear T Ranch v. Nebraska Dept. of Nat. Resources, supra note 57.
" In re Complaint of Central Neb. Pub. Power, supra note 14.

2 Spear T Ranch v. Knaub, supra note 26.

3 See In re Complaint of Central Neb. Pub. Power, supra note 14, 270 Neb.
at 117, 699 N.W.2d at 378.
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requires natural resources districts to include “one or more of
the ground water controls . . . pursuant to section 46-739” in
an integrated management plan and to consider “the effects
of existing and potential new water uses on existing surface
water appropriators and ground water users.” Because the
DNR does not have jurisdiction to regulate ground water, it
does not have the power or duty to regulate ground water.
Therefore, we affirm the district court’s conclusion that “an
alleged failure to exercise such nonexistent power or duty
does not give rise to a cause of action for inverse condemna-
tion.” The appropriators’ second assignment of error is with-
out merit.

VI. CONCLUSION

The district court did not err in dismissing both of the
appropriators’ claims, because (1) the Compact, as federal
law, supersedes the appropriators’ property interests and (2)
the DNR does not have a duty to regulate ground water; thus,
a failure by the DNR to regulate ground water pumping that
affects the Basin does not give rise to a cause of action for
inverse condemnation.

AFFIRMED.
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Postconviction: Appeal and Error. Whether a claim raised in a post-
conviction proceeding is procedurally barred is a question of law.
Judgments: Appeal and Error. When reviewing questions of law,
an appellate court resolves the questions independently of the lower
court’s conclusion.

Postconviction: Constitutional Law: Appeal and Error. In appeals
from postconviction proceedings, an appellate court reviews de novo
a determination that the defendant failed to allege sufficient facts to
demonstrate a violation of his or her constitutional rights or that the
record and files affirmatively show that the defendant is entitled to
no relief.

Jurisdiction: Appeal and Error. Before reaching the legal issues
presented for review, it is the duty of an appellate court to determine
whether it has jurisdiction over the matter before it, even where no party
has raised the issue.

Postconviction: Appeal and Error. A defendant is entitled to bring a
second proceeding for postconviction relief only if the grounds relied
upon did not exist at the time the first motion was filed.

: . There are two circumstances which provide a new ground
for relief constituting an exception to the procedural bar to a successive
postconviction proceeding: (1) where the defendant brings a motion for
postconviction relief based on ineffective assistance of trial or direct
appeal counsel which could not have been raised earlier and (2) where
the defendant brings a successive motion for postconviction relief based
on newly discovered evidence that was not available at the time the
prior motion was filed.

Postconviction. The need for finality in the criminal process requires
that a defendant bring all claims for relief at the first opportunity.
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8. Postconviction: Effectiveness of Counsel: Proof: Appeal and Error.
When a district court denies postconviction relief without conducting
an evidentiary hearing, an appellate court must determine whether
the petitioner has alleged facts that would support the claim and, if
so, whether the files and records affirmatively show that he or she is
entitled to no relief.

Appeal from the District Court for Douglas County: J.
MicHAEL COFFEY, Judge. Affirmed.

Jerry M. Hug and Alan G. Stoler, P.C., L.L.O., for appellant.

Douglas J. Peterson, Attorney General, Erin E. Tangeman,
and, on brief, Stacy M. Foust for appellee.

HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KELcH, and FUNKE, JJ.

CASSEL, .
I. INTRODUCTION
Michael T. Jackson appeals from an order denying his
second motion for postconviction relief. Jackson was proce-
durally barred in asserting all but one of his claims, and he
failed to allege sufficient facts to support his remaining claim.
We affirm.

II. BACKGROUND

Jackson was convicted of first degree murder, attempted
first degree murder, and two counts of use of a deadly weapon
to commit a felony. He was sentenced to life imprisonment
on the murder conviction and various terms of imprisonment
on the other convictions. In our opinion on direct appeal, we
recounted the underlying facts and circumstances and affirmed
his convictions and sentences.'

After his direct appeal concluded, Jackson filed his first
motion for postconviction relief and alleged several claims of
ineffective assistance of trial counsel, ineffective assistance of

I State v. Jackson, 255 Neb. 68, 582 N.W.2d 317 (1998).
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appellate counsel, and prosecutorial misconduct. The district
court granted an evidentiary hearing, but after the hearing, it
overruled Jackson’s motion. On appeal, we affirmed the denial
of postconviction relief.?

Jackson was represented by one attorney at trial, a second
attorney on direct appeal, a third attorney for the first postcon-
viction motion, and a fourth attorney on the appeal from the
denial of the first postconviction motion.

Represented by a fifth attorney, Jackson filed a second
motion for postconviction relief. He alleged numerous claims
in his motion, which we summarize as follows: (1) The trial
court committed reversible plain error in instructing the jury
on seven separate jury instructions, (2) he received ineffec-
tive assistance of both trial counsel and appellate counsel, (3)
there was prosecutorial misconduct, (4) his appellate counsel
had a conflict of interest, (5) there was a denial of due process
through the negligence of postconviction counsel and appellate
postconviction counsel, and (6) there was a denial of due proc-
ess and right to a fair trial through the misconduct of David
Kofoed, the former supervisor of the Crime Scene Investigation
Division for the Douglas County sheriff’s office.

In support of Jackson’s claim concerning Kofoed’s miscon-
duct allegedly occurring in the division’s crime laboratory,
Jackson argued that of the two investigating officers who
conducted a search of the vehicle he was known to be driving,
only one noticed “‘red stains’” on some of the clothing found
in the trunk of the vehicle. He specifically alleged Kofoed’s
history of tampering with evidence and falsifying reports
and argued that it was only after Kofoed and the other initial
investigating officer inventoried the items found in the trunk
that the officer noted apparent bloodstains. He also argued
that the “Crime Lab, and as a result, Kofoed,” had vials of
the murder victim’s blood for months before the clothing
was tested and revealed the presence of the victim’s blood.

2 State v. Jackson, 275 Neb. 434, 747 N.W.2d 418 (2008).
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Therefore, Jackson suggested that Kofoed, or another officer,
planted the victim’s blood on Jackson’s clothing that was
found in the vehicle.

In the same motion, Jackson petitioned in the alternative
for relief under the common-law writ of error coram nobis. He
alleged that the above claims all presented matters of fact that
were “effectively unavailable to him at the time of trial” and
that would have prevented the judgment had they been known
at the time.

The district court denied Jackson’s motion. The court found
that Jackson’s claims concerning jury instructions, ineffective
assistance of counsel, prosecutorial misconduct, and appellate
counsel’s conflict of interest were procedurally barred. The
court also found that Jackson was not entitled to relief on his
claims concerning postconviction counsel. It noted that Jackson
argued the claims as a denial of due process but that he pro-
vided no supporting authority for this argument. Therefore, the
court concluded that his claims were grounded in ineffective
assistance of postconviction counsel. And there is no relief for
ineffective assistance of postconviction counsel.’ Finally, the
court denied Jackson’s claim concerning the involvement of
Kofoed in the crime laboratory investigation. The court found
that Jackson merely alleged Kofoed’s involvement and history
of fabricating evidence and that this was insufficient to support
a claim. Furthermore, the court noted that no evidentiary hear-
ing was warranted, especially since “the original investigating
officer noticed ‘red stain type discolorations’ on the clothing
before Kofoed was involved.”

Jackson now appeals to this court.

III. ASSIGNMENTS OF ERROR
Jackson assigns, restated, that the district court erred in
determining that (1) he was procedurally barred in his claims
that certain jury instructions given at trial were reversible

3 See State v. Hessler, 288 Neb. 670, 850 N.W.2d 777 (2014).
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error, (2) he was procedurally barred in his claim that appellate
counsel had a conflict of interest, and (3) he was not entitled to
an evidentiary hearing on his claim of evidence tampering and
outrageous governmental conduct.

Jackson did not assign error to the district court’s denial of
his request for a writ of error coram nobis. Thus, we do not
address the denial of this alternative motion.

IV. STANDARD OF REVIEW

[1,2] Whether a claim raised in a postconviction proceeding
is procedurally barred is a question of law.* When reviewing
questions of law, an appellate court resolves the questions inde-
pendently of the lower court’s conclusion.’

[3] In appeals from postconviction proceedings, an appellate
court reviews de novo a determination that the defendant failed
to allege sufficient facts to demonstrate a violation of his or her
constitutional rights or that the record and files affirmatively
show that the defendant is entitled to no relief.

V. ANALYSIS

1. JURISDICTION

[4] Before reaching the legal issues presented for review, it
is the duty of an appellate court to determine whether it has
jurisdiction over the matter before it, even where no party has
raised the issue.” Relying on the procedure in State v. Smith®
and based solely on official negligence, the district court effec-
tively extended the time for appeal. Such orders must be sup-
ported by evidence.” Although we have no bill of exceptions,

4 State v. Ely, 295 Neb. 607, 889 N.W.2d 377 (2017).

S 1d.

© State v. Robertson, 294 Neb. 29, 881 N.W.2d 864 (2016).

7 In re Interest of Luz P. et al., 295 Neb. 814, 891 N.W.2d 651 (2017).
8 State v. Smith, 269 Neb. 773, 696 N.W.2d 871 (2005).

° See In re Interest of Luz P. et al., supra note 7.
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the order persuades us that it had the necessary support. We
have jurisdiction of Jackson’s appeal.

2. DENIAL OF POSTCONVICTION RELIEF

[5,6] A defendant is entitled to bring a second proceed-
ing for postconviction relief only if the grounds relied upon
did not exist at the time the first motion was filed.!® We have
recognized two circumstances which provide a new ground
for relief constituting an exception to this procedural bar: (1)
where the defendant brings a motion for postconviction relief
based on ineffective assistance of trial or direct appeal counsel
which could not have been raised earlier and (2) where the
defendant brings a successive motion for postconviction relief
based on newly discovered evidence that was not available at
the time the prior motion was filed."

(a) Procedurally Barred Claims

Jackson apparently concedes that his claims concerning jury
instructions are procedurally barred because postconviction
counsel “fail[ed] to properly present these specific issues to
the courts on his first Motion for Postconviction relief.”'? To
avoid the procedural bar, he asks this court to reconsider our
decision in State v. Hessler."* In Hessler, we reaffirmed our
determination that postconviction relief cannot be obtained on
the basis of ineffective assistance of postconviction counsel.
However, Jackson offers no persuasive authority and we see
no reason to reconsider our holding in Hessler. We will con-
tinue to enforce our well-established procedural rules.

[7] The need for finality in the criminal process requires that
a defendant bring all claims for relief at the first opportunity.'

10 See State v. Williams, 295 Neb. 575, 889 N.W.2d 99 (2017).
' See State v. Hessler, supra note 3.

12 Brief for appellant at 10.

13 State v. Hessler, supra note 3.

14 State v. Ely, supra note 4.
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Jackson’s claims concerning jury instructions and his claim of
appellate counsel conflict of interest could have been raised
earlier. Therefore, Jackson was procedurally barred from rais-
ing these claims in his second motion for postconviction relief.
Jackson’s first two assignments of error are without merit.

(b) Claim of Crime Laboratory
Misconduct

[8] When a district court denies postconviction relief with-
out conducting an evidentiary hearing, an appellate court must
determine whether the petitioner has alleged facts that would
support the claim and, if so, whether the files and records
affirmatively show that he or she is entitled to no relief."”

Jackson claims that he was entitled to an evidentiary hear-
ing to establish that evidence used against him was planted or
fabricated by Kofoed or another crime laboratory official. In
his motion, Jackson alleged that there were inconsistent state-
ments about blood on clothing that was found in the trunk
of the vehicle Jackson had been driving. He further alleged
that Kofoed was involved in discovering and matching the
blood to that of the homicide victim and that Kofoed had
access to samples of the victim’s blood before the clothing
was tested. In light of these circumstances, Jackson argued
that there were enough similarities to Kofoed’s pattern of fab-
ricating evidence in other cases to doubt the reliability of the
blood evidence.

In State v. Cook,'® another case involving an allegation
that Kofoed tampered with evidence, we found that “[s]imply
alleging Kofoed’s involvement in the investigation and his
history of fabricating evidence is not sufficient on its own
to support a claim for postconviction relief.” In reaching this
conclusion, we reviewed our decision in State v. Edwards,"

S 1d.
16 State v. Cook, 290 Neb. 381, 390, 860 N.W.2d 408, 414 (2015).
17 State v. Edwards, 284 Neb. 382, 821 N.W.2d 680 (2012).
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where we granted an evidentiary hearing on a defendant’s
claim that Kofoed tampered with evidence, and noted that
we did so “when the allegations made by the defendant
were similar to Kofoed’s unlawful conduct in two prior
investigations.”!®

Like the situation in Cook, the facts and allegations in this
case do not suggest unlawful conduct similar to Kofoed’s two
prior investigations. Here, “‘red stain type discolorations’”
were found on the clothing before Kofoed was ever involved.
And, when Kofoed was called to document the evidence, he
worked alongside the officers already on the scene. The report-
ing officer, not Kofoed, characterized the red stains as blood
and noted in his report that the blood found on the clothing was
along the rear pocket and seam of a pair of jeans and along the
right rear hip area of a shirt and coat. This report was created
the day after the homicide, several hours before the victim’s
blood samples were retrieved and placed into evidence at the
crime laboratory. And, Kofoed was not the one to send the
clothing and blood samples into evidence.

These facts distinguish the instant case from the situation
in Edwards. Jackson’s allegations do not resemble Kofoed’s
pattern of “finding” blood in obscure places, keeping evidence
for days before another investigator could test it, and alleg-
edly submitting swabs of evidence instead of the evidence
itself.’ Thus, the evidence does not support Jackson’s theory
that the blood was planted by Kofoed in the time before the
clothing was tested and after he had access to the victim’s
blood samples.

Jackson also offered the depositions of two witnesses who
claimed to see him within an hour of the homicide and who
stated that they did not see blood on the clothing he was
wearing. But that does not mean that it was not there. As the
State correctly argues, the report identified blood on the rear

18 State v. Cook, supra note 16, 290 Neb. at 389, 860 N.W.2d at 414.
19 See, e.g., id.; State v. Edwards, supra note 17.
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pocket of the jeans and the rear hip area of the shirt and coat.
Given this location, the witnesses could have failed to notice it
or to recognize that it was blood. Without more factual allega-
tions, this leaves only Jackson’s allegation of Kofoed’s history
and involvement in the investigation of his case. On its own,
this fails to support a claim for postconviction relief.

We agree with the district court’s conclusion that no eviden-
tiary hearing was required. Jackson’s last assignment of error
lacks merit.

VI. CONCLUSION

Jackson’s claims concerning jury instructions and appellate
counsel conflict of interest were known and could have been
raised in prior proceedings. As such, they are procedurally
barred. Jackson also failed to allege sufficient facts to support
his claim of Kofoed’s crime laboratory misconduct. For these
reasons, we affirm the denial of Jackson’s second motion for
postconviction relief.

AFFIRMED.
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Motions for Mistrial: Appeal and Error. The decision whether to
grant a motion for mistrial will not be disturbed on appeal in the absence
of an abuse of discretion.

Jury Instructions: Judgments: Appeal and Error. Whether jury
instructions given by a trial court are correct is a question of law. When
dispositive issues on appeal present questions of law, an appellate court
has an obligation to reach an independent conclusion irrespective of the
decision of the court below.

Jury Instructions: Appeal and Error. In an appeal based on a claim
of an erroneous jury instruction, the appellant has the burden to show
that the questioned instruction was prejudicial or otherwise adversely
affected a substantial right of the appellant.

. All the jury instructions must be read together, and if,
taken as a whole, they correctly state the law, are not misleading, and
adequately cover the issues supported by the pleadings and the evidence,
there is no prejudicial error necessitating reversal.

Rules of Evidence: Hearsay: Appeal and Error. Apart from rulings
under the residual hearsay exception, an appellate court reviews for
clear error the factual findings underpinning a trial court’s hearsay rul-
ing and reviews de novo the court’s ultimate determination whether the
court admitted evidence over a hearsay objection or excluded evidence
on hearsay grounds.

Constitutional Law: Due Process. The determination of whether pro-
cedures afforded an individual comport with constitutional requirements
for procedural due process presents a question of law.

Convictions: Evidence: Appeal and Error. In reviewing a criminal
conviction for a sufficiency of the evidence claim, whether the evidence
is direct, circumstantial, or a combination thereof, the standard is the
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12.

13.
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same: An appellate court does not resolve conflicts in the evidence, pass
on the credibility of witnesses, or reweigh the evidence; such matters
are for the finder of fact. The relevant question for an appellate court
is whether, after viewing the evidence in the light most favorable to the
prosecution, any rational trier of fact could have found the essential ele-
ments of the crime beyond a reasonable doubt.

Criminal Law: Motions for Mistrial: Proof: Appeal and Error. A
mistrial is properly granted in a criminal case where an event occurs
during the course of a trial that is of such a nature that its damaging
effect cannot be removed by proper admonition or instruction to the jury
and thus prevents a fair trial. The defendant must prove that the alleged
error actually prejudiced him or her, rather than creating only the pos-
sibility of prejudice.

Motions for Mistrial: Motions to Strike: Appeal and Error. Error
cannot ordinarily be predicated on the failure to grant a mistrial if an
objection or motion to strike the improper material is sustained and the
jury is admonished to disregard such material.

Jury Instructions: Proof: Appeal and Error. To establish reversible
error from a court’s refusal to give a requested instruction, an appel-
lant has the burden to show that (1) the tendered instruction is a correct
statement of the law, (2) the tendered instruction is warranted by the
evidence, and (3) the appellant was prejudiced by the court’s refusal to
give the tendered instruction.

Hearsay. Testimony regarding an out-of-court identification is hearsay.

Criminal Law: Constitutional Law: Due Process: Rules of Evidence.
Whether rooted directly in the Due Process Clause of the 14th
Amendment or in the Compulsory Process or Confrontation Clauses
of the 6th Amendment, the federal Constitution guarantees criminal
defendants a meaningful opportunity to present a complete defense.
However, the accused does not have an unfettered right to offer testi-
mony that is incompetent, privileged, or otherwise inadmissible under
standard rules of evidence.

Sentences: Weapons. Neb. Rev. Stat. § 28-1205(3) (Reissue 2016) man-
dates that a sentence for the use of a deadly weapon in the commission
of a felony be served consecutively to any other sentence imposed and
concurrently with no other sentence.

Sentences: Appeal and Error. An appellate court has the power on
direct appeal to remand a cause for the imposition of a lawful sentence
where an erroneous one has been pronounced.

Appeal from the District Court for Douglas County:

THoMAS A. OTEPKA, Judge. Convictions affirmed, sentences
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affirmed in part and in part vacated, and cause remanded for
resentencing.

Thomas C. Riley, Douglas County Public Defender, for
appellant.

Douglas J. Peterson, Attorney General, and Austin N. Relph
for appellee.

HEeavican, C.J.,, WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KELcH, and FUNKE, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

Corleone M. McCurry appeals his convictions and sentences
in the district court for Douglas County for first degree murder,
use of a firearm to commit a felony, and possession of a fire-
arm by a prohibited person. On appeal, McCurry claims, inter
alia, that the court erred when it refused his proposed instruc-
tion regarding eyewitness identification and when it refused his
requested instruction stating that the jury need not unanimously
reject a greater offense before considering lesser offenses.
He also claims there was not sufficient evidence to support
his conviction for first degree murder. We affirm McCurry’s
three convictions and his life sentence for first degree murder.
However, we note that the district court erred when it ordered
McCurry’s sentence for the use conviction to be served con-
currently with his sentence for the possession conviction; we
vacate those sentences and remand the cause to the district
court for resentencing on those convictions.

STATEMENT OF FACTS
On June 25, 2014, Timothy Marzettie was shot and killed
at his residence in Omaha, Nebraska. Witnesses told police
officers investigating the shooting that the shooting occurred
during a home invasion by two intruders. Investigators identi-
fied McCurry as a suspect in the shooting, and McCurry was
arrested on June 29. The State charged McCurry with first
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degree murder and use of a firearm to commit a felony; the
State later added a charge of possession of a firearm by a pro-
hibited person.

At McCurry’s trial, the State presented evidence, including
testimony by police officers and forensic analysts who par-
ticipated in the investigation of the shooting. Other witnesses
included a woman who was babysitting her grandson in the
house next door to Marzettie’s on June 25, 2014. She testi-
fied that late that night, she was on an enclosed porch smok-
ing a cigarette when she saw a car pull up and stop in front
of Marzettie’s house. Three men got out of the car, and the
witness saw them lift the hood of the car. She saw one of the
men urinating in the bushes, while the other two men walked
up the driveway to Marzettie’s house. The witness later heard
a woman screaming, a baby crying, and a single gunshot; the
car left after the gunshot was fired. The witness testified that
the incident happened quickly and that she heard the gunshot
approximately 5 minutes after the car pulled up. She did not
identify the men beyond describing them as “three black
males”; she described the car as a “[f]our-door, smaller car”
that was “dark-colored,” possibly maroon red.

The main witnesses for the State were three women: Patricia
Riley, Jessica Simpson, and Cherita Wright. Riley and Simpson
were both in Marzettie’s house at the time of the shooting.
Wright was not in the house at the time, but she knew both
McCurry and Marzettie, and she testified regarding interactions
between the two men.

Patricia Riley’s Testimony.

Riley testified that she lived with Marzettie and that she
was pregnant with his child at the time that he was killed.
In addition to having an intimate personal relationship with
Marzettie, Riley worked for him as a prostitute. She described
Marzettie as a “pimp,” and she testified that other women had
worked for Marzettie, including Wright, with whom Riley had
become friends.
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On the night of June 25, 2014, Riley was at the house with
Marzettie. Also in the house were Marzettie’s infant daugh-
ter from another woman and Simpson; Riley had first met
Simpson a few days earlier. Riley and Marzettie were in the
living room of the house with his daughter, and Simpson was
outside the front of the house smoking a cigarette. Riley heard
a voice from outside the front of the house, and when Marzettie
walked outside to see who was speaking to Simpson, Riley
heard someone asking “where is Cherita?”” Riley could not see
the person who was speaking, but she saw a “dark car” parked
in front of the house. Riley went outside to get Marzettie’s
daughter, who was with Marzettie. She testified that Marzettie
and another man were “kind of arguing back and forth” and
that Marzettie was telling the man that “Cherita was not there.”
Riley did not immediately get a good look at the other man
because she was focused on getting the child inside, but she
“noticed that it was a black male with dark clothing.”

After Riley put the child down in a portable crib in a bed-
room, she returned to the living room. Marzettie and the other
man were still “going back and forth” about the whereabouts of
“Cherita.” The other man stated that he had dropped “Cherita”
off at the house earlier in the day and that she had called him
to come and pick her up. Riley testified that “Cherita was not
there” and that “[s]he hadn’t been there in months.” Marzettie
came into the house saying that he was going to get his cell
phone so that he could make a call to prove that “Cherita” was
not there.

Riley testified that before Marzettie could go back outside,
the other man “pulled the gun out and came in the house after
him.” The man pointed the gun at Marzettie, and Marzettie said
that he did not know where “Cherita” was. While Marzettie
was telling the man to leave, another man ran into the house
and grabbed Marzettie and pushed him onto a couch. Riley
tried to pull the second man off Marzettie, but Simpson pulled
Riley off the man, because Riley was 9 months pregnant. Riley
then went to a bedroom in order to call the 911 emergency
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dispatch service and to calm Marzettie’s daughter, who had
begun crying. While Riley was on her cell phone with the dis-
patcher, she heard a gunshot. She then heard Simpson pound-
ing on the bedroom door and telling Riley “to open the door
because they shot him.” Riley went out to the living room and
saw Marzettie “laying [sic] on the floor face down holding his
chest.” The two men who had come into the house were gone,
and police officers arrived at the house soon thereafter.

Regarding her observation of the intruders, Riley testified
that the man with the gun was wearing a “[b]lack shirt . . .
dark pants and a hat, a black hat.” Riley “didn’t really see
[the] face” of the second man who came in, but she saw he
was wearing blue jeans and a red shirt with “some white detail
on the shirt.” Riley testified that both men were black. Riley
stated that she was “[m]aybe two arms’ lengths” away from the
man with the gun when she observed him in the living room.
Riley also testified that she had seen a third person standing
outside the house by the “dark red maroon” car but that the
third person did not come inside the house and she “couldn’t
see that far down to tell anything about the person.”

The State asked Riley, “[T]he party in all black that came
into the residence that night that you saw with the gun, do you
see him here in the courtroom today?” Riley replied that she
did, and she then identified McCurry. The State asked Riley
whether she had ever seen McCurry before that night. She
replied that “[a] couple of weeks before that” she had “ran into
him and [Wright] outside” a hotel. Riley spoke with Wright
because “she was a friend.” During the conversation with
Wright, Riley had a brief exchange with McCurry who was an
“arm’s length or so away” from her. McCurry told Riley that
she “should basically leave [her] baby’s dad alone and just to
fuck with him.” Riley “just kind of laughed it off and shrugged
it off.” Riley testified that she believed that the time at the
hotel was the first time that she had met McCurry.

On cross-examination, Riley admitted that she had origi-
nally told police that the first time she met McCurry was at
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a restaurant rather than at a hotel. She testified that she lied
to the police about the location because she was engaging in
prostitution at the hotel and was afraid she would get herself
into trouble if she told the police the truth of the location. Riley
also admitted that her interaction with McCurry at the hotel
lasted only a few minutes and that she was trying to ignore him
most of that time.

On further cross-examination, Riley admitted that during the
911 call, she was asked if she knew who had fired the gunshot
and she said she did not know. She also acknowledged that in
a pretrial deposition, she had testified that on the night of the
shooting, she did not recognize either of the intruders. Riley
further acknowledged that after the shooting but before she
went to be interviewed by investigators, she tried to contact
Wright by telephone and through her Facebook page. She also
looked at Wright’s Facebook page to see if she could determine
the identity of the man who had come to the house looking for
Wright. Riley testified that after she had talked with police,
Marzettie’s adult son had shown her a picture of McCurry that
he had found on Facebook and “asked if it was him.” Riley did
not testify as to her response.

On redirect, Riley testified that although she did not imme-
diately recognize the two men who came into the house, the
man with the gun looked familiar and that she “knew [she]
had seen his face before but just couldn’t put a name with
the face.”

Jessica Simpson's Testimony.

Simpson testified that she had become acquainted with
Marzettie in 2010 or 2011. In June 2014, she came to Omaha
to retrieve a vehicle and visit family. While in Omaha, she
contacted Marzettie and eventually ended up staying at his
house. Simpson was at the house on the night of June 25.
Around 10:30 p.m., she went outside to smoke a cigarette.
Simpson saw a “[d]ark four-door sedan” pull up and park at
the end of the driveway. The driver rolled down his window
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and asked for “Cherita.” Simpson did not recognize the name,
so she spoke to Marzettie through a window and asked him
“who Cherita was.” Marzettie came outside, and the driver
and a back seat passenger got out of the vehicle. Simpson
did not recognize either person, but she described them as
“black males.” Simpson saw another passenger in the front
seat, but she did not see him get out of the vehicle. The back
seat passenger stayed by the vehicle, while the driver walked
toward the house, “asking for Cherita, saying to tell Cherita to
come out.”

When Riley came outside to get Marzettie’s daughter,
Simpson went inside with Riley. Simpson stayed in the front
of the house, while Riley went to the bedroom to put the child
down in the portable crib. Marzettie came inside to get his cell
phone and tried to make a call, but did not appear to get an
answer. Marzettie yelled out the door that “Cherita” was not
there. The driver of the car came inside, and Simpson saw that
he was carrying a gun in his hand. She also noted that he was
wearing “[a]ll black . . . [b]lack jeans, black T-shirt, black hat.”
Simpson testified that he and Marzettie were arguing and that
she saw Marzettie run from him.

Simpson testified that the back seat passenger, who was
wearing “[b]lack jeans, red shirt, red hat,” came inside the
house and that he and the driver punched Marzettie. Simpson
saw Marzettie being pushed down on a couch and heard him
“begging not to get shot.” During the confrontation, Simpson
heard the driver ask Marzettie “if he remembered getting
into it with him at the club.” At one point, the passenger left
the house and Marzettie stood up and pushed the gun out
of the driver’s hand. The gun flew near Simpson, and she
moved away. The driver was able to retrieve the gun before
Marzettie could reach it. Simpson then saw the driver point
the gun, and she heard a gunshot. After the gunshot, Simpson
saw the driver run out of the house, closing the door behind
him. Simpson saw Marzettie fall to the floor, and she ran to
the bedroom to get Riley. The door was closed, so Simpson
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banged on the door and told Riley, who was on her cell phone
with the police, to come out. The two women went to tend to
Marzettie, and Simpson saw that he had a gunshot wound to
his chest.

During cross-examination, Simpson testified that the first
statement she gave regarding the shooting was when she was
questioned by detectives at the police station. In response to
questioning by McCurry, Simpson stated that detectives had
shown her photographs of individuals. The State objected when
McCurry asked Simpson, “[D]id you identify anyone?” The
State argued in a sidebar to the bench that it was not permissi-
ble to ask questions about photographic lineups, and McCurry
argued in response that Simpson’s expected testimony—that
she was not able to identify anyone—was not hearsay. The
court sustained the State’s objection but allowed McCurry to
make an offer of proof outside the jury’s presence.

In the offer of proof, McCurry offered a photographic lineup
spread of six individuals, one of whom was McCurry, and he
alleged that the photographs were shown to Simpson. McCurry
claimed that Simpson would testify that she was not able to
identify anyone from the photographic lineup but that she said
that one of the men, who was not McCurry, looked famil-
iar. After the offer of proof and further argument, the court
again sustained the State’s objection. The court noted that the
evidence may have been permissible to impeach Simpson’s
credibility if Simpson had identified McCurry as the man
who shot Marzettie, but that the State had not asked Simpson
to identify McCurry. After the offer of proof and the court’s
ruling, McCurry resumed his cross-examination of Simpson
before the jury. During the cross-examination, McCurry asked
Simpson, “[Y]ou have been unable to identify anyone who
was in that house at that time, other than . . . Marzettie and
the people you already know; is that true?” Simpson replied,
“That’s true, correct.”

Later in the trial, the State called as a witness an officer
who had questioned Simpson at the police station. During
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cross-examination of the officer, McCurry made another offer
of proof to the effect that the officer would testify that he
had shown Simpson the photographic lineup and that she was
unable to identify McCurry, but thought that one of the other
men looked familiar. The State objected based on hearsay and
relevance, and the court again determined that the evidence
was inadmissible.

Cherita Wright's Testimony.

Wright testified that she met McCurry at a strip club where
she worked. She developed an arrangement with McCurry
wherein he provided transportation and use of a cell phone to
assist her in pursuing work as a prostitute. Wright testified that
the arrangement had started “maybe a month or two” before
June 25, 2014, and that in that time, she and McCurry devel-
oped a friendship and a casual sexual relationship. She testified
that one of the vehicles he used to transport her was a “maroon
four-door car.”

During Wright’s testimony regarding her relationship with
McCurry, the State asked, “[I]n the times you’re spending
with . . . McCurry, did you ever have the occasion to see
him with a firearm?” McCurry objected before Wright could
answer. In a sidebar, McCurry moved for a mistrial. He argued
that because McCurry was a felon, his possession of a firearm
was a crime, and that therefore, evidence he had a firearm was
evidence of other crimes under Neb. Evid. R. 404, Neb. Rev.
Stat. § 27-404 (Reissue 2016). McCurry argued that because
the State had not requested a hearing as required under rule
404, the evidence was not admissible and the State’s attempt
to elicit such evidence required declaration of a mistrial. The
State argued in response that the evidence was relevant to
the present crime, because Wright would testify that a couple
weeks prior to June 25, 2014, she had seen McCurry with a gun
and that he had put it under the hood of the maroon car. After
considering the arguments, the court sustained McCurry’s
objection to the question but overruled his motion for mistrial.
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The court instructed the jury to disregard the State’s previous
question and to not speculate as to the answer.

Wright further testified that she had met Marzettie in 2009
or 2010 and that she had worked for him as a prostitute
“off and on through the years.” Wright’s arrangement with
Marzettie was that he “ran the show,” meaning she gave
him the money she earned while he “controlled” and “set up
everything.” Wright testified that during the time she knew
Marzettie, the two occasionally had an “intimate relationship”
and that she would sometimes stay at his house. She testified
that she would be at Marzettie’s house “[s]Jometimes . . . once a
week or twice” and “[s]Jometimes I didn’t go over for months at
a time.” Wright came to know and become friends with Riley
through Marzettie, and at one time, she had lived in the house
with Marzettie and Riley.

Wright testified that 2 or 3 weeks before June 25, 2014,
she and McCurry went drinking at a strip club in Council
Bluffs, lowa. While at the strip club, she saw and spoke with
Marzettie. Wright testified that Marzettie and McCurry “got
into an altercation” and that she “was in the middle of it.” After
the altercation, Wright left the strip club with Marzettie and he
took her to a hotel, where they spent the night together.

Wright testified that sometime after the altercation at the
strip club, but before June 25, 2014, McCurry drove her to
a hotel where she was to engage in prostitution. While at the
hotel, she ran into Riley and the two of them had a conversa-
tion which lasted “probably five minutes.” Wright testified that
McCurry was present during at least part of her conversation
with Riley.

Wright testified that on the morning of June 25, 2014, she
had McCurry drive her to see Riley; she had planned to see
Riley the night before, but decided to put it off until the morn-
ing because she was “too drunk.” Wright asked McCurry to
drop her off at a corner near the house in which Riley lived
with Marzettie. She testified that she had McCurry drop her off
down the street from Marzettie’s house, because she wanted
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to avoid any contact between McCurry and Marzettie. After
McCurry drove away, Wright knocked on the door of the
house but no one was home. Wright left and got a ride with a
“random white man” to her aunt’s house. Wright stayed at her
aunt’s house until that evening when her cousin got off work
and took Wright to her house. Wright called McCurry, and he
told her that “an altercation had went down again” between
McCurry and Marzettie. McCurry said that Marzettie “had
gotten got” but that McCurry did not want to talk about it
over the telephone and he ended the call after a couple of min-
utes. Wright spoke with McCurry again in the early morning
hours of the next day and he told her that “he got into it with
[Marzettie] and that they got him” but that “it really had noth-
ing to do with” Wright. McCurry asked Wright whether Riley
knew McCurry’s name, and he told Wright to tell Riley “to be
quiet.” During cross-examination, Wright testified that during
the call, she “asked [McCurry] who did it, and he just said one
of his homies.”

Other Evidence.

The State presented further evidence, including evidence
that after McCurry was arrested, police officers executed a
search warrant at the residence where McCurry had been stay-
ing. Among the items found during the search was a plastic
bag that contained, inter alia, a black shirt, dark jean shorts,
and McCurry’s driver’s license. A black hat was found in
the search.

The State’s evidence also included recordings of telephone
calls McCurry made while he was in jail. In the recordings,
McCurry stated, inter alia, that he had gone to a house looking
for “the girl, Cherita,” that he had earlier dropped “Cherita”
off near that house, and that the house was the house of a “guy
[he] already had fought . . . like 3 or 4 weeks ago at the club.”

Jury Instructions.
At the jury instruction conference, McCurry offered an
instruction regarding eyewitness identification testimony. The
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full text of McCurry’s proposed instruction is set forth in the
analysis section below. The court refused McCurry’s proposed
instruction regarding eyewitness identification testimony.

McCurry objected to a portion of the court’s instruction
regarding the elements of the murder charge. The court’s
instruction was a “step instruction” based on NJI2d Crim. 3.1,
and a section of the instruction titled “Effect of Findings” pro-
vided that the jury must “separately consider in the following
order” the crimes of first degree murder, second degree mur-
der, and manslaughter. McCurry proposed an alternate “Effect
of Findings” section which provided, inter alia, that the jury
need not be unanimous in rejecting a greater offense before
it considered whether the defendant was guilty of a lesser
offense. The district court overruled McCurry’s objection to
its instruction and refused to substitute McCurry’s proposed
“Effect of Findings” section.

Conclusion of Trial.

The jury found McCurry guilty of first degree murder, use
of a firearm to commit a felony, and possession of a fire-
arm by a prohibited person. The court sentenced McCurry
to life imprisonment for first degree murder, 30 to 50 years’
imprisonment for use of a firearm to commit a felony, and
20 to 30 years’ imprisonment for possession of a firearm by
a prohibited person. The court ordered the sentence for the
use conviction to be served consecutively to the life sentence
for murder, and it ordered the sentence for the possession
conviction to be served concurrently with the sentence for the
use conviction.

McCurry appeals his convictions.

ASSIGNMENTS OF ERROR
McCurry claims that the district court erred when it (1)
overruled his motion for mistrial after the State asked Wright
if she had ever seen McCurry in possession of a firearm, (2)
refused his proposed jury instruction on eyewitness identifi-
cation, (3) overruled his objection to the step instruction and
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refused his requested instruction stating that the jury need not
be unanimous in rejecting a greater offense before consider-
ing lesser offenses, (4) sustained the State’s objection to his
proposed evidence to the effect that when Simpson was shown
a photographic lineup she was unable to identify McCurry as
one of the intruders, and (5) violated his constitutional right to
present a complete defense when it refused to admit his pro-
posed evidence regarding Simpson’s inability to identify him
from a photographic lineup. McCurry also claims that there
was not sufficient evidence to support his conviction for first
degree murder.

STANDARDS OF REVIEW

[1] The decision whether to grant a motion for mistrial
will not be disturbed on appeal in the absence of an abuse
of discretion. State v. Chauncey, 295 Neb. 453, 890 N.W.2d
453 (2017).

[2] Whether jury instructions given by a trial court are cor-
rect is a question of law. When dispositive issues on appeal
present questions of law, an appellate court has an obligation
to reach an independent conclusion irrespective of the decision
of the court below. State v. Martinez, 295 Neb. 1, 886 N.W.2d
256 (2016).

[3,4] In an appeal based on a claim of an erroneous jury
instruction, the appellant has the burden to show that the
questioned instruction was prejudicial or otherwise adversely
affected a substantial right of the appellant. State v. Hinrichsen,
292 Neb. 611, 877 N.W.2d 211 (2016). All the jury instructions
must be read together, and if, taken as a whole, they correctly
state the law, are not misleading, and adequately cover the
issues supported by the pleadings and the evidence, there is no
prejudicial error necessitating reversal. /d.

[5] Apart from rulings under the residual hearsay exception,
an appellate court reviews for clear error the factual findings
underpinning a trial court’s hearsay ruling and reviews de novo
the court’s ultimate determination whether the court admitted
evidence over a hearsay objection or excluded evidence on
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hearsay grounds. State v. Trice, 292 Neb. 482, 874 N.W.2d
286 (2016).

[6] The determination of whether procedures afforded an
individual comport with constitutional requirements for proce-
dural due process presents a question of law. State v. Ballew,
291 Neb. 577, 867 N.W.2d 571 (2015).

[7] In reviewing a criminal conviction for a sufficiency of
the evidence claim, whether the evidence is direct, circum-
stantial, or a combination thereof, the standard is the same:
An appellate court does not resolve conflicts in the evidence,
pass on the credibility of witnesses, or reweigh the evidence;
such matters are for the finder of fact. The relevant question
for an appellate court is whether, after viewing the evidence in
the light most favorable to the prosecution, any rational trier
of fact could have found the essential elements of the crime
beyond a reasonable doubt. State v. Pester, 294 Neb. 995, 885
N.w.2d 713 (2016).

ANALYSIS
District Court Did Not Abuse Its Discretion
When It Overruled McCurry's
Motion for Mistrial.

McCurry first claims that the district court erred when it
overruled his motion for mistrial after the State asked Wright
if she had ever seen McCurry in possession of a firearm. We
conclude that the court did not abuse its discretion when it
overruled McCurry’s motion for mistrial.

As discussed above, McCurry objected when the State asked
Wright whether she had ever seen McCurry in possession of
a gun. During a sidebar conference, he also moved for a mis-
trial. The court sustained McCurry’s objection to the question
but overruled the motion for mistrial. The court instructed the
jury to disregard the State’s question and to not speculate as to
the answer.

[8,9] A mistrial is properly granted in a criminal case where
an event occurs during the course of a trial that is of such a
nature that its damaging effect cannot be removed by proper
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admonition or instruction to the jury and thus prevents a
fair trial. State v. Chauncey, 295 Neb. 453, 890 N.W.2d 453
(2017). The defendant must prove that the alleged error actu-
ally prejudiced him or her, rather than creating only the pos-
sibility of prejudice. /d. However, error cannot ordinarily be
predicated on the failure to grant a mistrial if an objection or
motion to strike the improper material is sustained and the jury
is admonished to disregard such material. /d.

In the present case, Wright did not answer the State’s ques-
tion; the district court sustained McCurry’s objection to the
question, and the court instructed the jury to disregard the
question and to not speculate as to the answer. McCurry’s
appellate arguments are essentially a contention that there
was a possibility of prejudice. Contrary to McCurry’s con-
tention, we believe that the court’s admonishment was suf-
ficient to overcome any potential prejudice resulting from the
State’s question, and we therefore conclude that the court did
not abuse its discretion when it overruled McCurry’s motion
for mistrial.

District Court’s Refusal of McCurry’s Proposed
Eyewitness Ildentification Instruction
Was Not Reversible Error.

McCurry next claims that the district court erred when it
refused his proposed jury instruction on eyewitness identifica-
tion. We conclude that the court’s refusal of the instruction
was not reversible error.

At the jury instruction conference, McCurry offered an
instruction regarding eyewitness identification testimony. The
proposed instruction provided as follows:

The value of identification testimony depends on the
opportunity the witness had to observe the offender at
the time of the offense and to make a reliable identifica-
tion later.

In evaluating such testimony you should consider all
of the factors mentioned in these instructions concerning
your assessment of the credibility of any witness, and
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you should also consider, in particular, whether the wit-
ness had an adequate opportunity to observe the person in
question at the time of the offense. You may consider, in
that regard, such matters as the length of time the witness
had to observe the person in question, the prevailing con-
ditions at that time in terms of visibility or distance and
the like, and whether the witness had known or observed
the person in earlier times.

You should also consider whether the identification
made by the witness after the offense was the product
of the witness’s own recollection. You may consider, in
that regard, the strength of the identification, and the cir-
cumstances under which the identification was made, and
the length of time that elapsed between the occurrence
of the crime and the next opportunity the witness had to
see [McCurry].

You may also take into account that an identifica-
tion made by picking [McCurry] out of a group of
similar individuals is generally more reliable than one
which results from the presentation of [McCurry] alone
to the witness.

If the identification by the witness may have been
influenced by the circumstances under which [McCurry]
was presented to the witness for identification, you should
scrutinize the identification with great care.

You may take into account any occasions in which the
witness failed to make an identification of [McCurry],
or made an identification that was inconsistent with her
identification at trial.

The court refused McCurry’s proposed instruction.
The court gave the following instruction with regard to wit-
ness credibility:

You are the sole judges of the credibility of the wit-
nesses and the weight to be given to their testimony. In
determining the weight which the testimony of the wit-
nesses is entitled to receive, you should consider:
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1. Their interest in the result of the suit, if any;
2. Their conduct and demeanor while testifying;
3. Their apparent fairness or bias or relationship to the
parties, if any such appears;
4. Their opportunity for seeing or knowing the things
about which they have testified,;
5. Their ability to remember and relate accurately the
occurrences referred to in their evidence;
6. The extent to which they are corroborated, if at all,
by circumstances or the testimony of credible witnesses;
7. The reasonableness or unreasonableness of their
statements;
8. Evidence of previous statements or conduct incon-
sistent with their testimony at this trial; and
9. All other evidence, facts, and circumstances proved
tending to corroborate or contradict such witnesses.
McCurry argues on appeal that the court’s refusal to give his
proposed instruction regarding eyewitness identification was
reversible error, because the identity of the person who shot
Marzettie was a crucial issue in this case.

[10] To establish reversible error from a court’s refusal to
give a requested instruction, an appellant has the burden to
show that (1) the tendered instruction is a correct statement
of the law, (2) the tendered instruction is warranted by the
evidence, and (3) the appellant was prejudiced by the court’s
refusal to give the tendered instruction. State v. Rothenberger,
294 Neb. 810, 885 N.W.2d 23 (2016). In this case, we need
not determine whether McCurry’s tendered instruction is a
correct statement of the law, because we determine that based
on the evidence in this case, the instructions given by the
court were adequate and McCurry was not prejudiced by the
court’s refusal to give his proposed instruction on eyewit-
ness identification.

The only eyewitness in this case who identified McCurry
was Riley. Simpson was also an eyewitness and was able to
describe the person who shot Marzettie; however, she did



- 58 -

296 NEBRASKA REPORTS
STATE v. McCURRY
Cite as 296 Neb. 40

not identify McCurry as that person and she admitted that
she had been unable to identify the persons who came into
Marzettie’s house. Therefore, Riley is the only witness to
whom McCurry’s proposed instruction regarding eyewitness
identification might apply.

In State v. Freemont, 284 Neb. 179, 817 N.W.2d 277
(2012), we recognized precedent of other courts to the effect
that it is reversible error to refuse to give an eyewitness
identification instruction where the government’s case rests
solely on questionable eyewitness identification. However, in
Freemont, we determined that a proposed eyewitness iden-
tification instruction was not warranted by the evidence,
because identifying witnesses knew the defendant, there was
no indication of racial bias in their identifications, and the
identifications were corroborated by other witnesses and by
circumstantial evidence. We further determined in Freemont
that the defendant could not establish prejudice as a result
of the court’s refusal of the proposed instruction, because
the court gave a general witness credibility instruction which
“was sufficient to protect against any prejudice related to the
reliability of the eyewitness identifications.” 284 Neb. at 201,
817 N.W.2d at 296.

The present case differs from Freemont in that there were
no other eyewitness identifications to corroborate Riley’s iden-
tification of McCurry and Riley’s identification of McCurry
was based on having met him once for a short time rather
than from having known him well. However, McCurry does
not assert that Riley had difficulty identifying McCurry due to
racial differences or that the evidence indicates that Riley was
identifying a person she had never seen before; cross-racial
identification and identification of a stranger are concerns
typically addressed by eyewitness identification instructions
like the one proposed by McCurry.

We also note that although Riley’s identification of
McCurry was not explicitly corroborated by other eyewit-
nesses, there was circumstantial evidence to corroborate
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her identification; such circumstantial corroborating evi-
dence includes Simpson’s description of the person who shot
Marzettie and the clothes the person was wearing and the
recording of McCurry’s telephone calls from jail in which
McCurry indicated that he had gone to Marzettie’s house
looking for Wright. This case does not require us to adopt
an eyewitness identification instruction, and instead, we con-
clude that the general credibility instruction given by the court
adequately addressed the issues. For example, the jury was
instructed to determine witness credibility by considering,
inter alia, the witnesses’ “opportunity for seeing or knowing
the things about which they have testified” and the “extent to
which they are corroborated, if at all, by circumstances or the
testimony of credible witnesses.” McCurry’s concerns were
adequately met, because as illustrated, the jury was instructed
to consider Riley’s basis for identifying McCurry as well as
the corroboration or lack of corroboration by other eyewitness
identifications when determining whether her identification
testimony was credible.

Based on the evidence and the general witness credibility
instruction given in this case, McCurry has not shown that he
was prejudiced by the court’s refusal of his proposed eyewit-
ness identification instruction. We therefore conclude that the
court’s refusal of the instruction was not reversible error, and
we reject this assignment of error.

District Court’s Use of Step Instruction and Refusal
of McCurry's Proposed Alternate Instruction
Were Not Reversible Error.

McCurry next claims that the district court erred when
it overruled his objection to the court’s step instruction and
refused his proposed instruction stating that the jury need not
acquit McCurry of the greater offense before considering lesser
offenses. We conclude that the court’s use of its instruction and
refusal of McCurry’s requested instruction were not revers-
ible error.
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McCurry objected to the “Effect of Findings” portion of the
district court’s instruction regarding the elements of the mur-
der charge. The court’s instruction was based on NJI2d Crim.
3.1, and the “Effect of Findings” portion of the instruction
given by the court provided as follows:

You must separately consider in the following order
the crimes of Murder in the First Degree, Murder in the
Second Degree, and Manslaughter. For Murder in the
First Degree, you must decide whether the State proved
each element beyond a reasonable doubt. If the State did
so prove each element, then you must find [McCurry]
guilty of Murder in the First Degree and stop. If you find
that the State did not so prove, then you must proceed to
consider the next crime in the list, Murder in the Second
Degree. You must proceed in this fashion to consider
each of the crimes in sequence until you find [McCurry]
guilty of one of the crimes or find him not guilty of all
of them.

McCurry proposed an alternate “Effect of Findings” section
which concluded with the following: “Although your final ver-
dict must be unanimous, during your preliminary deliberations
and discussions, you are not required to be unanimous before
considering whether [McCurry] is guilty of a lesser offense
(i.e. murder in the second degree, intentional manslaughter or
unintentional manslaughter).” The court overruled McCurry’s
objection to its instruction and refused to substitute McCurry’s
proposed “Effect of Findings” section.

McCurry asserts that one of his defenses in this case was
that even if the jury found that he killed Marzettie, the act was
manslaughter rather than murder because it was the result of
a sudden quarrel provocation. He argues that it was therefore
crucial to his defense that the jury consider whether the killing
was manslaughter, that is, whether it occurred upon a sudden
quarrel, rather than first or second degree murder. He argues
that because the instruction required the jury to find that he
was not guilty of first degree murder before it could consider
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whether he was guilty of a lesser offense, such as intentional
manslaughter, the jury could find him guilty of first degree
murder without having considered whether the killing occurred
upon a sudden quarrel.

We considered and rejected a similar argument in State
v. Hinrichsen, 292 Neb. 611, 877 N.W.2d 211 (2016). In
Hinrichsen, the court determined that when finding the defend-
ant guilty of first degree murder, the jury found beyond a
reasonable doubt that the defendant acted with deliberate and
premeditated malice and that “the jury necessarily simulta-
neously found beyond a reasonable doubt that there was no
sudden quarrel provocation, i.e., that [the defendant] did not
act without due deliberation and reflection.” 292 Neb. at 633,
877 N.W.2d at 227. The court concluded that the “crucial
question of whether [the defendant] acted with deliberate and
premeditated malice, or instead acted without due deliberation
and reflection, was very much presented to the jury even if the
jury was not directly instructed that sudden quarrel provocation
negates malice.” Id. at 633-34, 877 N.W.2d at 227. Although
the court rejected the defendant’s contentions in Hinrichsen,
we stated that in future first degree murder cases in which evi-
dence of provocation has been adduced by a defendant, courts
should clarify the definition of “deliberate” by explicitly stat-
ing that “‘[a]n act is not deliberate if it is the result of sudden
quarrel provocation.”” 292 Neb. at 636, 877 N.W.2d at 228.
We note that the present case was tried before the decision in
Hinrichsen was filed.

Although the decision in Hinrichsen forecloses McCurry’s
argument, we add the further observation that there was no
evidence which would warrant an instruction on provocation.
The testimony of witnesses regarding how the shooting of
Marzettie occurred indicated that the shooter and another per-
son came into the house and fought with Marzettie for some
time before the shooting, that the altercation started outside the
house, and that the shooter was carrying a gun when he entered
the house. McCurry notes evidence that Marzettie knocked
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the gun out of the shooter’s hand and that the shooter shot
Marzettie after retrieving the gun. McCurry suggests that the
facts after the gun was knocked out of the shooter’s hand rep-
resent a new incident. We reject this suggestion. The evidence
does not show that a sudden quarrel began when Marzettie
knocked the gun out of the shooter’s hand, but, instead, that
occurrence was part of an ongoing altercation. We determine
that there was no evidence that would have established sudden
quarrel provocation in this case.

We conclude that the court did not err when it refused
McCurry’s alternate “Effect of Findings” instruction, which
was designed to advise the jury to consider lesser offenses,
one of which includes the concept of sudden quarrel provoca-
tion. Based on the reasoning in Hinrichsen, McCurry was not
prejudiced by the refusal, because the jury necessarily rejected
sudden quarrel provocation when it found him guilty of first
degree murder. McCurry was not prejudiced by refusal of the
instruction, because there was no evidence in this case that
McCurry was provoked into killing in the manner he did and
the evidence in this case did not warrant McCurry’s proposed
instruction designed to focus the jury on provocation. We reject
this assignment of error.

District Court Did Not Err When It Sustained
Hearsay Objection to Evidence Regarding
Simpson'’s Failure to Identify McCurry

in a Photographic Lineup.

McCurry next claims that the district court erred when it
sustained the State’s objection to McCurry’s proposed evidence
to the effect that when Simpson was shown a photographic
lineup, she was unable to identify McCurry as one of the
intruders. We conclude that the court did not err when it sus-
tained the State’s objection based on hearsay.

Simpson testified on cross-examination that detectives had
shown her photographs of individuals. The State objected when
McCurry asked Simpson, “[D]id you identify anyone?” The
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court sustained the State’s objection but allowed McCurry to
make an offer of proof outside the jury’s presence. McCurry
made an offer of proof to the effect that, if permitted, Simpson
would testify that she was shown a photographic lineup and
that she was not able to identify anyone from the lineup, but
that she said one of the men, who was not McCurry, looked
familiar. The court again sustained the State’s objection, and
the court noted that the evidence may have been permissible
to impeach Simpson’s credibility if Simpson had identified
McCurry. In later cross-examination, McCurry asked Simpson,
“I'Y]ou have been unable to identify anyone who was in that
house at that time, other than . . . Marzettie and the people
you already know; is that true?” Simpson replied, “That’s
true, correct.”

Later in the trial, the officer who had questioned Simpson
at the police station testified. During cross-examination of the
officer, the State objected and McCurry made another offer
of proof to the effect that the officer would testify that he
had shown Simpson the photographic lineup and that she was
unable to identify McCurry but thought that one of the others
looked familiar. The State again objected based on hearsay and
relevance, and the court again determined that the proposed
cross-examination evidence was inadmissible.

[11] In ruling that the evidence was inadmissible, the dis-
trict court cited State v. Scott, 284 Neb. 703, 824 N.W.2d 668
(2012), and State v. Salamon, 241 Neb. 878, 491 N.W.2d 690
(1992). In Scott, we cited Salamon for the proposition that
“testimony regarding an out-of-court identification is hearsay.”
284 Neb. at 718, 824 N.W.2d at 684. In Salamon, we compared
Nebraska hearsay rules to federal rules of evidence and stated
as follows:

[Wlhile federal Rule 801(d)(1)(C) classifies a wit-
ness’ pretrial identification as a nonhearsay statement,
Nebraska Rule 801(4)(a)[, Neb. Rev. Stat. § 27-801(4)(a)
(Reissue 2016),] does not contain such classification and
provision and, in fact, makes no mention whatsoever
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concerning witness identification as a nonhearsay state-
ment. None of the other Nebraska Rules of Evidence or
other Nebraska statutes authorize admissibility of a wit-
ness’ pretrial identification of a defendant as a nonhearsay
statement or statement otherwise exempted or excluded
from the operation and purview of the “hearsay rule,”
Rule 802, [see Neb. Rev. Stat. § 27-802 (Reissue 2016),]
prohibiting admission of hearsay. Consequently, in the
absence of admissibility authorized under the Nebraska
Evidence Rules or by other statute, a witness’ pretrial
statement identifying a defendant as the perpetrator of a
crime is hearsay pursuant to Rule 801(3) and, therefore, is
inadmissible as the result of Rule 802. This is not to say
that a witness’ pretrial identification of a defendant may
never be admissible. Never say never. A witness’ pretrial
identification may be admissible in certain circumstances
encompassed within the Nebraska Evidence Rules, for
example, for the purpose of impeachment. See Neb. Evid.
R. 613[, Neb. Rev. Stat. § 27-613 (Reissue 2016)]. . . .
Whether Rule 801(4)(a) is amended to authorize admis-
sibility of a witness’ pretrial identification of a defendant
remains to be seen and is a legislative matter involving
the Nebraska Evidence Rules.
241 Neb. at 890-91, 491 N.W.2d at 698. We note that since
Salamon was decided in 1992, the Legislature has not amended
Neb. Evid. R. 801(4)(a), Neb. Rev. Stat. § 27-801(4)(a) (Reissue
2016), in order to classify a witness’ pretrial identification as a
nonhearsay statement.

McCurry argues that the present case is distinguishable from
Salamon and Scott, because in those cases, the out-of-court
statement was offered to prove the truth of the matter asserted;
that is, the person who was identified was the perpetrator of
the offense. He argues that in the present case, he was not try-
ing to prove the truth of an assertion, but, instead, was trying
to show that Simpson “made no identification of him as being
at the scene” and that, instead, she “tentatively identified a
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different person in the photo spread.” Brief for appellant at 33.
McCurry’s argument is unconvincing.

In his offer of proof, the record shows that McCurry sought
to put before the jury evidence that when Simpson was shown
the photographic lineup, she made the statements that she was
not able to identify any of the men as the shooter and that she
thought one of the other men looked familiar. Thus, inherent in
McCurry’s own argument, he was attempting to prove the truth
of these statements; that is, Simpson was not able to identify
McCurry and she thought another man looked familiar.

It follows that the evidence McCurry sought to offer was
hearsay and that characterization of the evidence as a witness’
pretrial identification, or nonidentification, did not remove
the evidence from being treated as hearsay under Nebraska
law. Further, as the district court noted, the evidence was not
admissible for purposes of impeachment, because during her
testimony, Simpson did not make an in-court identification
of McCurry and, therefore, there was no need to impeach an
identification. We conclude that the district court did not err
when it determined that the evidence McCurry sought to put
before the jury was inadmissible under Nebraska hearsay law.
We reject this assignment of error.

District Court Did Not Violate McCurry's Constitutional
Rights When It Sustained Objection to Evidence
Regarding Simpson's Failure to Identify

McCurry in a Photographic Lineup.

McCurry claims that even if the evidence regarding
Simpson’s failure to identify him from a photographic lineup
was inadmissible under Nebraska hearsay law, the district court
violated his due process and compulsory process rights and his
right to present a complete defense when it refused to admit
such evidence. We reject this claim.

[12] We have stated that whether rooted directly in the Due
Process Clause of the 14th Amendment or in the Compulsory
Process or Confrontation Clauses of the 6th Amendment, the
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federal Constitution guarantees criminal defendants a mean-
ingful opportunity to present a complete defense. State v.
Ballew, 291 Neb. 577, 867 N.W.2d 571 (2015). However,
the accused does not have an unfettered right to offer testi-
mony that is incompetent, privileged, or otherwise inadmis-
sible under standard rules of evidence. Id. As we concluded
above, the district court did not err when it concluded that
the evidence regarding Simpson’s failure to identify him from
a photographic lineup was inadmissible as hearsay under
Nebraska’s standard rules of evidence.

McCurry notes that in Holmes v. South Carolina, 547 U.S.
319, 126 S. Ct. 1727, 164 L. Ed. 2d 503 (2006), the U.S.
Supreme Court stated that while state and federal rulemakers
have broad latitude under the Constitution to establish rules
excluding evidence from criminal trials, the defendant’s right
to present a complete defense is abridged by evidence rules
that infringe upon a weighty interest of the accused and are
arbitrary or disproportionate to the purposes they are designed
to serve. McCurry asserts that Nebraska is one of only two
states that does not follow the federal rules by classifying
a witness’ pretrial identification as a nonhearsay statement.
He argues that “in light of the . . . overwhelming number of
jurisdictions that allow evidence of pretrial identification, the
absence of this exception to the hearsay rule is an arbitrary
evidentiary rule” and that therefore, under Holmes, the appli-
cation of Nebraska’s evidentiary rule in this case abridged his
constitutional right to present a complete defense. Brief for
appellant at 36.

We disagree. The fact that Nebraska’s rule on this subject is
not in accordance with the majority of other jurisdictions does
not in and of itself make the rule arbitrary or disproportionate
to the purposes such rules are designed to serve. Furthermore,
as we noted in State v. Salamon, 241 Neb. 878, 491 N.W.2d
690 (1992), “[w]hether Rule 801(4)(a) is amended to autho-
rize admissibility of a witness’ pretrial identification of a
defendant . . . is a legislative matter”; since Salamon was
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decided in 1992, the Legislature has chosen not to change the
rule to conform to other jurisdictions.

We further note that the application of this rule of evidence
in this case did not abridge McCurry’s right to present a com-
plete defense, because he was not prevented from arguing
to the jury that Simpson had witnessed the shooting but was
unable to identify McCurry as the shooter. As noted above,
Simpson never identified McCurry and, on cross-examination,
McCurry was able to elicit testimony from her to the effect
that she had not been able to identify the persons who came
into Marzettie’s house that night. Simpson’s nonidentification
was in evidence. Therefore, to the extent the fact that Simpson
was unable to identify McCurry as being the perpetrator was
important to his defense, he was not prevented from arguing it
to the jury.

McCurry’s right to a meaningful opportunity to present a
complete defense did not entitle him to present evidence that
was otherwise inadmissible under standard rules of evidence,
including hearsay rules. Furthermore, exclusion of the specific
evidence at issue did not prevent McCurry from presenting a
defense based on Simpson’s failure to identify him. We there-
fore conclude that the district court did not violate McCurry’s
constitutional rights when it ruled the evidence inadmissible.
We reject this assignment of error.

There Was Sufficient Evidence to
Support McCurry s Conviction
for First Degree Murder.

In his final assignment of error, McCurry claims that there
was not sufficient evidence to support his conviction for first
degree murder. McCurry does not argue that there was not suf-
ficient evidence for the jury to find that he killed Marzettie;
instead, he argues that manslaughter is the highest degree of
homicide the evidence in this case supports. We conclude
that, viewing the evidence in the light most favorable to the
prosecution as we must, see State v. Pester, 294 Neb. 995,
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885 N.W.2d 713 (2016), there was sufficient evidence from
which the jury could have found McCurry guilty of first
degree murder.

McCurry argues that testimony given by the eyewitnesses,
Riley and Simpson, described “a sudden quarrel that erupted
between the intruders and the deceased.” Brief for appellant at
38. He claims that an argument ensued between the intruders
and Marzettie after the intruders entered the house and “one
of the intruders introduced a gun into the altercation.” Id. at
39. He also states the evidence shows that neither Riley nor
Simpson saw the actual shooting and that Simpson testified
that the shooter and Marzettie “scrambled to gain possession”
of the gun after it landed on the floor. /d. at 38.

We disagree with McCurry’s characterization of the evi-
dence. We first note that there was sufficient evidence to
identify McCurry as the person who shot Marzettie. In the
telephone calls McCurry made while he was in jail, he stated
that he had gone to a house looking for “Cherita,” that he
had earlier dropped her off near the house, and that the house
was the house of a “guy [he] already had fought . . . like 3
or 4 weeks ago at the club.” This was consistent with the tes-
timony of Wright and others to the effect that McCurry had
been in a fight with Marzettie at a club, that McCurry had
dropped Wright off near Marzettie’s house earlier on the day
of the shooting, and that one of the people who intruded into
Marzettie’s house said he was looking for “Cherita.” Although
neither Riley nor Simpson said they actually saw the shoot-
ing as it happened, Simpson testified that she saw one of the
intruders pointing the gun at Marzettie immediately before
the shot was fired. Simpson’s description of the shooter and
the clothes he wore matched the description given by Riley of
the intruder she identified as McCurry. The description of the
clothing also matched the description of clothing found in a
search of the residence where McCurry had been staying; sev-
eral items of the clothing were found in a plastic bag that also
contained McCurry’s driver’s license.
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Given the foregoing, there was sufficient evidence for the
jury to find that McCurry killed Marzettie purposely and with
deliberate and premeditated malice. Contrary to McCurry’s
claim that the evidence showed that the altercation did not
start until the men were inside the house, Riley testified that
Marzettie and another man were “kind of arguing back and
forth” when they were still outside and that after Marzettie
came into the house, the other man “pulled the gun out and
came in the house after him” and pointed the gun at Marzettie.
Simpson also testified that the man was carrying a gun in his
hand when he entered the house. Simpson testified as follows:
She heard the man and Marzettie arguing; she saw Marzettie
run from him; she heard Marzettie “begging not to get shot”;
she heard the other man ask Marzettie “if he remembered get-
ting into it with him at the club”; after Marzettie knocked the
gun out of the man’s hand, she saw the man retrieve the gun
before Marzettie could reach it; and she saw the man point the
gun at Marzettie right before she heard a gunshot.

As we noted above in connection with McCurry’s claim
regarding the “Effect of Findings” section of the elements
instruction, the evidence did not support a finding of a sud-
den quarrel provocation. Reminiscent of our earlier discus-
sion, McCurry again contends that the evidence shows a sud-
den quarrel that erupted inside the house and that involved a
struggle over a gun. To the contrary, testimony by Riley and
Simpson indicated that the altercation had been going on for
some time before the shooting, that the shooter had the gun in
hand when he entered the house, and that Marzettie was run-
ning from the other man and begging not to be shot. We deter-
mined above that, although there was evidence that Marzettie
knocked the gun out of the man’s hand, the context of such
evidence does not indicate that this act provoked a sudden
quarrel, but, instead, that it was part of an ongoing altercation.
In addition, Simpson’s testimony that the other man asked
Marzettie “if he remembered getting into it with him at the
club” would indicate that the present altercation and shooting
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was a continuation of or the result of that earlier confrontation
and did not come up suddenly.

In sum, the evidence noted above supported a finding that
McCurry shot and killed Marzettie purposely and with deliber-
ate and premeditated malice. Viewing the evidence in the light
most favorable to the prosecution, the evidence supported the
jury’s finding that McCurry was guilty of first degree murder.
We reject this assignment of error.

District Court Erred When It Ordered McCurry's
Sentence for the Use Conviction and His Sentence
for the Possession Conviction to Be Served
Concurrent With One Another.

As a final matter, we note error in the district court’s sen-
tencing which requires us to vacate the sentences and remand
the cause to the court for resentencing. As noted above, the
court ordered McCurry’s sentence for use of a firearm to com-
mit a felony to be served consecutively to his life sentence
for murder, and it ordered McCurry’s sentence for possession
of a firearm by a prohibited person to be served concurrently
with his sentence for the use conviction. We conclude that the
court erred when it ordered the sentence for the possession
conviction to be served concurrently with the sentence for the
use conviction.

[13] McCurry was convicted of use of a firearm to commit
a felony pursuant to Neb. Rev. Stat. § 28-1205(1) (Reissue
2016). Section 28-1205(3) provides, “The crimes defined in
this section shall be treated as separate and distinct offenses
from the felony being committed, and sentences imposed
under this section shall be consecutive to any other sentence
imposed.” We have held that § 28-1205(3) mandates that a
sentence for the use of a deadly weapon in the commission
of a felony be served consecutively to any other sentence
imposed and concurrently with no other sentence. Under the
plain language of § 28-1205, the court must order a sentence
for use of a firearm to run consecutively to a sentence for the
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underlying felony offense and the sentence for use may not run
concurrently to any other sentence. See State v. Ramirez, 287
Neb. 356, 842 N.W.2d 694 (2014). In this case, the court did
not have the authority to order McCurry’s sentence for use of
a firearm conviction to be served concurrently with any other
sentence, including his sentence for the possession of a fire-
arm conviction.

[14] An appellate court has the power on direct appeal to
remand a cause for the imposition of a lawful sentence where
an erroneous one has been pronounced. State v. Ramirez, supra.
Therefore, we vacate the sentences imposed for the use convic-
tion and the possession conviction on the basis that they were
ordered to be served concurrently with one another. We note
that we do not vacate the life sentence for first degree murder.
We remand the cause with directions to the district court to
resentence McCurry such that the sentence for the conviction
for use of a firearm to commit a felony runs consecutively to
any other sentences imposed and not concurrently with any
other sentence.

For completeness, we note that McCurry was convicted of
possession of a firearm by a prohibited person pursuant to
Neb. Rev. Stat. 28-1206 (Reissue 2016) rather than posses-
sion of a firearm in the commission of a felony pursuant to
§ 28-1205(2). Therefore, on remand, while the court does not
have discretion to order the sentence for the possession convic-
tion to run concurrently with the sentence for the use convic-
tion, the court does have discretion to determine whether the
sentence for the possession conviction shall be served concur-
rently with the life sentence for murder or whether it shall be
served consecutively to both the sentence for the use convic-
tion and the sentence for the murder conviction.

CONCLUSION
Having rejected McCurry’s assignments of error, we affirm
his convictions for first degree murder, use of a firearm to
commit a felony, and possession of a firearm by a prohibited
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person. We also affirm McCurry’s life sentence for first
degree murder. However, we note error in the court’s sentenc-
ing order in which it ordered the sentence for use of a firearm
to commit a felony to be served concurrently with another
sentence, i.e., possession of a firearm by a prohibited person.
We therefore vacate those sentences and remand the cause
for resentencing on those convictions in accordance with
this opinion.

CONVICTIONS AFFIRMED, SENTENCES AFFIRMED

IN PART AND IN PART VACATED, AND CAUSE

REMANDED FOR RESENTENCING.
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Judgments: States. Whether the law of Nebraska or that of another
state controls the disposition of an issue by a Nebraska court is an issue
of law.

Jurisdiction: Statutes. Subject matter jurisdiction and statutory inter-
pretation present questions of law.

Equity: Quiet Title. A quiet title action sounds in equity.

Equity: Appeal and Error. On appeal from an equity action, an appel-
late court resolves questions of law and fact independently of the trial
court’s determinations.

Corporations: Partnerships. In cases concerning limited liability com-
panies, courts look to the principles of corporate law when addressing
areas of similar functions, because a limited liability company is a
hybrid of the partnership and corporate forms.

Corporations: Actions. At common law, a corporation’s capacity to sue
or be sued terminates when the corporation is legally dissolved.
Corporations: Limitations of Actions: Abatement, Survival, and
Revival. Where a survival statute continues the existence of a corpora-
tion for a certain period after its dissolution for purposes of defending
and prosecuting suits, no action can be maintained by or against it after
the expiration of that period.

Abatement, Survival, and Revival. A survival statute operates on the
right or claim itself.

Corporations: States. The internal affairs doctrine is a conflict-of-laws
principle which recognizes that only one state should have the author-
ity to regulate a corporation’s internal affairs—matters peculiar to the
relationships among or between the corporation and its current officers,
directors, and shareholders—because otherwise, a corporation could be
faced with conflicting demands.
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Corporations. Neb. Rev. Stat. § 21-155 (Reissue 2012) incorporates
the comments of the Revised Uniform Limited Liability Company Act,
which it was patterned after.

Corporations: States. Neb. Rev. Stat. § 21-155 (Reissue 2012) codifies
the internal affairs doctrine, Restatement (Second) of Conflict of Laws
§ 302 (1971), for limited liability companies.

Corporations: States: Limitations of Actions. The Restatement
(Second) of Conflict of Laws § 302 (1971) applies during the life of the
corporation and the winding-up process only. Once the effective date of
dissolution has passed and the corporation is legally dissolved, however,
the Restatement (Second) of Conflict of Laws § 299 (1971) governs.
Corporations: States. Under Neb. Rev. Stat. § 21-155 (Reissue 2012),
courts apply the dictates of the Restatement (Second) of Conflict
of Laws § 299 (1971) to require that the laws of a fully dissolved
foreign limited liability corporation’s state of incorporation governs
its amenability.

Statutes: States. When the interpretation of another state’s statute is a
question of first impression, courts must interpret the statute by applying
the statutory interpretation standards of that state.

Judgments: Liens. The lien of a judgment is merely an incident of the
judgment and may not exist independently of the judgment. It cannot be
assigned unless the judgment which it secures is also transferred.
Judgments: Actions: Assignments. A judgment, as a chose in action,
is assignable.

Assignments: Words and Phrases. An assignment is a transfer vesting
in the assignee all of the assignor’s rights in the property which is the
subject of the assignment.

Assignments: Actions. The assignee of a chose in action acquires no
greater rights than those of the assignor, and takes it subject to all the
defenses existent at the time.

Assignments: Actions: Parties. The assignee of a chose in action
is the proper and only party who can maintain the suit thereon. The
assignor loses all right to control or enforce an assigned right against
the obligor.

Parties. Neb. Rev. Stat. § 25-323 (Reissue 2016) makes it the court’s
duty to require an indispensable party be added to the litigation sua
sponte when one is absent and statutorily deprives a court of the author-
ity to determine a controversy absent all indispensable parties.
Jurisdiction: Words and Phrases. Subject matter jurisdiction includes
a court’s power to hear and determine a case in the general class or cat-
egory to which the proceedings in question belong, but it also includes
a court’s power to determine whether it has the authority to address a
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particular question within a general class or category that it assumes to
decide or to grant the particular relief requested.

22. Jurisdiction: Parties: Waiver. The absence of an indispensable party to
a controversy deprives the court of subject matter jurisdiction to deter-
mine the controversy and cannot be waived.

23. Jurisdiction: Appeal and Error. When a lower court lacks the power,
that is, the subject matter jurisdiction, to adjudicate the merits of a
claim, issue, or question, an appellate court also lacks the power to
determine the merits of the claim, issue, or question presented to the
lower court.

24. Parties: Equity: Appeal and Error. When it appears that all indispen-
sable parties to a proper and complete determination of an equity cause
were not before the district court, an appellate court will remand the
cause for the purpose of having such parties brought in.

25. Parties: Words and Phrases. Necessary parties are parties who have an
interest in the controversy, and should ordinarily be joined unless their
interests are separable so that the court can, without injustice, proceed in
their absence.

26. : . An indispensable party to a suit is one whose interest in
the subject matter of the controversy is such that the controversy can-
not be finally adjudicated without affecting the indispensable party’s
interest, or which is such that not to address the interest of the indis-
pensable party would leave the controversy in such a condition that its
final determination may be wholly inconsistent with equity and good
conscience.

27. Parties: Equity: Final Orders. All persons whose rights will be
directly affected by a decree in equity must be joined as parties in order
that complete justice may be done and that there may be a final deter-
mination of the rights of all parties interested in the subject matter of
the controversy.

28. Parties: Words and Phrases. All persons interested in the contract or
property involved in a suit are necessary parties, and all persons whose
interests therein may be affected by the decree in equity are indispen-
sable parties.

Appeal from the District Court for Lincoln County: RICHARD
A. Birch, Judge. Vacated and remanded with direction.

Dean J. Jungers for appellant.

William J. Troshynski, of Brouillette, Dugan & Troshynski,
P.C., L.L.O., for appellees.
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HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KELcH, and FUNKE, JJ.

FUNKE, J.

I. INTRODUCTION

This appeal concerns a quiet title action brought in the
district court for Lincoln County by the appellant, Midwest
Renewable Energy, LLC (Midwest Renewable), against sev-
eral entities and all known and unknown parties claiming
an interest in its real property located in Lincoln County,
Nebraska. Western Ethanol Company, LLC (Western Ethanol),
was one of the named parties alleged to claim an interest in
the real estate.

Western Ethanol obtained a judgment lien on Midwest
Renewable’s Lincoln County property after transcribing a
California judgment against Midwest Renewable with the
district court and filing a writ of execution on that judg-
ment. Before Midwest Renewable filed its quiet title action,
Western Ethanol dissolved and transferred its assets to its
members. Douglas Vind, the managing member of Western
Ethanol, claimed that Western Ethanol transferred the Midwest
Renewable judgment to him, but he was never made a party to
the litigation.

After a trial on the merits, the court ruled that Western
Ethanol’s judgment had been assigned to Vind and that the
judgment lien against the real estate owned by Midwest
Renewable in Lincoln County was still valid and subsisting.
The court then dismissed with prejudice Midwest Renewable’s
action regarding Western Ethanol. Midwest Renewable filed
a motion to alter or amend the court’s order, which the court
substantively overruled. Midwest Renewable appeals.

In order to consider this appeal, we must determine whether
Western Ethanol, as a limited liability company, was amenable
to the present action; whether Vind was an indispensable party
to the controversies; and whether the court had subject matter
jurisdiction to determine if the judgment and the judgment lien
were assigned and remained valid and subsisting.
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We hold that Western Ethanol was amenable to suit under
Nevada law. Further, we decide that Vind was an indispensable
party to the controversies decided by the court. Accordingly,
his absence from the litigation deprived the court of subject
matter jurisdiction over the issues of whether the judgment and
the judgment lien were assigned and whether they were still
valid and subsisting. Because the court erred in not making
Vind a party to the action sua sponte, we vacate the court’s
memorandum opinion and judgment and remand the cause with
direction to make Vind a party.

II. BACKGROUND

Western Ethanol was a limited liability company formed
under Nevada law and registered in California. In September
2010, it obtained a judgment against Midwest Renewable in
California for $30,066.59, plus interest and costs. Western
Ethanol transcribed the foreign judgment with the district court
for Lincoln County in November 2010 and filed a writ of
execution on the judgment in September 2011.

Western Ethanol filed its articles of dissolution in Nevada
on November 12, 2013, and a certificate of cancellation in
California on November 21, both effective on December 31.
In both documents, Vind attested that Western Ethanol had dis-
tributed all of its assets to its members.

In September 2014, Midwest Renewable filed a petition to
quiet title claims to its Lincoln County property, an ethanol
manufacturing facility in Sutherland, Nebraska. In its peti-
tion, Midwest Renewable named nine specific entities, the
property, and “‘all persons having or claiming any interest in
said real estate, real names unknown,’” under Neb. Rev. Stat.
§ 25-21,113 (Reissue 2016). Western Ethanol was one of the
named parties.

On February 5, 2015, Midwest Renewable filed a motion
for partial summary judgment against Western Ethanol and
a motion for default judgment against all parties who had
failed to answer or otherwise plead. Both motions were heard
on February 23. At the hearing on Midwest Renewable’s
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motion for partial summary judgment, an affidavit executed
by Vind—alleging that Western Ethanol had transferred its
Midwest Renewable judgment to Vind—was entered into evi-
dence. The record does not reflect that Vind filed an assign-
ment of the judgment with the district court in the prior case
where the judgment had been transcribed or provided notice of
the assignment to Midwest Renewable. Neither Vind, the other
parties, nor the court made Vind a party to the litigation.

The court entered a default judgment against three of the
named parties and all of the unknown parties for failing to
answer the complaint. The court denied Midwest Renewable’s
motion for partial summary judgment against Western Ethanol.
Midwest Renewable settled with the other parties. The matter
proceeded to trial against Western Ethanol as the only remain-
ing defendant.

At trial, the court found, under Nevada law, that Western
Ethanol could defend itself against the action by entering
an appearance and asserting that its judgment lien had been
assigned to Vind. The court also found that Western Ethanol
had transferred its interest to Vind and that “he was then the
interested party.”

The court went on to address the merits of the quiet title
action, because it determined that “the validity of any lien
interest . . . Vind has in real estate of [Midwest Renewable]
is dependent upon validity of Western Ethanol’s judgment
lien against [Midwest Renewable]. . . . Vind’s interest in the
property flows directly from the interest of Western Ethanol.”
The court stated that neither Western Ethanol’s dissolution
nor the failure to provide notice of the assignment to Midwest
Renewable canceled the judgment lien. Therefore, the court
ruled that the judgment lien “is and continues to be a valid and
subsisting judgment lien against real estate owned by [Midwest
Renewable] in Lincoln County, Nebraska.” Accordingly, the
court dismissed the quiet title action against Western Ethanol
with prejudice.

Midwest Renewable then filed a motion to alter or amend
the judgment, arguing that Nebraska law allows a corporation
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to continue defending itself only during the winding-up proc-
ess and that the court had already quieted the lien in Vind’s
name when it issued its default judgment against unnamed
parties. The court overruled the motion, relying on its ear-
lier order.

III. ASSIGNMENTS OF ERROR

Midwest Renewable assigns, reordered and restated, as
error the court’s findings that (1) Western Ethanol owned the
judgment in question on the date of trial and (2) the judg-
ment and the judgment lien against Midwest Renewable’s
Lincoln County property are valid and subsisting. Additionally,
it assigns error to (3) the court’s dismissal of its complaint
against Western Ethanol.

IV. STANDARD OF REVIEW

[1,2] Whether the law of Nebraska or that of another state
controls the disposition of an issue by a Nebraska court is an
issue of law.! Subject matter jurisdiction and statutory interpre-
tation present questions of law.?

[3,4] A quiet title action sounds in equity.* On appeal from
an equity action, an appellate court resolves questions of law
and fact independently of the trial court’s determinations.*

V. ANALYSIS

1. WESTERN ETHANOL IS AMENABLE
UNDER NEVADA Law
Midwest Renewable argues that under Nebraska law,
Western Ethanol has dissolved and completed its winding up,
so it is no longer a legal entity capable of defending itself.

Nebraska Nutrients v. Shepherd, 261 Neb. 723, 626 N.W.2d 472 (2001),
abrogated in part on other grounds, Sutton v. Killham, 285 Neb. 1, 825
N.W.2d 188 (2013). See, also, Coral Prod. Corp. v. Central Resources,
273 Neb. 379, 730 N.W.2d 357 (2007).

2 In re Estate of Evertson, 295 Neb. 301, 889 N.W.2d 73 (2016).
3 Burnett v. Maddocks, 294 Neb. 152, 881 N.W.2d 185 (2016).
4 Id.
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Alternatively, Midwest Renewable contends that if Nevada
law applies, Western Ethanol would have to be defended on
behalf of its trustees, in their name, because it is no longer a
legal entity.

Western Ethanol argues that under Nevada law, it may
defend itself against a lawsuit in its name for 2 years after
filing its articles of dissolution. It contends that the capacity
to sue or be sued after dissolution is part of the winding-up
process and that winding up is an internal affair of a limited
liability company. Western Ethanol argues that, accordingly,
Nevada law should control because Nebraska allows a foreign
limited liability company’s state of formation to govern its
internal affairs.

(a) Amenability of Western Ethanol
Is Dependent on Which State’s
Survival Statute Applies

[5] We have not addressed the issue of whether a dissolved
limited liability company is amenable to suit. However, we
have addressed the issue concerning corporations.’ In cases
concerning limited liability companies, we have looked to the
principles of corporate law when addressing areas of similar
functions, because a limited liability company is “‘a hybrid of
the partnership and corporate forms.””’

[6] In Christensen v. Boss,” we considered a corporation’s
amenability to suit after voluntary dissolution. We stated:

At common law a corporation’s capacity to sue or
be sued terminates when the corporation is legally dis-
solved. . . .

Where a corporation has in fact been dissolved and no
longer exists as a legal entity, the rule of its incapacity to

> See, Van Pelt v. Greathouse, 219 Neb. 478, 364 N.W.2d 14 (1985);
Christensen v. Boss, 179 Neb. 429, 138 N.W.2d 716 (1965).

¢ See Steinhausen v. HomeServices of Neb., 289 Neb. 927, 936, 857 N.W.2d
816, 826 (2015).

7 Christensen, supra note 5.
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sue or be sued applies regardless of the mode of dissolu-
tion whether by judicial decree or otherwise. . . . In the
absence of statutory provisions to the contrary no action
at law can be maintained by or against it as a corporate
body or in its corporate name.?

[7,8] In Van Pelt v. Greathouse,” we interpreted Nebraska’s
former survival statute that permitted corporations to maintain
actions by or against them after dissolution.!” We clarified the
effect of survival statutes by stating:

[W]here a [survival] statute continues the existence of a
corporation for a certain period after its dissolution for
purposes of defending and prosecuting suits, no action
can be maintained by or against it after the expiration
of that period. In other words, while a statute of limita-
tions relates to the remedy only and not to substantive
rights, . . . a survival statute operates on the right or
claim itself."

There are two types of survival statutes. The first type
“grant[s] corporations the power to sue and be sued as part of
their general winding up powers.”'? The second “enabl[es] suits
to be brought against, and defended by, a dissolved corporation
independent from the corporation’s winding up activities and
powers.”!* Both types are “a limitation on the existence of the
corporation itself.”!*

Both Nebraska and Nevada have survival statutes for lim-
ited liability companies. Nebraska’s statute extends companies’

8 Id. at 435, 138 N.W.2d at 720. Accord Eiche v. Blankenau, 253 Neb. 255,
570 N.W.2d 190 (1997).

Van Pelt, supra note 5.
10 See Neb. Rev. Stat. § 21-20,104 (Reissue 1983).
' Van Pelt, supra note 5, 219 Neb. at 486, 364 N.W.2d at 20.

2 16A William Meade Fletcher, Fletcher Cyclopedia of the Law of
Corporations § 8144 at 313-14 (rev. ed. 2012).

B Id. at 314.

4 Christensen, supra note 5, 179 Neb. at 439, 138 N.W.2d at 722. See,
generally, 16A Fletcher, supra note 12, § 8144.

©
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ability to sue and be sued as part of the winding-up powers.!?
Nevada’s statute, on the other hand, extends the existence
of companies’ ability to sue and be sued independently of
the winding-up process, even after the winding-up process
is complete.'® Specifically, § 86.505(1) permits a dissolved
limited liability company to continue to sue and be sued for 2
years after it has filed its articles of dissolution when the suit
could have been initiated before the filing.

Here, Western Ethanol filed its articles of dissolution on
November 12, 2013, which began its winding-up process. On
December 31, the effective date of the articles of dissolution,
Western Ethanol’s winding-up process was complete. This
action was initiated in September 2014. Accordingly, under
Nebraska law, Western Ethanol would no longer be a legal
entity capable of defending or enforcing its rights and any
judgment against it would be unenforceable. However, under
Nevada law, Western Ethanol would be able to defend itself,
because its judgment lien was created before its dissolution and
this action was initiated within 2 years of Western Ethanol’s
filing its articles of dissolution.

(b) Nevada’s Survival Statute
Applies Under Internal
Affairs Doctrine

[9] To determine whether Nebraska’s or Nevada’s survival
statute should apply, we must consider the internal affairs
doctrine. The internal affairs doctrine is a conflict-of-laws
principle which recognizes that only one state should have the
authority to regulate a corporation’s internal affairs—matters
peculiar to the relationships among or between the corpora-
tion and its current officers, directors, and shareholders—
because otherwise, a corporation could be faced with conflict-
ing demands.'’

15 Neb. Rev. Stat. § 21-148(b) (Reissue 2012).
16 Nev. Rev. Stat. § 86.505 (2015).
17" Johnson v. Johnson, 272 Neb. 263, 720 N.W.2d 20 (2006).
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[10,11] As to limited liability companies, the internal affairs
doctrine is codified under Neb. Rev. Stat. § 21-155 (Reissue
2012). Section 21-155 provides: “(ULLCA 801) (a) The law
of the state or other jurisdiction under which a foreign limited
liability company is formed governs: (1) the internal affairs
of the company[.]” While § 21-155 references the Uniform
Limited Liability Company Act,' the language of the statute
and the section number referenced both show, instead, that
it was patterned after the Revised Uniform Limited Liability
Company Act,'” which was adopted by Nebraska in 2011.%
Accordingly, the Legislature incorporated the revised act’s
comments explaining each section.?! In the comments to the
revised act,?? the drafters referenced the Restatement (Second)
of Conflict of Laws § 302.%

The codification of the internal affairs doctrine for corpora-
tions, Neb. Rev. Stat. § 21-20,172 (Reissue 2012), also incor-
porates § 302 of the Restatement through the model code the
Legislature adopted.* In Johnson v. Johnson,” we explained
§ 302 as follows:

[1t] recognizes that the local law of the state of incorpo-
ration applies to internal affairs, except in the unusual
case where, with respect to the particular issue, some
other state has a more significant relationship to the
occurrence and the parties, in which case, the local
law of the other state will be applied. Where “internal

18 See Unif. Limited Liability Company Act (1996), 6C U.L.A. 393 (2016).

19 See Rev. Unif. Limited Liability Company Act (2006), 6C U.L.A. 223
(2016).

20 See 2010 Neb. Laws, L.B. 888.

21 See Johnson, supra note 17.

22 Rev. Unif. Limited Liability Company Act, supra note 19, §§ 106 and 801.

23 Restatement (Second) of Conflict of Laws § 302 (1971).

24 See, Johnson, supra note 17; 4 Model Business Corporation Act Ann.

§ 15.05(c), official comment (3d ed. 2002).
2 Johnson, supra note 17, 272 Neb. at 272, 720 N.W.2d at 28-29.
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affairs” are concerned . . . the local law of the state of
incorporation will be applied unless application of the
local law of some other state is required by reason of
the overriding interest of that other state in the issue to
be decided.

The Restatement (Second) of Conflict of Laws also con-
tains a provision that specifically addresses choice of law in
the context of deciding which law should apply to a dissolved
corporation’s continuation for the purpose of suing or being
sued.”® Section 299 states:

[S]tatutes commonly provide that for a period of time
after the termination or suspension of the corporate exis-
tence, suits may be brought by or against the corpora-
tion. . . .

A corporation whose existence has been terminated
or suspended will usually be permitted to exercise in
another state such powers as are accorded it by the state
of incorporation even though the other state does not give
similar powers to domestic corporations.?’

Section 299 goes on to also address its interaction with § 302,

stating:
A considerable period of time may elapse between the
institution of the proceeding and the effective date of the
termination or suspension of the corporate existence. The
legal effect of acts done by the corporation during this
period of time is determined in accordance with the law
selected by application of the rules of §§ 301-302.%¢

[12,13] Accordingly, the Restatement itself clarifies that
§ 302’s exception to the internal affairs doctrine applies dur-
ing the life of the corporation and the winding-up process
only. Once the effective date of dissolution has passed and the
corporation is fully dissolved, however, at that point, § 299 is

26 Restatement, supra note 23, § 299. See, also, Restatement (First) of
Conflict of Laws § 158, comment c. (1934).

27 Restatement, supra note 23, § 299, comment e. at 295-96.
2 Id., comment A. at 297.
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applicable. Therefore, under § 21-155, the internal affairs doc-
trine requires that the law of a fully dissolved foreign limited
liability corporation’s state of incorporation govern its amena-
bility. This conclusion is supported both by other courts that
have adopted the use of § 299 specifically?” and by courts that
have generally held that the law of the state of incorporation
should apply to fully dissolved corporations.*

Western Ethanol was fully dissolved as of December 31,
2013. Therefore, we apply Nevada’s statute to determine
Western Ethanol’s capacity to sue or be sued. As discussed
above, this action commenced within 2 years of Western
Ethanol’s filing its articles of dissolution. Therefore, it may
defend itself in the present action.

(c) Western Ethanol May Defend
Itself in Its Name

Midwest Renewable also argues that Nevada law requires
the action be defended in the name of the dissolved com-
pany’s trustees.

Nev. Rev. Stat. § 86.541(2) (2015) states:

The manager or managers in office at the time of dissolu-
tion . . . are thereafter trustees of the dissolved company,
with full power to prosecute and defend suits, actions,
proceedings and claims of any kind or character by or
against the company . . . and to do every other act to wind
up and liquidate its business and affairs, but not for the
purpose of continuing the business for which the com-
pany was established.

[14] Nevada courts have not interpreted § 86.541. When
the interpretation of another state’s statute is a question of
first impression, we must interpret the statute by applying the
standards of Nevada law.*! Under Nevada law, “[s]tatutory

2 Lilliquist v. Copes-Vulcan, Inc., 21 A.3d 1233 (Pa. Super. 2011).

3% In re All Cases Against Sager Corp., 132 Ohio St. 3d 5, 967 N.E.2d 1203
(2012); 16A Fletcher, supra note 12, § 8142.

31 See Coral Prod. Corp., supra note 1.
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language must be given its plain meaning if it is clear and
unambiguous.”? Further, the “court ‘cannot expand or modify

. . statutory language’ to impose requirements the Legislature
did not.”** Additionally, it is a general principle of law that stat-
utes in derogation of the common law are strictly construed.**
Nevada has recognized that at common law, a corporation’s
capacity to be sued terminates at dissolution.*> Accordingly,
statutes authorizing postdissolution action against companies
should be strictly construed.

The plain language of § 86.541(2) gives trustees the full
power to defend suits on behalf of a dissolved company.
However, there is no requirement that a dissolved company’s
defense must be pursued solely by its trustees in their name.
We cannot read such a requirement into the statute. Therefore,
Western Ethanol is entitled to defend itself in its name.

2. DisTRICT COURT LACKED SUBJECT MATTER JURISDICTION
TO DETERMINE WHETHER JUDGMENT AND JUDGMENT
LiEN HAD BEEN ASSIGNED TO VIND AND WHETHER
THEY WERE STILL VALID AND SUBSISTING,

BECAUSE VIND IS INDISPENSABLE PARTY
TO SUCH CONTROVERSIES

Midwest Renewable argues that Western Ethanol has no
interest in the judgment because it transferred all of its assets,
including the judgment, to Vind and its other members on
or before December 31, 2013. Accordingly, it contends that
Western Ethanol’s claim should be quieted against its Lincoln
County property. Further, Midwest Renewable argues that as

32 Pacific Western Bank v. Eighth Jud. Dist., 132 Nev. 793, 797, 383 P.3d
252, 255 (2016).

3 Wingco v. Govt Emps. Ins. Co., 130 Nev. 177, 180, 321 P.3d 855, 856
(2014).

3% Shadow Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. 49, 366 P.3d 1105
(2016).

35 Canarelli v. Dist. Ct., 127 Nev. 808, 265 P.3d 673 (2011), citing 16A
Fletcher, supra note 12, § 8142.
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a result of the assignment, Vind owns the judgment but his
lien on the Lincoln County property was extinguished by the
court’s default judgment against all unnamed parties.

Western Ethanol asserts that it continues to own the judg-
ment and judgment lien. While it acknowledges that its assets
were transferred upon its dissolution, including the judgment
transferred to Vind, its position is based on two arguments.
First, it contends that a transfer is not an assignment. Second, it
argues that a judgment cannot actually be transferred, because
it is not an asset. Western Ethanol, however, does admit that a
judgment is a chose in action. Additionally, Western Ethanol
argues that the judgment and the judgment lien are still valid.

(a) Western Ethanol’s Judgment and
Judgment Lien Are Assignable

[15,16] The lien of a judgment is merely an incident of the
judgment and may not exist independently of the judgment.’
Accordingly, “[t]he lien [of a judgment] cannot be assigned
unless the [judgment] which it secures is [also] transferred.”’
Black’s Law Dictionary defines a “chose in action” as the “right
to bring an action to recover a debt [or] money.”*® The law is
clear that a judgment, as a chose in action, is assignable.*’

[17] An assignment is a transfer vesting in the assignee all
of the assignor’s rights in the property which is the subject of
the assignment.*® “An assignment becomes effective when it

36 Mousel Law Firm v. The Townhouse, Inc., 259 Neb. 113, 608 N.W.2d 571
(2000), citing 50 C.J.S. Judgments § 552 (1997).

37 Cache Nat. Bank v. Lusher, 882 P.2d 952, 961 n.16 (Colo. 1994), citing
Lewis v. Booth, 3 Cal. 2d 345, 44 P.2d 560 (1935). Accord Goodman v.
Pence, 21 Neb. 459, 32 N.W. 219 (1887).

3% Black’s Law Dictionary 294 (10th ed. 2014).

39 State v. Holt County, 89 Neb. 445, 131 N.W. 960 (1911). See, also,
Boarman v. Boarman, 210 W. Va. 155, 556 S.E.2d 800 (2001); 46 Am.
Jur. 2d Judgments § 431 (2006). Cf. Neb. Rev. Stat. §§ 25-302 to 25-304
(Reissue 2016).

40 Krohn v. Gardner, 248 Neb. 210, 533 N.W.2d 95 (1995). See, also, Black’s
Law Dictionary 142 (10th ed. 2014) (defining “assign”).
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is made . . . .”*" Additionally, notice of the assignment is not
essential to the validity of the assignment.*?

[18,19] However, “the assignee of a chose in action . . .
acquires no greater rights than those of the assignor, and takes
it subject to all the defenses existent at the time.”* “The
assignee of a thing in action may maintain an action thereon in
the assignee’s own name and behalf, without the name of the
assignor.”** Accordingly, the assignee is the proper and only
party who can maintain the suit thereon.* Conversely, “[t]he
assignor loses all right to control or enforce an assigned right
against the obligor.”

Western Ethanol’s argument that its judgment could not
be assigned is, therefore, without merit. Further, if Midwest
Renewable is correct in arguing that Western Ethanol’s judg-
ment was assigned, then it is also correct that Western Ethanol
has no interest in the judgment or judgment lien. Moreover,
any defenses that Midwest Renewable would have against the
validity of the judgment or judgment lien would also have
been assigned and could be raised only against the assignee.
Therefore, Vind would be the only party capable of enforc-
ing or defending the judgment and judgment lien against
Midwest Renewable.

(b) Absence of Indispensable Party Deprives
Court of Subject Matter Jurisdiction
The parties did not raise, at trial or on appeal, the issue of
whether Vind should have been made a party to this action.

41 6A C.J.S. Assignments § 89 at 446 (2016).

2 Id., § 81; 46 Am. Jur. 2d, supra note 39, § 433. See, also, Holt County,
supra note 39.

43 Cronkleton v. Hastings Theatre & Realty Corporation, 134 Neb. 168, 173,
278 N.W. 144, 147 (1938). See § 25-303.

“ § 25302,
4 Krohn, supra note 40. See, also, Neb. Rev. Stat. § 25-301 (Reissue 2016).

4 Ryder Truck Rental v. Transportation Equip. Co., 215 Neb. 458, 461, 339
N.W.2d 283, 285 (1983). See, also, 46 Am. Jur. 2d, supra note 39, § 439.
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The district court, however, found that Vind, not Western
Ethanol, had the sole interest in the judgment and acknowl-
edged that the parties and Vind failed to make Vind a party to
the suit.

[20-22] Neb. Rev. Stat. § 25-323 (Reissue 2016) makes it
the court’s duty to require an indispensable party be added
to the litigation sua sponte when one is absent and statutorily
deprives a court of the authority to determine a controversy
absent all indispensable parties.*’ Subject matter jurisdiction
includes a court’s power to hear and determine a case in the
general class or category to which the proceedings in ques-
tion belong, but it also includes a court’s power to determine
whether it has the authority to address a particular question
within a general class or category that it assumes to decide or
to grant the particular relief requested.*® Therefore, the absence
of an indispensable party to a controversy deprives the court
of subject matter jurisdiction to determine the controversy and
cannot be waived.*

[23,24] When a lower court lacks the power, that is, the
subject matter jurisdiction, to adjudicate the merits of a claim,
issue, or question, an appellate court also lacks the power to
determine the merits of the claim, issue, or question presented
to the lower court.®® “‘[WThen it appears that all indispensable
parties to a proper and complete determination of an equity
cause were not before the district court, [an appellate court]
will remand the cause for the purpose of having such parties
brought in.””!

47 See, e.g., Cunningham v. Brewer, 144 Neb. 211, 16 N.W.2d 533 (1944).

8 See In re Interest of Trey H., 281 Neb. 760, 798 N.W.2d 607 (2011). See,
also, Robertson v. School Dist. No. 17, 252 Neb. 103, 560 N.W.2d 469
(1997).

4 See Pestal v. Malone, 275 Neb. 891, 750 N.W.2d 350 (2008).

0 In re Estate of Evertson, supra note 2.

1 See Pestal, supra note 49, 275 Neb. at 896, 750 N.W.2d at 355, quoting
Whitaker v. Gering Irr. Dist., 183 Neb. 290, 160 N.W.2d 186 (1968).
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(c) Vind Was Indispensable Party to Determining
Whether Judgment and Judgment Lien Were
Assigned to Him and Whether They
Are Valid and Subsisting

Section 25-323 codifies the concept of compulsory joinder
in Nebraska, stating, in relevant part:

The court may determine any controversy between
parties before it when it can be done without prejudice
to the rights of others or by saving their rights; but when
a determination of the controversy cannot be had without
the presence of other parties, the court must order them to
be brought in.

[25] The language of § 25-323 tracks the traditional dis-
tinction between the necessary and indispensable parties. The
South Dakota Supreme Court recently restated the traditional
difference between such parties as follows:

“‘[N]ecessary parties[]’ [are parties] who have an inter-
est in the controversy, and should ordinarily be joined
unless their interests are separable so that the court can,
without injustice, proceed in their absence[.] ‘[I|ndispen-
sable parties[]’ [are parties] whose interest is such that a
final decree cannot be entered without affecting them, or
that termination of controversy in their absence would be
inconsistent with equity.”

. . . The inclusion of a necessary party is within the
trial court’s discretion. . . . However, there is no discretion
as to the inclusion of an indispensable party.>

[26] Similarly, the first clause of our statute makes the
inclusion of necessary parties discretionary when a contro-
versy of interest to them is severable from their rights. The
second clause, however, mandates the district court order
indispensable parties be brought into the controversy. We have
long held:

An indispensable or necessary party to a suit is one whose
interest in the subject matter of the controversy is such

2 JK. Dean, Inc. v. KSD, Inc., 709 N.W.2d 22, 25 (S.D. 2005).
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that the controversy cannot be finally adjudicated without
affecting the indispensable party’s interest, or which is
such that not to address the interest of the indispensable
party would leave the controversy in such a condition that
its final determination may be wholly inconsistent with
equity and good conscience.™

While our definition of indispensable parties has often
treated necessary parties hand in hand, it is clear that this
definition was derived from the traditional definition of
indispensable parties and applies to the second clause of
§ 25-323. Therefore, this definition applies to indispensable
parties only.

[27,28] We have held that “all persons whose rights will
be directly affected by a decree in equity must be joined as
parties in order that complete justice may be done and that
there may be a final determination of the rights of all parties
interested in the subject matter of the controversy.”** Based
on our distinction of parties above, we consider all persons
interested in the contract or property involved in the suit to
be necessary parties, and all persons whose interests therein
may be affected by the decree in equity to be indispen-
sable parties.

Here, Midwest Renewable seeks to quiet the title of all par-
ties interested in its Lincoln County property. It specifically
attacked the lien executed on Western Ethanol’s judgment by
naming Western Ethanol as a party to the action, having no
greater information as to the owner of the judgment. Western
Ethanol continues to assert that it is the owner of the judgment.
However, once Western Ethanol’s articles of dissolution and
Vind’s affidavit were entered into evidence at the hearing on
Midwest Renewable’s motion for partial summary judgment,
a question as to the owner of the judgment and the judgment
lien arose.

3 American Nat. Bank v. Medved, 281 Neb. 799, 806, 801 N.W.2d 230, 237
(2011).

5% Reed v. Reed, 277 Neb. 391, 399, 763 N.W.2d 686, 693 (2009).
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The court could not make a determination as to the owner
of the judgment and the judgment lien without affecting Vind’s
ownership rights. Accordingly, he was an indispensable party
to that determination. We conclude that the district court erred
in not requiring that Vind be made a party to the action before
deciding the issue. Therefore, the court lacked subject matter
jurisdiction to make a determination as to the owner of the
judgment and the judgment lien.

Additionally, as discussed above, if Vind was assigned the
judgment and the judgment lien, then he alone could enforce or
defend them. Accordingly, the court could not make a determi-
nation as to the validity of the judgment or the judgment lien
without affecting Vind’s rights. Therefore, Vind’s absence, as
an indispensable party, deprived the court of the subject matter
jurisdiction to determine the validity of the judgment and the
judgment lien as well.

Moreover, because motions for quiet title sound in equity,
dismissing Midwest Renewable’s complaint regarding Western
Ethanol and failing to add Vind were inconsistent with equity
and good conscience, because that prevented a final deter-
mination as to whether the lien created by Western Ethanol
remained as a cloud on Midwest Renewable’s Lincoln County
property. Further, it neglected to settle Midwest Renewable’s
claim that Vind cannot enforce the lien if he owns it, because
the court’s earlier default judgment against unnamed parties in
this case also requires Vind’s participation.

Midwest Renewable claims that because it named “all per-
sons . . . real names unknown” as defendants in the caption of
its complaint and constructively served such defendants, Vind
had constructive notice of the litigation and was thus converted
into a party. We do not agree with Midwest Renewable’s
assessment of the record or the applicable law.

Contrary to Midwest Renewable’s assertion, Vind was not
an unknown person. As previously mentioned, the hearings on
Midwest Renewable’s motions for default judgment and partial
summary judgment were heard contemporaneously. At that
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hearing, Western Ethanol introduced into evidence the affidavit
of Vind claiming he was the actual owner of the judgment.
Under these circumstances, Vind’s interest in the property was
readily apparent. In order to properly resolve or rule upon
Midwest Renewable’s rights, Vind should have been joined as
a named party.

VI. CONCLUSION

Under Nevada law, Western Ethanol remained amenable to
this action, because the cause existed prior to its dissolution
and the action was commenced within 2 years of the filing of
its articles of dissolution. Although Western Ethanol had trans-
ferred its judgment and judgment lien upon dissolution, it con-
tinues to argue that it owns both. Vind is an indispensable party
to the controversy of who owns the judgment and the judgment
lien and whether both remain valid and subsisting, because
each controversy directly affects his rights as the alleged
assignee. Accordingly, Vind’s absence deprived the court of
subject matter jurisdiction to consider those issues. Therefore,
we vacate the court’s memorandum opinion and judgment and
remand the cause with direction for the district court to order
Vind be named a party to this action.

VACATED AND REMANDED WITH DIRECTION.
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Constitutional Law: Sentences. Whether a sentence constitutes cruel
and unusual punishment in violation of the Eighth Amendment presents
a question of law.

Judgments: Appeal and Error. When reviewing a question of law,
an appellate court reaches a conclusion independent of the lower
court’s ruling.

Sentences: Statutes: Time. The good time law to be applied to a
defendant’s sentence is the law in effect at the time the defendant’s sen-
tence becomes final.

Judgments: Convictions: Sentences: Final Orders: Time: Appeal
and Error. A defendant’s sentence becomes final on the date that the
appellate court enters its mandate concerning the defendant’s appeal, if
there is indeed an appeal. If no appeal is taken from the judgment, that
judgment becomes final.

Constitutional Law: Sentences. A sentence imposed in violation of a
substantive constitutional rule is not merely erroneous, but void.
Constitutional Law: States: Minors: Convictions: Sentences:
Probation and Parole. It is unconstitutional for a state to impose a
sentence of life imprisonment without parole on a juvenile convicted of
a nonhomicide offense.

Minors: Convictions. Juvenile offenders convicted of nonhomicide
crimes must be given some meaningful opportunity to obtain release
based on demonstrated maturity and rehabilitation.

Minors: Sentences: Judgments. Although the possibility of a sentence
of life imprisonment without parole for a juvenile is not foreclosed, a
sentencer must take into account how children are different and how
those differences counsel against irrevocably sentencing them to a life-
time in prison.
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9. Constitutional Law: Sentences: Homicide. Felony murder is a homi-
cide offense for purposes of Eighth Amendment sentencing analysis.

10. Constitutional Law: Criminal Law: Sentences. The Eighth Amendment
does not require strict proportionality between crime and sentence, but,
rather, forbids only extreme sentences that are grossly disproportionate
to the crime.

11. Sentences: Judgments. The appropriateness of a sentence is necessarily
a subjective judgment and includes the sentencing judge’s observations
of the defendant’s demeanor and attitude and all of the facts and circum-
stances surrounding the defendant’s life.

Appeal from the District Court for Washington County: JOHN
E. Samson, Judge. Affirmed.

Adam J. Sipple, of Johnson & Mock, P.C., L.L.O., for
appellant.

Douglas J. Peterson, Attorney General, and Melissa R.
Vincent for appellee.

HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KELcH, and FUNKE, JJ.

KELCH, J.
I. NATURE OF CASE

In 1983, Dale V. Nollen, at age 17, pled guilty to first
degree murder and was sentenced to a mandatory term of
life imprisonment. Pursuant to the U.S. Supreme Court deci-
sion in Miller v. Alabama,' this sentence was vacated. Prior
to resentencing, a hearing was held, and Nollen produced
evidence of certain mitigating factors, as well as evidence
of his reform while in prison. Following the hearing, Nollen
was resentenced to 90 years’ to life imprisonment. Nollen
appeals this sentence, alleging, among other things, that the
sentence violates the 8th and 14th Amendments to the U.S.

U Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455, 183 L. Ed. 2d 407
(2012).



- 96 -

296 NEBRASKA REPORTS
STATE v. NOLLEN
Cite as 296 Neb. 94

Constitution and the principles set forth in Miller and Graham
v. Florida?

II. BACKGROUND

1. OVERVIEW

Nollen was 17 years old in January 1983 when he and a
friend, Brian D. Smith, participated in criminal acts which led
to the death of Mary Jo Hovendick (Mary Jo). Nollen turned
himself in to the police, pled guilty to first degree murder, and
was sentenced to mandatory life imprisonment.

In 2010, the U.S. Supreme Court decided Graham,® in
which it held that the Eighth Amendment prohibits the imposi-
tion of life imprisonment without parole upon juvenile offend-
ers who have not committed homicide. In 2012, in Miller,* the
Court held that the Eighth Amendment prohibits mandatory
life imprisonment without parole for juvenile offenders.

In 2013, Nollen filed a motion for postconviction relief,
which was granted. The district court vacated Nollen’s sen-
tence and ordered a presentence report and comprehen-
sive mental health examination pursuant to Neb. Rev. Stat.
§ 28-105.02 (Reissue 2016). A resentencing hearing was set
for January 4, 2016.

2. RESENTENCING HEARING

At the resentencing hearing, Nollen’s counsel argued that
Nollen should receive a lesser sentence because of mitigating
circumstances at the time of the crime and because Nollen’s
character had been reformed while he was in prison. In sum-
marizing the evidence presented at the resentencing hear-
ing, we take a chronological approach. We first review the
evidence of mitigating circumstances leading up to Nollen’s
offense. We next review the evidence of the offense, Nollen’s

2 Graham v. Florida, 560 U.S. 48, 130 S. Ct. 2011, 176 L. Ed. 2d 825
(2010).

3 d.
* Miller v. Alabama, supra note 1.
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confession and conviction, Nollen’s time in prison, and the
results of a comprehensive mental health examination con-
ducted on Nollen in 2015. Finally, we set forth the facts con-
cerning the district court’s disposition of this case.

(a) Mitigating Circumstances

The evidence of mitigating circumstances comes mostly
from the presentence report. According to the presentence
report, Nollen ran away from home on December 31, 1982—
11 days before the events leading to his conviction. Nollen
reported that at the time of his offense, his father was an
alcoholic and was physically abusive toward Nollen and his
mother. His mother was also an alcoholic.

In 1983, Nollen’s neighbors gave written statements indi-
cating that there was “constant fighting” within Nollen’s home
and that Nollen was often left home alone with his younger
sister. One neighbor stated that Nollen “always seemed eager
to do things with [the neighbor’s] family” and would some-
times visit just to “get away from home when there were
family problems.” Other Blair, Nebraska, citizens were aware
of Nollen’s parents’ drinking problems and that Nollen’s
homelife was “not very pleasant.” Records indicate that the
police received several calls regarding the Nollen residence
for such things as child abuse and neglect. Due to a fire,
however, reports made in connection with those calls are
not available.

On January 3 or 4, 1983 (2 to 3 days after Nollen left his
home), Nollen dropped out of school. He was in his senior
year. Nollen reported that high school was “‘rough,’” that he
didn’t ““fit in,”” and that other students made fun of him for
wearing “hand-me-down” clothing.

On January 5, 1983, Smith attended a church choir rehearsal
in Blair. According to a statement made by the director of the
choir, Nollen went to her and informed her of his plans to
run away to Missouri with his friend, Smith. The director and
the director’s mother, who was an accompanist for the group,
asked Nollen if he wanted to talk to the reverend about it. The
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director’s mother found the reverend, and the three of them
talked to Nollen about why he wanted to run away. Nollen
talked about “bad family life—parents drinking, parents tak-
ing his money, no one ever caring.” Although the three adults
tried to convince Nollen to finish school and stay home at
least until he was 18, Nollen stated that he was “‘at the end
of [his] rope.””

(b) The Offense

The following version of the offense is taken primarily
from Nollen’s 2007 application for commutation, which was
admitted into evidence at his resentencing hearing. The appli-
cation was also admitted into evidence at Smith’s resentenc-
ing hearing. Accordingly, the facts set forth below are almost
identical to those set forth in this court’s opinion disposing of
Smith’s appeal.’

On January 11, 1983, Nollen was living with his friend
Smith’s older brother and the older brother’s girlfriend. Nollen
had “a bit of a crush” on her and accompanied her to Omaha,
Nebraska, for a job interview. On the way back to Blair from
Omabha, she asked Nollen if he knew where they could get $50
to pay a gas bill. Nollen thought for a while and came up with
the idea to rob a doughnut shop in Blair. He had worked there
previously and was familiar with the layout. When Nollen
worked there, the money from a day’s sales was left in the
store overnight and deposited the next morning by the owner.
Nollen explained in the application, “[A]ll I would have to
do is go in the back door, go down stairs to the basement and
wait until everyone left. Then, go upstairs, get the money and
leave . . . .” Smith’s older brother’s girlfriend agreed to the
plan, but told Nollen not to tell Smith’s older brother because
he would not approve.

When Smith’s older brother’s girlfriend and Nollen returned
to Smith’s residence, Nollen told Smith about the plan and
asked Smith if he wanted to go with him. Smith said he did.

5 See State v. Smith, 295 Neb. 957, 892 N.W.2d 52 (2017).



- 99 -

296 NEBRASKA REPORTS
STATE v. NOLLEN
Cite as 296 Neb. 94

At around 3 p.m. on January 11, 1983, Smith and Nollen
went into the doughnut shop to see who was working. It was
21-year-old Mary Jo. After Smith and Nollen talked to Mary
Jo briefly, they left the doughnut shop through the front door,
walked around to the back alley, through a back door of the
doughnut shop, and into the basement of the shop.

Smith and Nollen waited in the basement. They “smoked a
couple bowls of pot and talked about how pretty Mary Jo is.”
Nollen made a comment “about the only way [they] would
have a chance with her would be to take it.” Smith asked
Nollen if he wanted to, and Nollen laughed and said “okay.”
According to Nollen, they got up and walked toward the stairs
and Nollen then stopped and said, “[F]___ that, if we did that
we would have to kill her so she wouldn’t tell on us.” Smith
and Nollen went back and sat down again.

Smith and Nollen did not talk much for the next hour or so.
During that time, Nollen thought about how pretty Mary Jo
was and “how nice it would be to have sex with her.” Nollen
knew Mary Jo from school. Nollen wrote, “She had the reputa-
tion of being really quiet, shy - a loner but popular. She never
had a boyfriend, so I was thinking if I had sex with her and
messed up, she would never know because she has never been
with anyone.” Nollen “fell asleep thinking about [Mary Jo],”
and Smith woke him up about an hour later.

Because neither Smith nor Nollen had a watch, neither one
knew how long they had been waiting. Without knowing what
time it was, they walked upstairs to see if they could hear
anything. They determined that the store was closed, because
Mary Jo was in the office. Nollen could hear her counting the
money and told Smith that she was getting the money ready
for deposit. He explained that this meant that she would take
it to the bank and there would be only $20 left in the register
(instead of about $200). Nollen asked Smith what he wanted to
do, and Smith said, “[L]et’s get it all.”

Smith ran to the stairs and hid, and Nollen waited by the
office door. After Mary Jo saw Nollen, Nollen walked up to
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her and put his hand over her mouth so she would not scream.
Nollen took her out to the hallway and instructed Smith to
go and get the money. Smith got the money and put it in
his pockets.

Nollen asked Mary Jo about her car, and she told him where
it was. Nollen told Smith that he was going to get the car and
that when Nollen honked the horn, Smith was to come out with
Mary Jo. Smith complied. After the two of them got into the
car with Nollen, he drove off. They stopped at a gas station,
and Smith got out and put gas in the car, then went in and
paid for it. After they left the gas station, Smith said he wanted
to drive, so Smith and Nollen changed places. Smith drove
around country roads while Nollen went through Mary Jo’s
purse, took $20 and gave it to Smith, then threw her purse and
its contents out the window.

Mary Jo had been sitting on the center console, so Nollen
told her she could sit on his lap and pulled her toward him.
Mary Jo slid over and sat on one of Nollen’s legs. According
to Nollen, he started thinking about having sex with Mary Jo
again. He wrote, “It was really intense now, because | could
smell her perfume and feel how soft her skin is.” Nollen
told Smith to pull over, and Smith complied. Nollen forced
Mary Jo into the back seat and climbed back there with her.
He told Mary Jo to take her clothes off. At first, she did not
comply, but then Nollen told her angrily “so she would listen.”
Eventually Mary Jo complied. Nollen got on top of Mary Jo
and penetrated her with his fingers while Mary Jo tried to push
him away and asked him to stop. Nollen then tried to penetrate
her with his penis, but was unsuccessful because Mary Jo “was
pushing on [his] sides.” Nollen wrote, “l was mad because I
was not getting what [ wanted, so | rubbed against her until I
got off.”

Nollen then asked Smith “if he wanted to come back™ with
Mary Jo, and Smith said that he did. The two switched places.
Nollen said that he could hear Smith telling Mary Jo to kiss
him and that he then “turned the radio up and started to figure
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out how [they] were going to get out of this.” Nollen said he
“knew that the only way would be to kill Mary Jo but, [he] did
not know how it would happen.”

Eventually, Smith and Nollen traded places again, and Smith
drove the car back toward Blair. Nollen told Mary Jo to get
dressed, and he tied her hands up with a ribbon that had been
around her neck. Nollen then got back in the front seat of the
car. Smith drove the car through Blair to a trailer park “by
the river.”

Smith and Nollen got out of the car and looked around.
Nollen wrote, “We did not talk but, I think we both knew what
was going to happen. I look at the bridge and thought we could
throw her over the side. So I told [Smith] that when we get
half way [sic] over the bridge to stop [and] he said okay . ...”
When they got halfway across the bridge, Nollen got “really
scared” and worried that someone might see, so he told Smith
to keep driving. Smith drove across the bridge and turned to
go underneath it. They pulled up to a dock by the river. Nollen
got out of the car, and Smith followed.

Nollen wrote, “I figured, I would kill her by stabbing her.”
Nollen asked Smith for a knife that he had taken from the
doughnut shop, and Smith gave it to him. Nollen pulled the
passenger seat forward and looked at Mary Jo. When Nollen
brought the knife toward Mary Jo, she screamed and started
crying. Nollen looked at her and told her he was sorry. She
kept crying, and Nollen threw the knife into the river and told
her, “‘[S]ee, I [sic] not going to hurt you.’” Nollen wrote that
he looked at Smith and said he could not do it. According to
Nollen, “[Smith] shrugged and leaned into the car. The car
jumped forward and I jumped back. The car rolled down the
dock into the river. I seen the car hit the water and I just stood
there.” Nollen then told Smith that they “needed to get the
hell out of there.” The car was still floating in the water when
they left.

This version of events is largely consistent with the ver-
sion that Nollen told the police after he was convicted and
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sentenced in January 1983. In 1983, Nollen added that Smith
had rolled down the driver’s side window all the way. Before
Smith put the car into gear to drive into the river, Nollen told
Smith to roll it up so that it was open only 3 inches. The pas-
senger’s side was also open about 3 inches.

(c) Nollen’s Confession and Conviction

The day after the offense, Smith and Nollen went to a
bowling alley with Smith’s older brother and his girlfriend.
After an emotional encounter with Nollen’s parents, Nollen
hugged Smith’s older brother and started shaking. He told
Smith, “‘I’ve got to tell him. I’ve got to tell him.”” Smith
told Nollen to go ahead. Nollen told Smith’s older brother
about how they had robbed the doughnut shop and “killed
a girl.” Early the next morning, Smith’s older brother took
Smith and Nollen to the Blair Police Department, where they
were arrested.

Before questioning Smith and Nollen, police waited for
their parents to arrive. An officer contacted Nollen’s mother
to tell her that her son was in custody and to ask her to come
to the station. She asked what he was being charged with,
and the officer advised her that he was being charged with
murder but would not explain further over the telephone. She
stated, “[Y]ou will or else.” The officer explained that he
was very busy and could not continue arguing over the tele-
phone. Nollen’s mother then asked the officer what he was
“trying to pull” and told him he was “pushing [his] luck.”
The officer thanked her and hung up. Five minutes later,
Nollen’s father called the officer, demanding the details of the
charge. The officer asked the father to come to the station, but
he refused.

Eventually, Nollen’s parents were persuaded to come to the
station. After an officer “read the Miranda warnings” to Nollen
and his parents, the parents stated that they did not want Nollen
to answer any questions without an attorney. Police honored
the request and did not ask Nollen any questions.
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Prior to Nollen’s plea hearing, Nollen was evaluated for
competency. The evaluator concluded that Nollen was com-
petent to assist in his own defense. He diagnosed Nollen
with “Conduct Disorder-Socialized, Aggressive,” noting that
“[w]ere [Nollen] 18, [he] would seriously consider a diagnosis
of Antisocial Personality Disorder.”

On January 24, 1983, Nollen pled guilty to first degree mur-
der, a Class IA felony, which carried a mandatory sentence of
life imprisonment. In exchange for Nollen’s plea, the county
attorney agreed to drop charges of kidnapping, sexual assault,
robbery, and burglary. Nollen waived his right to a presentence
investigation and was thus sentenced the same day he entered
his guilty plea.

(d) Time in Prison

Since Nollen began serving his sentence in 1983, he has
earned his diploma through the GED program and earned an
associate degree in business administration from a community
college. He has also earned a number of institutional program-
ming certificates. Nollen completed an inpatient sex offender
program, generic outpatient levels format programming, and
substance abuse programming.

At the resentencing hearing, Nollen called three Department
of Correctional Services (DCS) employees to testify about the
programs he participated in and the employees’ impressions of
Nollen as an inmate. Their testimony is summarized below.

(i) David Erickson

David Erickson began working as an officer for DCS in 1997
and became familiar with Nollen around that time. Sometime
during or prior to 2000, Erickson became a housing unit man-
ager and was assigned to manage Nollen’s unit. During the 4 to
5 years that Erickson served as Nollen’s housing unit manager,
Erickson interacted with Nollen on a daily basis and was aware
of some of the activities Nollen was involved in. For example,
Erickson was aware that Nollen was “heavily involved” in
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Bible studies that took place in the yard and also with a Sunday
night worship group.

Nollen was also selected to serve as the representative for
his unit wing for the unit’s “town hall” meetings. In that role,
he was responsible for interacting with inmates from his wing
to ensure that the wing’s grievances were aired. Nollen was
selected by staff based on his disciplinary history, his rapport
among the staff and inmates in the unit, and his longevity in
the unit. Erickson testified that he could not remember a time
when Nollen was not the representative for his wing.

Nollen was also selected as one of four or five inmates to
work in the unit’s supply room. This “high-profile” position
requires applicants to interview for the job and go through a
vetting process where institutional behavior and programming
are considered. According to Erickson, Nollen has held a few
other “high-profile” positions, including in a workshop and a
medical quarter.

Erickson also testified about Nollen’s history of misconduct
reports. However, first, Erickson explained the use of “mis-
conduct reports” within the Omaha Correctional Center. He
explained that when an inmate is assigned to a housing unit, he
or she is given a copy of the housing unit rules. If the inmate
violates one of the rules, a misconduct report may be issued.
Misconduct reports are issued for such things as loitering in a
no-loitering area, use of abusive language, gestures, fighting, et
cetera. Erickson testified that it is not uncommon for an inmate
to receive 5 to 10 misconduct reports per month.

A printout of Nollen’s report history shows that from
March 1990 to February 2012 (a period of 22 years), Nollen
received five misconduct reports—a number that Erickson
described as “extremely minimal.” Erickson testified that it
was very possible that Nollen had misconduct reports prior to
1990, but that the older reports may not have been added to a
newer system.

For the first three instances of misconduct, Nollen received
verbal reprimands. According to Erickson, this is one of the
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lowest-severity sanctions that can be imposed. Nollen received
his fourth misconduct report and a sanction of 10 hours of extra
duty for giving another inmate a haircut. Then on February 8,
2012, Nollen received another misconduct report and a sanc-
tion of 20 hours’ extra duty for “disruption.” According to
Erickson, Nollen got into a nonphysical argument with a super-
visor in one of the shops in which Nollen worked.

When asked how he would describe Nollen as an inmate,
Erickson stated that “[H]is behavior has been more than accept-
able. I can’t recall an issue, basically, any disciplinary matter
with him of an aggressive or violent sense . . . . [H]e does not
get in trouble. He is very diligent in his duties. He receives
above-average work reports.” Erickson added that Nollen was
a “leader amongst the inmates” and that he communicated
positively with other inmates. Erickson testified that Nollen’s
interactions with staff and other inmates have been of a profes-
sional manner.

(ii) David Hanson

David Hanson has worked as the “East Gate officer” at the
Omaha Correctional Center for the 2% to 3 years preceding
trial. His job includes supervising inmates in the area near
the center’s east gate, which is where the supply room and all
the shops are located. Hanson testified that he interacted with
Nollen on a daily basis, discussing such things as the weather,
issues with Nollen’s family, religious topics, and Nollen’s gui-
tar playing.

When asked how Hanson would describe Nollen as an
inmate, Hanson said, “Nollen [is] a very cooperative inmate.
I’ve had no issues with him. He’s always been very respectful
not only of myself, but other individuals, whether it be other
inmates, other people that he’s working with, or . . . the civilian
vendors that come in. His demeanor has been pleasant.”

(iii) Cassandra McCutcheon
Cassandra McCutcheon is a caseworker whose primary
responsibilities concerned the safety and sanitation of the
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inmates housed within Nollen’s unit. Since 2014, McCutcheon
had interacted with Nollen on a daily basis and was familiar
with some of the activities that Nollen had been involved in.

McCutcheon testified that Nollen participated in a foster
dog program in which he cared for and trained dogs waiting
to be adopted from the Nebraska Humane Society. To partici-
pate in the program, an inmate must interview for the position
and meet certain standards regarding his or her classification
and history of misconduct reports. The applicants are then
selected by both DCS and the Nebraska Humane Society staff.
Out of 160 inmates, Nollen was selected as one of 10 dog
handlers. McCutcheon described Nollen as being “very good
with dogs” and stated that he was patient, kind, and gentle
with the dogs.

As for other evidence of Nollen’s time in prison, the State
offered an exhibit entitled “Psych Evaluations and Data.” The
exhibit includes assessments conducted on Nollen while he
was incarcerated, including a number of “Multiphasic Sex
Inventory” assessments ranging from 1986 to 1997. In its brief
on appeal, the State asserts that these assessments suggest
that Nollen had sexually deviant interests. In Nollen’s reply,
he argues that no witness testified “about the accuracy, mean-
ing, and significance” of these random “excerpts” pulled from
Nollen’s record and that therefore, the State is asking the court
to speculate about the almost 20-year-old assessments.®

The exhibit also includes a psychological evaluation per-
formed on Nollen in 1993. The psychologist performing the
evaluation concluded:

Nollen appears to have a number of personality features
characteristic of an anti-social personality. He is impul-
sive and egocentric. He tends to lack concern about
the welfare of others and has trouble dealing with rules
and authority. He appears to be at a stage of treatment
where he is aware of some of the problem areas, and is

¢ Reply brief for appellant at 1.



- 107 -

296 NEBRASKA REPORTS
STATE v. NOLLEN
Cite as 296 Neb. 94

attempting to deal with such in rather superficial ways. .
.. Nollen also has a big problem with the abuse of alco-
hol. He has shown some interest in self-improvement
by taking vocational and college classes, and by par-
ticipating in mental health programming. He has held the
carpentry shop work assignment since 1986. In view of
. . . Nollen’s achievements and satisfactory institutional
adjustment, this study can support the idea of promotion
to Minimum A custody.

(e) 2015 Mental Health Examination
In 2015, Dr. Kirk Newring performed a comprehensive men-
tal health examination on Nollen. Newring is a psychologist
working in Papillion, Nebraska, specializing in court-involved
mental health and behavioral health. In conducting Nollen’s
examination, Newring attempted to address the following miti-
gating factors, which are set forth in § 28-105.02(2):
(a) The convicted person’s age at the time of the
offense;
(b) The impetuosity of the convicted person;
(c) The convicted person’s family and community
environment;
(d) The convicted person’s ability to appreciate the
risks and consequences of the conduct; [and]
(e) The convicted person’s intellectual capacity(.]
In addition to evaluating the above factors and how they con-
tributed to Nollen’s offense, Newring also assessed Nollen’s
risk of future violence and future sexual violence. Newring
then submitted a report with his findings and conclusions, and
he also testified at the resentencing hearing.

(i) Age
Nollen was 17 years old at the time of the offense. Newring
testified that this was significant for sentencing purposes,
because “what we know about neuropsychological develop-
ment now is that the executive functioning, the decision-
making capacities, are not fully formed until a person is age
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25.” According to Newring, at 17, Nollen’s brain was not fully
developed and Nollen was thus more likely to act impulsively
and take risks.

As evidence of the research on the neuropsychological
development of adolescents, Newring attached to his report
an amici curiae brief filed by the American Psychological
Association, amongst others, in Graham.” That brief was also
an exhibit in State v. Smith,® and we summarized its content in
that case.

(ii) Impetuosity

According to Newring, in psychology, “impetuosity” refers
to “the person’s impulsivity, decision-making, and deliberative
processes.” Newring testified that juveniles typically tend to
be more impulsive than adults because the prefrontal cortex of
the brain is not fully developed. The prefrontal cortex is the
portion of the brain responsible for executive functioning, deci-
sionmaking, and the weighing of risks and rewards. Newring
testified that with the influence of testosterone, “an adolescent
male is going to have great difficulty inhibiting or stopping
behavior, especially when there’s goal-driven behavior, where
there’s a physical reward, a tangible reward, or a sexual reward
clearly present.”

Although “the benefit-seeking system is raging” for all ado-
lescents, Newring admitted that most adolescents “don’t go out
and do the things . . . Nollen did.” He testified that risk factors
of youthful violence include exposure to violence in the home,
substance abuse, “delinquent peer group,” and poor school
achievement. Newring testified that all risk factors were pres-
ent in Nollen’s case.

On cross-examination, Newring was asked why none of
Nollen’s siblings, who grew up in the same environment, com-
mitted acts such as Nollen. Newring stated that the primary

7 Graham v. Florida, supra note 2.

8 See State v. Smith, supra note 5.
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reason was that “they’re women and women tend to engage in
violent acts less often than men.” But Newring added, “It’s my
understanding that both [of Nollen’s] sisters have had psycho-
logical struggles over their entire lives.”

According to Newring, Nollen’s problem-solving approach
at age 17 suggested that Nollen was “an impetuous young
man” whose planning and deliberate processes were focused
on the next 24 hours or less. Newring explained that as an
adolescent, Nollen tended to run away from his problems
(e.g., literally running away from home or “pour[ing] booze”
on his psychological pain). If he did not run away from his
problems, he took short-term solutions (e.g., stealing money,
rather than getting a job and saving money). Newring testified
that Nollen’s way of dealing with his problems suggested that
Nollen’s underdeveloped brain allowed him to see only imme-
diate and short-term solutions rather than long-term or more
global solutions. When applied to the challenges Nollen faced
on the day of the offense, Newring testified, it resulted in a
series of bad decisions that led to the only option Nollen could
see: Mary Jo’s death.

(iii) Family and Community Environment
In relation to Nollen’s family and community environment,
Newring testified:

[Nollen] grew up in a home where the mother and father
liked to go out and drink, come home, and it was described
more often that the mother would initiate a verbal fight,
the father would return with a physical aggressive move,
and that [Nollen] would sometimes try and break it up
and get involved.

[Nollen] was beaten up by his dad, [Nollen] was
involved in fights with his mom and dad, his older sister
was involved in fights with mom and dad, [Nollen] and
his older sister were left to raise themselves and their
younger sister. This all suggests as a young man [Nollen]
was tasked with psychological social development bur-
dens that he was not equipped to address.
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Those are the things that stood out about [Nollen’s]
early childhood social history, the large amount of family
conflict, the modeling of substance abuse, and that fam-
ily members spoke of [Nollen’s] yearning to escape the
house and yearning for some healthy guidance.

Newring noted that Nollen was “almost desperate to get
the approval of others.” Because Nollen came from a poor
family and was picked on by peers at school, “the only peer
group [Nollen] could find [was] these over-malcontent and
delinquents, and that’s where he was able to find a harbor in
the storm.” Newring testified that “[p]leasing this group led
to increased substance abuse, just as was modeled at home,
increasing in rule-breaking behavior because that’s what was
modeled by this peer group, and these activities are consistent
with what we know about peer pressure and peer influences in
late adolescence in males.”

As for peer pressure, Newring testified that since the
time of the research that informed the Supreme Court rul-
ing in Miller, followup studies have shown that “it’s not just
direct peer influence, but the perception of peer influence.”
Newring explained, “[I]t’s not just my peers told me I need
to drink, but I hold the belief that my peers expect me to
drink.” Newring related this to Nollen and his codefendant,
Smith, opining that neither of them had a plan with respect to
Mary Jo, but that both went along with what they thought was
expected of them.

(iv) Ability to Appreciate Risks
and Evaluate Consequences
Newring testified that although juveniles may be able to
identify risks and consequences, they may be unable to balance
risks and rewards the same way a fully formed adult would.
As to Nollen’s ability to appreciate risks and consequences,
Newring reported:

° See Miller v. Alabama, supra note 1.
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[Nollen]’s plan was poorly-conceived, and he clearly
demonstrated an inability to assess the risk and likely
outcomes of his actions; each decision point led him to
cho[o]se the next immediate solution that was availed to
him. After he was committed to the robbery, each poor
decision further compounded his error, leaving him with
no (at the time) readily perceptible alternative.

(v) Intellectual Capacity

As for Nollen’s intellectual capacity, Newring testified that
Nollen’s intellectual deficits at the time of the crime impacted
his ability to generate solutions and articulate his needs.
Newring noted a relative deficit in Nollen’s verbal intel-
ligence, which he attributed to Nollen’s adverse childhood
experiences.

At the resentencing hearing, Newring was confronted with
the statement made by the competency evaluator in 1983 that
had Nollen been 18, the evaluator would seriously consider a
diagnosis of antisocial personality disorder. Newring testified
that back in 1983, it was believed that when a subject’s per-
formance score exceeded his or her verbal score by a certain
number (as Nollen’s did by 11), such a differential was indica-
tive of individuals who act out frustrations, such as sociopaths
and juvenile delinquents. Newring explained current research
shows that poor verbal scores can instead be linked to adverse
childhood experience. He explained that children enduring
trauma must focus more on day-to-day survival and adapting
to stress rather than building the neuroconnections that allow
verbal skills to be strengthened. Newring testified that Nollen’s
scores were consistent with those of a person who had a history
of childhood abuse, neglect, and trauma.

(vi) Risk Assessment
Newring testified that Nollen is “low risk” for future
acts of violence, is less likely than the average male in
the community to have psychopathy, and suffers from no
major health disorder. Newring noted that the clinical violent
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offender review team at DCS recommended no further treat-
ment for Nollen.

Newring also testified that Nollen was “low risk” for recidi-
vism in terms of a sex offense. This assessment was based
on Nollen’s scores from two different instruments. However,
Newring admitted that Nollen was at a higher risk of recidivism
compared to men in the general population. He explained that
this was because Nollen had been adjudicated and that after 10
years, Nollen’s assessed risk for reoffense will be equal to the
community level. Newring also noted that although the inpa-
tient sex offender program’s clinical review team is “very con-
servative and tend[s] to overrecommend treatment,” in Nollen’s
case, the team recommended no further treatment.

On cross-examination, Newring was asked if he recalled
seeing a report from 1988 that indicated Nollen had rape fan-
tasies about prison staff. Newring responded that he recalled
“discussions of sexual fantasies involving staff, and typically
at the time staff would have referred to that as rape fantasies
because it couldn’t be a consensual act.” Newring testified that
he and Nollen had discussed Nollen’s romantic fantasies and
that none of the fantasies were exploitive, aberrant, or unusual.
Additionally, after conducting an assessment to identify atypi-
cal or disordered sexual behavior and paraphilic interests,
Newring reported that Nollen’s scores were generally within
normal limits.

(vii) Newring's Conclusion
In his report, Newring concluded:
[T]he acts that led to . . . Nollen’s conviction are rooted
in his history of adverse childhood experience, emotional
avoidance, substance abuse, poor school achievement,
and seeking the approval of antisocial peers. His actions
were the result of impulsive adolescent-decision-making,
in which he failed to consider the negative outcomes,
and compounded each reckless decision with an even
worse decision, ultimately resulting in the death of his
victim. . . . Nollen has appreciated a benefit from his
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incarceration. The undersigned can find no barriers to
... Nollen’s positive reintegration to society, should . . .
Nollen be afforded such an opportunity.

3. DISPOSITION
Before announcing Nollen’s sentence, the district court
stated that it considered the mitigating factors set forth in
§ 28-105.02, Nollen’s presentence report, and the evidence
adduced by the State and by Nollen. The court then stated:

I thought long and hard about this and the difficulty I
have is the premeditation that took place over a several-
hour period.

And I understand your argument, . . . but there were
thoughts of this several hours earlier as they were in the
basement of the donut shop and it causes me great con-
cern in this case.

Premeditation means a design formed to do something
before it’s done. Certainly there was a plan to burglarize,
that was the day before. Then there was an initial discus-
sion between the two of you in the basement where you
were talking about having sexual intercourse with her,
and there were comments made that if you did that she
would have to be killed to keep her quiet. . . .

The evidence, which primarily came from statements
made by you, is clear that over a several-hour period you
had numerous opportunities to avoid the final decision to
murder [Mary Jo].

In determining what sentence ought to be imposed
upon the defendant, this Court has considered the nature
and circumstances of the crime, the history and character
and condition of the defendant, including the defendant’s
age, mentality, education, experience, and social and cul-
tural background, all as back on January 11th, 1983, the
date of the original offense.

The Court also considered the lack of a previous crimi-
nal record of you. I considered the motivation for the
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offense, as well as the nature of the offense and the vio-
lence involved in the commission of the crime.

The Court finds that imprisonment is necessary because
the offender is in need of correctional treatment that can
be provided most effectively by a commitment to a cor-
rectional facility, and a lesser sentence will depreciate the
seriousness of the offender’s crime or promote disrespect
for the law.

The Court recognizes and acknowledges the statements
that you make today. The Court also recognizes and
acknowledges the efforts that you’ve made to improve
yourself over the last 33 years of incarceration.

I’m also acknowledging and recognizing that you were
17 years old at the time of the murder and I also recog-
nize and acknowledge the mitigating qualities of youth
and your troubled family life as testified to by . . .
Newring, which includes the frontal — prefrontal cortex
development of youth, and I recognize all of that and the
science that goes with that. I recognize those as mitigat-
ing factors.

As an aggravating factor however, . . . the manner in
which [Mary Jo] was abducted, abused, and terrorized
over a significant period of time prior to her death and
your utter disregard at that time for her life and the man-
ner of her death shows a depravity and callousness which
even to this day is chilling to contemplate.

The court then sentenced Nollen to 90 years’ to life impris-
onment. Nollen appeals this sentence.

After Nollen filed his brief on appeal, he also filed a motion
requesting that this court either remand the cause or allow for
supplemental briefing. The basis for Nollen’s request was that
both parties had argued their positions under the assumption
that the current good time law would apply and that Nollen
would be parole eligible at age 62. However, DCS has appar-
ently recalculated Nollen’s parole eligibility according to the
1983 good time law, which would make Nollen parole eligible
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at age 78. In his motion, Nollen argued that this age difference
for parole eligibility may affect our decision as to the constitu-
tionality of his sentence and that the parties should be allowed
an opportunity to argue which good time law should apply.
We overruled Nollen’s request for a remand, but sustained the
motion for supplemental briefing.

ITI. ASSIGNMENTS OF ERROR

Nollen assigns, reordered and restated, that the district court
erred in imposing a sentence that (1) constitutes a “de facto life
sentence” in violation of the 8th and 14th Amendments to the
U.S. Constitution and of article I, §§ 9 and 15, of the Nebraska
Constitution and (2) is unconstitutionally disproportionate to
Nollen’s offense in light of his age, age-related characteristics,
and proven reform. Nollen also assigns that (3) the district
court denied him due process by imposing his sentence without
demonstrating “[m]eaningful [c]onsideration to [h]is [a]ge or
[a]ge-[r]elated [c]haracteristics.”!

IV. STANDARD OF REVIEW
[1,2] Whether a sentence constitutes cruel and unusual pun-
ishment in violation of the Eighth Amendment presents a
question of law."" When reviewing a question of law, an
appellate court reaches a conclusion independent of the lower
court’s ruling.”

V. ANALYSIS
All three of Nollen’s assignments of error relate to his sen-
tence. Nollen tells us that in order to decide the constitutional-
ity of his sentence, we must first determine his parole eligibil-
ity date, i.e., whether the current good time law or the 1983
good time law applies.

10 Brief for appellant at 25.
' See State v. Mantich, 287 Neb. 320, 842 N.W.2d 716 (2014).

12 State v. Sims, 277 Neb. 192, 761 N.W.2d 527 (2009); State v. Davis, 276
Neb. 755, 757 N.W.2d 367 (2008).
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1. Goobp TIME Law

[3,4] We note that this same issue concerning good time
law presented itself in State v. Smith."> In Smith, we cited
State v. Schrein'* for the proposition that the good time law
to be applied to the defendant’s sentence is the law in effect
at the time the defendant’s sentence becomes final. A defend-
ant’s sentence becomes final on the date that the appellate
court enters its mandate concerning the defendant’s appeal,
if there is indeed an appeal.’® If no appeal is taken from the
judgment, that judgment becomes final.'® In Smith, we con-
cluded that the sentence the defendant received in 1983 could
not become final in 1983 because it was unconstitutional and
void, and therefore constituted “no sentence.”'’” Accordingly,
we concluded that the defendant’s new, valid sentence would
become final on the date we issued the mandate concerning his
appeal and that therefore, the current good time law applied to
his sentence.

[5] Although Smith was decided within the framework of
a habeas corpus proceeding, its principle applies to this post-
conviction action because Nollen’s sentence is also unconsti-
tutional and void.'"® In Montgomery v. Louisiana,” the U.S.
Supreme Court held that a sentence imposed in violation
of a substantive constitutional rule is not merely erroneous,
but void. This was the case with Nollen’s original sentence,
which was imposed pursuant to a statute later found to be
unconstitutional as applied to Nollen.” Although Nollen’s

3 State v. Smith, supra note 5.

4 State v. Schrein, 247 Neb. 256, 526 N.W.2d 420 (1995).

15 See id.

16 See id.

17 State v. Smith, supra note 5, 295 Neb. at 974, 892 N.W.2d at 63.

'8 See Montgomery v. Louisiana, 577 U.S. 190, 136 S. Ct. 718, 193 L. Ed. 2d
599 (2016).

1914,

20 See Miller v. Alabama, supra note 1.
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original sentence is void under the circumstances in this
case, we note that the result may be different where a sen-
tence is imposed pursuant to a procedural error later found
to be unconstitutional. Then, such sentence is not automati-
cally invalidated.?!

The State does not address the impact of Nollen’s sen-
tence’s being void, but, rather, contends that Nollen’s sentence
became final in 1983 and that the issue is controlled by Duff v.
Clarke.® We disagree with the State.

Duff involved a defendant who was originally sentenced in
1988 to 12 to 20 years’ imprisonment for first degree sexual
assault of a child. While he was serving his sentence, the
Convicted Sex Offender Act®® was enacted, as well as a new
good time law. In 1992, he elected to be resentenced pursuant
to § 29-2934(4) (Cum. Supp. 1994) of that act. Upon review-
ing an updated presentence investigation, the district court
ordered the defendant to continue serving the remainder of his
original sentence. He filed a motion for declaratory judgment
seeking a determination that the new good time law applied
to his “new” sentence. On appeal, we affirmed the district
court’s determination that the 1988 good time law applied to
his sentence. We held that the good time law applicable at the
time an offender starts serving his sentence controls good time
computation regardless of whether the offender is resentenced
pursuant to the Convicted Sex Offender Act.

The facts in Duff are clearly distinguishable from the facts
presented here. Therein, the original sentence was not uncon-
stitutional, nor was it void. Instead, the defendant merely
elected to be resentenced pursuant to the Convicted Sex
Offender Act. This election in 1992 did not change the final-
ity of the sentence imposed in 1988. On the other hand,
herein, Nollen’s original sentence, imposed in 1983, is void

2 Montgomery v. Louisiana, supra note 18.
22 Duff'v. Clarke, 247 Neb. 345, 526 N.W.2d 664 (1995).
23 See Neb. Rev. Stat. §§ 29-2922 to 29-2936 (Reissue 2016).
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and unconstitutional.** As we explained in Smith, a void sen-
tence is no sentence.”® Because Nollen’s 1983 sentence is “no
sentence,” it cannot be said that his sentence became final in
1983. Instead, his sentence will become final on the date that
this court enters its mandate concerning this appeal.?® As such,
the current good time law applies to Nollen’s sentence and he
will be parole eligible at age 62.

2. NOLLEN’S SENTENCE

[6,7] Before proceeding to Nollen’s arguments about his
sentence, we first set forth the law on juvenile sentencing. In
Graham, the U.S. Supreme Court held that it is unconstitu-
tional for a state to impose a sentence of life imprisonment
without parole on a juvenile convicted of a nonhomicide
offense.”” The Graham Court explained that the Constitution
requires that those juvenile offenders be given “some meaning-
ful opportunity to obtain release based on demonstrated matu-
rity and rehabilitation.”*®

[8] Two years later, in Miller, the Court declined to extend
that categorical bar of no life-without-parole sentences to
juveniles convicted of homicide.” Although the possibility of
a life-without-parole sentence for a juvenile was not fore-
closed, the Court said that a sentencer must “take into account
how children are different, and how those differences coun-
sel against irrevocably sentencing them to a lifetime in
prison.”® The Court had explained that a lifetime in prison is

24 See, Montgomery v. Louisiana, supra note 18; Miller v. Alabama, supra

note 1.

2 See State v. Smith, supra note 5.

2 See, id.; State v. Schrein, supra note 14.

2T Graham v. Florida, supra note 2.

8 1d., 560 U.S. at 75.

2 Miller v. Alabama, supra note 1. See State v. Mantich, 295 Neb. 407, 888
N.W.2d 376 (2016).

30 Miller v. Alabama, supra note 1, 567 U.S. at 480.
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a disproportionate sentence for all but the rarest of children,
those whose crimes reflect “‘““irreparable corruption.”’”!

In response to Miller, the Legislature amended Nebraska’s
sentencing laws for juveniles convicted of first degree mur-
der.*? Rather than imposing a mandatory sentence of life
imprisonment, the sentencing scheme now provides that juve-
niles convicted of first degree murder are to be sentenced
to a “maximum sentence of not greater than life imprison-
ment and a minimum sentence of not less than forty years’
imprisonment.”** In determining the sentence, the sentenc-
ing judge must “consider mitigating factors which led to
the commission of the offense.”* Section 28-105.02(2) sets
forth a nonexhaustive list of mitigating factors for the court
to consider.

(a) Application of Graham and Miller

Nollen first argues that his sentence is unconstitutional
because it does not allow him parole eligibility until age 62
and therefore denies him a “meaningful opportunity to obtain
release” under Graham.*> Although we have recently held that
such a sentence does provide a meaningful opportunity for
release,’® we note that the Constitution does not require that
Nollen be afforded such an opportunity.

[9] Nollen further argues that he is entitled to the “mean-
ingful opportunity” requirement because felony murder is a
nonhomicide offense. However, we recently decided State v.
Mantich,”” wherein we held that felony murder is a homicide

31 Montgomery v. Louisiana, supra note 18, 136 S. Ct. at 726.

32 State v. Garza, 295 Neb. 434, 888 N.W.2d 526 (2016). See, also,
§ 28-105.02.

3§ 28-105.02(1).

3§ 28-105.02(2).

35 Graham v. Florida, supra note 2, 560 U.S. at 75.

3¢ See State v. Smith, supra note 5.

37 State v. Mantich, supra note 29.
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offense for purposes of Eighth Amendment sentencing analy-
sis. Accordingly, Nollen’s sentence is governed by Miller.

Under Miller, as stated above, a juvenile offender convicted
of a homicide offense may be sentenced to life imprisonment
without parole so long as the sentencer considered specific,
individualized factors before handing down that sentence.’®
Here, Nollen was sentenced not to life imprisonment without
parole, but to imprisonment for a term of years that allows for
parole eligibility. Furthermore, the district court considered
the traditional sentencing factors, along with the mitigating
factors set forth in § 28-105.02(2). We conclude that Nollen’s
sentence does not violate Miller and that therefore, Nollen’s
first assignment of error is without merit.

(b) Proportionality

[10] Nollen next assigns that his sentence was dispropor-
tionate in light of his age and age-related characteristics. We
disagree. The Eighth Amendment does not require strict pro-
portionality between crime and sentence, but, rather, forbids
only extreme sentences that are “grossly disproportionate” to
the crime.*® In this case, Nollen abducted, raped, and terrorized
Mary Jo over a significant period of time prior to her death.
The evidence suggests that she was conscious with her arms
tied behind her back as the car sank into the ice-cold Missouri
River. On these facts, Nollen’s sentence was not disproportion-
ate, and his second assignment of error is without merit.

(c) Procedural Safeguards
Finally, Nollen assigns that he was denied due proc-
ess because the sentencing court failed to “[d]emonstrate
[m]eaningful [c]onsideration to [h]is [a]ge or [a]ge-[r]elated
[c]haracteristics™® and failed to use adequate procedural

38 Miller v. Alabama, supra note 1. See, also, State v. Mantich, supra note 11.

3 Ewing v. California, 538 U.S. 11, 23, 123 S. Ct. 1179, 155 L. Ed. 2d 108
(2003). See, also, State v. Mantich, supra note 29.

40 Brief for appellant at 25.
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safeguards when sentencing him. We discuss each of these
assertions separately and find both to be without merit.

First, we disagree that the sentencing court failed to dem-
onstrate meaningful consideration of mitigating factors, such
as Nollen’s age-related characteristics. Conversely, before it
announced Nollen’s sentence, the district court stated:

The Court recognizes and acknowledges the statements
that you make today. The Court also recognizes and
acknowledges the efforts that you’ve made to improve
yourself over the last 33 years of incarceration.

I’m also acknowledging and recognizing that you were
17 years old at the time of the murder and I also recog-
nize and acknowledge the mitigating qualities of youth
and your troubled family life . . . .

As an aggravating factor, however, the district court recalled
the manner in which Nollen terrorized Mary Jo prior to her
death. The district court found that Nollen’s “utter disregard
at that time for her life and the manner of her death shows a
depravity and callousness which even to this day is chilling
to contemplate.”

[11] The appropriateness of a sentence is necessarily a sub-
jective judgment and includes the sentencing judge’s observa-
tions of the defendant’s demeanor and attitude and all of the
facts and circumstances surrounding the defendant’s life.*!
We have reviewed the record and reject Nollen’s claim that
the district court did not adequately consider his age and age-
related characteristics when sentencing him.

We also disagree that the district court failed to use ade-
quate procedural safeguards when sentencing Nollen. Just as
the defendant did in the recent case Mantich,* Nollen asks
this court “to establish more precise procedural safeguards
to ensure that sentences imposed on juveniles do not exceed

4 State v. Garza, supra note 32; State v. Timmens, 263 Neb. 622, 641
N.W.2d 383 (2002).

42 State v. Mantich, supra note 29.
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constitutional limitations and to facilitate meaningful review
by this Court.”® Specifically, Nollen asks that we “require
trial courts to make findings regarding whether a juvenile
killed or intended to kill, whether his offense reflects irrepa-
rable corruption or transient immaturity, or whether some
other penological interest requires a sentence akin to life
without parole.”* After considering almost the same argument
in Mantich, this court declined to adopt any new procedural
safeguards after concluding that our current sentencing pro-
cedures for juveniles who have committed homicide offenses
is consistent with Miller and the Eighth Amendment as it is
currently interpreted by the U.S. Supreme Court.** We reach
the same conclusion here, and we find that Nollen’s argument
is without merit.

VI. CONCLUSION
The sentence of the district court is affirmed.
AFFIRMED.

43 Brief for appellant at 30.
4 Id. at 31.
4 State v. Mantich, supra note 29. See Miller v. Alabama, supra note 1.
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Divorce: Child Custody: Child Support: Property Division: Alimony:
Attorney Fees: Appeal and Error. In an action for the dissolution of
marriage, an appellate court reviews de novo on the record the trial
court’s determinations of custody, child support, property division,
alimony, and attorney fees; these determinations, however, are initially
entrusted to the trial court’s discretion and will normally be affirmed
absent an abuse of that discretion.

Evidence: Appeal and Error. When evidence is in conflict, an appel-
late court considers, and may give weight to, the fact that the trial judge
heard and observed the witnesses and accepted one version of the facts
rather than another.

Child Custody. Joint physical custody must be reserved for those cases
where, in the judgment of the trial court, the parents are of such maturity
that the arrangement will not operate to allow the child to manipulate
the parents or confuse the child’s sense of direction, and will provide a
stable atmosphere for the child to adjust, rather than perpetuating tur-
moil or custodial wars.

. Numerous parenting times do not constitute joint physical
custody.

. The paramount consideration in determining child custody is the
best interests of the children.

Child Support: Rules of the Supreme Court: Presumptions. The
Nebraska Child Support Guidelines are to be applied as a rebuttable
presumption and offer flexibility and guidance rather than a stringent
formula.

Divorce: Jurisdiction: Armed Forces. Federal law precludes a state
court, in a dissolution proceeding, from exercising subject matter juris-
diction over Department of Veterans Affairs disability benefits.
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8. Divorce: Property Division: Armed Forces: Pensions: Waiver.
Pursuant to federal law, a state court cannot include the amount of mili-
tary retirement pay that a veteran waives in order to receive disability
benefits as divisible marital property.

Appeal from the District Court for Lancaster County: STEVEN
D. Burns, Judge. Affirmed as modified.

Sean M. Reagan and A. Bree Robbins, of Reagan, Melton &
Delaney, L.L.P., for appellant.

Tara L. Gardner and Joel Bacon, of Keating, O’Gara, Nedved
& Peter, P.C., L.L.O., for appellee.

HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KELcH, and FUNKE, JJ.

CASSEL, J.
I. INTRODUCTION

Alex S. Donald appeals from a decree dissolving his mar-
riage to Lacy J. Donald. He presents two issues regarding
child custody and support, urging that his additional daytime
parenting time during Lacy’s working hours required a joint
physical custody classification and use of the joint custody
child support worksheet. As we will explain, the relevant stat-
utes and guidelines dictate otherwise. He presents a third issue
regarding classification of his lump-sum disability payment
from military service as marital property. Because federal law
prevents a state court from doing so, we modify the decree to
exclude the payment’s proceeds. As so modified, we affirm
the decree.

II. BACKGROUND

1. OVERVIEW
Approximately 2 years 1 month after Alex and Lacy were
married, Lacy filed a complaint for dissolution. There were
two minor children born to the parties. At the time of trial, both
children were under 4 years of age.



- 125 -

296 NEBRASKA REPORTS
DONALD v. DONALD
Cite as 296 Neb. 123

After a 2-day trial, the court awarded legal and physical cus-
tody of the children to Lacy, subject to Alex’s parenting time,
ordered Alex to pay child support, and divided the marital
estate. During the marriage, Alex received a lump-sum disabil-
ity benefit payment from the Department of Veterans Affairs
(VA). In dividing the property, the court classified this payment
as part of the marital estate and ordered that its proceeds be
divided equally.

Because Alex’s appeal contests only the award of custody,
the child support order, and the classification of the lump-sum
disability benefit payment as marital property, we summarize
only the facts that are relevant to those issues.

2. CHILD CUSTODY

(a) Parties’ Contentions Below

Both parties testified that prior to their separation, Lacy
worked outside of the home while Alex cared for the children
during the workday. Alex was injured serving in the military
and throughout the marriage was unable to work. By the time
of trial, the parties had not reached an agreement regarding
the custody arrangement and instead both offered different
parenting plans.

Lacy proposed that she receive joint legal custody and pri-
mary physical custody of the minor children. Alex proposed
joint legal and physical custody.

(b) District Court’s Parenting Plan

The district court did not adopt either party’s proposed par-
enting plan; instead, it incorporated one of its own creation into
the decree. The court’s plan provided that Alex would have par-
enting time on alternating weekends—beginning Friday at 5:15
p.m. and ending Sunday at 8:15 a.m.—and 5 weeks of summer
parenting time. After the children began attending school, the
alternating weekend parenting time would be adjusted to begin
on Thursday at the conclusion of school and end on Monday
morning at the commencement of school.
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The court also found that “[t]here [was] no reason why the
daytime parenting time arrangement that occurred before the
separation should not continue.” Thus, before the children
began school, and later during summertime school vacations,
Alex would have parenting time every weekday from 7:45 a.m.
until 5:15 p.m. Throughout each school year after the children
began to attend, Alex’s weekday parenting time would begin at
the conclusion of school instead of 7:45 a.m.

The parenting plan allocated Alex’s parenting time. Alex
will have approximately 80 parenting-time overnights a year
before the children begin attending school. After that, Alex will
have approximately 120 parenting-time overnights a year.

3. CHILD SUPPORT

Child support was largely calculated based upon the amount
of parenting time allocated between the parties. Because the
children would both be in school within 3 years of entry of
the decree, the court found that Alex’s parenting time would
soon “reduce significantly” with the loss of the weekday par-
enting hours. Therefore, the district court elected to calculate
child support based on the parenting-time allocation after the
children were in school. The court recognized Alex’s addi-
tional daytime parenting time prior to the time the children
were in school by implementing a downward deviation from
the guidelines.

The court calculated child support using a sole custody
worksheet and determined Alex’s share of child support to be
$855 per month. But the court also attached a child support
deviation worksheet showing a downward deviation of $200
per month for the time period beginning May 1, 2016, through
August 31, 2019. The court did not specifically explain how it
calculated the downward deviation but did note that the eldest
child would be starting school within 1 year.

4. VA DISABILITY BENEFIT PAYMENT
The parties disputed whether a lump-sum disability benefit
payment was marital property subject to division. The lump-sum
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payment was for past-due disability benefits after Alex retro-
actively received an increase in monthly compensation.

(a) Monthly Disability
Benefit Payments

Alex received a service-connected injury while deployed
and serving in the U.S. Marine Corps in 2008. The VA initially
assessed his injury and associated major depressive disorder at
70 percent disability. This assessment entitled him to receive
monthly disability benefit payments at a scheduled rate set by
the VA.

(b) VA Reevaluation

In November 2015, after the parties had separated, the VA
reevaluated Alex’s disability. The VA determined that Alex was
entitled to “individual unemployability” status because he was
“unable to secure or follow a substantially gainful occupation
as a result of service-connected disabilities.” This meant that
although his disability was assessed as a 70-percent disability,
the VA would compensate him at the 100-percent disability rate
due to his individual unemployability.

The VA made the determination of individual unemploy-
ability retroactive to April 2013 and issued a lump-sum
payment, totaling $41,906.47, for the disability benefits he
should have received at this increased rate. After receiving
the lump-sum payment, Alex deposited $30,000 of the pay-
ment into a health savings account and the remainder into a
checking account.

(c) District Court’s Disposition

No evidence or testimony was offered to establish whether
Alex was also entitled to retirement benefits or whether the dis-
ability benefit payments included or otherwise waived retire-
ment benefits. Nonetheless, the court concluded that the entire
lump-sum payment was marital property. After including the
lump sum in the marital estate, the court ordered Alex to pay
an equalization payment to Lacy, totaling $37,000.
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III. ASSIGNMENTS OF ERROR

Alex assigns that the district court erred in (1) not awarding
the parties joint physical and legal custody of the parties’ minor
children, “taking into consideration the significant amount of
parenting time awarded”; (2) not deviating further in the child
support calculation; and (3) including Alex’s lump-sum dis-
ability benefit payment from the VA in the marital estate and
dividing the payment equally between the parties.

IV. STANDARD OF REVIEW

[1] In an action for the dissolution of marriage, an appellate
court reviews de novo on the record the trial court’s determi-
nations of custody, child support, property division, alimony,
and attorney fees; these determinations, however, are initially
entrusted to the trial court’s discretion and will normally be
affirmed absent an abuse of that discretion.!

[2] When evidence is in conflict, an appellate court consid-
ers, and may give weight to, the fact that the trial judge heard
and observed the witnesses and accepted one version of the
facts rather than another.?

V. ANALYSIS
1. CHILD CUSTODY

(a) Generally

Alex assigns that the district court erred by not awarding
the parties joint physical and legal custody of their minor
children, “taking into consideration the significant amount of
parenting time awarded to [him].” Although he submits that
his parenting plan should have been adopted, he focuses most
of his argument on the proper characterization of the cus-
tody awarded.

Before turning to his primary arguments, we recall that a
statute requires a court, in determining custody and parenting

' Mamot v. Mamot, 283 Neb. 659, 813 N.W.2d 440 (2012).
2 Millatmal v. Millatmal, 272 Neb. 452, 723 N.W.2d 79 (2006).
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arrangements, to consider certain factors relevant to the best
interests of the minor child.> And we have summarized addi-
tional factors that a court may consider in making a child
custody determination.* We see nothing in the district court’s
decree to suggest that the court disregarded any appropri-
ate factor.

[3] To the extent that Alex argues for an alternating-week
joint physical custody arrangement, we find no abuse of dis-
cretion by the district court. Joint physical custody must be
reserved for those cases where, in the judgment of the trial
court, the parents are of such maturity that the arrangement
will not operate to allow the child to manipulate the parents or
confuse the child’s sense of direction, and will provide a stable
atmosphere for the child to adjust, rather than perpetuating
turmoil or custodial wars.” In this regard, the district court’s
implicit assessment of witness credibility is particularly impor-
tant. We now address Alex’s primary arguments.

(b) Physical Custody

Alex’s assignment of error and argument as it relates to joint
physical custody is primarily one of definition. He contends
that the significant amount of parenting time awarded war-
ranted a characterization of joint physical custody.

[4] Nebraska’s Parenting Act® defines joint physical cus-
tody as “mutual authority and responsibility of the parents
regarding the child’s place of residence and the exertion of
continuous blocks of parenting time by both parents over
the child for significant periods of time.”” While Alex does
have liberal parenting time under the decree with all the

3 See, Neb. Rev. Stat. § 43-2923 (Reissue 2016); Schrag v. Spear, 290 Neb.
98, 858 N.W.2d 865 (2015).

4 See Schrag v. Spear, supra note 3.

3 Zahl v. Zahl, 273 Neb. 1043, 736 N.W.2d 365 (2007).
® Neb. Rev. Stat. §§ 43-2920 to 43-2943 (Reissue 2016).
7§ 43-2922(12).
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weekday parenting hours, he does not exercise “continuous
blocks of parenting time” for “significant periods of time.”
And numerous parenting times do not constitute “joint physi-
cal custody.”

Furthermore, Alex does not challenge the fact that Lacy has
the sole authority on the children’s place of residence, since
they primarily reside with her. Because the parenting plan as
ordered does not fit the statutory definition of joint physical
custody, the district court did not err in its characterization of
the physical custody award. We therefore affirm the physical
custody award.

(c) Legal Custody

Alex’s argument does not meaningfully distinguish between
joint physical and joint legal custody. However, joint legal cus-
tody is separate and distinct from joint physical custody; it is
“mutual authority and responsibility of the parents for making
mutual fundamental decisions regarding the child’s welfare,
including choices regarding education and health.”” Therefore,
we address it separately.

[5] The paramount consideration in determining child cus-
tody is the best interests of the children.!” At trial, Lacy tes-
tified that she has been chiefly responsible for finding and
hiring babysitters, enrolling and registering the eldest child in
preschool, and arranging for and taking the children to their
medical appointments.

Lacy also testified that since the parties’ separation, she has
had problems working with Alex on dividing and sharing the
children’s expenses—including the eldest child’s preschool
registration. On the other hand, Alex testified that he believed

8 See Heesacker v. Heesacker, 262 Neb. 179, 629 N.W.2d 558 (2001).
9§ 43-2922(11).

10 See, generally, Neb. Rev. Stat. § 42-364(3) (Reissue 2016); Kamal v.
Imroz, 277 Neb. 116, 759 N.W.2d 914 (2009); Maska v. Maska, 274 Neb.
629, 742 N.W.2d 492 (2007).
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he and Lacy could set aside personal differences to communi-
cate and put the children’s best interests first.

Upon our de novo review, we find no abuse of discre-
tion in the district court’s determination that it was in the
best interests of the children for Lacy to have legal custody.
Lacy was primarily responsible for making the big decisions
concerning the children prior to the parties’ separation. And,
during the proceeding’s pendency, she was the primary deci-
sionmaker regarding the eldest child’s education. We give
weight to the fact that the district court heard and observed
the witnesses and accepted Lacy’s account of the parenting
disagreements over Alex’s. We affirm the award of legal cus-
tody to Lacy.

2. CHILD SUPPORT

Alex’s argument concerning child support is closely related
to his argument concerning child custody. He argues that he
was awarded de facto joint custody. And, he contends that
the district court should have calculated child support using a
joint custody worksheet based on the number of parenting-time
hours he was awarded.

The child support guidelines provide a rebuttable presump-
tion that support shall be calculated using a joint custody work-
sheet when “a specific provision for joint physical custody
is ordered and each party’s parenting time exceeds 142 days
per year.”'' But, no specific provision of joint custody was
ordered. Nonetheless, Alex argues that the district court should
have deviated from the guidelines and used the joint custody
worksheet because his parenting-time hours exceed 142 days
per year.

Notably, Alex calculates his days of parenting time by con-
verting the number of parenting-time hours he has with the
children into equivalent days. After adding his 35 days of sum-
mer parenting time, Alex estimates that he has approximately

Il Neb. Ct. R. § 4-212 (rev. 2011).
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180 total days of parenting time per year before the children
attend school.

[6] While the Nebraska Child Support Guidelines are to be
applied as a rebuttable presumption and offer flexibility and
guidance rather than a stringent formula,'> we do not believe
that the guidelines can be construed so as to allow for Alex’s
requested deviation. Our guidelines specifically provide that
“a ‘day’ shall be generally defined as including an overnight
period.”” Alex does not dispute that under this definition, his
parenting time falls far short of the threshold for a joint physi-
cal custody calculation.

In effect, the district court treated Alex’s extra daytime
parenting time as an alternative to third-party childcare. This
was economically beneficial to both parties. In recognition of
Alex’s contribution to this economic benefit, the court pro-
vided a downward deviation from the child support guidelines.
And the court sufficiently explained its deviation. Because we
find no abuse of discretion in the deviation ordered, we affirm
that part of the decree as well.

3. VA DISABILITY BENEFIT PAYMENT

Finally, Alex assigns that the district court erred by includ-
ing a lump-sum VA disability benefit payment in the marital
estate. We agree.

[7,8] The evidence presented at trial clearly established that
the lump-sum payment was for retroactive service-connected
disability benefits. And federal law precludes a state court, in
a dissolution proceeding, from exercising subject matter juris-
diction over VA disability benefits.!* In the same way, a state
court cannot include the amount of military retirement pay

12 See, Neb. Rev. Stat. § 42-364.16 (Reissue 2016); Gress v. Gress, 271 Neb.
122, 710 N.W.2d 318 (2006).

13§ 4-212.

4 See, Ryan v. Ryan, 257 Neb. 682, 600 N.W.2d 739 (1999); Kramer v.
Kramer, 252 Neb. 526, 567 N.W.2d 100 (1997).
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that a veteran waives in order to receive such benefits as divis-
ible marital property.'® It is therefore an abuse of discretion to
divide service-connected disability benefits, or any amount of
waived military retirement pay, as part of the marital estate in
a dissolution proceeding.

Lacy argues that it is possible the lump-sum payment
included nondisability retirement benefits that were not waived.
She further argues that Alex did not produce evidence estab-
lishing that the lump-sum payment was solely disability com-
pensation. We disagree.

Alex presented evidence at trial and established that the
lump-sum payment received from the VA was purely disabil-
ity compensation. The lump-sum payment simply included
the difference between the disability rate of compensation
Alex had previously received and the new retroactive rate.
Therefore, the evidence persuades us that the payment should
not have been included in the marital estate.

After excluding the health savings account and the balance
of the bank account representing the remainder of the lump-
sum payment from the marital estate, we find that a recalcula-
tion of the equalization payment is also in order. Accordingly,
we modify the decree to exclude the lump-sum payment and
reduce the equalization payment ordered to $15,968.77.

VI. CONCLUSION

The parenting plan as ordered did not fit the statutory defi-
nition of joint physical custody. Therefore, the district court
did not err in its characterization of the physical custody
award. We also conclude that the child support guidelines do
not allow for a “day” to be construed as including any noncon-
secutive 24 hours when determining whether to use the joint
custody worksheet in support calculations. The district court
was correct to use the sole custody worksheet in calculating

IS See id. See, also, 10 U.S.C. § 1408(a)(4)(B) and (c)(1) (2012); Mansell v.
Mansell, 490 U.S. 581, 109 S. Ct. 2023, 104 L. Ed. 2d 675 (1989).
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child support and did not abuse its discretion in ordering a
deviation for the first 3 years.

Evidence presented at trial established that the lump-sum
payment Alex received was purely for service-connected dis-
ability compensation. Because federal law precludes state
courts, in proceedings to dissolve a marriage, from exercising
jurisdiction over such disability compensation, we modify the
divorce decree to exclude the lump-sum payment from the
marital estate. We also reduce the ordered equalization pay-
ment to $15,968.77. As so modified, the decree of the district
court is affirmed.

AFFIRMED AS MODIFIED.
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STATE OF NEBRASKA, APPELLEE, V.
JAQUEZ B. CLIFTON, APPELLANT.
892 N.w.2d 112

Filed March 24, 2017.  No. S-15-1167.

Motions to Suppress: Confessions: Constitutional Law: Miranda
Rights: Appeal and Error. In reviewing a motion to suppress a state-
ment based on its claimed involuntariness, including claims that law
enforcement procured it by violating the safeguards established by the
U.S. Supreme Court in Miranda v. Arizona, 384 U.S. 436, 86 S. Ct.
1602, 16 L. Ed. 2d 694 (1966), an appellate court applies a two-part
standard of review. Regarding historical facts, an appellate court reviews
the trial court’s findings for clear error. Whether those facts meet con-
stitutional standards, however, is a question of law, which an appellate
court reviews independently of the trial court’s determination.

Juries: Discrimination: Prosecuting Attorneys: Appeal and Error.
An appellate court reviews de novo the facial validity of an attorney’s
race-neutral explanation for using a peremptory challenge as a question
of law. It reviews for clear error a trial court’s factual determination
regarding whether a prosecutor’s race-neutral explanation is persuasive
and whether the prosecutor’s use of a peremptory challenge was pur-
posefully discriminatory.

Motions for Mistrial: Appeal and Error. An appellate court will not
disturb a trial court’s decision whether to grant a motion for mistrial
unless the court has abused its discretion.

Juries: Prosecuting Attorneys. A prosecutor is ordinarily entitled to
exercise permitted peremptory challenges for any reason at all, if that
reason is related to his or her view concerning the outcome of the case.
Juries: Discrimination: Prosecuting Attorneys: Proof. Determining
whether a prosecutor impermissibly struck a prospective juror based on
race is a three-step process. In this three-step process, the ultimate bur-
den of persuasion regarding racial motivation rests with, and never shifts
from, the opponent of the strike.
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6. Juries: Discrimination: Prosecuting Attorneys. Whether a prosecu-
tor’s reasons for using a peremptory challenge are race neutral is a ques-
tion of law.

7. : . In determining whether a prosecutor’s explanation for
using a peremptory challenge is race neutral, a court is not required to
reject the explanation because it is not persuasive, or even plausible; it
is sufﬁment if the reason is not inherently discriminatory.

8. : . A prosecutor’s intuitive assumptions, inarticulable
factors or even hunches can be proper bases for rejecting a potential
juror, so long as the reasons are not based on impermissible group bias.

9. Confessions: Miranda Rights: Police Officers and Sheriffs. Before
the police are under a duty to cease an interrogation, the suspect’s
invocation of the right to cut off questioning must be unambiguous,
unequlvocal or clear.

10. . To invoke the right to cut off questioning, the sus-
pect must artlculate his or her desire with sufficient clarity such that a
reasonable police officer under the circumstances would understand the
statement as an invocation of the Miranda right to remain silent.

11. Confessions. A suspect need not utter a talismanic phrase to invoke his
or her right to silence.

12. Trial: Evidence: Due Process. The purpose of the rule in Brady v.
Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963), is not
to displace the adversary system as the primary means by which truth is
uncovered, but to ensure the disclosure of evidence of such significance
that, if suppressed, would deprive the defendant of a fair trial.

Appeal from the District Court for Douglas County: GREGORY
M. ScHATZ, Judge. Affirmed.

Thomas C. Riley, Douglas County Public Defender, Cindy
A. Tate, and Mikki C. Jerabek, for appellant.

Douglas J. Peterson, Attorney General, and Nathan A. Liss
for appellee.

HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KELcH, and FUNKE, JJ.

WRIGHT, J.
I. NATURE OF CASE
Jaquez B. Clifton appeals his convictions for first degree
murder and use of a firearm to commit a felony in relation to
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the death of Frank Sanders on July 20, 2014. Clifton asserts
that the prosecution impermissibly struck prospective jurors
on the basis of race and that he should be accorded a new
trial under Batson v. Kentucky.! He further asserts that his
statements to law enforcement should have been suppressed
as obtained in violation of Miranda v. Arizona,> because the
Miranda warning was not given until after the interroga-
tion had begun and because he asserted his right to cut off
questioning by saying, “I can’t.” Lastly, Clifton asserts that
the court should have granted a mistrial. He claims the court
allowed witness testimony concerning events that the witness
had not revealed in prior statements to the police and which
were allegedly revealed to the prosecution before trial, but
had not been disclosed to the defense as required by Brady
v. Maryland?

II. BACKGROUND

1. VoIrR DIRE AND CLIFTON’S
BATSON CHALLENGE

At the close of jury selection, defense counsel raised a
Batson challenge. Although the race or heritage of the venire
was not stipulated or otherwise formally put into evidence,
defense counsel pointed out during argument before the dis-
trict court that three of the four African-American jurors in the
venire pool were struck by the State’s peremptory challenges:
prospective jurors Nos. 8, 13, and 14. The prosecution prof-
fered nondiscriminatory reasons for the strikes.

(a) Juror No. 13
Juror No. 13 was the prosecution’s third strike. The pros-
ecutor explained that he did not believe juror No. 13 could
be “ultimately independent” and disregard her past experience

' Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986).

2 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694
(1966).

3 Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).
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with drug addiction and alcoholism, including drug transac-
tions that were similar to those that occurred as part of the
charges against Clifton.

During voir dire, juror No. 13 stated that she worked full
time both as a program specialist with the elderly and as
a cook. In her work at an adult daycare, she worked with
people with mental health issues. She taught them qualita-
tive living skills. Her second job was a cook for a homeless
shelter and the “Hero program.” In the late 1980’s, she took
a class in business law, with the thought of pursuing a career
as a legal secretary. She found that legal coursework was not
for her. Juror No. 13 was recovering from 25 years of alco-
holism and 23 years of crack addiction. She had been sober
for 6 years and agreed that many crimes are “fueled by the
addiction.”

(b) Juror No. 8

Juror No. 8 was the State’s seventh strike. The prosecution
was concerned about her experience with the juvenile court and
as a therapist who might have sympathy for young offenders
like Clifton. The prosecutor noted that juror No. 8 would be
aware of the possible penalties at issue in the trial and might
resist the punishment demanded by statute, believing that
Clifton should be reformed instead.

Juror No. 8 was a mental health therapist, and in that capac-
ity, she was in juvenile court “quite often.” She worked with
the county attorney’s office and the public defender’s office in
her advocacy of the juveniles or their families. She was sub-
poenaed “quite often,” and she often has to call police officers
when she has an unruly or noncompliant child.

Juror No. 8 was friends with two other members of the
venire, jurors Nos. 3 and 14. Juror No. 3 ultimately was on the
jury panel. With regard to juror No. 3, juror No. 8 said that
they “disagree all the time.” She knew one of the potential wit-
nesses, whom she described as a friend of her ex-husband and
a former coworker.
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(c) Juror No. 14

Juror No. 14 was the prosecution’s last strike. The prosecu-
tor explained that he preferred the two other remaining jurors
in the venire to juror No. 14, because juror No. 14 did not
appear to be forthcoming in volunteering information. Based
on a comparison of the answers of juror No. 14 to the answers
of the other two remaining jurors, and the fact that the other
two remaining jurors appeared younger, the prosecutor had
the impression that “if [the other two remaining jurors] were
to hear the votes of other people, they wouldn’t raise a big
ruckus or problem and they would kind of go along to get
along.” Juror No. 14 worked in sales and was originally from
Chicago, Illinois.

Defense counsel generally asserted that Caucasian jurors
that were selected had “answers [that] were no more damag-
ing than . . . any of the other potential jurors that were in
the pool.”

(d) Batson Challenge Denied
The district court found that Clifton had made a prima facie
showing that the prosecutor had exercised peremptory chal-
lenges on the basis of race, but found that Clifton had failed
to sustain his burden to show that the State’s proffered reasons
for striking the jurors were a pretext for racial discrimination.
Accordingly, the court denied the challenge.

2. CLIFTON’S STATEMENTS AND
MOTION TO SUPPRESS

Before trial, Clifton moved to suppress all of his statements
to law enforcement. Clifton was questioned in custody for
approximately 22 hours. Det. Ryan Davis began the question-
ing with introductions. At this point, Clifton had not been
given Miranda warnings.

Clifton spelled his name and gave his address and telephone
number. Davis and Clifton discussed Clifton’s job status and
education. Davis asked Clifton if he knew why he was being
questioned. Clifton stated that he did not. Davis explained
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that he was doing some followup regarding an incident that
occurred on “Sunday,” giving the general location of Sanders’
residence. Davis asked Clifton if he had any idea what he
was talking about. Clifton said he did not, and stated that
his mother had passed away some 3 weeks prior and that he
was on probation. Further discussion ensued about Clifton’s
probation status and his mother’s passing away. When Clifton
mentioned he had a son “on the way,” Davis inquired about
the due date.

Davis proceeded to question Clifton in more detail about his
education. When Clifton explained that he did not finish 12th
grade because he was “running from different places” and was
in the foster care system, Davis asked Clifton further questions
about that history. During this time, Clifton did not make any
statements regarding the night of July 20, 2014.

After about 5 minutes, Davis read Clifton his Miranda
rights. After reading Clifton his Miranda rights, Davis began
asking Clifton questions directly related to the events of July
20, 2014. At first, Clifton denied having left his house that
evening. After further questioning, Clifton acknowledged that
he was at the address in question on the night in question,
but denied pulling the trigger. Clifton said “[s]Jome dude . . .
wanted to buy some weed”; Clifton claimed he did not know
the names of the people he was with and had never seen
them before.

Davis asked Clifton to walk him through what happened
that night—to tell Clifton’s side of the story. Clifton responded
that he wanted to talk to his son. Davis stated that he could
not facilitate that “right at that second” and continued, “we’ve
come to a point where you’ve admitted being there, and so I
would think you would want to go the one step further and
explain what happened so I don’t have to listen to everybody
else’s version of it. Doesn’t that make sense?”

Clifton responded, “It do, but I can’t tell you.” Davis asked
why, and Clifton said, “I can’t, I just can’t.” Davis asked, “Did
you guys go there to rob him?”” Clifton said he did not. Clifton
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continued to answer a few more questions about the night in
question, and then admitted that “[t]hey” went to Sanders’ resi-
dence to rob him.

When Davis asked Clifton to tell him who “they” were,
Clifton said, “I can’t because I don’t want anybody telling on
me.” Davis stated that it was Clifton’s future and that it was
his opportunity to walk him through this. Clifton responded,
“I can’t.” Davis responded, “Yes, you can.” Davis encouraged
Clifton to at least tell him who he was with on the night of the
shooting. Clifton exclaimed, “Ugh,” and when asked if he had
wanted “that man to die,” Clifton said, “I didn’t want that man
to die.”

Davis explained there was no reason for Clifton to cover
for anybody. Clifton stated that while at Sanders’ residence,
he was told to hold the door open. Clifton said he was holding
the front door while another person went to a back room to
buy marijuana. He then heard a gunshot and “ran all the way
back home.”

Clifton continued to refuse to name the other parties. He
stated that he was “ready to go, man. I wanna go talk to my
kids.” When Davis stated that he understood and that they
were almost done, Clifton responded, “I ain’t got nothing to
say, man. | got nothing else to say.” After some back and forth,
Davis’ continued attempts to get Clifton to reveal who was
with him the night of the murder, Clifton said he was “ready
to leave now” and “I wanna be done.” When Davis pressed
Clifton again to tell him who was with him, Clifton said he
could not talk anymore and stated, “I’m done talking about it.
We did enough talking.”

The court found through the statements, beginning with “I
ain’t got nothing to say, man. I got nothing else to say,” Clifton
had invoked his right to remain silent. It found that any state-
ments following these invocations were inadmissible.

At trial, the jury heard Clifton’s admission that he had gone
to Sanders’ house with two other unknown individuals on the
night in question. The jury heard Clifton’s statements that he
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was holding the door when he heard a gunshot and he “didn’t
want that man to die.”

3. OTHER EVIDENCE AT TRIAL
In addition to Clifton’s statements to law enforcement made
before the point in which the court found he had invoked
his right to cut off questioning, the prosecution presented
the testimony of Rico Larry; Absalom Scott; Jacklyn Harris,
Sanders’ live-in girlfriend; neighbors; law enforcement; and
forensic experts.

(a) Jacklyn Harris

Harris lived with Sanders on the main floor of a house
which was converted to four separate apartments. She testi-
fied that she had hosted a barbeque the afternoon and into the
evening of July 20, 2014. Around 10:30 p.m., all the guests
had left, and about 11 p.m., she was in the kitchen when Scott
knocked on a screen door. She recognized Scott through the
glass on the screen door as one of Sanders’ regular customers
and yelled to Sanders that Scott was there to see him.

Scott and “another guy” entered and walked past her to a
back bedroom where Sanders was located. A few seconds later,
she heard a gunshot. Immediately thereafter, Scott and another
man came running past her and out the front door. Harris tes-
tified that Sanders then staggered into the kitchen, where he
quickly bled to death. Harris could not find the cell phone she
shared with Sanders. She went to her neighbor’s apartment
for help.

(b) Sanders’ Neighbors’ Testimony

Sanders’ upstairs neighbor testified that he heard running
and looked out his window and saw two men fleeing between
two houses. Soon thereafter, Harris knocked on his door, say-
ing that Sanders had been shot and asking to use the telephone.
Sanders’ downstairs neighbor described that late on July 20,
2014, he heard a scuffling noise, then a momentary quiet, fol-
lowed by a “boom.”
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(c) Absalom Scott

Scott testified that he, Larry, and Clifton went to Sanders’
residence on the night of July 20, 2014. Scott stated he and
Sanders bought and sold, or traded, drugs to one another.
Scott provided crack cocaine, and Sanders provided mari-
juana. Usually Scott would “just show up,” normally accom-
panied by Larry, and the transactions usually took place in the
kitchen or the living room. The transactions did not normally
take place in the back bedroom, which was accessed through
the kitchen.

On the night of July 20, 2014, Scott and Larry took Clifton
to Sanders’ residence because Clifton wanted to buy some
marijuana. According to Scott, at some point in the evening
prior to going to Sanders’ house, Clifton had stated that he
wanted to rob somebody. Scott testified that he thought Clifton
was just “[t]alking crazy” and that he “didn’t pay no mind to
it.” Scott knew that the police were watching Sanders’ house,
because Scott had participated in several “controlled buys”
for the police around that time. As a result, they parked in the
alley. Scott testified that Harris opened the door of her resi-
dence after they knocked and that they all entered.

Sanders was lying on the couch. Harris went to the kitchen.
Scott said that he and Larry sat on the couch with Sanders,
while Clifton stood by the front door. Scott informed Sanders
that Clifton wished to purchase a pound of marijuana, and
upon Sanders’ request, Clifton pulled out his purchase money
and counted it in front of Sanders. Scott saw Clifton count out
approximately $2,500.

Sanders went to the back room, and about 15 seconds later,
Scott saw Clifton follow him. Ten seconds after that, Sanders
called to Scott to “‘[cJome here.”” Scott got as far as the hall-
way to the back room, where he found Clifton pointing a gun
at Sanders. Scott observed Sanders standing with his hands at
his sides, and he heard Sanders ask Clifton, “‘What are you
doing?’” Scott testified that it did not appear that Sanders had
a weapon. Approximately 3 seconds after entering the hallway,
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Clifton shot Sanders. Scott saw Sanders fall forward on top of
Clifton. Scott said he took off running. Larry and Clifton fol-
lowed shortly thereafter, and the three drove away.

Scott testified that while they were driving away, Clifton
told them that Sanders had reached for Clifton’s gun. Scott
said that Clifton also threatened him that if he told any-
one about the shooting, Clifton would kill Scott and Scott’s
girlfriend.

The prosecutor asked Scott if he had any contact with
Clifton in the days after the shooting and before Scott’s arrest.
Scott stated the day following the shooting, he had a conver-
sation with Clifton. This testimony led to defense counsel’s
making a Brady objection that will be described in more detail
under the subheading entitled “ALLEGED BR4ADY VIOLATION.”
The Brady objection was overruled, and Scott proceeded to
testify that the day after the shooting, Clifton told Scott that
he and Larry had nothing to worry about because Clifton
“did it.”

On cross-examination, Scott admitted that on July 20,
2014, he deleted several pictures from his cell phone that
depicted him holding a 9-mm semiautomatic weapon. Scott
testified that, as a convicted felon, he was not supposed to
possess a firearm. He claimed the weapon was not his. Scott
admitted that he originally lied to law enforcement about the
events in question, stating that two strangers had followed
him into the house and shot Sanders while Scott was sitting
on the couch.

(d) Rico Larry

Larry testified he went with Scott and Clifton to Sanders’
house the evening of July 20, 2014, to buy some marijuana.
He and Scott had visited Sanders many times before for the
same purpose. Harris let them into Sanders’ residence. Larry
stated that he and Scott sat down on the couch next to Harris,
while Clifton remained standing. Larry and Scott told Clifton
they each wished to buy “a ten bag.” Clifton said he wanted to
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buy an ounce. Sanders said something about seeing new faces,
referring to Clifton, and asked to see the money. Clifton pulled
out “a bunch of twenties.”

According to Larry, Clifton then followed Sanders to the
back room, and Scott followed after Clifton. Larry testified
that, soon thereafter, Clifton called out, “‘“Come and get it.”””
Larry started walking toward the back room. As he did so, he
heard “tussling” and then a gunshot. Larry saw Sanders fall on
top of Clifton and saw blood. Larry took off running with Scott
behind him. Larry heard a loud noise, like Scott had “busted
the door.”

Larry, Scott, and Clifton entered the vehicle they had driven
to Sanders’ residence, and left the scene. Larry testified that
Clifton told them that he did not know why Larry and Scott
were scared, because Clifton was the one who “did the M.”
Larry explained that to do “the M” is to shoot or kill some-
body. According to Larry, Clifton said that he would have
shot Sanders more times, but the gun jammed. Larry testified
that Clifton threatened him and Scott if they told anyone what
had happened.

Larry stated that after Scott drove to a house and left the
vehicle to conduct a drug transaction, Clifton “jumped into
the driver’s seat,” and the two of them left. While Clifton
was driving, he wiped a cell phone off and threw it out the
window. Clifton told Larry that they “ain’t gonna be able to
call nobody.” Larry testified that when Clifton later exited
the vehicle, he thought he saw Clifton wearing a gun in
his waistband.

(e) Forensic Evidence
The prosecution adduced forensic evidence that Sanders’
blood was found near the rear passenger door handle of
the vehicle that Larry, Scott, and Clifton drove to Sanders’
residence on July 20, 2014. Sanders’ autopsy revealed that
Sanders was killed by a single gunshot to the chest. The pros-
ecution presented evidence that the bullet was either a 9 mm



- 146 -

296 NEBRASKA REPORTS
STATE v. CLIFTON
Cite as 296 Neb. 135

or a .38 caliber. A firearms examiner testified that if it was a
9 mm, a casing would have been ejected after the bullet was
fired, unless the gun had jammed. The prosecution presented
evidence from law enforcement that no casings were found
during the search of Sanders’ residence.

4. ALLEGED BRADY VIOLATION

During Scott’s testimony, defense counsel moved to exclude
any testimony about his conversation with Clifton the day
after the shooting. Counsel alleged the prosecution failed to
disclose before trial Scott’s statements regarding this con-
versation. The defense claimed this was a violation of Brady
v. Maryland.* Defense counsel noted that Scott had failed to
mention this conversation in his deposition testimony or in his
statements to police regarding any conversation with Clifton
the day after the murder to the effect that Clifton told Scott
that he “did it.”

Defense counsel argued that the prosecutor must have
known about the alleged conversation, because the prosecutor
asked whether any contact was made with Clifton in the days
following the shooting. Out of the presence of the jury, defense
counsel was permitted to examine Scott concerning any prior
mention of the conversation to the prosecution. Scott said he
had met with the prosecutor three times. Defense counsel did
not inquire in his questioning of Scott about what Scott might
have said to the prosecution during those meetings.

Defense counsel did not enter into evidence the prior depo-
sition testimony of Scott, or the police interviews with Scott,
wherein Scott reportedly failed to mention this conversation
with Clifton. Defense counsel did not ask for a continuance in
light of the allegedly late disclosure.

The district court concluded that Brady did not apply and
that defense counsel was free to cross-examine Scott about his
failure to disclose this conversation in his deposition.

4 Brady v. Maryland, supra note 3.
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During cross-examination before the jury, Scott testified
that he could not recall if he had previously reported in his
interviews with law enforcement or in his deposition that he
had a conversation with Clifton the day after the shooting. But
he admitted that he had mentioned it to the prosecution the
week of trial.

Defense counsel’s motion for mistrial based on the alleged
Brady violation was overruled.

5. VERDICT AND SENTENCE
The jury found Clifton guilty of one count of first degree
murder and one count of use of a firearm to commit a felony.
Clifton was sentenced to life imprisonment for first degree
murder and to a consecutive term of 25 to 30 years’ imprison-
ment for use of a firearm to commit a felony. He appeals.

IT1. ASSIGNMENTS OF ERROR
Clifton assigns that the district court erred by (1) fail-
ing to grant his motion to suppress his statements made to
law enforcement, in violation of the constitutional safeguards
afforded by Miranda; (2) denying Clifton’s Batson challenge;
and (3) denying Clifton’s motion for mistrial that alleged a
Brady violation.

IV. STANDARD OF REVIEW

[1] In reviewing a motion to suppress a statement based on
its claimed involuntariness, including claims that law enforce-
ment procured it by violating the safeguards established by the
U.S. Supreme Court in Miranda v. Arizona, an appellate court
applies a two-part standard of review.” Regarding historical
facts, an appellate court reviews the trial court’s findings for
clear error. Whether those facts meet constitutional standards,
however, is a question of law, which an appellate court reviews
independently of the trial court’s determination.®

5 State v. DeJong, 287 Neb. 864, 845 N.W.2d 858 (2014).
6 Id.
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[2] An appellate court reviews de novo the facial validity of
an attorney’s race-neutral explanation for using a peremptory
challenge as a question of law. It reviews for clear error a trial
court’s factual determination regarding whether a prosecu-
tor’s race-neutral explanation is persuasive and whether the
prosecutor’s use of a peremptory challenge was purposefully
discriminatory.’

[3] An appellate court will not disturb a trial court’s deci-
sion whether to grant a motion for mistrial unless the court has
abused its discretion.®

V. ANALYSIS

1. BATSON CHALLENGE
[4] We first address whether the district court erred in over-
ruling Clifton’s Batson challenge to the racial makeup of the
jury. A prosecutor is ordinarily entitled to exercise permitted
peremptory challenges for any reason at all, if that reason is
related to his or her view concerning the outcome of the case.’
However, the U.S. Supreme Court in Batson v. Kentucky held
that the Equal Protection Clause forbids the prosecutor to chal-
lenge jurors solely because of their race.'
[5] Determining whether a prosecutor impermissibly struck
a prospective juror based on race is a three-step process.'
In this three-step process, the ultimate burden of persuasion
regarding racial motivation rests with, and never shifts from,
the opponent of the strike.'
First, a defendant must make a prima facie showing that
the prosecutor exercised a peremptory challenge because of

7 State v. Oliveira-Coutinho, 291 Neb. 294, 865 N.W.2d 740 (2015).
§ State v. Gonzales, 294 Neb. 627, 884 N.W.2d 102 (2016).

° Batson v. Kentucky, supra note 1.

10 1d.

1 State v. Nave, 284 Neb. 477, 821 N.W.2d 723 (2012).

12 See id.
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race. Second, assuming the defendant made such a showing,
the prosecutor must offer a race-neutral basis for striking the
juror.’* And third, the trial court must determine whether the
defendant has carried his or her burden of proving purposeful
discrimination.'

Once the trial court has decided the ultimate question of
intentional discrimination, however, the question on appeal
is only whether the prosecutor’s reasons were facially race-
neutral and whether the trial court’s final determination regard-
ing purposeful discrimination was clearly erroneous. '

[6] Whether a prosecutor’s reasons for using a peremptory
challenge are race neutral is a question of law.'® We conclude
that the prosecutor’s stated reasons for exercising his peremp-
tory strikes were race neutral.

The prosecutor explained he struck juror No. 13 because of
concerns she would be unable to set aside her past experience
with drug addiction and participation in transactions similar to
those surrounding the shooting. He struck juror No. 8 because
her experience with juvenile court and as a therapist might
give her sympathy for Clifton as a young offender. The pros-
ecutor struck juror No. 14 because, compared to the other two
remaining prospective jurors, juror No. 14 seemed the least
forthcoming and was the oldest and he might be more likely to
cause conflict in the deliberative process.

[7] In determining whether a prosecutor’s explanation for
using a peremptory challenge is race neutral, a court is not
required to reject the explanation because it is not persuasive,
or even plausible; it is sufficient if the reason is not inherently
discriminatory.'”” Only inherently discriminatory explanations

B 1d.

4 Id.

15 See id.

16 See State v. Johnson, 290 Neb. 862, 862 N.W.2d 757 (2015).
17 See id.
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are facially invalid.'"® The prosecutor’s reasons were not inher-
ently discriminatory.

We turn next to the district court’s finding that these race-
neutral explanations were not pretexts for discrimination. The
third step of the Batson inquiry requires the trial court to
evaluate the persuasiveness of the justification proffered by
the prosecutor; it ultimately determines whether the explana-
tion was pretext for discrimination.'” A trial court’s determina-
tion that the prosecutor’s race-neutral explanation should be
believed frequently involves its evaluation of a prosecutor’s
credibility, which requires deference to the court’s findings
absent exceptional circumstances.?

In determining whether a defendant has established pur-
poseful discrimination in the use of a peremptory challenge,
the act of striking jurors of a particular race takes on meaning
only when coupled with other information, such as the racial
composition of the venire, the race of others struck, or the
voir dire answers of those who were struck compared to the
answers of those who were not struck.?! “‘Similarly, the pros-
ecutor’s questions and statements during voir dire examina-
tion and in exercising his challenges may support or refute an
inference of discriminatory purpose.’”?

We find no evidence in the record of any questions or state-
ments during voir dire indicating a discriminatory purpose.
And we note that defense counsel failed to make an offer
of proof of the racial composition of the venire. But even

18 State v. Thorpe, 280 Neb. 11, 783 N.W.2d 749 (2010). See, also, Hernandez
v. New York, 500 U.S. 352, 111 S. Ct. 1859, 114 L. Ed. 2d 395 (1991).

19 See, Hernandez v. New York, supra note 18; State v. Thorpe, supra note
18; Jacox v. Pegler, 266 Neb. 410, 665 N.W.2d 607 (2003).

20 See State v. Johnson, supra note 16.

21 State v. Gutierrez, 272 Neb. 995, 726 N.W.2d 542 (2007), disapproved on
other grounds, State v. Britt, 293 Neb. 381, 881 N.W.2d 818 (2016).

22 Jacox v. Pegler, supra note 19, 266 Neb. at 418, 665 N.W.2d at 614
(quoting Batson v. Kentucky, supra note 1).
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accepting as true defense counsel’s assertions as to the race of
the venire, we find no reason to conclude that the district court
clearly erred in finding that there was no pretext.

In considering a Batson challenge, we may consider whether
the prosecutor’s criterion has a disproportionate impact on a
particular race.”® And in determining whether there is a suf-
ficient pattern of peremptory strikes to support an inference
of discrimination, we have recognized the following factors as
relevant: (1) whether members of the relevant racial or ethnic
group served unchallenged on the jury and whether the strik-
ing party struck as many of the relevant racial or ethnic group
from the venire as it could, (2) whether there is a substantial
disparity between the percentage of a particular race or ethnic-
ity struck and the percentage of its representation in the venire,
and (3) whether there is a substantial disparity between the
percentage of a particular race or ethnicity struck and the per-
centage of its representation on the jury.

According to Clifton’s factual assertions as to the racial
makeup of the venire, one African-American juror served on
the jury out of four African-Americans in the venire. Thus,
the prosecutor did not strike as many of the relevant racial
group from the venire as he could. Indeed, Clifton does not
specifically argue that he proved pretext by demonstrating the
disproportionate impact of the prosecutor’s criterion or a suf-
ficient pattern of peremptory strikes to support an inference
of discrimination.

Clifton instead compares the answers of the struck jurors
and the nonstruck jurors during voir dire. Clifton argues that
answers of the jurors who were struck (and who were African-
American) were largely indistinguishable from the nonstruck
jurors with respect to the proffered reasons for striking the
African-American prospective jurors. If a prosecutor’s prof-
fered reason for striking an African-American panelist applies
just as well to an otherwise-similar non-African-American

2 See State v. Thorpe, supra note 18.
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who is permitted to serve, that is evidence to be considered in
the third step of the Batson analysis.*

However, the same factors used in evaluating a juror may
be given different weight depending on the number of peremp-
tory challenges a lawyer has, and a strict comparison analysis
may not properly take into account the variety of factors and
considerations that may be part of a lawyer’s decision to
select certain jurors while challenging others that may appear
to be similar.?

Concerning juror No. 8, Clifton points out other jurors who
had experience in the criminal justice system. But, in compari-
son to juror No. 8, whose experience may have made her more
sympathetic to relatively young defendants, the experience of
the nonstruck jurors was clearly favorable to the prosecution.
The jurors Clifton claims were comparable to juror No. 8
had positive experiences with law enforcement, either having
taken classes in criminal justice with a view toward becoming
a police officer or volunteering for law enforcement. This is
distinguishable from juror No. 8’s familiarity as an advocate
for her therapy clients in the justice system.

As for juror No. 14, Clifton points to other jurors he
believes were not forthcoming. But we find it is impossible to
determine from the cold record the extent that juror No. 14’s
demeanor was more or less forthcoming than the two other
remaining prospective jurors at the time the prosecutor used its
last peremptory strike for juror No. 14.

Clifton’s attack on the prosecutor’s race-neutral explana-
tions for striking prospective jurors Nos. 13 and 14 is not
based on any explicit comparison to other nonstruck jurors.
Instead, it is based upon his assertions that the prosecutor’s
reasons were illogical, speculative, ignoble, or inconsistent

24 See State v. Robinson, 272 Neb. 582, 724 N.W.2d 35 (2006), abrogated
on other grounds, State v. Thorpe, supra note 18. See, also, Miller-El v.
Dretke, 545 U.S. 231, 125 S. Ct. 2317, 162 L. Ed. 2d 196 (2005); State v.
Starks, 3 Neb. App. 854, 533 N.W.2d 134 (1995).

35 State v. Robinson, supra note 24.
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with the prospective jurors’ assurances that they would be
impartial. For example, Clifton asserts that allowing the pros-
ecution to strike juror No. 14 because of his apparent “unwill-
ingness to follow the crowd” would make a “mockery” of the
voir dire process, which is aimed at finding fair and impar-
tial jurors.

[8] But the question before us is whether the district court
clearly erred in finding that the prosecution’s race-neutral
explanations for their peremptory strikes were genuine and not
pretextual. We may consider the rationality of the prosecutor’s
reasons in our inquiry. As the U.S. Supreme Court explained,
“implausible or fantastic justifications may (and probably
will) be found to be pretexts for purposeful discrimination.””’
However, “the ultimate inquiry for the [trial court] is not
whether counsel’s reason is suspect, or weak, or irrational,
but whether counsel is telling the truth in his or her assertion
that the challenge is not race-based.””® A prosecutor’s intui-
tive assumptions, inarticulable factors, or even hunches can
be proper bases for rejecting a potential juror, so long as the
reasons are not based on impermissible group bias.?

We conclude, based on our examination of the record, that
the district court did not clearly err in finding the prosecutor’s
race-neutral explanations for striking African-American jurors
were persuasive and that the use of the peremptory challenges
was not purposefully discriminatory. In applying this clearly
erroneous standard of review, we recognize the pivotal role that
the trial court plays in evaluating Batson claims. The best evi-
dence of discriminatory intent “‘“often will be the demeanor of

26 Brief for appellant at 38.

¥ Purkett v. Elem, 514 U.S. 765, 768, 115 S. Ct. 1769, 131 L. Ed. 2d 834
(1995) (per curiam).

B U.S. v. Bentley-Smith, 2 F.3d 1368, 1375 (5th Cir. 1993). See, also, e.g.,
U.S. v. Thompson, 735 F.3d 291 (5th Cir. 2013); Taylor v. State, 279 Ga.
706, 620 S.E.2d 363 (2005).

2 See, U.S. v. Thompson, supra note 28; People v. Watson, 43 Cal. 4th 652,
182 P.3d 543, 76 Cal. Rptr. 3d 208 (2008).
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the attorney who exercise[d] the challenge.”’”** Such credibil-
ity determinations lie within the peculiar province of the trial
judge and, “‘“in the absence of exceptional circumstances,”’”
require deference to the trial court.!

2. MOTION TO SUPPRESS

We turn next to Clifton’s arguments that his statements to
law enforcement should have been suppressed. The court sup-
pressed some of Clifton’s statements made after the point at
which the court determined Clifton had exercised his right to
cut off questioning. Clifton argues that the entirety of his state-
ment should have been deemed involuntary under Missouri
v. Seibert** Alternatively, Clifton argues that he asserted his
right to cut off questioning at a point earlier than that deter-
mined by the district court.

(a) Warnings in Midst
of Interrogation
In Missouri v. Seibert, the U.S. Supreme Court was con-
fronted with a police “question-first” protocol whereby a sus-
pect was interrogated without Miranda warnings until the
suspect confessed, after which point, the officer would give
Miranda warnings, ask for a waiver, and get the suspect
to repeat the pre-Miranda confession.** The Court explained
that the underlying assumption with the question-first tactic
was that
with one confession in hand before the warnings, the
interrogator can count on getting its duplicate, with tri-
fling additional trouble. Upon hearing warnings only in

30 State v. Nave, supra note 11, 284 Neb. at 487, 821 N.W.2d at 732 (quoting
Snyder v. Louisiana, 552 U.S. 472, 128 S. Ct. 1203, 170 L. Ed. 2d 175
(2008)).

.

32 Missouri v. Seibert, 542 U.S. 600, 124 S. Ct. 2601, 159 L. Ed. 2d 643
(2004).

3 1d., 542 U.S. at 606.
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the aftermath of interrogation and just after making a
confession, a suspect would hardly think he had a genu-
ine right to remain silent, let alone persist in so believ-
ing once the police began to lead him over the same
ground again.?
In the plurality opinion, the Court held that such tactic effec-
tively threatens to thwart the purpose of Miranda by reducing
the risk that a coerced confession would be admitted.

The Court reaffirmed its holding in Oregon v. Elstad,
rejecting a blanket “‘cat out of the bag’” theory to a volun-
tary admission obtained in the arguably innocent neglect of
Miranda at the defendant’s home before taking him to the
station.*® The Court rejected the defendant’s argument that his
subsequent, post-Miranda confession at the station house was
tainted by the earlier unwarned admission. Instead, the Court
found the confession admissible. The Court listed a series of
facts that would bear on whether Miranda warnings delivered
midstream of an interrogation could be effective enough to
accomplish their object of presenting a genuine choice to the
suspect of whether to follow up on an earlier admission: (1)
the completeness and detail of the questions and answers in
the first round of interrogation, (2) the overlapping content of
the two statements, (3) the timing and setting of the first and
the second, (4) the continuity of police personnel, and (5) the
degree to which the interrogator’s questions treated the second
round as continuous with the first.?’

Subsequently, in Bobby v. Dixon,*® the U.S. Supreme Court
addressed a situation where the police decided not to pro-
vide the defendant with Miranda warnings for fear that he
would not speak. In the unwarned interrogation, the defendant

#1d., 542 U.S. at 613.

35 Oregon v. Elstad, 470 U.S. 298, 105 S. Ct. 1285, 84 L. Ed. 2d 222 (1985).
36 Missouri v. Seibert, supra note 32, 542 U.S. at 615.

3 1d.

38 Bobby v. Dixon, 565 U.S. 23, 132 S. Ct. 26, 181 L. Ed. 2d 328 (2011).
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claimed the victim had given him permission to obtain an
identification card in the victim’s name and endorse a check
written out to the victim for the proceeds of the sale of the
victim’s car. The defendant denied stealing the car and denied
knowing the victim’s whereabouts. Approximately 4 hours
later, another interrogation took place with Miranda warnings,
after the defendant indicated he wished to talk. In this inter-
rogation, the defendant confessed to murdering the victim and
stealing his car.

The Court held that the effectiveness of the Miranda warn-
ing was not impaired by the sort of two-step interrogation
technique condemned in Seibert. In addition to pointing out
that the time and intervening events precluded a “continuum”
of warned and unwarned interrogations, the Court reasoned
that “there is no concern here that police gave [the defend-
ant] Miranda warnings and then led him to repeat an earlier
murder confession, because there was no earlier confes-
sion to repeat.”® Nor, the Court pointed out, was there any
evidence that police used the defendant’s earlier admission
of forgery to induce him to waive his right to silence later.
The Court distinguished these facts from the facts in Seibert,
where “the suspect’s first, unwarned interrogation left ‘little,
if anything, of incriminating potential left unsaid,” making it
‘unnatural’ not to ‘repeat at the second stage what had been
said before.””*

Thus, essential to a Miranda violation under Seibert is
an inculpatory prewarning statement that somehow overlaps
with statements made in the postwarning interrogation. In
State v. DeJong,! we accordingly rejected the defendant’s
argument that her confession was involuntary because the
“‘cat was already out of the bag’” when the police induced

999

¥ Id., 565 U.S. at 31 (emphasis supplied).
40 Id. (quoting Missouri v. Seibert, supra note 32).
41 State v. DeJong, supra note 5, 287 Neb. at 889, 845 N.W.2d at 878.
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admissions after she had invoked her right to cut off question-
ing. We reasoned that during a subsequent interrogation, she
was not explicitly attempting to clarify or explain her previ-
ously voiced inadmissible statements.* Likewise, in State v.
Juranek,” we held that the defendant’s post-Miranda state-
ment was voluntary despite a pre-Miranda admission, because
we could not say that “the pre-Miranda interrogation left
little to be said.” We noted that the pre-Miranda questioning
had not touched upon key points in the investigation, which
we found distinguishable from Seibert, where there was a
“systematic, exhaustive” pre-Miranda interrogation, “‘little,
if anything, of incriminating potential left unsaid,””** and a
post-Miranda interrogation that “‘cover[ed] the same ground
a second time.””*

Clifton focuses on the continuum between the unwarned
and warned questioning and the number of questions presented
before Miranda warnings were given. He ignores the fact
that the pre-Miranda questioning was not intended to induce
inculpatory statements by the defendant. In the 5 minutes of
pre-Miranda questioning at issue, the questions concerned the
correct spelling of Clifton’s name and other information such
as his address, job status, and educational background. During
this time, Davis also expressed his condolences for Clifton’s
recent loss of his mother and inquired about the upcom-
ing birth of Clifton’s child. “Interrogation” for purposes of
Miranda includes “‘either express questioning or its functional
equivalent.””*® The functional equivalent of express question-
ing refers to “any words or actions on the part of the police

42 See State v. DeJong, supra note 5.

4 State v. Juranek, 287 Neb. 846, 860, 844 N.W.2d 791, 804 (2014).
4 Id. at 860, 844 N.W.2d at 803.

4 Id. at 858, 844 N.W.2d at 802.

4 Rhode Island v. Innis, 446 U.S. 291, 309, 100 S. Ct. 1682, 64 L. Ed. 2d
297 (1980).
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(other than those normally attendant to arrest and custody)
that the police should know are reasonably likely to elicit
an incriminating response from the suspect.”*” The only pre-
Miranda question Davis asked that was reasonably likely to
elicit an incriminating response was whether Clifton knew why
he was being questioned. As in Juranek, there was in this pre-
Miranda questioning much ground left to be covered.

Most importantly, Clifton also ignores the fact that he gave
no incriminating statements before being given Miranda warn-
ings. In no manner was Clifton repeating at the second stage
what had been said before. Due to the nature of the pre-
Miranda questioning, Clifton had revealed nothing in relation
to Sanders’ death during that stage of questioning.

The concerns with the two-step interrogation technique con-
demned in Seibert are simply not present under these facts.
The district court did not err in denying Clifton’s motion to
suppress on the ground that the entirety of Clifton’s statement
was involuntary under Seibert.

(b) Cutting Off Questioning

Alternatively, Clifton argues that the district court erred
in failing to determine that he asserted his right to cut off
questioning at an earlier point of the interrogation, when he
said, “I can’t,” “I can’t, | just can’t.” Clifton argues that the
court should have suppressed his statements indicating that the
other people he was with on July 20, 2014, went to Sanders’
residence to rob him, Clifton held the front door while the oth-
ers went to the back room, and Clifton did not want Sanders
to die.

The safeguards of Miranda assure that the individual’s
right to choose between speech and silence remains unfet-
tered throughout the interrogation process.”””*® If the suspect

XX

Y7 1d., 446 U.S. at 301.
4 State v. DeJong, supra note 5, 287 Neb. at 883, 845 N.W.2d at 874.
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indicates that he or she wishes to remain silent or that he or she
wants an attorney, the interrogation must cease.* The right to
choose between speech and silence derives from the privilege
against self-incrimination.>

[9,10] Before the police are under a duty to cease the inter-
rogation, however, the suspect’s invocation of the right to
cut off questioning must be “‘unambiguous,” ‘unequivocal,’
or ‘clear.’”! This requirement of an unequivocal invocation
prevents the creation of a “‘third layer of prophylaxis’” which
could transform the prophylactic rules of Miranda “‘“into
wholly irrational obstacles to legitimate police investigative
activity.”’”? To invoke the right to cut off questioning, the sus-
pect must articulate his or her desire with sufficient clarity such
that a reasonable police officer under the circumstances would
understand the statement as an invocation of the Miranda right
to remain silent.>

If the suspect’s statement is not an ‘“‘unambiguous or
unequivocal’” assertion of the right to remain silent, then there
is nothing to “‘scrupulously honor’” and the officers have no
obligation to stop questioning.* Officers should not have to
guess when a suspect has changed his or her mind and wishes
the questioning to end, nor are they required to clarify ambigu-
ous remarks.” They are not required to accept as conclusive

999

4 State v. DeJong, supra note 5.

0 See, Berghuis v. Thompkins, 560 U.S. 370, 130 S. Ct. 2250, 176 L. Ed. 2d
1098 (2010); Miranda v. Arizona, supra note 2.

St State v. Rogers, 277 Neb. 37, 52, 760 N.W.2d 35, 50 (2009). See, also,
e.g., Berghuis v. Thompkins, supra note 50.

52 State v. Rogers, supra note 51, 277 Neb. at 52, 760 N.W.2d at 51.

3 d.

3 Id. at 52, 760 N.W.2d at 51.

3 See State v. Rogers, supra note 51. See, also, Davis v. United States, 512
U.S. 452, 114 S. Ct. 2350, 129 L. Ed. 2d 362 (1994).
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any statement or act, no matter how ambiguous, as a sign that
a suspect desires to cut off questioning.*®

[11] In considering whether a suspect has clearly invoked
the right to cut off questioning, we review not only the words
of the criminal defendant, but also the context of the invo-
cation.’” A suspect need not utter a “‘talismanic phrase’” to
invoke his or her right to silence.”® Relevant facts include
the words spoken by the defendant and the interrogating offi-
cer, the officer’s response to the suspect’s words, the speech
patterns of the suspect, the content of the interrogation, the
demeanor and tone of the interrogating officer, the suspect’s
behavior during questioning, the point at which the suspect
allegedly invoked the right to remain silent, and who was
present during the interrogation. A court might also consider
the questions that drew the statement, as well as the officer’s
response to the statement.®

We agree with the district court that a reasonable police
officer would not have understood Clifton’s statement that “I
can’t” as an invocation of the right to remain silent. Clifton
indicated that it made sense to tell his side of the story, because
he had already admitted being in Sanders’ residence during the
shooting, “but I can’t tell you.” When Davis asked for clarifi-
cation, Clifton simply said, “I can’t, I just can’t.” But Clifton
then started answering questions about the night in question,
elaborating that “[t]hey” went to Sanders’ residence to rob him.
When asked who “they” were, Clifton explained why he could
not tell who the other parties were: “I can’t because I don’t
want anybody telling on me.”

In similar circumstances, courts have held that the state-
ment, “I can’t” is not an unambiguous invocation of the

% Id.

T Id.

8 Hurd v. Terhune, 619 F.3d 1080, 1089 (9th Cir. 2010).
3 State v. DeJong, supra note 5.

0 1d.
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right to remain silent.®' Rather, the suspect has thereby indi-
cated a temporary physical or emotional incapacity, or a
fear of reprisal by cohorts.®” Such motivations will not ren-
der an unambiguous expression of a desire to remain silent
ambiguous,®” but expressions of these emotions often are
something less than a clear invocation of the right not to
incriminate oneself.

Such was the case here. Clifton’s first ambiguous expres-
sion of “I can’t” must be viewed in light of his simultaneous
affirmation that it made sense to tell his side of the story. And
after again saying simply “I can’t,” upon Davis’ request for
clarification, Clifton readily answered questions relating to
the night in question, again indicating he was not invoking
his right to cut off questioning. Clifton’s last indication of “I
can’t” was specifically directed to his unwillingness to iden-
tify his cohorts. Thus, it did not indicate an unwillingness to
answer other questions relating to the shooting; i.e., to cut off
all questioning. We find no error in the district court’s denial
of Clifton’s motion to suppress the statements made after say-
ing, “I can’t.”

3. ALLEGED BRADY VIOLATION
Lastly, Clifton asserts that the district court should have
granted his motion for mistrial based on the alleged Brady
violation of failing to disclose Scott’s recent addition to his
story of the night in question, which Scott allegedly had
shared with State attorneys the week before trial. At issue is
Scott’s testimony that the day after the shooting, Clifton told

o1 See, Taylor v. Riddle, 563 F.2d 133 (4th Cir. 1977); U.S. v. Sanchez, 866 F.
Supp. 1542 (D. Kan. 1994); Braddy v. State, 111 So. 3d 810 (Fla. 2012);
Williams v. State, 290 Ga. 418, 721 S.E.2d 883 (2012); Weaver v. State,
288 Ga. 540, 705 S.E.2d 627 (2011); Dowthitt v. State, 931 S.W.2d 244
(Tex. Crim. App. 1996). Compare, Hurd v. Terhune, supra note 58; State v.
Diaz-Bridges, 208 N.J. 544, 34 A.3d 748 (2012).

2 See, generally, id.
% See, e.g., McGraw v. Holland, 257 F.3d 513 (6th Cir. 2001).
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him he “did it.” Clifton argues that earlier disclosure of this
conversation would have enabled defense counsel to better
prepare to cross-examine Scott. Clifton asserts that his alleged
inculpatory statement to Scott was impeachment evidence,
because the veracity of that statement could be questioned
on the ground of its late disclosure. Clifton asserts that, as
impeachment evidence, the statement was information favor-
able to the accused as defined by Brady v. Maryland* and
United States v. Bagley.%

[12] In Brady v. Maryland, the U.S. Supreme Court laid
down the principle that irrespective of the good or bad faith
of the prosecution, its suppression of evidence favorable to an
accused violates due process if the evidence is material to either
guilt or punishment.®® The purpose of the Brady rule is not to
displace the adversary system as the primary means by which
truth is uncovered, but to ensure the disclosure of evidence of
such significance that, if suppressed, would deprive the defend-
ant of a fair trial.*” As refined by subsequent case law, there
are three components to a Brady violation: (1) The evidence
at issue must be favorable to the accused, either because it is
exculpatory or because it is impeaching; (2) that evidence must
have been suppressed by the State, either willfully or inadver-
tently; and (3) prejudice must have ensued such that there is a
reasonable probability that the suppressed evidence would have
produced a different verdict; i.e., the suppressed evidence must
be “‘material either to guilt or to punishment.’”®

% Brady v. Maryland, supra note 3.

5 United States v. Bagley, 473 U.S. 667, 105 S. Ct. 3375, 87 L. Ed. 2d 481
(1985).

% Brady v. Maryland, supra note 3. See, also, State v. Boppre, 243 Neb. 908,
503 N.W.2d 526 (1993).

7 See United States v. Bagley, supra note 65.

8 See Strickler v. Greene, 527 U.S. 263, 280, 119 S. Ct. 1936, 144 L. Ed.

2d 286 (1999) (quoting Brady v. Maryland, supra note 3). Accord United
States v. Bagley, supra note 65.
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As Clifton points out, the U.S. Supreme Court’s decision
in United States v. Bagley clarified that there is no distinc-
tion between impeachment evidence and exculpatory evidence.
Evidence that might be used to impeach the prosecution’s
witnesses is “‘“evidence favorable to the accused” [because]
if disclosed and used effectively, it may make the difference
between conviction and acquittal.””®

In Bagley, the government had disclosed affidavits from key
witnesses attesting that their statements were given without
any consideration from the government, but the defendant later
discovered the witnesses in question were paid for providing
information and testifying against him. The Court found that
the misleading affidavits affected defense counsel’s ability to
impeach key witnesses. Thus, the Court remanded the cause for
a determination of whether there was a reasonable probability
that had the inducements been disclosed to the defense, the
result of the trial would have been different.

Before looking at the effect at trial of the nondisclosure,
we consider the nature of the evidence itself.”” The statement
by Clifton that he “did it” was inculpatory, not exculpatory.
Nor was Scott’s late revelation of Clifton’s inculpatory state-
ment impeachment evidence. The impeachment here at issue is
“‘impeachment by omission,”” where “‘“[a] former statement
fails to mention a material circumstance presently testified
to, which it would have been natural to mention in the prior
statement . . . .”””’! In such circumstances, “‘“the prior state-
ment is [considered] sufficiently inconsistent” to be admitted

8 State v. Lotter, 255 Neb. 456, 487, 586 N.W.2d 591, 617 (1998), modified

on denial of rehearing 255 Neb. 889, 587 N.W.2d 673 (1999) (quoting
United States v. Bagley, supra note 65, and Brady v. Maryland, supra
note 3).

70 See U.S. v. Gonzales, 90 F.3d 1363 (8th Cir. 1996).
M U.S. v. Useni, 516 F.3d 634, 651 n.13 (7th Cir. 2008). See, also, e.g.,

Steven Lubet, Understanding Impeachment, 15 Am. J. Trial Advoc. 483
(1992).
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to impeach the present testimony.”””> The impeachment evi-
dence is Scott’s deposition testimony and statements to police
wherein he failed to mention the conversation that Clifton
allegedly had with Scott the day after the shooting. And these
prior statements were disclosed to defense counsel.

Furthermore, we have repeatedly held that where the pros-
ecution delays disclosure of evidence, but the evidence is none-
theless disclosed during trial, Brady is not violated.”® Scott’s
testimony was disclosed at trial, and defense counsel was given
an opportunity to cross-examine Scott about whether he had
previously disclosed Clifton’s statement that he “did it.” In the
event that defense counsel believed more time was required to
adequately prepare for cross-examination, a continuance could
have been requested. It was not.

In sum, Scott’s revelation to the prosecution that Clifton told
him the day after the shooting he “did it” was not impeach-
ment evidence. Regardless, the evidence was disclosed at trial.
We conclude, therefore, that there was no Brady violation. The
district court did not abuse its discretion in denying defense
counsel’s motion for mistrial.

VI. CONCLUSION
Having found no merit to Clifton’s Batson, Miranda, or
Brady challenges, we affirm the judgment below.
AFFIRMED.

2 U.S. v. Useni, supra note 71, 516 F.3d at 651 n.13.
3 See, State v. Parnell, 294 Neb. 551, 883 N.W.2d 652 (2016); State v. Van,

268 Neb. 814, 688 N.W.2d 600 (2004); State v. Lotter, supra note 69. See,
also, U.S. v. Gonzales, supra note 70.
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StAcy, J.

This action involves the enforceability of a covenant not to
compete in a contract for the sale of an aerial spraying com-
pany. The district court granted declaratory judgment in favor
of the seller, finding the covenant was overly broad and unen-
forceable. The parties then stipulated to dismiss the remaining
claims without prejudice, and the buyer appealed the declara-
tory judgment ruling. Because we hold the procedure used
here did not create a final order and did not confer appellate
jurisdiction, we dismiss the appeal.

FACTS

In February 2011, Tony D. Peterson agreed to sell Last
Pass Aviation, Inc., an aerial spraying company headquar-
tered in Alliance, Nebraska, to Western Cooperative Company
(Westco). The purchase agreement contained a covenant not to
compete, which prohibited Last Pass Aviation and its princi-
pals from engaging in aerial spraying and chemical sales in the
states of Nebraska, South Dakota, Wyoming, and Colorado for
a period of 10 years.

In February 2014, Last Pass Aviation, Peterson, and his
son Lucas J.H. Peterson (collectively Last Pass) filed this
action seeking a declaratory judgment that the covenant not
to compete between Last Pass and Westco was overbroad and
unenforceable. Westco filed an answer and a counterclaim
asking the court to enjoin Last Pass from “selling, dispersing,
delivering or consigning any aerial spraying services or agri-
cultural chemicals within the states of Nebraska, South Dakota,
Wyoming or Colorado.” The court issued a temporary injunc-
tion on April 28, 2014.

Subsequently, Westco filed an amended answer. The
amended answer included two additional counterclaims alleg-
ing that Last Pass had breached the parties’ purchase agreement
and sought damages for lost profits and loss of goodwill based
on the breaches.
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Trial commenced on July 15, 2015, and it appears from the
parties’ pretrial filings that trial was held on all issues raised
by the pleadings. After posttrial briefing, the court entered an
order on September 28 finding the noncompete agreement was
void and unenforceable because it was greater than reasonably
necessary to protect the business interests of Westco both in
geographical scope and duration. The September 28 order did
not address Westco’s counterclaims.

After the court issued the September 28, 2015, order, Last
Pass filed a motion seeking damages and attorney fees related
to the issuance of the temporary injunction. Last Pass relied
on Neb. Rev. Stat. § 25-1079 (Reissue 2016) and Koch v.
Aupperle' as authority for the motion. Before the court was
able to rule on the motion, Westco filed a notice of appeal.
That appeal was docketed in the Nebraska Court of Appeals as
case No. A-15-972.

In November 2015, the Court of Appeals dismissed the
appeal for lack of jurisdiction. That court’s minute order cited
Neb. Ct. R. App. P. § 2-107(A)(2) (rev. 2012) and Malolepszy
v. State.? Section 2-107(A)(2) authorizes a Nebraska appel-
late court to summarily dismiss a case when it determines it
lacks jurisdiction. Malolepszy held that under Neb. Rev. Stat.
§ 25-1315(1) (Reissue 2016), an order is final in a case involv-
ing multiple claims or parties only when there has been an
explicit adjudication as to all claims and parties or the trial
court has made an express determination that there is no just
reason for delay of an appeal of an order disposing of less than
all claims or parties.

After the cause was remanded, the parties filed a “Stipulated
Motion to Dismiss Without Prejudice” in the district court. In
this motion, the parties jointly requested dismissal, without

' Koch v. Aupperle, 277 Neb. 560, 763 N.W.2d 415 (2009).
2 Malolepszy v. State, 270 Neb. 100, 699 N.W.2d 387 (2005).
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prejudice, of Westco’s breach-of-contract counterclaims and

Last Pass’ motion for damages and attorney fees. The stipu-

lated motion recited:
[TThe Second and Third Amended Counterclaims were
not addressed by the Order of this court entered on
September 28, 2015. Under Neb. Rev. Stat. § 25-1315,
such Order is not final and appealable because all claims
were not addressed at the district court level. The Order
of this court only addressed [Last Pass’] First and Second
Causes of Action for declaratory relief . . . and [Westco’s]
First Amended Counterclaim for injunctive relief . . . .
[Westco’s] counterclaims will be available for refiling
if desired.

Similarly . . . the parties state that [Last Pass’] Motion
for damages and fees need only be addressed by the Court
if the Court’s Order of September 28, 2015 is affirmed on
appeal. [Last Pass’] motion will be available for refiling
if desired after the appeal is concluded.

The district court subsequently entered an order of dismissal
without prejudice that largely mirrored the language of the
parties’ stipulated motion. The order of dismissal was prepared
by Westco’s counsel and approved as to form and content by
Last Pass’ counsel. The order identified those claims resolved
by the court’s earlier order of September 28, 2015 (spe-
cifically, Last Pass’ action for declaratory relief and Westco’s
counterclaim for injunctive relief) and identified those claims
which remained unresolved (specifically, Last Pass’ motion
for damages and fees and Westco’s second and third amended
counterclaims for breach of contract). The order purported to
dismiss the unresolved claims and motion “without prejudice”
and specifically provided for the refiling of the motion and the
counterclaims after the appeal.

Westco timely appealed from the order of dismissal with-
out prejudice. We moved the appeal to our docket on our
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own motion pursuant to our statutory authority to regulate the
caseloads of the appellate courts of this state.’

ASSIGNMENTS OF ERROR
Westco assigns that the district court erred in (1) finding
the geographic scope and duration of the covenant not to
compete unreasonable, (2) finding no evidence supported the
reasonableness of the 10-year duration, (3) placing upon it the
burden of proving the reasonableness of the 10-year duration,
(4) issuing an advisory opinion which did not resolve all of
the issues between the parties, (5) failing to equitably reform
or “blue pencil” the covenant not to compete, and (6) failing
to receive into evidence a purchase agreement between Westco

and another Nebraska aerial spraying company.

STANDARD OF REVIEW
[1] A jurisdictional question which does not involve a factual
dispute is determined by an appellate court as a matter of law.*

ANALYSIS

[2] Before reaching the legal issues presented for review, it
is the duty of an appellate court to determine whether it has
jurisdiction over the matter before it, irrespective of whether
the issue is raised by the parties.” After reviewing the record,
we conclude we lack appellate jurisdiction because Westco has
not appealed from a final order.

[3] We considered a similar situation in Smith v. Lincoln
Meadows Homeowners Assn.® In Smith, the plaintiff brought

3 See Neb. Rev. Stat. § 24-1106(3) (Reissue 2016).

* Holdsworth v. Greenwood Farmers Co-op, 286 Neb. 49, 835 N.W.2d 30
(2013); In re Adoption of Amea R., 282 Neb. 751, 807 N.W.2d 736 (2011).

5 Sutton v. Killham, 285 Neb. 1, 825 N.W.2d 188 (2013); Carlos H. v.
Lindsay M., 283 Neb. 1004, 815 N.W.2d 168 (2012).

 Smith v. Lincoln Meadows Homeowners Assn., 267 Neb. 849, 678 N.W.2d
726 (2004).
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a premises liability action and alleged the defendant’s negli-
gence caused her to suffer various damages, including broken
bones and the onset of multiple sclerosis. The district court
granted partial summary judgment in favor of the defendant
on the allegation that damages included the onset of multiple
sclerosis. The plaintiff then moved to dismiss her cause of
action, without prejudice, so that she could appeal the grant of
summary judgment. We found her appeal was not from a final
order, as her voluntary dismissal was “quite clearly, an attempt
to obtain interlocutory review of an order that would otherwise
not be appealable.”” We held it was clear that a party “cannot
move to voluntarily dismiss a case without prejudice, consent
to entry of such an order, and then seek interlocutory appellate
review of an adverse pretrial order.”®

We recently relied on Smith in Addy v. Lopez.” There, the
plaintiff filed a wrongful death action against three defendants.
After the trial court granted summary judgment in favor of
one defendant, the parties entered into a joint stipulation to
dismiss the claims against the remaining two defendants “with-
out prejudice” in order to pursue an appeal of the summary
judgment.'® We held that such a procedure did not create appel-
late jurisdiction when there would otherwise be none because
to do so would “‘effectively abrogate our long-established
rules governing the finality and appealability of orders, as
“the policy against piecemeal litigation and review would be
severely weakened.”””!!

The same reasoning applies to the procedure used by the
parties here. Westco’s initial appeal was dismissed for lack
of a final order. Once the matter was back before the district

7 Id. at 851, 678 N.W.2d at 729.

8 Id. at 856, 678 N.W.2d at 732.

 Addy v. Lopez, 295 Neb. 635, 890 N.W.2d 490 (2017).

10 1d. at 636, 890 N.W.2d at 491.

' Id. at 638, 890 N.W.2d at 493, quoting Smith, supra note 6.
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court, the parties did not seek rulings on the remaining coun-
terclaims or motion for damages and fees, nor did they request
an order directing final judgment under § 25-1315 on fewer
than all of the claims or move to dismiss the remaining claims
with prejudice. Instead, the parties stipulated to a voluntary
dismissal, without prejudice, of the pending counterclaims and
motion for damages and fees, with the stated intent to bring
those matters back before the court for ruling, depending on
the outcome of the appeal. Such a procedure does not create
finality and confer appellate jurisdiction.

[4] When an order adjudicates fewer than all the claims
of all the parties, appellate jurisdiction cannot be created by
voluntarily dismissing, without prejudice, the claims on which
the court has not yet ruled.”” We conclude the order appealed
from is not a final order, and we lack jurisdiction to consider
the appeal.

APPEAL DISMISSED.

12 See, Addy, supra note 9; Malolepszy, supra note 2; Smith, supra note 6.
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Sentences: Appeal and Error. An appellate court will not disturb a sen-
tence imposed within the statutory limits absent an abuse of discretion
by the trial court.

Statutes: Appeal and Error. The interpretation of a statute is a question
of law.

Judgments: Appeal and Error. When reviewing a question of law,
an appellate court reaches a conclusion independent of the lower
court’s ruling.

Sentences. When imposing a sentence, the sentencing judge should
consider the defendant’s (1) age, (2) mentality, (3) education and expe-
rience, (4) social and cultural background, (5) past criminal record or
record of law-abiding conduct, and (6) motivation for the offense, as
well as (7) the nature of the offense and (8) the violence involved in the
commission of the offense. The sentencing court is not limited to any
mathematically applied set of factors.

_ . The appropriateness of a sentence is necessarily a subjective judg-
ment and includes the sentencing judge’s observation of the defendant’s
demeanor and attitude and all the facts and circumstances surrounding
the defendant’s life.

. It is within the discretion of the trial court to impose consecutive
rather than concurrent sentences for separate crimes. This is true even
when the crimes arise out of the same incident.

Sentences: Appeal and Error. While an appellate court typically
reviews criminal sentences that are within statutory limits for abuse of
discretion, the appellate court always reserves the right to note plain
error which was not complained of at trial or on appeal.

Appeal and Error: Words and Phrases. Plain error is error of such a
nature that to leave it uncorrected would result in damage to the integ-
rity, reputation, or fairness of the judicial process.
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9. Sentences. A determinate sentence is imposed when the defendant is
sentenced to a single term of years.

10. . With a determinate sentence, the court does not provide a mini-
mum term; the minimum term is considered to be the minimum term
provided by law.

11. . When imposing an indeterminate sentence, a sentencing court
ordinarily articulates either a minimum term and maximum term or a
range of time for which a defendant is to be incarcerated.

12. . In Nebraska, the fact that the minimum term and maximum term
of a sentence are the same does not affect the sentence’s status as an
indeterminate sentence.

Appeal from the District Court for Lancaster County: LORI
A. MARET, Judge. Affirmed.

Robert Wm. Chapin, Jr., for appellant.

Douglas J. Peterson, Attorney General, and Sarah E. Marfisi
for appellee.

HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KELcH, and FUNKE, JJ.

KELCH, J.

I. NATURE OF CASE

Tareik Q. Artis was sentenced to not less than 2 years nor
more than 2 years of imprisonment for possession of a con-
trolled substance, a Class IV felony, and to 15 to 20 years’
imprisonment for possession of a stolen firearm, a Class IIA
felony. These sentences were ordered to be served consecu-
tively. From these sentences, Artis appeals, alleging that they
are excessive and that they should have been imposed to
run concurrently.

While Artis’ appeal was pending, a legislative bill'! was
enacted, which, among other things, amended Neb. Rev.
Stat. § 29-2204.02 (Reissue 2016) to provide that “the court
shall impose an indeterminate sentence” for Class IV felonies

1 2016 Neb. Laws, L.B. 1094 (effective Apr. 20, 2016).
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imposed consecutively or concurrently with a sentence for a
Class IIA felony “in accordance with the process set forth in
section 29-2204.”

In light of the amendment to § 29-2204.02, this court must
determine whether Artis’ sentence of not less than 2 years nor
more than 2 years of imprisonment constitutes plain error.

II. FACTS

1. BACKGROUND

On September 22, 2015, Artis was wanted for fleeing to
avoid a traffic citation. In pursuit of Artis, a Lincoln police
officer was patrolling by a residence that Artis was known to
frequent. While the officer checked the residence, he observed
a person driving away in a vehicle. As the vehicle passed the
officer, the officer smelled marijuana and initiated a traffic
stop. Artis was a passenger in the back seat of the vehicle.

The occupants were removed from the vehicle one at a time,
with Artis being the last person to exit. Artis fled on foot, and a
chase ensued. According to Artis’ statement in the presentenc-
ing report, Artis had a gun and knew the officer had seen it.
Artis then ran for a few blocks before he was surrounded by
law enforcement. Artis kept running after officers told him to
stop. At the time, Artis had the gun in his hand. Officers shot
at Artis four times, hitting him three times.

Prior to Artis’ being transported to the hospital, articles of
his clothing were removed by medical personnel and left at
the scene. Found near his clothing was a white plastic cylinder
containing 4.9 grams of cocaine. Also recovered at the scene
was a .45-caliber semiautomatic pistol with a fully loaded
magazine containing seven rounds, as well as two additional
magazines, each fully loaded with seven rounds. A firearm
“trace” revealed that the firearm had been stolen.

2. CHARGES AND PLEA AGREEMENT
Artis was originally charged with three counts of posses-
sion of controlled substances. Count I was for cocaine, and
counts Il and III were for oxycodone and alprazolam. Artis
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was also charged with possession of a stolen firearm. Pursuant
to a plea agreement, Artis pled no contest to one count of pos-
session of a controlled substance (cocaine) and to possession
of a stolen firearm. This was done in exchange for the State’s
dismissing the other two charges.

On April 11, 2016, Artis was sentenced to consecutive sen-
tences of not less than 2 years nor more than 2 years of impris-
onment for possession of a controlled substance and 15 to 20
years’ imprisonment for possession of a stolen firearm. From
these sentences, Artis timely appealed.

On August 4, 2016, the State filed a motion for summary
affirmance, which the Nebraska Court of Appeals sustained
on September 6. On that same date, the State filed a motion to
withdraw its motion for summary affirmance and subsequently
filed a motion for rehearing. The basis for these motions was
the State’s belief that there may have been plain error in Artis’
sentence for possession of a controlled substance. In response,
the Court of Appeals vacated its prior order and sustained the
State’s motion for rehearing. Because the claim raised by the
State was thought to be an issue of first impression, we moved
the case to this court’s docket.?

III. ASSIGNMENTS OF ERROR
Artis assigns that the district court erred (1) by impos-
ing excessive sentences and (2) by not making his sentences
concurrent.

IV. STANDARD OF REVIEW
[1] An appellate court will not disturb a sentence imposed
within the statutory limits absent an abuse of discretion by the
trial court.’

2 See Neb. Rev. Stat. § 24-1106(3) (Reissue 2016).

3 State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015); State v. Cullen,
292 Neb. 30, 870 N.W.2d 784 (2015); State v. Ortega, 290 Neb. 172, 859
N.W.2d 305 (2015); State v. McGuire, 286 Neb. 494, 837 N.W.2d 767
(2013); State v. Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).
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[2,3] The interpretation of a statute is a question of law.*
When reviewing a question of law, an appellate court reaches a
conclusion independent of the lower court’s ruling.’

V. ANALYSIS
We first review Artis’ assigned errors before considering
the State’s contention that Artis’ sentence for his conviction of
possession of a controlled substance, a Class IV felony, consti-
tutes plain error.

1. ARTIS’ ASSIGNED ERRORS

Artis assigns that the trial court erred in imposing exces-
sive sentences and erred in failing to make his sentences con-
current. We note that Artis does not argue that his sentences
exceed the statutory limits, but instead claims that the sen-
tences are excessive in light of his age and “minimal criminal
history.”® He suggests that one concession the trial judge could
have made was to make Artis’ sentences run concurrently
rather than consecutively.

[4-6] When imposing a sentence, the sentencing judge
should consider the defendant’s (1) age, (2) mentality, (3)
education and experience, (4) social and cultural background,
(5) past criminal record or record of law-abiding conduct, and
(6) motivation for the offense, as well as (7) the nature of the
offense and (8) the violence involved in the commission of
the offense. However, the sentencing court is not limited to
any mathematically applied set of factors.” The appropriate-
ness of a sentence is necessarily a subjective judgment and
includes the sentencing judge’s observation of the defendant’s

4 In re Interest of D.1., 281 Neb. 917, 799 N.W.2d 664 (2011); D & S Realty
v. Markel Ins. Co., 280 Neb. 567, 789 N.W.2d 1 (2010).

3 State v. Sims, 277 Neb. 192, 761 N.W.2d 527 (2009); State v. Davis, 276
Neb. 755, 757 N.W.2d 367 (2008).

¢ Brief for appellant at 8.
7 State v. Oldson, 293 Neb. 718, 884 N.W.2d 10 (2016).
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demeanor and attitude and all the facts and circumstances sur-
rounding the defendant’s life.® Additionally, it is within the
discretion of the trial court to impose consecutive rather than
concurrent sentences for separate crimes.’ This is true even
when the crimes arise out of the same incident.'

When the sentencing court imposed Artis’ sentences and
made them consecutive, it was cognizant of Artis’ young
age, but was concerned about Artis’ criminal history, which
included two prior convictions for possession of a controlled
substance and narcotics investigations dating back to 2010.
The sentencing court also afforded significant weight to the
potential danger caused by Artis’ fleeing from police in a
public location while carrying a loaded firearm and two
loaded magazines. After reviewing the record, we conclude
that the district court did not abuse its discretion in imposing
Artis’ sentences.

2. PLAIN ERROR

[7,8] While an appellate court typically reviews crimi-
nal sentences that are within statutory limits for abuse of
discretion, the appellate court always reserves the right to
note plain error which was not complained of at trial or on
appeal.!! Plain error is error of such a nature that to leave it
uncorrected would result in damage to the integrity, reputa-
tion, or fairness of the judicial process.'? For the purpose of
determining plain error, where the law at the time of trial was
settled and clearly contrary to the law at the time of appeal,

A

° State v. Dixon, supra note 3.

19 See id.

" State v. Bartholomew, 258 Neb. 174, 602 N.W.2d 510 (1999).

12 State v. Scott, 284 Neb. 703, 824 N.W.2d 668 (2012); State v. Huff, 282

Neb. 78, 802 N.W.2d 77 (2011); State v. Sellers, 279 Neb. 220, 777
N.W.2d 779 (2010); State v. Mowell, 267 Neb. 83, 672 N.W.2d 389
(2003); State v. Greer, 257 Neb. 208, 596 N.W.2d 296 (1999).
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it is enough that an error be “plain” at the time of appellate
consideration. '

The State submits that Artis’ sentence for his Class IV fel-
ony was proper at the time it was imposed. However, the State
asserts that due to the enactment of L.B. 1094, which went into
effect on April 20, 2016, during the pendency of Artis’ appeal,
Artis’ sentence may now constitute “plain error.”'* After the
enactment of L.B. 1094, § 29-2204.02(4) now provides, in
relevant part:

For any sentence of imprisonment for a Class III, IIIA,
or IV felony for an offense committed on or after August
30, 2015, imposed consecutively or concurrently with
. . . (b) a sentence of imprisonment for a Class I, IA,
IB, IC, ID, II, or IIA felony, the court shall impose an
indeterminate sentence within the applicable range in sec-
tion 28-105 that does not include a period of post-release
supervision, in accordance with the process set forth in
section 29-2204.

Although not enacted at the time Artis was sentenced, the
State asserts that this version of § 29-2204.02 should apply to
Artis’ sentence pursuant to the doctrine in State v. Randolph."
However, even if § 29-2204.02 applied to Artis’ sentence, his
sentence would not constitute plain error, because the sentence
for his Class IV felony complies with the relevant statutes
under both L.B. 1094 and its predecessor, 2015 Neb. Laws,
L.B. 605.

The State claims that there are three ways in which Artis’
sentence for his Class IV felony does not comply with the
L.B. 1094 version of § 29-2204.02. First, the State claims that
Artis’ sentence for his Class IV felony is a determinate sen-
tence, while the L.B. 1094 version of § 29-2204.02 requires

13 State v. Mata, 266 Neb. 668, 668 N.W.2d 448 (2003), abrogated on other
grounds, State v. Rogers, 277 Neb. 37, 760 N.W.2d 35 (2009).

14 Brief for appellee at 8.
15 State v. Randolph, 186 Neb. 297, 183 N.W.2d 225 (1971).
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that Artis receive an indeterminate sentence. Second, the State
suggests the amended version of § 29-2204.02(4) requires
that the minimum term of Artis’ sentence for his Class IV
felony be less than the maximum term and that therefore,
Artis’ sentence does not comply. And, third, the State asserts
that postrelease supervision could be imputed to Artis under
the L.B. 605 version of the statutory scheme, which would be
noncompliant with the L.B. 1094 version. We address each of
these arguments in turn.

(a) Artis’ Sentence
Is Indeterminate

[9-12] The State has mischaracterized Artis’ sentence of
“not less than 2 years, nor more than 2 years” as a determinate
sentence. A determinate sentence is imposed when the defend-
ant is sentenced to a single term of years, such as a sentence
of 2 years’ imprisonment.'® With a determinate sentence, the
court does not provide a minimum term; the minimum term is
considered to be the minimum term provided by law.!” Thus,
for a Class IV felony, which has a minimum punishment of no
imprisonment, the minimum term of a determinate sentence
would be 0 year’s imprisonment.'® In contrast, when impos-
ing an indeterminate sentence, a sentencing court ordinarily
articulates either a minimum term and maximum term or a
range of time for which a defendant is to be incarcerated."
In Nebraska, the fact that the minimum term and maximum
term of a sentence are the same does not affect the sentence’s
status as an indeterminate sentence.?® Thus, we conclude that
Artis’ sentence for his Class IV felony is an indeterminate

16 See State v. White, 256 Neb. 536, 590 N.W.2d 863 (1999).

7 1d.

18 Neb. Rev. Stat. § 28-105 (Reissue 2016); State v. White, supra note 16.
9 1d.

20 See, State v. Marrs, 272 Neb. 573, 723 N.W.2d 499 (2006); State v.
Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999).
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sentence in which the minimum and maximum terms are
the same. Such sentence complies with L.B. 1094’s require-
ment that the court impose an indeterminate sentence for a
Class IV felony when that sentence is imposed consecutively
with a Class IIA felony, and we therefore find no plain error
in this regard.

(b) Term “Process” in
§ 29-2204.02(4)

The State also claims that the current versions of Neb. Rev.
Stat. § 29-2204(1) (Reissue 2016) and § 29-2204.02(4) require
that the minimum term be less than the maximum term for
Artis’ sentence for his Class IV felony. We disagree. Section
29-2204(1) states:

Except when the defendant is found guilty of a Class IA
felony, in imposing a sentence upon an offender for any
class of felony other than a Class 111, 1114, or 1V felony,
the court shall fix the minimum and the maximum terms
of the sentence to be served within the limits provided
by law. The maximum term shall not be greater than the
maximum limit provided by law, and:

(a) The minimum term fixed by the court shall be any
term of years less than the maximum term imposed by the
court; or

(b) The minimum term shall be the minimum limit
provided by law.

(Emphasis supplied.)

Although § 29-2204(1) expressly states that it does not
apply to sentences for Class IV felonies, the State argues
that § 29-2204.02(4) supersedes that exclusion, because
§ 29-2204.02(4) is more specific than § 29-2204(1). As
noted above, § 29-2204.02(4) provides that “the court shall
impose an indeterminate sentence” for Class IV felonies
imposed consecutively or concurrently with a sentence for a
Class IIA felony “in accordance with the process set forth in
section 29-2204.”
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The State suggests that the phrase “process set forth in sec-
tion 29-2204” refers to the requirement in § 29-2204(1)(a) that
the minimum term of an indeterminate sentence be less than
the maximum term. However, § 29-2204.02(4) does not limit
the process to only § 29-2204(1)(a), but references § 29-2204
in general. Accordingly, in following the “process set forth in
section 29-2204,” a sentencing court should review all subsec-
tions of § 29-2204, not just specific phrases or subsections. In
reviewing § 29-2204, we note that subsection (1) specifically
excludes Class IV felonies, and we are required to give effect
to all parts of a statute and to avoid rejecting a word, clause,
or sentence as superfluous or meaningless.?! Accordingly, we
cannot accept the State’s interpretation, which would require
the court to disregard part of the first sentence in § 29-2204(1).
Because § 29-2204(1) excludes Class IV felonies, we conclude
that §§ 29-2204 and 29-2204.02(4) do not require that Artis’
sentence for his Class IV felony have a minimum term less
than the maximum term.

Our interpretation is supported by the legislative history
of L.B. 1094, which is the bill that added § 24-2204.02(4).
During at least one floor debate and at the judicial hearing,
the bill’s introducers repeatedly indicated that L.B. 1094 was
not meant to make any substantive changes to the sentenc-
ing scheme established by L.B. 605.% Instead, L.B. 1094 is
a “‘clean-up bill’” and was intended to eliminate some unin-
tended effects of L.B. 605.2 One of those unintended effects
was the possibility that a defendant who was sentenced con-
secutively or concurrently to multiple crimes would be subject

2l See Fisher v. PayFlex Systems USA, 285 Neb. 808, 829 N.W.2d 703
(2013).

22 Judiciary Committee Hearing, L.B. 1094, 104th Leg., 1st Sess. 47 (Feb.
4, 2016) (remarks of legal counsel to Judiciary Committee); Floor Debate,
L.B. 1094, 104th Leg., 1st Sess. 25 (Mar. 23, 2016) (remarks of Senator
Les Seiler).

2 Introducer’s Statement of Intent, L.B. 1094, 104th Leg., Ist Sess. (Feb. 4,
2016).
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to both parole and postrelease supervision.’* According to the
Judiciary Committee Statement, § 29.2204.02 was amended
to prevent that situation and also to clarify that good time
should not apply to postrelease supervision.*® Nothing within
the legislative history suggests that § 29-2204.02 was meant
to change the duration of punishment for offenders being sen-
tenced to multiple crimes simultaneously.

Moreover, § 29-2204.02(4) applies only to certain offenders
who are sentenced for multiple crimes. It would not limit the
minimum term of sentences for offenders who have committed
only one Class III, IITA, or IV felony. Therefore, if the term
“process” referred to only § 29-2204(1)(a), then the statutory
scheme would allow, for example, an offender who committed
multiple crimes to receive a more beneficial sentence for his
or her Class IV felony than an offender who committed only
a Class IV felony. We cannot say that is what the Legislature
intended. Thus, § 29-2204.02(4) clearly refers to the entire
statute § 29-2204.

As we read the statutes under L.B. 1094, there is nothing that
requires the minimum term of Artis’ sentence for his Class IV
felony to be less than the maximum term. Accordingly, Artis’
sentence appears to comply with L.B. 1094 in this respect.

(c) Postrelease Supervision

The State also suggests that Artis’ sentence may constitute
plain error pursuant to the Randolph doctrine, because the ver-
sion of § 29-2204.02 as amended by L.B. 1094 requires that
Artis receive no period of postrelease supervision.?® Although
the district court did not order postrelease supervision, the
State is concerned that under the statutory scheme in effect at
the time of Artis’ sentencing, a period of 9 months’ postrelease
supervision could be imputed to him.

24 Committee Statement, L.B. 1094, 104th Leg., Ist Sess. 2, 5 (Feb. 4, 2016).
A
26 See State v. Randolph, supra note 15.
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However, even under L.B. 605, Artis is not subject to
postrelease supervision. The L.B. 605 version of § 28-105(6)
states, in relevant part, “Any person who is sentenced to
imprisonment for a Class . . . IIA felony and sentenced con-
currently or consecutively to imprisonment for a Class . . . IV
felony shall not be subject to post-release supervision pursu-
ant to subsection (1) of this section.” Here, Artis was sen-
tenced to imprisonment for a Class IIA felony and sentenced
consecutively to a Class IV felony, and the district court did
not impose a period of postrelease supervision. Accordingly,
the sentencing order was compliant with both L.B. 605 and
L.B. 1094. Therefore, we find no plain error and affirm
his sentences.

VI. CONCLUSION
For the foregoing reasons, the district court did not abuse
its discretion in imposing Artis’ sentences and the sentence
for his Class IV felony is not plainly erroneous. We there-
fore affirm.
AFFIRMED.



- 184 -

296 NEBRASKA REPORTS
BURNS v. BURNS
Cite as 296 Neb. 184

Nebraska Supreme Court

I attest to the accuracy and integrity
of this certified document.

-- Nebraska Reporter of Decisions

MICHAEL P. BURNS, APPELLEE, V.
KERRY E. BURNS, APPELLANT.
892 N.w.2d 135

Filed March 24, 2017.  No. S-16-491.

Motions to Vacate: Time: Appeal and Error. The decision to vacate
an order any time during the term in which the judgment is rendered is
within the discretion of the court; such a decision will be reversed only
if it is shown that the district court abused its discretion.

Judgments: Words and Phrases. An abuse of discretion occurs when
the trial court’s decision is based upon reasons that are untenable or
unreasonable or if its action is clearly against justice or conscience,
reason, and evidence.

Courts: Motions to Vacate. Although a court’s decision to vacate an
order is discretionary, this discretion is not an arbitrary one. It must be
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each case as shown by the record.
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KELCH, J.
NATURE OF CASE

This case requires this court to determine whether Neb.
Rev. Stat. § 24-303 (Reissue 2016) authorizes a district court
sitting in one county to order a party in a contempt proceeding
to appear in another county to show cause for why she should
not be held in contempt. We conclude it does not and there-
fore reverse the court’s order and remand the cause.

FACTS

As an initial matter, we note that the district court judge han-
dling this case is the Honorable James E. Doyle IV. Although
Judge Doyle is a district court judge for the 1lth Judicial
District, this court appointed him to serve as the district court
judge for the 10th Judicial District for the limited purpose of
handling Burns v. Burns, case No. CI03-248. This was done
because one of the parties, Michael P. Burns, served as a
county court judge for the 10th Judicial District, thus creating
a conflict of interest.

Michael and Kerry E. Burns divorced in 2004. Since the
divorce decree was issued, there have been several modifica-
tions and appeals.' This particular appeal involves a contempt
proceeding between the parties, which was pending before the
district court for Adams County.

On January 6, 2016, Judge Doyle, acting as the district court
judge for Adams County, issued an order requiring Kerry to
appear in the Dawson County District Court in Lexington,
Nebraska, on February 12 and show cause why she should not
be held in contempt for refusing to comply with prior orders.
On January 19, an affidavit of service of process was filed in

' See Burns v. Burns, 293 Neb. 633, 879 N.W.2d 375 (2016).
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the district court for Adams County, reflecting that Kerry had
been personally served in Wichita, Kansas. Ultimately, Kerry
did not appear for the show cause hearing, but an evidentiary
hearing was nevertheless held in Dawson County.

On February 24, 2016, the district court entered an order
finding Kerry in contempt and sanctioning her therefore to 10
days in jail. The order also contained a purge plan.

On March 3, 2016, Kerry moved the district court to vacate
its February 24 order on the basis that the court did not have
authority to hold an evidentiary hearing outside of the county
in which it was sitting.

On April 14, 2016, the district court issued an order in
which it found that it did have authority to hold the hearing
outside of the county and therefore overruled Kerry’s motion
to vacate. Kerry appeals from that order.

ASSIGNMENT OF ERROR
Kerry’s sole assignment of error is that the district court
erred in overruling her motion to vacate, because the January 6
and February 24, 2016, orders are void.

STANDARD OF REVIEW

[1-3] The decision to vacate an order any time during the
term in which the judgment is rendered is within the discre-
tion of the court; such a decision will be reversed only if it is
shown that the district court abused its discretion.> An abuse
of discretion occurs when the trial court’s decision is based
upon reasons that are untenable or unreasonable or if its action
is clearly against justice or conscience, reason, and evidence.’
Although a court’s decision to vacate an order is discretionary,
this discretion is not an arbitrary one. It must be exercised
reasonably and depends upon the facts and circumstances in
each case as shown by the record.*

2 Hartman v. Hartman, 265 Neb. 515, 657 N.W.2d 646 (2003).
3 1d.
4 Talkington v. Womens Servs., 256 Neb. 2, 588 N.W.2d 790 (1999).



- 187 -

296 NEBRASKA REPORTS
BURNS v. BURNS
Cite as 296 Neb. 184

ANALYSIS

We first address Michael’s claim that Kerry waived the
issue of whether the January 6 and February 24, 2016, orders
should be vacated because she did not appeal from the
January 6 and February 24 orders. Kerry asserts that both of
those orders are void for want of jurisdiction and that thus,
she can attack them at any time in any proceeding.’ Rather
than being a jurisdictional issue, Michael contends that the
court’s ability to hold an evidentiary hearing outside the
county in which it sits is a venue issue and therefore may
be waived.

[4] However, we conclude that the issue presented is clearly
one of jurisdiction. Jurisdiction is the inherent power or author-
ity to decide a case; venue is the place of trial of an action—
the site where the power to adjudicate is to be exercised.®
Here, Kerry is not questioning whether the place of trial action
was proper under Neb. Rev. Stat. § 25-403.01 (Reissue 2016);
instead, she questions Judge Doyle’s authority in this case
to order her to appear outside Adams County and to hold an
evidentiary hearing outside Adams County. Accordingly, this
appeal presents a jurisdictional issue. As we shall discuss
below, we find that both orders are void for want of jurisdic-
tion and that thus, Kerry has not waived the issue by failing to
appeal from those orders.

First, we examine the authority granted to a district judge
in Nebraska. The powers of a district judge commence with
article V of the Nebraska Constitution. Section 1 vests the
judicial power of the state in “a Supreme Court, an appellate
court, district courts, county courts, in and for each county,
with one or more judges for each county or with one judge
for two or more counties, as the Legislature shall provide,” as
well as “other courts inferior to the Supreme Court as may be
created by law.” As section 11 states, “The Legislature may

5 See, In re Estate of Evertson, 295 Neb. 301, 889 N.W.2d 73 (2016); Ryan
v. Ryan, 257 Neb. 682, 600 N.W.2d 739 (1999).

¢ Blitzkie v. State, 228 Neb. 409, 422 N.W.2d 773 (1988).
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change the number of judges of the district courts and alter
the boundaries of judicial districts.”

Of relevance to this case, section 12 provides that “[t]he
judges of the district court may hold court for each other and
shall do so when required by law or when ordered by the
Supreme Court.” Here, as explained above, Judge Doyle, the
district court judge for the 11th Judicial District, was ordered
by this court to serve as a district court judge for the 10th
Judicial District for the limited purpose of adjudicating the
case of Burns v. Burns, case No. CI03-248, in the district
court for Adams County, which is in the 10th Judicial District.”
Although the order of appointment was not part of this record,
this court has the right to examine its own records and take
judicial notice of its own proceedings and judgments in the
former action.®

Although Judge Doyle is still serving as a district judge in
the 11th Judicial District due to his original appointment to the
bench, his powers as district judge in each appointment were
separate and distinct. Accordingly, Judge Doyle’s authority to
act in the case of Burns v. Burns was the same and not greater
than any other judge serving Adams County.

Kerry claims that Judge Doyle acted outside his authority as
a district court judge for Adams County when he ordered her
to appear in Dawson County and held the contempt hearing
there. Section 24-303 sets forth where the terms of the district
court are to be held. It provides:

(1) The judges of the district court shall, the last two
months in each year, fix the time of holding terms of
court in the counties composing their respective districts
during the ensuing year, and cause the same to be pub-
lished throughout the district, if the same can be done
without expense. All jury terms of the district court shall
be held at the county seat in the courthouse, or other
place provided by the county board, but nothing herein

7 See Neb. Rev. Stat. § 24-301.02 (Reissue 2016).
8 See State v. Marshall, 272 Neb. 924, 725 N.W.2d 834 (2007).
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contained shall preclude the district court, or a judge
thereof, from rendering a judgment or other final order
or from directing the entry thereof in any cause, in any
county other than where such cause is pending, where the
trial or hearing upon which such judgment or other final
order is rendered took place in the county in which such
cause is pending. Terms of court may be held at the same
time in different counties in the same judicial district, by
the judge of the district court thereof, if there be more
than one, and upon request of the judge or judges of such
court, any term in such district may be held by a judge
of the district court of any other district of the state. The
Supreme Court may order the assignment of judges of the
district court to other districts whenever it shall appear
that their services are needed to relieve a congested cal-
endar or to adjust judicial case loads, or on account of the
disqualification, absence, disability, or death of a judge,
or for other adequate cause. When necessary, a term of
the district court sitting in any county may be contin-
ued into and held during the time fixed for holding such
court in any other county within the district, or may be
adjourned and held beyond such time.

(2) All nonevidentiary hearings, and any evidentiary
hearings approved by the district court and by stipulation
of all parties that have filed an appearance, may be heard
by the court telephonically or by videoconferencing or
similar equipment at any location within the judicial dis-
trict as ordered by the court and in a manner that ensures
the preservation of an accurate record. Such hearings
shall not include trials before a jury. Hearings conducted
in this manner shall be consistent with the public’s access
to the courts.

As noted by the district court, § 24-303 was amended in
2008.° There were two changes. First, subsection (2) was
added. That subsection authorizes the use of telephone,

° See 2008 Neb. Laws, L.B. 1014, § 1.



- 190 -

296 NEBRASKA REPORTS
BURNS v. BURNS
Cite as 296 Neb. 184

videoconferencing, or similar equipment under certain cir-
cumstances. However, it specifically prohibits the use of such
equipment in jury trials. The second change was that the term
“jury” was added between the words “All” and “terms of the
district court,” so that the sentence reads: “All jury terms of
the district court shall be held at the county seat in the court-
house . .. .”1°

Obviously, § 24-303(2) does not apply to this case. The
contempt hearing at issue was not heard telephonically, by
videoconferencing, or any other equipment.

Instead, the issue here concerns the addition of the word
“jury” to § 24-303(1). Because of that addition, the district
court concluded that § 24-303 no longer specifies where non-
jury terms of the court are to be held. On the other hand, Kerry
contends that by adding the word “jury,” the Legislature did
not intend for the district judge to hold an evidentiary hearing
at any location.

A careful reading of the remainder of § 24-303(1), which
was not amended in 2008, reveals that all nonjury trials and
hearings, except those conducted pursuant to § 24-303(2), must
take place in the county in which the cause is pending (here-
inafter referred to as “the pending county” for ease of discus-
sion). Section 24-303 states, in relevant part:

[N]othing herein contained shall preclude the district
court . . . from rendering a judgment . . . in any cause, in
any county other than where such cause is pending, where
the trial or hearing upon which such judgment or other
final order is rendered took place in the county in which
such cause is pending."

Based on this language, § 24-303(1) permits a district court
to render a judgment outside the pending county. But this can
be done only when the trial or evidentiary hearing upon which
that judgment is based was held in the pending county, which,
in this case, was Adams County.

10 See id.
11§ 24-303(1) (emphasis supplied).
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[5,6] In interpreting a statute, a court is guided by the pre-
sumption that the Legislature intended a sensible rather than
absurd result in enacting the statute.'? If we accepted Michael’s
interpretation of § 24-303(1)—that nonjury trials and hear-
ings can be held anywhere, then the statute would allow a
district judge handling a case in Omaha, Nebraska, to simply
decide to hold an evidentiary hearing in Scottsbluff, Nebraska.
This result would present due process concerns and is clearly
not what the Legislature intended. Accordingly, we hold that
absent statutory authority to the contrary or a written stipula-
tion or oral stipulation on the record by all parties, trials and
evidentiary hearings must be conducted in the county in which
they are pending.

We note that this holding is supported by the legislative
history of § 24-303. Although the Legislature’s intent in
adding the term “jury” to § 24-303(1) is unclear from the
language of the statute itself, legislators’ testimony before
the Judiciary Committee is helpful. In discussing the addi-
tion of subsection (2), legislators were adamant that under
the amended statute, jury trials would not be conducted by
video conferencing or telephone.'® So it appears that out of an
abundance of caution, in addition to stating in subsection (2)
that “[s]Juch hearings shall not include trials before a jury,”
subsection (1) was amended to emphasize that jury terms
must be conducted in the county court house or other place
provided by the county board, rather than by videoconferenc-
ing or otherwise. There was no discussion of allowing district
courts to hold nonjury trials or evidentiary hearings outside
their county of origin.

Although neither party cited Neb. Rev. Stat. § 24-734
(Reissue 2016), we mention it since at least prior to its
2013 amendment, it provided authority for judges, including

12 Concrete Indus. v. Nebraska Dept. of Rev., 277 Neb. 897, 766 N.W.2d 103
(2009).

13 See Judiciary Committee Hearing, L.B. 1014, 100th Leg., 2d Sess. 31, 36
(Feb. 6, 2008).
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district court judges, to perform certain acts at chambers any-
where within the state. But neither the preamendment nor the
current version of § 24-734 would extend to matters involving
testimony of witnesses by oral examination where the parties
did not consent, such as the contempt hearing at issue here.
Accordingly, this statute does not provide any assistance in
this instance.

Applying § 24-303, we conclude that the district court did
not act in conformity with the law when it ordered Kerry
to appear in Dawson County and held the contempt hearing
there, because Dawson County is outside the pending county
of Adams County. We have said that a district court possesses
jurisdiction only so long as it is holding court in conformity
with the law; and when, without excuse, it disregards the
law and attempts to hold court in any other place than that
prescribed by statute, its acts become coram non judice.'*
Accordingly, the January 6 and February 24, 2016, orders are
void, and the district court abused its discretion in overruling
Kerry’s motion to vacate the February 24 order.

CONCLUSION

For the reasons set forth above, the district court abused its
discretion by overruling Kerry’s motion to vacate. We hereby
reverse the order overruling Kerry’s motion to vacate and
remand the cause with directions to grant the motion to vacate
and set a new show cause hearing in Adams County.

REVERSED AND REMANDED WITH DIRECTIONS.
Heavican, C.J., not participating.

% Hanson v. Hanson, 195 Neb. 836, 241 N.W.2d 131 (1976).
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1. Constitutional Law: Administrative Law: Taxation. Neb. Const. art.
1V, § 28, provides that the Tax Equalization and Review Commission is
empowered to review and equalize assessments of property for taxation
within the state.

2. Taxation: Property: Valuation. Neb. Rev. Stat. § 77-5022 (Cum. Supp.
2016) provides that the Tax Equalization and Review Commission shall
annually equalize the assessed value or special value of all real property
as submitted by the county assessors on the abstracts of assessments and
equahze the values of real property that is valued by the state.

3. . The Tax Equalization and Review Commission is
requlred to increase or decrease the value of a class or subclass of real
property in any county or taxing authority or of real property valued by
the state so that all classes or subclasses of real property in all counties
fall within an acceptable range.

4. Taxation: Judgments: Appeal and Error. Appellate courts review
decisions rendered by the Tax Equalization and Review Commission for
errors appearing on the record.

5. Judgments: Appeal and Error. When reviewing a judgment for errors
appearing on the record, an appellate court’s inquiry is whether the deci-
sion conforms to the law, is supported by competent evidence, and is
neither arbitrary, capricious, nor unreasonable.

Appeal from the Tax Equalization and Review Commission.
Affirmed.

Henry C. Schenker, Franklin County Attorney, for appellant.
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HEeavican, C.J.
[. INTRODUCTION
The Tax Equalization and Review Commission (TERC)
adjusted upward by 8 percent the value of the “Land Use
Grass” subclass of the agricultural and horticultural land
class in Franklin County, Nebraska. Franklin County appeals.
We affirm.

II. BACKGROUND

1. APPLICABLE LAw

[1,2] Some background law is helpful to understand the
facts presented by this appeal. Neb. Const. art. 1V, § 28,
provides that TERC is empowered “to review and equalize
assessments of property for taxation within the state.” Neb.
Rev. Stat. § 77-5022 (Cum. Supp. 2016) provides that TERC
“shall annually equalize the assessed value or special value of
all real property as submitted by the county assessors on the
abstracts of assessments and equalize the values of real prop-
erty that is valued by the state.”

[3] In doing so, TERC is required “to increase or decrease
the value of a class or subclass of real property in any county
or taxing authority or of real property valued by the state so
that all classes or subclasses of real property in all counties
fall within an acceptable range.”' The acceptable range for
“agricultural land and horticultural land [is] sixty-nine to
seventy-five percent of actual value.”” The median has been

! Neb. Rev. Stat. § 77-5023(1) (Reissue 2009).
2§ 77-5023(2)(a).
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adopted by TERC as the preferred established indicator of cen-
tral tendency.> Median is defined by regulation as “the value
of the middle item in an uneven number of items arranged or
arrayed according to size; the arithmetic average of the two
central items in an even number of items similarly arranged;
[or] a positional average that is not affected by the size of
extreme values.”® Thus, TERC prefers that valuation data
“cluster” around the median value.’
If TERC finds that
the level of value of a class or subclass of real prop-
erty fails to satisfy the requirements of section 77-5023,
[TERC] shall issue a notice to the counties which it
deems either undervalued or overvalued and shall set a
date for hearing at least five days following the mailing
of the notice unless notice is waived.®
Subsequent to such a hearing, TERC shall raise or lower the
valuation of any class or subclass or real property in a county
when it is necessary to achieve equalization.” TERC’s order
following such a hearing should be entered based on infor-
mation provided to it at the hearing and should specify the
percentage of increase or decrease and the class or subclass of
real property affected.®
Each county’s assessor and the state’s Property Tax
Administrator (PTA) also have certain duties relating to the
valuation process. Neb. Rev. Stat. § 77-1514 (Cum. Supp.
2016) provides that the county assessor must prepare abstracts
of the property assessment rolls of locally assessed property,

3 442 Neb. Admin. Code, ch. 9, § 004 (2011).

4 1d., § 002.13.

5 1d., § 002.10.

® Neb. Rev. Stat. § 77-5026 (Reissue 2009).

7 Neb. Rev. Stat. § 77-5027(1) (Cum. Supp. 2016).
8 Neb. Rev. Stat. § 77-5028 (Reissue 2009).
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which should show the taxable value of property in the county
as determined by the county assessor. These abstracts must be
filed with the PTA.

As for the PTA, § 77-5027(2) provides that on or before
19 days after each county assessor files its abstracts under
§ 77-1514, the PTA must prepare and deliver to TERC and
to each county assessor its own annual reports and opinions.
Those reports and opinions

shall contain statistical and narrative reports informing
[TERC] of the level of value and the quality of assess-
ment of the classes and subclasses of real property
within the county and a certification of the opinion of
the [PTA] regarding the level of value and quality of
assessment of the classes and subclasses of real property
in the county.’
In addition, the PTA may make nonbinding recommendations
for consideration by TERC.!" In compiling this information
and formulating its opinion, the PTA may employ various
methods as provided by law and may use sales of comparable
real property in market areas similar to the county or area in
question or from another county as indicators of the level of
value and the quality of the assessment in a county.'!

2. VALUATION ACTIONS

Franklin County assessor Linda Dallman timely filed her
abstract of assessment. After receiving that abstract, the
PTA filed certain reports with TERC regarding Franklin
County’s assessment. In those reports, the PTA made a non-
binding recommendation that Franklin County’s assessment
as to agricultural land for both farmland and pastureland
be increased by 8 percent. In response to this nonbinding

9§ 77-5027(3).
10§ 77-5027(4).
11§ 77-5027(5).
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recommendation, TERC called for a hearing on Franklin
County’s valuation.

3. TERC HEARING

The primary issue raised in the hearing was Franklin
County’s valuation for grassland. Because Franklin County
had relatively few sales of grassland, the use of comparable
sales from other counties was necessary to determine the valu-
ation of that subclass. Dallman and the PTA differed on what
comparable sales should be used, which in turn affected the
valuation of grassland.

In its valuation, the PTA used 19 sales—9 sales from
within Franklin County and another 10 in comparable sales
from other counties. This resulted in an overall median of
67 percent, outside the range of 69 to 75 percent set forth by
§ 77-5023(2)(a). In Dallman’s valuation, she used 14 sales—
the same 9 sales from within Franklin County and 5 compa-
rable sales. Three of the comparable sales were used by the
PTA; two were not. Dallman testified that she rejected many
of the sales used by the PTA because they were more than
12 miles from Franklin County’s borders and she felt that,
as such, the sales were not comparable. Dallman’s valuation
resulted in an overall grassland median of 74.91 percent, just
inside the range set forth by § 77-5023(2)(a).

Ruth Sorensen, the PTA for the State of Nebraska, testified
that Dallman’s decision to not use sales beyond 12 miles of
Franklin County was inconsistent with the PTA’s current pol-
icy, which allows the use of any comparable sale from another
county so long as “the proximity to the county and the com-
parability to the county” is examined. Sorensen acknowledged
that this policy, while adopted in January 2016, was not pub-
lished until April 11, 2016. According to the record, the prior
policy generally provided that sales up to 6 miles away could
be utilized. But even that prior policy noted that in an instance
where there were still not enough comparable sales, “[t]he
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preferred method of correcting the deficiency is to supplement
the sample with comparable sales from surrounding counties,”
without a limitation on distance.

Sorensen also testified that she felt the sales outside of 12
miles from Franklin County were comparable to the grass-
land in Franklin County. Sorensen noted that the assessors
of Webster and Harlan Counties, Nebraska, agreed, as both
used those sales in grassland valuations for their respec-
tive counties.

4. TERC’s ORDER

Following the show cause hearing, TERC entered its writ-
ten findings and order adjusting value. As to all areas except
one, TERC found that statistical studies of the level of value
and the quality of assessment were reliable and representa-
tive of the level of value and quality of assessment for the
category in question. But as to the “land use grass” sub-
class of the agricultural and horticultural land class of real
property not receiving special valuation, excluding timber
subclass and improvements, TERC found that an adjustment
was necessary.

For this subclass, TERC’s order noted that the level of value
was 66.61 percent of actual or fair market value, as shown by
the reports and opinions of the PTA. The order stated that this
level was not within the acceptable range of 69 to 75 percent,
and must be adjusted upward by 8 percent to a 72-percent
level of value. Franklin County appeals.

III. ASSIGNMENTS OF ERROR
Franklin County assigns, renumbered, that TERC (1) erred
by relying on statistics prepared by the PTA, including sales
that should not have been considered comparable sales; (2)
violated Neb. Const. art. VIII by failing to uniformly and pro-
portionally equalize Franklin County valuations; (3) erred by
adjusting the grassland value of property in Franklin County
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upward by 8 percent; and (4) erred by denying its motion
to reconsider.

IV. STANDARD OF REVIEW
[4,5] Appellate courts review decisions rendered by TERC
for errors appearing on the record."” When reviewing a judg-
ment for errors appearing on the record, an appellate court’s
inquiry is whether the decision conforms to the law, is sup-
ported by competent evidence, and is neither arbitrary, capri-
cious, nor unreasonable."

V. ANALYSIS

1. USE oF PTA STATISTICS
Franklin County first assigns as error TERC’s reliance on
the statistics prepared by the PTA.

(a) Reliance on PTA Values Rather
Than County Values
Franklin County first argues that TERC relied solely on
the values provided by the PTA and not the values certified
by Franklin County and that the Franklin County values and
underlying sales files were not made available to TERC.
Franklin County is misconstruing the applicable statutes.
As Franklin County argues, TERC is required by § 77-5022
to “annually equalize the assessed value or special value of
all real property as submitted by the county assessors on the
abstracts of assessments.” But contrary to Franklin County’s
contention, TERC is not required to use only the abstract pro-
vided by the county to equalize that value.
The PTA is statutorily required, under § 77-5027, to pro-
vide to TERC the very information it provided to TERC in

12 Neb. Rev. Stat. § 77-5019(5) (Cum. Supp. 2016). See JOH La Vista Conf.
Cir- v. Sarpy Cty. Bd. of Equal., 285 Neb. 120, 825 N.W.2d 447 (2013).

13 JOH La Vista Conf. Ctr. v. Sarpy Cty. Bd. of Equal., supra note 12.
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this case. That section also authorizes the PTA to make non-
binding recommendations regarding valuation to TERC. And
TERC is to use all information provided at its hearing to make
its determination.

Information was provided to TERC by both the PTA and
Franklin County. The record shows that TERC considered all
the information and concluded that an upward increase of 8
percent on grassland was warranted. TERC did not err in con-
sidering the PTA’s figures.

(b) Presumption of Correctness

Franklin County also argues that its figures were entitled
to a presumption of correctness under 350 Neb. Admin. Code,
ch. 12, § 003.04 (2009). Franklin County is correct insofar as
this regulation requires that its figures, as entered into the state
sales record by an assessor, are presumed to be correct.

But it is not the figures entered by Franklin County that
were challenged. Those figures were used by both Franklin
County and the PTA in determining the appropriate valuation.
It is the comparable sales outside of Franklin County that are
at issue. That regulation is simply not relevant in this case.

(c) Comparable Sales Standard

Finally, Franklin County argues that TERC should not have
accepted the PTA’s comparable sales from counties further than
12 miles from Franklin County because of the recent change in
policy. This contention is also without merit.

The PTA acknowledges that a different policy generally
providing for use of comparable sales no more than 6 miles
from a county’s border was previously in place. The PTA fur-
ther acknowledges that a new policy—that the PTA could use
any comparable sale so long as “the proximity to the county
and the comparability to the county”—was effective begin-
ning in January 2016, but was not published on its website
until April 11, 2016, just prior to the show cause hearing in
this case.
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But this standard is not a rule or statute, and is not explicitly
applicable to county assessors. Rather, it is a policy directed at
the PTA. This is consistent with the statutory obligation on the
part of the PTA to determine the level of value and quality of
assessment in all counties.'*

Moreover, Franklin County suggests that the prior policy
was a fixed 6-mile rule. In fact, the prior standard was flex-
ible in allowing the use of sales outside of 6 miles. This is
evidenced by Dallman’s testimony that she utilized sales up to
12 miles from Franklin County’s border. This argument, and
in turn Franklin County’s first assignment of error, is with-
out merit.

2. LACK OF PROPORTIONALITY

In its second assignment of error, Franklin County contends
that TERC violated Neb. Const. art. VIII by failing to uni-
formly and proportionally value grasslands in the state. This
assertion is not supported by evidence in the record. Franklin
County refers us to several figures suggesting a difference in
grassland valuation between the counties, but offers no expla-
nation beyond a list of those numbers. As TERC notes, there
are any number of reasons explaining why a particular valua-
tion is what it is, and without context to a value, a list of num-
bers indicates nothing.

There is no merit to Franklin County’s second assignment
of error.

3. REMAINING ASSIGNMENTS OF ERROR
Franklin County also assigns that TERC erred in the upward
adjustment of its level of value. We review decisions ren-
dered by TERC for errors appearing on the record,'” and con-
sider whether the decision conforms to the law, is supported

14 See § 77-5027.

15§ 77-5019(5). See JOH La Vista Conf. Ctr. v. Sarpy Cty. Bd. of Equal.,
supra note 12.
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by competent evidence, and is neither arbitrary, capricious,
nor unreasonable.'

We have concluded that TERC did not err in utilizing the
PTA’s statistics. TERC’s decision conformed to the law. There
was evidence in the record supporting TERC’s adjustment,
and its decision was not arbitrary, capricious, or unreason-
able. As such, we cannot find error in TERC’s upward adjust-
ment. Nor did TERC err in denying Franklin County’s motion
to reconsider.

VI. CONCLUSION
TERC’s order adjusting the Franklin County grassland value
upward by 8 percent is affirmed.
AFFIRMED.

16 See JOH La Vista Conf. Ctr. v. Sarpy Cty. Bd. of Equal., supra note 12.
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Sentences: Appeal and Error. Where a sentence imposed within the
statutory limits is alleged on appeal to be excessive, the appellate court
must determine whether the sentencing court abused its discretion in
considering and applying the relevant factors as well as any applicable
legal principles in determining the sentence to be imposed.

Sentences. When imposing a sentence, the sentencing judge should
consider the defendant’s (1) age, (2) mentality, (3) education and expe-
rience, (4) social and cultural background, (5) past criminal record or
record of law-abiding conduct, and (6) motivation for the offense, as
well as (7) the nature of the offense and (8) the violence involved in the
commission of the offense. The sentencing court is not limited to any
mathematically applied set of factors.

. The appropriateness of a sentence is necessarily a subjective judg-
ment and includes the sentencing judge’s observation of the defendant’s
demeanor and attitude and all the facts and circumstances surrounding
the defendant’s life.

Appeal and Error. An appellate court always reserves the right to note
plain error which was not complained of at trial or on appeal.

Statutes: Appeal and Error. Statutory interpretation presents a ques-
tion of law, which an appellate court reviews independently of the lower
court’s determination.

_ . Statutory language is to be given its plain and ordinary
meaning, and an appellate court will not resort to interpretation to
ascertain the meaning of statutory words which are plain, direct, and
unambiguous.

Statutes. It is not within the province of a court to read a meaning into
a statute that is not warranted by the language; neither is it within the
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province of a court to read anything plain, direct, or unambiguous out
of a statute.

8. Statutes: Legislature: Intent. In reading a statute, a court must deter-
mine and give effect to the purpose and intent of the Legislature as
ascertained from the entire language of the statute considered in its
plaln ordlnary, and popular sense.

9. . Components of a series or collection of statutes
pertammg to a certam subject matter are in pari materia and should
be conjunctively considered and construed to determine the intent of
the Legislature, so that different provisions are consistent, harmonious,
and sensible.

10. Criminal Law: Statutes: Legislature: Sentences. Generally, when the
Legislature amends a criminal statute by mitigating the punishment after
the commission of a prohibited act but before final judgment, the pun-
ishment is that provided by the amendatory act unless the Legislature
specifically provided otherwise.

11. Appeal and Error. An alleged error must be both specifically assigned
and specifically argued in the brief of the party asserting the error to be
considered by an appellate court.

Appeals from the District Court for Hall County: JouN P.
ICENOGLE, Judge. Judgment in No. S-16-419 affirmed. Judgment
in No. S-16-425 affirmed in part and in part vacated, and cause
remanded with directions.

Matthew A. Works, Deputy Hall County Public Defender,
for appellant.

Douglas J. Peterson, Attorney General, and Sarah E. Marfisi
for appellee.

HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KELcH, and FUNKE, JJ.

KELCH, J.
INTRODUCTION
In these consolidated appeals, Jesus A. Chacon challenges
his sentences for his convictions of two counts of possession
of a controlled substance and one count of driving under the
influence. In both cases, Chacon assigns that his sentences
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were excessive. We affirm Chacon’s sentence for possession
of a controlled substance in case No. S-16-419 and his sen-
tence for driving under the influence in case No. S-16-425.
However, based on our analysis of 2015 Neb. Laws, L.B. 605,
and 2016 Neb. Laws, L.B. 1094, we vacate Chacon’s sentence
for possession of a controlled substance in case No. S-16-425
and remand the cause for resentencing in accordance with
this opinion.

BACKGROUND

In case No. S-16-419, the State brought criminal charges
against Chacon as a result of events that occurred on July 16,
2015. The State’s information charged that on July 16, Chacon
(1) criminally impersonated another person and (2) possessed a
controlled substance, methamphetamine.

Case No. S-16-425 arises from events that occurred on
December 28, 2015. The State’s information alleged that on
that date, Chacon unlawfully (I) possessed a controlled sub-
stance, methamphetamine; (2) tampered with physical evi-
dence; (3) operated a motor vehicle while under the influence,
second offense; and (4) operated a motor vehicle during a
period of revocation, second offense.

On January 29, 2016, pursuant to a plea agreement encom-
passing both cases Nos. S-16-419 and S-16-425, and a third
case not at issue on this appeal, Chacon pled no contest to
the two Class IV felony charges of possession of a controlled
substance and the single Class W misdemeanor charge of driv-
ing under the influence, second offense. In return for Chacon’s
pleas, the State agreed to dismiss all other charges and to
recommend concurrent sentences for all convictions resulting
from the two cases now on appeal.

According to the factual basis provided by the State, on July
16, 2015, law enforcement officers in Hall County, Nebraska,
made contact with Chacon at a residence regarding loud music.
When officers arrived, Chacon was at his vehicle. Chacon ini-
tially identified himself with a false name, but after a search
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of the false name returned warrants and prompted officers
to place Chacon under arrest, he admitted that his name was
“Jesus Chacon” and that the initial name he had given was
inaccurate. An officer observed a baggie in the front seat of
Chacon’s vehicle containing a white crystal-like substance
which the officer believed to be methamphetamine. A search
of Chacon’s correct name showed multiple warrants, and he
was arrested and transported to Hall County jail. Subsequent
testing of the crystal-like substance returned a positive result
for methamphetamine, weighing 2.3 grams.

On December 28, 2015, officers in Hall County observed
a vehicle fail to yield and then execute two turns without sig-
naling. Officers initiated a traffic stop and made contact with
Chacon, who was driving the vehicle. A license check revealed
that Chacon’s license was suspended. Officers observed that
Chacon had bloodshot eyes and “rancid” breath; and Chacon
was grinding his teeth and had rigid muscle tone, indicative
of a person under the influence of a stimulant drug. Officers
further observed a plastic baggie between the front passenger
door and the passenger seat.

Chacon performed poorly on field sobriety tests. A pre-
liminary breath test showed no alcohol content in his breath.
Officers arrested Chacon and transported him to Hall County
jail, where he was determined to be under the influence of
a drug. A search of Chacon’s vehicle revealed methamphet-
amine. Officers also searched Chacon’s person and discov-
ered a coin-sized Ziploc bag containing methamphetamine in
his pocket.

The district court accepted Chacon’s pleas of no contest to
possession of a controlled substance in cases Nos. S-16-419
and S-16-425 and his plea of no contest to driving under the
influence in case No. S-16-425. Regarding enhancement, the
parties stipulated that the driving under the influence offense
was a second offense and that Chacon had previously been
convicted of driving under the influence in Dawson County,
Nebraska, on June 19, 2014. The district court enhanced the
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penalty to driving under the influence, second offense, and
then found Chacon guilty of all three charges. The district court
ordered a presentence investigation and scheduled sentencing
for March 30, 2016.

Chacon was 45 years old at the time of the presentence
investigation. He had graduated from high school and had
worked in the construction and meatpacking industries, but
had been unemployed since 2014. According to the presen-
tence investigation, Chacon was divorced, with one child,
age 16, residing with her mother in Arizona. Chacon reported
that his closest companions served as positive supporters
in his life and did not have issues with substance abuse or
prior arrests.

The presentence investigation revealed that Chacon has
a long criminal history beginning in 1992, with charges
filed in at least 18 prior incidents. Chacon’s criminal his-
tory includes three convictions related to theft, three previ-
ous convictions for driving under the influence, and four
previous convictions for driving under suspension and/or
revocation or without an operator’s license. Further, at the
time of the presentence investigation, Chacon had an open
charge for second degree assault, a Class IV felony offense,
in Dawson County. The presentence investigation noted that
although the criminal impersonation charge was dismissed in
this case pursuant to the plea deal, Chacon’s record shows
several aliases.

Chacon had previously been sentenced to probation at least
four times, but he reoffended during at least three of those
terms, in 1992 and 2015. Chacon was court-ordered to com-
plete a drug assessment in 2014 but did not attend that appoint-
ment. The presentence investigation rated him as an overall
high risk for recidivism, with high risk in the categories of
criminal history and procriminal attitude, and very high risk in
the category of drug and/or alcohol abuse.

The presentence investigation also described significant
mental health issues. Chacon experienced suicidal ideation
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in 2007 when his marriage ended and again in 2014 when
his girlfriend ended their relationship. During these periods,
Chacon used cocaine or methamphetamine “to cope.” The
presentence investigation reflects that Chacon had been hos-
pitalized and committed due to his mental health issues, but
he refused to engage in the treatment process and did not con-
nect his mental health issues with his drug use. At the time of
the presentence investigation, Chacon was taking antidepres-
sant medication. Chacon reported that he would participate in
any recommended treatment for substance abuse. The presen-
tence investigation anticipated that Chacon’s inability to speak
English could hinder his recovery.

On March 30, 2016, the district court conducted a sen-
tencing hearing for both cases. The record demonstrates that
in imposing its sentences, the district court heard evidence
regarding Chacon’s history and character, as well as the nature
and circumstances of each crime. The district court found that
a sentence of probation would be unsuitable for protecting the
public, because Chacon had a history of failed probationary
sentences and would be best served by a treatment program
facilitated by a correctional institution.

In case No. S-16-419, the case arising from the July 16,
2015, possession offense, the district court sentenced Chacon to
a period of incarceration with the Department of Correctional
Services for 20 months to 5 years.

In case No. S-16-425, the case arising from the December
28, 2015, offenses, the district court sentenced Chacon to 2
years’ imprisonment with 12 months of postrelease supervi-
sion for possession of a controlled substance. For driving
under the influence, the district court sentenced Chacon to
6 months’ incarceration, fined him $500, and suspended his
driving privileges for 18 months. Chacon was given credit
for 135 days of time served against his sentences in case
No. S-16-425.

The district court sentenced Chacon concurrently on all
three convictions.
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Chacon now appeals his sentences in cases Nos. S-16-419
and S-16-425. We granted the State’s motion to consolidate
the appeals.

ASSIGNMENT OF ERROR
In both cases, Chacon assigns that the district court imposed
excessive sentences.

ANALYSIS

POSSESSION OF CONTROLLED SUBSTANCE
IN CASE No. S-16-419:
No ABUSE OF DISCRETION

In case No. S-16-419, Chacon assigns and argues that the
district court imposed an excessive sentence for possession of
a controlled substance. However, he concedes, and we agree,
that his sentence on that charge falls within the statutory limits.
The criminal activity underlying case No. S-16-419 occurred
in July 2015. As a result, Chacon pled no contest to posses-
sion of a controlled substance, a Class IV felony, in violation
of Neb. Rev. Stat. § 28-416(3) (Cum. Supp. 2014). For acts
committed prior to August 30, 2015, a Class IV felony is
punishable by up to 5 years’ imprisonment, a $10,000 fine,
or both. See Neb. Rev. Stat. § 28-105(1) (Cum. Supp. 2014)
and § 28-105(7) (Supp. 2015). See, also, State v. Aguallo, 294
Neb. 177, 881 N.W.2d 918 (2016) (changes made to penalties
for Class IV felonies by L.B. 605 do not apply to any offense
committed prior to August 30, 2015). Accordingly, Chacon’s
sentence of 20 months’ to 5 years’ incarceration falls within
the statutory limits.

[1-3] Where a sentence imposed within the statutory limits
is alleged on appeal to be excessive, the appellate court must
determine whether the sentencing court abused its discretion
in considering and applying the relevant factors as well as
any applicable legal principles in determining the sentence
to be imposed. State v. Oldson, 293 Neb. 718, 884 N.W.2d
10 (2016). When imposing a sentence, the sentencing judge
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should consider the defendant’s (1) age, (2) mentality, (3)
education and experience, (4) social and cultural background,
(5) past criminal record or record of law-abiding conduct, and
(6) motivation for the offense, as well as (7) the nature of the
offense and (8) the violence involved in the commission of the
offense. /d. The sentencing court is not limited to any math-
ematically applied set of factors. /d. The appropriateness of a
sentence is necessarily a subjective judgment and includes the
sentencing judge’s observation of the defendant’s demeanor
and attitude and all the facts and circumstances surrounding
the defendant’s life. /d.

The record demonstrates that the district court sufficiently
considered Chacon’s background and the aforementioned fac-
tors in imposing Chacon’s sentence in case No. S-16-419. At
the sentencing hearing, the district court noted that a sentence
of probation would not adequately protect the public in light
of Chacon’s past history of failing to comply with probation
and his need for inpatient substance abuse treatment. Further,
the district court ordered Chacon’s presentence investigation,
which reveals a criminal history spanning decades and details
a failure to succeed on probation or take advantage of treat-
ment opportunities.

Given these considerations, the district court properly exer-
cised its discretion in imposing Chacon’s sentence for posses-
sion of a controlled substance in case No. S-16-419. See State
v. Oldson, supra.

POsSESSION OF CONTROLLED SUBSTANCE
IN Cast No. S-16-425:
PLAIN ERROR
Chacon assigns and argues that the district court imposed
an excessive sentence for possession of a controlled substance
in case No. S-16-425. He acknowledges that the sentence
imposed was within the statutory limits in effect at that time,
but he asserts that the district court nonetheless abused its
discretion because, under the factors to be considered in
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sentencing, the circumstances support a lesser penalty. As we
explain below, we agree that the district court acted within
the statutory limits in effect at the time when it sentenced
Chacon to 2 years’ imprisonment with 12 months of postrelease
supervision for possession of a controlled substance in case
No. S-16-425. However, considering again, as we did above,
Chacon’s criminal history, failed attempts at probation, and
past resistance to treatment, we find that the district court did
not abuse its discretion in sentencing him on this conviction.
See State v. Oldson, supra.

[4] However, an appellate court always reserves the right
to note plain error which was not complained of at trial or
on appeal. State v. Samayoa, 292 Neb. 334, 873 N.W.2d 449
(2015). With respect to Chacon’s felony sentence in case
No. S-16-425, the State opines that plain error has occurred
due to the doctrine enunciated in State v. Randolph, 186
Neb. 297, 183 N.W.2d 225 (1971), and the interplay between
L.B. 605 and L.B. 1094, the latter of which took effect after
Chacon’s sentence. We agree.

[5-9] We begin by recounting the principles that govern our
analysis. Statutory interpretation presents a question of law,
which an appellate court reviews independently of the lower
court’s determination. State v. Draper, 289 Neb. 777, 857
N.W.2d 334 (2015); State v. Smith, 286 Neb. 77, 834 N.W.2d
799 (2013). Statutory language is to be given its plain and ordi-
nary meaning, and an appellate court will not resort to inter-
pretation to ascertain the meaning of statutory words which are
plain, direct, and unambiguous. State v. Raatz, 294 Neb. 852,
885 N.W.2d 38 (2016). It is not within the province of a court
to read a meaning into a statute that is not warranted by the
language; neither is it within the province of a court to read
anything plain, direct, or unambiguous out of a statute. /d. In
reading a statute, a court must determine and give effect to the
purpose and intent of the Legislature as ascertained from the
entire language of the statute considered in its plain, ordinary,
and popular sense. /d. Components of a series or collection



-212 -

296 NEBRASKA REPORTS
STATE v. CHACON
Cite as 296 Neb. 203

of statutes pertaining to a certain subject matter are in pari
materia and should be conjunctively considered and construed
to determine the intent of the Legislature, so that different pro-
visions are consistent, harmonious, and sensible. /d.

L.B. 605 became effective on August 30, 2015, prior to
sentencing in the instant case and prior to the events that led
the State to charge Chacon with possession of a controlled sub-
stance in case No. S-16-425. L.B. 605 amended Neb. Rev. Stat.
§ 29-2260(5) (Supp. 2015), which provided:

For all sentences of imprisonment for Class III, IIIA,
or IV felonies, other than those imposed consecutively
or concurrently with a sentence to imprisonment for
a Class I, IA, IB, IC, ID, II, or IIA felony, the court
shall impose a determinate sentence within the appli-
cable range in section 28-105, including a period of post-
release supervision.
(Emphasis supplied.) Therefore, at the time Chacon was sen-
tenced, Nebraska law required prison sentences for Class IV
felonies, except for those sentenced concurrently or consecu-
tively with higher class felonies, to be determinate with a period
of postrelease supervision. See § 29-2260(5). On March 30,
2016, the district court sentenced Chacon concurrently for two
Class IV felonies and a Class W misdemeanor. Thus, Chacon
was not sentenced for a Class IV felony that was imposed
consecutively or concurrently with a higher class felony. As of
the date of Chacon’s sentencing for the Class IV felony in case
No. S-16-425, § 28-105(1) and (7) (Supp. 2015) authorized a
maximum penalty of 2 years’ imprisonment with 12 months’
postrelease supervision, a $10,000 fine, or both. Accordingly,
the district court’s determinate sentence of 2 years’ imprison-
ment with a 12-month period of postrelease supervision fell
within the statutory limits and followed the proper procedure
for Class IV felonies as outlined in § 29-2260(5) at the time
of sentencing.

However, on April 20, 2016, after sentencing, but while

this matter was pending on appeal, L.B. 1094 took effect.
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L.B. 1094 struck subsection (5) from § 29-2260 and added
Neb. Rev. Stat. § 29-2204.02(4) (Reissue 2016), which
provides:
For any sentence of imprisonment for a Class III, II1A,
or IV felony for an offense committed on or after August
30, 2015, imposed consecutively or concurrently with
(a) a sentence for a Class I, IlIA, or IV felony for
an offense committed prior to August 30, 2015, or (b)
a sentence of imprisonment for a Class I, IA, IB, IC,
ID, II, or IIA felony, the court shall impose an indeter-
minate sentence within the applicable range in section
28-105 that does not include a period of post-release
supervision, in accordance with the process set forth in
section 29-2204.
(Emphasis supplied.) Had Chacon been sentenced pursuant
to L.B. 1094, he would have received an indeterminate sen-
tence without postrelease supervision for possession of a con-
trolled substance in case No. S-16-425. This penalty, without
postrelease supervision, would have been more favorable to
Chacon than the sentence he received under the statute in
effect at the time of sentencing.

[10] Under the Randolph doctrine, generally, when the
Legislature amends a criminal statute by mitigating the punish-
ment after the commission of a prohibited act but before final
judgment, the punishment is that provided by the amendatory
act unless the Legislature specifically provided otherwise. See
State v. Randolph, 186 Neb. 297, 183 N.W.2d 225 (1971). But,
the Randolph doctrine does not apply if the Legislature cre-
ated a “new crime” rather than merely changing the penalty
for an existing crime. See State v. Duncan, 291 Neb. 1003, 870
N.W.2d 422 (2015).

Chacon’s sentence for possession of a controlled sub-
stance in case No. S-16-425 fits the criteria contemplated by
the Randolph doctrine. We have already explained that the
application of L.B. 1094 would mitigate Chacon’s sentence,
which is not yet final, given that this direct appeal is still
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pending. See State v. Duncan, supra (sentence on appeal is
not final judgment until entry of final mandate). Furthermore,
L.B. 1094’s sentencing changes to Class IV felonies do not
constitute a “new crime,” and the Legislature did not specifi-
cally provide that the changes wrought by L.B. 1094 ought
not apply retroactively to Class IV felonies that predate it.
Indeed, Neb. Rev. Stat. § 83-1,135.02 (Cum. Supp. 2016)
provides that L.B. 1094°s amendments to § 29-2204.02 “apply
to all committed offenders under sentence, on parole, or on
probation on or after April 20, 2016.” Chacon was a commit-
ted offender under sentence as of April 20, 2016, L.B. 1094’s
effective date.

Although L.B. 1094 was not in effect at the time of sen-
tencing, the plain language of the statute and the Randolph
doctrine compel us to apply it to Chacon’s sentence for pos-
session of a controlled substance in case No. S-16-425. As a
matter of plain error, therefore, we conclude that Chacon is
entitled to retroactive relief under L.B. 1094. Consequently,
we vacate Chacon’s sentence for possession of a controlled
substance in case No. S-16-425 and remand the cause for
resentencing consistent with § 29-2204.02(4) and the stan-
dard set forth in State v. Artis, ante p. 172, 893 N.W.2d 421
(2017), wherein we recently explained L.B. 1094’s practi-
cal impact on sentencing for Class IV felonies pursuant to
§ 29-2404.02(4).

DRIVING UNDER INFLUENCE IN S-16-425:
NOT ASSIGNED AND ARGUED

[11] In case No. S-16-425, Chacon was sentenced for both
possession of a controlled substance and driving under the
influence. Chacon’s brief in case No. S-16-425 assigns that
“[t]he sentence imposed in this case was excessive.” However,
Chacon’s brief argues only that his sentence for possession of
a controlled substance was excessive. An alleged error must
be both specifically assigned and specifically argued in the
brief of the party asserting the error to be considered by an
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appellate court. State v. Filholm, 287 Neb. 763, 848 N.W.2d
571 (2014). Accordingly, we do not consider the propriety
of Chacon’s sentence for driving under the influence in case
No. S-16-425.

CONCLUSION
In case No. S-16-419, we find that the district court did not
abuse its discretion in sentencing Chacon for possession of a
controlled substance, and we affirm. In case No. S-16-425, we
also affirm Chacon’s sentence for driving under the influence.
However, in light of our application of the Randolph doctrine
to L.B. 1094, we vacate Chacon’s sentence for possession of
a controlled substance in case No. S-16-425 and remand the
cause for resentencing in accordance with this opinion.
JUDGMENT IN No. S-16-419 AFFIRMED.
JUDGMENTINNO. S-16-425 AFFIRMED IN PART
AND IN PART VACATED, AND CAUSE REMANDED
WITH DIRECTIONS.
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Nebraska Supreme Court

I attest to the accuracy and integrity
of this certified document.

-- Nebraska Reporter of Decisions

JOHN ZAPATA, AN INDIVIDUAL AND AS AN ASSIGNEE,
APPELLANT, V. DONALD MCHUGH, AN INDIVIDUAL,
ET AL., APPELLEES.

893 N.w.2d 720

Filed March 31, 2017. No. S-16-511.

Motions to Dismiss: Pleadings: Appeal and Error. A district court’s
grant of a motion to dismiss on the pleadings is reviewed de novo,
accepting the allegations in the complaint as true and drawing all rea-
sonable inferences in favor of the nonmoving party.

Corporations: Attorney and Client. Business entities existing separate
from their owners are not their own proper persons who may appear in
court without the representation of an attorney.

Attorney and Client. Persons not licensed to practice law in Nebraska
are prohibited from prosecuting an action or filing papers in the courts
of this state on behalf of another.

. Abstractions cannot appear pro se.

. A layperson’s lack of professional skills and ethical obligations
imposes undue burdens on opposing parties and the courts.

. The rule that a layperson cannot appear in court in a representa-
tive capacity cannot be circumvented by subterfuge.

Corporations: Assignments: Attorney and Client. An assignment of a
distinct business entity’s cause of action to an assignee who then brings
such suit requires that the assignee must be represented by counsel and
cannot brmg such action pro se.

o : . To permit a distinct business entity to maintain liti-
gatlon through the device of an assignment would destroy the salutary
principle that a corporation cannot act in legal matters or maintain litiga-
tion Wlthout the benefit of an attorney.

. When an assignee brings suit in his or her own
name, the assignee is still bound by the business entity’s limitation
that any legal action arising out of its interests must be represented
by counsel.
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10. Actions: Pleadings: Parties. The character in which one is a party to
a suit, and the capacity in which a party sues, is determined from the
allegations of the pleadings and not from the caption alone.

Appeal from the District Court for Lancaster County: STEVEN
D. Burns, Judge. Affirmed.

John Zapata, pro se.
No appearance for appellees.

HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, KELCH,
and FUNKE, JJ.

WRIGHT, J.
NATURE OF CASE

The plaintiff, as both an individual and an assignee, filed
an action pro se to recover for wrongs allegedly committed
against the assignor, a limited liability corporation (LLC).
The district court dismissed the action on the grounds that
the plaintiff engaged in the unauthorized practice of law and
that the pleadings, accordingly, were a nullity. The district
court reasoned that an LLC is an entity incapable of self-
representation and that the policy reasons requiring representa-
tion by an attorney of such entity’s interests cannot be circum-
vented through the assignment of the business entity’s cause of
action to a layperson. The plaintiff appeals.

BACKGROUND
This action was brought pro se by John Zapata. The first
pleading in the record is a “Mandatory Disclosure” filed under
the caption, “John Zapata, an individual and as an Assignee,
Plaintiff, v. Donald McHugh, an individual, et. al., Defendant.”
The complaint is not in the record, but documents attached to
the mandatory disclosure purported to describe $11,100 in lost
rent and $21,973.41 in repair costs owed by Lincoln Metal
Recycling and Donald McHugh in relation to an address on

Saunders Avenue in Lincoln, Nebraska.
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At the pretrial conference on April 21, 2016, the court asked
the parties to submit a joint pretrial conference order identify-
ing the factual and legal issues to be tried. The court gave the
parties 10 days to complete the order. The court, sua sponte,
raised the issue whether Zapata could bring an action pro se
based upon assignments from corporations on claims those
organizations may have. The court gave the parties time to
brief the issue.

The parties subsequently submitted a consolidated joint
pretrial conference order, which stated that it superseded all
prior pleadings in the case. The order stated that the claim
was based on the fact that McHugh Metal Brokerage, LLC,
vacated premises leased to it by Zapata’s assignor, Coljo
Investments, LLC (Coljo), the owner of the premises. The
pretrial order stated that Zapata was “an individual and an
assignee” who filed his complaint pursuant to Neb. Rev. Stat.
§ 25-302 (Reissue 2016). Zapata alleged that he paid consid-
eration to Coljo in order to collect the alleged debt owed by
the defendants.

The parties presented as legal issues whether there was a
valid assignment to Zapata, whether Zapata was a real party in
interest and had standing to bring the action, and whether the
court had jurisdiction over the parties and the subject matter
of the action.

As to the underlying merits, the parties stated that the legal
issues were whether McHugh Metal Brokerage was liable to
Zapata or Coljo arising out of the lease agreement, the nature
and extent of any unpaid rentals, and the measure of damages
for the reasonable cost for repairs to Coljo’s premises.

On May 19, 2016, the district court dismissed the action.
The court considered the defendants to have moved for dis-
missal in the joint pretrial conference order. The court con-
cluded that even if the assignment of any right of action by
Coljo to Zapata was effective, Zapata could not proceed pro
se with the action on the assigned claims. The court explained
that the right to represent oneself pro se, as set forth in Neb.
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Rev. Stat. § 7-101 (Reissue 2012), does not extend to the rep-
resentation of any other person or entity. The court cited to sev-
eral cases setting forth the general propositions that corporate
entities cannot be represented pro se and that this rule cannot
be circumvented through an assignment of the corporate claims
to a pro se plaintift.’

The court also cited to an unpublished case in Indiana
involving Zapata himself, who brought the action as Zapata,
doing business as Zapata Collection Services, “‘an Individual
and as Assignee.””” In that case, the appellate court affirmed
the dismissal of Zapata’s action. The court held that there
was no bona fide assignment, because Zapata and the corpo-
rate assignor were inextricably linked; therefore, the alleged
assignor of the claim for damages was the real party in inter-
est and, as a corporate entity, was required to be represented
by counsel.?

While the district court noted that in this case, Zapata did
not list Coljo as a party, it found that such fact was not deci-
sive, stating: “[Zapata] may not escape the fact that what he
is attempting to litigate is not his claim. It is the claim of
another which has merely been assigned to him. This is true
even if [Zapata] is the one who will receive the entirety of
any recovery.”

As for Zapata’s claim that he had a right to proceed pro se
under Neb. Rev. Stat. § 25-304 (Reissue 2016), the district
court stated that while Zapata had a right to bring an assigned

' See, Palazzo v. Gulf Oil Corp., 764 F.2d 1381 (11th Cir. 1985); Jones v.
Niagara Frontier Transp. Authority, 722 F.2d 20 (2d Cir. 1983); Bischoff v.
Waldorf, 660 F. Supp. 2d 815 (E.D. Mich. 2009); In re Thomas, 387 B.R.
808 (D. Colo. 2008); People v. Adams, 243 P.3d 256 (Colo. 2010).

2 Zapata v. Ball State University, No. 18A04-1310-CC-534, 2014 WL
3547028 at *1 (Ind. App. July 18, 2014) (unpublished opinion listed in
table at 16 N.E.3d 491 (2014)).

.
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action in his own name, this did not excuse the requirement
that an attorney is required when the action derives from a
wrong to a corporation. The court concluded that permitting
the present action to go forward would unlawfully circum-
vent § 7-101. The court found the proceedings were a nullity.
Zapata appeals.

Zapata has brought similar pro se actions in Nebraska. In
Zapata v. OQBE Ins. Co.,* the Nebraska Court of Appeals, in
an unpublished opinion, affirmed the dismissal of an action
brought by Zapata after being assigned a corporation’s claims.
The Court of Appeals reasoned in relevant part that although
Zapata may have identified himself as both an individual and
assignee, his claims were for damages to the corporation.
Citing to Steinhausen v. HomeServices of Neb.,> the Court
of Appeals concluded that Zapata could not prosecute any
claim on behalf of the corporation, because he was not a
licensed attorney.

ASSIGNMENTS OF ERROR
Zapata assigns as error, summarized and restated, that the
district court erred in dismissing his complaint as an individual
and as an assignee.

STANDARD OF REVIEW
[1] A district court’s grant of a motion to dismiss on the
pleadings is reviewed de novo, accepting the allegations in
the complaint as true and drawing all reasonable inferences in
favor of the nonmoving party.®

4 Zapata v. QBE Ins. Co., No. A-15-126, 2015 WL 9487813 (Neb. App.
Dec. 29, 2015) (selected for posting to court website).

5 Steinhausen v. HomeServices of Neb., 289 Neb. 927, 857 N.W.2d 816
(2015).

® Anderson v. Wells Fargo Fin. Accept., 269 Neb. 595, 694 N.W.2d 625
(20095).
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ANALYSIS

LAYPERSON CANNOT REPRESENT LLC

Zapata does not dispute the general rule that a layperson
cannot represent a corporation or other distinct business entity
existing legally separate from its owner—including an LLC.’
The rule that such entities may litigate only through a duly
licensed attorney is “venerable and widespread.” This rule
prohibits even presidents, major stockholders, and sole owners
from appearing pro se in relation to causes of action involving
the entity’s status as a business.’

[2] It is well settled that such business entities are artifi-
cial persons who cannot appear in their own behalf, but must
appear through an agent; thus, they are not their own proper
persons who may appear in court without the representation
of an attorney.!° And “because self-representation by unskilled
persons usually leads to delay, confusion and other difficulties
in the judicial system, the state has no interest in extending
the right of self-representation to corporations.”!!

[3] Persons not licensed to practice law in Nebraska
are prohibited from prosecuting an action or filing papers
in the courts of this state “on behalf of another.”'? Under
§ 7-101, no such “person” shall practice law in any action
or proceeding “to which he is not a party.” Neb. Rev. Stat.
§ 7-110 (Reissue 2012) expands upon the exception to the
unauthorized practice of law for persons as a party, stat-
ing that plaintiffs shall have the liberty of prosecuting “in

7 See Lattanzio v. COMTA, 481 F.3d 137 (2d Cir. 2007).
8 Jones v. Niagara Frontier Transp. Authority, supra note 1, 722 F.2d at 22.

° See, Palazzo v. Gulf Oil Corp., supra note 1; Steinhausen v. HomeServices
of Neb., supra note 5.

1 See Annot., 8 A.L.R.5th 653 (1992).
' Id. at 653.

12 Steinhausen v. HomeServices of Neb., supra note 5, 289 Neb. at 934, 857
N.W.2d at 825.
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B 3

their proper persons,” which we have said means, “‘in their
own persons.””!3

[4] We have explained that an entity is an abstraction, not
a person. “‘[Albstractions cannot appear pro se.’”'* Distinct
business entities must appear by counsel or not at all.'®

[5] We applied this rule most recently in Steinhausen to
affirm the dismissal of causes of action relating to an LLC’s
status as a business, brought pro se by the sole owner of the
LLC.'"" We noted that the prohibition of the unauthorized
practice of law protects citizens and litigants in the admin-
istration of justice from the mistakes of the ignorant on the
one hand and the machinations of the unscrupulous on the
other.!” A layperson’s lack of professional skills and ethical
obligations imposes undue burdens on opposing parties and
the courts.'®

[6] We reasoned that while an LLC has the capacity to sue
and be sued in its own name, the Legislature’s grace in con-
ferring the significant privilege of limited liability “‘“carries
with it obligations . . . to hire a lawyer . . . to sue or defend
on behalf of the entity.”””!” This, we said, is no less true for
an LLC with a single owner.”” And we emphasized that “the
rule that a layperson cannot appear in court in a representative
capacity cannot be circumvented by subterfuge.”?!

13 Jd. at 935, 857 N.W.2d at 825.

4 Id. at 936, 857 N.W.2d at 826. See, also, Niklaus v. Abel Construction Co.,
164 Neb. 842, 83 N.W.2d 904 (1957).

15 See Ginger v. Cohn, 426 F.2d 1385 (6th Cir. 1970).
16 Steinhausen v. HomeServices of Neb., supra note 5.
7 Id.
8 1d.

19 Id. at 936, 857 N.W.2d at 826, quoting Smith v. Rustic Home Builders,
LLC, 826 N.W.2d 357 (S.D. 2013). See, also, Niklaus v. Abel Construction
Co., supra note 14.

20 Steinhausen v. HomeServices of Neb., supra note 5.
21 Id. at 935, 857 N.W.2d at 825.
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MAY ASSIGNEE OF BUSINESS ENTITY’S
RIGHT OF ACTION PROCEED WITH
SucH AcTION PrRO SE?

We have said that the assignee of a cause of action is the
proper and only party who can maintain the suit thereon.?? But
whether the assignee of a corporation’s or other distinct legal
entity’s cause of action may maintain such action pro se is an
issue of first impression for our court.

Zapata reasons that if he is the proper party to this action,
he must be able to proceed pro se pursuant to §§ 7-101 and
7-110. However, the weight of authority from other jurisdic-
tions is that an assignment does not erase the requirement that
the suit arising from the entity’s status as a business must be
represented by a duly licensed attorney.?

In Shamey v. Hickey,** the court explained that although the
action was brought in the name of the assignee, the assignee
had essentially assumed the role of a collection agent, and the
corporation was thus able to avoid the need for representation
by a member of the bar through the device of selling its claim
to the assignee. The court stated that it could not sanction
such a convenience and remanded the cause with directions to
dismiss the action.”® The court explained that both collection
agencies and individuals engage in the unauthorized practice

22 Eli’s, Inc. v. Lemen, 256 Neb. 515, 591 N.W.2d 543 (1999).

3 See, Palazzo v. Gulf Oil Corp., supra note 1; Jones v. Niagara Frontier
Transp. Authority, supra note 1; Bischoff v. Waldorf, supra note 1; Jones
v. Dacosta, 930 F. Supp. 223 (D. Md. 1996); Mercu-Ray Industries, Inc. v.
Bristol-Myers Company, 392 E. Supp. 16 (S.D.N.Y. 1974); Curtis v. U.S.,
63 Fed. Cl. 172 (2004); Shamey v. Hickey, 433 A.2d 1111 (D.C. 1981);
Biggs v. Schwalge, 341 11l. App. 268, 93 N.E.2d 87 (1950); Property
Exchange & Sales v. Bozarth, 778 S.W.2d 1 (Mo. App. 1989). See, also,
Roberts v. State, Dept. of Revenue, 162 P.3d 1214 (Alaska 2007); Heiskell
v. Mozie, 65 App. D.C. 255, 82 F.2d 861 (1936).

24 Shamey v. Hickey, supra note 23.
B d.
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of law when they proceed pro se to recover on claims assigned
by a corporation.?®

Similarly, the court in Bischoff v. Waldorf”’ held that an
action brought pro se in the name of the layperson assignee,
alleging various claims relating to wrongs allegedly committed
against the assignor corporation, must be dismissed. The court
pointed out the “compelling policy reasons” for the rule requir-
ing representation of distinct business entities by attorneys.?®
These included protection of the court and the public from
irresponsible behavior of lay advocates. The court noted that
the requirement of attorney representation in such actions also
protected the various interests of a corporation’s managers,
workers, investors, and creditors, which interests may not be
aligned with the interests of the layperson assignee making the
claim.?’ In light of these important policy reasons for requir-
ing attorney representation of claims relating to corporations,
the court held that a nonlawyer may not circumvent those
policy reasons through an assignment of corporate claims to
an individual.*°

In Biggs v. Schwalge,’' the court affirmed the dismissal of
an action brought in the name of the sole stockholder of a
corporation and legal assignee of the corporation’s cause of
action. The record showed that the stockholder had regularly
appeared pro se by virtue of his status as assignee. The stock-
holder attempted to convince the court of his competence in
legal representation despite the fact that he was not an admit-
ted member of the bar. The court held that the stockholder
was prohibited from proceeding pro se despite the exception

2 1d.

27 Bischoff v. Waldorf, supra note 1.
B Id. at 820.

2 Id.

30 See id.

31 Biggs v. Schwalge, supra note 23.
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to the prohibition of the practice of law by laypersons that
allows plaintiffs and defendants to defend “in their own proper
person.”? The court noted that “[i]t is a compliment to the
profession that it should have this irresistible attraction for
some laymen . . . .”?® Nevertheless, “[a]n assignment cannot
be used as a subterfuge to enable plaintiff to indulge his over-
whelming desire to practice law, without complying with the
requirements for admission to the bar.”**

One case reaching a different result is Traktman v. City
of New York, wherein the court held that an action by an
assignee to recover damages for breach of contract with the
assignor corporation did not violate a statute that prohibited
a corporation from appearing pro se, despite the fact that the
assignment may have been made to circumvent it. The court
did not explain its reasoning. This case has been limited
by subsequent case law*® and cited by other jurisdictions as
an outlier.’’

[7,8] We agree with those cases that hold an assignment
of a distinct business entity’s cause of action to an assignee
who then brings such suit requires that the assignee must be
represented by counsel and cannot bring such action pro se.
The important policy reasons supporting the rule that corpora-
tions and other related legal entities must be represented by an
attorney should not be easily circumvented. To permit a dis-
tinct business entity to maintain litigation through the device

32 Id. at 271, 93 N.E.2d at 88.
3
*d.

35 Traktman v. City of New York, 182 A.D.2d 814, 582 N.Y.S.2d 808 (1992).
Compare Rembrandt Personnel Group Agency v. Van-Go Transport Co.,
Inc., 162 Misc. 2d 64, 617 N.Y.S.2d 258 (1994).

Rembrandt Personnel Group Agency v. Van-Go Transport Co., Inc., supra
note 35.

37 See, In re Parrott Broadcasting Ltd. Partnership, 492 B.R. 35 (D. Idaho
2013); In re Thomas, supra note 1.
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of an assignment would destroy the salutary principle that a
corporation cannot act in legal matters or maintain litigation
without the benefit of an attorney.*

[9] An assignee stands in the shoes of the assignor and
accepts it subject to all available defenses.® The assignment
transfers to an assignee only the rights of the assignor.*” When
an assignee brings suit in his or her own name, the assignee
is still bound by the business entity’s limitation that any
legal action arising out of its interests must be represented
by counsel.

ZAPATA AS INDIVIDUAL?

[10] We find no merit to Zapata’s argument that because
the caption of his action is, “John Zapata, as individual and as
an Assignee,” he was a party to the suit as an individual who
escapes the rules set forth above and who may proceed pro se.
We explained in Steinhausen that the character in which one
is a party to a suit, and the capacity in which a party sues, is
determined from the allegations of the pleadings and not from
the caption alone.*! There is nothing in the pleadings indicat-
ing that Zapata has an interest in the litigation apart from
those derived from his capacity as an assignee. All the allega-
tions concern the relationship between the defendants and the
assignor, Coljo.

ZAPATA ENGAGED IN UNAUTHORIZED
PRACTICE OF Law
Zapata engaged in the practice of law in bringing this
action, and he is a “nonlawyer,” as defined by Neb. Ct. R.
§ 3-1002(A). By bringing the assigned claim of Coljo pro se,

38 Property Exchange & Sales v. Bozarth, supra note 23.

¥ See, Vowers & Sons, Inc. v. Strasheim, 248 Neb. 699, 538 N.W.2d 756
(1995); Johnson v. Riecken, 185 Neb. 78, 173 N.W.2d 511 (1970).

40 Ehlers v. Perry, 242 Neb. 208, 494 N.W.2d 325 (1993).

41 Steinhausen v. HomeServices of Neb., supra note 5.
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Zapata engaged in the unauthorized practice of law. We regard
the unauthorized practice of law as a serious offense and con-
sider any unauthorized practice a nullity.*> The district court
was correct in dismissing Zapata’s action.

TIMELINESS OF MOTION
Given that Zapata’s filings before the court were a nullity
as a matter of law, we find no merit to Zapata’s claims that
the issue of his unauthorized practice of law was raised in
an untimely manner and that the district court’s decision was
in error.

CONCLUSION
For the foregoing reasons, we affirm the judgment of the
district court.
AFFIRMED.
STACy, J., not participating.

42 Kelly v. Saint Francis Med. Ctr., 295 Neb. 650, 889 N.W.2d 613 (2017).
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J. DANIEL ESTERMANN, APPELLANT, V. BILL BOSE ET AL.,
BOARD MEMBERS OF NEBRASKA COOPERATIVE REPUBLICAN
PLATTE ENHANCEMENT PROJECT, A POLITICAL SUBDIVISION

OF THE STATE OF NEBRASKA, AND NEBRASKA
COOPERATIVE REPUBLICAN PLATTE ENHANCEMENT
PROJECT, A POLITICAL SUBDIVISION OF THE
STATE OF NEBRASKA, APPELLEES.

892 N.W.2d 857

Filed April 7, 2017.  No. S-15-1022.

Summary Judgment: Appeal and Error. An appellate court will
affirm a lower court’s grant of summary judgment if the pleadings and
admitted evidence show that there is no genuine issue as to any material
facts or as to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of law.

: . Inreviewing a summary judgment, an appellate court views
the evidence in the light most favorable to the party against whom the
judgment was granted and gives that party the benefit of all reasonable
inferences deducible from the evidence.

Statutes: Appeal and Error. Statutory interpretation presents a ques-
tion of law, for which an appellate court has an obligation to reach
an independent conclusion irrespective of the decision made by the
court below.

Pleadings: Appeal and Error. An appellate court reviews a district
court’s denial of a motion for leave to amend a complaint for an abuse
of discretion. However, an appellate court reviews de novo an underly-
ing legal conclusion that the proposed amendments would be futile.
Summary Judgment. On a motion for summary judgment, the question
is not how the factual issue is to be decided but whether any real issue
of material fact exists.

Summary Judgment: Proof. A party moving for summary judgment
makes a prima facie case for summary judgment by producing enough
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15.
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evidence to demonstrate that the movant is entitled to judgment if the
evidence were uncontroverted at trial.

_. Once the moving party makes a prima facie case, the bur-
den shlfts to the party opposing the motion to produce admissible con-
tradictory evidence showing the existence of a material issue of fact that
prevents judgment as a matter of law.

Constitutional Law: Eminent Domain: Taxation: Public Purpose.
A citizen’s property may not be taken against his or her will, except
through the sovereign powers of taxation and eminent domain, both of
which must be for a public purpose.

Eminent Domain: Public Purpose: Words and Phrases. Eminent
domain is the State’s inherent power to take private property for a pub-
lic use.

Constitutional Law: Eminent Domain: Legislature: Statutes. The
State’s eminent domain power resides in the Legislature and exists inde-
pendently of the Nebraska Constitution. But the constitution has limited
the power of eminent domain, and the Legislature can limit its use fur-
ther through statutory enactments.

Constitutional Law: Eminent Domain: Public Purpose. Under Neb.
Const. art. I, § 21, the State can take private property only for a public
use and only if it pays just compensation.

Eminent Domain: Legislature. Only the Legislature can authorize a
private or public entity to exercise the State’s power of eminent domain.
Pleadings. A district court’s denial of leave to amend pleadings is
appropriate only in those limited circumstances in which undue delay,
bad faith on the part of the moving party, futility of the amendment, or
unfair prejudice to the nonmoving party can be demonstrated.
Pleadings: Summary Judgment: Proof. After discovery is closed and
a motion for summary judgment has been filed, the appropriate standard
for assessing whether a motion to amend should be determined futile is
that the proposed amendment must be not only theoretically viable but
also solidly grounded in the record and supported by substantial evi-
dence sufficient to give rise to a triable issue of fact.

Legislature: Waters. Nebraska’s common law does not allow water
to be transferred off overlying land. But the Legislature may provide
exceptions to this common-law rule.

Appeal from the District Court for Lincoln County: RICHARD

A. BIRCH, Judge. Affirmed.

Amy M. Svoboda, of Svoboda Law Office, and George G.

Vinton for appellant.
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Douglas J. Peterson, Attorney General, Justin D. Lavene,
and Kathleen A. Miller, for amicus curiae Nebraska Attorney
General.

HEeavican, C.J.,, WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KELcH, and FUNKE, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

In this case, J. Daniel Estermann, the appellant, filed a com-
plaint for injunction in the district court for Lincoln County
against Bill Bose, Brad Randel, Jerry Weaver, and Terry
Martin, who are board members of the Nebraska Cooperative
Republican Platte Enhancement (N-CORPE) project, a politi-
cal subdivision of the State of Nebraska, and N-CORPE (col-
lectively the appellees), along with other parties who were
later dismissed. Estermann filed this complaint in response
to N-CORPE’s separate condemnation proceedings against
Estermann pending in the county court for Lincoln County, in
which N-CORPE sought an easement across Estermann’s real
estate. Early on in this case, Estermann additionally filed an
application for a temporary restraining order and a motion for
temporary injunction, both of which the district court denied.
The appellees subsequently filed a motion for summary judg-
ment. After a hearing, the district court granted the appel-
lees’ motion for summary judgment and dismissed Estermann’s
complaint. Estermann appeals. We affirm; however, to some
extent, our reasoning differs from that of the district court.

STATEMENT OF FACTS
N-CORPE is a political subdivision of the State of Nebraska
that was created under the Interlocal Cooperation Act (ICA),
Neb. Rev. Stat. § 13-801 et seq. (Reissue 2012), by four
natural resources districts: the Upper Republican, the Middle
Republican, the Lower Republican, and the Twin Platte.
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Each natural resources district (hereinafter NRD) is a politi-
cal subdivision of Nebraska. The four NRD’s entered into
an amended agreement in December 2013, which created
N-CORPE. The amended agreement states that “N-CORPE
shall constitute a separate body corporate and politic of the
State of Nebraska exercising public powers and acting on
behalf of the Parties hereto.” According to the amended agree-
ment, the purpose of N-CORPE is to regulate and manage
water to assist the State with compliance with the Republican
River Compact (Compact). Nebraska, Kansas, Colorado, and
the United States of America are parties to the Compact,
and the Republican River Basin has been the subject of the
Compact since 1943.

In Kansas v. Nebraska, 574 U.S. 445, 449-50, 135 S.
Ct. 1042, 191 L. Ed. 2d 1 (2015), the U.S. Supreme Court
described the Compact by stating:

The Compact apportions among the three States “the
virgin water supply originating in” . . . the Republican
River Basin. . . . “Virgin water supply,” as used in the
Compact, means “the water supply within the Basin,”
in both the River and its tributaries, “undepleted by the
activities of man.” Compact Art. II. The Compact gives
each State a set share of that supply—roughly, 49% to
Nebraska, 40% to Kansas, and 11% to Colorado—for any
“beneficial consumptive use.” Id., Art. IV; see id., Art. 11
(defining that term to mean “that use by which the water
supply of the Basin is consumed through the activities of
man”). In addition, the Compact charges the chief water
official of each State with responsibility to jointly admin-
ister the agreement. See id., Art. IX. Pursuant to that pro-
vision, the States created the Republican River Compact
Administration (RRCA). The RRCA’s chief task is to
calculate the Basin’s annual virgin water supply by meas-
uring stream flow throughout the area, and to determine
(retrospectively) whether each State’s use of that water
has stayed within its allocation.
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In 2002, the Compact was modified via a “Final Settlement
Stipulation” (FSS), which was approved by the U.S. Supreme
Court in Kansas v. Nebraska, supra.

In furtherance of its purpose to assist the State with com-
pliance with the compact, the amended agreement creating
N-CORPE states that N-CORPE’s business is to be conducted
by a board and that each of the NRD’s is to have a member on
the board. The amended agreement provides that “N-CORPE
shall have all the powers, privileges and authority exercised or
capable of being exercised by each of the individual and sepa-
rate Parties [NRD’s] to achieve the purposes of the N-CORPE
as set forth in this Agreement and as may be otherwise pro-
vided for in the [[CA].”

In the condemnation case, Lincoln County Court case No.
CI 14-496, N-CORPE filed an amended petition to condemn
in March 2014. N-CORPE stated in its amended petition that
it was developing a “stream flow augmentation project” in
Lincoln County in order to manage ground water and surface
water in the Republican River Basin and to comply with the
Compact. N-CORPE alleged in its amended petition that its
project and petition were in response to the claim of the State
of Kansas that it was not receiving its share of the Republican
River water that was due to it under the Compact. N-CORPE
stated in its amended petition that a portion of the water aug-
mentation project was located over Estermann’s real estate
in Lincoln County and that therefore, N-CORPE was seek-
ing a permanent “Flowage and Right-of-Way Easement” over
Estermann’s real estate in order to augment waterflow into
Medicine Creek, which is a tributary of the Republican River.

After N-CORPE filed its amended petition to condemn, on
April 1, 2014, Estermann filed the complaint in this case seek-
ing an injunction against the appellees and Jeffrey Bain, Kent
Florom, and Michael Nozicka. The latter three defendants were
appraisers appointed by the county court for Lincoln County;
they were subsequently dismissed as parties and are not parties
to this appeal.
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Estermann alleged in his complaint that as a result of
N-CORPE’s water augmentation project his real estate has
flooded, causing increasing and irreparable damage to his land
and crops, and that the floodwaters are creating new creek
channels and are threatening to lower the water table under
his fields. Estermann alleged that N-CORPE does not have
the power of eminent domain, because “the [L]egislature has
not delegated such powers to interlocal agencies under the
[ICA]” and because the NRD’s do not have the authority to
delegate to N-CORPE any eminent domain powers they may
hold. Estermann further alleged in his complaint that (1) the
condemnation is not for a public use; (2) the amount of real
estate being condemned is excessive in duration and area; (3)
means other than an eminent domain action are available to the
parties; (4) N-CORPE failed to obtain approvals and permits
from certain agencies, including the Lincoln County Board of
Commissioners, the Middle Republican NRD, the Twin Platte
NRD, and the Nebraska Department of Natural Resources
(DNR); (5) N-CORPE failed to obtain approval of the water
augmentation project from Kansas; and (6) N-CORPE is pro-
hibited under Nebraska’s common law from transferring ground
water off overlying land, and N-CORPE does not fall under
any of the statutory exceptions to the common law. Therefore,
Estermann requested that N-CORPE be enjoined from proceed-
ing with the condemnation proceedings in case No. CI 14-496
and that N-CORPE be enjoined from discharging water into
Medicine Creek.

On the day Estermann filed his complaint for injunction,
Estermann also filed an application in which he sought a tem-
porary restraining order enjoining N-CORPE from proceed-
ing with the eminent domain action and enjoining N-CORPE
from discharging water into Medicine Creek. Two days later,
on April 3, 2014, the district court filed an order in which it
denied Estermann’s application for a temporary restraining
order. In denying the application, the district court stated that
“the failure to grant a temporary restraining order will not
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impair [Estermann’s] ability to proceed on his Complaint for
an Injunction.”

On April 16, 2014, Estermann filed a motion for temporary
injunction that would enjoin N-CORPE from discharging water
into Medicine Creek. Estermann alleged that the discharge of
water into Medicine Creek during the pendency of the action
would produce great irreparable injury to him. Estermann
further alleged that N-CORPE does not have the power of
eminent domain and therefore is not entitled to condemn an
easement over his real estate. Estermann also alleged that he
did not have an adequate remedy at law.

On April 30, 2014, the office of the Attorney General filed
a motion for leave to file an amicus brief, in which it stated
that it sought to offer guidance regarding an opinion that was
issued by the Attorney General and its impact on the court’s
interpretation of § 13-804 of the ICA, which generally deals
with public agencies exercising joint power. See Att’y Gen.
Op. No. 03026 (Dec. 5, 2003). The district court granted
the motion.

On May 15, 2014, the district court filed an order in which
it denied Estermann’s motion for temporary injunction. In the
May 15 order, the district court determined that Estermann did
not establish that he had a clear right to the relief he sought
or that he would suffer a great or irreparable injury during
the pendency of the litigation. The district court stated that
Estermann’s main argument in support of his request for a tem-
porary injunction was that the NRD’s that created N-CORPE
cannot authorize N-CORPE to exercise the power of eminent
domain. The district court rejected this argument.

In its order, the court noted that N-CORPE was created by
the four NRD’s pursuant to the ICA. The court recognized
that pursuant to Neb. Rev. Stat. § 2-3234 (Reissue 2012),
each of the NRD’s has the power of eminent domain. Relying
on § 13-804 of the ICA, the court further recognized that the
NRD’s can authorize N-CORPE to exercise any of their powers
or authority, including the power of eminent domain. Section
13-804(1) provides:
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Any power or powers, privileges, or authority exercised
or capable of exercise by a public agency of this state
may be exercised and enjoyed jointly with any other
public agency of this state and jointly with any public
agency of any other state or of the United States to the
extent that laws of such other state or of the United
States permit such joint exercise or enjoyment. Any
agency of state government when acting jointly with any
public agency may exercise and enjoy all of the powers,
privileges, and authority conferred by the [ICA] upon a
public agency.

The district court noted in its May 15, 2014, order that
although the evidence showed that Estermann would sustain
damages from the water augmentation project, the evidence
did not support a conclusion that he would “suffer a great
or irreparable injury” before his complaint could be heard.
Accordingly, the district court denied Estermann’s motion for
temporary injunction.

On June 5, 2015, the appellees filed a motion for summary
judgment. On July 17, Estermann filed a motion for leave
to file an amended complaint, in which he proposed to add
a claim that the acts of N-CORPE were improper because
N-CORPE had not obtained approval from the Republican
River Compact Administration (RRCA) for the water augmen-
tation project.

On October 2, 2015, the district court filed an order
regarding the appellees’ motion for summary judgment and
Estermann’s motion for leave to file an amended complaint.
The district court first denied Estermann’s motion for leave to
file an amended complaint, stating that “any issues raised in
the Amended Complaint can be dealt with under the original
complaint. As such, the amendment is futile and the Motion for
Leave to Amend Complaint is therefore overruled.”

The district court observed that Estermann disagreed with
the policies that led to N-CORPE’s petitioning to condemn
and acquire an easement across his property. The district court
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stated that “[t]hose public policy decisions are constitutionally
entrusted to other branches of government.”

The district court next rejected Estermann’s argument that
the condemnation does not meet a public purpose. The dis-
trict court stated that “complying with Nebraska’s obligation

.. under an interstate compact is certainly a public purpose.”
The court stated that the burden placed on Estermann by
the condemnation does not eliminate the public purpose of
the condemnation.

The district court further stated in its October 2, 2015, order
that in its previous order filed May 15, 2014, the court had
concluded that the NRD’s had properly authorized N-CORPE
to exercise the power of eminent domain. The district court
stated that it believed that decision was correct and concluded
that it “again holds that each of the four [NRD’s] that formed
N-CORPE has the power of eminent domain [and] that such
authority . . . was properly exercised by N-CORPE.”

The district court then rejected Estermann’s argument that
even if N-CORPE had the authority to condemn the easement,
it did not have the authority to transport water across his prop-
erty within the easement area. With respect to Estermann’s
contention that the common law prohibits N-CORPE from
transferring ground water off the property on which it was
pumped, the district court recognized that we stated in In re
Referral of Lower Platte South NRD, 261 Neb. 90, 94, 621
N.W.2d 299, 303 (2001), that “Nebraska’s common law does
not allow water to be transferred off overlying land.” The
district court stated, however, that we went on to state that
“‘[t]he Legislature has the power to determine public policy
with regard to ground water and . . . it may be transferred from
the overlying land only with the consent of and to the extent
prescribed by the public through its elected representatives.’”
1d., quoting State ex rel. Douglas v. Sporhase, 208 Neb. 703,
305 N.W.2d 614 (1981), reversed on other grounds 458 U.S.
941, 102 S. Ct. 3456, 73 L. Ed. 2d 1254 (1982). The district
court concluded that by enacting statutes “relating to” NRD’s,
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the Legislature modified the common law and removed any
common-law prohibition against N-CORPE’s transfer of water
off the overlying property.

With respect to Estermann’s argument that N-CORPE does
not have the necessary permits from the DNR to operate the
water augmentation project, the district court determined that
even though Estermann had standing to challenge the tak-
ing of the easement, he did not have standing to challenge
whether N-CORPE has the permits needed to use the ease-
ment. The district court further stated that even if Estermann
had standing, he was not in the appropriate forum to raise
that issue.

Based upon the foregoing, the district court determined
that there were no material issues of fact in dispute, and it
determined that the appellees were entitled to judgment as a
matter of law. The district court granted the appellees’ motion
for summary judgment and dismissed Estermann’s complaint
with prejudice.

Estermann appeals.

ASSIGNMENTS OF ERROR

Estermann claims, restated, that the district court erred
when it (1) determined that N-CORPE has authority to exer-
cise the power of eminent domain, (2) failed to determine
that certain permits and approvals had to be obtained and set
forth in writing before N-CORPE could proceed in eminent
domain, (3) determined that Estermann did not have standing
to challenge whether N-CORPE lacked required permits and
authority, (4) determined that Estermann was not in the appro-
priate forum to contest N-CORPE’s lack of certain permits and
approvals, (5) failed to determine that the county court did not
have jurisdiction over N-CORPE’s amended petition to con-
demn, (6) denied Estermann’s motion for leave to amend his
complaint for injunction, (7) determined that Nebraska com-
mon law does not prohibit N-CORPE from removing ground
water from overlying land, and (8) failed to find there were
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material issues of fact as to whether N-CORPE’s condemna-
tion action was for a public use.

STANDARDS OF REVIEW

[1,2] An appellate court will affirm a lower court’s grant
of summary judgment if the pleadings and admitted evidence
show that there is no genuine issue as to any material facts or
as to the ultimate inferences that may be drawn from those
facts and that the moving party is entitled to judgment as a
matter of law. Bixenmann v. Dickinson Land Surveyors, 294
Neb. 407, 882 N.W.2d 910 (2016), modified on denial of
rehearing 295 Neb. 40, 886 N.W.2d 277. In reviewing a sum-
mary judgment, an appellate court views the evidence in the
light most favorable to the party against whom the judgment
was granted and gives that party the benefit of all reasonable
inferences deducible from the evidence. /d.

[3] Statutory interpretation presents a question of law, for
which an appellate court has an obligation to reach an inde-
pendent conclusion irrespective of the decision made by the
court below. Hargesheimer v. Gale, 294 Neb. 123, 881 N.W.2d
589 (2016).

[4] We review a district court’s denial of a motion for leave
to amend a complaint for an abuse of discretion. See Bailey v.
First Nat. Bank of Chadron, 16 Neb. App. 153, 741 N.W.2d
184 (2007). See, also, Gonzalez v. Union Pacific RR. Co., 282
Neb. 47, 803 N.W.2d 424 (2011). However, as we explain
in greater detail later in this opinion, we review de novo an
underlying legal conclusion that the proposed amendments
would be futile. Bailey v. First Nat. Bank of Chadron, supra.

ANALYSIS

Estermann generally claims that the district court erred
when it granted the appellees” motion for summary judgment.
We address Estermann’s specific assignments of error below.
Because we find no merit to any of Estermann’s assignments of
error, we affirm the decision of the district court.

[5] The principles regarding summary judgment are well
established. On a motion for summary judgment, the question
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is not how the factual issue is to be decided but whether
any real issue of material fact exists. Cisneros v. Graham,
294 Neb. 83, 881 N.W.2d 878 (2016). In reviewing a sum-
mary judgment, an appellate court views the evidence in the
light most favorable to the party against whom the judgment
was granted and gives such party the benefit of all reason-
able inferences deducible from the evidence. Strode v. City
of Ashland, 295 Neb. 44, 886 N.W.2d 293 (2016). Summary
judgment is proper when the pleadings and evidence admitted
at the hearing disclose no genuine issue regarding any material
fact or the ultimate inferences that may be drawn from those
facts and that the moving party is entitled to judgment as a
matter of law. /d.

[6,7] A party moving for summary judgment makes a prima
facie case for summary judgment by producing enough evi-
dence to demonstrate that the movant is entitled to judgment if
the evidence were uncontroverted at trial. Cisneros v. Graham,
supra. Once the moving party makes a prima facie case, the
burden shifts to the party opposing the motion to produce
admissible contradictory evidence showing the existence of
a material issue of fact that prevents judgment as a matter of
law. Id.

N-CORPE Has the Authority to
Exercise Eminent Domain.

Estermann claims that the district court erred when it con-
cluded that the NRD’s that created N-CORPE properly autho-
rized N-CORPE to use the power of eminent domain and that
N-CORPE properly possessed authority to exercise eminent
domain. Because we agree with the district court’s legal con-
clusions, we find no merit to this assignment of error.

[8,9] As an initial matter, we first summarize the nature of
eminent domain. Every citizen has the constitutional right to
acquire, own, possess, and enjoy property. See Neb. Const.
art. I, § 25. A citizen’s property may not be taken against his
or her will, except through the sovereign powers of taxation
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and eminent domain, both of which must be for a public pur-
pose. Thompson v. Heineman, 289 Neb. 798, 857 N.W.2d 731
(2015). See, also, Burlington Northern Santa Fe Ry. Co. v.
Chaulk, 262 Neb. 235, 631 N.W.2d 131 (2001); Burger v. City
of Beatrice, 181 Neb. 213, 147 N.W.2d 784 (1967). Eminent
domain is the State’s inherent power to take private property
for a public use. Thompson v. Heineman, supra.

[10-12] The State’s eminent domain power resides in
the Legislature and exists independently of the Nebraska
Constitution. Thompson v. Heineman, supra. But the con-
stitution has limited the power of eminent domain, and the
Legislature can limit its use further through statutory enact-
ments. /d. Under Neb. Const. art. I, § 21, the State can take
private property only for a public use and only if it pays
just compensation. Thompson v. Heineman, supra. See, also,
Burlington Northern Santa Fe Ry. Co. v. Chaulk, supra. Only
the Legislature can authorize a private or public entity to exer-
cise the State’s power of eminent domain. /d.

Under § 2-3234, the Legislature has delegated the power of
eminent domain to NRD’s to carry out their authorized pur-
poses. Section 2-3234 provides in part: “Except as provided in
sections 2-3226.11 and 2-3234.02 to 2-3234.09, ecach district
shall have the power and authority to exercise the power of
eminent domain when necessary to carry out its authorized
purposes within the limits of the district or outside its bound-
aries.” Accordingly, the four NRD’s that formed N-CORPE
each had the power of eminent domain.

Pursuant to the ICA, the NRD’s may exercise their author-
ity and other powers alone or jointly with other local govern-
mental units. Nebraska permits interlocal agreements pursuant
to the ICA. Kubicek v. City of Lincoln, 265 Neb. 521, 658
N.W.2d 291 (2003). The ICA’s purpose is “to permit local gov-
ernmental units to make the most efficient use of their taxing
authority and other powers by enabling them to cooperate with
other localities on a basis of mutual advantage and thereby to
provide services and facilities.” See § 13-802.
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Under § 13-804(2), two or more public agencies may enter
into agreements with one another for joint or cooperative
action under the ICA. See City of Falls City v. Nebraska Mun.
Power Pool, 279 Neb. 238, 777 N.W.2d 327 (2010). The ICA
authorizes the creation of a joint entity whose express author-
ity is limited to executing the enumerated powers of the agen-
cies which created it. Section 13-803(1) of the ICA provides
that for purposes of the ICA, “[jloint entity shall mean an
entity created by agreement pursuant to section 13-804.” As
quoted earlier in this opinion, with respect to joint entities,
§ 13-804(1) provides:

Any power or powers, privileges, or authority exercised
or capable of exercise by a public agency of this state
may be exercised and enjoyed jointly with any other
public agency of this state and jointly with any public
agency of any other state or of the United States to the
extent that laws of such other state or of the United
States permit such joint exercise or enjoyment. Any
agency of state government when acting jointly with any
public agency may exercise and enjoy all of the powers,
privileges, and authority conferred by the [ICA] upon a
public agency.
Section 13-804(2) provides:

Any two or more public agencies may enter into agree-
ments with one another for joint or cooperative action
pursuant to the [ICA]. Appropriate action by ordinance,
resolution, or otherwise pursuant to law of the governing
bodies of the participating public agencies shall be neces-
sary before any such agreement may enter into force.

With respect to how the ICA is to be construed, § 13-825
provides:

The provisions of the [ICA] shall be deemed to pro-
vide an additional, alternative, and complete method for
the doing of the things authorized by the act and shall
be deemed and construed to be supplemental and addi-
tional to, and not in derogation of, powers conferred
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upon political subdivisions, agencies, and others by law.
Insofar as the provisions of the [ICA] are inconsistent
with the provisions of any general or special law, admin-
istrative order, or regulation, the provisions of the [[CA]
shall be controlling.

Estermann claims that the district court erred when it deter-
mined that N-CORPE had the authority to exercise the power
of eminent domain. Estermann contends that the Legislature
did not specify in the ICA or elsewhere that an interlocal
agency created pursuant to the ICA could have the power of
eminent domain. Estermann further asserts that

the only way an interlocal agency could have condemna-
tion powers is if the Nebraska Legislature had included
language in the ICA to the effect that all agencies created
under the ICA have eminent domain power or perhaps
language to the effect that any such agency does possess
eminent domain powers so long as the government agen-
cies that created it have those powers.
Brief for appellant at 22. Estermann contends that only the
Legislature is capable of delegating eminent domain power and
that because the Legislature did not explicitly state that interlo-
cal agencies, such as N-CORPE, may have eminent domain
power, N-CORPE does not have the power to exercise eminent
domain. We disagree.

In December 2013, the four NRD’s formed N-CORPE by
entering into an amended agreement pursuant to the ICA. As
stated above, pursuant to § 2-3234, the NRD’s that formed
N-CORPE each had the power of eminent domain. Under
§ 13-804, local governmental units are authorized to jointly
exercise their individually held authority and powers through
a joint entity created under the ICA. Therefore, because the
NRD’s that formed N-CORPE each individually held the
power of eminent domain, the NRD’s were able to jointly
exercise that individually held power through the mechanism
of the joint entity they created, i.e., N-CORPE, and thus,
N-CORPE was authorized to exercise the power of eminent
domain. When the NRD’s formed N-CORPE as a joint entity
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under the ICA, they did not lose any of the powers, privileges,
or authorities that they separately held, including the power of
eminent domain. Instead, the powers, privileges, and authori-
ties that the NRD’s were capable of exercising separately
could be exercised and enjoyed jointly with the other NRD’s
through the mechanism of their joint entity, N-CORPE. See
§ 13-804(1).

The foregoing description of the N-CORPE’s authority to
act and the simultaneous power of eminent domain retained by
the NRD’s is in accord with § 13-825, which provides:

The provisions of the [ICA] shall be deemed to pro-
vide an additional, alternative, and complete method for
the doing of the things authorized by the act and shall be
deemed and construed to be supplemental and additional
to, and not in derogation of, powers conferred upon polit-
ical subdivisions, agencies, and others by law.

(Emphasis supplied.) Thus, under § 13-825, the formation
of N-CORPE did not remove or degrade powers that the
Legislature had already granted to the NRD’s by statute. Rather,
the formation by the NRD’s of the joint entity N-CORPE under
the provisions of the ICA created a method of exercising
eminent domain which was “supplemental and additional to,
and not in derogation of, powers” conferred on the NRD’s.
Statutory language is to be given its plain and ordinary mean-
ing, and an appellate court will not resort to interpretation
to ascertain the meaning of statutory words which are plain,
direct, and unambiguous. Stewart v. Nebraska Dept. of Rev.,
294 Neb. 1010, 885 N.W.2d 723 (2016). Under the clear lan-
guage of §§ 13-804 and 13-825, N-CORPE is authorized by the
ICA to serve as the method to exercise the power of eminent
domain to the extent that eminent domain had been conferred
on the NRD’s.

We have previously recognized that the authority and pow-
ers of governmental entities can be exercised and enjoyed
jointly with other governmental entities through a joint entity
created pursuant to the ICA. See Kubicek v. City of Lincoln,
265 Neb. 521, 658 N.W.2d 291 (2003). Although Kubicek
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did not directly involve the issue of the exercise of the power
of eminent domain, we find its description of a joint entity
useful. In Kubicek, we noted that three governmental entities
created a joint entity—referred to as the “joint administrative
agency”’—pursuant to an interlocal cooperation agreement for
the purpose of completing a project. This court stated that
“[bJefore the creation of [the joint agency], each partner had
the statutory authority to implement certain aspects of the
project. Together, through [the joint agency], the three part-
ners have complete statutory authority to implement the whole
project.” Kubicek v. City of Lincoln, 265 Neb. at 523-24, 658
N.W.2d at 294. Accordingly, the joint entity was able to exer-
cise the express powers and authorities that were held by the
governmental agencies which created it. Similarly, in this case,
N-CORPE may exercise the powers and authorities that were
held individually by the four NRD’s that created it pursuant to
the ICA, namely the power of eminent domain.

For these reasons, we determine that the district court did
not err when it concluded that N-CORPE had the authority to
exercise the power of eminent domain. We find no merit to this
assignment of error.

N-CORPE Did Not Lack Necessary
Permits or Approvals.

Estermann claims that the district court erred when it failed
to determine that N-CORPE was required to obtain permits and
approvals from the DNR and the NRD’s in order to implement
and operate the N-CORPE project and to utilize the easement
over Estermann’s property. We find no merit to this assignment
of error.

Neb. Rev. Stat. § 76-704 (Reissue 2009) provides: “If any
condemnee shall fail to agree with the condemner with respect
to the acquisition of property sought by the condemner, a peti-
tion to condemn the property may be filed by the condemner in
the county court of the county where the property or some part
thereof is situated.” Estermann claims that N-CORPE failed to
comply with Neb. Rev. Stat. § 76-704.01(7) (Reissue 2009),
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which provides that if approval of another agency is required,
“[a] petition filed pursuant to section 76-704, shall . . . set forth
the approval in writing of such agency.” Estermann asserts
that N-CORPE failed to obtain such approvals as required
by § 76-704.01 and set forth said approvals in its petition
to condemn.

We note that the district court determined that Estermann
does not have standing to challenge whether N-CORPE has the
permits needed to use the easement and that even if Estermann
did have standing, he was not in the appropriate forum within
which to raise the issue. Assuming without deciding that
Estermann had standing and was in the proper forum, as set
forth below, we determine that N-CORPE was not required to
obtain the permits and approvals alleged by Estermann. And in
view of our resolution of the permits issue, we do not address
Estermann’s assignments of error to the effect that the district
court erred when it determined that Estermann did not have
standing to challenge N-CORPE’s lack of permits and that he
was not in the appropriate forum to raise the issue. See In re
Interest of Jackson E., 293 Neb. 84, 87, 875 N.W.2d 863, 866
(2016) (“[a]n appellate court is not obligated to engage in an
analysis that is not necessary to adjudicate the case and contro-
versy before it”).

Estermann first asserts that that N-CORPE was required to
obtain a permit from the DNR to conduct water into or along
natural channels pursuant to Neb. Rev. Stat. § 46-252 (Reissue
2010). We will refer to this as a “conduct water permit.”
Section 46-252 generally provides that a conduct water permit
allows a permit holder to utilize naturally occurring waterways
to move a quantity of water from one point to another. A con-
duct water permit is required if an applicant wants the DNR to
monitor and protect the quantity of water as it moves down-
stream. Section 46-252 provides in part:

(1) Any person may conduct, either from outside the
state or from sources located in the state, quantities of
water over and above those already present into or along
any of the natural streams or channels of this state, for
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purposes of instream beneficial uses or withdrawal of
some or all of such water for out-of-stream beneficial
uses, at any point without regard to any prior appro-
priation of water from such stream, due allowance being
made for losses in transit to be determined by the [DNR].
The [DNR] shall monitor movement of the water by
measurements or other means and shall be responsible for
assuring that such quantities are not subsequently diverted
or withdrawn by others unless they are authorized to do
so by the person conducting the water.

(2) Except as provided in subsections (3) and (4)
of this section, before any person may conduct water
into or along any of the natural streams or channels of
the state, he or she shall first obtain a permit from the
[DNR]. Application for the permit shall be made on
forms provided by the [DNR]. Applications shall include
plans and specifications detailing the intended times,
amounts, and streamreach locations and such other infor-
mation as required by the [DNR]. The water subject to
such a permit shall be deemed appropriated for the use
specified in the permit. Permitholders shall be liable
for any damages resulting from the overflow of such
stream or channel when water so conducted contributed
to such overflow.

The exceptions set forth in subsections (3) and (4) of § 46-252
are not applicable to this case.

Although the N-CORPE project adds quantities of water to
the stream, it does not require a conduct water permit, because
unlike the scenarios described in § 46-252, N-CORPE is not
attempting to guarantee that a certain quantity of water is used
for a beneficial use or reaches a certain point downstream for a
particular use. Rather, the purpose of the N-CORPE project is
simply to add water to the Republican River Basin in order to
offset water depletion.

We note that while some of the water eventually reaches
Kansas, this does not mean that a conduct water permit is
required. A conduct water permit provides protection for a
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quantity of water as it travels along from one point to another.
Estermann points to the fact that the State of Wyoming was
granted a water conduct permit under § 46-252 to conduct water
in the North Platte River from Wyoming’s Pathfinder Reservoir
to Nebraska’s Kingsley Reservoir in order to comply with
Wyoming’s obligations under the Nebraska-Wyoming settle-
ment agreement and the Platte River Recovery Implementation
Program. Estermann contends that because Wyoming obtained
a water conduct permit, one is required herein. We do not
agree. According to the undisputed record, Wyoming sought
the permit in order to protect the amount of water it was con-
ducting in the North Platte River from the Wyoming-Nebraska
State line for delivery to the Kingsley Reservoir in Nebraska.
In contrast, in this case, N-CORPE is augmenting the flow
of water into Medicine Creek to the Republican River Basin,
but it is not attempting to guarantee the delivery of a specific
quantity of water past the headwaters of Medicine Creek.
Under the circumstances, N-CORPE does not need a conduct
water permit pursuant to § 46-252.

Estermann also asserts that N-CORPE was required to
obtain a permit from the DNR to transfer ground water pursu-
ant to Neb. Rev. Stat. § 46-613.01 (Reissue 2010) in order to
construct and operate the project. Pursuant to § 46-613.01, a
ground water transfer permit requires that “[a]ny person, firm,
city, village, municipal corporation, or other entity intend-
ing to withdraw ground water from any water well located
in the State of Nebraska and transport it for use in another
state shall apply to the [DNR] for a permit to do so.”
(Emphasis supplied.)

The purpose of the N-CORPE project is to increase the
amount of water available in the Republican River Basin, but it
is not the purpose of the N-CORPE project to transport water
explicitly for use in Kansas. Because the N-CORPE proj-
ect does not seek to transport water for use in another state,
N-CORPE did not need to obtain a ground water transfer per-
mit pursuant to § 46-613.01. Compare, Sporhase v. Nebraska
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ex rel. Douglas, 458 U.S. 941, 102 S. Ct. 3456, 73 L. Ed. 2d
1254 (1982) (concerning applicant with contiguous tracts in
Nebraska and Colorado who pumped ground water from well
in Nebraska to irrigate applicant’s tracts in both Nebraska and
Colorado); Ponderosa Ridge LLC v. Banner County, 250 Neb.
944, 554 N.W.2d 151 (1996) (concerning applicant with con-
tiguous tracts in Wyoming and Nebraska who sought ground
water transfer permit to irrigate farmland in Wyoming with
water from well in Nebraska).

We additionally note that our resolution of the DNR permit
issues is supported by the record which shows that the DNR
was fully aware of the N-CORPE project. Specifically, the
record shows that the director of the DNR and the predecessor
acting director of the DNR determined that N-CORPE did not
require a permit under either § 46-252 or § 46-613.01.

Estermann also argues that N-CORPE was required under
its respective rules and regulations to obtain permits from the
Middle Republican NRD and the Twin Platte NRD before
operating the N-CORPE project. The Middle Republican NRD
and the Twin Platte NRD are two of the four NRD’s that cre-
ated the joint entity, N-CORPE, for the purposes of completing
the N-CORPE project. Pursuant to the amended agreement
that created N-CORPE, each of the four NRD’s had a mem-
ber on the board with a vote regarding the construction and
operation of the N-CORPE project. During the construction
and operation of the N-CORPE project, neither the Middle
Republican NRD nor the Twin Platte NRD required N-CORPE
to obtain a permit from these individual NRD’s. We determine
that by voting in favor of the N-CORPE project, the Middle
Republican NRD and the Twin Platte NRD have concluded
that the N-CORPE project is in compliance with their rules
and regulations and have waived the necessity of individual
permits, if otherwise required.

Because we determine that N-CORPE was not required to
obtain the permits specified by Estermann, we find no merit to
this assignment of error.
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The District Court’s Ruling That the
County Court Had Jurisdiction Over
N-CORPE’s Amended Petition

to Condemn Was Not Error.

Estermann claims that the district court erred when it
failed to rule that the county court for Lincoln County in case
No. CI 14-496 did not have jurisdiction over N-CORPE’s
amended petition to condemn because N-CORPE failed to
comply with § 76-704.01 by failing to obtain certain permits
and approvals. Even assuming that the district court could
properly entertain this issue collaterally challenging the juris-
diction of the county court in the condemnation case, given
our resolution of the permits issue, this assignment of error
would be unavailing.

The District Court Did Not Err When It
Denied Estermann’s Motion to Amend
His Complaint for Injunction.

Estermann claims that the district court erred when it denied
his motion to amend his complaint for injunction. We find no
merit to this assignment of error.

We first address the proper standard of review regarding
a district court’s denial of a motion to amend the pleadings.
We note that this court has previously stated that we review a
district court’s decision on a motion for leave to amend a com-
plaint for an abuse of discretion. See Gonzalez v. Union Pacific
RR. Co., 282 Neb. 47, 803 N.W.2d 424 (2011). However, in
Bailey v. First Nat. Bank of Chadron, 16 Neb. App. 153, 741
N.W.2d 184 (2007), the Nebraska Court of Appeals addressed
a case that was procedurally similar to the present case, and the
considerations in Bailey and the instant case cause us to refine
our standard of review.

In Buailey, the court assessed whether the district court had
properly denied a request to amend a complaint after a motion
for summary judgment had been filed but before the district
court had ruled on the motion. With their motion to amend,
the plaintiffs sought to add additional theories of recovery to
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the theories set forth in the initial complaint. The district court
denied the motion to amend, and the plaintiffs appealed.

The Court of Appeals in Bailey noted that prior to Bailey,
the Nebraska appellate courts had not discussed the stan-
dard of review for denial of a motion to amend filed under
Nebraska’s new rules for notice pleading, specifically, Neb.
Ct. R. of Pldg. § 6-1115(a) (previously codified as Neb. Ct. R.
of Pldg. in Civ. Actions 15(a) (rev. 2003)). Section 6-1115(a)
provides:

A party may amend the party’s pleading once as a mat-
ter of course before a responsive pleading is served or,
if the pleading is one to which no responsive pleading is
permitted, the party may amend it within 30 days after
it is served. Otherwise a party may amend the party’s
pleading only by leave of court or by written consent of
the adverse party, and leave shall be freely given when
justice so requires. A party shall plead in response to an
amended pleading within the time remaining for response
to the original pleading or within 10 days after service of
the amended pleading, whichever period may be longer,
unless the court otherwise orders.

The Court of Appeals in Bailey acknowledged that
Nebraska’s current notice pleading rules are modeled after the
Federal Rules of Civil Procedure and that Nebraska courts may
therefore look to federal decisions for guidance. See Kellogg
v. Nebraska Dept. of Corr. Servs., 269 Neb. 40, 690 N.W.2d
574 (2005). Similarly to Nebraska’s § 6-1115(a), Fed. R. Civ.
P. 15(a)(2) provides that once a responsive pleading has been
filed, “a party may amend its pleading only with the opposing
party’s written consent or the court’s leave. The court should
freely give leave when justice so requires.”

[13] With respect to the denial of leave to amend under the
Federal Rules of Civil Procedure, it has been stated by a fed-
eral appellate court:

“Under the liberal amendment policy of Federal Rule of
Civil Procedure 15(a), a district court’s denial of leave
to amend pleadings is appropriate only in those limited
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circumstances in which undue delay, bad faith on the
part of the moving partly [sic], futility of the amend-
ment, or unfair prejudice to the non-moving party can
be demonstrated.”
Bailey v. First Nat. Bank of Chadron, 16 Neb. App. at 163, 741
N.W.2d at 193, quoting Roberson v. Hayti Police Dept., 241
F.3d 992 (8th Cir. 2001). We have similarly stated that “[a] dis-
trict court’s denial of leave to amend pleadings is appropriate
only in those limited circumstances in which undue delay, bad
faith on the part of the moving party, futility of the amendment,
or unfair prejudice to the nonmoving party can be demon-
strated.” Golnick v. Callender, 290 Neb. 395, 400, 860 N.W.2d
180, 187 (2015).

Federal courts generally review the denial of a motion to
amend for an abuse of discretion. See, e.g., In re K-tel Intern.,
Inc. Securities Litigation, 300 F.3d 881 (8th Cir. 2002). This
is consistent with that standard of review generally applied in
review of such motions in Nebraska. See, Golnick v. Callender,
supra; Gonzalez v. Union Pacific RR. Co., 282 Neb. 47, 803
N.W.2d 424 (2011). However, in Bailey v. First Nat. Bank of
Chadron, 16 Neb. App. 153, 741 N.W.2d 184 (2007), the Court
of Appeals noted that the U.S. Court of Appeals for the Eighth
Circuit reviews de novo the underlying legal conclusion of
whether a proposed amendment would have been futile. The
Bailey opinion stated:

Federal courts generally review the denial of a motion
to amend for an abuse of discretion. See, In re K-tel
Intern., Inc. Securities Litigation, 300 F.3d 881 (8th Cir.
2002); 6 Charles Alan Wright et al., Federal Practice and
Procedure § 1484 (2d ed. 1990). Federal case law from
the Eighth Circuit indicates, however, that the Eighth
Circuit reviews de novo the underlying legal conclusion
of whether the proposed amendments to a complaint
would have been futile. See, Marmo v. Tyson Fresh
Meats, Inc., 457 F.3d 748 (8th Cir. 2006); U.S. ex rel.
Joshi v. St. Luke’s Hosp., Inc., 441 F.3d 552 (8th Cir.
2006) (citing U.S. ex rel. Gaurdineer & Comito, L.L.P.
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v. lowa, 269 F.3d 932 (8th Cir. 2001)), cert. denied 549
U.S. 881, 127 S. Ct. 189, 166 L. Ed. 2d 142. See, also,
Corsello v. Lincare, Inc., 428 F.3d 1008 (11th Cir. 2005)
(underlying legal conclusion of whether particular amend-
ment to complaint would have been futile is reviewed
de novo); Miller v. Calhoun County, 408 F.3d 803 (6th
Cir. 2005) (where district court draws legal conclusion
that amendment would be futile, conclusion is reviewed
de novo).
16 Neb. App. at 163-64, 741 N.W.2d at 193.

In Bailey, the Court of Appeals adopted the federal stan-
dards of review outlined above. In doing so, the Court of
Appeals stated that “we review the district court’s denial of
the [appellants’] motion to amend under Nebraska’s rule 15(a)
[now codified as § 6-1115(a)] for an abuse of discretion.
However, we review de novo any underlying legal conclusion
that the proposed amendments would be futile.” Id. at 164, 741
N.W.2d at 193.

Notably, since Bailey was decided, all the federal cir-
cuit courts have adopted the standard that an appellate court
reviews de novo the underlying legal conclusion of whether the
proposed amendments to a complaint would have been futile.
See, e.g., Thomas v. Chevron U.S.A., Inc., 832 F.3d 586 (5th
Cir. 2016); Maiden Creek Assocs. v. U.S. Dept. of Transp., 823
F.3d 184 (3d Cir. 2016); Osborn v. Visa Inc., 797 F.3d 1057
(D.C. Cir. 2015); Runnion v. Girl Scouts of Greater Chicago,
786 F.3d 510 (7th Cir. 2015); Giorgio Foods, Inc. v. U.S., 785
F.3d 595 (Fed. Cir. 2015); Barnes v. Harris, 783 F.3d 1185
(10th Cir. 2015); U.S. ex rel. Ahumada v. NISH, 756 F.3d 268
(4th Cir. 2014); Mills v. U.S. Bank, NA, 753 F.3d 47 (1st Cir.
2014); Panther Partners v. lkanos Communications, 681 F.3d
114 (2d Cir. 2012); Carvalho v. Equifax Information Services,
LLC, 629 F.3d 876 (9th Cir. 2010).

We agree with the Court of Appeals’ holding in Bailey,
and we now hold that an appellate court generally reviews
the denial of a motion to amend a complaint for an abuse of
discretion; however, an appellate court reviews de novo an
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underlying legal conclusion that the proposed amendments
would be futile.

In Bailey v. First Nat. Bank of Chadron, 16 Neb. App. 153,
741 N.W.2d 184 (2007), the Court of Appeals expressed the
appropriate method to be used in assessing whether the pro-
posed amendment should be denied on the basis of its futility.
In Hayes v. County of Thayer, 21 Neb. App. 836, 842-43, 844
N.W.2d 347, 353-54 (2014), the Court of Appeals described
Bailey as follows:

In Bailey, supra, we quoted Hatch [v. Department for
Children, Youth & Families, 274 F.3d 12 (1st Cir. 2001)],
in which the First Circuit expressed that if leave to amend
is not sought until after discovery is closed and a motion
for summary judgment has been docketed, the proposed
amendment must be not only theoretically viable but
also solidly grounded in the record and supported by
substantial evidence. We also quoted the Second Circuit’s
expression [in Milanese v. Rust-Oleum Corp., 244 F.3d
104 (2d Cir. 2001),] that in such a situation, the proposed
amendment may be considered futile when the evidence
in support of the proposed new claim creates no triable
issue of fact and would not survive a motion for sum-
mary judgment.

Based on its analysis of the standards set forth by the First
and Second Circuits, the Court of Appeals ably concluded
in Bailey:

We find the explanations and rationale used and
applied by the First and Second Circuits to be sound and
hold that if leave to amend is sought under Nebraska’s
rule 15(a) before discovery is complete and before a
motion for summary judgment has been filed, the ques-
tion of whether such amendment would be futile is judged
by reference to Neb. Ct. R. of Pldg. in Civ. Actions
12(b)(6) (rev. 2003) [now codified as Neb. Ct. R. of Pldg.
6-1112(b)(6)]. Leave to amend in such circumstances
should be denied as futile only if the proposed amend-
ment cannot withstand a rule 12(b)(6) motion to dismiss.
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If, however, the rule 15(a) motion is made in response to
a motion for summary judgment and the parties have pre-
sented all relevant evidence in support of their positions,
then the amendment should be denied as futile only when
the evidence in support of the proposed amendment cre-
ates no triable issue of fact and the opposing party would
be entitled to judgment as a matter of law.
16 Neb. App. at 169, 741 N.W.2d at 196-97.

[14] In Hayes, the Court of Appeals stated that “[bJoth the
notion that ‘substantial evidence’ must be presented and the
notion that the evidence must be such as would create a ‘tri-
able issue of fact’ that could survive summary judgment are
expressions of the same standard.” 21 Neb. App. at 843, 844
N.W.2d at 354. In Hayes, the plaintiffs had filed a motion to
amend the complaint after discovery had been closed and the
defendant had filed a motion for summary judgment, and in
fact, the district court had already sustained the defendant’s
motion for summary judgment and entered judgment in favor
of the defendant. Based upon the reasoning set forth in Bailey,
the Court of Appeals stated in Hayes that “the appropri-
ate standard for assessing whether [the plaintiffs’] motion to
amend should be determined futile is that the proposed amend-
ment must be not only theoretically viable but also solidly
grounded in the record and supported by substantial evidence
sufficient to give rise to a triable issue of fact.” /d. at 844, 844
N.W.2d at 354.

In the present case, we apply this standard set forth above
to assess Estermann’s claim that the district court erred when
it denied his motion to amend the complaint. Estermann filed
his motion to amend the complaint after discovery had been
completed and after N-CORPE had filed its motion for sum-
mary judgment. In his appellate brief, Estermann states that
although he alleged in his original complaint that N-CORPE
failed to obtain necessary approval from Kansas, he did not
allege in his original complaint that N-CORPE was required
to obtain approval specifically from RRCA. Estermann sought
to include the specific allegation that N-CORPE failed to
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obtain approval from RRCA in his proposed amended com-
plaint. In denying Estermann’s motion for leave to amend his
complaint, the district court stated that any issues raised in
the proposed amended complaint could “be dealt with under
the original complaint,” and “[a]s such, the amendment is
futile . . . .”

As stated above, Nebraska, Kansas, Colorado, and the
United States of America are parties to the Compact, and the
Republican River Basin has been the subject of the Compact
since 1943. The Compact allocates to each of the states an
agreed-upon share of the water supply within the Republican
River Basin—roughly 49 percent to Nebraska, 40 percent to
Kansas, and 11 percent to Colorado. Pursuant to the Compact,
the States created the RRCA to calculate the Republican River
Basin’s annual virgin water supply and to determine whether
each State’s use of that water is within its allocation under the
Compact. See Kansas v. Nebraska, 574 U.S. 445, 135 S. Ct.
1042, 191 L. Ed. 2d 1 (2015).

In 2002, the Compact was modified via the FSS, which was
approved by the U.S. Supreme Court in Kansas v. Nebraska,
supra. The Court stated that the FSS “established detailed
mechanisms to promote compliance with the Compact’s terms.”
Id., 574 U.S. at 451. The FSS “aim([s] to accurately measure the
supply and use of the Basin’s water, and to assist the States in
staying within their prescribed limits.” /d. This is done through
detailed accounting procedures and the utilization of a ground
water model that are set forth in the FSS.

In support of his argument, Estermann points to section
III.B.1.k. of the FSS, which states that a moratorium on new
wells shall not apply to:

Wells acquired or constructed by a State for the sole
purpose of offsetting stream depletions in order to com-
ply with its Compact Allocations. Provided that, such
Wells shall not cause any new net depletion to stream
flow either annually or long-term. The determination of
net depletions from these Wells will be computed by the
RRCA Groundwater Model and included in the State’s
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Computed Beneficial Consumptive Use. Augmentation
plans and related accounting procedures submitted under
this Subsection II1.B.1.k. shall be approved by the RRCA
prior to implementation.
(Emphasis supplied.) Estermann asserts that the N-CORPE
project is such an “augmentation plan” that requires approval
by the RRCA prior to the N-CORPE project’s implementation.
Brief for appellant at 37.

We disagree that this or any other section of the FSS
requires N-CORPE to obtain the RRCA’s approval prior to the
construction or operation of the N-CORPE project. This sec-
tion of the FSS refers to the fact that the RRCA must approve
augmentation plans and related changes to the RRCA account-
ing procedure before a State may receive augmentation credit.
The term “augmentation plan” does not refer to the actual
construction or operation of the project itself, but, rather, an
augmentation plan under the FSS sets forth the methods for
how to calculate the augmentation credit the State wishes
to receive that will be taken into account when considering
whether the State has complied with its allocated percentage of
use of the virgin water supply in the Republican Riven Basin
under the Compact. An augmentation plan does not require
that the RRCA approve the actual construction or operation of
such project.

Our reading of the FSS is consistent with the record. The
primary author of the N-CORPE augmentation plan explained
that the DNR developed the N-CORPE augmentation plan
“consistent with the straightforward methodologies of the
RRCA Accounting Procedures and Reporting Requirements.”
He further explained that the N-CORPE augmentation plan
“provides an example of the accounting method that would
be used to quantify the [augmented water supply] Credit.”
Thus, although RRCA approval would be necessary to approve
the N-CORPE augmentation plan and the related account-
ing procedures in order to receive an augmentation credit,
the FFS does not require RRCA approval for the physical
construction and operation of the N-CORPE project. Stated
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another way, to the extent the State wishes to alter the amount
of credit it receives for augmentation water under the FSS
accounting procedures, it would need to obtain approval from
the RRCA, but the RRCA’s approval is not a prerequisite
to N-CORPE’s physically implementing the project itself
or its operation. Therefore, N-CORPE was not required to
obtain the approval of the RRCA before implementing the
N-CORPE project.

Because we determine that N-CORPE was not required to
obtain the approval of the RRCA in order to implement the
augmentation plan, Estermann’s proposed amendment to his
complaint is not theoretically viable and it is not supported by
substantial evidence sufficient to give rise to a triable issue of
fact. See Hayes v. County of Thayer, 21 Neb. App. 836, 844
N.W.2d 347 (2014). Therefore, upon our de novo review, we
determine the district court did not err when it determined
that Estermann’s proposed amendment was futile and denied
his motion to amend his complaint. We find no merit to this
assignment of error.

District Court Did Not Err When It Determined
That Common Law Does Not Prohibit
N-CORPE From Removing Ground

Water From Overlying Land.

Estermann claims that the district court erred when it
determined that Nebraska common law does not prohibit
N-CORPE from removing ground water from the overlying
land. We find no merit to this assignment of error.

As an initial matter, we clarify that Estermann does not
claim that he has an interest in ground water that is being
adversely impacted by the fact that N-CORPE is withdrawing
ground water from a well field and releasing that water into
Medicine Creek to augment the flow of the water. Compare
In re Referral of Lower Platte South NRD, 261 Neb. 90,
621 N.W.2d 299 (2001) (concerning landowner’s objection
to withdrawal and transfer of ground water from his prop-
erty, where ground water was being transferred away from
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overlying land to neighbor’s property, and landowner argued
there was significant adverse effect upon him).

[15] We have previously stated that Nebraska’s common law
does not allow water to be transferred off overlying land. See
In re Referral of Lower Platte South NRD, supra. However, we
have made it clear that the Legislature may provide exceptions
to this common-law rule. See id. We have stated:

“Since the Nebraska common law of ground water per-
mitted use of the water only on the overlying land, legis-
lative action was necessary to allow for transfers off the
overlying land, even for as pressing a need as supplying
urban water users.

“. .. [T]he Legislature has the power to determine pub-
lic policy with regard to ground water and . . . it may be
transferred from the overlying land only with the consent
of and to the extent prescribed by the public through its
elected representatives.”

In re Referral of Lower Platte South NRD, 261 Neb. at 94, 621
N.W.2d at 303, quoting State ex rel. Douglas v. Sporhase, 208
Neb. 703, 305 N.W.2d 614 (1981), reversed on other grounds
458 U.S. 941, 102 S. Ct. 3456, 73 L. Ed. 2d 1254 (1982).

With the general rule that the Legislature may provide
exceptions to the common-law prohibition of the transfer of
ground water off the overlying land in mind, we turn to the
present case. In this regard, we note that Neb. Rev. Stat.
§ 2-3238 (Reissue 2012), provides that each NRD

shall have the power and authority to develop, store
and transport water, and to provide, contract for, and
furnish water service for domestic purposes, irrigation,
milling manufacturing, mining, metallurgical, and any
and all other beneficial uses, and to fix the terms and
rates therefor. Each district may acquire, construct, oper-
ate, and maintain dams, reservoirs, ground water storage
areas, canals, conduits, pipelines, tunnels, and any and all
works, facilities, improvements, and property necessary
therefor. No district shall contract for delivery of water
for irrigation uses within any area served by any irrigation
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district, public power and irrigation district, or reclama-
tion district, except by consent of and written agreement
with such irrigation district, public power and irrigation
district, or reclamation district.
Neb. Rev. Stat. § 46-715 (Cum. Supp. 2016) provides that an
NRD may create an integrated management plan in order to
manage a river basin, subbasin, or reach. N-CORPE is such
an integrated management plan, and one of its purposes is to
augment the flow of Medicine Creek in order to manage the
water level in the Republic River Basin. N-CORPE does so by
withdrawing ground water from a well field in Nebraska and
releasing the water into Medicine Creek to augment the flow.
The Legislature has specifically authorized NRD’s to utilize
augmentation projects as part of an integrated management
plan. See § 46-715(3)(e).

Components of a series or collection of statutes pertain-
ing to a certain subject matter are in pari materia and should
be conjunctively considered and construed to determine the
intent of the Legislature, so that different provisions are con-
sistent, harmonious, and sensible. /n re Interest of Tyrone K.,
295 Neb. 193, 887 N.W.2d 489 (2016). Reading these statutes
in pari materia, we determine that NRD’s have the power
and authority to transport water and that they may do so by
utilizing an augmentation project as part of an integrated
management plan. Therefore, the district court did not err
when it determined that N-CORPE is not prohibited by com-
mon law from utilizing ground water to augment the flow of
Medicine Creek.

No Issue of Material Fact Exists as to
Whether N-CORPE's Condemnation
Meets a Public Purpose.

Estermann claims that the district court erred when it failed
to find that there were issues of material fact regarding whether
N-CORPE’s condemnation action was for a public use. He con-
tends that these issues preclude entry of summary judgment.
We find no merit to this assignment of error.
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It is well settled that it is essential that property taken
under the power of eminent domain be for a public use and
not a private one. Burlington Northern Santa Fe Ry. Co. v.
Chaulk, 262 Neb. 235, 631 N.W.2d 131 (2001). In support
of his argument that N-CORPE’s easement is not for a public
use, Estermann relies on Burger v. City of Beatrice, 181 Neb.
213, 147 N.W.2d 784 (1967). Estermann’s reliance on Burger
is misplaced.

In Burger, the landowners sought to enjoin a city from
proceeding in eminent domain to obtain easements over their
property to install wells and withdraw ground water beneath
the surface of their lands. This court determined that the with-
drawal of the ground water was largely for the private use of
two private companies. We noted that although the benefit of
the easements to the companies may furnish some employment
and increase business in the area, “such a public interest does
not constitute a public purpose under the power of eminent
domain.” Id. at 223, 147 N.W.2d at 791. Accordingly, this court
determined that the purpose of the easements was for a private
use, not a public use, and that therefore, it was not proper
under eminent domain.

Estermann argues that just as in Burger, the easement
sought by N-CORPE is for private use, not public use, because
the N-CORPE project’s purpose is to help private irrigators.
However, at the hearing on the motion for summary judg-
ment, the district court received evidence which described in
detail how N-CORPE’s project would be operated and what
the purpose of the project was. The purpose was to augment
flows of Medicine Creek to offset surface water depletions
through the Republican River Basin in order to achieve the tar-
get flows identified in the Compact. The evidence shows that
the overriding purpose of the N-CORPE project is to achieve
compliance with the Compact; any use by private irrigators
is incidental to this purpose. Further, the evidence indicates
that the State’s “[f]ailure to comply with the . . . Compact can
expose the State of Nebraska to significant liability.” Unlike
in Burger, where the easements sought were for a private
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use, even viewing the evidence in a light most favorable to
Estermann, the purpose of the easement sought by N-CORPE
is for a public use. Therefore, we determine that the district
court did not err when it determined that N-CORPE’s condem-
nation action is for a public use.

CONCLUSION

As explained above, we determine generally that the district
court did not err when it granted the appellees’ motion for
summary judgment. Among our determinations are the follow-
ing: that N-CORPE had the authority to exercise the power of
eminent domain, that N-CORPE did not need certain permits
and approvals as alleged by Estermann, that the district court
did not abuse its discretion when it denied Estermann’s motion
to amend the complaint, that N-CORPE is not prohibited
by common law from removing ground water from overly-
ing land, and that there is no material issue of fact regard-
ing whether the condemnation is for a public use. Therefore,
we affirm the decision of the district court which granted
the appellees’ motion for summary judgment and dismissed
Estermann’s complaint.

AFFIRMED.
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Summary Judgment: Appeal and Error. In reviewing a summary
judgment, an appellate court views the evidence in the light most
favorable to the party against whom the judgment was granted, and
gives that party the benefit of all reasonable inferences deducible from
the evidence.

Attorney Fees: Appeal and Error. When attorney fees are authorized,
the trial court exercises its discretion in setting the amount of the fee,
which ruling an appellate court will not disturb on appeal unless the
court abused its discretion.

Summary Judgment. In the summary judgment context, a fact is mate-
rial only if it would affect the outcome of the case.

Justiciable Issues. A justiciable issue requires a present, substantial
controversy between parties having adverse legal interests susceptible to
immediate resolution and capable of present judicial enforcement.
Courts: Justiciable Issues. A court decides real controversies and
determines rights actually controverted, and does not address or dispose
of abstract questions or issues that might arise in a hypothetical or ficti-
tious situation or setting.

Justiciable Issues: Standing. Standing is a key function in determining
whether a justiciable controversy exists.

Standing: Jurisdiction. Standing requires that a litigant have such a
personal stake in the outcome of a controversy as to warrant invocation
of a court’s jurisdiction and justify the exercise of the court’s remedial
powers on the litigant’s behalf.

Actions: Justiciable Issues: Standing. The ripeness doctrine is rooted
in the same general policies of justiciability as standing and mootness.
As compared to standing, ripeness assumes that an asserted injury is
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sufficient to support standing, but asks whether the injury is too contin-
gent or remote to support present adjudication.

Actions: Jurisdiction. An appellate court uses a two-part inquiry to
determine ripeness: (1) the jurisdictional question of the fitness of the
issues for judicial decision and (2) the prudential question concerning
the hardship to the parties of withholding court consideration.
Declaratory Judgments. The function of a declaratory judgment is
to determine justiciable controversies which either are not yet ripe for
adjudication by conventional forms of remedy or, for other reasons, are
not conveniently amenable to the usual remedies.

Equal Protection: Discrimination. The injury in an equal protection
case is the imposition of a barrier that makes it more difficult for mem-
bers of one group to obtain a benefit, rather than the ultimate inability to
obtain the benefit.

Discrimination. When the government erects a barrier that makes it
more difficult for members of one group to obtain a benefit than it is
for members of another group, a member of the former group seeking
to challenge the barrier need only demonstrate that he or she is ready
and able to perform and that a discriminatory policy prevents him or her
from doing so on an equal basis.

Discrimination: Standing. For those persons who are personally sub-
ject to discriminatory treatment, stigmatizing injury caused by dis-
crimination is a serious noneconomic injury that is sufficient to sup-
port standing.

Standing. Standing does not require exercises in futility.

Actions: Moot Question. An action becomes moot when the issues
initially presented in the proceedings no longer exist or the parties lack
a legally cognizable interest in the outcome of the action.
Discrimination: Declaratory Judgments: Injunction: Proof. If a dis-
criminatory policy is openly declared, then it is unnecessary for a
plaintiff to demonstrate it is followed in order to obtain injunctive or
declaratory relief.

Actions: Moot Question. A defendant cannot automatically moot a case
simply by ending its unlawful conduct once sued.

Actions: Moot Question: Proof. A defendant claiming that its volun-
tary compliance moots a case bears the formidable burden of showing
that it is absolutely clear the allegedly wrongful behavior could not
reasonably be expected to recur.

Appeal and Error. A court’s consideration of a cause on appeal is lim-
ited to errors assigned and discussed.

Attorney Fees: Appeal and Error. On appeal, a trial court’s deci-
sion awarding or denying attorney fees will be upheld absent an abuse
of discretion.
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Appeal from the District Court for Lancaster County: JOHN
A. COLBORN, Judge. Affirmed.
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for appellees.

Robert McEwen and Sarah Helvey, of Nebraska Appleseed
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America et al.

HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KELcH, and FUNKE, JJ.

WRIGHT, J.
I. NATURE OF CASE

The plaintiffs, three same-sex couples, sought, pursuant
to 42 U.S.C. § 1983 (2012), to enjoin the defendants, Dave
Heineman, the former Governor of the State of Nebraska;
Kerry Winterer, in his official capacity as the chief execu-
tive officer of the Department of Health and Human Services
(DHHS); and Thomas Pristow, in his official capacity as the
director of the Division of Children and Family Services,
from enforcing a 1995 administrative memorandum and from
restricting gay and lesbian individuals and couples from being
considered or selected as foster or adoptive parents. The court
ordered the memorandum rescinded and stricken and enjoined
the defendants and those acting in concert with them from
enforcing the memorandum and/or applying a categorical ban
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to gay and lesbian individuals and couples seeking to be
licensed as foster care parents or to adopt a state ward. The
court further ordered the defendants and those acting in con-
cert to “refrain from adopting or applying policies, procedures,
or review processes that treat gay and lesbian individuals and
couples differently from similarly situated heterosexual indi-
viduals and couples when evaluating foster care or adoption
applicants under the ‘best interests of the child’ standard set
forth in DHHS’ regulations.” The court awarded the plaintiffs
costs and attorney fees.

The defendants appeal. They do not assert that it is constitu-
tional to discriminate on the basis of sexual orientation in the
licensing or placement of state wards in foster care. Instead,
the defendants argue that the plaintiffs lack standing because
they have not yet applied for and been rejected in obtaining
a foster care license or in having a state ward placed in their
homes. Alternatively, the defendants argue that there was no
case and controversy, because the memorandum that was the
focus of the plaintiffs’ complaint ceased to be the policy of
DHHS by the time this lawsuit was filed, despite the fact that
the memorandum was never rescinded and it remained on the
DHHS website. Finally, the defendants claim that the plain-
tiffs’ lawsuit became moot when the policy memorandum was
removed from the DHHS website 3 weeks after the plaintiffs’
motion for summary judgment was filed.

II. BACKGROUND

1. COMPLAINT

The complaint, filed on August 27, 2013, centered on an
administrative memorandum (Memo 1-95) issued in 1995 by
the then Department of Social Services, which subsequently
became DHHS in 1996. Memo 1-95 was written by the director

of the department and states in relevant part:
It is my decision that effective immediately, it is the
policy of the Department of Social Services that children
will not be placed in the homes of persons who identify
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themselves as homosexuals. This policy also applies to
the area of foster home licensure in that, effective imme-
diately, no foster home license shall be issued to persons
who identify themselves as homosexuals.

A similar policy was set forth in Memo 1-95 regarding
unmarried heterosexual couples. An addendum to Memo 1-95
directed staff not to specifically ask about an individual’s
sexual orientation or marital status beyond those inquiries
already included in the licensing application and home study.
The stated reason for the policy was this State’s intent to
place children in the most “family-like setting” when out-of-
home care is necessary. Though Memo 1-95 and the adden-
dum stated that staff would be drafting a proposed program
and licensing regulation to be brought before a public hear-
ing in a more formal manner, such proceedings apparently
never occurred.

The plaintiffs’ complaint alleged that Memo 1-95 was still “in
effect” as of April 1, 2013. It was not disputed by the defend-
ants that Memo 1-95 had not been “rescinded or replaced.”

The complaint alleged that Memo 1-95 set forth a policy
prohibiting the Department of Social Services, now DHHS,
from issuing foster home licenses to or placing foster chil-
dren with persons who identify themselves as homosexuals
or unrelated, unmarried adults living together. The plaintiffs
alleged that this policy also effectively banned homosexuals
from adopting children from state custody, because individuals
may adopt children from state care only if they have first been
licensed as foster parents.

The plaintiffs consist of three homosexual couples who
alleged in the complaint that they are able and ready to apply
to be foster parents and would do so but for the policy stated
in Memo 1-95.

One couple, Greg Stewart and Stillman Stewart, further
alleged that they were married in 2008 in California. They
alleged they had contacted DHHS in October 2012 to inquire
about obtaining a foster home license. Greg and Stillman
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alleged they were told by a DHHS representative that they
could not obtain a license because same-sex couples are barred
from becoming licensed under DHHS policy.

Another couple, Todd Vesely (Todd) and Joel Busch (Joel),
alleged that they “began the process of applying” to become
foster parents in July 2008. They completed training, a home
study, and submitted to background checks. But, in 2010,
Todd Reckling, the director of DHHS’ Division of Children
and Family Services at that time, informed Todd and Joel that
it was DHHS’ policy to bar licensing unrelated adults living
together. In their answer, the defendants admitted that Reckling
informed this couple of Memo 1-95.

The plaintiffs generally alleged that the policy expressed in
Memo 1-95 violated equal protection and due process under
the state and federal Constitutions and violated 42 U.S.C.
§ 1983 of the Civil Rights Act. They alleged that prospective
foster and adoptive parents were being subjected to differen-
tial treatment on the basis of their sexual orientation, and they
asserted that sexual orientation constituted a suspect class. The
plaintiffs asserted that there was no compelling interest, or
even a rational basis, justifying such disparate treatment. The
plaintiffs asserted that the policy found in Memo 1-95 imper-
missibly burdened their personal liberty and privacy rights to
enter into and maintain intimate personal relationships within
their own homes.

The plaintiffs asserted that they had no adequate remedy at
law to redress these wrongs, which were of a continuing nature
and would cause irreparable harm. They prayed for a declara-
tion that the policy stated in Memo 1-95 is unconstitutional,
void, and unenforceable, and an order enjoining the defendants
from enforcing Memo 1-95.

In addition, the plaintiffs asked for an order “directing
Defendants to evaluate applications of gay and lesbian individ-
uals and couples seeking to serve as foster or adoptive parents
consistently with the evaluation process applied to applicants
that are not categorically excluded.”
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Finally, the plaintiffs asked for attorney fees and further
relief as the court deemed proper.

The defendants alleged as affirmative defenses that the
plaintiffs had failed to state a cause of action and that the
defendants had not violated any of the plaintiffs’ constitutional,
civil, or statutory rights. The defendants did not affirmatively
allege that Memo 1-95 was no longer in effect or enforced.

2. MoTioNS BELOW

The defendants moved to dismiss on the grounds that on the
face of the complaint, the plaintiffs lacked standing and stated
no claim upon which relief could be granted. The court over-
ruled the motion to dismiss.

On the issue of standing, the court relied upon Gratz v.
Bollinger' for the proposition that the injury in fact in an equal
protection case is the denial of equal treatment resulting from
the imposition of a barrier, not the ultimate inability to obtain
the benefit. Under Gratz, the plaintiffs need only show they are
“‘able and ready’” to apply for a benefit should the discrimi-
natory policy that prevents them from doing so be removed.?
The court concluded that because the plaintiffs alleged they
were able and ready to apply for foster care licenses, their
complaint sufficiently alleged standing.

On the issue of failure to state a claim, the court first
observed that nothing in Nebraska law sets forth a policy pro-
hibiting homosexuals or unmarried couples from fostering or
adopting.® It then concluded that the allegations of disparate
treatment were sufficient to state causes of action under equal
protection and due process.

On December 11, 2014, the defendants moved for sum-
mary judgment. On January 27, 2015, the plaintiffs filed

! Gratz v. Bollinger, 539 U.S. 244, 123 S. Ct. 2411, 156 L. Ed. 2d 257
(2003).

% See id., 539 U.S. at 262.
3 See Neb. Rev. Stat. §§ 43-101, 43-107, and 43-109 (Reissue 2016).
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a cross-motion for summary judgment. On October 16, the
plaintiffs moved for attorney fees. The court’s orders on these
motions are the subject of the current appeal.

3. EVIDENCE AT SUMMARY
JUDGMENT HEARING

In support of their motion for summary judgment, the
plaintiffs submitted affidavits in which they generally con-
firmed the truth of their factual allegations made in the com-
plaint. The plaintiffs expressed their desire to serve as foster
parents and “be subject to the same approval process that is
applied to heterosexuals and not be subject to any discrimi-
natory approval process based on our sexual orientation.”
Greg and Stillman clarified they no longer live in Nebraska,
but that they still wish to adopt a Nebraska child out of fos-
ter care. Numerous exhibits, including the transcripts of the
depositions of several DHHS employees, were also entered
into evidence.

(a) Todd Reckling

Reckling was the director of the Division of Children and
Family Services of DHHS when Todd and Joel were com-
municating with DHHS about the then almost 2-year delay in
making any licensing or placement decision since Todd and
Joel had completed all the necessary training and background
checks. A letter written in June 2010, by Reckling to Todd and
Joel, was entered into evidence.

Reckling wrote to Todd and Joel that DHHS policy “allows
for an exception” which would have to be made in order for
either one of them to foster a child, given that they are two
unmarried individuals living together. Reckling gave no indica-
tion that such an exception would be made in their case. Even
if such an exception were made, Reckling explained, a child
could not be placed jointly with or adopted jointly by Todd
and Joel. Reckling explained that “‘second parent adoptions’”
were not permitted by a second person who is not married to
the first and that Todd and Joel could not marry, because the
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Nebraska Constitution states that only marriage between a man
and a woman shall be recognized in Nebraska.

(b) Kerry Winterer

Todd and Joel were subsequently in contact with Winterer,
who has been the chief executive officer of DHHS since July
2009. Winterer sent a letter to Todd and Joel’s attorney in
November 2011, which was also entered into evidence. By
that time, Todd and Joel had waited over 3 years to foster a
child. In the letter, Winterer repeatedly cited to Memo 1-95.
Winterer explicitly stated that “Policy Memorandum # 1-95 is
still in force.”

But in his deposition taken in July 2014, Winterer deferred
to Pristow, the director of the Division of Children and Family
Services for DHHS at that time, regarding the precise details
of the then-current policy and the reasons for it. He noted that
Pristow’s practice permitted placement with homosexual appli-
cants as long as their placement was approved by Pristow in
his capacity as director.

Winterer testified that he could imagine no reason for this
extra layer of review and approval except to ensure there was
no bias against persons who identify themselves as homo-
sexual. However, he also noted that because the Nebraska
Constitution does not recognize marriage between two persons
of the same gender, homosexual couples who have married in
another state would be considered as cohabitating, unrelated
adults. Winterer then elaborated that there are “stability” con-
cerns in placing children with cohabitating, unrelated adults.
Winterer stated that the current regulations do not allow for
both adults in a cohabitating, unmarried relationship to hold
a joint license and that there can only be one license issued
per address.

Winterer testified he did not believe identifying as homo-
sexual was relevant to that person’s qualification as a foster
or adoptive parent, but that he could envision sexual orienta-
tion being a factor in the best interests analysis, in the event
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it could cause a problem with the relationship between the
biological parent and the foster parent.

Winterer stated that Memo 1-95 was “modified by practice
and . . . the policy of the current director.” Winterer thought
that Memo 1-95 was still used in DHHS training materi-
als. Nevertheless, he believed new employees were “informed
about what the current practice is and the current process in
terms of dealing with applicants.” He was “assuming that [the
new practice] has been communicated to [the caseworkers
and supervisors in the service areas| through one means or
another.” He testified that there was no documentation of any
new policy or practice.

With regard to the failure to formally rescind Memo 1-95,
Winterer said, “I think our attitude would be it’s probably
unnecessary because policy evolves and is the expression of
practice and policy of the director, who is in charge of mak-
ing policy for the division under which this falls.” He also
thought it was “probably unnecessary” to rescind Memo 1-95,
which “goes back 20 years and was issued by a director of a[n]
agency that no longer exists.” He did not specifically discuss
any possible distinction between “policy” and “practice.”

Finally, Winterer explained that there “may be, shall we
say, some . . . implications” in formally rescinding Memo
1-95. Winterer stated that rescinding Memo 1-95 “could
draw attention on the part of certain individuals in the state
of Nebraska to . . . the issue of gay marriage and some other

. sensitive issues” and that it could increase scrutiny and
“complicate our going about doing our business.” He elabo-
rated that he was concerned formal rescission of Memo 1-95
could result in elected officials taking actions that would
make it difficult for DHHS to place children with homo-
sexual applicants.

(c) Thomas Pristow
In March 2012, Pristow took over Reckling’s position of
director of the Division of Children and Family Services for
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DHHS, and remained in that position at the time his deposi-
tion was taken in September 2014. In his deposition, Pristow
indicated that it was his “understanding” that the same licens-
ing restrictions existed for single, cohabitating, unmarried,
married, heterosexual, or homosexual applicants, even before
he adopted any policies or procedures with regard to homo-
sexual applicants. He was speaking in terms of a single license,
however, and not the ability to obtain a joint license. An email
from 2012 indicates that legal advisors before Pristow’s tenure
had opined that Memo 1-95 could not be enforced as to licens-
ing, because the regulations concerning licensing are silent on
the sexual orientation of the applicant.

But licensing is different than placement. While a child
generally cannot be placed in a nonlicensed home, having
a person licensed in a home does not mean a child will be
placed there.

Sometime in the summer of 2012, Pristow verbally instructed
his service area administrators and his deputy director that
homosexual applicants could be considered for foster or adop-
tive placements. Pristow did not specifically address whether
this was a change in “policy” versus a change in “practice,”
though most of the questions and answers referred to “policy.”

Pristow’s placement protocol, hereinafter referred to as the
“Pristow Procedure,” set forth different procedures for homo-
sexual applicants than for heterosexual applicants. When a
caseworker recommends a placement in the home of a mar-
ried, heterosexual couple, that placement is effective if the
caseworker’s supervisor agrees with the recommendation.
But, under the Pristow Procedure, as described by Pristow,
if the caseworker recommends a placement in the home of a
homosexual couple or individual, then the placement recom-
mendation can only take effect after being approved by the
caseworker’s supervisor, the service area administrator, and,
finally, Pristow himself. Other DHHS employees clarified that
as to homosexual applicants under the Pristow Procedure there
are actually five layers of placement review: the caseworker,
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the caseworker’s supervisor, the administrator, the service area
administrator, and then the director (Pristow).

According to Pristow, the protocol for an unmarried hetero-
sexual adult living with another adult—or for a married, het-
erosexual felon—would require only three levels of approval:
the caseworker’s, the caseworker’s supervisor, and the service
area administrator’s approval to effect the placement recom-
mendation. Other DHHS employees clarified that this would be
four levels of approval, as it would include the administrator.
Such applicants would not require Pristow’s approval.

Pristow explained that there was no category of appli-
cants, other than homosexuals, that required Pristow’s personal
approval before a caseworker’s placement recommendation
could be implemented. And Pristow clarified that he did not
review denials of placement with homosexual applicants. He
only reviewed recommendations for placement.

Pristow testified that there was no reason, with respect to
child welfare, that a person who identifies as homosexual, or
that unmarried persons living together, should be treated dif-
ferently than heterosexual, married persons in the licensing or
placement of a child in a foster or adoptive home. He said that
in his 20 years of experience in children and family services,
“gay and lesbian foster parents do just as good on — if not bet-
ter than regular foster parents, everything being equal.” Pristow
agreed that there was a consensus in the scientific literature
that the outcome for children was not adversely affected by
being raised by homosexual persons, and he said that he had no
reason to doubt that consensus.

Pristow explained that Nebraska was a conservative state
with a constitutional amendment banning gay marriage. He
“take[s] that into account when [he] make[s] these type[s]
of placements.” When asked how he takes that into account,
Pristow explained, “I make it my decision and not the field’s.”

Pristow explained that when reviewing placement recom-
mendations with homosexual applicants, he did not consider
the sexual orientation of the recommended foster or adoptive
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parent in making his decision. The applicant’s sexual orienta-
tion was only relevant insofar as it was the triggering factor of
the extra layer of review.

But Pristow also indicated that Nebraska’s laws and the
constitutional amendment regarding homosexual couples were
somehow taken into account in his decisonmaking:

I do work for the State, and I am supportive of its laws
and its amendments to the constitution. And I take that in
balance when I, you know, make those type[s] of deci-
sions about placing children in gay and lesbian foster
homes. . . .

... [T]his is a conservative state, and I’'m cognizant
of that, and I want to make sure that | — that my process
is — has foundation, and that, again, it reflects what the
best interest of that child is . . . .

Pristow, however, denied that he took a “harder look” at
placements with homosexual applicants. And he stated that
he had no reason to doubt the competency of caseworkers
and their supervisors in making best interests decisions. He
explained that it is just “a process so that I can take on the
responsibility of making that decision from the field so that
these placements can be made in accordance with the best
interests of the child.”

Pristow acknowledged that, as of the time of the deposi-
tion in September 2014, Memo 1-95 was still on DHHS’
website and that there was nothing in writing on the website
or elsewhere disavowing the policies stated in Memo 1-95.
To the contrary, it was his understanding that Memo 1-95 was
included in the packet of administrative memorandums that
was given to new trainees as they enter into the system.

Neither was there anything in writing, to his knowledge,
reflecting the Pristow Procedure. But Pristow said that, as new
trainees go out into the field, they are supposed to be told of
it. Pristow was unsure exactly how thoroughly this was done.
He explained:
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As the new trainee goes out to the field, either through
a mentoring protocol that we have or through [his or her]
new supervisor, there is — they are — they begin to learn
the practice of how we do child welfare in Nebraska. And
as this would come up or when it does come up, they are
told of the protocol that I put — the policy that I put in
place verbally.

. . I can’t speak to whether [a caseworker, when
approached for the first time by a homosexual applicant]
would know [Memo 1-95 is no longer the current prac-
tice]. My instructions were to the service area administra-
tors when [ gave my verbal policy out, and my direction
was to make sure that it was disseminated throughout
the field.

Pristow agreed that there “might be some confusion” for new
employees as to whether Memo 1-95 is still DHHS’ policy and
practice, but he believed “the field is very competent, very
competent in making sure that information is disseminated and
that we look out for the best interests of the child and we find
the best possible placement for that child regardless of gender
— or of orientation.”

Pristow acknowledged that four new service area adminis-
trators had been hired or promoted into that position since the
summer of 2012 and that he did not have a specific discus-
sion with those new service area administrators regarding his
verbal policy. Pristow said, “The general intent and theme of
what I wanted to have happen, though, I’'m sure was conveyed
through the deputy and in some manner or form as we went
through the years.”

Pristow testified that it was within his authority to send out
a notification to all staff stating that Memo 1-95 no longer
represents DHHS policy. He had chosen not to do so. Pristow
testified that Memo 1-95 was “still on the website and it’s still
in play.” He explained “it hasn’t been rescinded except through
verbal instructions by me to my service area administrators.”
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There was “nothing on the website that would indicate [Memo
1-95 is] no longer policy.”

Pristow agreed that a prospective applicant could look at the
website and be discouraged by Memo 1-95 from applying to
be a foster or adoptive parent. Pristow testified that he delib-
erately determined to keep Memo 1-95 on the website and in
DHHS’ training materials, and to have the Pristow Procedure
be verbal only. Pristow could think of no instance other than
Memo 1-95 wherein DHHS has had an administrative memo-
randum on its website setting forth a policy that is not, in actu-
ality, DHHS’ policy and practice.

(d) Other DHHS Employees

The depositions of two deputy directors at DHHS, a policy
administrator, a field operations administrator, and five serv-
ice area administrators were also entered into evidence for
purposes of the summary judgment motions. At the time the
depositions were taken, in October and November 2014, Memo
1-95 was still on the DHHS website. Tony Green, a deputy
director at DHHS, testified that it is DHHS’ general prac-
tice to update memorandums as needed and that, typically, a
memorandum that no longer represents DHHS policy would be
removed from the website. The decision to remove or keep a
memorandum from the website would be made by the director
and the chief executive officer.

No other employee opined with any certainty as to the stan-
dard procedure for memorandums that cease to represent DHHS’
policy or procedure. However, a copy of a DHHS web page
listed, under the broad category of “Archived Administrative
& Policy Memos,” the subcategories of “Rescinded Memos”
and “Rescinded and Replaced Memos.” Memo 1-95 was not
listed under either of those categories. The web page set forth
that it was last updated on February 6, 2015.

None of the employees deposed were aware of anything in
writing on the website or elsewhere, informing staff and poten-
tial applicants that Memo 1-95 no longer represented DHHS’
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policy or its practice. Neither were any of the employees aware
of anything in writing contradicting Memo 1-95 by expressly
stating that homosexuals were permitted to serve as foster or
adoptive parents.

The employees described Memo 1-95 as still the current
“policy,” but stated that it did not represent the current “prac-
tice.” According to these employees, Memo 1-95 had not been
“rescinded” or “modified” by the director, thus it was still
“in effect,” or “active.” They all agreed it was not followed,
however. The witnesses were unaware of any other instance
where DHHS practice was in conflict with an existing pol-
icy memorandum.

A field operations administrator for DHHS described the
Pristow Procedure as “granting an exception on [an] existing
memo.” And a document was entered into evidence that had
been created in August 2014 by Nathan Busch, a DHHS policy
administrator, listing the “Placement Exceptions by Director”
from July 2013 to August 2014. Numerous such exceptions
listed the “Type of Exception” as “Same-Sex Couple.”

The DHHS employees uniformly described the current prac-
tice as having five layers of approval for placement of a foster
child in the home of same-sex couples or individuals who
identify as homosexual. These layers consist of the original
recommendation for placement by the caseworker and then
approval by the caseworker’s supervisor, the administrator, the
service area administrator, and, finally, the director. The DHHS
employees testified that felons and unmarried, unrelated adults
also require extra layers of approval, but only four. Only homo-
sexual applicants required the approval of the director.

According to Kathleen Stolz, a service area administrator,
Reckling had required director approval of all placements with
unmarried couples. And Stolz stated that “we no longer needed
to send for approval for placement in an unmarried, unrelated
home to the director unless there was a self-disclosure that
they were in a same-sex relationship or were gay or lesbian.”
The employees believed that under the Pristow Procedure,
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sexual orientation was not to be taken into account in a best
interests analysis.

The employees testified that during training, new DHHS
hires are no longer given a physical copy of Memo 1-95, or
of any of the policy memorandums. Instead, trainees are noti-
fied of where to locate the administrative memorandums on
the website. There was no indication during new employees’
classroom training that Memo 1-95 is no longer to be followed.

The employees explained that the Pristow Procedure is
instead discussed in the field during mentoring of new case-
workers, as well as through “word-of-mouth” within the serv-
ice areas. DHHS also holds monthly meetings of service area
administrators, and one or two caseworkers or supervisors from
each service area attend those meetings. The Pristow Procedure
is discussed at these meetings whenever there are new service
area administrators.

One DHHS deputy director explained that dissemination of
the Pristow Procedure is always verbal, “[b]ecause we have a
current policy on the — on the issue.”

A service area administrator testified that when asked about
the status of Memo 1-95 by DHHS staff, she responds that it is
on the website; it is “still an administrative memo, and it’s still
in effect.” She does not explain the Pristow Procedure unless
specifically asked about it.

None of the employees deposed could state with certainty
that all DHHS employees were aware of the Pristow Procedure.
However, none were specifically aware of any current confu-
sion as to the Pristow Procedure within DHHS.

As to dissemination of the current practice to the approxi-
mately 40 agencies that DHHS contracts with to provide foster
care services, the DHHS employees explained that there are
regular meetings with such agencies. There was testimony
that the Pristow Procedure was discussed in at least one of
those meetings.

But, again, the employees were uncertain whether every
contractor knew of the Pristow Procedure. One service area
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administrator believed there was still confusion within outside
contracting agencies about DHHS policy and practice as con-
cerns placement with homosexual applicants.

The employees agreed that there is a need for more foster
parents and that there are no child welfare interests served by
excluding homosexual applicants or by requiring extra layers
of approval for placements with homosexual licensees. The
employees conceded that Memo 1-95 could deter prospective
homosexual foster and adoptive parents from pursuing foster
care or adoption.

According to the DHHS employees, the approval was gen-
erally described as strengthening the placement decision as
being in the best interests of the children placed within homes
of homosexual foster parents—in the event that a particular
placement became an “issue.” Busch was unsure exactly what
the reason was, but believed Pristow was “referring to the fact
that there is a written policy in place that he does not support
the practice of.”

(e) Internal Communications

Internal email correspondence from June 28, 2012, to June
4, 2013, was also offered by the plaintiffs and admitted into
evidence in support of their motion for summary judgment.
The emails were submitted as evidence of the lack of dissemi-
nation and clarity surrounding the Pristow Procedure and the
continuing validity of Memo 1-95.

In an email dated June 29, 2012, a DHHS employee
expressed that he and any contractor needed to follow Memo
1-95 until that policy is changed. And in correspondence with
a contracting agency, he explained that the likelihood of place-
ment with a same-sex couple was “small as the adults in that
home would need to be the best possible placement for a spe-
cific child and [the Division of Children and Family Services]
would need to take the request to make the placement all the
way to Central Office and get [its] agreement.”

In various other emails in the months following the
announcement of the Pristow Procedure, employees appeared
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to be aware of the Pristow Procedure, but asked for clarifi-
cation on the details. In July 2012, Marylyn Christenson, a
DHHS resource development supervisor, expressed confusion,
in light of Memo 1-95, about whether homosexual applicants
could be licensed. This communication took place because a
contracting agency was also confused. Still, Christenson stated
that she knew placement approval for a homosexual applicant
would have to be from the director. She opined that “we would
need to tell these [homosexual individuals interested in foster-
ing] that [any placement will require director approval] so they
know before they go to the trouble to get [licensed].”

In September 2012, a different contracting agency asked
for clarification as to whether same-sex couples could foster,
given that the “memo from the 90’s seems to be in [e]ffect.”
Pristow personally responded to this email, explaining that
DHHS’ legal department advised that DHHS cannot deny a
license to applicants who meet the regulations, which do not
touch upon sexual orientation. But Pristow also explained
that licensing “does not guarantee placement as the place-
ment would need my prior approval before the placement
could occur.”

In October 2012, the employee of yet another contract-
ing agency still believed that neither party of a same-sex
couple could be licensed to foster. A DHHS employee told
that employee that one member of the same-sex couple could
be licensed, but the DHHS employee was unable to answer
the agency’s questions regarding what factors were involved
in the placement decision for a licensed member of a same-
sex couple.

In November 2012, Christenson expressed in an email her
belief that Memo 1-95 was “still in force since it’s on the
website.” Stolz responded that she thought Memo 1-95 had
been removed from the website, but that she would follow up.
Christenson responded that she “didn’t know an Admin memo
could be removed, w/out a replacement, or notice. It’s been
confusing to follow how they are handling that memo.”
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When, after discussion with Stolz, the resource developer
administrator emailed Christenson that they would be going
ahead with licensing one of the applicants who is in a same-
sex relationship, Christenson stated that “no one has clearly
explained to me how we can license a home when [Memo
1-95] is still in effect.” Further emails between Christenson and
other employees discussed being unwilling to license homosex-
ual applicants, apparently despite communications from their
supervisors to do so. An email to Christenson from a DHHS
resource developer explained that she was “not comfortable
going against policy” and that others should know that Memo
1-95 “which clarifies the policy has not been rescinded so . . .
it is basically against policy [to license homosexual applicants]
at this point.”

In November 2012, Busch stated to the service area admin-
istrators that he had been receiving some inquiries about the
status of Memo 1-95. He clarified that Memo 1-95 was “still
active and has not been rescinded. An exception to [Memo
1-95] must be granted by Director Pristow.”

There was testimony that up until approximately September
2014, Christenson and other staff were placing “holds” on
all licensed homes where homosexuals or unmarried couples
resided. When a home is on hold, no placements can be made
in the home until the hold is lifted. These holds were appar-
ently meant to “trigger the staff to know that they needed to
have either service area or director approval prior to the place-
ment to ensure that we were following current practice.” After
Stolz became aware of the practice of putting these homes on
hold, it ceased.

(f) Answers to Interrogatories
In the defendants’ answers to interrogatories, they described
that it was DHHS’ “policy” to allow only one license per
address and to allow a joint license only for married couples.
With regard to placements of wards when the foster parent
is unmarried and there are other adults living in the home, the
defendants explained:
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[P]lacement of wards when the foster parent is unmarried

and there are other adults living in the home if:

* The ward is related to the foster parent by blood or
adoption

* The ward is a former foster child of the foster parent

* The foster parent is the legal guardian of the ward, or

» The foster parent is responsible to provide physical care
to and supervision of the ward, whose placement is
supervised by a developmental disability agency.

If none of the above criteria are met, DHHS policy also
allows for an exception if the local office believes that
placement in the home would be appropriate and in the
best interest of the child. If the foster parent has identified
as gay or lesbian, the Service Area Administrator would
then make a request for approval to the Director of the
Division of Children and Family Services. The Director
would then make a decision on whether placement in the
home would be appropriate and in the best interest of
the child. If the placement is approved, the ward will be
placed with the licensed or approved individual.

(Emphasis supplied.) The defendants did not address whether
it would recognize same-sex couples as married if they were
married in another state.

In a response to an interrogatory asking how DHHS would
determine an applicant’s sexual orientation, the defendants
relied on Memo 1-95 to point out its policy not “‘to ask any
specific questions about an individual’s sexual orientation or
marital status than is currently asked in the licensing applica-
tion, home study, etc.”” The defendants stated that training
instructors do not distribute any administrative memorandums
during orientation training, but are “expected to review poli-
cies on their own.”

(g) Memo 1-95 Removed
From Website
The defendants submitted the affidavit of Green, the act-
ing director of the Division of Children and Family Services.
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Green obtained that position on January 8, 2015. Green averred
that Memo 1-95 was removed from the DHHS website on
February 20, 2015, approximately 4 weeks after the defendants
filed their motion for summary judgment and 3 weeks after
the plaintiffs filed their cross-motion for summary judgment.
Green did not state that Memo 1-95 had been rescinded. Nor
did Green address whether homosexual applicants were still
subject to a five-tier approval process for placement.

4. ARGUMENTS MADE BELOW

At the hearing on the motions for summary judgment, the
plaintiffs argued that DHHS discriminated on the basis of sex-
ual orientation. The plaintiffs argued that it did so both by virtue
of Memo 1-95 and through DHHS’ five-tier Pristow Procedure.
The defendants did not object to the Pristow Procedure as
being outside the scope of the pleadings.

The plaintiffs pointed out that Memo 1-95 has not been
rescinded and is used in new employee training; some DHHS
employees and private contracting agencies continue to imple-
ment it. The plaintiffs pointed out that Memo 1-95 was removed
from the website only 2 months before the summary judgment
hearing and that it was still not listed on the web page for
rescinded policies. The plaintiffs pointed out that the defend-
ants have not given an official announcement that they treat
heterosexual and homosexual applicants the same.

The plaintiffs asserted that the confusion about whether
Memo 1-95 still applies discourages homosexual applicants.
Further, such applicants were “subject to the whims of new
employees coming in and out, even at the top level, as to
whether they’re going to apply a policy that’s on the books, or
whether they’re going to apply their predecessor’s policy, or
how they’re going to treat gay and lesbian applicants.”

The plaintiffs argued that the Pristow Procedure is itself
discriminatory, because heterosexual applicants, even felons,
are subjected to fewer tiers of review than homosexual appli-
cants. Since the extra review is only of approvals and not
rejections, the extra review cannot be to protect homosexual
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applicants from discrimination. The plaintiffs pointed out that
the only possible change in the outcome for the applicant as a
result of such review is that a homosexual applicant who was
accepted in an earlier level of review is rejected “further up
the chain.”

In response to these arguments, the defendants acknowl-
edged that Memo 1-95 had not been rescinded, but claimed
that rescission was unnecessary. The defendants described
Memo 1-95 as “nothing”; it was not DHHS’ policy or pro-
cedure, was no longer on the DHHS website, and is not
elsewhere “on the books.” The defendants asserted that the
plaintiffs’ claims of confusion surrounding Memo 1-95 were
speculative and, in any event, “confusion does not equal a con-
stitutional violation.”

With regard to the Pristow Procedure, the defendants did not
deny that the procedure is still in place. But they argued that
“equal protection does not require absolute equality” and that
there was no discrimination, because the same best interests
standard applied to both homosexual and heterosexual appli-
cants. Further, the defendants argued that the extra levels of
review were not directed at the homosexual applicants, but,
rather, were a “mechanism for review of the employees and
what they are doing within their placement determinations” in
order “to prevent bias by the caseworkers.”

Lastly, the defendants argued that nothing has prevented the
plaintiffs from applying to be foster parents and that there was
no remedy for the court to award.

5. DisTrICT COURT’S ORDER

The court granted summary judgment in favor of the plain-
tiffs. The court’s original order, dated August 5, 2015, was
modified on September 16, following the court’s consideration
of the defendants’ motion to alter or amend the judgment, filed
August 17. Both the August 5 and the September 16 orders
described the plaintiffs as making both a constitutional chal-
lenge to Memo 1-95 and to the discriminatory process of the
Pristow Procedure.
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The court rejected the defendants’ arguments that there
is no longer a case and controversy concerning Memo 1-95
because it has not represented DHHS policy or practice since
2012. The court noted that at the time the lawsuit was filed,
there was confusion within DHHS surrounding Memo 1-95
insofar as most of the employees deposed believed it to still
be DHHS “policy.” And the court stated that although the
Pristow Procedure may be the “current policy,” Memo 1-95 has
not been formally rescinded or replaced. The court concluded
that “DHHS cannot have two conflicting policies that reflect
wholly incompatible interpretations of the same regulations.”
It found that Memo 1-95 should be stricken in its entirety as in
violation of equal protection and due process.

The court likewise found that the Pristow Procedure violated
equal protection and due process. It noted that the defendants
had failed to identify any legitimate government interest to
justify treating homosexual individuals and couples differ-
ently from heterosexual individuals and couples. Further, the
defendants had conceded that no child welfare interests are
advanced by treating homosexual applicants differently from
heterosexual applicants. It rejected the defendants’ argument
that the five-tier approval process was to prevent bias against
homosexual individuals and couples, explaining that “[i]|f the
Defendants wanted to prevent bias against gay and lesbian
couples, Defendants would review denials of placements rather
than approvals of placements.”

The court ordered the defendants to “refrain from adopt-
ing or applying policies, procedures, or review processes that
treat gay and lesbian individuals and couples differently from
similarly situated heterosexual individuals and couples when
evaluating foster care or adoption applicants under the ‘best
interests of the child’ standard set forth in DHHS’ regulations.”

Both orders taxed costs of the action to the defendants.

On August 7, 2015, the court granted the plaintiffs an exten-
sion of the time to file a motion for attorney fees and costs,
which was ultimately filed on October 16. The motion for
attorney fees and costs was filed pursuant to 42 U.S.C. § 1988
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(2012). The plaintiffs’ attorney filed with the district court
80 pages of affidavits and attached exhibits in support of the
motion. Those documents are found in the transcript rather
than in the bill of exceptions, because they were not offered
as exhibits during a hearing. But a hearing was conducted in
which the parties discussed the requested fees and costs. The
defendants did not object to the documents supporting the
requested fees on the grounds that they were not properly in
evidence or otherwise unreliable. The court entered an order on
December 15 awarding $28,849.25 in costs and $145,111.30 in
attorney fees.

III. ASSIGNMENTS OF ERROR
The defendants assign that the district court erred by (1)
receiving hearsay evidence, (2) granting summary judgment
when there were genuine issues of fact, (3) granting summary
judgment and issuing an injunction when the plaintiffs did
not have standing, (4) deciding a case that was moot, and (5)
awarding attorney fees.

IV. STANDARD OF REVIEW

[1] In reviewing a summary judgment, an appellate court
views the evidence in the light most favorable to the party
against whom the judgment was granted, and gives that party
the benefit of all reasonable inferences deducible from the
evidence.*

[2] When attorney fees are authorized, the trial court exer-
cises its discretion in setting the amount of the fee, which
ruling an appellate court will not disturb on appeal unless the
court abused its discretion.’

V. ANALYSIS
The defendants do not contest the underlying merits of the
district court’s determination that Memo 1-95 and the Pristow

4 Latzel v. Bartek, 288 Neb. 1, 846 N.W.2d 153 (2014).
5 State v. Rice, 295 Neb. 241, 888 N.W.2d 159 (2016).
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Procedure violate equal protection and due process. Instead,
the defendants assert there is a material issue of fact whether
the plaintiffs’ claims were justiciable. The defendants assert
that if the action was not justiciable, the plaintiffs could not be
the prevailing parties under 42 U.S.C. § 1988. The defendants
also claim the award of attorney fees was an abuse of discre-
tion because the evidence of fees was not presented to the dis-
trict court in the correct manner.

1. JUSTICIABILITY

[3] We first address whether there was a material issue of
fact as to the justiciability of the plaintiffs’ claims. Summary
judgment is proper if the pleadings and admissible evidence
offered at the hearing show that there is no genuine issue as to
any material facts or as to the ultimate inferences that may be
drawn from those facts and that the moving party is entitled to
judgment as a matter of law.® In the summary judgment con-
text, a fact is material only if it would affect the outcome of
the case.’

[4,5] A justiciable issue requires a present, substantial con-
troversy between parties having adverse legal interests suscep-
tible to immediate resolution and capable of present judicial
enforcement.® A court decides real controversies and deter-
mines rights actually controverted, and does not address or
dispose of abstract questions or issues that might arise in a
hypothetical or fictitious situation or setting.’

(a) Ripeness
The defendants’ principle contention is that the plaintiffs
lack standing because they have not yet applied for and been
denied foster care licenses and placement of state wards in
their care. The defendants argue that the plaintiffs thus have

¢ Latzel v. Bartek, supra note 4.

T 1d.

§ In re Estate of Reading, 261 Neb. 897, 626 N.W.2d 595 (2001).
° US Ecology v. State, 258 Neb. 10, 601 N.W.2d 775 (1999).
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not been harmed. And they argue that if the plaintiffs are
granted licenses and children are placed in their homes, then
they never will be harmed. The defendants assert that the
controversy presented by the plaintiffs’ action is, accordingly,
purely hypothetical.

[6,7] Standing is a key function in determining whether
a justiciable controversy exists.'” Standing requires that a
litigant have such a personal stake in the outcome of a con-
troversy as to warrant invocation of a court’s jurisdiction and
justify the exercise of the court’s remedial powers on the liti-
gant’s behalf."

But the defendants do not argue that the plaintiffs are assert-
ing merely a general injury to the public. They do not argue
that if the plaintiffs were to apply for licenses and be denied
the ability to provide foster care, they would lack a personal
stake in the outcome of the litigation. The defendants’ standing
argument is more accurately considered one of ripeness.

[8] The ripeness doctrine is rooted in the same general poli-
cies of justiciability as standing and mootness.'> As compared
to standing, ripeness assumes that an asserted injury is suf-
ficient to support standing, but asks whether the injury is too
contingent or remote to support present adjudication.” It is a
time dimension of standing.'*

[9] We use a two-part inquiry to determine ripeness: (1) the
jurisdictional question of the fitness of the issues for judicial
decision and (2) the prudential question concerning the hard-
ship to the parties of withholding court consideration.'> We
follow the Eighth Circuit, which has explained that

10 Hall v. Progress Pig, Inc., 254 Neb. 150, 575 N.W.2d 369 (1998).
" City of Omaha v. City of Elkhorn, 276 Neb. 70, 752 N.W.2d 137 (2008).

12 13B Charles Alan Wright et al., Federal Practice and Procedure § 3532.1
(2008).

B 1d.
4 See id.
15 See City of Omaha v. City of Elkhorn, supra note 11.
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“[t]he ‘fitness for judicial decision’ inquiry goes to a

court’s ability to visit an issue. . . . [[]t safeguards against
judicial review of hypothetical or speculative disagree-
ments. . . .

“In addition to being fit for judicial resolution, an issue
must be such that delayed review will result in significant
harm. ‘Harm’ includes both the traditional concept of
actual damages—pecuniary or otherwise—and also the
heightened uncertainty and resulting behavior modifica-
tion that may result from delayed resolution.”!

Declaratory and injunctive relief, which were sought here,
require a justiciable controversy that is ripe for judicial deter-
mination."”” Such actions cannot be used to obtain advisory
opinions, adjudicating hypothetical or speculative situations
that may never come to pass.'s

[10] The question of ripeness is to be viewed in light of
the relief sought. We have said that a “declaratory judg-
ment is by definition forward-looking, for it provides ‘“pre-
emptive justice” designed to relieve a party of uncertainty
before the wrong has actually been committed or the damage
suffered.””!” We have explained that the function of a declara-
tory judgment is to determine justiciable controversies which
either are not yet ripe for adjudication by conventional forms
of remedy or, for other reasons, are not conveniently ame-
nable to the usual remedies.”® The purpose of an injunction,

16 Id. at 80, 752 N.W.2d at 145-46, quoting Nebraska Public Power Dist. v.
MidAmerican Energy, 234 F.3d 1032 (2000).

'7 See, Ryder Truck Rental v. Rollins, 246 Neb. 250, 518 N.W.2d 124 (1994);
43A C.J.S. Injunctions § 76 (2014).

18 See, Greater Omaha Realty Co. v. City of Omaha, 258 Neb. 714, 605
N.W.2d 472 (2000); Ryder Truck Rental v. Rollins, supra note 17. See,
also, Crete Ed. Assn. v. Saline Cty. Sch. Dist. No. 76-0002, 265 Neb. 8§,
654 N.W.2d 166 (2002).

19 See, Hauserman v. Stadler, 251 Neb. 106, 110, 554 N.W.2d 798, 801
(1996); Ryder Truck Rental v. Rollins, supra note 17.

20 See id. See, also, e.g., Central City Ed. Assn. v. Merrick Cty. Sch. Dist.,
280 Neb. 27, 783 N.W.2d 600 (2010).
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similarly, is to restrain actions that have not yet been taken.?!
Injunctive relief is generally preventative, prohibitory, or
protective.?

We reject the defendants’ contention that the harm at issue
in this action is too remote or speculative to be ripe for the
protective, forward-looking relief sought and obtained by the
plaintiffs. Fundamentally, the defendants mischaracterize the
harm the plaintiffs seek to prevent.

The harm the plaintiffs wish to avoid is not just the possible,
ultimate inability to foster state wards; it is the discriminatory
stigma and unequal treatment that homosexual foster applicants
and licensees must suffer if they wish to participate in the fos-
ter care system. The imminent injury that the court redressed
was the plaintiffs’ inability to be treated on equal footing with
heterosexual applicants.?

[11] We find several U.S. Supreme Court cases instruc-
tive on this issue. The U.S. Supreme Court has specifically
rejected the argument that persons claiming denial of equal
treatment must demonstrate their ultimate inability to obtain
a benefit in order for their claims to be justiciable.** As noted
by the district court below, the Court has explained that the
injury in an equal protection case is the imposition of a bar-
rier that makes it more difficult for members of one group to
obtain a benefit, rather than the ultimate inability to obtain the
benefit.® This proposition directly contradicts the defendants’
argument that the plaintiffs would suffer no harm unless they
applied to be foster parents and were ultimately denied place-
ment of state wards in their homes.

2 Putnam v. Fortenberry, 256 Neb. 266, 589 N.W.2d 838 (1999).
22 Crete Ed. Assn. v. Saline Cty. Sch. Dist. No. 76-0002, supra note 18.
2 See Revelis v. Napolitano, 844 F. Supp. 2d 915 (N.D. Ill. 2012).

2% Northeastern Fla. Chapter, Associated Gen. Contractors of America v.
City of Jacksonville, 508 U.S. 656, 113 S. Ct. 2297, 124 L. Ed. 2d 586
(1993).

% See id.
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[12] The U.S. Supreme Court has applied this proposition in
the context of affirmative action bidding programs and school
application processes, holding that a plaintiff has standing
to make a claim challenging the inability to compete on an
equal footing no matter whether the plaintiff would have been
admitted to the school or obtained the winning bid but for that
unequal treatment.?® The Court has held that when the govern-
ment erects a barrier that makes it more difficult for members
of one group to obtain a benefit than it is for members of
another group, a member of the former group seeking to chal-
lenge the barrier need only demonstrate that he or she is ready
and able to perform and that a discriminatory policy prevents
him or her from doing so on an equal basis.”’

In other cases, the Court has elaborated on the stigmatic
injury that stems from discriminatory treatment. The Court
has explained that the discriminatory treatment itself is a seri-
ous harm that supports standing. In Heckler v. Mathews,*® for
example, the Court addressed the plaintiff’s claim that Social
Security laws subjected him to unequal benefits on the basis of
gender. The Court found standing, despite the fact that a suc-
cessful action would result in the plaintiff’s benefits remaining
the same (while, due to the severability of the discriminatory
provision, female applicants’ benefits would decrease).”

[13] The Court stated it had “repeatedly emphasized” that

discrimination itself, by perpetuating “archaic and ster-
eotypic notions” or by stigmatizing members of the

% See, Northeastern Fla. Chapter, Associated Gen. Contractors of America
v. City of Jacksonville, supra note 24; University of California Regents v.
Bakke, 438 U.S. 265, 98 S. Ct. 2733, 57 L. Ed. 2d 750 (1978).

27 See Northeastern Fla. Chapter, Associated Gen. Contractors of America v.
City of Jacksonville, supra note 24.

2 Heckler v. Mathews, 465 U.S. 728, 104 S. Ct. 1387, 79 L. Ed. 2d 646
(1984). See, also, Barber v. Bryant, 193 F. Supp. 3d 677 (S.D. Miss. 2016);
Campaign for Southern Equality v. Bryant, 64 F. Supp. 3d 906 (S.D. Miss.
2014); De Leon v. Perry, 975 F. Supp. 2d 632 (W.D. Tex. 2014).

2 Heckler v. Mathews, supra note 28.
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disfavored group as “innately inferior” and therefore as
less worthy participants in the political community, . . .
can cause serious noneconomic injuries to those persons
who are personally denied equal treatment solely because
of their membership in a disfavored group.*
The Court reiterated that when the right invoked is that of
equal treatment, the appropriate remedy is a mandate of equal
treatment.’! Similarly, in Allen v. Wright,*®> the U.S. Supreme
Court explained that for those persons who are personally sub-
ject to discriminatory treatment, stigmatizing injury caused by
discrimination is a serious noneconomic injury that is sufficient
to support standing.

As for the ripeness questions of whether this harm is too
remote and whether delayed review will result in significant
harm, the Court held in the bidding cases that the plaintiffs
seeking to prevent future deprivation of the equal opportunity
to compete need only demonstrate they will “sometime in the
relatively near future” bid on a contract governed by such race-
based financial incentives.*

[14] In a number of cases in other jurisdictions similar to
the case at bar, courts have found plaintiffs to have standing
in spite of the absence of any formal application under the
challenged program or law.** This is because standing does not

30 1d., 465 U.S. at 739-40 (citation omitted).
3U Heckler v. Mathews, supra note 28.
32 Allen v. Wright, 468 U.S. 737, 104 S. Ct. 3315, 82 L. Ed. 2d 556

(1984), abrogated on other grounds, Lexmark Int’l, Inc. v. Static Control
Components, Inc., 572 U.S. 118, 134 S. Ct. 1377, 188 L. Ed. 2d 392
(2014).

3 Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 211, 115 S. Ct. 2097,
132 L. Ed. 2d 158 (1995).
3* Dragovich v. U.S. Department of the Treasury, 764 F. Supp. 2d 1178 (N.D.

Cal. 2011). See, also, Reno v. Catholic Social Services, Inc., 509 U.S. 43,
113 S. Ct. 2485, 125 L. Ed. 2d 38 (1993); Teamsters v. United States, 431
U.S. 324, 97 S. Ct. 1843, 52 L. Ed. 2d 396 (1977); LeClerc v. Webb, 419
F.3d 405 (5th Cir. 2005); Terry v. Cook, 866 F.2d 373 (11th Cir. 1989);
Waters v. Ricketts, 48 F. Supp. 3d 1271 (D. Neb. 2015).
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require exercises in futility.*® “Courts have long recognized
circumstances in which a failure to apply may be overcome by
facts which demonstrate the futility of such application.”3¢

In Teamsters v. United States,”’ the U.S. Supreme Court
explained that “[i]f an employer should announce his policy of
discrimination by a sign reading ‘Whites Only’ on the hiring-
office door, his victims would not be limited to the few who
ignored the sign and subjected themselves to personal rebuffs.”
Thus, the Court rejected the argument that those who failed
to apply for the position that discriminatory practices made it
difficult to obtain could not share in the “make-whole relief”
that was sought in the action.*® Rather, such plaintiffs must
show that they should be treated as applicants, or “potential
victim[s],” of the discrimination, by showing they were actu-
ally deterred by the discriminatory practice and would have
applied but for that practice.”

The Court explained that a plaintiff’s desire for a job need
not be “translated into a formal application solely because of
his unwillingness to engage in a futile gesture.”*® The nonap-
plicant is unwilling to subject himself or herself to the humili-
ation of certain rejection.*’ Such a nonapplicant is as much a
victim of discrimination as the applicant.*?

Memo 1-95 was a published statement on DHHS’ official
website that “heterosexuals only” need apply to be foster

35 Dragovich v. U.S. Department of the Treasury, supra note 34. See, also,
e.g., LeClerc v. Webb, supra note 34; Terry v. Cook, supra note 34.

3 Terry v. Cook, supra note 34, 866 F.2d at 378.

37 Teamsters v. United States, supra note 34, 431 U.S. at 365. See, also, e.g.,
Reno v. Catholic Social Services, Inc., supra note 34.

3 Teamsters v. United States, supra note 34, 431 U.S. at 367.

¥ Id.

40 Id., 431 U.S. at 366.

41 See Teamsters v. United States, supra note 34.

% See id.
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parents. It is legally indistinguishable from a sign reading
“Whites Only” on the hiring-office door. Memo 1-95 clearly
excluded same-sex couples and individuals who identified
as homosexuals either from being licensed or from having
state wards placed in their homes. There is no dispute that
all the plaintiffs were ready and able to be foster parents,
were aware of and deterred by Memo 1-95, and would have
taken further steps to become foster parents but for the bar-
rier expressed in Memo 1-95. The plaintiffs considered any
further action to be futile and did not wish to subject them-
selves to the humiliation of rejection and the stigmatic harm
of unequal treatment.

There was a barrier to equal treatment and serious non-
economic injuries that the plaintiffs would be imminently
subjected to upon application to become foster parents. The
plaintiffs could only ultimately foster children through an
uncertain exception to the absolute ban set forth in Memo
1-95 or through a five-tier review procedure that subjected
them to increased scrutiny because of their sexual orienta-
tion. In either scenario, the plaintiffs would suffer stigmatic
harm stemming from systematic unequal treatment. By seek-
ing forward-looking relief, the plaintiffs wished to avoid
suffering the discrimination inherent in Memo 1-95 and the
Pristow Procedure.

What is more, there is no dispute in the record that Todd
and Joel actually began the process of applying by completing
training, a home study, and background checks. After a sig-
nificant delay in the progression of their case, they contacted
the director as well as the chief executive officer of DHHS,
who both either directly or indirectly confirmed the continu-
ing force and effect of Memo 1-95. In addressing the by-then
3-year delay, Winterer relied repeatedly on Memo 1-95 and
stated it was “still in force.” In an action where multiple plain-
tiffs seek identical injunctive or declaratory relief, once the
court determines that one of the plaintiffs has standing, it need
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not decide the standing of the others in order to determine that
the action is justiciable.* For if one plaintiff prevails on the
merits, the same prospective relief will issue regardless of the
standing of the other plaintiffs.** Clearly, Todd and Joel did
not need to subject themselves to even more personal rebuffs
in order to demonstrate their personal stake in this action and
the ripeness of their claim.

We agree with the district court that the controversy raised
by the plaintiffs is neither hypothetical nor speculative by vir-
tue of the fact that the plaintiffs have not yet applied for and
been denied foster care licenses and placement of state wards in
their homes. And we agree with the district court that the harm
at issue is appropriate for the preemptive justice that declara-
tory and injunctive relief provide. The plaintiffs were faced
with the unavoidable inability to be treated on equal footing
if they wished to pursue being foster parents, and the district
court’s order effected an immediate resolution of that imminent
and serious harm. We find no merit to the defendants’ narrow
view that the action presented a hypothetical harm because
the plaintiffs have not shown an ultimate inability to become
foster parents.

3 Rumsfeld v. Forum for Academic and Institutional Rights, Inc., 547 U.S.
47, 126 S. Ct. 1297, 164 L. Ed. 2d 156 (20006); Melendres v. Arpaio,
695 F.3d 990 (9th Cir. 2012); New Jersey Physicians, Inc. v. President
of U.S., 653 F.3d 234 (3d Cir. 2011); Parker v. Scrap Metal Processors,
Inc., 386 F.3d 993 (11th Cir. 2004); Save Our Heritage, Inc. v. F.A.A.,
269 F.3d 49 (1st Cir. 2001); Mountain States Legal Foundation v.
Glickman, 92 F.3d 1228 (D.C. Cir. 1996); Kelley v. Selin, 42 F.3d 1501
(6th Cir. 1995); Heckman v. Williamson County, 369 S.W.3d 137 (Tex.
2012); MacPherson v. DAS, 340 Or. 117, 130 P.3d 308 (2006); Cohen
v. Zoning Bd. of Appeals, 35 Mass. App. 619, 624 N.E.2d 119 (1993).
See, also, e.g., Joan Steinman, The Effects of Case Consolidation on the
Procedural Rights of Litigants: What They Are, What They Might Be Part
1: Justiciability and Jurisdiction (Original and Appellate), 42 U.C.L.A.
L. Rev. 717 (1995).

4 Patel v. Dept. of Licensing and Regulation, 469 S.W.3d 69 (Tex. 2015).
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(b) Mootness

[15] The defendants alternatively claim the plaintiffs
lacked a justiciable claim, because Memo 1-95 no longer
represented official DHHS policy or practice by the time
the plaintiffs filed this action. In order to maintain an action
to enforce private rights, the plaintiff must show that he or
she will be benefited by the relief to be granted.*® An action
becomes moot when the issues initially presented in the
proceedings no longer exist or the parties lack a legally cog-
nizable interest in the outcome of the action.*® At the latest,
the defendants believe that any issue concerning Memo 1-95
became moot in February 2015, when Memo 1-95 was taken
off the DHHS website during the pendency of the parties’
motions for summary judgment.

This list of memorandums was designed to be viewed
by the public, and new DHHS employees were directed to
familiarize themselves with DHHS policy by looking at the
memorandums on the website. As late as November 2011,
DHHS officials with the authority to declare DHHS policy and
procedure represented to same-sex couples that Memo 1-95
was still in force. The continuing presence of Memo 1-95 on
the DHHS website at the time this action was filed affirmed
these representations.

Pristow intentionally avoided formal rescission of Memo
1-95 and, in fact, avoided creating anything in writing dis-
avowing it or stating a policy or practice different from that
articulated in Memo 1-95. The Pristow Procedure was strictly
verbal, and DHHS employees were told about the Pristow
Procedure only if and when they were confronted with homo-
sexual applicants. Pristow deliberately kept Memo 1-95 on
the DHHS website, and the Pristow Procedure was never

Y 1d.
4 See Mullendore v. Nuernberger, 230 Neb. 921, 434 N.W.2d 511 (1989).
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communicated to the public. In fact, it can be surmised that
the plaintiffs did not learn of the Pristow Procedure until dis-
covery conducted during the current lawsuit.

[16] If a discriminatory policy is openly declared, then it
is unnecessary for a plaintiff to demonstrate it is followed
in order to obtain injunctive or declaratory relief.*’” We thus
find immaterial any dispute in the record as to whether the
Pristow Procedure was a policy versus a practice, whether
it “replaced” Memo 1-95, or the level of confusion within
DHHS and its contractors concerning DHHS’ policy and prac-
tice when this action was filed. A secret change in policy or
procedure cannot moot an action based on a published policy
statement that has been cited by the agency as excluding the
plaintiffs from eligibility.

Memo 1-95 was deliberately maintained on the website
in order to give the public the impression that it represented
official DHHS policy. The defendants cannot now complain
that the plaintiffs believed it so, were deterred by the discrimi-
natory exclusion set forth so clearly therein, and brought this
action to challenge it.

[17,18] As for DHHS’ eleventh-hour removal of Memo
1-95 from its website, it is well recognized that “a defendant
cannot automatically moot a case simply by ending its unlaw-
ful conduct once sued.”®® If voluntary cessation of that kind
rendered a case moot, “a defendant could engage in unlawful
conduct, stop when sued to have the case declared moot, then
pick up where he left off, repeating this cycle until he achieves
all his unlawful ends.” “‘[A] defendant claiming that its vol-
untary compliance moots a case bears the formidable burden
of showing that it is absolutely clear the allegedly wrongful

47 See U.S. v. Bd. of Educ. of School D. of Philadelphia, 911 F.2d 882 (3d
Cir. 1990).

® Already, LLC v. Nike, Inc., 568 U.S. 85, 133 S. Ct. 721, 727, 184 L. Ed.
2d 553 (2013).

Y Id
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behavior could not reasonably be expected to recur.”” This
standard is “stringent.””! The defendants made no attempt to
meet this standard.

Finally, we note that any argument that the plaintiffs’ action
is moot because the Pristow Procedure superseded Memo 1-95
ignores the fact that the Pristow Procedure itself was chal-
lenged in this action and was encompassed by the injunctive
and declaratory relief granted by the district court’s order.
The defendants make no argument that the five-tier Pristow
Procedure is no longer in effect or that the plaintiffs’ action
with regard to the Pristow Procedure is otherwise nonjus-
ticiable. In their brief, the defendants make no arguments
concerning the Pristow Procedure other than to assert that it
superseded Memo 1-95.

[19] The defendants mentioned at oral arguments that the
Pristow Procedure was not specifically alleged in the plaintiffs’
complaint. Thus, they believed that if they could show that the
Pristow Procedure replaced Memo 1-95, there was no action.
But this court’s consideration of a cause on appeal is limited
to errors assigned and discussed.”” The defendants assigned
neither error below nor on appeal asserting that the Pristow
Procedure was beyond the scope of the pleadings or that they
lacked timely notice of the Pristow Procedure’s being at issue
in the case. To the contrary, the plaintiffs argued to the district
court that the Pristow Procedure was unconstitutionally dis-
criminatory, and the defendants argued that it was not.

The plaintiffs, having no apparent way of knowing about
the Pristow Procedure before filing their action, alleged as
the operative fact in their complaint the discriminatory exclu-
sion articulated in Memo 1-95. The defendants raised the

0 Id. (quoting Friends of Earth, Inc. v. Laidlaw Environmental Services
(TOC), Inc., 528 U.S. 167, 120 S. Ct. 693, 145 L. Ed. 2d 610 (2000)).

SU Friends of Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc.,
supra note 50, 528 U.S. at 189.

52 See, Neb. Rev. Stat. § 25-1919 (Reissue 2016); In re Estate of Balvin, 295
Neb. 346, 888 N.W.2d 499 (2016).
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Pristow Procedure in the hearing on the motions for summary
judgment in the hope of mooting the plaintiffs’ claim. The
defendants also hoped that a discriminatory process allowing
for the possibility of fostering a child was somehow consti-
tutional even if the absolute prohibition of Memo 1-95 was
not. Finally, the defendants argued that the ultimate possibil-
ity of fostering inherent to the Pristow Procedure meant that
the plaintiffs could demonstrate no imminent harm—an argu-
ment that, if accepted, could have left unequal scrutiny of the
Pristow Procedure immune from challenge.

At the same time that the defendants relied so heavily on
the Pristow Procedure for their defense, they remained silent
as to the clearly expanded scope of the operative facts at issue
in the plaintiffs’ action. While, in general, we caution plaintiffs
to amend their pleadings when discovery reveals new operative
facts, the defendants’ maneuverings here are unavailing.

We will not reverse the district court’s judgment on the
ground that the Pristow Procedure superseded Memo 1-95.
Memo 1-95 was openly declared, and DHHS chose not to
inform the public that it was no longer followed. Neither did
DHHS moot the plaintiffs’ case through its voluntary removal
of Memo 1-95 from the website following the motions for
summary judgment. And, regardless of the status of Memo
1-95, the plaintiffs were the prevailing parties with regard to
the discriminatory nature of the Pristow Procedure.

2. ATTORNEY FEES
Beyond the defendants’ arguments attacking the justiciabil-
ity of the plaintiffs’ underlying claims, with the ultimate goal
of preventing the plaintiffs from being the prevailing parties
for purposes of attorney fees, the defendants assert that there
was insufficient evidence of attorney fees. The defendants
make this argument solely on the ground that the evidence of
attorney fees was filed with the clerk of the district court and
is found only in the transcript. Evidence of attorney fees was
not entered into evidence as exhibits and that evidence is not,

therefore, found in the bill of exceptions.
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The attorney fees in this case were awarded pursuant to
42 U.S.C. § 1988. Section 1988(b) states in relevant part
that “[i]n any action or proceeding to enforce a provision
of [§] 1983, . . . the court, in its discretion, may allow the
prevailing party, other than the United States, a reasonable
attorney’s fee as part of the costs . . . .” We have said that
affidavits included in the transcript, but not received as
evidence and appearing in the bill of exceptions, cannot be
considered on appeal by the appellate court.® Such affidavits
must be “preserved” for appellate review in the bill of excep-
tions.* We have explained that offering of a bill of exceptions
is necessary at some point if the appellate court is to consider
errors assigned by the appellant which require a review of the
evidence that was received by the tribunal from which the
appeal is taken.>

But the defendants are the appellants in this case; they wish
us to consider their assignment of error that the lower court
abused its discretion in awarding attorney fees. Generally, in
determining whether there is merit to an appellant’s claim
that the lower court’s judgment should be reversed, it will be
presumed in the absence of a bill of exceptions that issues
of fact presented by the pleadings were established by the
evidence.>

True, where an appellant argues on appeal that the evidence
is insufficient on a point for which an appellee bore the bur-
den of proof, we will not simply presume there was evidence
before the lower court, which we have no evidence of despite
the filing of a bill of exceptions.”” But we have never held

3 See, State v. Dean, 270 Neb. 972, 708 N.W.2d 640 (2006); State v. Allen,
159 Neb. 314, 66 N.W.2d 830 (1954).

34 State v. Allen, supra note 53, 159 Neb. at 321, 66 N.W.2d at 835.

55 See Marcotte v. City of Omaha, 196 Neb. 217, 241 N.W.2d 838 (1976).

% See, State v. Allen, supra note 53; McMillan v. Diamond, 77 Neb. 671, 110
N.W. 542 (1906).

57 See, e.g., Emery v. Moffett, 269 Neb. 867, 697 N.W.2d 249 (2005).
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that an appellant may successfully assert that the evidence was
insufficient to support a lower court’s order when the record
on appeal affirmatively demonstrates that sufficient evidence
was considered by the lower court, with notice to and without
objection by the appellant, but that such evidence was received
through filing with the clerk of the court rather than at a hear-
ing wherein it became part of the bill of exceptions.

To the contrary, in Zwink v. Ahlman,*® we expressly rejected
the appellants’ contention that the lower court’s judgment was
not sustained by the evidence because the necessary evidence
was attached to the petition and placed in the transcript, but
was not entered as an exhibit to be found in the bill of excep-
tions. We observed that the journal of the trial court showed
that the evidence in question was considered and that no
specific objection was raised on the ground that the evidence
was not formally admitted.” We concluded that under such
circumstances, the evidence was to be considered as if made a
part of the bill of exceptions.*

We explained that it would be repugnant to the general
rules of equity governing the underlying action to dismiss
the proceeding because the evidence was “not formally intro-
duced in evidence when the transcript shows they were duly
filed and the judgment of the trial court shows [the evidence
was]| considered by it.”¢! Furthermore, to remand the cause
for retrial because the evidence was not formally introduced
when the evidence was before us in the transcript and was
considered by the trial court, “would appear a circuitous and
useless procedure if a proper decision is possible by consid-
ering them as evidence along with the bill of exceptions at
this time.”®?

8 Zwink v. Ahlman, 177 Neb. 15, 128 N.W.2d 121 (1964).
% See id.

0 1d.

ol Id. at 19-20, 128 N.W.2d at 124.

2 Id. at 20, 128 N.W.2d at 124-25.
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Similarly, in Nimmer v. Nimmer,* we affirmed an award of
attorney fees despite the fact that the evidence of those fees was
found only as an itemized list of services rendered, attached to
the application for fees, and not in the bill of exceptions. We
observed that it was clear that there was a hearing on the fees,
but no bill of exceptions was created for that hearing.

And in Chilen v. Commercial Casualty Ins. Co.** we
affirmed the award of attorney fees despite the fact that the
evidence of such fees, though apparently presented at the hear-
ing, was not embodied in the bill of exceptions. The appellant
was the party opposing the fees, and we found that with no
bill of exceptions, the pleadings were sufficient to support the
judgment awarding the fees.®

The defendants’ only argument that there was insufficient
evidence to support the lower court’s award of fees is that the
evidence of those fees is found in the transcript rather than in
the bill of exceptions. However, the appellate record is clear
that extensive evidence supporting attorney fees was filed with
the clerk of the district court, examined by the district court,
and addressed by both parties during the hearing on fees and
costs. The defendants did not raise at this hearing any issue
regarding the method by which the evidence was brought
before the court. They did not raise any objection to the fees
other than to assert that they were excessive. The district court
clearly found the exhibits adequate and reduced the amount
of its award in light of the defendants’ arguments, made upon
examination of the evidence found in the transcript.

These facts are clearly distinguishable from Lomack v. Kohl-
Watts,*® a case relied upon by the defendants. In Lomack, it was
the appellant who assigned as error the denial of fees below.

8 Nimmer v. Nimmer, 203 Neb. 503, 279 N.W.2d 156 (1979).

8 Chilen v. Commercial Casualty Ins. Co., 135 Neb. 619, 283 N.W. 366
(1939).

8 1d.
% Lomack v. Kohl-Watts, 13 Neb. App. 14, 688 N.W.2d 365 (2004).
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And there was no indication in the appellate record that the
evidence of attorney fees, found only in the transcript, was
actually filed with the clerk of the lower court. Neither was
there any evidence that the opposing party had notice of the
evidence and an opportunity to object to it, or that such evi-
dence was considered by the lower court in making its deter-
mination regarding fees.

[20] On appeal, a trial court’s decision awarding or denying
attorney fees will be upheld absent an abuse of discretion.®’
Upon the record before us, we cannot conclude that the district
court abused its discretion in awarding costs and attorney fees
to the plaintiffs.

3. HEARSAY
We do not need to address the defendants’ assignment of
error relating to the admission in evidence of several news-
paper articles. The defendants assert these articles were inad-
missible hearsay. These articles played no role in our determi-
nation that the underlying action was justiciable.

VI. CONCLUSION

We find no merit to the defendants’ claims that the underly-
ing action was not justiciable. Nor do we find any merit to the
defendants’ claims that the district court abused its discretion
in awarding costs and attorney fees, simply because the evi-
dence of those fees is found in the appellate transcript rather
than in the bill of exceptions. We find no merit to the defend-
ants’ assignments of error; therefore, we affirm the judgment
of the district court.

AFFIRMED.

7 Cisneros v. Graham, 294 Neb. 83, 881 N.W.2d 878 (2016).
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Search and Seizure: Appeal and Error. The denial of a motion for
return of seized property is reviewed for an abuse of discretion.
Sentences. An abuse of discretion takes place when the sentencing
court’s reasons or rulings are clearly untenable and unfairly deprive a
litigant of a substantial right and a just result.

. Judges: Recusal: Appeal and Error. A motion requesting a judge to
recuse himself or herself on the ground of bias or prejudice is addressed
to the discretion of the judge, and an order overruling such a motion will
be affirmed on appeal unless the record establishes bias or prejudice as a
matter of law.

Criminal Law: Search and Seizure: Property. Property seized in
enforcing a criminal law is said to be in custodia legis, or in the custody
of the court.

Trial: Search and Seizure: Evidence. Property seized and held as
evidence shall be kept so long as necessary for the purpose of being
produced as evidence at trial.

Courts: Jurisdiction: Search and Seizure: Property. The court in
which a criminal charge was filed has exclusive jurisdiction to deter-
mine the rights to seized property, and the property’s disposition.
Search and Seizure: Property. The proper procedure to obtain the
return of seized property is to apply to the court for its return.

. Judges: Recusal. Under the Nebraska Revised Code of Judicial Conduct,
a judge must recuse himself or herself from a case if the judge’s impar-
t1a11ty might reasonably be questioned.

. Under the Nebraska Revised Code of Judicial Conduct,
such mstances in which the judge’s impartiality might reasonably be
questioned specifically include where the judge has a personal bias or
prejudice concerning a party or a party’s lawyer.
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10. Judges: Recusal: Presumptions. A defendant seeking to disqualify a
judge on the basis of bias or prejudice bears the heavy burden of over-
coming the presumption of judicial impartiality.

11. Judges: Recusal. In evaluating a trial judge’s alleged bias, the question
is whether a reasonable person who knew the circumstances of the case
would question the judge’s impartiality under an objective standard of
reasonableness, even though no actual bias or prejudice was shown.

12. : . That a judge knows most of the attorneys practicing in his
or her district is common, and the fact that a judge knows attorneys
through professional practices and organizations does not, by itself, cre-
ate the appearance of impropriety.

13. : . Judicial rulings alone almost never constitute a valid basis
for a bias or partiality motion directed to a trial judge.

14. Judges: Recusal: Waiver. A party is said to have waived his or her right
to obtain a judge’s disqualification when the alleged basis for the dis-
qualification has been known to the party for some time, but the objec-
tion is raised well after the judge has participated in the proceedings.

15. Judges: Recusal: Appeal and Error. Once a case has been litigated,
an appellate court will not disturb the denial of a motion to disqualify a
judge and give litigants a “second bite at the apple.”

16. Judges: Recusal: Time. The issue of judicial disqualification is timely
if submitted at the earliest practicable opportunity after the disqualifying
facts are discovered.

Appeal from the District Court for Gage County: PauL W.
KoORSLUND, Judge. Affirmed.

Joseph J. Buttercase, pro se.

Douglas J. Peterson, Attorney General, Melissa R. Vincent,
and, on brief, George R. Love for appellee.

HEeavican, C.J., WRIGHT, MILLER-LERMAN, CASSEL, STACY,
KELcH, and FUNKE, JJ.

HEeavican, C.J.
INTRODUCTION
This is an appeal from the denial of Joseph J. Buttercase’s
motion for the return of seized property, filed within a criminal
case that is currently pending on postconviction review with
this court, docketed as case No. S-15-987.
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Buttercase contends that he was denied his right to the
return of certain personal property, in violation of Neb. Rev.
Stat. § 29-818 (Reissue 2016). The district court denied the
motion. Buttercase appeals. We affirm.

BACKGROUND

Following a jury trial, Buttercase was convicted in the Gage
County District Court of first degree sexual assault, first degree
false imprisonment, strangulation, and third degree domes-
tic assault. Buttercase appealed, and in case No. A-12-1167,
in an unpublished memorandum opinion dated November 5,
2013, the Nebraska Court of Appeals affirmed his convictions
and sentences.

On December 9, 2015, Buttercase filed a motion for return
of seized property. In his motion, Buttercase requested the
return of the following:

. One black leather couch cushion;
. One brown and white striped fitted sheet;
. One white mattress pad;
. One Sony Camcorder;
. One camera tripod;
. One pair of Flypaper blue jeans;
. One pair of blue Fruit of the Loom underwear;
. One “I have the Dick” black T-shirt;
. One pair of white Nike shoes and pair of white socks;
10. One green belt;
11. One Silver Case and Blackberry cell phone[;]
12. SpeedTech 500GB External Hard Drive and cord;
12. E-Machine PC Tower and Cord, SN# GRY5A20017309;
13. SanDisk media card;
14. Lexar 128 MB media card;
15. 77 Homemade compact discs (from upstairs and liv-
ing room);
16. One Brass pipe (Brand new, still in package);
17. 3-page note from T. Fulton to J. Buttercase.

On January 20, 2016, the district court held a hearing

on Buttercase’s motion to return property. Buttercase, acting

O 001N N W~
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pro se, appeared telephonically. At the hearing, the State
argued that at that time, Buttercase had a pending postcon-
viction motion and a pending federal prosecution for child
pornography and that “many of the items that he pled in his
motion are subject to that case.” The State further argued that
“until there’s a final disposition in this matter in both the fed-
eral case and the state case that’s on appeal, that none of the
property items should be returned.” The district court denied
Buttercase’s motion to return property, stating at the hear-
ing that
at least some of the property listed here might be neces-
sary for the federal prosecution or the other postconvic-
tion matter depending on the outcome of that, and rather
than try to parse through the different items of property
and determine what may or may not be needed at this
time, it would be premature to release property. So I will
deny the Motion for Return of Seized Property, because it
may be necessary for those other matters.

ASSIGNMENTS OF ERROR

Buttercase assigns that the district court erred in dismissing
his motion for return of seized property because (1) the pend-
ing federal prosecution and postconviction proceedings do not
qualify as pending trials, (2) the State was required to deter-
mine what portion of the seized evidence would be necessary
for the pending proceedings and return the portion that would
not be necessary, and (3) the court was biased against him.

STANDARD OF REVIEW
[1,2] The denial of a motion for return of seized property
is reviewed for an abuse of discretion.! An abuse of discretion
takes place when the sentencing court’s reasons or rulings are
clearly untenable and unfairly deprive a litigant of a substan-
tial right and a just result.?

I State v. Agee, 274 Neb. 445, 741 N.W.2d 161 (2007).
2 State v. Pattno, 254 Neb. 733, 579 N.W.2d 503 (1998).
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[3] A motion requesting a judge to recuse himself or herself
on the ground of bias or prejudice is addressed to the discre-
tion of the judge, and an order overruling such a motion will
be affirmed on appeal unless the record establishes bias or
prejudice as a matter of law.’

ANALYSIS

Buttercase argues that the district court erred in denying his
motion to return seized property under § 29-818 because (1)
the “collateral or postconviction proceedings do not qualify
as a criminal prosecution in which evidence is needed for any
pending trial,”* and “court proceedings against [Buttercase]
ceased in 2013 when the appellate court mandate affirming
[his] convictions and sentences on direct appeal was entered
by the district court™; (2) at least some of the property was not
needed for his pending federal prosecution or postconviction
proceedings; and (3) there is evidence of judicial bias.

WHETHER PENDING FEDERAL PROSECUTION
AND POSTCONVICTION PROCEEDINGS
QUALIFY AS PENDING TRIAL

On appeal, Buttercase contends that the pending postconvic-
tion and federal prosecution are not “any pending trial” for
purposes of § 29-818 and that therefore, he is entitled to the
return of his property.® Section § 29-818 governs seized prop-

erty and provides in relevant part:
[P]roperty seized under a search warrant or validly seized
without a warrant shall be safely kept by the officer seiz-
ing the same, unless otherwise directed by the judge or
magistrate, and shall be so kept so long as necessary for
the purpose of being produced as evidence in any trial.
Property seized may not be taken from the officer having

3 Young v. Govier & Milone, 286 Neb. 224, 835 N.W.2d 684 (2013).

4 Reply brief for appellant at 3.

5 Brief for appellant at 4.

¢ Reply brief for appellant at 3.
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it in custody by replevin or other writ so long as it is or
may be required as evidence in any trial, nor may it be
so taken in any event where a complaint has been filed
in connection with which the property was or may be
used as evidence, and the court in which such complaint
was filed shall have exclusive jurisdiction for disposition
of the property or funds and to determine rights therein,
including questions respecting the title, possession, con-
trol, and disposition thereof.

[4-7] Property seized in enforcing a criminal law is said to
be “in custodia legis,” or in the custody of the court.” Property
seized and held as evidence shall be kept so long as necessary
for the purpose of being produced as evidence at trial.® The
court in which a criminal charge was filed has exclusive juris-
diction to determine the rights to seized property, and the prop-
erty’s disposition.” The proper procedure to obtain the return of
seized property is to apply to the court for its return.'”

In State v. Agee," this court found that the district court
erred in denying the defendant’s motion for return of property
after the defendant’s theft charge was dismissed, and that the
State did not meet its burden of proving it had a legitimate
reason to retain the property. The State claimed that the prop-
erty did not belong to the defendant and that it had been stolen
by him. This court found that no evidence had been adduced
at trial as to whether the seized items were stolen property;
rather, without evidentiary support, the district court based
its ruling solely on representations made by the State that the
property was stolen.'> We noted that

7 State v. Agee, supra note 1.
8 1d.
° Id. See State v. Holmes, 221 Neb. 629, 379 N.W.2d 765 (1986).

10 State v. Agee, supra note 1. See State v. Allen, 159 Neb. 314, 66 N.W.2d
830 (1954).

' State v. Agee, supra note 1.
2 1d.
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the general rule is well established that upon the termi-
nation of criminal proceedings, seized property, other
than contraband, should be returned to the rightful owner
unless the government has a continuing interest in the
property. “‘[I]t is fundamental to the integrity of the
criminal justice process that property involved in the
proceeding, against which no Government claim lies,
be returned promptly to its rightful owner.”” . . . Thus,
a motion for the return of property is properly denied
only if the claimant is not entitled to lawful possession
of the property, the property is contraband or subject to
forfeiture, or the government has some other continuing
interest in the property.'

This court further stated that the burden of proof was on the
“government to show that it has a legitimate reason to retain
the property.”"* And, “[t]he State must do more than assert,
without evidentiary support, that the property was stolen, or is
not in the State’s possession.”’” Therefore, this court held that
the State did not meet that burden because it failed to present
evidence of “any of the other grounds that have been used
to justify the government’s retention of property, such as an
ongoing investigation, a tax lien, an imposed fine, or an order
of restitution.”'®

Also relevant is State v. Dubray,"” in which the Court
of Appeals applied the reasoning in Agee and found that
once criminal proceedings against the defendant were con-
cluded, he was presumptively entitled to the return of property
seized from him. Without providing any supporting evidence,
the State argued that the items belonged to the defendant’s

B Id. at 449-50, 741 N.W.2d at 166, quoting United States v. Wright, 610
F.2d 930 (D.C. Cir. 1979).

14 Id. at 450, 741 N.W.2d at 166.
15 14, at 452, 741 N.W.2d at 167.
16 14, at 451, 741 N.W.2d at 167.
17 State v. Dubray, 24 Neb. App. 67, 883 N.W.2d 399 (2016).
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murder victims and that the defendant “failed to present evi-
dence supporting his claim to the property.”'® The Court of
Appeals found the State had not overcome that presumption
because it did not submit any evidence “of a cognizable claim
or right of possession adverse to [the defendant’s].”"’

Buttercase argues that the State does not have a continuing
interest in his property because his conviction and sentence
are final. Buttercase further contends that the State made no
“specific showing . . . of any legitimate reason to retain said
property or demonstrate any valid continuing interests in such
property.”?® We disagree as to both assertions.

This court has held that a motion for the return of property
is properly denied “only if the claimant is not entitled to lawful
possession of the property, the property is contraband or sub-
ject to forfeiture, or the government has some other continuing
interest in the property.” *! In this case, the government does
not contend that Buttercase is not entitled to lawful possession
of the property or that the property is contraband or subject to
forfeiture. Instead, the government asserts that it has a continu-
ing interest in the property.

In the instant case, much like in Agee and Dubray, without
presenting evidence or requesting the district court to take
judicial notice, the State cited the pending federal case and
motion for postconviction relief currently pending in this
court. The judge then asked Buttercase if there was anything
further he would like to say. Buttercase did not dispute the
State’s assertion of his pending proceedings in state and fed-
eral court, nor did he dispute that some of the seized items
may be needed for those proceedings. Rather, Buttercase
responded that “at least part of it could be returned . . . if there

8 Id. at 72, 883 N.W.2d at 403.

9 Id. at 73, 883 N.W.2d at 404.

20 Brief for appellant at 5.

2l See State v. Agee, supra note 1, 274 Neb. at 450, 741 N.W.2d at 166.
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was no other need for it.” In addition, Buttercase acknowl-
edges in his brief the existence of both cases against him, but
asserts that they “do not qualify as a criminal prosecution in
which evidence is needed for any pending trial.”* The district
court found that the State showed it had a legitimate reason
to retain the seized property based on “a pending appeal on
[Buttercase’s] post-conviction matter and a federal case that
is still pending.”

Under § 29-818, seized evidence “shall be so kept so long
as necessary for the purpose of being produced as evidence in
any trial.” (Emphasis supplied.) When a prisoner files a motion
for postconviction relief, the court must determine whether
the prisoner “has the right to be released on the ground that
there was such a denial or infringement of the rights of the
prisoner as to render the judgment void or voidable under the
Constitution of this state or the Constitution of the United
States.”” If, after conducting an evidentiary hearing, the court
finds such a denial or infringement, “the court shall vacate
and set aside the judgment and shall discharge the prisoner
or resentence the prisoner or grant a new trial as may appear
appropriate.”?* Accordingly, postconviction proceedings pro-
vide an evidentiary hearing for the court to determine whether
there has been a “denial or infringement” of his or her rights,
and whether the court should “grant a new trial.” For these
purposes, the State may have a continuing need to retain
the evidence in the course of postconviction proceedings.
Postconviction proceedings are the equivalent of a “trial” for
purposes of § 29-818.

In addition, at the time this motion was filed, Buttercase
remained subject to a pending federal criminal child pornogra-
phy case. Thus, the evidence seized may have been “necessary

22 Reply brief for appellant at 3.
2 Neb. Rev. Stat. § 29-3001(1) (Reissue 2016).
2 $29.3001(2).
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for the purpose of being produced as evidence” at trial in the
federal criminal proceedings.”

Given the fact that Buttercase does not contest the exis-
tence of the postconviction motion or the federal prosecu-
tion, the presumption in Agee and Dubray has been rebut-
ted. Under these facts, we cannot say that the district court
abused its discretion in denying Buttercase’s motion to return
seized property.

WHETHER STATE WAS REQUIRED TO DETERMINE
PORTION OF SEIZED EVIDENCE REQUIRED FOR
PENDING PROCEEDINGS AND RETURN
PorTION NOT REQUIRED

Buttercase argues, without citation to any relevant author-
ity, that the district court must determine what property is
needed for his pending federal prosecution or postconviction
proceedings and return any evidence that is not needed for
prosecution.

Under § 29-818, when a complaint has been filed, the State
must only show that the property “may be used as evidence.”
Here, the district court found that there was such a possibil-
ity. The district court did not abuse its discretion in failing to
parse through the property to determine what evidence would
be used in the other pending proceedings and what should be
returned to Buttercase.

BUTTERCASE’S CONTENTIONS
OF JUDGE’S BIias
Finally, we address Buttercase’s contention that the district
court denied his motion because the court was biased against
him. Buttercase points to the following as evidence of this
bias: (1) The court denied Buttercase’s postconviction motion
without granting an evidentiary hearing, (2) the court denied a
new trial wherein newly discovered evidence would have made
the result different, (3) the court denied Buttercase’s motion

2 See § 29-818.
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to amend his motion for postconviction relief, (4) the victim
sent Buttercase’s ex-wife a message on social media prior to
trial stating that her attorney and the judge play golf together
and that the judge likes the victim, (5) the court issued a “one-
sided ‘admonishment’”?® of Buttercase in the presence of the
jury, (6) the court denied Buttercase the chance to fully estab-
lish a defense based on consensual sexual conduct, and (7) the
court showed “cumulative bias™?’ against Buttercase.

[8-10] Under the Nebraska Revised Code of Judicial
Conduct, a judge must recuse himself or herself from a case
if the judge’s impartiality might reasonably be questioned.?®
Under the code, such instances in which the judge’s impar-
tiality might reasonably be questioned specifically include
where “‘[t]he judge has a personal bias or prejudice concern-
ing a party or a party’s lawyer . . . .””? A defendant seeking
to disqualify a judge on the basis of bias or prejudice bears
the heavy burden of overcoming the presumption of judi-
cial impartiality.*

[11-13] Under the standard we have articulated for evaluat-
ing a trial judge’s alleged bias, the question is whether a rea-
sonable person who knew the circumstances of the case would
question the judge’s impartiality under an objective standard
of reasonableness, even though no actual bias or prejudice was
shown.’! That a judge knows most of the attorneys practic-
ing in his or her district is common, and the fact that a judge
knows attorneys through professional practices and organiza-
tions does not, by itself, create the appearance of impropriety.*?

26 Brief for appellant at 7.
7 d.
2 Young v. Govier & Milone, supra note 3.

2 Tierney v. Four H Land Co., 281 Neb. 658, 664, 798 N.W.2d 586, 591
(2011), quoting Neb. Rev. Code of Judicial Conduct § 5-302.11(A)(1).

30 State v. Pattno, supra note 2.
31 State v. Barranco, 278 Neb. 165, 769 N.W.2d 343 (2009).
32 State v. Hubbard, 267 Neb. 316, 673 N.W.2d 567 (2004).
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Judicial rulings alone almost never constitute a valid basis for a
bias or partiality motion directed to a trial judge.®

[14-16] A party is said to have waived his or her right to
obtain a judge’s disqualification when the alleged basis for the
disqualification has been known to the party for some time, but
the objection is raised well after the judge has participated in
the proceedings.** Once a case has been litigated, an appellate
court will not disturb the denial of a motion to disqualify a
judge and give litigants “‘a second bite at the apple.””* “[T]he
issue of [judicial] disqualification is timely if submitted at the
““earliest practicable opportunity” after the disqualifying facts
are discovered.””*

The record contains no indication that Buttercase raised any
allegation of judicial bias prior to or during the hearing on his
motion for return of seized property. And each of Buttercase’s
allegations was known to him prior to the hearing.

As noted above, at the hearing, the State cited the pending
federal case and the motion for postconviction relief currently
pending in this court. The judge then asked Buttercase, “[I]s
there anything further you would like to state?” Buttercase
did not dispute the State’s assertion of his pending proceed-
ings in state and federal court, nor did he dispute that some
of the evidence may be needed for those proceedings. After
the court denied Buttercase’s motion, the judge again asked,
“Anything else that anybody wants to bring up at this point?”
Once again, Buttercase failed to make any of his judicial
bias arguments.

Despite several opportunities, Buttercase failed to raise any
allegation of bias at any point during the hearing. Thus, we
find that Buttercase failed to raise these issues at the earliest

3 Young v. Govier & Milone, supra note 3.

3% Tierney v. Four H Land Co., supra note 29,
35 Id. at 665, 798 N.W.2d at 592.

3 1d.
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practicable opportunity and has waived any argument regard-
ing bias.

Even if we were to consider these allegations, we find them
to be without merit. As we have previously held, the fact that
the district court socialized with another member of the bar is
insufficient to show bias, as is the fact that the court previously
presided over other actions involving the parties and made
rulings against one or another of the parties. The possibility
that the judge and the State’s attorney knew each other and
played golf together “does not, by itself, create the appearance
of impropriety.””” Buttercase also contends that the statement
in the victim’s social media message that the judge “‘likes’”3®
her is evidence of bias. Assuming such a message is admissible
evidence, without further substantive support no reasonable
person would question the judge’s impartiality under an objec-
tive standard of reasonableness based on the claimed social
media message.

Even considered collectively, these allegations are insufti-
cient to show bias. We find that a reasonable person who knew
the circumstances of the case would not question the judge’s
impartiality under an objective standard of reasonableness.
Therefore, Buttercase’s arguments that the district court judge
was biased are without merit.

CONCLUSION
The district court did not err in dismissing Buttercase’s
motion for return of seized property. Accordingly, we affirm.
AFFIRMED.

37 See State v. Hubbard, supra note 32, 267 Neb. at 324, 673 N.W.2d at 576.
38 Brief for appellant at 8.
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Postconviction: Evidence: Appeal and Error. In reviewing a trial
court’s factual findings following an evidentiary hearing in a postcon-
viction case, an appellate court will uphold those findings unless they
are clearly erroneous.

Appeal and Error. An appellate court independently reviews questions
of law decided by a lower court.

Constitutional Law. The determination of constitutional requirements
presents a question of law.

Effectiveness of Counsel: Appeal and Error. When a claim of inef-
fective assistance of counsel presents a mixed question of law and fact,
an appellate court reviews the lower court’s factual findings for clear
error but independently determines whether those facts show counsel’s
performance was deficient and prejudiced the defendant.

Pretrial Procedure: Prosecuting Attorneys: Evidence. Under Brady
v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963), the
prosecution has a duty to disclose all favorable evidence to a criminal
defendant prior to trial.

Evidence: Impeachment: Words and Phrases. Favorable evidence
includes both exculpatory and impeachment evidence.

Prosecuting Attorneys: Evidence: Due Process. Suppression by the
prosecution of evidence favorable to an accused upon request violates
due process where the evidence is material either to guilt or to punish-
ment, 1rrespect1ve of the good faith or bad faith of the prosecution.
. The Due Process Clause requires the prosecution to
dlsclose favorable material evidence even if a defense counsel did not
request it.

Prosecuting Attorneys: Evidence: Due Process: Police Officers and
Sheriffs. A prosecutor has a due process duty to learn of favorable
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material evidence known to others acting on the government’s behalf
in a case. Thus, the State’s duty to disclose favorable material evidence
exists even if the evidence was known only to police investigators and
not to the prosecutor.

Prosecuting Attorneys: Evidence: Verdicts. The prosecution’s undis-
closed evidence must be material either to guilt or to punishment, and
the prosecution’s suppression of favorable evidence violates a defend-
ant’s due process right to a fair trial only if the suppressed evidence is
sufficiently significant to undermine confidence in the verdict.
Prosecuting Attorneys: Evidence: Judgments: Words and Phrases.
For all claims of prosecutorial suppression of favorable material evi-
dence, the evidence is material only if there is a reasonable probability
that, had the evidence been disclosed to the defense, the result of the
proceeding would have been different.

Trial: Evidence. Under Kyles v. Whitley, 514 U.S. 419, 115 S. Ct. 1555,
131 L. Ed. 2d 490 (1995), the touchstone of a reasonable probability
of a different result is not a sufficiency of the evidence test and does
not require a defendant to show that an acquittal was more likely than
not with the suppressed evidence. Instead, the question is whether the
defendant received a fair trial without the evidence.

Judgments: Evidence: Due Process. When the State has suppressed
more than one item of favorable material evidence, a court must con-
sider, in addition to the three primary components of a due process
violation contemplated by Brady v. Maryland, 373 U.S. 83, 83 S. Ct.
1194, 10 L. Ed. 2d 215 (1963), whether prejudice occurred from the
suppressed evidence collectively, not simply on an item-by-item basis;
that is, it must assess its cumulative effect on the fact finder in the light
of other evidence.

Pretrial Procedure: Prosecuting Attorneys: Evidence: Words and
Phrases. Whether a prosecutor’s failure to disclose evidence results in
prejudice depends on whether the information sought is material to the
preparation of the defense, meaning that there is a strong indication that
such information will play an important role in uncovering admissible
evidence, aiding preparation of witnesses, corroborating testimony, or
assisting impeachment or rebuttal.

Trial: Evidence: Convictions: Presumptions. Brady v. Maryland, 373
U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963), does not apply after
a defendant has been convicted in a fair trial and the presumption of
innocence no longer applies.

Prosecuting Attorneys: Evidence. A prosecutor has a duty to learn of
favorable material evidence known to others acting on the government’s
behalf in a case.
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Appeal from the District Court for Douglas County: WILLIAM
B. ZASTERA, Judge. Affirmed in part, and in part reversed and
remanded for further proceedings.

Sarah P. Newell, of Nebraska Commission on Public
Advocacy, for appellant.

Douglas J. Peterson, Attorney General, and Kimberly A.
Klein for appellee.

WRIGHT, MILLER-LERMAN, CASSEL, STACY, KELCH, and
FuNkeE, JJ.

FUNKE, J.
1. NATURE OF CASE

This is Jack E. Harris’ appeal from the district court’s order
dated March 10, 2016, denying him postconviction relief fol-
lowing an evidentiary hearing held on June 28, 2013. The
court failed to apply the correct standard to Harris’ claim that
the State suppressed evidence favorable to him at his 1999
murder trial. The court also failed to address Harris’ claims
concerning the State’s plea agreement with Harris’ accom-
plice. Accordingly, we affirm in part and in part reverse, and
remand the cause for the court to resolve Harris’ outstanding
claims in a manner consistent with the standards set out in
this opinion.

II. BACKGROUND

1. FacTs oF CRIME FROM HARRIS’
DIRECT APPEAL

In 1999, Harris was convicted of first degree murder and
use of a deadly weapon to commit a felony for the 1995 death
of Anthony Jones, an Omaha drug dealer. Jones was found
dead in his apartment; he had been shot in the head. Harris’
alleged accomplice was Howard “Homicide” Hicks, whom
Harris had met that summer through Corey Bass, a mutual
acquaintance.
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In December 1996, Bass was murdered. Officers who were
investigating Bass’ murder spoke to his brother, who had
been incarcerated that year with Harris and a third inmate.
Bass’ brother told the officers that while Harris and he were
incarcerated, Harris admitted that he and someone named
“Homicide” had murdered Jones. The third inmate reported
that Harris had told him Jones was killed because Jones recog-
nized Harris while Harris was robbing him.

In May 1997, officers arrested Hicks for Jones’ murder.
After his arrest, Hicks confessed to law enforcement that he
and Harris had robbed Jones but that Harris had killed Jones.

The State first tried Harris for Jones’ murder in March
1999. The court declared a mistrial because the jury dead-
locked. When the State retried Harris in July 1999, the jury
found him guilty of first degree murder and use of a deadly
weapon to commit a felony. Hicks, Bass’ brother, and the
third inmate, as well as another man, Robert Paylor, testified
against Harris; Paylor also claimed that Harris had told him
about Harris’ involvement with Jones’ murder. Leland Cass,
an Omaha police officer, also testified at trial. He testified that
while investigating Bass’ murder, he interviewed Harris, and
that during the interview, Harris had identified Hicks by the
nickname “Homicide.”"

On direct appeal, we rejected Harris’ claim that the State
failed to disclose Cass’ report about the interview with Harris.
We held that the court did not abuse its discretion in conclud-
ing that Harris had failed to show that the prosecution did not
provide him with Cass’ report.

2. INTERLOCUTORY APPEAL OF FIRST AMENDED
MOTION FOR POSTCONVICTION RELIEF
In 2004, we decided Harris’ first postconviction appeal.?
Harris contended that he was entitled to an evidentiary hearing

' See State v. Harris, 263 Neb. 331, 640 N.W.2d 24 (2002).
2 See State v. Harris, 267 Neb. 771, 677 N.W.2d 147 (2004).
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on claims regarding the alleged nondisclosure of Cass’ police
report. As stated above, Cass testified at trial that during a
1996 police interview, Harris identified Hicks by the nickname
“Homicide.” Part of Harris’ defense was that he did not know
Hicks and that Hicks had lied when he said that he and Harris
had robbed Jones together. The Cass report provided direct
statements from Harris that he knew Hicks. We concluded
that Harris was entitled to an evidentiary hearing on his claim
that the prosecution had failed to disclose the Cass report and
whether he was prejudiced by that misconduct if it occurred.
Similarly, we held he was entitled to an evidentiary hearing
on his claims of ineffective assistance of counsel related to the
police report and remanded the matter for further proceedings.
We rejected his remaining claims.

3. APPEAL OF JUDGMENT ON FIRST AMENDED
MOTION FOR POSTCONVICTION RELIEF

On remand, Harris was granted leave to file a second
amended motion for postconviction relief. In 2007, we con-
sidered Harris’ appeal of the judgment on his first amended
motion for postconviction relief.> Harris again claimed that
he was prejudiced by Cass’ statement that he knew Hicks
by the nickname “Homicide,” because this testimony forced
Harris’ trial counsel to abandon his defense that Harris did not
know Hicks.

We stated that it was “now undisputed that although the
State agreed to provide Harris with a copy of all police reports,
the State failed to provide Harris with a copy of the Cass
report prior to trial.”* But we noted that Harris’ trial counsel
did not move to continue the trial because of the late discovery
of the Cass report, and Harris did not claim that the late dis-
closure impeded his attorney’s ability to prepare a defense. We
further stated that because Harris was present at the interview,

3 See State v. Harris, 274 Neb. 40, 735 N.W.2d 774 (2007).
4 Id at 42, 735 N.W.2d at 777.
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he knew the report’s contents. We concluded that he was not
prejudiced by Cass’ statement in the light of testimony from
three other witnesses who stated that Harris had admitted to
the crime.

4. FIRST APPEAL OF SECOND MOTION
FOR POSTCONVICTION RELIEF

In 2008, Harris filed a second motion for postconviction
relief, a motion for a new trial, and a motion for a writ of
error coram nobis.> All three motions primarily rested on his
claim that he had discovered new evidence that Hicks testified
falsely at Harris’ trial and that Hicks had acted alone in the
murder. Harris submitted the affidavits of Terrell McClinton
and Curtis Allgood in support of the motions. McClinton
stated that Hicks had confessed to him that he killed Jones.
Allgood “provided details placing Hicks near the crime scene
at the time of the murder and corroborated some of the
information provided by McClinton.”® Harris alleged that he
was unaware of this information until McClinton contacted
Harris’ attorney in 2006 and that he was prevented from dis-
covering it because of misconduct by the prosecutor and the
State’s witness.

The district court agreed to grant Harris an evidentiary
hearing, but stated that because it had done so, it would not
address his motions for a new trial and a writ of error coram
nobis. Before the evidentiary hearing, however, the district
court bench for Douglas County recused itself when the pros-
ecutor at Harris’ trial was appointed to the bench. In August
2009, a Sarpy County judge was appointed to hear Harris’
postconviction motion. In December 2010, the court permitted
Harris to file a third amended motion, which added allegations
of newly discovered evidence that the prosecutor mispresented

5 See State v. Harris, 292 Neb. 186, 871 N.W.2d 762 (2015).
 Id. at 189, 871 N.W.2d at 765.
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or allowed Hicks to misrepresent the nature of Hicks’ plea
agreement during Harris’ trial.’

At the start of the evidentiary hearing in June 2013, the
court announced that the “matter comes on for a full hearing
on [Harris’] Third Amended Motion for Postconviction Relief.”
However, the record does not reflect that Harris filed the third
amended motion for postconviction relief.

After the hearing, the district judge dismissed Harris’ post-
conviction motion without addressing the merits on the basis
that Harris had the two other pending motions for relief, i.c.,
his motions for a new trial and a writ of error coram nobis.
The court concluded that those motions did not show that
postconviction relief was the sole remedy available to Harris
as required under Nebraska’s postconviction statutes.® Harris
subsequently appealed that ruling.

In December 2015, we held that when a district court is
presented with simultaneous motions for postconviction relief
and some other type of relief, the court must dismiss the post-
conviction motion without prejudice when the allegations, if
true, would warrant relief through the alternative remedy that
the defendant sought. But if the court determines that no other
remedy is available and the postconviction motion is not pro-
cedurally barred under § 29-3003, the court must consider the
motion on the merits.

We concluded that Harris” motion for a new trial was not an
available remedy because the motion was time barred. We also
concluded that a writ of error coram nobis was not an avail-
able remedy for Harris’ claim that a witness testified falsely.
Because Harris could not obtain relief through the alternative
remedies he sought, we held that the court erred in dismissing
his motion for postconviction relief. We reversed the court’s
judgment and remanded the cause for the court to consider the
merits of Harris’ postconviction motion. The district court’s

7 Harris, supra note 5.
8 See Neb. Rev. Stat. § 29-3003 (Reissue 2016).
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ruling on the merits presents the issues now currently before
this court.

5. PROCEEDINGS ON REMAND

On remand from Harris’ first appeal of his latest motion for
postconviction relief, the district court did not conduct a new
evidentiary hearing. Instead, the court considered the evidence
presented at the 2013 evidentiary hearing.

At the 2013 hearing, at Harris’ request and with the State’s
consent, the court took judicial notice of the bill of exceptions
for Harris’ second trial in 1999. Nonetheless, in this appeal, the
parties cite exhibit numbers referencing the bill of exceptions
from Hicks’ 1999 trial and quote excerpts from the trial, all
of which are not part of the record before us. The only record
before us is the evidence offered at the 2013 evidentiary hear-
ing. Most of the facts that we set out below either are in the
record from the 2013 postconviction hearing or come from our
previous records and decisions in this case, which we judi-
cially notice.’

As mentioned above, in Harris’ third amended motion, he
added the allegation that “the prosecutor engaged in miscon-
duct by misrepresenting or allowing Hicks to misrepresent
the nature of the plea agreement at Harris’ trial.”!’ Relatedly,
Harris alleged that the prosecutor failed to disclose impeach-
ment evidence regarding the State’s true plea agreement with
Hicks. Harris contended that contrary to the prosecutor’s rep-
resentations, the true plea agreement included the following
terms: (1) The prosecutor would meet with Hicks’ attorney and
the judge and make recommendations for lenient sentencing;
(2) neither the prosecutor nor Hicks’ attorney would object
to Harris” waiver of a presentence investigation report, which
would have alerted the judge that Paylor had identified Hicks
as his shooter; (3) the prosecutor would make a statement

° See, e.g., State v. Marshall, 272 Neb. 924, 725 N.W.2d 834 (2007).
0 Harris, supra note 5, 292 Neb. at 189, 871 N.W.2d at 765.
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regarding Hicks’ sincere remorse for his involvement in the
case of Jones’ homicide; (4) the prosecutor would not object
to Hicks’ attorney’s recommendations for sentencing nor object
to certain illegal credit for time served on different charges;
and (5) the prosecutor would advise the court that she had spo-
ken to Jones’ family members and that they did not object to
her recommendations.

However, in the court’s 2016 order denying relief, the court
did not address Harris’ claims regarding Hicks’ plea agreement.
Instead, the court’s order stated that Harris had filed a “sec-
ond” motion for postconviction relief and addressed the claims
raised in only that second motion.

The court specifically ruled upon Harris’ claims that the State
suppressed information in the possession of Allgood before
Harris’ trial and information in the possession of McClinton
before Harris’ trial, direct appeal, or postconviction proceed-
ings. To address Harris’ claims and the court’s rulings, we must
provide more factual context.

6. ADDITIONAL FACTS

In 2006, McClinton wrote Harris’ postconviction attorney
with information that he had obtained in prison about homi-
cides in Omaha, including Jones’ homicide. McClinton wrote
that Hicks had told him about killing Jones and walking to
Allgood’s house afterward. McClinton refused to be trans-
ported to court for the 2013 evidentiary hearing, but the court
received his 2007 affidavit into evidence.

In his affidavit, McClinton stated that for an unspecified
period, he had worked for Bass, who was a major drug dealer
in Douglas County. McClinton would “administer beatings” to
people who owed Bass money or drugs. McClinton said that
Hicks killed people for Bass and was referred to as “Homicide”
because “he will leave you dead.” McClinton said that in 2001,
he met with Hicks in Omaha and Hicks talked about some of
Hicks’ crimes.
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McClinton’s affidavit further stated that Hicks told
McClinton that despite his testimony at Harris’ trial, Hicks had
shot Jones. Hicks said that he had waited outside Jones’ apart-
ment door until Jones came home and then took Jones inside
to rob him. Hicks said he shot Jones twice because his gun
misfired. But Hicks could not find Jones’ drugs and needed
to walk to a telephone booth to call Bass and ask where Jones
kept them. Hicks put a vase in the doorway so he could get
back inside. After Bass told Hicks where to look, he returned
to Jones’ apartment and found the drugs. Then he walked to
Allgood’s house, but Allgood kicked him out because he got
mud on the floor.

Finally, McClinton’s affidavit stated that he “tried” to call
the gang unit with this information in 2004, contacted a fed-
eral agent in 2005, and wrote the county attorney about it in
June 2006.

McClinton’s information led Harris’ postconviction attorney
to Allgood, who signed an affidavit in 2007. In that affidavit,
Allgood stated that in 1995, he lived within blocks of Jones’
apartment. He said that he installed hydraulic suspensions on
cars, that some of his customers were people involved in gangs
and illegal drugs, and that it was not unusual for these cus-
tomers to “‘hang out’” at his house. Allgood said that Bass, a
“known street gangster” and major drug dealer, and Hicks were
among the customers who would spend time at his house. He
also knew Harris. He said that he would sometimes see Bass
with Harris but would not see Hicks with Harris. Allgood said
the following regarding August 22, 1995: It was a rainy day;
Bass and another person were at Allgood’s house, and Harris
was not there. Around 10:30 p.m., Hicks ran into Allgood’s
kitchen without knocking and appeared very agitated. He was
wearing dark clothes and had gloves in his back pocket.
Allgood was upset because Hicks was tracking mud onto the
floor. He overheard Hicks tell Bass that “‘it was handled.””
Hicks and Bass talked inside for about 15 minutes; then they
went outside and left about 10 minutes later.
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At the 2013 hearing, Allgood testified that the night of
Jones’ murder had stood out to him because he learned about
the murder shortly afterward. He said that Hicks had burst into
his kitchen like “he was just coming in to start a fight or some-
thing.” Allgood told Hicks to take his muddy boots outside, but
Hicks insisted on talking to Bass. Hicks was erratic in speaking
to Bass while they were in the kitchen, but when Allgood heard
Hicks say that “[i]t was handled,” Bass seemed happy.

Allgood further testified that later, in 1996 or 1997, a plain-
clothes police officer, accompanied by another man, came
to ask him questions about Jones’ homicide. Allgood did not
know Jones but knew of him. He believed that Jones was also
involved in illegal drug activities with Bass. Allgood could
not remember the officer’s name but said that he identified
himself as a police officer and took notes. The officer gave
Allgood a “brief synopsis” of the homicide investigation and
asked Allgood if he had ever seen Harris, Hicks, and Bass “all
together around that time at [Allgood’s] house.” Allgood told
the officer that he did not see them all together. But he specifi-
cally testified that he told the officer he “saw [Bass] and Hicks
together that night.”

However, on cross-examination, the prosecutor asked
Allgood the following questions, and Allgood gave the follow-
ing answers:

Q. The information in your affidavit pertaining to when
. . . Hicks came into your house that night in August of
1995 —

A. Yes, sir.

Q. — did you tell the police officer about that?

A. No. Because he didn’t ask me that question.

Q. Did you tell anybody in law enforcement about
that until you revealed it when [postconviction counsel’s]
investigator came and talked to you?

A. No. I didn’t.

Q. Your wife? Anybody?

A. No.
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Allgood said that he did not tell the police investigator about
the information in his affidavit because he had not put the facts
all together and it would have hurt his business to talk about
some things to police officers.

At the 2013 hearing, Harris offered evidence to show that his
trial attorney did not receive any police reports about Allgood
and that the prosecutor likely knew about him. Specifically,
Harris presented evidence that on December 16, 1996, Officer
W. Agnew wrote a “supplementary” police report for the inves-
tigation into the murder of Bass. In the report, Agnew stated
that he had been asked to find out if Harris knew anything
about Bass’ death. A box was drawn around text in which
Agnew reported that in November 1996, Harris had traded
in a “GMC Blazer [for a] Mercedes Benz.” The information
was relevant because Hicks had testified that Harris owned
a Blazer.

After the first day of Harris’ second trial, the prosecutor
faxed six pages to Harris’ attorney: a cover sheet, an unfiled
notice to seek endorsement of Agnew and Allgood as wit-
nesses, and all four pages of Agnew’s supplemental report. But
the original fax information at the top of Agnew’s supplemen-
tal report showed that his report was part of 29 pages that were
faxed to the prosecutor on the morning of July 19, 1999. The
prosecutor filed the notice to endorse Agnew and Allgood on
July 20.

Harris’ attorney could not recall receiving Agnew’s report
or speaking to the prosecutor about it. Agnew’s report did
not mention Allgood’s name. But Harris’ attorney believed
that because of the prosecutor’s notice to endorse Agnew and
Allgood, he would have spoken to the prosecutor about these
witnesses. However, he said that if the prosecutor had indicated
that she would not call Allgood, he would not have worried
about him. He stated that if he had known about the state-
ments in Allgood’s 2007 affidavit, he would have investigated
to determine whether Hicks “was with others or alone in terms
of the story that he related in the first and second trials.” He
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stated that this information would have undermined Hicks’
credibility and reinforced Harris’ alibi.

Harris testified that during his second trial, the prosecutor
sat at the same table with the defense. He stated that he could
see the prosecutor’s notice to endorse Agnew as a witness and
that Agnew worked in the police department’s gang unit. Harris
asked the prosecutor what Agnew would say, because Harris
was not a gang member. The prosecutor asked Harris whether
he had owned a “little Blazer,” because Hicks had said he did.
Harris told the prosecutor that he had owned a “big Blazer,”
and the prosecutor said she would not call anyone about the
Blazer. When Harris asked what Allgood would say, the pros-
ecutor responded that she was not going to use him. When
Harris asked his attorney what Allgood would say, his attorney
said he did not have any paperwork on Allgood.

In her 2011 deposition, the prosecutor testified that she could
not recall why she had endorsed Agnew or Allgood. She said
that in general, she would endorse a witness to “be on the safe
side,” if she had gotten some information from a police report
that caused her to think “maybe there might be something.”
She also acknowledged the existence of a “gang intelligence
unit” in the police department when she was a prosecutor. She
said that as a prosecutor, she did not want to know about any
of the unit’s collected information “that [she could not] tell the
defense attorney,” and that the unit’s policy was not to tell her
anything “unless it can be disclosed. . . . If they think it’s too
sensitive, then [they] don’t tell [her].”

7. COURT’S ORDER

In its 2016 ruling on Harris’ motion for postconviction
relief, the district court determined that Harris was not enti-
tled to relief on his claims that (1) the prosecutor failed
to disclose McClinton’s statements to Harris’ trial counsel,
appellate counsel, or postconviction counsel and (2) if Harris’
trial counsel knew about McClinton’s information, counsel
provided ineffective assistance in failing to call McClinton as
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a witness. The court found that there was no evidence that the
prosecutor or the defense attorney knew about McClinton’s
existence: “Given that lack of knowledge, it would be impos-
sible for either of them to know, suspect, look into or learn
about the potentially exculpatory evidence [McClinton]
recites in his letter to [Harris’ postconviction counsel] or in
his affidavit.”

The court also concluded that Harris was not entitled to relief
on his claims that (1) the State failed to disclose Allgood’s
statements to Harris and (2) if Harris’ trial attorney knew about
Allgood’s statements, counsel provided ineffective assistance
in failing to call Allgood as a witness:

The record does contain some evidence to indicate
that the prosecutor knew about . . . Allgood’s physical
existence and the possibility that he possessed at least
some information that was of potential utility in [Harris’]
original trial. However, there is no information contained
within the record and evidence currently before this
Court to indicate that at any time prior to and/or during
[Harris’] trial did either the State . . . or defense counsel
. . . know about any potential exculpatory information in
.. . Allgood’s possession. More specifically, there is no
evidence before this Court for it to make a determina-
tion that [the prosecutor] or [defense attorney] possessed
even the slightest bit of information about the potentially
exculpatory information contained within . . . Allgood’s
affidavit . . . until it was brought to their attention as
a result of the filing of this postconviction motion in
January of 2008. Further, . . . Allgood’s testimony at the
hearing held on June 28, 2013, corroborates the fact that
he did not share, hint at, or in any other manner reveal
the potentially exculpatory information contained in [his
affidavit] with anyone, including representatives of the
State, the defense or any members of law enforcement.
. . . Accordingly, the Court finds that this contention is
without merit.
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As stated, the court did not address Harris’ claims regarding
Hicks’ plea agreement.

III. ASSIGNMENTS OF ERROR

Harris assigns that the court erred in overruling his third
amended motion for postconviction relief for the following
reasons: (1) Harris® convictions were procured through pros-
ecutorial misconduct, which violated his right to due process;
(2) the court failed to address Harris’ claim that the prosecutor
improperly misrepresented the nature of Hicks’ plea agreement;
and (3) Harris’ trial counsel provided ineffective assistance.

IV. STANDARD OF REVIEW

[1-3] In reviewing a trial court’s factual findings following
an evidentiary hearing in a postconviction case, an appellate
court will uphold those findings unless they are clearly errone-
ous.'" We independently review questions of law decided by a
lower court.'? The determination of constitutional requirements
presents a question of law.'

[4] Likewise, when a claim of ineffective assistance of
counsel presents a mixed question of law and fact, we review
the lower court’s factual findings for clear error but indepen-
dently determine whether those facts show counsel’s perform-
ance was deficient and prejudiced the defendant.'*

V. ANALYSIS
Before addressing the parties’ specific arguments regarding
Harris’ suppression of evidence claims, we set out the stan-
dards that guide our review of those claims.

' See State v. Saylor, 294 Neb. 492, 883 N.W.2d 334 (2016).

12 See, State v. Benavides, 294 Neb. 902, 884 N.W.2d 923 (2016); Saylor,
supra note 11.

3 See, State v. Smith, 292 Neb. 434, 873 N.W.2d 169 (2016); State v.
Castillo-Zamora, 289 Neb. 382, 855 N.W.2d 14 (2014); State v. Boslau,
258 Neb. 39, 601 N.W.2d 769 (1999).

14 See State v. Dubray, 289 Neb. 208, 854 N.W.2d 584 (2014).
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1. PROSECUTION’S DUTY TO DISCLOSE FAVORABLE
EVIDENCE AND STANDARD OF MATERIALITY
TO SHOW DUE PROCESS VIOLATION

[5-7] In Brady v. Maryland,"” the U.S. Supreme Court held
that the prosecution has a duty to disclose all favorable evi-
dence to a criminal defendant prior to trial. Favorable evidence
includes both exculpatory and impeachment evidence.'® The
“suppression by the prosecution of evidence favorable to an
accused upon request violates due process where the evidence
is material either to guilt or to punishment, irrespective of the
good faith or bad faith of the prosecution.”!’

[8,9] Since deciding Brady, the U.S. Supreme Court has
clarified that the Due Process Clause requires the prosecu-
tion to disclose favorable material evidence even if a defense
counsel did not request it."® Moreover, a prosecutor has a duty
to learn of favorable material evidence known to others act-
ing on the government’s behalf in a case.'” Thus, the State’s
duty to disclose favorable material evidence exists even if the
evidence was “‘known only to police investigators and not to
the prosecutor.””*

S Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).
Accord, e.g., State v. Jenkins, 294 Neb. 684, 884 N.W.2d 429 (2016); State
v. Parnell, 294 Neb. 551, 883 N.W.2d 652 (2016).

16 See United States v. Bagley, 473 U.S. 667, 105 S. Ct. 3375, 87 L. Ed. 2d
481 (1985), citing Giglio v. United States, 405 U.S. 150, 92 S. Ct. 763, 31
L. Ed. 2d 104 (1972). Accord, e.g., Jenkins, supra note 15; State v. Castor,
257 Neb. 572, 599 N.W.2d 201 (1999).

7 Brady, supra note 15, 373 U.S. at 87.

8 Strickler v. Greene, 527 U.S. 263, 119 S. Ct. 1936, 144 L. Ed. 2d 286
(1999), citing United States v. Agurs, 427 U.S. 97, 96 S. Ct. 2392, 49 L.
Ed. 2d 342 (1976). Accord, State v. Phillips, 286 Neb. 974, 840 N.W.2d
500 (2013); State v. Jackson, 275 Neb. 434, 747 N.W.2d 418 (2008).

Y Strickler, supra note 18, quoting Kyles v. Whitley, 514 U.S. 419, 115 S. Ct.
1555, 131 L. Ed. 2d 490 (1995).

20 Id., 527 U.S. at 280-81, quoting Kyles, supra note 19.
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[10] But the prosecution’s undisclosed evidence must be
material either to guilt or to punishment, and the prosecu-
tion’s suppression of favorable evidence violates a defendant’s
due process right to a fair trial only if the suppressed evi-
dence is sufficiently significant to undermine confidence in
the verdict.?!

[11] In United States v. Bagley,** the Supreme Court held that
the same standard of materiality applies to undisclosed favor-
able evidence whether a defense attorney made no request, a
general request, or a specific request for it.>> The Court adopted
the standard of materiality that it had relied on in Strickland
v. Washington® for all claims of prosecutorial suppression of
favorable material evidence: “The evidence is material only if
there is a reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding would
have been different.””

[12] Under Kyles v. Whitley,*® the touchstone of a “‘reason-
able probability’” of a different result is not a sufficiency of
the evidence test and does not require a defendant to show that
an acquittal was more likely than not with the suppressed evi-
dence. Instead, the question is whether the defendant received
a fair trial without the evidence:

A “reasonable probability” of a different result is accord-
ingly shown when the government’s evidentiary sup-
pression ‘“undermines confidence in the outcome of the
trial.”. . .

21 Brady, supra note 15; State v. Lykens, 271 Neb. 240, 710 N.W.2d 844
(2006), quoting Strickler, supra note 18.

22 Bagley, supra note 16.
2 See Lykens, supra note 21.

24 Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984). Accord Jackson, supra note 18.

%5 Bagley, supra note 16, 473 U.S. at 682.
2 Kyles, supra note 19, 514 U.S. at 434.
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. . . One does not show a Brady violation by dem-
onstrating that some of the inculpatory evidence should
have been excluded, but by showing that the favorable
evidence could reasonably be taken to put the whole case
in such a different light as to undermine confidence in
the verdict.”’

Thus, if the Bagley standard of materiality is satisfied—i.e.,
the defendant shows that the prosecution’s failure to disclose
favorable evidence prejudiced the defendant by undermin-
ing confidence in the outcome of the trial*®*—the suppression
cannot be found harmless.”

As we have recognized,®® in Strickler v. Greene,' the
Supreme Court set out the three primary components of
a Brady violation. First, the “evidence at issue must be
favorable to the accused, either because it is exculpa-
tory, or because it is impeaching.”*?> Second, the “evidence
must have been suppressed by the State, either willfully or
inadvertently.”** Third, prejudice from the suppression “must
have ensued.”**

[13] But when the State has suppressed more than one
item of favorable material evidence, a court must also con-
sider whether prejudice occurred from the suppressed evidence

2 Id., 514 U.S. at 434-35 (citation omitted) (cited in Lykens, supra note 21).
Accord Castor, supra note 16.

28 See Kyles, supra note 19. See, also, Strickler, supra note 18 (Souter, J.,
concurring in part, and in part dissenting; Kennedy, J., joins in part);
Lykens, supra note 21, quoting 5 Wayne R. Lafave et al., Criminal
Procedure § 24.3(b) (2d ed. Supp. 2006).

2 See Kyles, supra note 19. Accord Lykens, supra note 21.

30 See Lykens, supra note 21.
31 Strickler, supra note 18.
32 1d., 527 U.S. at 281-82.
3 1d., 527 U.S. at 282.

*1d.
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collectively, not simply on an item-by-item basis; that is, it
must assess its cumulative effect on the fact finder in the light
of other evidence.*

[14] Under Neb. Rev. Stat. § 29-1912 (Reissue 2008),
Nebraska’s primary discovery statute in criminal cases, whether
a prosecutor’s failure to disclose evidence results in prejudice
depends on whether the information sought is material to the
preparation of the defense, meaning that there is a strong
indication that such information will play an important role
in uncovering admissible evidence, aiding preparation of wit-
nesses, corroborating testimony, or assisting impeachment or
rebuttal ** Accordingly, we have analyzed whether a pros-
ecutor failed to disclose material evidence under § 29-1912
in an appeal from a postconviction proceeding,’” which is a
remedy available only for violations of a defendant’s constitu-
tional rights.*®

Having set out the relevant standards for evaluating a
defendant’s suppression claims, we turn to the parties’ argu-
ments regarding Harris’ specific claims.

35 See, Kyles, supra note 19; Castor, supra note 16. Accord, e.g., Cone v.
Bell, 556 U.S. 449, 129 S. Ct. 1769, 173 L. Ed. 2d 701 (2009); Banks
v. Dretke, 540 U.S. 668, 124 S. Ct. 1256, 157 L. Ed. 2d 1166 (2004);
Rhoades v. Henry, 638 F.3d 1027 (9th Cir. 2011); Lambert v. Beard,
633 F.3d 126 (3d Cir. 2011), vacated on other grounds and remanded
for reconsideration, Wetzel v. Lambert, 565 U.S. 520, 132 S. Ct. 1195,
182 L. Ed. 2d 35 (2012); Rocha v. Thaler, 619 F.3d 387 (5th Cir. 2010);
Doan v. Carter, 548 F.3d 449 (6th Cir. 2008); Monroe v. Angelone,
323 F.3d 286 (4th Cir. 2003); Boyette v. Lefevre, 246 F.3d 76 (2d
Cir. 2001).

3¢ State v. Kula, 252 Neb. 471, 562 N.W.2d 717 (1997).

37 See Jackson, supra note 18.

38 See, Neb. Rev. Stat. § 29-3001 (Reissue 2016); State v. Starks, 294 Neb.
361, 883 N.W.2d 310 (2016).



- 336 -

296 NEBRASKA REPORTS
STATE v. HARRIS
Cite as 296 Neb. 317

2. STATE’S DUTY TO DISCLOSE FAVORABLE EVIDENCE
Dip Not ApPLY TO INFORMATION IT RECEIVED
FroM McCLINTON AFTER HARRIS WAS
CONVICTED AND SENTENCED

According to McClinton’s affidavit, 2004 was the first year
that he “tried” to contact any law enforcement officers with
information about Hicks’ confessing to killing Jones. Harris
was convicted and sentenced in 1999. We decided his direct
appeal in 2002 and his first postconviction appeal in 2004.
Harris does not dispute the court’s finding that the prosecutor
did not know McClinton even existed during Harris’ trial or
sentencing. But Harris argues that this court should interpret
Nebraska’s Constitution and postconviction statutes to require
an ongoing duty for the State to disclose exculpatory informa-
tion that it learns about after a defendant is convicted and sen-
tenced. It relies on the U.S. Supreme Court’s 2009 decision in
District Attorney’s Office for Third Judicial Dist. v. Osborne.”
But Osborne does not support Harris’ argument.

Long before Osborne, in a 1976 civil rights case, the
Supreme Court stated that at a trial, a prosecutor’s duty to dis-
close favorable evidence is enforced by due process require-
ments, but that after a trial has concluded, the prosecutor is
bound by his or her ethical duties.*” Later, in a 1986 habeas
case, the Court declined to decide whether Brady requires a
prosecutor to disclose favorable evidence that the prosecu-
tor does not learn about until after a defendant is convicted
and sentenced.*! Since then, various federal courts have held
that when state investigators or prosecuting officers know of

39 District Attorney’s Office for Third Judicial Dist. v. Osborne, 557 U.S. 52,
129 S. Ct. 2308, 174 L. Ed. 2d 38 (2009).

40 See Imbler v. Pachtman, 424 U.S. 409, 96 S. Ct. 984, 47 L. Ed. 2d 128
(1976).

41 See Monroe v. Blackburn, 476 U.S. 1145, 106 S. Ct. 2261, 90 L. Ed. 2d
706 (1986) (mem.) (Marshall, J., dissenting; Brennan, J., joins).
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favorable evidence before or during a defendant’s trial, the
State’s duty to disclose the evidence continues to posttrial
proceedings that are determinative of guilt or innocence.*
But in the absence of clear guidance, lower federal courts had
been split on whether Brady requirements extend to favorable
evidence that the prosecution does not learn about until after
a trial is completed.*® In Osborne, the U.S. Supreme Court
effectively resolved that split.

In Osborne, a state prisoner sued Alaska state officials in a
civil rights action for violating his due process right to obtain
biological evidence that was used to convict him of kidnapping
and assault offenses. He wanted the evidence to perform DNA
testing that was unavailable at the time of his trial. The Ninth
Circuit extended a previous holding that the Brady disclosure
requirements continue to posttrial proceedings based upon a
fundamental fairness requirement that the State must come
forward with any exculpatory evidence in its possession when
a habeas petitioner needs it to make a colorable showing of
actual innocence.* The circuit court noted that the prisoner had
a “potentially viable” state constitutional claim of “actual inno-
cence,” and it relied on the “well-established assumption” that
a similar claim arose under the federal Constitution and con-
cluded that as a result, these potential claims extended some
of the State’s Brady obligations of disclosure of favorable
evidence to the postconviction context.*” However, the circuit
court declined to set out a standard of materiality because it

4 See, e.g., Steidl v. Fermon, 494 F.3d 623 (7th Cir. 2007); Smith v. Roberts,
115 F.3d 818 (10th Cir. 1997).

4 Compare Tennison v. City and County of San Francisco, 570 F.3d 1078
(9th Cir. 2009), and Smith, supra note 42, with U.S. v. Maldonado-Rivera,
489 F.3d 60 (Ist Cir. 2007), and U.S. v. Jones, 399 F.3d 640 (6th Cir.
2005).

4 See Thomas v. Goldsmith, 979 F.2d 746 (9th Cir. 1992).

4 Osborne v. Dist. Atty’s Office for Third Judicial, 521 F.3d 1118, 1130-31
(9th Cir. 2008), reversed on other grounds, Osborne, supra note 39.
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concluded the facts of the case were strong enough to warrant
disclosure regardless of the standard.

[15] The U.S. Supreme Court reversed. It agreed that
Alaska’s statute for newly discovered evidence had created a
liberty interest for convicted individuals to prove their inno-
cence and that a state-created right can sometimes “‘beget yet
other rights to procedures essential to the realization of the par-
ent right.””* But it concluded that the Ninth Circuit “went too
far . . . in concluding that the Due Process Clause requires that
certain familiar preconviction trial rights be extended to protect
[the respondent’s] postconviction liberty interest.”’ The Court
specifically held that Brady does not apply after a defendant
has been convicted in a fair trial and the presumption of inno-
cence no longer applies:

A criminal defendant proved guilty after a fair trial
does not have the same liberty interests as a free man.
At trial, the defendant is presumed innocent and may
demand that the government prove its case beyond rea-
sonable doubt. But “[o]nce a defendant has been afforded
a fair trial and convicted of the offense for which he
was charged, the presumption of innocence disappears.”
... “Given a valid conviction, the criminal defendant has
been constitutionally deprived of his liberty.” . . .

The State accordingly has more flexibility in deciding
what procedures are needed in the context of postconvic-
tion relief. “[W]hen a State chooses to offer help to those
seeking relief from convictions,” due process does not
“dictat[e] the exact form such assistance must assume.”
... [The respondent’s] right to due process is not parallel
to a trial right, but rather must be analyzed in light of the
fact that he has already been found guilty at a fair trial,
and has only a limited interest in postconviction relief.
Brady is the wrong framework.

4 Osborne, supra note 39, 557 U.S. at 68.
47 1d.
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Instead, the question is whether consideration of [the
respondent’s] claim within the framework of the State’s
procedures for postconviction relief “offends some prin-
ciple of justice so rooted in the traditions and conscience
of our people as to be ranked as fundamental,” or “trans-
gresses any recognized principle of fundamental fairness
in operation.”

The Court concluded that Alaska’s procedures were sufficient
to vindicate its state-created right to show actual innocence
without the need to extend the Brady disclosure requirements
to postconviction actions.

Harris contends that Nebraska’s “postconviction proce-
dures and new trial provisions are fundamentally inadequate
to vindicate the substantive rights provided.”* At the time
of his conviction and sentencing, pursuant to Neb. Rev. Stat.
§ 29-2103(4) (Reissue 1995), a motion for a new trial resting
on newly discovered evidence had to be filed within 3 years of
the defendant’s conviction.>

Since Harris’ conviction, the Legislature has amended
Nebraska’s statutes dealing with motions for a new trial.”!
Effective August 30, 2015, a motion for new trial resting
on newly discovered evidence must be brought within 5
years of the verdict, “unless the motion and supporting docu-
ments show the new evidence could not with reasonable
diligence have been discovered and produced at trial and such
evidence is so substantial that a different result may have
occurred.”?

But even before the Legislature amended Nebraska’s stat-
utes dealing with a motion for a new trial, this court had
held open the possibility of postconviction relief for a strong

# Id., 557 U.S. at 68-69 (citations omitted).
49 Reply brief for appellant at 11-12.

30 Compare § 29-2103(4) (Reissue 2016).

51 See 2015 Neb. Laws, L.B. 245, §§ 1 and 2.
2§ 29-2103 (Reissue 2016).
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showing of actual innocence. We have explained that a pris-
oner’s claim that the State was incarcerating an innocent per-
son who could no longer present newly discovered evidence
would raise a potential due process violation.>* Osbhorne did
not establish a new substantive right; the Court was merely
evaluating whether a state’s procedures, specifically Alaska’s,
were sufficient to “vindicate its state right to postconvic-
tion relief.”>*

Harris does not claim that McClinton’s affidavit was suf-
ficiently compelling to show his actual innocence in a post-
conviction proceeding.® Nor does Harris claim that Nebraska’s
procedures are inadequate to protect his statutory postconvic-
tion rights. Instead, he claims that Nebraska’s statutory rights
are inadequate to support a purported right to have the State
disclose any exculpatory information that it receives long after
a case is closed.

After a case is closed, there may be ethical duties that
require prosecutors to take action upon learning of evidence
that creates a reasonable likelihood the defendant did not
commit the crime.’® But Nebraska’s postconviction statutes
provide relief only for constitutional violations that render a
conviction void or voidable.?’

Harris cites no authority to support his argument that the
3-year time limitation for claims of newly discovered evi-
dence violated a recognized principle of fundamental fair-
ness. And his claim that he has a substantive right to have
the State disclose exculpatory evidence that it learns about
after a final judgment directly conflicts with the U.S. Supreme
Court’s holding in Osborne that Brady does not apply to

3 See, e.g., State v. Dubray, 294 Neb. 937, 885 N.W.2d 540 (2016).
% Osborne, supra note 39, 557 U.S. at 69.

55 See id.

% See Model Rules of Prof. Conduct Rule 3.8(g) (ABA 2014).

7 State v. DeJong, 292 Neb. 305, 872 N.W.2d 275 (2015).

[
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postconviction proceedings.”® We conclude that the court did
not err in denying Harris relief on his claim that the State
failed to disclose information McClinton allegedly reported to
law enforcement officers in 2004 or later.

3. CoUuRT APPLIED WRONG STANDARDS
IN DETERMINING THAT STATE DID
NoT VIOLATE DUTY TO DISCLOSE
INFORMATION ABOUT ALLGOOD
The district court concluded that Harris was not enti-
tled to relief on his claims that the State failed to disclose
Allgood’s statements to a police officer in 1996 or 1997.
The court reasoned that the evidence failed to show that
the prosecutor “possessed even the slightest bit of informa-
tion about the potentially exculpatory information contained
within . . . Allgood’s affidavit.” Additionally, the court found
that Allgood’s testimony showed that he did not reveal any
potentially exculpatory information with anyone, “including
representatives of the State, the defense or any members of
law enforcement.”

(a) Parties’ Contentions Regarding
Allgood’s Statements

Harris argues that the evidence shows that the prosecutor’s
practice was to allow law enforcement officers to dictate what
information the prosecution would see on a case. Despite this
practice, Harris contends that the prosecutor would not have
endorsed Allgood as a witness without knowing something
about his potential testimony and that the evidence strongly
suggests the prosecutor received this information in the miss-
ing pages the police department faxed to the prosecutor on July
19, 1999.

Harris also contends that Allgood’s statements to the offi-
cer who interviewed him about Jones’ homicide constituted

8 See, Gavitt v. Born, 835 F.3d 623 (6th Cir. 2016); Whitlock v. Brueggemann,
682 F.3d 567 (7th Cir. 2012).
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potentially exculpatory evidence and impeachment evidence.
He argues that if his trial counsel had known about Allgood’s
statements to the officer, he would have contacted him and
learned about the rest of the story that was set out in Allgood’s
affidavit. Harris further contends that Allgood’s statements to
the officer would have corroborated Harris’ alibi defense and
permitted him to impeach Hicks’ credibility. He argues that
Allgood’s statements to the officer contradicted Hicks’ testi-
mony that he and Harris drove around town together after rob-
bing Jones.

The State contends that Allgood’s statements to the officer—
i.e., that he did not see Hicks, Harris, and Bass together the
night of the murder, but did see Hicks and Bass together—did
not constitute evidence favorable to Harris because they were
neither exculpatory nor impeaching. It argues that even if
Harris’ trial counsel had investigated and learned that Hicks
was at Allgood’s house the night of the murder, that evidence
shows at most that Harris was not there when Hicks was or that
Hicks was also involved in the murder of Jones. But it would
not show that Harris was not involved.

(b) Resolution

[16] The court’s reasoning that no suppression occurred
because the prosecutor did not know about Allgood’s state-
ments to investigators was incorrect. Under both federal and
state law, the prosecutor had a duty to learn of favorable
material evidence known to others acting on the government’s
behalf in the case. Thus, the State’s duty to disclose favorable
material evidence existed even if the evidence was known only
to police investigators and not to the prosecutor.

Further, the court’s summary conclusion that Allgood’s state-
ments were not exculpatory did not comply with the applicable
standards for evaluating Harris’ claims. Favorable evidence
includes both exculpatory and impeachment evidence.

Harris alleged in his motion that Allgood’s statements would
have corroborated his alibi defense and contradicted Hicks’
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testimony that he left the murder scene with Harris and drove
around with him, disposing of evidence and distributing the
money. Harris also alleged that he would have cross-examined
Hicks about his contacts with Bass. His trial attorney stated
that knowing whether Hicks “was with others or alone in terms
of the story that he related” may have undermined Hicks’ cred-
ibility and reinforced Harris’ alibi.

The court did not consider whether Allgood’s statements to
the officer would have impeached Hicks’ credibility. Nor did
the court explain why it concluded that Allgood’s statements
were not “potentially exculpatory information.”

As explained, we do not have the bill of exceptions from
Harris’ trial. Whether the State suppressed material exculpatory
information by not disclosing Allgood’s statements must be
evaluated in the light of the trial evidence.” The court’s sum-
mary conclusion does not satisfy that requirement. Accordingly,
we remand the cause for further clarification as to whether
Allgood’s statements were not exculpatory or would not have
impeached Hicks’ credibility.

4. RECORD Is UNCLEAR AS TO WHICH
MOTION FOR POSTCONVICTION RELIEF
CoURT CONSIDERED

As previously explained, on January 17, 2008, Harris filed
a “Second Verified Motion for Postconviction Relief.” In that
motion, Harris raised the issue of prosecutorial misconduct for
failing to disclose potentially exculpatory information within
the possession of Allgood and McClinton.

On November 13, 2010, Harris filed a “Motion for Leave
to File Third Amended Motion for Postconviction Relief.”
In that motion, Harris alleged that the motion was identi-
cal to his second motion except that it raised two claims
involving Hicks’ plea agreement: (1) The prosecutor failed
to disclose the true plea agreement, and (2) the prosecutor

% See id. Accord, e.g., Canales v. Stephens, 765 F.3d 551 (5th Cir. 2014).
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misrepresented or allowed Hicks to misrepresent the nature
of his plea agreement. On December 16, the district court
granted the motion for leave and allowed Harris to file a third
amended motion for postconviction relief. As mentioned pre-
viously, the record reflects that Harris failed to file his third
amended postconviction motion after the court gave him leave
to do so.

At the commencement of the evidentiary hearing in 2013,
the district court announced that the matter was before the
court on the third amended motion for postconviction relief.
When the court announced that it was hearing Harris’ third
amended motion, the State did not assert that Harris had failed
to file the motion. Instead, the State offered a copy of Harris’
third amended motion and the court’s docket entries, which
showed that the court had given Harris leave to file it.

After clarifying the record, the prosecutor stated that the
State had not found a record of Harris’ most recent motion.
But the State did not contend that Harris’ claims regarding
Hicks’ plea agreement were beyond the scope of the pleadings.
Instead, it argued that the court should dismiss Harris’ postcon-
viction motion under § 29-3003 because the record failed to
show that the court had ever dismissed his motions for a new
trial and a writ of error coram nobis.

The record further reflects that Harris presented certain
evidence that was relevant only to his claims about Hicks’
plea agreement. He questioned his trial attorney about Hicks’
shooting of Paylor and Hicks’ plea agreement in regard to
Jones. He submitted exhibits that showed the State’s original
information charging Hicks with assault, its amended infor-
mation charging Hicks with robbery, Hicks’ 2011 deposition,
Hicks’ sentencing hearing, and the court’s order sentencing
Hicks. The State’s only objection to this evidence was that
the claim was procedurally barred—not that it was beyond the
scope of the pleadings. The court allowed the State to have a
continuing objection regarding its procedural bar argument,
but overruled the objection. At no point did the State argue
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that Harris” evidence was irrelevant to the pleading properly
before the court.

However, when the district court issued its order on the
merits, the court referenced only that the matter came on for
a full hearing on Harris’ “Motion for Postconviction Relief.”
Further, the order addressed Harris’ claims for prosecutorial
misconduct only for failing to disclose potentially exculpatory
information within the possession of Allgood and McClinton.
The order was silent as to Harris’ claims regarding Hicks’
plea agreement.

As a result, we cannot determine from the record whether
the district court intentionally or erroneously failed to rule
on Harris’ claims regarding Hicks’ plea agreement. Though
an argument can be made that the parties consented to try all
of the claims set forth in Harris’ third amended motion for
postconviction relief, making such determination would be
needlessly speculative. The better course is for this matter to
be remanded to the district court for clarification as to which
motion the court intended to rule on and, if necessary, the
entry of an order which dispenses with all of Harris’ claims
for relief.

5. HARRIS’ NEw CLAIM OF INEFFECTIVE

ASSISTANCE IS PROCEDURALLY BARRED
In Harris’ second motion for postconviction relief, he
alleged that if his trial attorneys knew about Allgood and his
contacts with Hicks or about the statements that Hicks made
to McClinton, then they provided ineffective assistance in
failing to call Allgood and McClinton as witnesses. The court
found that Harris’ attorney did not know about information
that Allgood or McClinton possessed. That finding was not
clearly wrong, and Harris does not argue otherwise. Instead,
he argues that his attorney was ineffective in failing to investi-
gate the significance of Allgood after the prosecutor endorsed
him as a witness and then stated that she would not call him
to testify. This claim was available to Harris when he tendered
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his third amended motion, but he did not raise it. It is now
procedurally barred.®

VI. CONCLUSION

We conclude that the court properly denied relief on Harris’
claim that the State suppressed evidence of McClinton’s state-
ments in his affidavit. We conclude that the court applied the
wrong standards in denying Harris relief on his claim that the
State suppressed Allgood’s statements to police by focusing
only on the prosecutor’s knowledge of Allgood’s statements,
by failing to consider whether Allgood’s statements would
have impeached Hicks’ credibility, and by failing to examine
whether Allgood’s statements were material in the light of the
trial evidence. Finally, the court erred in failing to accurately
set forth which motion for postconviction relief it intended
to address.

If the court concludes that the State suppressed material
evidence regarding Allgood’s statements to police or Hicks’
plea agreement, it must evaluate the materiality of that sup-
pression cumulatively. That is, the prejudicial effect of any new
suppression must be considered cumulatively with the State’s
known suppression of the Cass report.

AFFIRMED IN PART, AND IN PART REVERSED AND
REMANDED FOR FURTHER PROCEEDINGS.
Heavican, C.J., not participating.

80 State v. Phelps, 286 Neb. 89, 834 N.W.2d 786 (2013).
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FuNke, J.

I. NATURE OF CASE

Farmers Cooperative (Farmers) and Frontier Cooperative
Company (Frontier) (collectively the Cooperatives) appeal
from orders by the district court for Lancaster County affirm-
ing the decisions of the Nebraska Department of Revenue
(Department) and the acting Tax Commissioner of the State
of Nebraska which denied, in part, their requested refunds of
sales and use taxes paid on the purchase of repairs and parts
for agricultural machinery and equipment, under Neb. Rev.
Stat. § 77-2708.01 (Cum. Supp. 2016). The district court con-
solidated the cases for oral arguments. Likewise, this court has
consolidated the appeals for oral arguments and decision.

The sole issue presented in each case is how the phrase
“depreciable repairs or parts,” within § 77-2708.01, should be
interpreted. The district court did not err in affirming the par-
tial denial of the Cooperatives’ requested refunds based upon
its interpretation of § 77-2708.01. We affirm.

II. BACKGROUND

1. DEPARTMENT’S INTERPRETATION
oF § 77-2708.01

In 1993, the Nebraska Legislature passed 1993 Neb. Laws,
L.B. 345, which amended § 77-2708.01 to include the refund
of sales and use taxes for depreciable repairs or parts. The rel-
evant version of § 77-2708.01(1) states:

Any purchaser of depreciable repairs or parts for agricul-

tural machinery or equipment used in commercial agricul-

ture may apply for a refund of all of the Nebraska sales

or use taxes and all of the local option sales or use taxes

paid prior to October 1, 2014, on the repairs or parts.
(Emphasis supplied.)

In the September 2014 “Nebraska Agricultural Machinery
and Equipment Sales Tax Exemption Information Guide”
(Information Guide), the Department interpreted the phrase
“depreciable repairs or parts.” The Information Guide defined
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repairs and parts as depreciable, “if they will appreciably pro-
long the life of the property, arrest its deterioration, or increase
its value or usefulness, and are ordinary capital expenditures
for which a deduction is allowed only through the depreciation/
cost recovery allowance.” Conversely, according to the Tax
Commissioner, the Information Guide explained that nonde-
preciable repair and replacement parts are those that “keep the
property in an ordinary or usable condition, do not increase the
value of the agricultural machinery and equipment repaired, or
lengthen its life.”

The Information Guide informed purchasers of depreciable
repairs or parts that they may receive a refund of the sales and
use taxes paid thereon by filing a “Nebraska Sales and Use
Tax Refund Claim for Agricultural Machinery and Equipment
Purchases or Leases, Form 7AG-1" (Form 7AG-1).

2. FacTuAL HISTORY

The Cooperatives are buyers and sellers of agricultural
products and inputs, including purchasing, selling, and storing
grain. Both also provide on-farm services and products.

In September 2014, the Cooperatives submitted to the
Department several Form 7AG-1’s seeking refunds of sales and
use taxes. Accompanying the forms were spreadsheets listing
the transactions forming the basis of the claims and invoices
related to those transactions. Neither of the Cooperatives sub-
mitted its personal property tax return or depreciation schedule
to verify it had also paid personal property taxes on the agricul-
tural machinery and equipment repairs or parts.

(a) Farmers’ Refund Claim

Farmers submitted a single Form 7AG-1 for a refund of the
sales and use taxes paid on repairs or parts for $1,582.48.

In response, the Department sent an email to Farmers noti-
fying it that some invoices were determined to be for repair,
replacement, or maintenance parts. The Department stated that
it could refund the taxes paid thereon only if Farmers had paid
personal property taxes on the items and requested Farmers
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submit a copy of its personal property tax return or depre-
ciation schedule to verify that it had. In October 2014, the
Department sent another email to Farmers, asking if Farmers
had placed any of the claimed purchases on its personal
property tax return. The record does not show that Farmers
responded to either email.

In March 2015, the Department notified Farmers that it had
completed processing the refund claim and that it had denied
a portion of the requested refund, because the taxes were on
purchases of nondepreciable repairs or parts. The items dis-
allowed by the Department included, but were not limited
to, alternators, bolts, gaskets, sensors, and an air conditioner
for “Terragators/Floaters” owned and operated by Farmers.
Counsel for Farmers responded in an email contesting the deci-
sion and arguing that the definition of depreciable repair and
replacement parts used was incorrect.

Nevertheless, the Tax Commissioner issued a letter deny-
ing $365.30 of the $1,582.48 refund requested. The Tax
Commissioner stated its reasoning for denying $365.30 was that
sales and use taxes paid on nondepreciable repair and replace-
ment parts are not refundable, referencing its Information
Guide. Farmers did not request a formal hearing by the
Department on the Tax Commissioner’s decision. Instead, it
appealed to the district court for Lancaster County.

(b) Frontier’s Refund Claims

Frontier’s claim concerns three Form 7AG-1’s, one filed
in Frontier’s name and two filed in its predecessor’s name,
Husker Cooperative. The Form 7AG-1’s requested refunds of
$39,907.71, $21,473.43, and $9,834.09.

In March 2015, the Department emailed Frontier to inform
Frontier that it had not yet completed its review of the refund
claims and requested an extension to do so. Counsel for Frontier
responded that it was willing to grant the extension unless
it was “solely because [the Department] want[ed Frontier’s]
property tax information.” Counsel for Frontier informed
the Department that it would not provide the Department its
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personal property tax return, because “nothing in the statutory
exemption or relevant definitions requires proof that an item
was separately scheduled on a property tax return as a condi-
tion to taking the exemption.”

The Tax Commissioner timely issued a letter denying
$20,437.44 of the $49,333.57 refund requested in Frontier’s
three claims. In April 2015, the Tax Commissioner sent a
replacement letter correcting the total amount denied as
$42,319.10 and the total refund requested as $71,215.23. The
Tax Commissioner stated its reasoning for the partial denial
was that sales and use taxes paid on nondepreciable repair
and replacement parts are not refundable, referencing its
Information Guide. The items disallowed by the Department
included, but were not limited to, alternators, bolts, gaskets,
sensors, and hoses for “Terragators/Floaters” owned and oper-
ated by Frontier. Frontier did not request a formal hearing by
the Department on the Tax Commissioner’s decision. Instead, it
appealed to the district court for Lancaster County.

(c) District Court’s Decisions

In each order, the district court identified the issue as
the definition of the phrase “depreciable repairs or parts.” It
determined that the phrase was ambiguous, because it was
defined neither in § 77-2708.01 nor elsewhere in Chapter 77
of the Nebraska Revised Statutes and ordinary definitions of
“depreciable” did not clarify the meaning. Upon examining the
legislative history, the court determined that the Department’s
interpretation of § 77-2708.01 in its Information Guide—which
relied on the definition of “depreciable” in the Farmer’s Tax
Guide' published by the Internal Revenue Service (IRS)—was
the correct interpretation.

The court stated that the Cooperatives both had the bur-
den to prove their purchases qualified as depreciable repairs
or parts. It determined that both Cooperatives had notice of

' U.S. Dept. of Treasury, Internal Revenue Service, Farmer’s Tax Guide,
Pub. No. 225 (2016).
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what repairs and parts were depreciable from the Information
Guide and failed to provide sufficient evidence to verify
that the repairs and parts were depreciated. Therefore, the
court affirmed the Tax Commissioner’s partial denials. The
Cooperatives each appealed.

III. ASSIGNMENTS OF ERROR
The Cooperatives assign, restated, that the court erred in
affirming the Tax Commissioner’s partial denial of their claims
and in finding that the Department’s interpretation of the phrase
“depreciable repairs or parts” under § 77-2708.01 is correct.

IV. STANDARD OF REVIEW

[1,2] A judgment or final order rendered by a district court
in a judicial review pursuant to the Administrative Procedure
Act may be reversed, vacated, or modified by an appellate
court for errors appearing on the record.”? When reviewing an
order of a district court under the Administrative Procedure Act
for errors appearing on the record, the inquiry is whether the
decision conforms to the law, is supported by competent evi-
dence, and is neither arbitrary, capricious, nor unreasonable.’

[3] To the extent that the meaning and interpretation of
statutes and regulations are involved, questions of law are
presented, in connection with which an appellate court has an
obligation to reach an independent conclusion irrespective of
the decision made by the court below.*

V. ANALYSIS

1. PHRASE “DEPRECIABLE REPAIRS OR PARTS”
IN § 77-2708.01 Is AMBIGUOUS
All the parties argue that the phrase “depreciable repairs
or parts” is unambiguous. However, the phrase “depreciable

2 Stewart v. Nebraska Dept. of Rev., 294 Neb. 1010, 885 N.W.2d 723
(2016).

3 d.
4.
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repairs or parts” is defined in neither § 77-2708.01 nor any
related statutes. Further, the parties provide different interpre-
tations of the phrase.

[4-6] Statutory language is to be given its plain and ordinary
meaning, and an appellate court will not resort to interpreta-
tion to ascertain the meaning of statutory words which are
plain, direct, and unambiguous.’ In discerning the meaning of
a statute, a court determines and gives effect to the purpose
and intent of the Legislature as ascertained from the entire
language of the statute considered in its plain, ordinary, and
popular sense.® However, a statute is ambiguous when the
language used cannot be adequately understood from the plain
meaning of the statute or when considered in pari materia with
any related statutes.’

The Cooperatives argue that the proper interpretation of
depreciable repairs and parts within § 77-2708.01 should be as
set forth in Neb. Rev. Stat. § 77-119 (Reissue 2009). Section
77-119 defines “[d]epreciable tangible personal property” as
“tangible personal property which is used in a trade or busi-
ness or used for the production of income and which has a
determinable life of longer than one year.” The Cooperatives’
contention that § 77-119’s definition of the phrase “depreciable
tangible personal property” should apply is based upon Neb.
Rev. Stat. § 77-101 (Reissue 2009), which states that “[f]or
purposes of Chapter 77 and any statutes dealing with taxation,
unless the context otherwise requires, the definitions found in
sections 77-102 to 77-132 shall be used.”

An obvious problem arises with the Cooperatives’ argu-
ment—despite that both § 77-119 and § 77-2708.01 contain
the word “depreciable,” the statutes use the term to describe

5 1d.

% Archer Daniels Midland Co. v. State, 290 Neb. 780, 861 N.W.2d 733
(2015).

7 Project Extra Mile v. Nebraska Liquor Control Comm., 283 Neb. 379, 396,
810 N.W.2d 149, 164 (2012).



-355-

296 NEBRASKA REPORTS
FARMERS CO-OP v. STATE
Cite as 296 Neb. 347

two different things. In § 77-119, “depreciable” is used to
describe “tangible personal property,” while in § 77-2708.01,
“depreciable” is used to describe “repairs or parts.” As a result,
it is evident that the phrases “tangible personal property” and
“repairs or parts” are different. Though parts may be tangible
personal property, repairs, such as labor and services, are not.
The presence of “repairs” in § 77-2708.01 makes the context
different from mere tangible personal property.

The Cooperatives counter that pursuant to the Nebraska tax
regulation 316 Neb. Admin. Code, ch. 1, § 094.03 (2005), sales
of repair and replacement parts for agricultural machinery and
equipment used in commercial agriculture are subject to sales
tax, but charges for labor to repair agricultural machinery and
equipment are not subject to sales tax, provided the charges are
separately itemized on the billing invoice. However, this argu-
ment is unavailing, because § 77-2708.01 still applies to labor
when it is not separately itemized. Therefore, § 77-119’s defi-
nition of the phrase “depreciable tangible personal property” is
not informative.

Also relied upon by the Cooperatives is Neb. Rev. Stat.
§ 77-2704.36 (Cum. Supp. 2016), which states that “[s]ales
and use tax shall not be imposed on the gross receipts from
the sale . . . of depreciable agricultural machinery and equip-
ment purchased . . . for use in commercial agriculture.” While
the phrase “depreciable agricultural machinery and equipment”
is defined in neither § 77-2704.36 nor related statutes, it has
been defined by the Department in its own regulations. The tax
regulation 316 Neb. Admin. Code, ch. 1, § 094.01C (2005),
defines “depreciable agricultural machinery and equipment”
as “agricultural machinery and equipment that has a determin-
able life of longer than one year.” As a result, the Cooperatives
contend that the phrase “depreciable repairs or parts” used in
§ 77-2708.01 should be interpreted consistently with the phrase
“depreciable agricultural machinery and equipment” used in
§ 77-2704.36, and thus comprise all repairs and parts with a
determinable life of longer than 1 year.
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Again, we disagree with the argument that “depreciable”
must be defined consistently throughout our statutes when
it is used in differing contexts. Pursuant to the Nebraska tax
regulation 316 Neb. Admin. Code, ch. 1, § 094.02 (2005),
depreciable agricultural machinery and equipment are exempt
from sales and use taxes. However, pursuant to § 094.03 and
316 Neb. Admin. Code, ch. 1, § 094.03A (2005), depreciable
repairs and replacement parts are taxable, but are eligible for
a refund. The Legislature’s decision to treat “depreciable agri-
cultural machinery and equipment” and “depreciable repairs
or parts” differently for sales and use tax purposes, providing
an exemption for the former and a refund for the latter, further
shows there is a difference.

The Department argues that the definition of the phrase
“depreciable repairs or parts” included in its Information
Guide is supported by both the dictionary definitions of depre-
ciable, depreciation, and depreciate and the IRS’ definition of
depreciable in its Farmer’s Tax Guide.

[7] When the Legislature provides a specific definition
for purposes of a section of an act, that definition is control-
ling.® However, in the case before us, we have found no clear
definition of the phrase “depreciable repairs or parts” in our
statutes, and therefore we look to whether the ordinary mean-
ing of “depreciable” may provide the plain meaning of the
phrase. One dictionary definition of “depreciable” is “capable
of depreciating or being depreciated in value [or] capable
of being depreciated for tax purposes.”® Merriam-Webster’s
definition of “depreciate” is “to lower the price or estimated
value of [or] to deduct from taxable income a portion of
the original cost of (a business asset) over several years as

8 Trumble v. Sarpy County Board, 283 Neb. 486, 810 N.W.2d 732 (2012).

° “Depreciable,” Dictionary.com Unabridged, http://www.dictionary.com/
browse/depreciable (last visited Mar. 31, 2017).
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the value of the asset decreases.”’® Finally, the Black’s Law
Dictionary definition of “depreciation” is “[a] reduction in the
value or price of something . . . a decline in an asset’s value
because of use, wear, obsolesence, or age.”!!

These definitions show that neither parties’ interpretation of
the phrase “depreciable repairs or parts” is supported by the
ordinary meaning of depreciable or its variations. We agree
with the Department’s argument that many items with a deter-
minable life of greater than 1 year, such as a bolt or gasket,
cannot properly be placed on a depreciation schedule. However,
the definitions also lend no support to the Department’s inter-
pretation that it is the repair or parts enhancement of another
object that makes it depreciable. Further, many repairs or parts
that do not enhance the value of another object are capable of
being depreciated.

The Department also argues that the IRS’ Farmer’s Tax
Guide supports its definition of depreciable repairs and parts.
The Farmer’s Tax Guide states that taxpayers can generally
“deduct most expenses for the repair and maintenance of
... farm property. . . . However, repairs to, or overhauls of,
depreciable property that substantially prolong the life of the
property, increase its value, or adapt it to a different use are
capital expenses.”'? It defines a “capital expense” as “a pay-
ment, or a debt incurred, for the acquisition, improvement, or
restoration of an asset that is expected to last more than one
year.”!* As an example of a capital expense, it lists “[r]epairs

“Depreciate,” Merriam-Webster.com, https://www.merriam-webster.com/
dictionary/depreciate (last visited Mar. 31, 2017). Accord “Depreciate,”
Dictionary.com Unabridged, http://www.dictionary.com/ browse/depreciate
(last visited Mar. 31, 2017). See, also, “Depreciate,” Oxford English
Dictionary Online, http://www.oed.com/view/Entry/50419 (last visited
Mar. 31, 2017).

! Black’s Law Dictionary 535 (10th ed. 2014).
Farmer’s Tax Guide, supra note 1 at 20.
3 Id. at 23.
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to machinery [and] equipment . . . that prolong their useful
life, increase their value, or adapt them to different use.”'

[8] While the Farmer’s Tax Guide shows that the IRS
treats depreciable repairs or parts as capital expenses, which
comports with the Department’s definition, we cannot glean
from § 77-2708.01 that this was the meaning intended by the
Legislature, because it did not incorporate the phrase “capi-
tal expenses” into the statute. Therefore, we find the phrase
“depreciable repairs or parts” ambiguous.

2. LEGISLATIVE INTENT

[9-12] An appellate court can examine an act’s legislative
history if a statute is ambiguous or requires interpretation.'
In construing a statute, a court looks to the statutory objec-
tive to be accomplished, the evils and mischiefs sought to
be remedied, and the purpose to be served.!® Tax exemption
provisions are strictly construed, and their operation will not
be extended by construction.!” Nevertheless, the fundamental
objective of statutory interpretation is to ascertain and carry out
the Legislature’s intent.'® An interpretation that is contrary to a
clear legislative intent will be rejected.”

All the parties agree that the intent of § 77-2708.01 was to
avoid double taxation. More specifically, the legislation sought
to provide a sales tax refund to purchasers of certain repairs
and parts for agricultural machinery and equipment which were
subject to personal property tax.

The Department argues that the Legislature, by referencing
the IRS standard, stated that it intended the phrase “depreciable

4 Id. at 24.
15 Dean v. State, 288 Neb. 530, 849 N.W.2d 138 (2014).
16 State v. Duncan, 294 Neb. 162, 882 N.W.2d 650 (2016).

' Bridgeport Ethanol v. Nebraska Dept. of Rev., 284 Neb. 291, 818 N.W.2d
600 (2012).

8 Dean, supra note 15.
19714,
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repairs or parts” to be defined as it is in the Information Guide.
Finally, the Department agrees applicants are not statutorily
required to submit their personal property tax returns, but
acknowledges that taxpayers have the burden to show that they
are entitled to a refund.
The 1993 amendment to § 77-2708.01 which included the
refund for depreciable repairs or parts was added to L.B. 345
as amendment 2590, referred to as the “Wickersham amend-
ment.” Senator W. Owen Elmer introduced the “Wickersham
amendment,” which contained the same language as an amend-
ment Senator William Wickersham had added to another bill
earlier that session. Senator Elmer explained the purpose of the
Wickersham amendment as follows:
Anytime that you purchase a piece of farm machinery,
you . . . put it on the depreciation schedule . . . and now
you don’t have to pay the sales tax but you do have to
pay the personal property tax on the piece of machinery.
Now, you have a piece of equipment that needs repair. If
it is major in nature, those repairs have to be put on the
personal property tax depreciation schedule and you also
have to pay sales tax on that. Double taxation like that is
not very fair . . . . %

Senator Elmer then relinquished his opening time to Senator

Wickersham to explain further. Senator Wickersham stated:
[Clurrently repair parts on farm machinery and equipment
can be subject to double taxation. They can have both a
sales tax and personal property tax applied to them that
is unlike the treatment of the primary piece of equip-
ment that might be repaired if it’s depreciable. And I
want to emphasize, we are only talking about depreciable
repair parts.?!

Senator George Coordsen provided further explanation of
what the Wickersham amendment would apply to:

20 Floor Debate, L.B. 345, 93d Leg., Ist Sess. 7317-18 (June 3, 1993).
2l Id. at 7318.
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Bear in mind, this is not all major farm equipment. It
relies totally upon the definition in [IRS] statutes as it
applies to that individual piece of equipment within the
individual farming operation. So not all what we might
interpret as being major repairs do, in fact, enhance the
value of that piece of equipment substantially. Therefore,
they would never be required by the person preparing the

. income tax form to be depreciated but rather would
be taken as an ordinary expense in the year of purchase.
Again, to reiterate what Senator Wickersham is trying
to accomplish is a situation where the parts in a major
repair are liable for the sales tax, where the parts and
the labor involved are then required to be depreciated
for a period of time that is reckoned to be the life of that
repair . . . .

Senator Coordsen also discussed the reason that the issue
of double taxation on depreciable repairs or parts occurs. He
said, “I was not aware that the federal government mandated
the depreciation of repairs that appreciably enhanced the value
of a piece of equipment . . . on the farmer’s federal income tax
[return,] which then force[s] it to show up on [the farmer’s]
report for personal property tax purpose[s].”*

In response to a question about whether a tractor blade
would qualify as a depreciable part, Senator Ron Withem
explained:

[T]he triggering mechanism is whether the repair part or
the repair becomes part of a product that is, in fact, depre-
ciated, and whether or not the tractor or the blade on the
tractor would be depreciable property on which the owner
of it would pay property tax on its depreciated value. That
case then they’d get the rebate back. If it was not depreci-
ated, then they wouldn’t get the rebate back.?

22 Id. at 7327-28.
2 Id. at 7322-23.
24 Id. at 7335.
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Senator Coordsen then provided further insight on the ques-

tion, stating:
One, it has to be depreciable in a trade or business, and,
two, and, number two, and more importantly, that repair
and the labor associated with it, must appreciably, and I
don’t know what the measure is, it takes an [IRS] audit
to determine that, appreciably enhance the value of that
piece of equipment that it must be depreciated. For all
practical purposes, 90 or more percent, and | suspect it
is more than that, of all farm equipment repaired would
remain subject to the sales tax under the Wickersham
amendment. It is a very narrow double taxation when
viewed from what I believe to be the intent of all of our
personal property tax . .. .»

To solve the double taxation problem, the Legislature chose
to employ a refund system, rather than the exemption system
currently in effect for depreciable agricultural machinery and
equipment, so that a paper trail would exist to prove the per-
sonal property taxes were actually being paid, before the sales
and use tax was refunded. Senator Wickersham explained:
“[T]he amendment that you have before you calls for a rebate
only on depreciable repair parts because that makes that sys-
tem accountable and, in fact, it is my belief that that is the
only way to