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JUDICIAL DISTRICTS AND DISTRICT JUDGES

First District
Counties in District: Clay, Fillmore, Gage, Jefferson, Johnson, Nemaha,
Nuckolls, Pawnee, Richardson, Saline, and Thayer

Judges in District City
Paul W. Korslund ....................... Beatrice
Daniel E. Bryan, Jr. ..................... Auburn
Vicky L. Johnson ....................... Wilber

Second District
Counties in District: Cass, Otoe, and Sarpy

Judges in District City
William B. Zastera . ..................... Papillion
David K. Arterburn . .......... ... .. .. ... Papillion
Max Kelch ... ... ... .. ... ... ... ..., Papillion
Jeffrey J. Funke ........ ... .. ... .. .. ... Plattsmouth

Third District
Counties in District: Lancaster

Judges in District City

Steven D. Burns . ....................... Lincoln
John A. Colborn . ....................... Lincoln
JodiNelson ............................ Lincoln
Robert R.Otte ......................... Lincoln
Andrew R. Jacobsen ..................... Lincoln
Lori A.Maret ........... ..., Lincoln
Susan I. Strong . .......... ... .. Lincoln
DarlaS.Ideus .......................... Lincoln

Fourth District
Counties in District: Douglas

Judges in District City

Gary B. Randall ..................... ... Omaha
J. Michael Coffey ....................... Omaha
W. Mark Ashford .................... ... Omaha
Peter C. Bataillon ....................... Omaha
Gregory M. Schatz ................... ... Omaha
JRussell Derr ........... ... ... Omaha
James T. Gleason ....................... Omaha
Thomas A. Otepka . ..................... Omaha
Marlon A. Polk ....... ... ... ... ... ... Omaha
W. Russell Bowie Il .................... Omaha
Leigh Ann Retelsdorf ................. ... Omaha
Timothy P. Burns ....................... Omaha
Duane C. Dougherty ..................... Omaha
Kimberly Miller Pankonin ................ Omaha
Shelly R. Stratman . ..................... Omaha
Horacio J. Wheelock ..................... Omaha

Fifth District
Counties in District: Boone, Butler, Colfax, Hamilton, Merrick, Nance, Platte,
Polk, Saunders, Seward, and York

Judges in District City
Robert R. Steinke ....................... Columbus
Mary C. Gilbride ....................... Wahoo
James C. Stecker . ....................... Seward
Rachel A. Daugherty .................... Aurora



JUDICIAL DISTRICTS AND DISTRICT JUDGES

Sixth District
Counties in District: Burt, Cedar, Dakota, Dixon, Dodge, Thurston, and
Washington

Judges in District City

John E. Samson ............ ... .. ... .... Blair
Geoffrey C. Hall ............. ... ... ... Fremont
Paul J. Vaughan ...... ... ... ... .. .. ... Dakota City

Seventh District
Counties in District: Antelope, Cuming, Knox, Madison, Pierce, Stanton, and
Wayne

Judges in District City
James G. Kube ......................... Madison
Mark A. Johnson .. ...................... Madison

Eighth District
Counties in District: Blaine, Boyd, Brown, Cherry, Custer, Garfield, Greeley,
Holt, Howard, Keya Paha, Loup, Rock, Sherman, Valley, and Wheeler

Judges in District City
Mark D. Kozisek . ...................... Ainsworth
Karin L. Noakes ........................ St. Paul

Ninth District
Counties in District: Buffalo and Hall

Judges in District City

John P. Icenogle ..................... ... Kearney
Teresa K. Luther ........................ Grand Island
William T. Wright .................... ... Kearney
Mark J. Young . .......... .. ... ... ... Grand Island

Tenth District
Counties in District: Adams, Franklin, Harlan, Kearney, Phelps, and Webster

Judges in District City
Stephen R. Illingworth .. ................. Hastings
Terri S. Harder ......................... Minden

Eleventh District
Counties in District: Arthur, Chase, Dawson, Dundy, Frontier, Furnas, Gosper,
Hayes, Hitchcock, Hooker, Keith, Lincoln, Logan, McPherson, Perkins,
Red Willow, and Thomas

Judges in District City
Donald E. Rowlands ..................... North Platte
James E. Doyle IV ................... ... Lexington
David Urtbom .......................... McCook
Richard A. Birch . ....................... North Platte

Twelfth District
Counties in District: Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden,
Grant, Kimball, Morrill, Scotts Bluff, Sheridan, and Sioux

Judges in District City
Randall L. Lippstreu .. ................... Gering
Leo Dobrovolny ........................ Gering
Derek C. Weimer ....................... Sidney
Travis P. O’Gorman . .................... Alliance
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JUDICIAL DISTRICTS AND COUNTY JUDGES

First District
Counties in District: Gage, Jefferson, Johnson, Nemaha, Pawnee, Richardson,
Saline, and Thayer

Judges in District City
Curtis L. Maschman .................. ... Falls City
Steven B. Timm ........................ Beatrice
Linda A. Bauer ......................... Fairbury

Second District
Counties in District: Cass, Otoe, and Sarpy

Judges in District City

Robert C. Wester ....................... Papillion
John F. Steinheider ...................... Nebraska City
Todd J. Hutton ......................... Papillion
Stefanie A. Martinez . .................... Papillion

Third District
Counties in District: Lancaster

Judges in District City

James L. Foster ......................... Lincoln
Laurie Yardley ............... ... ... .... Lincoln
Timothy C. Phillips .......... ... ... ... Lincoln
Thomas W. Fox ......................... Lincoln
Matthew L. Acton . ...................... Lincoln
Holly J. Parsley .......... ... ... ...... Lincoln
Thomas E. Zimmerman .................. Lincoln

Fourth District
Counties in District: Douglas

Judges in District City

Lawrence E. Barrett ..................... Omaha
Marcena M. Hendrix .................... Omaha
Darryl R.Lowe .. ... ... ... ... Omaha
John E.Huber .......................... Omaha
Jeffrey Marcuzzo ....................... Omaha
Craig Q. McDermott . .................... Omaha
Susan Bazis . ........... ... . Omaha
Marcela A. Keim ....................... Omaha
Sheryl L. Lohaus ....................... Omaha
Thomas K. Harmon . .................... Omaha
Derek R. Vaughn .................... ... Omaha
Stephanie R. Hansen . .................... Omaha

Fifth District
Counties in District: Boone, Butler, Colfax, Hamilton, Merrick, Nance, Platte,
Polk, Saunders, Seward, and York

Judges in District City

Frank J. Skorupa . ............ ... .. .. ... Columbus
Patrick R. McDermott ................... David City
Linda S. Caster Senff .................... Aurora
C.JoPetersen .......... ... ... Seward
Stephen R.W. Twiss ..................... Central City
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JUDICIAL DISTRICTS AND COUNTY JUDGES

Sixth District
Counties in District: Burt, Cedar, Dakota, Dixon, Dodge, Thurston, and
Washington

Judges in District City

C. Matthew Samuelson ................... Blair

Kurt Rager ........ ... ... .. ... .. .. ... Dakota City
Douglas L. Luebe ....................... Hartington
Kenneth Vampola .................... ... Fremont

Seventh District
Counties in District: Antelope, Cuming, Knox, Madison, Pierce, Stanton, and
Wayne

Judges in District City
Donna F. Taylor ........................ Madison
Ross A. Stoffer ......................... Pierce
Michael L. Long . ....................... Madison

Eighth District
Counties in District: Blaine, Boyd, Brown, Cherry, Custer, Garfield, Greeley,
Holt, Howard, Keya Paha, Loup, Rock, Sherman, Valley, and Wheeler

Judges in District City

Alan L. Brodbeck ....................... O’Neill
James J. Orr ......... .. ... .. Valentine
Tami K. Schendt . ....................... Broken Bow

Ninth District
Counties in District: Buffalo and Hall

Judges in District City

Philip M. Martin, Jr. ......... ... .. ... .... Grand Island
Gerald R. Jorgensen, Jr. .................. Kearney
Arthur S. Wetzel ........................ Grand Island
John P. Rademacher ..................... Kearney

Tenth District
Counties in District: Adams, Clay, Fillmore, Franklin, Harlan, Kearney,
Nuckolls, Phelps, and Webster

Judges in District City

Michael P. Burns . ....................... Hastings
Timothy E. Hoeft ......... ... ... ... ... Holdrege
Michael O. Mead ....................... Hastings

Eleventh District
Counties in District: Arthur, Chase, Dawson, Dundy, Frontier, Furnas, Gosper,
Hayes, Hitchcock, Hooker, Keith, Lincoln, Logan, McPherson, Perkins,
Red Willow, and Thomas

Judges in District City

Kent D. Turnbull . ............. ... ... .... North Platte
Edward D. Steenburg . ................... Ogallala
Anne Paine ............. ... .. ... ...... McCook
Michael E. Piccolo ...................... North Platte
Jeffrey M. Wightman .................... Lexington

Twelfth District
Counties in District: Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden,
Grant, Kimball, Morrill, Scotts Bluff, Sheridan, and Sioux

Judges in District City
James M. Worden .. ..................... Gering
Randin Roland ................ ... .. ... Sidney
Russell W. Harford ...................... Chadron
Kristen D. Mickey ............. ... .. ... Gering
Paul G. Wess . ... Alliance



SEPARATE JUVENILE COURTS
AND JUVENILE COURT JUDGES

Douglas County

Judges City

Douglas F. Johnson . ....................... Omaha
Elizabeth Crnkovich .................... ... Omaha
Wadie Thomas ........................... Omaha
Christopher Kelly ......... ... .. ... ... ... Omaha
Vernon Daniels ........................... Omaha

Judges City
Toni G. Thorson . ........... ... .. ......... Lincoln
Linda S. Porter ........... .. ... .. ... ...... Lincoln
Roger J. Heideman ........................ Lincoln
Reggie L. Ryder ........ ... .. ... ......... Lincoln
Sarpy County

Judges City
Lawrence D. Gendler ...................... Papillion
Robert B. O’Neal ......................... Papillion

WORKERS” COMPENSATION
COURT AND JUDGES

Judges City

James R. Coe ........... ... ... ... ... ... Omaha
Laureen K. Van Norman . ................... Lincoln
J. Michael Fitzgerald ...................... Lincoln
John R. Hoffert ........................... Lincoln
Thomas E. Stine .......................... Omaha
Daniel R. Fridrich . ........................ Omaha
Julie A. Martin ............. ... ... ........ Lincoln



ATTORNEYS
Admitted Since the Publication of Volume 291

HOKEN JAMES ALDRICH
JASON DREw BAHNSEN
DEVENEI DEBEAU BOETTCHER
Cobpy ELYSE BROOKHOUSER
STEVEN WILLIAM BROWN
ROBIN KAYLENE CARLSON
KYLE PATRICK CHENOWETH
GRETCHEN ANNE COOPER
MAKENNA J. DOPHEIDE
NicHOLAS PAUL EDWARDS
KyLE BRUCE EVENS
ADAM Ross FEENEY
WESLEY TORIN FEIL
IRINA VALENTINOVNA FOx
AMY EL1ZABETH GARREANS
ROSANGELA GODINEZ
Eric JAMES HAMILTON
SARAH MARIE HART
Tep DAvID HARTMAN
EL1ZABETH ANN HOFFMAN
JosepH EDWARD HUIGENS
JASON LEE JACKSON
JosepH W. JETER
KiMBERLY BRENDA JETER
ADAM PAUL JOHNSON
KiIrBY ALLEN KLAPPENBACK
MARKICA MiIK1 KOLOBARA
JESSE JAMES EDWARD
LINEBAUGH
CoLLIN BoyD LiSTON
MEGAN ELIZABETH
LUTZ-PRIEFERT

ZACHARY WILLIAM
LUTZ-PRIEFERT
HELEN MARIE MACMURRAY
SusaN A. MAHEU
Lucia MARQUEZ
NICHOLAS SCOTT MATNEY
JEFFREY JAMES MCGUIRE
KELLY JO MCPHERRON
ABIGAIL TERESE MOHS
ASHLEY ARLENE MOORE
DAvID ALTON MORRIS
ALEXIS SEROOR MULLANEY
ASTRID GABRIELA MUNN
JOoSEPH DEITRICH NEUHAUS
Eric NEWHOUSE
ScoTT JENNINGS PACKER
ERIK STEPHEN PETERSEN
STEVEN ROBERT POSTOLKA
MicHAEL G. ROWBERRY
MIiICHAEL DAVID SANDS
BETSY SUZANNE
SEEBA-WALTERS
CHRISTOPHER ALLEN STAFFORD
AMANDA JILL STIGGE
MICHAEL JONATHAN STUMP
JORDAN MICHAEL TALSMA
JESsicA ANN UHLENKAMP
TERRY LYNN VANEATON
JENNIFER KAE WALKER
LisL ELIZABETH ZAMORA
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TABLE OF CASES REPORTED

Anne B.; Bryan M. V. L 725
Bain; State v. . ... 398
Braesch; State v. ... .. 930
Brozek v. Brozek ... ... ... .. 681
Bryan M. v. Anne B. ... 725
Carman; State V. ...t 207
Carter; State V. ... 16
Carter; State V. ... 481
City of Omaha; Omaha Police Union Local 101 v. ........... ... ... .... 381
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LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-14-592: Stamm v. Fisher. Petition for further review dis-
missed as having been improvidently granted. Per Curiam.

No. S-14-994: Smith v. Smith. Affirmed. Heavican, C.J.

No. S-14-1095: Brandl v. City of Madison. Affirmed. Connolly,
J. Miller-Lerman, J., not participating.

No. S-15-240: State v. Smith. Affirmed. Stacy, J.

No. S-15-420: Martinez v. Excel Corp. Affirmed. Connolly,
J. Heavican, C.J., and Miller-Lerman, J., participating on briefs.
McCormack and Cassel, JJ., not participating.

- XVil -






LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-14-578: State ex rel. Counsel for Dis. v. Boyum. Probation
plan approved, and application for reinstatement granted.

No. S-14-685: State ex rel. Counsel for Dis. v. Tighe. Respondent
suspended until further order of the court.

No. S-14-743: Aureus Radiology v. Poast. Stipulation allowed;
appeal dismissed.

No. S-14-765: State ex rel. Counsel for Dis. v. Steier. Probation
agreement approved, and application for reinstatement granted.

No. S-14-872: Reimnitz v. Reimnitz. Affirmed. See § 2-107(A)(1).

No. S-15-419: In re Trust of Brennemann. Affirmed. See
§ 2-107(A)(1).

No. S-15-476: State of Florida v. Countrywide Truck Ins.
Agency. Appeal dismissed for failure to file briefs.

No. S-15-497: County of Lancaster v. H&S Partnership. Joint
motion of appellee H&S Partnership and appellant to dismiss appeal
sustained; appeal dismissed.

No. S-15-717: State v. Golka. Stipulation allowed; appeal
dismissed.

No. S-15-723: State v. Jonmes. Stipulation allowed; appeal
dismissed.

No. S-15-797: State v. Cook. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-15-878: State v. Myers. Appeal dismissed, and cause
remanded with instructions.

No. S-15-1020: State ex rel. Anderson v. Johnson. Petition for
writ of mandamus denied.

No. S-15-1111: Richardson v. State. Application for modification
of sentence denied.
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LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. A-14-500: DeLaet v. Blue Creek Irr. Dist., 23 Neb. App. 106
(2015). Petition of appellant for further review denied on November
12, 2015.

No. S-14-573: State v. Woldt, 23 Neb. App. 42 (2015). Petition of
appellee for further review sustained on December 9, 2015.

No. A-14-723: State v. Alhakemi. Petition of appellant for further
review denied on November 12, 2015.

No. A-14-741: Catlett v. Catlett, 23 Neb. App. 136 (2015).
Petition of appellant for further review denied on November 12,
2015.

No. A-14-760: Shemek v. Brown. Petition of appellant for further
review denied on November 12, 2015.

No. S-14-790: Hopkins v. Hopkins, 23 Neb. App. 174 (2015).
Petition of appellant for further review sustained on November 25,
2015.

No. A-14-814: Furstenfeld v. Pepin, 23 Neb. App. 155 (2015).
Petition of appellant for further review denied on November 25,
2015.

No. A-14-821: Village of Union v. Bescheinen. Petition of appel-
lant for further review denied on November 25, 2015.

No. A-14-825: State v. Galindo. Petition of appellant for further
review denied on February 4, 2016.

No. A-14-877: Morehead v. Morehead. Petition of appellant for
further review denied on November 18, 2015.

No. A-14-916: Intervision Sys. Techs. v. InterCall, 23 Neb.
App. 360 (2015). Petition of appellee for further review denied on
February 4, 2016.

No. A-14-929: Welton v. Welton. Petition of appellant for further
review denied on December 9, 2015.

No. A-14-949: McBurnett v. Nebraskaland Tire. Petition of
appellant for further review denied on November 25, 2015.

No. A-14-954: State v. Jackson. Petition and amended petition of
appellant for further review denied on October 28, 2015.

No. A-14-1081: State v. Bates. Petition of appellant for further
review denied on January 13, 2016.
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PETITIONS FOR FURTHER REVIEW

No. A-14-1121: State v. Valverde. Petition of appellant for fur-
ther review denied on February 12, 2016, for failure to comply with
§ 2-102(F)(1).

No. A-14-1124: In re Interest of Gavin S. & Jordan S., 23 Neb.
App. 401 (2015). Petition of appellant for further review denied on
February 4, 2016.

No. A-14-1124: In re Interest of Gavin S. & Jordan S., 23 Neb.
App. 401 (2015). Petition of appellee Daniel S. for further review
denied on February 4, 2016.

No. A-14-1131: State v. Stuart. Petition of appellant for further
review denied on November 18, 2015.

No. A-14-1138: City of Lincoln v. Dial Realty Development.
Petition of appellant for further review denied on January 5, 2016.

No. S-14-1160: State v. Rothenberger. Petition of appellant for
further review sustained on February 18, 2016.

No. A-14-1161: Koch v. City of Sargent. Petition of appellant for
further review denied on January 21, 2016.

No. A-15-005: State v. Summage. Petition of appellant for further
review denied on January 13, 2016.

No. S-15-032: In re Adoption of Madysen S. et al., 23 Neb.
App. 351 (2015). Petition of appellees for further review sustained
on February 4, 2016.

No. A-15-043: Geiger v. Besmer. Petition of appellant for further
review denied on December 23, 2015, as premature.

No. A-15-044: State v. Aguilar. Petition of appellant for further
review denied on January 13, 2016.

No. A-15-089: State v. Jensen. Petition of appellant for further
review denied on January 21, 2016.

No. A-15-094: State v. Shelby. Petition of appellant for further
review denied on November 18, 2015.

No. A-15-095: State v. Ruegge. Petition of appellant for further
review denied on February 4, 2016.

No. A-15-108: State v. Wells. Petition of appellant for further
review denied on February 18, 2016.

No. A-15-111: State v. Hill. Petition of appellant for further
review denied on November 12, 2015.

No. A-15-115: State v. Mumin. Petition of appellant for further
review denied on February 18, 2016.

No. A-15-141: Mott v. Tractor Supply Co. Petition of appellant
for further review denied on January 5, 2016.

No. S-15-142: State v. Nguyen. Petition of appellant for further
review sustained on February 4, 2016.
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PETITIONS FOR FURTHER REVIEW

No. A-15-148: State v. Baker. Petition of appellant for further
review denied on November 25, 2015.

Nos. A-15-150, A-15-152: Sarah K. v. Jonathan K., 23 Neb.
App. 471 (2015). Petitions of appellant for further review denied on
January 29, 2016, as untimely. See § 2-102(F)(1).

No. A-15-156: In re Interest of James S. et al. Petition of appel-
lant for further review denied on December 9, 2015.

No. A-15-162: State v. Gonzales. Petition of appellant for further
review denied on November 12, 2015.

No. A-15-165: State v. Swanson. Petition of appellant for further
review denied on December 9, 2015.

No. A-15-176: In re Interest of Angeleah M. & Ava M., 23 Neb.
App. 324 (2015). Petition of appellant for further review denied on
December 23, 2015.

No. A-15-182: State v. Herman. Petition of appellant for further
review denied on November 18, 2015.

No. A-15-220: Jason K. v. Michaela K. Petition of appellant for
further review denied on February 10, 2016.

No. A-15-245: In re Interest of Branden S. Petition of appellant
for further review denied on February 12, 2016, as untimely. See
§ 2-102(F)(1).

No. A-15-246: In re Interest of Dana H. Petition of appellant for
further review denied on January 21, 2016.

No. A-15-248: Mumin v. Flowers. Petition of appellant for further
review denied on February 12, 2016, as untimely. See § 2-102(F)(1).

No. A-15-259: State v. Contreras. Petition of appellant for further
review denied on February 4, 2016.

No. A-15-284: In re Interest of Demarcus O. Petition of appellee
Cody O. for further review denied on December 16, 2015.

No. A-15-288: In re Interest of Destiny H. et al. Petition of
appellant for further review denied on February 18, 2016.

No. A-15-288: In re Interest of Destiny H. et al. Petition of
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McCORMACK, J.
NATURE OF CASE

We granted further review of the Nebraska Court of Appeals’
opinion that affirmed the conviction of appellant, Gregory M.
Mucia, of possession of child pornography.! The issue raised
in the State’s petition concerns the meaning of the phrase
“knowingly possess” as used in Neb. Rev. Stat. § 28-813.01
(Cum. Supp. 2014), which makes it illegal to “knowingly pos-
sess any visual depiction” of child pornography.

BACKGROUND

Though the relevant facts are summarized below, greater
detail may be found in the Court of Appeals’ opinion.?

In 2011, Mucia was 23 years old and living with his
younger brother in an apartment in Lincoln, Nebraska. On
October 24, a search warrant for that apartment was issued
after law enforcement software had detected 10 files sus-
pected to be child pornography ‘“available for sharing” from
an Internet protocol address linked to the apartment. The next
day, Corey Weinmaster, a Lincoln Police Department investi-
gator, executed the warrant and lawfully seized Mucia’s two
laptop computers.

A forensic search of the computers produced evidence of
child pornography. Most notably, four videos of child por-
nography were located in a folder created by a file-sharing
program; that folder had been placed within a “Music” folder.
In addition to the four videos in that folder, Weinmaster
found 14 files in the recycle bin on Mucia’s computer, which
Weinmaster later testified were still accessible and able to be
restored. Weinmaster also recovered a number of incomplete
files, files recovered from the browser cache, and link files,
which Weinmaster testified were related to child pornography.

At his 2-day bench trial, Mucia admitted to using file-
sharing programs to download multiple pornographic images

U State v. Mucia, 22 Neb. App. 821, 862 N.W.2d 89 (2015).
2 Id,
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and videos at once, i.e., “‘batch downloading’” pornography.
Mucia testified that he intended to obtain adult pornography
and that he never intentionally searched for or intentionally
obtained child pornography.

Mucia admitted there were times he suspected some of the
files he downloaded contained child pornography. But Mucia
testified that when he saw or suspected that an image or video
depicted a child in a sexually explicit manner, he would delete
the file because he “didn’t want anything to do with child por-
nography” and “wasn’t interest[ed] in it at all.” Mucia testified
he was unaware that the four videos found by Weinmaster were
on his computer.

The trial court found Mucia guilty of possession of child
pornography, age 19 and over, which is a Class IIA felony,
and sentenced him to 3 years’ probation. Mucia’s conviction
also caused him to be subject to the Nebraska Sex Offender
Registration Act.

Mucia appealed his conviction to the Court of Appeals. Of
relevance to this review, Mucia assigned that the trial court
erred in finding that the State adduced sufficient evidence to
demonstrate Mucia “knowingly” possessed child pornography.
Mucia argued that the evidence showed he did not know-
ingly save illegal files, but “unintentionally received illegal
files and subsequently deleted them whenever he discovered
their presence.” He asserted that the “few undeleted files that
remained were not knowingly possessed,” and the State did
not present evidence to overcome that defense.

In the Court of Appeals’ opinion, it determined that
“§ 28-813.01 requires sufficient proof that [Mucia] had the
specific intent to possess child pornography, and not merely
a general intent to download files that, unbeknownst to him,
turned out to be child pornography.” After finding such proof

3 Brief for appellant at 17.
4 Id.
5 State v. Mucia, supra note 1, 22 Neb. App. at 830, 862 N.W.2d at 96.
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and resolving all other issues, the Court of Appeals affirmed
Mucia’s conviction.

In response to the Court of Appeals’ interpretation of
§ 28-813.01, the State timely filed a petition for further review,
which was granted.

ASSIGNMENT OF ERROR
In its petition for further review, the State assigns that “[t]he
Court of Appeals erred in finding that knowing possession of
child pornography in violation of Neb. Rev. Stat. § 28-813.01
(Cum. Supp. 2010) is a specific intent crime that requires the
State to prove the defendant intentionally sought out files
depicting child pornography.” (Emphasis in original.)

STANDARD OF REVIEW
[1] The meaning of a statute is a question of law, on
which an appellate court has an obligation to reach an inde-
pendent conclusion irrespective of the decision made by the
court below.®

ANALYSIS
Both in the State’s brief and at oral argument, the State
places great emphasis on the classification of the violation of
§ 28-813.01 as a “general intent” or “specific intent” crime.
The State argues that violation of § 28-813.01 is a “general
intent” crime and that the Court of Appeals inaccurately
classified it as a “specific intent” crime.” The State is con-
cerned that the Court of Appeals’ interpretation of § 28-813.01
requires the State to prove, in a child pornography case, that
the defendant intentionally “sought out” child pornography
and “exclude[s] from the statute’s reach any person who
comes into possession of child pornography unintentionally

but nevertheless decides to keep it.”®

¢ State v. Lasu, 278 Neb. 180, 768 N.W.2d 447 (2009).

7 Memorandum brief for appellee in support of petition for further review
at 6-9.

8 Id. at 9.
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We do not believe the classification of the violation of
§ 28-813.01 as a “general intent” or “specific intent” crime is
helpful in determining what the statute requires. These terms
have been the source of considerable confusion, perhaps
because of the inconsistent definitions given to these terms
over time.’ Indeed, the Court of Appeals and the State appear
to define these terms differently. The Court of Appeals used
the terms “specific intent” and “general intent” to distinguish
between an intent to possess child pornography and an “intent
to possess files that, unbeknownst to the defendant, turn out
to be child pornography.”!® The State, on the other hand,
appears to use the term “general intent” the way the Court
of Appeals used “specific intent,” and uses “specific intent”
to mean that a defendant must have intentionally sought out
files depicting child pornography in order to have violated
§ 28-813.01.

We return to the language of § 28-813.01(1), which pro-
vides: “It shall be unlawful for a person to knowingly possess
any visual depiction of sexually explicit conduct . . . which has
a child . . . as one of its participants or portrayed observers.”
The issue faced by the Court of Appeals, and the issue we
face today, is the meaning of the phrase “knowingly possess.”

[2] In reading a statute, a court must determine and give
effect to the purpose and intent of the Legislature as ascer-
tained from the entire language of the statute considered in its
plain, ordinary, and popular sense."

Section 28-813.01 makes no reference to the intentional
seeking of child pornography, and the State mischaracterizes
the Court of Appeals’ opinion as “interpreting § 28-813.01 to
require proof that the defendant intentionally sought out files

® See 1 Wayne R. LaFave, Substantive Criminal Law § 5.2(e) (2d ed.
2003) (citing courts’ various definitions of “general intent” and “specific
intent”).

10" State v. Mucia, supra note 1, 22 Neb. App. at 830, 862 N.W.2d at 96.

' State v. Huff, 282 Neb. 78, 802 N.W.2d 77 (2011); State v. Lasu, supra
note 6.
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depicting child pornography.”'?> Although the Court of Appeals
did note that “the State was unable to adduce direct evi-
dence that Mucia intentionally sought out child pornography
files,” the Court of Appeals never indicated such evidence was
required.’ Instead, the Court of Appeals held that “§ 28-813.01
requires sufficient proof that [Mucia] had the specific intent to
possess child pornography.”'* The Court of Appeals stated
that despite the lack of direct evidence that Mucia intention-
ally sought out child pornography, “the evidence [actually
adduced] circumstantially supports a conclusion that Mucia
knowingly possessed child pornography.”!?

In reaching the conclusion that a conviction under
§ 28-813.01 requires proof of the “specific intention to possess
child pornography,” the Court of Appeals stated it was unable
to locate any Nebraska cases on the question but found State
v. Schuller'® instructive.

In Schuller, this court found that the evidence was suffi-
cient to support a finding that the defendant had knowingly
possessed child pornography. The defendant admitted to pur-
posefully searching the Internet for child pornography, down-
loading child pornography, and watching child pornography
before deleting it. Despite the defendant’s efforts to delete the
files, remnants of the files remained on his hard drive at the
time it was confiscated.

We applied the common-law principle of constructive pos-
session, which “may be proved by mere ownership, domin-
ion, or control over contraband itself, coupled with the intent
to exercise control over the same,”'” and explained that the

12 Memorandum brief for appellee in support of petition for further review at
9 (emphasis omitted) (emphasis supplied).

13 State v. Mucia, supra note 1, 22 Neb. App. at 832, 862 N.W.2d at 98.
4 Id. at 830, 862 N.W.2d at 96 (emphasis supplied).

5 Id. at 832, 862 N.W.2d at 98 (emphasis supplied).

16 State v. Schuller, 287 Neb. 500, 843 N.W.2d 626 (2014).

7 Id. at 511, 843 N.W.2d at 635.
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remnants of the files on the defendant’s hard drive, coupled
with the fact that he “repeatedly searched for, downloaded,
viewed, and deleted child pornography,”'® constituted knowing
possession, not merely viewing.

We acknowledged there was “no question that [the defend-
ant] knowingly possessed those files,”! because his confession
confirmed he acted knowingly. But we emphasized that the
defendant “did not simply click on an innocuous banner adver-
tisement and end up at a child pornography Web site”?’; he
knowingly downloaded them.

In response to the defendant’s argument in Schuller, that
downloading alone could not be sufficient evidence of posses-
sion, we said:

[W]e agree that just because child pornography was
downloaded onto a computer does not necessarily mean
that there was knowing possession. Take, for example,
a person who was legally browsing adult pornography
online but mistakenly clicked on a link leading him to
a child pornography Web site, which he immediately
closed. The record shows that, in such a situation, child
pornography would be downloaded to the computer’s
“cache” folder as temporary Internet files, through no
further action by the user. In such a case, the person
would not be guilty of knowingly possessing child por-
nography—he neither downloaded the files knowingly
nor constructively possessed them, because there was no
intent to control them.?'
We then explained that such was not the case in Schuller.

We have previously said that the meaning of “knowingly”

in a criminal statute commonly imports a perception of facts

8 Id. at 509, 843 N.W.2d at 633.
' Id. at 512, 843 N.W.2d at 635 (emphasis in original).
20 Id. at 511, 843 N.W.2d at 635.
2L Id. at 514, 843 N.W.2d at 636.
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required to make up the crime.”? That evidentiary standard
has been routinely used in cases where a defendant has been
charged with possessing contraband other than child pornog-
raphy. For example, we have said that a person knowingly
possesses a controlled substance when he or she knows of the
nature or character of the substance and of its presence and has
dominion or control over it.”> We see no reason for a different
standard when the contraband is child pornography.

[3] Accordingly, we hold that a person knowingly possesses
child pornography in violation of § 28-813.01 when he or she
knows of the nature or character of the material and of its
presence and has dominion or control over it. The means or
methods of exercising dominion or control over an electronic
image may well differ from those typically applicable to physi-
cal contraband. But we need not address such questions in the
case before us.

We note that Mucia does not challenge the Court of
Appeals’ conclusion that there was sufficient circumstantial
evidence to support a finding that Mucia knowingly pos-
sessed child pornography. We therefore do not question that
finding.

CONCLUSION
Our holding is consistent with the Court of Appeals’ opin-
ion, and we therefore affirm.
AFFIRMED.
StAcy, J., not participating.

22 See, State v. Mills, 199 Neb. 295, 258 N.W.2d 628 (1977); R. D. Lowrance,
Inc. v. Peterson, 185 Neb. 679, 178 N.W.2d 277 (1970).

2 See, State v. Howard, 282 Neb. 352, 803 N.W.2d 450 (2011); State v.
Neujahr, 248 Neb. 965, 540 N.W.2d 566 (1995); State v. DeGroat, 244
Neb. 764, 508 N.W.2d 861 (1993).

ConNOLLY, J., concurring.
I agree with the majority’s implicit conclusion that under
Neb. Rev. Stat. § 28-813.01 (Cum. Supp. 2014), a person
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knowingly possesses child pornography on a computer when
the person exercises dominion or control over the computer or
any external component containing the images; knows that the
images are stored on the computer or external component; and
knows that they depict sexually explicit conduct involving a
child.! I write separately because I believe the Nebraska Court
of Appeals incorrectly characterized the statute as a specific
intent crime. Additionally, I part company with the majority’s
suggestion that the concepts of general and specific intent are
too ill defined to be helpful in determining the proof require-
ments of criminal offenses.

It is true that the distinction between general and specific
intent is sometimes confusing. And the answer is not always
obvious. But the distinction was clearly relevant in the Court of
Appeals’ decision: “§ 28-813.01 requires sufficient proof that
[a defendant] had the specific intent to possess child pornog-
raphy, and not merely a general intent to download files that,
unbeknownst to him, turned out to be child pornography.”
This is the holding that the State has petitioned this court to
further review.

I acknowledge that this is a difficult issue, primarily because
of a paucity of published opinions deciding this issue.* But
there are well-reasoned unpublished decisions holding that
the possession of child pornography is a general intent crime.*
And the Court of Appeals’ conclusion that § 28-813.01 sets
forth a specific intent crime is against the weight of the

! See U.S. v. Wright, 625 F.3d 583 (9th Cir. 2010).
2 State v. Mucia, 22 Neb. App. 821, 830, 862 N.W.2d 89, 96 (2015).
3 See, e.g., State v. Cooley, 165 So. 3d 1237 (La. App. 2015).

4 See, United States v. Ballieu, 480 Fed. Appx. 494 (10th Cir. 2012); United
States v. Larson, 346 Fed. Appx. 166 (9th Cir. 2009); U.S. v. Benz, No.
4:13CR3121, 2015 WL 575094 (D. Neb. Feb. 11, 2015) (unpublished
memorandum and order); People v. Artieres, No. A123661, 2011 WL
901985 (Cal. App. Mar. 16, 2011) (unpublished opinion). See, also, U.S. v.
Dyer, 589 F.3d 520 (1st Cir. 2009).
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authority, even if much of it is unpublished. Besides, the
Court of Appeals’ holding is contrary to our holding and state-
ments in State v. Thurman.

In Thurman, we rejected the defendant’s argument that
because his convictions for first degree sexual assault and false
imprisonment were general intent crimes, they could not be the
predicate offense underlying his conviction for use of a weapon
to commit a felony. We acknowledged that we have held an
unintentional crime cannot be the predicate offense.® But we
rejected the argument that first degree sexual assault, which
contains no mens rea component,” could not be a predicate
offense. We reasoned that it does not lack an intent compo-
nent. Citing State v. Koperski,® we stated that for general intent
crimes, the defendant’s intent is inferred from his commission
of the acts constituting the elements of the crime.

Perhaps we could have been more explicit. But we implicitly
meant that for general intent crimes, the State is only required
to prove that a defendant intended to commit the acts pro-
scribed by statute and that this intent is shown by proving that
the defendant did commit those acts.

In support of our conclusion that false imprisonment—
which has a “knowledge” mens rea component’—is also a
general intent crime, we quoted the U.S. Supreme Court’s
decision in United States v. Bailey':

The U.S. Supreme Court has held that “‘the limited
distinction between knowledge and purpose has not
been considered important since “there is good reason
for imposing liability whether the defendant desired or

3 State v. Thurman, 273 Neb. 518, 730 N.W.2d 805 (2007).

¢ See id., citing State v. Ring, 233 Neb. 720, 447 N.W.2d 908 (1989).
7 See Neb. Rev. Stat. § 28-319(1) (Reissue 2008).

§ State v. Koperski, 254 Neb. 624, 578 N.W.2d 837 (1998).

 Neb. Rev. Stat. § 28-314(1) (Reissue 2008).

19 United States v. Bailey, 444 U.S. 394, 100 S. Ct. 624, 62 L. Ed. 2d 575
(1980).
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merely knew of the practical certainty of the results.
The Court also noted that “‘purpose’ corresponds loosely
with the common-law concept of specific intent, while
‘knowledge’ corresponds loosely with the concept of gen-
eral intent.”

Given this “limited distinction,” it is clear that since
the State must show [the defendant] acted knowingly in
order to show he falsely imprisoned [the victim), such a
requirement is an indication that first degree false impris-
onment as charged in this case is a general intent crime.
As noted above, with a general intent crime, a showing of
intent by the State is required, but may be inferred from
the commission of the acts constituting the elements of
the crime."

In sum, in Thurman, we rejected the defendant’s argument
that false imprisonment could not be the predicate offense for
use of a weapon to commit a felony because the “knowingly”
component of § 28-314 showed it was a general intent crime;
as such, the defendant must have intended to commit the acts
that the statute proscribed. That conclusion is consistent with
other cases in which we have discussed the distinction between
general and specific intent crimes.

For example, in State v. Tucker,'”” we discussed the general/
specific intent distinction because it was relevant to reject-
ing the defendant’s argument that his convictions were
inconsistent:

We find no inherent inconsistency between the trial
court’s rejection of the murder charges and its conclusion
that [the defendant] had committed intentional assault
or intentional terroristic threats. . . . While it may at
first appear the judge concluded the same act was both
intentional and unintentional, a closer examination of the

" Thurman, supra note 5, 273 Neb. at 525, 730 N.W.2d at 812 (emphasis
supplied), quoting Bailey, supra note 10.

12 State v. Tucker, 278 Neb. 935, 774 N.W.2d 753 (2009).
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object of the mens rea for the different offenses reveals
that the crimes do not involve the same act and that the
judge’s findings were reconcilable.

Both first and second degree murder are specific intent
crimes. Thus, by acquitting [the defendant] of first and
second degree murder, the trial court made the implicit
finding that [the defendant] lacked the specific intent to
kill and that he also lacked the specific intent to commit
any of the listed felonies for felony murder. . . .

The crime of terroristic threats requires the specific
intent to terrorize, not an intent to kill, and it is not one of
the felonies listed for felony murder. Assault is a general
intent crime that requires only the intent to commit the
assault, and not the specific injury that results. Assault
also is not a listed predicate felony for felony murder. It
was consistent for the court to conclude that [the defend-
ant] intended to commit assault but did not intend for
[the victim] to die as a result of the assault. It was like-
wise legally consistent for the court to conclude that [the
defendant] intended to terrorize [the victim], but did not
intend to kill him."

Thurman and Tucker illustrate that the distinction between
general and specific intent crimes is frequently a relevant con-
sideration. And our case law seems to be generally consistent
with the explanation in Tucker of these terms.'* In short, for
specific intent crimes, a defendant must have intended to cause
a specific result by his conduct.”” For example, in State v.
Ramsay,'® we held that

3 Id. at 942-43, 774 N.W.2d at 759-60.

4 See, e.g., Thurman, supra note 5; State v. Robbins, 253 Neb. 146, 570
N.W.2d 185 (1997); State v. Williams, 243 Neb. 959, 503 N.W.2d 561
(1993). See, also, 25 Am. Jur. 2d Drugs and Controlled Substances § 156
(2014).

15 See, Black’s Law Dictionary 931 (10th ed. 2014); 21 Am. Jur. 2d Criminal
Law § 119 (2008 & Cum. Supp. 2015).

16 State v. Ramsay, 257 Neb. 430, 436, 598 N.W.2d 51, 56 (1999).
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because the offense of unlawful discharge of a firearm
requires a specific intent, in order to convict [the defend-
ant] as an aider and abettor, the State was required to
prove either that he intended to discharge a firearm into
the residence or that he knew that [the principal] pos-
sessed such an intent prior to committing the act.

In contrast, when a statute simply proscribes specified con-
duct, the statute sets forth a general intent crime and the State
only needs to show that the defendant knew what he was
doing—i.e., understood the nature of his acts—and intended
to commit the acts that constitute the crime. The State does
not have to prove that the defendant intended to cause a pro-
scribed result or to violate a specific statute.'” And in Thurman,
we applied the same principles to an offense with a mens rea
requirement of knowledge.

It is true that in Bailey, the U.S. Supreme Court stated that
the distinction between general and specific intent crimes has
been a source of confusion because, historically, courts have
not consistently used the terms to mean the same thing.'® For
that reason, the Court stated that the Model Penal Code substi-
tutes a hierarchy of culpable mental states—acting with pur-
pose, knowledge, recklessness, or negligence."

But the Court acknowledged that even under the Model
Penal Code’s hierarchy, the distinction between the mental
states of knowledge and purpose remains the most significant
and esoteric; it pointed out that for some crimes, that distinc-
tion remains important.?’ That is, punishment for some crimes
hinges on a mental state that shows a heightened culpability.?!
Similarly, legal commentators have pointed out that although

17 See, Black’s Law Dictionary, supra note 15; 21 Am. Jur. 2d, supra note
15, § 118.

See Bailey, supra note 10.

19 See, id.; Model Penal Code § 2.02, 10A U.L.A. 92 (2001).
See Bailey, supra note 10.

2l See id.

18
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the Model Penal Code has abandoned the distinction between
general intent and specific intent, the distinction “is not with-
out importance in the criminal law.”?? Our case law is con-
sistent with that statement.

In particular, the distinction between general and specific
intent is important when a defendant claims that his or her
diminished capacity should be a defense to a crime, because
that defense is irrelevant to general intent crimes.?* Additionally,
when a statute fails to specify a mental state, many courts have
held that the statute sets out a general intent crime.”* We have
followed this reasoning.?

So, I do not think we should imply that the general/specific
intent dichotomy is archaic or irrelevant. Instead, we should
focus on the more important issue that the U.S. Supreme Court
discussed in Bailey: whether a required mental state applies to
every element of the crime.?® And this analysis will sometimes
require courts to ask what kind of culpability is needed for
each material element to establish the offense.

As stated, the Court of Appeals concluded that under
§ 28-813.01, a defendant must have a specific intent to pos-
sess child pornography, and not merely a general intent to
download files that, unbeknownst to him, turned out to be
child pornography. I agree that the statute does not criminal-
ize the downloading of electronic files with child pornography
unless the evidence establishes that the defendant knew the
files contained child pornography. A person cannot know-
ingly possess contraband unless he or she knows the nature of
the material.

22 See 1 Wayne R. LaFave, Substantive Criminal Law § 5.2(e) at 355 (2d ed.
2003).

3 See, e.g., U.S. v. Jackson, 248 F.3d 1028 (10th Cir. 2001). Compare State
v. Dubray, 289 Neb. 208, 854 N.W.2d 584 (2014).

24 See 21 Am. Jur. 2d, supra note 15, § 118.
2 See Koperski, supra note 8.
26 See Bailey, supra note 10.
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Contrary to the State’s argument, this conclusion does not
require the State to prove that a defendant intentionally sought
out files depicting child pornography. The Legislature did not
proscribe knowingly receiving child pornography; it proscribed
knowingly possessing it.*’ Yet, the Court of Appeals incorrectly
held that the statute requires proof that a defendant had the
specific intent to possess child pornography.

Because this is a general intent statute, the State is only
required to show that Mucia knowingly possessed child por-
nography, not that he purposefully possessed it. And I do
not think this is a case in which the distinction between pur-
poseful and knowing possession is irrelevant. For example,
if a fact finder determines that a defendant had dominion or
control over a computer and knew that child pornography
was stored on it, the defendant would be guilty of knowingly
possessing child pornography even if the defendant allowed
access to another person who had downloaded the materials to
the computer.?®

The Legislature’s intent in prohibiting the possession of
child pornography is clearly to stop activities that perpetuate
the sexual exploitation of children.”” Possessing child por-
nography is an activity that perpetuates this societal scourge
regardless of whether a person only knowingly possesses it or
purposefully possesses it. Accordingly, I would overrule the
Court of Appeals’ holding that § 28-813.01 requires the State
to prove that a defendant had the specific intent to possess
child pornography. The statute requires the State to prove a
defendant knowingly did so.

In sum, contrary to the tenor of the majority opinion, I
believe that the distinction between general and specific intent
continues to have relevance in criminal law and that it has rel-
evance under § 28-813.01.

2 Compare 18 U.S.C. § 2252A(a)(2) and (a)(5)(B) (2012).
38 See Wright, supra note 1.
2 Compare Annot., 2 A.L.R. Fed. 2d 533, § 2 (2005).
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CASSEL, .
INTRODUCTION

Two appeals arose from Victor L. Carter’s fifth postconvic-
tion proceeding and have been consolidated on appeal. After
the district court summarily overruled Carter’s postconviction
motion, he filed the first appeal. And after the district court
denied Carter’s application to proceed in forma pauperis (IFP)
on appeal, on the basis that the underlying motion was frivo-
lous, he filed another appeal to challenge that denial. The sec-
ond appeal lacks merit, and we affirm the order denying leave
to proceed IFP. But because the statute! nevertheless permits
Carter, upon payment of the statutory docket fee within 30
days, to proceed with the first appeal, we hold it under sub-
mission for that purpose.

BACKGROUND

Carter was convicted of first degree murder and use of a
firearm in the commission of a felony in 1986. He was sen-
tenced to life in prison for the murder and 10 years’ impris-
onment for the firearm conviction. The circumstances that
led to Carter’s convictions and sentences may be found in
State v. Carter.> We affirmed his convictions on direct appeal
in 19872

Carter has made numerous unsuccessful attempts to col-
laterally attack his convictions. Before the motion which is
the subject of our first appeal, Carter filed four other motions
for postconviction relief—in 1989, 2002, 2008, and 2012. The
Douglas County District Court denied relief in each case, and

! Neb. Rev. Stat. § 25-2301.02(1) (Reissue 2008).
2 State v. Carter, 226 Neb. 636, 413 N.W.2d 901 (1987).
3 d.
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in each case, we affirmed the district court’s order on appeal.

He has also attempted to collaterally attack his convictions by

means of a motion for new trial and a petition for writ of error

coram nobis.
We summarize the timeline of the most recent proceedings
as follows:

e May 28, 2014: Carter files a “Motion for Successive
Postconviction Relief.”

e November 18, 2014: The district court overrules the motion
without an evidentiary hearing.

* December 4, 2014: Carter files a notice of appeal from the
November 18 order. The appeal is docketed in this court
as case No. S-14-1089 (first appeal). In lieu of the statu-
tory docket fee, Carter files an application to proceed IFP
on appeal.

e December 23, 2014: On its own motion, the district court

denies Carter’s application to proceed IFP on appeal, after

concluding that Carter’s underlying postconviction motion
is frivolous.

January 8, 2015: Carter files a notice of appeal from the

December 23, 2014, order. The appeal is docketed in this

court as case No. S-15-024 (second appeal). This notice

of appeal was also accompanied by an application to pro-
ceed IFP.

ASSIGNMENTS OF ERROR

In the first appeal, Carter assigns, restated, that the district
court erred in denying (1) his motion for postconviction relief
without an evidentiary hearing and (2) his motion requesting
appointment of counsel and application for IFP status.

In the second appeal, Carter assigns, restated, that the dis-
trict court erred in denying his application to proceed IFP
on appeal.

STANDARD OF REVIEW
[1] A jurisdictional question which does not involve a fac-
tual dispute is determined by an appellate court as a matter of
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law, which requires the appellate court to reach a conclusion
independent from the lower court’s decision.*

[2] A district court’s denial of in forma pauperis sta-
tus under § 25-2301.02 is reviewed de novo on the record
based on the transcript of the hearing or written statement of
the court.’

ANALYSIS

JURISDICTION OF SECOND APPEAL

[3] Before reaching the legal issues presented for review, it
is the duty of an appellate court to determine whether it has
jurisdiction over the matter before it.° The State claims that we
do not have jurisdiction over this appeal because Carter has not
paid the statutory docket fee. We disagree.

We decided in Glass v. Kenney’ that we can acquire juris-
diction, without payment of the docket fee, over an appeal
from an order denying IFP status on appeal. Greg A. Glass
filed a petition for a writ of habeas corpus and an applica-
tion to proceed IFP. Without ruling on the habeas petition, the
district court denied Glass’ application to proceed IFP because
it concluded that his allegations in the habeas petition were
“frivolous.”® Glass appealed, filing an application to proceed
with the appeal IFP, which the district court denied. Glass
separately appealed from this second denial, filing a proper
application to proceed IFP and a poverty affidavit with his
notice of appeal. The State argued that we did not have juris-
diction to hear Glass’ second appeal because Glass had not
paid any filing fees.

The interaction of several statutes led us to conclude that we
had jurisdiction. We first observed that under the controlling

4 State v. Crawford, 291 Neb. 362, 865 N.W.2d 360 (2015).
5 State v. Sims, 291 Neb. 475, 865 N.W.2d 800 (2015).

¢ State v. Banks, 289 Neb. 600, 856 N.W.2d 305 (2014).

7 Glass v. Kenney, 268 Neb. 704, 687 N.W.2d 907 (2004).
8 Id. at 706, 687 N.W.2d at 909.
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statute,’ following a denial of an application to proceed IFP,
a party may either proceed with the action or appeal the rul-
ing denying IFP status.!” For completeness, we note that this
statute underwent minor revisions after Glass that have no
bearing on this analysis. Second, we recognized that under
this statute, there is a statutory right of interlocutory appel-
late review of a decision denying IFP eligibility.!" Third, we
observed that although another statute'’ generally governing
appeals and a specific fee statute'® require payment of a docket
fee, “‘[a] poverty affidavit serves as a substitute for the docket
fee otherwise required upon appeal . . . .””"* Finally, we noted
that “‘[t]his court obtain[s] jurisdiction over the appeal upon
the timely filing of a notice of appeal and a proper in forma
pauperis application and affidavit.””'> We acquired jurisdic-
tion over Glass’ second appeal because Glass filed a timely
notice of appeal from the order denying leave to appeal IFP,
accompanied by a proper application to proceed IFP and a
poverty affidavit.

The procedural posture of the instant appeal is slightly
different than that in Glass; however, the same principles
apply. As in Glass, the district court denied Carter’s motion
to proceed IFP on appeal. Like Glass, Carter appealed from
the district court’s denial to this court. And as in Glass, we
obtained jurisdiction over the second appeal because Carter
filed a proper application to proceed IFP and a poverty affi-
davit with his timely notice of appeal. (We note that the State

9§ 25-2301.02(1).

10 See Glass v. Kenney, supra note 7.

" See id.

12 Neb. Rev. Stat. § 25-1912 (Reissue 2008).
13 Neb. Rev. Stat. § 33-103 (Reissue 2008).

" Glass v. Kenney, supra note 7, 268 Neb. at 709, 687 N.W.2d at 911
(quoting In re Interest of Noelle F. & Sarah F., 249 Neb. 628, 544 N.W.2d
509 (1996)).

IS d. (quoting State v. Jones, 264 Neb. 671, 650 N.W.2d 798 (2002)).
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may have overlooked the IFP application and poverty affida-
vit, as they were transmitted with the docketing documents'¢
and did not appear in the transcript of filings.)

MERITS OF IFP APPLICATION

We now turn to the merits of Carter’s application to proceed
IFP on appeal. The district court, on its own motion, denied
Carter’s application because it concluded that his underlying
motion for postconviction relief was frivolous.

The statute authorized the district court to deny leave if it
determined that Carter’s motion for postconviction relief was
frivolous. Except in those cases where the denial of IFP sta-
tus “would deny a defendant his or her constitutional right to
appeal in a felony case,” § 25-2301.02 allows the court “on
its own motion” to deny IFP status on the basis that the legal
positions asserted by the applicant are frivolous or malicious,
provided that the court issues “a written statement of its rea-
sons, findings, and conclusions for denial.”'” A frivolous legal
position is one wholly without merit, that is, without rational
argument based on the law or on the evidence.'® The district
court’s order set forth the required finding.

To review the district court’s finding, we must consider
Carter’s underlying motion for postconviction relief. In that
motion, Carter argues that his jury should have received a
voluntary manslaughter instruction pursuant to State v. Smith."
However, he admits that he also relied upon Smith in his
2012 motion. He also claims that Smith and the U.S. Supreme
Court’s 2013 decision in Alleyne v. United States,® taken

16 See Neb. Ct. R. App. P. § 2-101(B)(4) (rev. 2010).

17§ 25-2301.02(1). See Cole v. Blum, 262 Neb. 1058, 637 N.W.2d 606
(2002).

18 Castonguay v. Retelsdorf, 291 Neb. 220, 865 N.W.2d 91 (2015).
19 State v. Smith, 282 Neb. 720, 806 N.W.2d 383 (2011).

20 Alleyne v. United States, 570 U.S. 99, 133 S. Ct. 2151, 186 L. Ed. 2d 314
(2013).
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together, render the “absence . . . of [a] sudden quarrel” an
element of first degree murder. He argues that Alleyne requires
this conclusion because “the absence or presence of sudden
quarrel, raises the sentencing floor from 20 years to life.”
(Emphasis in original.)

Carter’s arguments regarding Alleyne are frivolous. Alleyne
is the most recent decision in a line of cases where the U.S.
Supreme Court has wrestled with the distinction between the
elements of a crime and “‘sentencing factors,”” which are
“facts that are not found by a jury but that can still increase
the defendant’s punishment.”?' In Alleyne, the Court held that
facts that increase the mandatory minimum sentence must be
submitted to the jury, rather than be decided by the judge as
sentencing factors. Alleyne is an extension or application of
Apprendi v. New Jersey,”> where the Court held that facts that
increase the prescribed statutory maximum sentence must be
submitted to the jury, rather than submitted to the judge as
sentencing factors. Carter’s reliance on Alleyne is misplaced;
the absence or presence of a sudden quarrel is not a sen-
tencing factor under Nebraska law. Alleyne simply does not
apply here.

[4-6] More important, Carter’s previous attempt to invoke
Smith renders his current argument frivolous. Carter’s claim
that Smith entitles him to relief is wholly without merit
because he relied upon Smith in his 2012 motion for post-
conviction relief. An appellate court will not entertain a suc-
cessive motion for postconviction relief unless the motion
affirmatively shows on its face that the basis relied upon for
relief was not available at the time the movant filed the prior
motion.” Postconviction proceedings are not a tool whereby a

2 Id., 570 U.S. at 105.

22 Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435
(2000).

2 State v. Phelps, 286 Neb. 89, 834 N.W.2d 786 (2013).
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defendant can continue to bring successive motions for relief.?*
The need for finality in the criminal process requires that a
defendant bring all claims for relief at the first opportunity.?
Carter cannot rely upon Smith again. And without it, his argu-
ment is frivolous.

CONCLUSION
Because we conclude that Carter asserted only frivolous

legal positions in his motion for postconviction relief, we
resolve the second appeal by affirming the district court’s
order. Thus, pursuant to § 25-2301.02(1), we will not have
jurisdiction of the first appeal unless Carter pays the statutory
docket fee within 30 days of the date of release of this opin-
ion. We therefore hold the first appeal under submission for
payment of the statutory docket fee. If Carter fails to timely
pay the statutory docket fee, his first appeal will be dismissed
for lack of jurisdiction. We direct that upon payment of the
fee or upon expiration of the 30-day period without payment,
whichever occurs first, the clerk of the district court for
Douglas County shall file a supplemental certificate in case
No. S-14-1089 accordingly.

APPEALINNO. S-14-1089 HELD UNDER SUBMISSION.

JUDGMENT IN No. S-15-024 AFFIRMED.

.
B d.
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HEeavican, C.J.
INTRODUCTION
David E. Ware’s motion for postconviction relief was denied
without an evidentiary hearing. Ware appeals and argues he was
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entitled to an evidentiary hearing on his claims that his sen-
tence violated the Eighth Amendment to the U.S. Constitution
and that his trial counsel was ineffective. We affirm.

BACKGROUND

On April 13, 1984, Ware was convicted of first degree
murder following a bench trial. Ware was subsequently sen-
tenced to life imprisonment. This court affirmed his conviction
and sentence.'

On August 16, 2012, Ware filed a motion for postconvic-
tion relief. In that motion, Ware alleged that (1) his mandatory
life sentence was unconstitutional under Miller v. Alabama®
because the sentencing court did not have the opportunity to
consider any mitigating circumstances; (2) his trial counsel was
ineffective (a) for failing to advise him of his right to testify
in his own behalf and (b) for failing to adequately inform him
of his right to a jury trial; and (3) he did not knowingly, intel-
ligently, and voluntarily waive his right to have a presentence
investigation conducted.

Originally, Ware’s motion was stayed pending this court’s
decision in State v. Mantich.> But after this court issued its
opinions in Mantich and State v. Castaneda,* Ware’s motion
proceeded and a hearing on the State’s second motion to deny
an evidentiary hearing was held. At this hearing, Ware sought
to introduce into evidence the deposition of an adolescent neu-
ropsychologist. That request was denied at the hearing, and
Ware’s motion seeking postconviction relief was denied on
January 22, 2015.

In its order, the district court noted that Ware had no Miller
claim, because he was 18 years of age at the time of the

! State v. Ware, 219 Neb. 594, 365 N.W.2d 418 (1985).

2 Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455, 183 L. Ed. 2d 407
(2012).

3 State v. Mantich, 287 Neb. 320, 842 N.W.2d 716 (2014).
4 State v. Castaneda, 287 Neb. 289, 842 N.W.2d 740 (2014).
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commission of the crime for which he was convicted. The
court further addressed the claim that his counsel was inef-
fective for not informing him of his right to testify in his own
behalf, and concluded that this allegation was not supported
by the record. Finally, the district court found that Ware’s
claims regarding his presentence investigation were procedur-
ally barred.

ASSIGNMENTS OF ERROR
Ware assigns that the district court erred in not granting
him an evidentiary hearing, because (1) his life sentence was
unconstitutional and (2) his trial counsel was ineffective for
failing to inform him of the consequences of his waiver of a
jury trial.

STANDARD OF REVIEW

[1,2] A defendant requesting postconviction relief must
establish the basis for such relief, and the findings of the
district court will not be disturbed unless they are clearly
erroneous.’ An evidentiary hearing on a motion for postconvic-
tion relief must be granted when the motion contains factual
allegations which, if proved, constitute an infringement of the
movant’s rights under the Nebraska or federal Constitution.®
However, if the motion alleges only conclusions of fact or
law, or the records and files in the case affirmatively show
that the movant is entitled to no relief, no evidentiary hearing
is required.’

ANALYSIS
Constitutionality of Life Sentence.
In his first assignment of error, Ware argues that his life
sentence is unconstitutional. Ware’s argument is based upon

5 State v. Hessler, 288 Neb. 670, 850 N.W.2d 777 (2014).
6 1d.
7.
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the U.S. Supreme Court’s decision in Miller.® In that deci-
sion, the Court concluded that a mandatory life-without-parole
sentence for “those under the age of 18 at the time of their
crimes violates the Eighth Amendment’s prohibition on ‘cruel
and unusual punishments.””” Subsequent to Miller, this court
observed that life imprisonment sentences imposed upon juve-
niles in Nebraska for first degree murder prior to Miller were
effectively sentences of life imprisonment without parole.'” We
further held, in accordance with Miller, that those defendants
were entitled to resentencing."

In Ware’s case, the district court found, and the record
shows, that Ware was 18 years of age at the time he commit-
ted the murder for which he was sentenced to life imprison-
ment. Ware does not contest that fact, but argues that because
the age of majority in Nebraska is 19 under the juvenile code,
this court should conclude that Miller applies to protect those
minors under the age of 19. Ware acknowledges that we
rejected this same argument in State v. Wetherell,'"> but asks us
to reconsider that conclusion.

In connection with Ware’s contention that he should be
resentenced under Miller, Ware relies on the deposition of a
neuropsychologist who testified that the brains of young adults
do not stop growing until age 19 or 20 and are not fixed until
age 25 or 26. Ware offered this deposition as an exhibit at the
hearing on the State’s motion to dismiss; the district court did
not admit it, and Ware does not assign this as error. But Ware
nevertheless urges us to consider this deposition.

In State v. Glover,”* we opined on the appropriateness of
a district court allowing the introduction of evidence at a

8 Miller v. Alabama, supra note 2.

% Id., 567 U.S. at 465.

10 State v. Castaneda, supra note 4.

' State v. Mantich, supra note 3.

12 State v. Wetherell, 289 Neb. 312, 855 N.W.2d 359 (2014).
13 State v. Glover, 276 Neb. 622, 756 N.W.2d 157 (2008).
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hearing on a motion for an evidentiary hearing (as opposed to

an evidentiary hearing). We noted that
receiving new evidence at a records hearing would
create chaos. Either the State or the prisoner could be
unprepared to respond to new evidence. That unpre-
paredness could result in unnecessary due process
challenges from prisoners. And appellate courts would
constantly have to backtrack and consider whether an
evidentiary hearing was warranted based solely on the
allegations and the information contained in the case
records and files—a question that the district court
should initially address.'*

This deposition was inadmissible, and we decline to con-

sider it.

We also decline Ware’s invitation to reconsider Wetherell.
By its very language, Miller applies to those individuals who
were under the age of 18 at the time a crime punishable by a
life sentence without the possibility of parole was committed.
We further note that Neb. Rev. Stat. § 28-105.02(1) (Cum.
Supp. 2014) codifies Miller for “any person convicted of a
Class 1A felony for an offense committed when such person
was under the age of eighteen years.” (Emphasis supplied.)
The district court did not err in not granting a new sentenc-
ing hearing under Miller. Ware’s first assignment of error is
without merit.

Waiver of Jury Trial.

In his second assignment of error, Ware argues that the dis-
trict court erred in not considering his claim that his counsel
was ineffective for failing to properly advise him of the con-
sequences of waiving his right to a jury trial. Ware is correct
that the district court did not address this allegation.

But we conclude that Ware is not entitled to postconviction
relief. If the records and files in the case affirmatively show

4 Jd. at 629, 756 N.W.2d at 163.
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that the movant is entitled to no relief, no evidentiary hear-
ing is required."”” And in this case, the record shows that Ware
was informed and questioned in some detail about the conse-
quences of waiving his right to a jury trial.

The bill of exceptions shows an extensive discussion
between Ware and the district court on this issue. The right to
a jury trial was explained to Ware. Ware was asked whether
he wanted to waive that right, and the consequences of that
decision were discussed. Ware was asked to explain why he
wanted to waive his right to a jury trial. During this discussion,
the court explicitly noted that it wanted Ware “to understand
that this Court is certainly very willing to afford you a jury
trial, and it’s set for jury trial starting Monday morning, if
you want.”

Moreover, Ware’s counsel explained to the court that “prob-
ably on at least four occasions at some length [he and Ware]
have talked about the possibility of waiving a jury trial.” This
colloquy occurred days in advance of trial, which was origi-
nally scheduled to be a jury trial. On the day of trial, Ware was
again asked whether he still wished to waive his right to a jury
trial; he indicated that he did.

The record shows that Ware was aware of his right to a
jury trial and was aware of the consequences of waiving that
right. As such, the record affirmatively shows that Ware is not
entitled to postconviction relief on this issue. There is no merit
to Ware’s second assignment of error.

CONCLUSION
The decision of the district court is affirmed.
AFFIRMED.

15 See State v. Hessler:, supra note 5.



-30 -

292 NEBRASKA REPORTS
STATE v. CULLEN
Cite as 292 Neb. 30

Nebraska Supreme Court

I attest to the accuracy and integrity
of this certified document.

-- Nebraska Reporter of Decisions

STATE OF NEBRASKA, APPELLEE, V.
SARAH A. CULLEN, APPELLANT.
870 N.W.2d 784

Filed November 6, 2015. No. S-14-509.

Motions for Mistrial: Appeal and Error. Whether to grant a motion
for mistrial is within the trial court’s discretion, and an appellate court
will not disturb its ruling unless the trial court abused its discretion.
Rules of Evidence: Other Acts: Appeal and Error. It is within the
discretion of the trial court to determine relevancy and admissibility of
evidence of other wrongs or acts under Neb. Evid. R. 404(2), Neb. Rev.
Stat. § 27-404(2) (Cum. Supp. 2014), and the trial court’s decision will
not be reversed absent an abuse of discretion.

Sentences: Appeal and Error. An appellate court will not disturb a sen-
tence imposed within the statutory limits absent an abuse of discretion
by the trial court.

Judgments: Words and Phrases. An abuse of discretion occurs when a
trial court’s decision is based upon reasons that are untenable or unrea-
sonable or if its action is clearly against justice or conscience, reason,
and evidence.

Effectiveness of Counsel: Appeal and Error. Whether a claim of inef-
fective assistance of trial counsel may be determined on direct appeal
is a question of law. In reviewing claims of ineffective assistance of
counsel on direct appeal, an appellate court decides only questions of
law: Are the undisputed facts contained within the record sufficient to
conclusively determine whether counsel did or did not provide effec-
tive assistance and whether the defendant was or was not prejudiced by
counsel’s alleged deficient performance?

Rules of Evidence: Other Acts. Under Neb. Evid. R. 404(2), Neb. Rev.
Stat. § 27-404(2) (Cum. Supp. 2014), evidence of other crimes, wrongs,
or acts is not admissible to prove the character of a person in order to
show that he or she acted in conformity therewith. It may, however, be
admissible for other purposes, such as proof of motive, opportunity,
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intent, preparation, plan, knowledge, identity, or absence of mistake
or accident.
. Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) (Cum.

Supp 2014) does not apply to evidence of a defendant’s other
crimes or bad acts if the evidence is inextricably intertwined with the
charged crime.
: . Inextricably intertwined evidence includes evidence that
forms part of the factual setting of the crime, or evidence that is so
blended or connected to the charged crime that proof of the charged
crime will necessarily require proof of the other crimes or bad acts, or if
the other crimes or bad acts are necessary for the prosecution to present
a coherent picture of the charged crime.
Criminal Law: Trial: Evidence: Appeal and Error. An error in admit-
ting or excluding evidence in a criminal trial, whether of constitutional
magnitude or otherwise, is prejudicial unless the error was harmless
beyond a reasonable doubt.
Verdicts: Juries: Appeal and Error. Harmless error review looks to
the basis on which the jury actually rested its verdict; the inquiry is
not whether in a trial that occurred without the error, a guilty verdict
would surely have been rendered, but whether the actual guilty verdict
rendered was surely unattributable to the error.
Trial: Appeal and Error. In order to preserve, as a ground of appeal,
an opponent’s misconduct during closing argument, the aggrieved party
must have objected to improper remarks no later than at the conclusion
of the argument.
Trial: Evidence: Appeal and Error. An objection, based on a specific
ground and properly overruled, does not preserve a question for appel-
late review on any other ground.
Appeal and Error. Plain error may be found on appeal when an error,
unasserted or uncomplained of at trial, but plainly evident from the
record, prejudicially affects a litigant’s substantial right and, if uncor-
rected, would result in damage to the integrity, reputation, and fairness
of the judicial process.
Trial: Prosecuting Attorneys: Juries. Prosecutors are charged with the
duty to conduct criminal trials in such a manner that the accused may
have a fair and impartial trial, and prosecutors are not to inflame the
prejudlces or excite the passions of the jury against the accused.

: . A prosecutor’s conduct that does not mislead and
unduly 1nﬂuence the jury does not constitute misconduct.
Sentences. When imposing a sentence, a sentencing judge should con-
sider the defendant’s (1) age, (2) mentality, (3) education and experi-
ence, (4) social and cultural background, (5) past criminal record or
record of law-abiding conduct, and (6) motivation for the offense, as
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well as (7) the nature of the offense, and (8) the amount of violence
involved in the commission of the crime.

__ . The appropriateness of a sentence is necessarily a subjective judg-
ment and includes the sentencing judge’s observation of the defendant’s
demeanor and attitude and all the facts and circumstances surrounding
the defendant’s life.

Postconviction: Effectiveness of Counsel: Proof: Appeal and Error.
In order to show ineffective assistance of counsel under Strickland v.
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984),
a defendant must show, first, that counsel was deficient and, second,
that the deficient performance actually caused prejudice to the defend-
ant’s case.

Effectiveness of Counsel: Proof: Presumptions: Appeal and Error.
The two prongs of the ineffective assistance of counsel test under
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984), may be addressed in either order, and the entire ineffective-
ness analysis should be viewed with a strong presumption that counsel’s
actions were reasonable.

Effectiveness of Counsel: Proof. Prejudice caused by counsel’s defi-
ciency is shown when there is a reasonable probability that but for
counsel’s deficient performance, the result of the proceeding would have
been different.

Proof: Words and Phrases. A reasonable probability is a probability
sufficient to undermine confidence in the outcome.

Effectiveness of Counsel: Records: Appeal and Error. The fact that
an ineffective assistance of counsel claim is raised on direct appeal does
not necessarily mean that it can be resolved. The determining factor is
whether the record is sufficient to adequately review the question.
Trial: Effectiveness of Counsel: Evidence: Appeal and Error. An
ineffective assistance of counsel claim will not be addressed on direct
appeal if it requires an evidentiary hearing.

Motions to Strike: Jury Instructions. When an objection to or motion
to strike improper evidence is sustained and the jury is instructed to
disregard it, such instruction is deemed sufficient to prevent prejudice.

Appeal from the District Court for Douglas County: W.

MARK ASHFORD, Judge. Affirmed.

Barry S. Grossman and Michael J. Fitzpatrick for appellant.

Douglas J. Peterson, Attorney General, and Stacy M. Foust

for appellee.
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HEeavican, C.J., WRIGHT, CONNOLLY, MCCORMACK, MILLER-
LErRMAN, CASSEL, and STACY, JJ.

CASSEL, J.
I. INTRODUCTION

In this direct appeal, Sarah A. Cullen challenges her convic-
tion, pursuant to jury verdict, and her sentence for intentional
child abuse resulting in death." An infant died after being in
Cullen’s care. She primarily argues that evidence of the child’s
prior injuries while in her care should have been excluded
as prior bad acts under rule 404 of the Nebraska Evidence
Rules.? We conclude that the prior injuries were inextricably
intertwined with the fatal ones. We also reject Cullen’s asser-
tions of improper closing argument, prosecutorial misconduct,
excessive sentence, and ineffective assistance of trial counsel.
Accordingly, we affirm.

II. BACKGROUND

1. CASH’S INJURIES AND DEATH

Cash Christopher Bell, born in October 2012, was the son
of Christopher (Chris) Bell and Ashley Bell. Prior to the events
summarized below, Cash had no medical issues.

In January 2013, the Bells hired Cullen to work temporarily
as a nanny for Cash in their home, pending the opening of a
new daycare in June 2013. Cullen’s first day alone with Cash
was on January 7, when Ashley returned to work from mater-
nity leave. Cash was about 3 months old.

On the morning of February 28, 2013, Chris woke up at
approximately 6 a.m. He changed Cash’s diaper, fed him a
bottle, and then brought him downstairs to Ashley. Ashley put
Cash in a bassinet while she finished getting ready for work.
The Bells testified that it was a typical morning. Cash was
active, making eye contact, smiling, cooing, and laughing.

! See Neb. Rev. Stat. § 28-707 (Cum. Supp. 2012).
2 See Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) (Cum. Supp. 2014).
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Chris left for work between 6:45 and 7 a.m. Cullen arrived
for work at the Bells’ home at 7:15 a.m. Ashley left for work
around 7:40 a.m.

Shortly after 9:19 a.m., Chris returned home to get his
checkbook. As Chris entered the house, he yelled out to
Cullen that he had forgotten his checkbook. He then heard
Cash breathing. He turned and found Cash lying face down
in the Pack N Play nearby. Chris rolled him over. Cash did
not open his eyes, and he took “a little breath.” Cash’s blanket
was around his face and chest area, and Chris moved it down
to his waist. Chris believed that Cash was sleeping. At about
the same time he heard Cash breathing, Chris heard Cullen in
the nearby bathroom. After he rolled Cash over, Chris grabbed
his checkbook. As he was leaving, he heard Cullen ask him if
he woke Cash up. Chris estimated that he was in the house not
more than a minute. As Chris was getting into his car, Cullen
came to the door with Cash in her arms and asked Chris what
he said when he first walked in the house. Chris could see only
the back of Cash’s head.

At approximately 10:15 a.m., Cullen called her boyfriend,
Andrew Ullsperger, and told him that Cash was not breathing
and that his feet were blue. Ullsperger immediately proceeded
to the Bell residence to take Cash and Cullen to a local hospi-
tal. When Ullsperger arrived at the Bell residence, Cash was
not responsive, but he was breathing. Cullen told Ullsperger
nothing about the events of that morning on the way to the
hospital. When they arrived at the hospital’s emergency room,
Cullen stated that she found Cash “sleeping on his belly and
he doesn’t normally sleep like that.”

Previously, Ashley had requested that Cullen log Cash’s
diaper changes, feedings, naps, and anything else of note, and
the last entry in the log was at 8§ a.m. on February 28, 2013,
when Cullen noted that Cash began to nap. At 10:18 a.m.,
Cullen called Ashley and frantically told her that she was
taking Cash to the hospital because Cash had just woken up
from a 1- to 1”2-hour nap and was not breathing right. Ashley
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and Chris later arrived at the emergency room where they
waited with Cullen and Ullsperger. Ashley testified that she
questioned Cullen during that time about whether anything
had happened that morning after Ashley left, but Cullen main-
tained that Cash woke up from his nap in that condition. A
nurse eventually summoned Ashley and Chris to be with Cash
until “Life Flight” transported him to a pediatric hospital due
to the extent of his injuries.

Deputy Brenda Wheeler and Sgt. John Pankonin of the
Douglas County Sheriff’s Department interviewed Cullen at
the sheriff’s office on February 28 and March 1, 2013.

During her February 28, 2013, interview, Cullen told pri-
marily four different versions of what occurred to Cash that
morning. Initially, she stated that Cash started the day acting
normally, but that when he woke up from his nap, his breath-
ing was not normal. Cullen denied to Wheeler that Cash had
an accident or fell that morning. Wheeler then informed Cullen
that Cash’s skull was fractured and that his head had to have
hit something or something had to have hit his head. Cullen
eventually told Wheeler that when she was walking out of the
back door with Cash, she may have accidentally hit his head
somewhere on the door. When she came back in, Cash was not
“breathing right.”

After consulting Dr. Suzanne Haney, a pediatrician, outside
of Cullen’s presence, Wheeler informed Cullen that Cash’s
injuries could not have been caused by hitting his head on the
door. Cullen continued to deny that anything else happened
that morning, but then she told Wheeler that Cash had fallen
out of his swing at about 8:15 a.m. According to Cullen, Cash
whimpered but then fell asleep at about 8:45 a.m.

While Wheeler was again absent consulting Haney,
Ullsperger and Cullen communicated via text messages.
Ullsperger texted Cullen, “They said [Clash is going to be ok.”
Cullen replied, “I know. But it’s still my fault. I didn’t buckle
him in the swing, he flopped out of it . . . idk.” (“Idk” is a
texting term that means “I don’t know.”) Ullsperger responded,
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“Oh really? What all did they say then?” Cullen wrote, “Idk,
that’s the very only thing that happened out of the ordinary but
he didn’t even really cry so [I] didn[’]t think it did anything!
She’s talking to the doctor now.”

After talking to Haney, Wheeler informed Cullen that
Cash’s injuries could not have been caused by a short fall
from the swing. Wheeler and Pankonin informed Cullen that
Cash’s injuries were consistent with shaking and that he was
set down or thrown down hard. Cullen began to cry and
admitted that she had lied. She stated that Cash had fallen out
of the swing the day before. According to Cullen, at about
8:15 a.m. on February 28, 2013, she had slipped on the stairs
while carrying Cash and he had fallen onto the tile floor
below without hitting any of the steps. Cullen stated that Cash
landed on his back with his hands clenched but did not cry.
She put a bag of frozen vegetables on the back of his neck
and then put him in his Pack 'N Play after he fell asleep on
her chest.

According to Cullen, she called Ullsperger instead of the
911 emergency dispatch service because Cash “wasn’t that bad
right away” and because it was her fault. Cullen denied shak-
ing Cash. She wrote a statement about Cash’s falling down the
stairs and generally maintained this version of events during
the interview with Wheeler on March 1, 2013.

Haney is a child abuse pediatrician who specializes in the
diagnosis and care of suspected abused and neglected children.
She consulted on Cash’s case. When she examined Cash on
February 28, 2013, she noticed that he was “not acting well.”
He was irritable and not focusing his eyes, and he had “an
obnoxious shrill kind of a scream.” At that time, Cash was
breathing on his own. He had injuries that concerned Haney on
a 4-month-old, including a bruise on the left side of his fore-
head, two tiny circular abrasions under his chin, and a bruise
on his tongue. Wheeler confronted Cullen during the March 1
interview about the abrasions under Cash’s chin. Cullen told
Wheeler that she first saw them on Monday, February 25, and
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that Ashley told her the abrasions occurred over the weekend
when Ashley put Cash’s bib on him. The abrasions matched
metal clasps on the inside collar of the “Onesie” that Cash
wore on February 28.

Between March 1 and 5, 2013, Cash’s neurological condition
rapidly deteriorated as evidenced by his lack of responsiveness
and an onset of frequent seizures that could be controlled
only through high doses of medication. Doctors determined
that Cash would not have any significant neurologic recovery.
Ashley testified that Cash’s doctors gave them the long-term
prognosis that Cash would never be able to see, hear, walk, or
be without a feeding tube and a ventilator and that he would
likely never understand his parents. Based on this information,
the Bells decided to take Cash off of life support on March 5,
and that day, he died.

Several medical experts testified about the extent of Cash’s
injuries and their possible causes. That evidence demonstrates
that Cash sustained a large hematoma on the right back of his
head, a smaller bruise on the back of his head, a skull fracture
on the back of his head, a second skull fracture on the right
side of his head that extended to the base of his skull, subdural
and subarachnoid hemorrhages in and around all surfaces of
his brain, actual injury to his brain including torn blood vessels
and long filaments as well as bruising to both sides, and mul-
tiple retinal hemorrhages that extended to the back of his eyes.
Doctors testified that Cash sustained a global or diffuse brain
injury, meaning that it affected his entire brain. Ninety percent
of his brain was permanently damaged and abnormal due to a
lack of oxygen.

The medical experts agreed that Cash’s injuries were
consistent with nonaccidental trauma caused by shaking or
impacts to the head or both. There was testimony comparing
the significant force involved in Cash’s injuries to a one- to
two-story fall, a high-speed motor vehicle accident, and a
television falling on a child’s head and crushing it. There
was testimony that separation between the two skull fractures
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indicated that they were caused by two separate forces. While
none of the experts could pinpoint an exact date and time
of injury, they estimated that Cash’s brain and eye injuries
occurred within 0 to 2 days of February 28, 2013, and that
his skull fractures occurred within 0 to 14 days of that date;
though in light of Cash’s brain injury, it was highly unlikely
that the fractures occurred 14 days before February 28.

Based on the history given by the Bells, Cullen’s statements,
and the medical evidence, two medical experts opined that
Cash’s brain injury occurred sometime after Ashley left for
work on February 28, 2013. They testified that children with
Cash’s type of brain injury are immediately unwell and do
not respond appropriately and that symptoms would manifest
fairly quickly and may be intermittent, but would be notice-
able and cause concern. Several medical experts testified that
Cullen’s versions of events could not have accounted for all of
Cash’s injuries.

2. CHARGE

The State charged Cullen with intentional child abuse occur-
ring on or about January 1 through February 28, 2013, that
resulted in Cash’s death, a Class IB felony in violation of
§ 28-707(1) and (8). The district court conducted a trial, and
we have already summarized part of the evidence relevant to
this appeal. Additional evidence relevant to specific issues on
appeal is summarized below.

3. RuLE 404 EVIDENCE

Prior to trial, the State filed its notice of intent to offer evi-
dence of prior bad acts pursuant to rule 404. A rule 404 hear-
ing was held where the State presented evidence that Cullen
had injured children at two daycares where she had worked
prior to working for the Bells. At this hearing, the State did not
present evidence of prior injuries that Cash suffered while in
Cullen’s care.

The State explained that its approach was intentional. The
prosecutor informed the court that the State did not consider
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evidence of prior injuries that Cash suffered while in Cullen’s
care to be rule 404 evidence. Rather, the State believed this
evidence was inextricably intertwined with the charged offense.
For that reason, the rule 404 hearing was confined to the prior
daycare evidence.

The district court ruled the prior daycare evidence inadmis-
sible. While the court found that the evidence would be proba-
tive regarding absence of mistake, it determined that the risk of
unfair prejudice substantially outweighed its probative value.
It attributed the unfair prejudice to the dissimilarities in the
severity and cause of the injuries between the children at the
daycares and Cash.

4. CASH’S PRIOR INJURIES

During trial, Cullen made an oral motion in limine seeking
to prohibit the State from offering text messages and photo-
graphs of injuries that Cash sustained prior to February 28,
2013. Defense counsel argued that the injuries constituted prior
bad acts evidence and should have been excluded under the
district court’s order on the rule 404 evidence.

The State responded that the text messages showed that
Cullen previously notified Ashley of any accidental injuries
Cash sustained but did not disclose any accident to her on
February 28, 2013. Thus, the State argued, the evidence was
inextricably intertwined with the charged offense, because
Cullen’s inconsistent conduct was highly relevant to whether
the injuries that resulted in Cash’s death were intentional
or accidental.

The district court ruled that the State could not offer evi-
dence of specific injuries to Cash unrelated to his cause of
death, but that it could offer evidence in general about the
arrangement between Ashley and Cullen to communicate about
Cash and any accidents as well as the frequency of those com-
munications. However, the district court further ruled that it
would revisit the issue if Cullen’s statements about the prior
injuries were received into evidence.
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At trial, Ashley testified that she and Cullen communi-
cated with each other by text or telephone call almost every
day while Ashley was at work. Ashley testified that between
January 7 and February 27, 2013, Cash sustained minor inju-
ries. Despite Ashley’s instructions to contact her or Chris
about any accidents, Cullen notified Ashley about only three
of six injuries.

After Cullen’s statements to law enforcement were admit-
ted at trial, the State recalled Ashley to testify about the minor
injuries that Cash sustained while in Cullen’s care. Before
Ashley could testify about the minor injuries, defense counsel
requested to approach the bench where an off-the-record dis-
cussion was held. The district court overruled Cullen’s objec-
tion and allowed her a continuing objection.

Ashley testified that Cash’s first injury while in Cullen’s
care occurred on January 9, 2013. Cullen texted Ashley on
that day that the Bells’ dog, named “Mugsy,” trampled Cash
and her on the floor after a noise outside “freaked Mugsy out.”
When Ashley returned home from work, Cash had a bruise
under his left eye and a scratch on the left side of his neck.
Ashley explained that she and Chris trained Mugsy to respect
Cash’s space and that she never observed Mugsy run over or
trample Cash. Although Ashley had never observed Mugsy
“freak out” over a noise outside, she testified that she believed
Cullen’s explanation.

One week later, on January 16, 2013, Cullen texted Ashley
that Cash had a fever. On January 29, Cullen texted Ashley,
“Oh Ashley I have no idea what just happened but theres [sic]
a big mark under Cash eye :( | went to answer the door and he
started crying!” Ashley testified that according to Cullen, Cash
was on his toy mat on the floor when the doorbell rang, which
caused Mugsy to jump off the couch. Cullen told Ashley that
she did not know what had happened, but that Cash sustained
a bruise and scratch under his left eye. Ashley testified that
she believed it was plausible that Mugsy jumped off the couch
when the doorbell rang.
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Ashley testified that she and Chris were out of town
between February 7 and 11, 2013. Cullen cared for Cash dur-
ing the day, while Ashley’s mother cared for him at night.
When the Bells returned on February 11, Cash had a bump
and a bruise on the right side of his head above his eyebrow.
Ashley did not address the injury with Cullen because she
understood that her mother had. Rose Bergerson, Ashley’s
mother, testified over Cullen’s continuing objection that she
came to the Bells’ home from work on February 7 to find
Cash with the bruise and bump. Defense counsel stated the
grounds for the objection to be relevance and rule 404: “The
same objection that we had to Ashley Bell’s testimony.”
Bergerson testified that when she confronted Cullen about
the injury, Cullen told her that she had Cash on her hip when
she was taking Mugsy outside. According to Cullen, the wind
caught the door and hit Cash in the head. Bergerson docu-
mented Cash’s injury by taking photographs of it with her cell
phone, and those photographs were received into evidence
over Cullen’s objections.

In mid-February 2013, Chris and Ashley observed a broken
blood vessel on the inside of Cash’s eye. Cullen told Ashley
that she had never seen it before. On February 15, Cullen
texted Ashley, “Cash must have scratched himself? We ran and
ate a late lunch, when we got back there was a small mark on
him but it was not there when [I] put him in . . . he wad [sic]
rubbing his eyes awfully hard though . . . have a good week-
end!” Ashley could not recall if Cullen was referring in the text
to a new scratch or the broken blood vessel.

On the evening of Monday, February 25, 2013, Chris and
Ashley noticed that Cash had two round abrasions under his
chin and a bruise on his temple. Ashley confronted Cullen
about the abrasions, and Cullen told her that they did not hap-
pen during her care and that she had not seen them. Ashley
testified that she told Cullen on February 28 that she hoped
she did not cause the abrasions over the weekend with his
wet bib. Ashley testified that she dismissed the idea after she
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said it, because the bib would not have caused the two abra-
sions under Cash’s chin or the bruise on his temple. Therefore,
according to Ashley, Cullen was inaccurate when she told
Wheeler that Ashley admitted causing the two abrasions.

Ashley testified that Cullen never notified her that Cash fell
out of the swing on February 27, 2013, as Cullen had claimed
during her interview with police.

The record contains no motion for mistrial based on the
admission of evidence of Cash’s prior injuries.

5. MOTION FOR MISTRIAL

During Chris’ testimony, Cullen’s counsel objected, based on
hearsay grounds, before Chris could testify about what a nurse
had told him and Ashley. The district court permitted Chris to
continue, because “[i]t may be a diagnostic statement.” Chris
then testified, “[The emergency room nurse] grabbed my wife
Ashley . . . and said, She did this to him, meaning [Cullen].”
After this testimony, Cullen’s counsel immediately said, “Okay,
Judge.” The district court struck the testimony, and counsel
approached the bench for an off-the-record discussion. The
jury was excused briefly, and Cullen’s counsel made a motion
for mistrial. The district court denied the motion. Before pro-
ceeding with the trial, the district court admonished the jury
“totally to disregard that comment entirely.”

The only other reference to a mistrial occurred during a dis-
cussion about striking jurors, but it did not result in a motion.

At the close of the State’s case in chief, Cullen renewed
“[t]wo motions” for mistrial, immediately after which the
district court noted for the record that it had allowed Cullen
ongoing objections during testimony about Cash’s injuries that
occurred prior to February 28, 2013. It then denied Cullen’s
“motions” for mistrial.

6. CLOSING STATEMENTS
During closing statements, the prosecutor argued:
Let’s look at [Cullen’s] demeanor in this trial, because
that’s something you can take into consideration.
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I don’t know about you, ladies and gentlemen, but
I was watching her every minute that I could. I didn’t
see one ounce of emotion out of her, not when we were
looking at photographs of Cash, this baby she claims
to have loved and cared for, not one ounce of emotion.
Not in that interview, not during this trial, not when the
autopsy pictures are being presented, not when we’re
looking at his brain or his subdural brain bleeds. Not
once. Is that reasonable? She’s completely detached.
She’s completely unaffected. No emotion whatsoever.
It’s unbelievable.

Let’s compare that demeanor to Andrew Ullsperger’s
demeanor, because, again, he represents a reasonable
person. Andrew Ullsperger who had had two interactions
with baby Cash before the 28th, very limited contact
with this baby versus Sarah Cullen, who spent from 7:15
to 5:00 in the evening every day with Cash for seven
weeks. Andrew Ullsperger is visibly distraught during
his interviews, Sergeant Pankonin tells you and Andrew
told you himself. I asked him, Why were you so upset?
What was your number one concern? And without hesita-
tion, he said, Cash. Because why wouldn’t it be? He said,
This is a baby we’re talking about. Completely different
physical and emotional response than this woman (point-
ing), the one who was paid and entrusted with the care
of a life.

Cullen’s attorney did not object.
Cullen’s attorney objected only during closing statements
when the prosecutor spoke about the Bells’ loss:

And [Cullen] did it. She did it with her own hands,
nobody else’s. In those moments when this woman was
taking out her rage on a child, a four-month-old helpless
baby in her care, shaking him, slamming him, she broke
his body, she shattered that child’s body, she shattered
that child’s life and she shattered the lives of everybody
who loved Cash Bell.
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You know what? At the close of this we all get to go
home. We get to go home to our kids and our grandkids.
We get to get our children dressed for school and pick out
Halloween costumes when it rolls around and open pres-
ents and celebrate birthdays.
Cullen’s counsel objected stating, “[T]his is improper closing
argument and it’s asking for sympathy and that’s inappropri-
ate.” The district court overruled the objection.

7. CONVICTION AND SENTENCE
The jury convicted Cullen of intentional child abuse result-
ing in death. The district court sentenced Cullen to a term of
imprisonment of 70 years to life.

III. ASSIGNMENTS OF ERROR

Cullen assigns that the district court erred in (1) denying her
motion for mistrial on the basis of allowing admission of prior
bad acts evidence pursuant to rule 404 and overruling Cullen’s
objection to the prosecutor’s closing argument, (2) failing to
sustain Cullen’s objection and to order a mistrial due to pros-
ecutorial misconduct during closing argument, and (3) abus-
ing its discretion by imposing an excessive sentence. Cullen
additionally assigns that she received ineffective assistance
of counsel.

IV. STANDARD OF REVIEW

[1-4] Whether to grant a motion for mistrial is within the
trial court’s discretion, and an appellate court will not disturb
its ruling unless the trial court abused its discretion.® It is
within the discretion of the trial court to determine relevancy
and admissibility of evidence of other wrongs or acts under
rule 404, and the trial court’s decision will not be reversed
absent an abuse of discretion.* We will not disturb a sentence

3 State v. Oliveira-Coutinho, 291 Neb. 294, 865 N.W.2d 740 (2015).
4 State v. Pullens, 281 Neb. 828, 800 N.W.2d 202 (2011).
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imposed within the statutory limits absent an abuse of discre-
tion by the trial court.> An abuse of discretion occurs when a
trial court’s decision is based upon reasons that are untenable
or unreasonable or if its action is clearly against justice or con-
science, reason, and evidence.®

[5] Whether a claim of ineffective assistance of trial coun-
sel may be determined on direct appeal is a question of law.’
In reviewing claims of ineffective assistance of counsel on
direct appeal, an appellate court decides only questions of
law: Are the undisputed facts contained within the record
sufficient to conclusively determine whether counsel did or
did not provide effective assistance and whether the defend-
ant was or was not prejudiced by counsel’s alleged defi-
cient performance?®

V. ANALYSIS

1. EVIDENCE OF CASH’S PRIOR INJURIES

At trial, the State presented evidence of injuries Cash
sustained while in Cullen’s care during the weeks prior to
the fatal injuries he sustained on February 28, 2013. Cullen
assigns that the district court erred in denying her motion for
mistrial in response to this evidence, which was based on the
improper admission of prior bad acts evidence pursuant to
rule 404.

We begin by clarifying the evidence at issue in this assigned
error. First, Cullen argues in her brief that a pretrial order
concerning rule 404 evidence addressed Cullen’s statements
to law enforcement. However, the rule 404 hearing addressed
only Cullen’s abuse of children at prior daycares, not her state-
ments to law enforcement concerning Cash’s prior injuries
while in her care. Although one of Cullen’s pretrial motions

S State v. Ortega, 290 Neb. 172, 859 N.W.2d 305 (2015).

¢ State v. Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

7 State v. Abdullah, 289 Neb. 123, 853 N.W.2d 858 (2014).

8 State v. Castillo-Zamora, 289 Neb. 382, 855 N.W.2d 14 (2014).
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did address whether her statements to law enforcement were
made freely, voluntarily, and intelligently, no error is assigned
to the court’s ruling determining that the statements were
voluntary. Cullen opposed the admission of her statements to
law enforcement before and during trial, but her opposition
addressed the voluntariness of her statements and not their
admissibility under rule 404. Thus, we will not consider her
statements to law enforcement in analyzing her assignment of
error based on rule 404.°

Second, Cullen claims that she made a motion for mistrial in
response to evidence of Cash’s prior injuries. While a motion
for mistrial may have occurred off the record, the record before
this court does not contain a motion for mistrial premised upon
evidence of Cash’s prior injuries. However, Cullen’s coun-
sel did make a motion in limine to prevent the admission of
the text messages concerning Cash’s prior injuries pursuant
to rule 404, as well as timely and specific continuing objec-
tions during testimony about those injuries. On this basis, we
now evaluate the admissibility of testimony by Ashley and
Bergerson and text messages and photographs pertaining to
Cash’s prior injuries.

Before considering Cullen’s argument about rule 404, we
observe that all of the questioned injuries occurred during the
period of time charged in the information as a single offense.
As we have already stated, the information charged Cullen
with intentional child abuse occurring on or about January
1 through February 28, 2013. Thus, Cullen was clearly on
notice that all of these events were within the scope of the
charged crime.

Cullen argues that the risk of prejudice produced by evidence
of Cash’s prior injuries outweighed the evidence’s probative

° See State v. Newman, 290 Neb. 572, 861 N.W.2d 123 (2015) (objection,
based on specific ground and properly overruled, does not preserve
question for appellate review on any other ground).

10 See State v. Freemont, 284 Neb. 179, 817 N.W.2d 277 (2012).
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value under rule 404. The State counters that because the
evidence of Cash’s prior injuries was intrinsic or inextricably
intertwined with the injuries that resulted in his death, rule 404
did not apply. We agree with the State.

[6] Rule 404 provides, in part:

(2) Evidence of other crimes, wrongs, or acts is not
admissible to prove the character of a person in order to
show that he or she acted in conformity therewith. It may,
however, be admissible for other purposes, such as proof
of motive, opportunity, intent, preparation, plan, knowl-
edge, identity, or absence of mistake or accident.

(3) When such evidence is admissible pursuant to
this section, in criminal cases evidence of other crimes,
wrongs, or acts of the accused may be offered in evidence
by the prosecution if the prosecution proves to the court
by clear and convincing evidence that the accused com-
mitted the crime, wrong, or act. Such proof shall first be
made outside the presence of any jury.

[7,8] Rule 404(2), however, does not apply to evidence
of a defendant’s other crimes or bad acts if the evidence is
inextricably intertwined with the charged crime. Our juris-
prudence initially adopted a broad concept of this class of
evidence.!" Although in other cases we have partially backed
away from the inextricably intertwined exception and instead
applied a broader notion of rule 404, the exception is still
viable.!? Recently, in State v. Ash,"” we articulated our nar-
rowed concept of the exception, stating that inextricably inter-
twined evidence

“includes evidence that forms part of the factual setting
of the crime, or evidence that is so blended or connected
to the charged crime that proof of the charged crime

' See State v. Wisinski, 268 Neb. 778, 688 N.W.2d 586 (2004).

12 See, e.g., State v. Freemont, supra note 10; State v. Ash, 286 Neb. 681, 838
N.W.2d 273 (2013).

13 State v. Ash, supra note 12, 286 Neb. at 694, 838 N.W.2d at 283.
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will necessarily require proof of the other crimes or bad
acts, or if the other crimes or bad acts are necessary
for the prosecution to present a coherent picture of the
charged crime.”
We summarized four types of circumstances under which we
had previously upheld the admission of such intrinsic evidence:
(1) The defendant’s other bad acts showed his pattern
of sexually abusing a child or exposing the child to sex-
ually explicit material; (2) the defendant destroyed evi-
dence of the crime soon afterward; (3) the defendant’s
arrest for a different theft resulted in the discovery of
evidence of the charged theft, and the evidence estab-
lished that the items were stolen; and (4) the defendant
was using a controlled substance at the time that the
crime was committed.'
The first circumstance refers to our holdings in State v. Baker"
and State v. McPherson.'s
In Baker, we held that the inextricably intertwined excep-
tion to rule 402(2) applied where the defendant’s other bad
acts showed his pattern of sexually abusing a child. There, the
State’s evidence included testimony that the defendant threat-
ened the victim with harm if she reported him, the mother’s
testimony that the defendant threatened her and physically
assaulted her if she did not bring the victim to the bedroom
at his direction, and the mother’s testimony that the defendant
became sexually aroused while watching the victim administer
a massage. The defendant claimed this evidence was inadmis-
sible under rule 404(2). On appeal, we considered whether the
evidence was intrinsic to the charged crimes of first degree
sexual assault and third degree sexual assault of a child and
concluded the State was entitled to present this evidence as
part of a coherent factual setting of the crime. We observed

4 Id. at 695, 838 N.W.2d at 283.
15 State v. Baker, 280 Neb. 752, 789 N.W.2d 702 (2010).
16 State v. McPherson, 266 Neb. 734, 668 N.W.2d 504 (2003).
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that the evidence was not offered to prove the defendant’s
propensity or character to act a certain way.

In reaching our conclusion in Baker, we relied on McPherson,
where the defendant was convicted on two counts of child
abuse and two counts of first degree sexual assault on a child.
The victims were his two minor daughters. The girls testified
about sexual activity that occurred in their home. On appeal,
the defendant argued that evidence about sexual devices and
sexually explicit videos in the home was inadmissible under
rule 404(2). We disagreed, concluding that the evidence was
“so closely intertwined with both crimes charged that it cannot
be considered extrinsic.”"”

Similarly, in the recent case of State v. Smith," the defend-
ant was convicted of one count of murder in the first degree,
four counts of assault in the second degree, and five counts
of use of a deadly weapon to commit a felony. On appeal, we
concluded that the trial court did not err in admitting evidence
that the defendant threatened the shooting victims each time
he saw them after they had entered plea agreements with the
federal government. We determined that this evidence was
inextricably intertwined with the shooting and not subject to
rule 404. We likened the scenario to the one in Baker, inter
alia, and reasoned that such evidence was part of the factual
setting of the crimes and was necessary to present a coherent
picture. Further, we explained that the evidence of the prior
encounters did not show propensity for the shootings, but,
rather, established that the defendant had made threats and
acted on them.

Like the disputed evidence in Baker, McPherson, and Smith,
the evidence of Cash’s prior injuries was necessary to estab-
lish the factual setting of the fatal injuries Cullen inflicted
on Cash on February 28, 2013. Furthermore, there was a pat-
tern or history in this case that is similar to the scenarios in

17 Id. at 744, 668 N.W.2d at 513.
18 State v. Smith, 286 Neb. 856, 839 N.W.2d 333 (2013).
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Baker and McPherson. Although the abuse here was physical
rather than sexual, we see no reason not to apply the same
rationale to cases of intentional physical abuse of children
as we have in sexual abuse cases. Evidence of Cash’s prior
injuries presented a picture of Cullen’s relationship with Cash
and his parents on the day of Cash’s fatal injuries and placed
those fatal injuries in the context of an escalating pattern of
abuse, rather than presenting them as wholly isolated incidents
which, considering the severity of Cash’s injuries, would have
told an incomplete story of the crime charged. Further, the evi-
dence of Cash’s prior injuries shed light on whether Cullen’s
actions were intentional or negligent.

We recognize that in State v. Freemont,” we chose not to
allow the intrinsic or inextricably intertwined exception where
the prior bad acts occurred several days to a week before the
charged offense. In that case, the defendant was convicted of
second degree murder, use of a deadly weapon to commit a
felony, and possession of a deadly weapon by a prohibited
person. On appeal, this court held that the State’s evidence that
several days before the murder at issue, the defendant, who
was a felon, had been in the possession of a firearm was inad-
missible under rule 404(2). The majority concluded that the
intrinsic or inextricably intertwined exception to rule 404(2)
did not apply, holding that “[t]he prior misconduct did not
provide any insight into [the defendant’s] reason for allegedly
killing” the victim and “was not part of the same transaction
and occurred several days or a week before” the murder.?® This
court determined that holding otherwise would “open the door
to abuse” of the exception and noted that several federal courts
have limited or rejected the exception.”!

The instant case is distinguishable from Freemont. In
that case, the character of the offense that the State sought

19 State v. Freemont, supra note 10.
20 1d. at 192, 817 N.W.2d at 291.
2l d.
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to put in evidence—possession of a firearm—was entirely
different from the most serious charged offense—murder.
However, in this case, both the evidence that the State sought
to introduce and the crime charged involved the same type of
offense, child abuse, and it involved the same victim, Cash.
As such, as we have already observed, evidence of nonfatal
injuries perpetrated on Cash by Cullen prior to the fatal
injuries he sustained on February 28, 2013, painted a coher-
ent picture of an increasing pattern of abuse and tended to
show that Cullen’s fatal actions were intentional rather than
merely negligent.

Further, the State argues that the instant case is also dis-
tinguishable from two child abuse cases in which we held
that prior injuries, as extrinsic evidence, were subject to rule
404(2). In State v. Kuehn,”> we held that evidence of two prior
incidents in which a 10-month-old child was injured while
in the defendant’s care was properly admitted under rule
404(2) as proof of absence of mistake or accident as to the
charged offense of intentional child abuse. In State v. Chavez,”
we concluded that evidence of remote injuries indicative of
battered child syndrome as seen in a nearly 4-month-old
child’s autopsy was properly admitted under rule 404(2) as
proof of intent or absence of mistake or accident as to the
charged offense of intentional child abuse resulting in death.
We assumed without deciding in Chavez that evidence of a
prior bruise on the child’s forehead while in the defendant’s
care was erroneously admitted under rule 404(2) as proof of
intent or absence of mistake or accident, but concluded that its
admission was harmless.

We agree that the case before us differs from Kuehn and
Chavez. Kuehn was limited to two prior injuries occurring over
a month prior to the charged offense. Chavez addressed remote
injuries unconnected to the defendant and only one injury

22 State v. Kuehn, 273 Neb. 219, 728 N.W.2d 589 (2007).
3 State v. Chavez, 281 Neb. 99, 793 N.W.2d 347 (2011).
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while in the defendant’s care occurring a month before the
charged offense. The case before us, however, presents injuries
occurring almost weekly over approximately 7 weeks while
Cullen cared for Cash. Moreover, they were part of an escalat-
ing pattern of abuse that ended in Cash’s death.

We conclude that Cash’s injuries incurred prior to February
28, 2013, were inextricably intertwined with the charged crime
and that, therefore, rule 404(2) does not apply. The incidents
were not used for impermissible propensity purposes, but,
rather, they formed the factual setting, and they were necessary
to present a coherent picture of the crime. Furthermore, the fre-
quency and the increasing severity of Cash’s injuries tended to
prove that his fatal injuries resulted from Cullen’s intentional
actions, rather than negligence. The district court did not err in
admitting this evidence.

[9,10] Even if the district court had erred in admitting this
evidence of Cash’s prior injuries, the error would have been
harmless. An error in admitting or excluding evidence in a
criminal trial, whether of constitutional magnitude or other-
wise, is prejudicial unless the error was harmless beyond a
reasonable doubt.?® Harmless error review looks to the basis
on which the jury actually rested its verdict; the inquiry is
not whether in a trial that occurred without the error, a guilty
verdict would surely have been rendered, but whether the
actual guilty verdict rendered was surely unattributable to
the error.”

In Cullen’s interviews with police, she admitted that Cash
had previously sustained injuries while in her care. These
injuries, by her own admission, became increasingly seri-
ous. Cullen attempted to attribute them to accidental causes.
But her statements provided powerful evidence that after she
began caring for Cash, a pattern emerged of increasingly seri-
ous injuries. Cullen’s own statements illuminated the pattern.

2 State v. Ballew, 291 Neb. 577, 867 N.W.2d 571 (2015).
B d.
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Testimony by Ashley and Bergerson merely reinforced it.
Thus, a jury’s conclusion that the pattern of increasingly
serious injuries demonstrated intentional actions on Cullen’s
part was surely unattributable to testimony by Ashley and
Bergerson. Therefore, even if admission of that evidence had
been in error, it would have been harmless error.

2. PROSECUTORIAL MISCONDUCT

Cullen asserts that the district court erred in failing to
sustain her counsel’s objection and to order a mistrial due to
prosecutorial misconduct during closing statements. Cullen
argues that the prosecutor’s statements pointing out her lack of
emotion during the trial unduly influenced the jury.

[11,12] Cullen failed to preserve this issue. In order to pre-
serve, as a ground of appeal, an opponent’s misconduct dur-
ing closing argument, the aggrieved party must have objected
to improper remarks no later than at the conclusion of the
argument.?® Cullen’s counsel did not object to the prosecutor’s
statements about her lack of emotion and made no motion
for mistrial during closing arguments. Cullen claims that her
counsel objected “globally” to the prosecutor’s closing state-
ments, by objecting to closing statements about the Bells’
loss.?” However, that objection, stating that the prosecutor’s
remarks were “asking for sympathy,” was specific to com-
ments about the Bells’ loss. An objection, based on a specific
ground and properly overruled, does not preserve a question
for appellate review on any other ground.”® As such, Cullen
did not preserve for appeal issues to which she did not object
at trial.”

26 State v. Watt, 285 Neb. 647, 832 N.W.2d 459 (2013).
27 Brief for appellant at 16.
28 State v. Newman, supra note 9.

2 State v. Hernandez, 242 Neb. 78, 493 N.W.2d 181 (1992) (any objection to
prosecutor’s arguments made after jury has been instructed and has retired
is untimely and will not be reviewed on appeal).
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[13] Because Cullen did not timely object to the com-
ments concerning her lack of emotion, we review this issue
only for plain error. Plain error may be found on appeal when
an error, unasserted or uncomplained of at trial, but plainly
evident from the record, prejudicially affects a litigant’s sub-
stantial right and, if uncorrected, would result in damage to
the integrity, reputation, and fairness of the judicial process.*
But, as we have noted, “‘the plain-error exception to the
contemporaneous-objection rule is to be “used sparingly, solely
in those circumstances in which a miscarriage of justice would
otherwise result.””””!

[14,15] Prosecutors are charged with the duty to conduct
criminal trials in such a manner that the accused may have
a fair and impartial trial, and prosecutors are not to inflame
the prejudices or excite the passions of the jury against the
accused.” A prosecutor’s conduct that does not mislead and
unduly influence the jury does not constitute misconduct.** In
the present case, the prosecutor’s remarks about Cullen’s lack
of emotion could not have misled or unduly influenced the
jurors. They had observed Cullen’s demeanor for themselves.
Thus, there was no misconduct by the prosecutor. Obviously,
if there was no misconduct, there can be no plain error.
Accordingly, this assignment of error is without merit.

3. EXCESSIVE SENTENCE
Cullen argues that her sentence of 70 years’ to life impris-
onment was excessive. The jury convicted Cullen of a
Class IB felony, which carries a sentence of 20 years’ to

30 State v. Alarcon-Chavez, 284 Neb. 322, 821 N.W.2d 359 (2012).
31 Id. at 336, 821 N.W.2d at 369 (quoting United States v. Young, 470 U.S. 1,

105 S. Ct. 1038, 84 L. Ed. 2d 1 (1985)). See, also, State v. Barfield, 272
Neb. 502, 723 N.W.2d 303 (20006), disapproved on other grounds, State v.
McCulloch, 274 Neb. 636, 742 N.W.2d 727 (2007).

32 See State v. Gresham, 276 Neb. 187, 752 N.W.2d 571 (2008).
33 State v. Iromuanya, 282 Neb. 798, 806 N.W.2d 404 (2011).
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life imprisonment. Cullen’s sentence was within the statu-
tory range. Accordingly, we review the sentence for an abuse
of discretion.

[16,17] When imposing a sentence, a sentencing judge
should consider the defendant’s (1) age, (2) mentality, (3)
education and experience, (4) social and cultural background,
(5) past criminal record or record of law-abiding conduct, and
(6) motivation for the offense, as well as (7) the nature of the
offense, and (8) the amount of violence involved in the com-
mission of the crime.** The appropriateness of a sentence is
necessarily a subjective judgment and includes the sentencing
judge’s observation of the defendant’s demeanor and attitude
and all the facts and circumstances surrounding the defend-
ant’s life.*®

Cullen contends that in determining her sentence, the dis-
trict court did not consider her willingness to plead to an
attempt charge. She points out that she is a mother to two
children and that she had pursued a degree in early childhood
development. Cullen asserts that there was no evidence of an
intent to kill Cash. Cullen further argues that the district court
abused its discretion by basing her sentence on the prosecu-
tor’s statements.

Based upon the relevant sentencing factors, we do not find
Cullen’s sentence to be an abuse of discretion. Cullen was 25
years old at the time of the offense. She reported having a
happy childhood and rewarding and satisfying relationships
with her family. Cullen, a mother, had experience and edu-
cation in caring for children and a history of abusing them,
although her relatively minimal criminal history contains no
previous convictions for violent crimes. We have recounted the
details of the current offense and need not repeat them here.
Suffice it to say, the circumstances surrounding Cash’s death
were simply abhorrent, and the evidence demonstrates that

34 See, e.g., State v. Bauldwin, supra note 6.
3 Id.
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Cullen’s treatment of Cash, a helpless infant, was assaultive
and violent. This assignment of error clearly lacks merit.

4. INEFFECTIVE ASSISTANCE OF COUNSEL

Cullen argues that her trial counsel was ineffective in these
respects: (1) failing to timely object when Chris testified that
he heard a nurse tell Ashley, “She did this to him”; (2) failing
to timely object to the prosecutor’s statements during closing
arguments that Cullen lacked emotion during the trial; (3) fail-
ing to investigate and call an expert medical witness on behalf
of Cullen; and (4) failing to file a motion for new trial based
on the improper admission of rule 404 evidence and on pros-
ecutorial misconduct.

[18,19] In order to show ineffective assistance of counsel
under Strickland v. Washington,*® a defendant must show, first,
that counsel was deficient and, second, that the deficient per-
formance actually caused prejudice to the defendant’s case.
The two prongs of this test may be addressed in either order,
and the entire ineffectiveness analysis should be viewed with
a strong presumption that counsel’s actions were reasonable.?’

[20-23] Prejudice caused by counsel’s deficiency is shown
when there is a reasonable probability that but for counsel’s
deficient performance, the result of the proceeding would have
been different.”® A reasonable probability is “a probability suf-
ficient to undermine confidence in the outcome.”® This court
follows the approach to the prejudice inquiry outlined by the
U.S. Supreme Court in Strickland:

“In making this determination, a court hearing an
ineffectiveness claim must consider the totality of the

3¢ Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

37 See, State v. Soukharith, 260 Neb. 478, 618 N.W.2d 409 (2000); State v.
Buckman, 259 Neb. 924, 613 N.W.2d 463 (2000).

% See State v. Poe, 284 Neb. 750, 822 N.W.2d 831 (2012).
3 Id. at 774, 822 N.W.2d at 849.
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evidence before the judge or jury. Some of the factual
findings will have been unaffected by the errors, and fac-
tual findings that were affected will have been affected
in different ways. Some errors will have had a pervasive
effect on the inferences to be drawn from the evidence,
altering the entire evidentiary picture, and some will
have had an isolated, trivial effect. Moreover, a verdict
or conclusion only weakly supported by the record is
more likely to have been affected by errors than one
with overwhelming record support. Taking the unaffected
findings as a given, and taking due account of the effect
of the errors on the remaining findings, a court making
the prejudice inquiry must ask if the defendant has met
the burden of showing that the decision reached would
reasonably likely have been different absent the errors.”*
The fact that an ineffective assistance of counsel claim is
raised on direct appeal does not necessarily mean that it can
be resolved. The determining factor is whether the record is
sufficient to adequately review the question.*! An ineffective
assistance of counsel claim will not be addressed on direct
appeal if it requires an evidentiary hearing.*

(a) Chris’ Testimony

Cullen argues that her trial counsel failed to timely object
to Chris’ testimony that a nurse implicated Cullen as the per-
petrator of Cash’s injuries and that the testimony affected the
jury’s verdict. We disagree with Cullen’s assertion on appeal
that trial counsel failed to timely object. In the above section
titled “II. BACKGROUND,” under the subheading “5. MOTION
FOR MISTRIAL,” we have described how this event unfolded
at trial.

40 Id. at 774-75, 822 N.W.2d at 849 (quoting Strickland v. Washington, supra
note 36).

41 State v. Newman, supra note 9.
2 1d.
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The record shows that trial counsel’s conduct was not defi-
cient. Not only did he timely make and, in effect, renew a
specific objection, he also timely moved for a mistrial. But
more to the point, he succeeded in having the offending testi-
mony stricken.

[24] Moreover, Cullen suffered no prejudice. Not only did
the court strike the evidence, it admonished the jury “totally
to disregard that comment entirely.” When an objection to or
motion to strike improper evidence is sustained and the jury is
instructed to disregard it, such instruction is deemed sufficient
to prevent prejudice.” Cullen’s argument fails on both prongs
of Strickland.

(b) Motion for New Trial

Cullen asserts that her trial counsel was ineffective in failing
to file a motion for new trial based on the improper admission
of purported rule 404 evidence concerning Cash’s prior inju-
ries. We have already concluded that because the evidence of
Cash’s prior injuries was intrinsic or inextricably intertwined
with the injuries that resulted in his death, rule 404 did not
apply. Further, even if testimony of Cash’s prior injuries had
been admitted in error, such error would have been harmless.
Thus, a motion for new trial based on evidence of Cash’s prior
injuries would have been unsuccessful. It necessarily follows
that trial counsel did not provide ineffective assistance by not
filing a motion that had no merit.

Cullen also contends that her trial counsel was ineffective
in failing to file a motion for new trial based on prosecuto-
rial misconduct during closing statements. We have rejected
Cullen’s claim that the prosecutor committed misconduct in
commenting on Cullen’s lack of emotion during trial. Hence,
we conclude that trial counsel was not deficient in opting not to
file a motion for new trial based on prosecutorial misconduct.
Such a motion would have had no merit.

4 State v. Aguilar, 264 Neb. 899, 652 N.W.2d 894 (2002).
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(c) Closing Statements
Cullen argues that her trial counsel was ineffective for not
making a timely objection to the prosecutor’s reference to
her lack of emotion during trial. We have concluded above
that these remarks did not constitute misconduct; therefore,
Cullen’s trial counsel was not deficient in allowing them with-
out objection.

(d) Expert Medical Witness

Cullen argues that the jury’s decision was affected by her
trial counsel’s failure to investigate and call a medical expert
to testify on her behalf. The State asserts, and Cullen concedes,
that the record is inadequate to address this claim. We agree.
The record contains copious medical evidence, but none of it
suggests that another medical expert would offer an opinion
that would support Cullen’s version of events. Without a more
complete record, we decline to address this issue. We express
no opinion whether Cullen’s assigned error, if set forth as an
allegation in a motion for postconviction relief, would be suf-
ficient to require an evidentiary hearing.

VI. CONCLUSION
We find no merit to Cullen’s assertion that the district court
abused its discretion by imposing an excessive sentence. And
the district court did not err in admitting evidence of Cash’s
prior injuries or overruling Cullen’s objection to the prosecu-
tor’s closing statements. Further, Cullen’s claims of ineffec-
tive assistance of trial counsel either lack merit or cannot be
resolved because the record on direct appeal is insufficient. We

affirm Cullen’s conviction and sentence.

AFFIRMED.
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and Stacy, JJ.

CONNOLLY, J.
SUMMARY

Ryan L. Poe moved for postconviction relief from his con-
victions for first degree murder and use of a deadly weapon to
commit a felony. After the district court overruled the motion,
we remanded the cause for an evidentiary hearing on one of
Poe’s ineffective assistance of counsel claims. Specifically, we
directed the court to decide if Poe’s trial counsel should have
impeached the State’s key witness with a statement the witness
made to Poe’s girlfriend to the effect that Poe was innocent.
On remand, the district court found that Poe’s girlfriend did not
tell his trial counsel about such a statement. The district court
again overruled Poe’s postconviction motion. Poe appeals,
arguing that the court erroneously excluded certain out-of-court
statements on hearsay grounds. We affirm.

BACKGROUND

TRIAL
The State charged Poe with first degree felony murder and
use of a deadly weapon for the killing of Trever Lee. Lee died
during a robbery of his townhouse in 2004.
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One of Lee’s roommates sold marijuana to a friend of Poe’s,
Antwine Harper. Harper was the State’s key witness at Poe’s
trial. The State produced no physical evidence linking Poe to
the crime.

Harper testified that Poe had asked him for permission to
rob Lee’s roommate and that Poe later confessed to the crime
in great detail. Poe’s attorney, Thomas Riley, extensively cross-
examined Harper. Harper admitted that he initially denied
knowing anything about the shooting and identified Poe as
the killer only after the police threatened to arrest him. Harper
acknowledged that he cried after the officers made the threat.
He said that the officers told him that he would not “go to jail
today” if he talked to them about the shooting.

A jury convicted Poe of first degree murder and use of a
deadly weapon to commit a felony. The court sentenced him
to life imprisonment and a consecutive term of 10 to 20 years’
imprisonment for use of a deadly weapon. We affirmed Poe’s
convictions on his direct appeal.'

FIRST POSTCONVICTION

Poe moved for postconviction relief in 2011. He alleged that
the prosecutor had committed misconduct, that exculpatory
evidence came to light after the trial, and that Riley, his trial
counsel, was ineffective. Poe alleged that Harper told Poe’s
girlfriend, Michelle Hayes, that Poe was innocent. Poe faulted
Riley for not impeaching Harper with this statement.

The district court overruled Poe’s postconviction motion
without an evidentiary hearing. Poe appealed. We remanded
the cause with directions to “conduct[] an evidentiary hear-
ing on Poe’s claim of ineffective assistance of trial coun-
sel relating to the allegation that counsel failed to utilize
Harper’s alleged inconsistent statement to Hayes that Poe
was innocent.”

I State v. Poe, 276 Neb. 258, 754 N.W.2d 393 (2008).
2 State v. Poe, 284 Neb. 750, 776-77, 822 N.W.2d 831, 850 (2012).
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SECOND POSTCONVICTION
On remand, Poe offered four exhibits at the evidentiary
hearing: (1) a deposition of Hayes; (2) a deposition of Riley;
(3) an affidavit of his mother, Velma Poe (Velma); and (4) his
own affidavit.
Hayes testified that she was working as a cashier when
Harper walked up to her register a couple of days before
Poe’s trial. Hayes knew Harper because he once dated her
sister. According to Hayes, Harper greeted her and then said,
“‘[D]on’t worry about it, [Poe] is going to get out. I’'m not
going to show up to court. They are making me do something
that’s not true. He didn’t do it. Don’t worry about it, he’s going
to get out.””
Hayes told Poe’s parents about her encounter with Harper,
and Poe’s father suggested that she talk with Riley. She and
Velma met with Riley a day or two before the trial. Hayes said
that she “told [Riley] everything,” but that he did not seem
interested and did not take any notes.
Riley recalled meeting with Hayes, but remembered the sub-
stance of their exchange differently. According to Riley,
the focus of what she was telling me was that [Harper]
had apologized, he felt bad that he was doing what he
was doing, and that he told her he wasn’t coming to
court. I do not recall her saying anything about him say-
ing [Poe] didn’t commit this crime or didn’t shoot him . .
.. [H]er purpose, as I perceived it, was primarily saying,
hey, Harper says he’s not coming to court, what happens
if he doesn’t come to court.

Riley stated several times that he did not remember Hayes tell-

ing him that Harper told her that Poe was innocent.

Riley said that he went through “six boxes of stuff” before
his deposition and “couldn’t find anything.” He talked to
several of the other attorneys who worked on Poe’s case, and
they could not recall such a statement either. Riley said that
he would have asked “follow-ups” if Hayes had told him that
Harper said that Poe was innocent.
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In her affidavit, Velma, Poe’s mother, averred that she and
Hayes met with Riley a couple of days before Poe’s trial. In the
second paragraph, Velma stated:

I heard [Hayes] tell Riley that Harper came through her
checkout line at Wal-Mart. [Hayes] told Riley that Harper
said he was not going to show up for trial. [Hayes] told
Riley that Harper told her the police were trying to make
him lie, and that [Poe] did not commit the crime.

The State objected to the second paragraph of Velma’s
affidavit on hearsay grounds. Poe responded that he was “not
offering it for the truth of the matter asserted by either [Hayes]
or the truth of the matter asserted by . . . Harper.” Instead, he
offered Velma’s affidavit “solely to corroborate deposition tes-
timony from . . . Hayes that she told Riley these things.” The
court sustained the State’s hearsay objection.

After the evidentiary hearing, the court overruled Poe’s
motion for postconviction relief. It emphasized Riley’s testi-
mony that he could not recall Hayes telling him that Harper
told her Poe was innocent or that the police were trying to
make him lie. The court found that “the allegation that Counsel
failed to utilize Harper’s alleged inconsistent statement to
Hayes that Poe was innocent was in fact not an accurate reflec-
tion of any conversation between . . . Hayes and . . . Riley.”

ASSIGNMENTS OF ERROR
Poe assigns that the court erred by (1) sustaining the State’s
hearsay objection to the second paragraph of Velma’s affidavit
and (2) determining that he did not receive ineffective assist-
ance of counsel.

STANDARD OF REVIEW
[1,2] In an evidentiary hearing on a motion for postcon-
viction relief, the trial judge, as the trier of fact, resolves
conflicts in the evidence and questions of fact.* An appellate

3 State v. Armstrong, 290 Neb. 991, 863 N.W.2d 449 (2015).
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court upholds the trial court’s findings unless they are clearly
erroneous.* In contrast, an appellate court independently
resolves questions of law.’

[3] Apart from rulings under the residual hearsay excep-
tion, an appellate court reviews for clear error the fac-
tual findings underpinning a trial court’s hearsay ruling and
reviews de novo the court’s ultimate determination to admit
evidence over a hearsay objection or exclude evidence on
hearsay grounds.®

ANALYSIS

HEARSAY

Poe argues that the court erred by excluding the second
paragraph of Velma’s affidavit on hearsay grounds. He con-
tends that he did not offer it for the truth of the matter
asserted. Instead, he states that he offered it to show that
Riley knew Harper had made a statement to the effect that Poe
was innocent.

[4,5] Hearsay is a statement, other than one made by the
declarant while testifying at the trial or hearing, offered to
prove the truth of the matter asserted.” Hearsay is not admis-
sible unless otherwise provided for in the Nebraska Evidence
Rules or elsewhere.®

[6] Of course, an out-of-court statement is not hearsay if
the proponent offers it for a purpose other than proving the
truth of the matter asserted.” For example, a statement is not
hearsay if the proponent offers it to show its impact on the
listener and the listener’s knowledge, belief, response, or state

41d.

S Id.

¢ See Arens v. NEBCO, Inc., 291 Neb. 834, 870 N.W.2d 1 (2015).
7 State v. Hale, 290 Neb. 70, 858 N.W.2d 543 (2015).

8 1d.

® State v. Parker, 276 Neb. 661, 757 N.W.2d 7 (2008).
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of mind after hearing the statement is relevant to an issue in
the case.'

[7,8] But we need not decide if the second paragraph of
Velma’s affidavit is admissible as evidence of Riley’s knowl-
edge, because its exclusion did not prejudice Poe. Error that
does not prejudice the appellant is not a ground for relief on
appeal.'' The exclusion of evidence is ordinarily not prejudi-
cial if the court admits substantially similar evidence without
objection.!> Hayes repeatedly testified that she told Riley that
Harper said that he was lying and that Poe was innocent. Poe
himself stated in his affidavit that he told Riley that he had
“reason to believe . . . Harper had recently admitted lying to
detectives about my involvement.” The second paragraph of
Velma’s affidavit was substantially similar to other evidence
that the court received. Its exclusion therefore did not preju-
dice a substantial right of Poe.

INEFFECTIVE ASSISTANCE OF COUNSEL

Poe argues that the court was clearly wrong in finding that
Hayes did not tell Riley about Harper’s inconsistent state-
ment. Poe contends that Riley did not testify “on personal
knowledge.”"® Instead, Riley’s “basis for his conclusion that
Hayes did not tell him is his belief that he would have asked
more follow-up questions,” which Poe believes is “an unten-
able basis for the district court’s finding.”'* Because of its

10 State v. McCave, 282 Neb. 500, 805 N.W.2d 290 (2011). See, State v.
Henderson, 289 Neb. 271, 854 N.W.2d 616 (2014); State v. Reinhart, 283
Neb. 710, 811 N.W.2d 258 (2012); State v. Hansen, 252 Neb. 489, 562
N.W.2d 840 (1997); State v. Bear Runner, 198 Neb. 368, 252 N.W.2d 638
(1977); 2 McCormick on Evidence § 249 (Kenneth S. Broun et al. eds.,
7th ed. 2013).

1 See Huber v. Rohrig, 280 Neb. 868, 791 N.W.2d 590 (2010).

12 Steinhausen v. HomeServices of Neb., 289 Neb. 927, 857 N.W.2d 816
(2015).

13 Brief for appellant at 15.
4 1d.
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mistaken factual finding, Poe argues that the court’s legal con-
clusion was also faulty.

[9] To prevail on a claim of ineffective assistance of coun-
sel under Strickland v. Washington," the defendant must show
that his or her counsel’s performance was deficient and that
this deficient performance actually prejudiced the defendant’s
defense.'® A court may address the two prongs of this test, defi-
cient performance and prejudice, in either order."”

We conclude that the court’s finding that Hayes never told
Riley about Harper’s inconsistent statement is not clearly
wrong. Riley testified that he did not believe Hayes told him
about the statement, because he could not remember Hayes
telling him about the statement. Whether a person can have any
other type of “personal knowledge” of an event that did not
occur is a question for a metaphysician, not a court. Poe argues
that Riley testified in “less specific terms” than Hayes,'® but it
is not our role to reweigh the credibility of witnesses or resolve
conflicts in the evidence."

CONCLUSION

The court’s exclusion of the second paragraph of Velma’s
affidavit did not prejudice Poe and is therefore not a basis
for relief on appeal. The court’s finding that Hayes did not
inform Riley of Harper’s inconsistent statement is not clearly
wrong. So, the court did not err by concluding that Riley did
not perform deficiently by failing to impeach Harper with the
inconsistent statement.

AFFIRMED.
Heavican, C.J., not participating.

15 Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

16 State v. Crawford, 291 Neb. 362, 865 N.W.2d 360 (2015).
7 Id.
'8 Brief for appellant at 14.

19 See State v. Armstrong, supra note 3.
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Affidavits: Appeal and Error. A district court’s denial of in forma
pauperis status under Neb. Rev. Stat. § 25-2301.02 (Reissue 2008) is
reviewed de novo on the record based on the transcript of the hearing or
the written statement of the court.

Child Custody: Appeal and Error. Child custody determinations are
matters initially entrusted to the discretion of the trial court, and
although reviewed de novo on the record, the trial court’s determination
will normally be affirmed absent an abuse of discretion.

Affidavits: Fees: Appeal and Error. The filing of a poverty affidavit,
properly confirmed by oath or affirmation, serves as a substitute for the
docket fee for an appeal.

Judgments: Words and Phrases. An abuse of discretion occurs when
a trial court bases its decision upon reasons that are untenable or unrea-
sonable or if its action is clearly against justice or conscience, reason,
and evidence.

. A judicial abuse of discretion requires that the reasons or
mlmgs of the trial court be clearly untenable insofar as they unfairly
deprive a litigant of a substantial right and a just result.

Child Custody: Appeal and Error. In child custody cases, where the
credible evidence is in conflict on a material issue of fact, the appellate
court considers, and may give weight to, the fact that the trial judge
heard and observed the witnesses and accepted one version of the facts
rather than another.

Child Custody: Proof. In a child custody modification case, first,
the party seeking modification must show a material change in cir-
cumstances, occurring after the entry of the previous custody order
and affecting the best interests of the child. Next, the party seeking
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modification must prove that changing the child’s custody is in the
child’s best interests.

8. Modification of Decree: Words and Phrases. A material change in
circumstances means the occurrence of something which, had it been
known at the time of the initial decree, would have persuaded the court
to decree differently.

9. Child Custody: Proof. The party secking modification of child custody
bears the burden of showing as an initial matter that there has been a
change in circumstances.

10. Child Custody: Evidence: Time. In determining whether the custody
of a minor child should be changed, the evidence of the custodial par-
ent’s behavior during the year or so before the hearing on the motion to
modify is of more significance than the behavior prior to that time.

Appeal from the District Court for Sarpy County: Max
KELCH, Judge. Affirmed.

Amy Sherman for appellant.

Paul J. Gardner, John C. Wieland, and Kevin J. McCoy, of
Smith, Gardner, Slusky, Lazer, Pohren & Rogers, L.L.P., for
appellee Tiffany M.

HEeavican, C.J., WRIGHT, CoONNOLLY, MCCORMACK, MILLER-
LERMAN, CASSEL, and STACY, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

Damian C., the appellant, and Tiffany M., the appellee,
have a minor child together, Jakai C. In July 2011, the district
court for Sarpy County filed a “Decree of Paternity, Custody,
and Parenting Time,” which awarded joint legal custody to
the parties, awarded physical custody to Tiffany, and ordered
Damian to pay child support. In 2012, Damian filed a com-
plaint to modify the decree, seeking sole legal and physical
custody and an order that Tiffany pay child support. Tiffany
filed a cross-complaint requesting that Damian’s child sup-
port obligation be increased. After a modification hearing, on
November 8, 2013, the district court filed its order in which it
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denied a change of custody and increased Damian’s child sup-
port obligation. This is the order currently on appeal.

On December 2, 2013, Damian filed his first notice of appeal
seeking review of the merits of the November 8 order, along
with a motion to proceed in forma pauperis on appeal and a
poverty affidavit. On December 12, the district court denied
the motion to proceed in forma pauperis without comment,
but later vacated that ruling. Without holding an evidentiary
hearing, on December 16, the district court filed an amended
order denying Damian’s motion to proceed in forma pauperis
on appeal based on the district court’s determination that
Damian had sufficient funds. On January 13, 2014, Damian
filed a second notice of appeal, posted a bond, and paid the
appellate docket fee. The January 13 filing sought review of
the December 16, 2013, amended order denying him in forma
pauperis status on appeal.

The appeal proceeded to oral argument on November 6,
2014, but there was no bill of exceptions filed for our review
of the in forma pauperis ruling or the merits. On November
12, we entered an order in which we vacated the December 16,
2013, amended order and remanded the in forma pauperis issue
to the district court for an evidentiary hearing on the issue of
Damian’s ability to pay. On November 14, 2014, the district
court filed an order which granted Damian the right to proceed
in forma pauperis on appeal.

The in forma pauperis issue has been resolved, and a record
of the proceedings in the district court have now been prepared
and filed. As explained below, following our de novo review
of the record, we determine that the district court did not abuse
its discretion when it declined to modify custody of Jakai, and
in all respects, we affirm the November 8, 2013, order of the
district court.

STATEMENT OF FACTS
Damian and Tiffany had a child together, Jakai, who was
born in October 2009. Damian and Tiffany were never married.
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On February 17, 2010, the State on behalf of Jakai filed a
“Paternity Complaint” against Damian, seeking the entry of a
judgment of paternity against Damian and the entry of an order
of child support against Damian. The district court entered a
determination of paternity finding Damian to be the biological
father of Jakai and entered a temporary order of child support
against Damian in the amount of $50 per month.

On July 29, 2011, the district court filed its “Decree of
Paternity, Custody, and Parenting Time.” The decree provided
that Tiffany and Damian would have joint legal custody of
Jakai, and Tiffany was awarded physical custody subject to
Damian’s parenting time. The decree also incorporated a previ-
ous order of child support, which set Damian’s child support
obligation in the amount of $121 per month.

On March 21, 2012, Damian filed a complaint to modify the
decree. Damian alleged that there had been a material change
in circumstances since the entry of the decree. Damian stated
that Tiffany had failed to comply with the decree in the fol-
lowing ways: interfering with Damian’s parenting time; failing
to comply with the terms of joint legal custody, specifically
regarding Jakai’s medical treatment, daycare provider, edu-
cation, and religion; and failing to comply with provisions
regarding exchanging the child. Damian requested that he
be granted sole legal and physical custody of Jakai and that
Tiffany be ordered to pay child support. During the approxi-
mately 1% years that Damian’s complaint to modify was pend-
ing, the district court twice found Tiffany guilty of contempt
for failing to provide parenting time as previously ordered by
the Court.

On January 23, 2013, Tiffany filed a cross-complaint seek-
ing to modify the decree. She sought an increase in Damian’s
obligation of child support, alleging that there had been a
substantial and material change in circumstances warranting
a modification of the decree. She also requested that the
decree be modified to change the arrangements for exchang-
ing the child between the parties and to allow the parties to
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communicate telephonically with Jakai during the other party’s
parenting time.

A trial regarding the cross-motions for modification was
held on November 5, 2013. Tiffany, Damian, and Damian’s
mother testified at the trial. Damian offered and the court
received 12 exhibits. Tiffany offered and the court received
five exhibits.

After the trial, on November &8, 2013, the district court
filed an order which did not modify custody but did increase
Damian’s child support obligation. This is the order at issue
in this appeal. In its November 8 order, the court determined
that Damian failed to show a material change in circumstances
which would require a change of custody of Jakai and, in any
event, that the evidence failed to show a change in custody was
in Jakai’s best interests. The court further determined that there
had been a material change in circumstances with respect to
Damian’s finances, and the court increased Damian’s child sup-
port obligation to $407 per month. The court denied all other
requests of the parties.

On December 2, 2013, Damian filed a notice of appeal seek-
ing review of the rulings in the November 8 order. He also
filed a motion to proceed in forma pauperis on appeal and a
poverty affidavit in support of the motion. On December 12,
the district court filed an order in which it simply stated that
Damian’s “Motion to Proceed In Forma Pauperis is denied.”

On December 16, 2013, the district court filed an amended
order, which stated:

On December 12, 2013, this Court entered an Order
without hearing or opinion denying [Damian’s] Motion
to Proceed In Forma Pauperis. However, pursuant to
NEB.REV.STAT. §25-2301.02 [(Reissue 2008)] and Glass
v. Kenney, 268 Neb. 704[, 687 N.W.2d 907] (2004), this
Court failed to hold an evidentiary hearing or provide
written statement of its reasons, findings, and conclu-
sions. Therefore, this Court finds that the Order, dated
December 12, 2013, must be vacated and an Amended
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Order be issued which complies with both the Nebraska
Statute and the case law of our Supreme Court.

In its December 16, 2013, amended order, the court denied
Damian’s December 2 motion to proceed in forma pauperis on
appeal based on its determination that Damian “is not a per-
son who qualifies to proceed In Forma Pauperis.” The court
provided written reasons for its determination that Damian
was not eligible to proceed in forma pauperis, all to the effect
that Damian had sufficient funds. However, according to the
record on appeal, an evidentiary hearing on the matter was
not held.

Neb. Rev. Stat. § 25-2301.02 (Reissue 2008), to which ref-
erence is made in the district court’s order of December 16,
2013, provides:

(1) An application to proceed in forma pauperis shall
be granted unless there is an objection that the party fil-
ing the application (a) has sufficient funds to pay costs,
fees, or security or (b) is asserting legal positions which
are frivolous or malicious. The objection to the applica-
tion shall be made within thirty days after the filing of
the application or at any time if the ground for the objec-
tion is that the initial application was fraudulent. Such
objection may be made by the court on its own motion
or on the motion of any interested person. The motion
objecting to the application shall specifically set forth
the grounds of the objection. An evidentiary hearing
shall be conducted on the objection unless the objection
is by the court on its own motion on the grounds that
the applicant is asserting legal positions which are frivo-
lous or malicious. If no hearing is held, the court shall
provide a written statement of its reasons, findings, and
conclusions for denial of the applicant’s application to
proceed in forma pauperis which shall become a part of
the record of the proceeding. If an objection is sustained,
the party filing the application shall have thirty days after
the ruling or issuance of the statement to proceed with an
action or appeal upon payment of fees, costs, or security
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notwithstanding the subsequent expiration of any statute
of limitations or deadline for appeal. In any event, the
court shall not deny an application on the basis that the
appellant’s legal positions are frivolous or malicious if to
do so would deny a defendant his or her constitutional
right to appeal in a felony case.

(2) In the event that an application to proceed in forma
pauperis is denied and an appeal is taken therefrom, the
aggrieved party may make application for a transcript of
the hearing on in forma pauperis eligibility. Upon such
application, the court shall order the transcript to be pre-
pared and the cost shall be paid by the county in the same
manner as other claims are paid. The appellate court shall
review the decision denying in forma pauperis eligibility
de novo on the record based on the transcript of the hear-
ing or the written statement of the court.

On January 13, 2014, Damian filed a second notice of
appeal seeking review of the December 16, 2013, amended
order which denied his December 2 motion to proceed in
forma pauperis on appeal. With the filing of his second notice
of appeal, Damian paid the docketing fee and bond. Damian’s
appeal of the denial of his application to proceed in forma pau-
peris on appeal was docketed in the existing appeal. We moved
the case to our docket under our statutory authority to regulate
the caseloads of the appellate courts of this state. See Neb.
Rev. Stat. § 24-1106(3) (Reissue 2008).

The appeal was set for oral argument on November 6, 2014,
but there was no bill of exceptions pertaining to either the
in forma pauperis issue or the modification trial to review.
Because the threshold issue in this appeal was Damian’s eligi-
bility to proceed in forma pauperis, we considered this issue,
and on November 12, we entered the following order:

Damian C., appellant, moves this Court for an
order reversing the district court’s amended order filed
December 16, 2013, which denied his motion to proceed
in forma pauperis on appeal based on a finding regard-
ing indigency, but not based on any finding pertaining
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to frivolous grounds. Upon due consideration, the order
of December 16, 2013, is ordered vacated and the in
forma pauperis on appeal [issue] based on indigency is
remanded to the district court for an evidentiary hearing in
accordance with Neb. Rev. Stat. § 25-2301.02(1) (Reissue
2008). The Clerk of the Supreme Court is directed to send
a copy of this minute entry to the Clerk of the District
Court, and the Clerk of the District Court is directed to
certify a supplemental transcript reflecting the district
court’s decision following the evidentiary hearing and, if
denied, the district court reporter is directed to prepare
a bill of exceptions from the hearing at the expense of
the county.

On November 14, 2014, the district court filed an order
which granted Damian the right to proceed in forma pauperis
on appeal. As a result, a bill of exceptions was filed on March
2, 2015.

The testimony from the modification trial held November
5, 2013, was in conflict. The record generally showed that the
parties disputed the propriety of the manner in which the child
was exchanged and whether each party interfered with the par-
enting time of the other. The record further showed that with
respect to living circumstances, Damian lived with his parents
and was employed at a bank, and Tiffany worked as a certified
nursing assistant and was in nursing school but maintained
her own apartment. Damian testified that Tiffany disparages
him on social media. However, both parties were shown to be
able parents.

In an order filed November 8, 2013, the district court denied
a change in custody and increased Damian’s child support obli-
gation. Damian appeals.

ASSIGNMENTS OF ERROR
Damian claims, restated, that the district court erred when
it (1) determined that Damian did not establish a material
change in circumstances since the entry of the decree, failed
to modify custody so that Damian had sole legal and physical
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custody, and failed to order Tiffany to pay child support and (2)
increased Damian’s child support obligation. Because Damian
does not argue the second assignment of error in his appellate
brief, we do not analyze it in this appeal. See In re Claims
Against Pierce Elevator, 291 Neb. 798, 868 N.W.2d 781 (2015)
(stating that errors that are assigned but not specifically argued
will not be addressed by appellate court).

STANDARDS OF REVIEW

[1] A district court’s denial of in forma pauperis status under
§ 25-2301.02 is reviewed de novo on the record based on the
transcript of the hearing or the written statement of the court.
§ 25-2301.02(2); State v. Sims, 291 Neb. 475, 865 N.W.2d
800 (2015); Gray v. Kenney, 290 Neb. 888, 863 N.W.2d
127 (2015).

[2] Child custody determinations are matters initially
entrusted to the discretion of the trial court, and although
reviewed de novo on the record, the trial court’s determination
will normally be affirmed absent an abuse of discretion. Schrag
v. Spear, 290 Neb. 98, 858 N.W.2d 865 (2015).

ANALYSIS
In Forma Pauperis Issue.

When this appeal was initially presented to this court, the
threshold issue was whether the district court erred when,
without conducting an evidentiary hearing, it denied Damian’s
motion to proceed in forma pauperis on appeal for the reason
that Damian had sufficient funds. We determined that the dis-
trict court had erred when it did not conduct a hearing before
denying Damian’s motion to proceed in forma pauperis on
appeal on the grounds of his ability to pay. In our November
12, 2014, order, we vacated the district court’s order deny-
ing Damian’s motion and remanded the issue with directions
to the district court to conduct a hearing on Damian’s abil-
ity to pay before ruling on Damian’s motion to proceed in
forma pauperis on appeal. Below, we discuss our reasoning for
this determination.
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[3] Proceedings in forma pauperis are governed by chapter
25, article 23, of the Nebraska Revised Statutes. See Neb.
Rev. Stat. §§ 25-2301 to 25-2310 (Reissue 2008). The term
“in forma pauperis” is defined by statute as “the permission
given by the court for a party to proceed without prepayment
of fees and costs or security.” § 25-2301(2). A party seeking
such permission must file an application including a poverty
“affidavit stating that the affiant is unable to pay the fees and
costs or give security required to proceed with the case, the
nature of the action, defense, or appeal, and the affiant’s belief
that he or she is entitled to redress.” § 25-2301.01. We have
often observed that the filing of a poverty affidavit, properly
confirmed by oath or affirmation, serves as a substitute for
the docket fee for an appeal. In re Interest of Edward B., 285
Neb. 556, 827 N.W.2d 805 (2013). See, also, In re Interest of
Fedalina G., 272 Neb. 314, 721 N.W.2d 638 (2006); Glass v.
Kenney, 268 Neb. 704, 687 N.W.2d 907 (2004).

The centerpiece for our discussion of the in forma pauperis
issue in this case is found in § 25-2301.02, which provides:

(1) An application to proceed in forma pauperis shall
be granted unless there is an objection that the party fil-
ing the application (a) has sufficient funds to pay costs,
fees, or security or (b) is asserting legal positions which
are frivolous or malicious. The objection to the applica-
tion shall be made within thirty days after the filing of
the application or at any time if the ground for the objec-
tion is that the initial application was fraudulent. Such
objection may be made by the court on its own motion
or on the motion of any interested person. The motion
objecting to the application shall specifically set forth the
grounds of the objection. An evidentiary hearing shall be
conducted on the objection unless the objection is by the
court on its own motion on the grounds that the appli-
cant is asserting legal positions which are frivolous or
malicious. If no hearing is held, the court shall provide a
written statement of its reasons, findings, and conclusions
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for denial of the applicant’s application to proceed in
forma pauperis which shall become a part of the record
of the proceeding. If an objection is sustained, the party
filing the application shall have thirty days after the rul-
ing or issuance of the statement to proceed with an action
or appeal upon payment of fees, costs, or security not-
withstanding the subsequent expiration of any statute of
limitations or deadline for appeal. In any event, the court
shall not deny an application on the basis that the appel-
lant’s legal positions are frivolous or malicious if to do so
would deny a defendant his or her constitutional right to
appeal in a felony case.

(2) In the event that an application to proceed in forma
pauperis is denied and an appeal is taken therefrom, the
aggrieved party may make application for a transcript of
the hearing on in forma pauperis eligibility. Upon such
application, the court shall order the transcript to be pre-
pared and the cost shall be paid by the county in the same
manner as other claims are paid. The appellate court shall
review the decision denying in forma pauperis eligibility
de novo on the record based on the transcript of the hear-
ing or the written statement of the court.

Except in certain circumstances, the provisions of
§ 25-2301.02(1) generally direct the trial court to grant an
application to proceed in forma pauperis. The trial court can
deny an application for in forma pauperis status if the party
filing the application “has sufficient funds to pay costs, fees,
or security” or if the party filing the application “is asserting
legal positions which are frivolous or malicious,” except where
such denial “would deny a defendant his or her constitutional
right to appeal in a felony case.” § 25-2301.02(1).

We note that in Flora v. Escudero, 247 Neb. 260, 526
N.W.2d 643 (1995), we determined under a predecessor stat-
ute that a trial court must hold a hearing before denying an
application to proceed in forma pauperis. The requirement
set forth in Flora to the effect that a court provide a hearing
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before denying any application to proceed in forma pauperis
is no longer a correct requirement. In 1999, the statute relied
on in Flora was substantially amended, see § 25-2301 (Supp.
1999), and two statutes were added, see §§ 25-2301.01 and
25-2301.02 (Supp. 1999). Section 25-2301.02 (Reissue 2008),
which is at issue in the present case, has remained largely
unchanged since its addition in 1999.

Leaving aside the circumstance where a defendant has
a constitutional right to appeal in a felony case, under the
plain language of § 25-2301.02, a hearing is required on
an objection to an applicant’s request to proceed in forma
pauperis, except that a hearing is not required on the appli-
cation to proceed in forma pauperis if the denial of the
application is because the court, on its own motion, objects
on the grounds that the position asserted by the applicant is
frivolous or malicious. See Moore v. Nebraska Bd. of Parole,
12 Neb. App. 525, 679 N.W.2d 427 (2004) (recognizing
that § 25-2301.02 superseded requirement set forth in Flora
wherein trial court formerly was required to hold hearing
before denying any application to proceed in forma pauperis).
Specifically, § 25-2301.02(1) states that in the event an objec-
tion is made to the application to proceed in forma pauperis,
“[a]n evidentiary hearing shall be conducted on the objection
unless the objection is by the court on its own motion on the
grounds that the applicant is asserting legal positions which
are frivolous or malicious.” (Emphasis supplied.) To summa-
rize, as we read § 25-2301.02(1), the trial court cannot deny
in forma pauperis status based on the frivolous or malicious
nature of the appeal where a defendant has a constitutional
right to appeal in a felony case, and a hearing is required on
an objection to a party’s application for in forma pauperis sta-
tus, whether the objection is based on the applicant’s ability
to pay or the applicant is asserting a frivolous position, except
where the objection is made on the court’s own motion on the
grounds that the legal positions asserted by the applicant are
frivolous or malicious.
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We recently considered a denial of in forma pauperis sta-
tus based on ability to pay in a case where the objection was
raised by the court on its own motion. See State v. Sims, 291
Neb. 475, 865 N.W.2d 800 (2015). In Sims, we stated that a
“hearing is required by the plain language of § 25-2301.02
in the event the court objects to an application to proceed in
forma pauperis on the basis that the party filing the application
‘has sufficient funds to pay costs, fees, or security.”” 291 Neb.
at 478-79, 865 N.W.2d at 803. The present in forma pauperis
issue is controlled by § 25-2301.02 and our reading of the stat-
ute as stated in Sims.

In this case, on December 2, 2013, Damian filed his notice
of appeal from the district court’s November 8 order on the
merits of the case, and on the same day, he filed his motion
and poverty affidavit to proceed in forma pauperis on appeal.
The rulings made by the district court show that it believed that
Damian had sufficient funds and, on its own motion, denied
Damian’s motion without holding an evidentiary hearing.
Specifically, on December 12, the district court filed an order
in which it simply stated that Damian’s “Motion to Proceed In
Forma Pauperis is denied.” And on December 16, the district
court filed an amended order in which it stated:

On December 12, 2013, this Court entered an Order
without hearing or opinion denying [Damian’s] Motion
to Proceed In Forma Pauperis. However, pursuant to NEB.
REV.STAT. §25-2301.02 and Glass v. Kenney, 268 Neb.
704[, 687 N.W.2d 907] (2004), this Court failed to hold
an evidentiary hearing or provide written statement of its
reasons, findings, and conclusions. Therefore, this Court
finds that the Order, dated December 12, 2013, must be
vacated and an Amended Order be issued which complies
with both the Nebraska Statute and the case law of our
Supreme Court.

In the amended order, the district court set forth Damian’s
income and expenses as reflected in Damian’s motion and
affidavit to proceed in forma pauperis on appeal. Based on
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this information, the district court determined that Damian
had sufficient funds and thus “is not a person who quali-
fies to proceed In Forma Pauperis.” On January 13, 2014,
Damian filed his notice of appeal from the December 16,
2013, amended order denying his motion to proceed in forma
pauperis on appeal.

Under § 25-2301.02(1), the court was required to hold a
hearing on Damian’s motion to proceed in forma pauperis
where the objection was made on the court’s own motion on
the grounds of ability to pay. The district court erred when it
failed to conduct a hearing—hence, our order remanding the
issue to the district court.

For the sake of completeness, we note that Tiffany asserted
that Damian waived his right to proceed in forma pauperis
because he paid the docketing fee and bond when he filed his
January 13, 2014, notice of appeal from the December 16,
2013, amended order which denied his motion to proceed in
forma pauperis on appeal. Tiffany also asserted that the fore-
going demonstrated Damian’s ability to pay for the appeal.
Because the docket fee paid by Damian is not inconsistent
with in forma pauperis eligibility, Damian did not waive his
right to seek to proceed in forma pauperis, and we reject
Tiffany’s arguments.

We have observed that there is a statutory right of interlocu-
tory appellate review of a decision denying in forma pauperis
eligibility to be conducted “de novo on the record based on
the transcript of the hearing or the written statement of the
court.” § 25-2301.02(2). See State v. Sims, 291 Neb. 475, 865
N.W.2d 800 (2015). See, also, Glass v. Kenney, 268 Neb. 704,
687 N.W.2d 907 (2004); Jacob v. Schlichtman, 261 Neb. 169,
622 N.W.2d 852 (2001). The statutory provisions anticipate an
appeal achieved by filing a docket fee or by filing a poverty
affidavit in lieu of the docket fee and the filing of a record
sufficient for appellate review. Because Damian had a statu-
tory right to appeal, the district court’s denial of his motion
for in forma pauperis status on appeal based on ability to pay



- 82 -

292 NEBRASKA REPORTS
STATE ON BEHALF OF JAKAI C. v. TIFFANY M.
Cite as 292 Neb. 68

without a hearing deprived this court of a record other than
the district court’s statement by which to perform a meaning-
ful appellate review of the in forma pauperis ruling. A record,
the cost of which is statutorily to be paid by the county, was
necessary for our review, and a record prepared at the county’s
expense does not demonstrate a party’s ability to pay for the
entire record or other costs of an appeal.

In Jacob v. Schlichtman, supra, we discussed what costs,
fees, or security a litigant proceeding in forma pauperis was
excused from paying. We stated:

After defining “in forma pauperis” and establishing
a statutory procedure for determining whether a litigant
may proceed in that status, the Legislature made specific
provisions for waiver or payment of various costs and
expenses which the in forma pauperis litigant is excused
from paying. Section 25-2302 provides that upon deter-
mining that a party may proceed in forma pauperis, the
court “shall direct the responsible officer of the court
to issue and serve all the necessary writs, process, and
proceedings and perform all such duties without charge.”
Counties are required to pay other essential costs incurred
by the in forma pauperis litigant. See, § 25-2303 (expense
of process by publication, if required); § 25-2304 (pay-
ment of process and fees to secure presence of witnesses
whom court finds to have evidence material and neces-
sary to case); §§ 25-2305 to 25-2307 (costs associated
with briefs and record on appeal).
Jacob v. Schlichtman, 261 Neb. at 175-76, 622 N.W.2d at 856.
See, also, Glass v. Kenney, 268 Neb. at 708, 687 N.W.2d at
911 (stating that “[t]he fees, costs, or security referred to in
§ 25-2301.02(1) are those customarily required to docket an
appeal. See Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002). We
read §§ 25-2301.02 and 25-1912 in pari materia”). Although
Damian paid the docketing fee and bond when he sought
review of the district court’s in forma pauperis ruling, there
are other costs and fees associated with proceeding with an
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appeal that can be costly, and such costs and fees would not
be borne by Damian if Damian were granted in forma pauperis
status. Therefore, we determined that Damian did not waive
his right to proceed in forma pauperis on appeal when he paid
a docketing fee.

To summarize the proceedings, based on our determination
that the district court erred when it failed to hold an eviden-
tiary hearing regarding whether Damian had “sufficient funds
to pay costs, fees, or security” before denying his motion to
proceed in forma pauperis on appeal, we entered an order on
November 12, 2014, in which we vacated the December 16,
2013, amended order and remanded the issue for an eviden-
tiary hearing to be held in accordance with § 25-2301.02. On
November 14, 2014, the district court filed an order which
granted Damian the right to proceed in forma pauperis on
appeal. Thus, this issue has been resolved and a record of the
proceedings below, including the hearing on the merits of the
modification and support issues, has been prepared and filed
and is available for our review.

The District Court’s Denial of
Modification of Custody.

With respect to the merits of this case, Damian claims
that the district court erred when it determined that Damian
failed to establish that a material change in circumstances had
occurred since the entry of the decree and thus declined to
modify custody of Jakai solely to Damian or order that Tiffany
pay child support. Having reviewed the record, we find no
merit to these assignments of error.

[4-6] Child custody determinations are matters initially
entrusted to the discretion of the trial court, and although
reviewed de novo on the record, the trial court’s determina-
tion will normally be affirmed absent an abuse of discretion.
Schrag v. Spear, 290 Neb. 98, 858 N.W.2d 865 (2015). An
abuse of discretion occurs when a trial court bases its deci-
sion upon reasons that are untenable or unreasonable or if
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its action is clearly against justice or conscience, reason,
and evidence. Flores v. Flores-Guerrero, 290 Neb. 248, 859
N.W.2d 578 (2015). A judicial abuse of discretion requires
that the reasons or rulings of the trial court be clearly unten-
able insofar as they unfairly deprive a litigant of a substan-
tial right and a just result. Schrag v. Spear, supra. In child
custody cases, where the credible evidence is in conflict on
a material issue of fact, the appellate court considers, and
may give weight to, the fact that the trial judge heard and
observed the witnesses and accepted one version of the facts
rather than another. /d.

[7-9] The legal principles governing modification of child
custody are well settled. As summarized in Adams v. Adams,
13 Neb. App. 276, 285, 691 N.W.2d 541, 548-49 (2005),
“First, the party seeking modification must show a material
change in circumstances, occurring after the entry of the previ-
ous custody order and affecting the best interests of the child.
Next, the party seeking modification must prove that changing
the child’s custody is in the child’s best interests.” A material
change in circumstances means the occurrence of something
which, had it been known at the time of the initial decree,
would have persuaded the court to decree differently. See
Schrag v. Spear, supra. The party seeking modification of child
custody bears the burden of showing as an initial matter that
there has been a change in circumstances. See id.

In this case, the district court stated in its November 8,
2013, order that Damian had failed to establish at the hearing
there had been a material change in circumstance since the
decree had been filed 2 years prior thereto and, in any event,
that the evidence was insufficient to determine it was in the
best interests of the minor child to modify custody. In making
these determinations, the district court set forth the evidence
as follows:

1. That the minor child came for parenting time with,
what [Damian] characterized as bruises on the body of
the child. [Note: It is disputed as to when the bruising
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occurred.] [Brackets in original.] This incident was inves-
tigated by law enforcement and the Department of Health
and Human Services, and according to [Damian], the
marks on the child were determined to be heat rashes.
Further, and of significance, is that no action was taken
by any agency in regard to this incident.

2. That [Tiffany] failed to allow parenting time, as
ordered by this Court, on multiple occasions and was held
in contempt on two separate occasions. Although this
reflects negatively upon [Tiffany], she has since corrected
these poor decisions.

3. That both parties fail to appropriately communicate
in regard to the child, which has caused numerous, unnec-
essary, problems for both parents.

4. That [Damian] complains about [Tiffany] not fol-
lowing the parenting plan in regard to his right of first
refusal to parent the child, but, yet, [Damian] has not
requested any additional parenting time pursuant to his
right of first refusal. As a result, [Damian] is as much
at fault as [Tiffany] on this issue. Again, the lack of
communication skills by both parties only magnifies
this issue.

5. The evidence is completely void of any direct harm
to the child caused by any alleged parenting deficien-
cies of [Tiffany]. In fact, the evidence reflects that, for a
single parent with limited resources, she has matured as
a parent.

6. [Tiffany’s] negative comments about [Damian] on
social media is concerning, but no direct connection was
made as to how these comments impact the child.

7. Lastly, even if [Damian’s] concerns are reflective of
the situation, the evidence does not reflect how these cir-
cumstances are any different, now, than they were at the
time that the Decree was entered.

Based on this evidence, the district court declined to modify
custody.
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[10] Upon our de novo review of the record in this case, we
agree that the evidence adduced at the modification trial did
not establish a material change in circumstances since the entry
of the decree warranting a change in custody. At trial, both
Damian and Tiffany presented conflicting evidence concern-
ing their own parenting strengths and the weaknesses of the
other parent. Both parties showed that they are employed and
that they love and are able to care for Jakai. Regarding why
he believed custody of Jakai should be modified, Damian pre-
sented evidence that Tiffany had interfered with his parenting
time on various occasions, and the record showed that she had
earlier been held in contempt for such interference. However,
the record also showed, as noted by the district court, that in
the year prior to the modification trial, Tiffany had addressed
this problem and adhered to the parenting time schedule. In
determining whether the custody of a minor child should be
changed, the evidence of the custodial parent’s behavior during
the year or so before the hearing on the motion to modify is of
more significance than the behavior prior to that time. Schrag
v. Spear, 290 Neb. 98, 858 N.W.2d 865 (2015); State on behalf
of Dawn M. v. Jerrod M., 22 Neb. App. 835, 861 N.W.2d
755 (2015).

Damian testified that Tiffany made disparaging remarks
about him on social media, and we agree with the district court
that this is concerning. But the record did not show that this
disrespect was communicated to the child or affected him up
to the point of trial. The record shows that Damian claimed
that Tiffany did not adhere to Damian’s right of first refusal
and failed to consult with him on decisions regarding Jakai’s
medical treatment and daycare. However, Tiffany presented
contrary evidence regarding Damian’s failure to communicate
effectively about decisions regarding Jakai and that Damain
had not requested any additional parenting time with Jakai
through his right of first refusal.

In child custody cases, where the credible evidence is
in conflict on a material issue of fact, the appellate court
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considers, and may give weight to, the fact that the trial judge
heard and observed the witnesses and accepted one version of
the facts rather than another. Schrag v. Spear, supra. Based on
the evidence presented at trial, the district court determined
that there was not a change in circumstances warranting a
modification of custody. The district court also determined that
the evidence failed to show that a change of custody solely
to Damian was in Jakai’s best interests. Given the record in
this case, and given our standard of review and deference to
the trial court’s determinations with respect to the credibility
of the witnesses, we cannot say that the court’s denial of the
modification of custody was clearly untenable or an abuse
of discretion. Accordingly, we affirm the decision of the dis-
trict court.

CONCLUSION

The issue of Damian’s in forma pauperis status on appeal
has been resolved. Upon our de novo review of the record of
the modification trial, we determine the district court did not
abuse its discretion when it determined that Damian failed to
show a material change in circumstances since the entry of
the decree or that the best interests of the child demonstrably
required modification and thus concluded that a modifica-
tion of custody was not warranted and adjusted child support.
Therefore, we affirm the November 8, 2013, order of the dis-
trict court in all respects.

AFFIRMED.



- 88 -

292 NEBRASKA REPORTS
STATE v. CUSTER
Cite as 292 Neb. 88

Nebraska Supreme Court

I attest to the accuracy and integrity
of this certified document.

-- Nebraska Reporter of Decisions

STATE OF NEBRASKA, APPELLEE, V.
JASON WILLIAM CUSTER, APPELLANT.
871 N.W.2d 243

Filed November 13, 2015. No. S-14-332.

Jury Instructions: Proof: Appeal and Error. To establish reversible
error from a court’s refusal to give a requested instruction, an appel-
lant has the burden to show that (1) the tendered instruction is a correct
statement of the law, (2) the tendered instruction is warranted by the
evidence, and (3) the appellant was prejudiced by the court’s refusal to
give the tendered instruction.

Jury Instructions: Appeal and Error. Whether jury instructions are
correct is a question of law, which an appellate court resolves indepen-
dently of the lower court’s decision.

Convictions: Evidence: Appeal and Error. In reviewing a claim
that the evidence was insufficient to support a criminal conviction,
an appellate court does not resolve conflicts in the evidence, pass on
the credibility of witnesses, or reweigh the evidence; such matters
are for the finder of fact, and a conviction will be affirmed, in the
absence of prejudicial error, if the evidence admitted at trial, viewed
and construed most favorably to the State, is sufficient to support the
conviction.

Trial: Prosecuting Attorneys: Appeal and Error. When a defendant
has not preserved a claim of prosecutorial misconduct for direct appeal,
an appellate court will review the record only for plain error.
Sentences: Appeal and Error. An appellate court will not disturb a sen-
tence imposed within the statutory limits absent an abuse of discretion
by the trial court.

Sentences. Whether a defendant is entitled to credit for time served and
in what amount are questions of law.

Records: Appeal and Error. It is incumbent upon an appellant to sup-
ply a record which supports his or her appeal.
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Self-Defense. The choice of evils defense provided by Neb. Rev. Stat.
§ 28-1407 (Reissue 2008) requires that a defendant (1) acts to avoid
a greater harm; (2) reasonably believes that the particular action is
necessary to avoid a specific and immediate harm; and (3) reasonably
believes that the selected action is the least harmful alternative to avoid
the harm, either actual or reasonably believed by the defendant to be
certain to occur.

Homicide: Intent: Time. No particular length of time for premedita-
tion is required, provided that the intent to kill is formed before the act
is committed and not simultaneously with the act that caused the death.
The duration of time required to establish premeditation may be so
short that it is instantaneous.

Trial: Motions for Mistrial. When a party has knowledge during trial
of irregularity or misconduct, the party must timely assert his or her
right to a mistrial.

Motions for Mistrial: Prosecuting Attorneys: Waiver: Appeal and
Error. A party who fails to make a timely motion for mistrial based
on prosecutorial misconduct waives the right to assert on appeal that
the court erred in not declaring a mistrial due to such prosecuto-
rial misconduct.

Appeal and Error. An appellate court may find plain error on appeal
when an error unasserted or uncomplained of at trial, but plainly evident
from the record, prejudicially affects a litigant’s substantial right and,
if uncorrected, would result in damage to the integrity, reputation, and
fairness of the judicial process.

Trial: Prosecuting Attorneys: Words and Phrases. Prosecutorial mis-
conduct encompasses conduct that violates legal or ethical standards for
various contexts because the conduct will or may undermine a defend-
ant’s right to a fair trial.

Trial: Prosecuting Attorneys. In assessing allegations of prosecutorial
misconduct in closing arguments, a court first determines whether the
prosecutor’s remarks were improper. It is then necessary to determine
the extent to which the improper remarks had a prejudicial effect on the
defendant’s right to a fair trial.

Trial: Prosecuting Attorneys: Juries. Prosecutors are charged with the
duty to conduct criminal trials in such a manner that the accused may
have a fair and impartial trial, and prosecutors are not to inflame the
prejudlces or excite the passions of the jury against the accused.

_ : . A prosecutor’s conduct that does not mislead and
unduly 1nﬂuence the jury does not constitute misconduct.

Trial: Confessions: Miranda Rights: Impeachment. The State may
not seek to impeach a defendant’s exculpatory story, told for the first
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time at trial, by cross-examining the defendant about his or her failure to
have told the story after receiving Miranda warnings at the time of the
defendant’s arrest.

Sentences: Probation and Parole. A sentence of life imprisonment
“without the possibility of parole” is erroneous, but not void.
Sentences: Time. A sentence validly imposed takes effect from the time
it is pronounced.

Sentences. When a valid sentence has been put into execution, the
trial court cannot modify, amend, or revise it in any way, either dur-
ing or after the term or session of court at which the sentence was
imposed.

Courts: Sentences. Where a portion of a sentence is valid and a por-
tion is invalid or erroneous, the court has authority to modify or revise
the sentence by removing the invalid or erroneous portion of the sen-
tence if the remaining portion of the sentence constitutes a complete
valid sentence.

Sentences. When imposing a sentence, a sentencing judge should con-
sider the defendant’s (1) age, (2) mentality, (3) education and experi-
ence, (4) social and cultural background, (5) past criminal record or
record of law-abiding conduct, and (6) motivation for the offense, as
well as (7) the nature of the offense, and (8) the violence involved in the
commission of the crime.

. The appropriateness of a sentence is necessarily a subjective judg-
ment and includes the sentencing judge’s observation of the defendant’s
demeanor and attitude and all the facts and circumstances surrounding
the defendant’s life.

Homicide: Sentences. When a defendant is sentenced to life impris-
onment for first degree murder, the defendant is not entitled to credit
for time served in custodial detention pending trial and sentence;
however, when the defendant receives a sentence consecutive to the
life sentence that has maximum and minimum terms, the defendant
is entitled to receive credit for time served against the consecutive
sentence.

Sentences. A sentencing judge must separately determine, state, and
grant the amount of credit on the defendant’s sentence to which the
defendant is entitled.

. When consecutive sentences are imposed for two or more offenses,
periods of presentence incarceration may be credited only against the
aggregate of all terms imposed.

Appeal from the District Court for Cheyenne County: DEREK

C. WEIMER, Judge. Affirmed as modified.
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MILLER-LERMAN, J.
NATURE OF CASE
Jason William Custer appeals his convictions and sen-
tences for first degree murder, use of a firearm to commit
a felony, and being a felon in possession of a firearm. We
affirm Custer’s convictions, and we affirm his sentences as
modified.

STATEMENT OF FACTS

The charges against Custer arose from an incident in which
he shot and killed Adam McCormick outside a residence in
Sidney, Nebraska, on November 3, 2012. In the information
filed in the district court for Cheyenne County, Custer was
originally charged with second degree murder and use of a
firearm to commit a felony. The information was amended to
upgrade the murder charge to first degree and to add a charge
of being a felon in possession of a firearm. Custer was alleged
to be a habitual criminal, but the State ultimately chose not to
pursue the habitual criminal enhancement.

Custer grew up in Chico, California, where he met and
became friends with Billy Fields. In 2012, Custer decided to
move to Humboldt, Nebraska, where his son and his son’s
mother lived. Fields was then living in Sidney with his girl-
friend, Amber Davis. Fields invited Custer to stay with him
and Davis for a time while he was in the process of moving
to Humboldt. Custer arrived in Sidney on October 5. While
in Sidney, Custer met various friends of Davis, including
McCormick and Syrus Leal.
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After Davis told Custer and Fields they needed to move out
of her house, Fields arranged for the two to stay at another
friend’s apartment. At around this time, in mid-October,
McCormick gave Custer $150. Although Custer testified that
the money was a loan to help Custer pay his share of rent
and utilities at the new apartment, Fields and Leal testified
that McCormick gave Custer the money to purchase drugs
and that after Custer failed to deliver the drugs, McCormick
wanted his money back. Custer testified that he intended to
pay McCormick back after he received an unemployment
check on October 16, 2012, but that he ended up using the
money from the check to pay other expenses. On or around
October 20, McCormick came to the apartment where Custer
and Fields were staying to collect the money. After Custer told
McCormick he would pay him from his next check, Fields,
who was upset that McCormick had come to confront Custer,
told McCormick that he would pay McCormick by the end
of the week. In the following days, McCormick exchanged
threatening text messages and telephone calls with Custer
and Fields.

On or about October 26, 2012, Custer and Fields attended
Halloween parties at some local bars. While they were walk-
ing between bars, McCormick confronted them, demanding
his money. Fields testified that when McCormick approached
them, it looked like McCormick was reaching into his pocket
for something, and that Fields thought it was a knife that he
knew McCormick carried. Custer and Fields told McCormick
they could not repay the $150 at that time, but in order to calm
McCormick, Fields paid him $40 for another debt he owed.
Fields testified that he later met up with Leal, who told him
that the money McCormick gave Custer was actually Leal’s
and that the money should be repaid to him rather than to
McCormick. Custer thought the matter had been resolved by
agreeing to pay Leal, but McCormick later sent text mes-
sages to Custer and Fields suggesting that the matter could be
resolved if they both left town.
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A few days later, on November 1, 2012, McCormick sent
Fields text messages threatening physical violence if the debt
was not repaid soon. The text messages prompted Custer to
arrange with McCormick to meet in a park for a fight. Custer
and Fields went to the park at the arranged time. McCormick
did not show up, but he continued to exchange confrontational
text messages and telephone calls with Custer and Fields.

Custer and Fields went to Davis’ house that night and
told her about the ongoing conflict with McCormick. Other
friends of Davis were at her house and heard about the con-
flict. Evidence at trial showed that the gun that was later used
to shoot McCormick belonged to one of Davis’ friends, but
there was a conflict in the evidence as to how the gun came
into Custer’s possession. Fields testified that at Davis’ house
on November 1, 2012, Custer had talked to this friend about
obtaining a gun and that after the shooting, Custer told Fields
that prior to the shooting, he had kept the gun stashed in a
culvert behind the apartment building where they were staying.
In contrast, as will be discussed further below, Custer testified
that he found the gun in Fields’ truck immediately before the
shooting and that he had not known before that time that the
gun was in the truck.

The next night, November 2, 2012, Davis hosted a gath-
ering at her house. A conflict arose when Davis saw that
McCormick had come to her house with Leal. Davis insisted
that McCormick leave. Davis sent text messages to Custer and
Fields, who were not at Davis’ house, letting them know about
her confrontation with McCormick. She also let them know that
the gathering was relocating to Leal’s house, that McCormick
would be there, and that although Custer and Fields should not
fight McCormick there, they could “be waiting and watching
for him.” The conflict between Davis and McCormick contin-
ued at Leal’s home. Throughout the evening, Davis updated
Custer and Fields through text messages and telephone calls
regarding McCormick’s activities and whereabouts. Around
11:20 p.m., Custer responded to one of Davis’ updates with a



- 94 -

292 NEBRASKA REPORTS
STATE v. CUSTER
Cite as 292 Neb. 88

text message stating that he and Fields were coming over to
handle matters with McCormick.

Custer testified that throughout the night of November 2,
2012, he had also been exchanging text messages and tele-
phone calls with McCormick and that although Custer tried
to explain to McCormick that Fields was going to repay the
money, McCormick continued to threaten him. Around 11:35
p-m., Custer asked McCormick whether they could “FINISH
THIS RIGHT NOW ONE ON ONE.” McCormick responded in
the affirmative about 15 minutes later. In the same timeframe,
Custer was exchanging texts with Davis to see whether anyone
at Leal’s home would have a problem if Custer came there to
resolve things with McCormick. Custer testified that in light of
mixed messages he received from both Davis and McCormick,
he determined it would be better to wait until McCormick
left and then come to resolve things with Leal instead of
with McCormick.

Shortly after midnight on November 3, 2012, Davis texted
Custer saying that McCormick was leaving the gathering at
Leal’s house. Custer borrowed Fields’ truck to drive to Leal’s
house. Fields did not accompany Custer. When Custer arrived
at Leal’s house, he saw that McCormick, Leal, and Joshua
Wright were standing outside on the lawn. Thereafter, an
incident ensued in which Custer shot McCormick twice. The
testimony at trial presented differing stories regarding the
incident; therefore, Custer’s testimony regarding the inci-
dent will be presented herein after discussion of Leal’s and
Wright’s testimony.

Leal testified that after midnight on November 3, 2012, he,
McCormick, and Wright were leaving the house; Wright was
going to walk home, and Leal was going to give McCormick
a ride home. As they were leaving, a truck pulled up to the
house. When Leal saw the truck arrive, he thought it was
Fields until he heard Custer call McCormick’s name. Custer
left the truck idling with the lights on while he got out of the
truck and headed straight toward McCormick. Leal did not see
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a gun but as soon as McCormick responded to Custer’s calling
his name, Leal heard a shot and saw McCormick buckle over.
Leal heard another shot 1 or 2 seconds after the first shot. Leal
went to attend to McCormick; he tried to catch McCormick’s
fall, but McCormick was already on the ground. Leal looked
up and saw that Custer was almost back to the truck. Leal
ran toward the truck and punched at Custer through the open
window. Leal saw a gun on the seat next to Custer as Custer
drove away in the truck. Leal then turned to see McCormick
trying to walk around Leal’s Jeep, which was parked in the
driveway. By the time Leal reached McCormick, he was on the
ground again.

Wright testified that he, Leal, and McCormick were stand-
ing in front of Leal’s house smoking after midnight on
November 3, 2012, when a truck pulled up and stopped in
the street. Wright did not recognize the truck, but one of
the other men said it belonged to Fields. Wright started to
walk toward the truck because he knew about the tension
between McCormick and Fields and he wanted to tell Fields
to “chill out.” The truck was still running with its lights on.
A man got out of the truck, and Wright realized that it was
not Fields and that, instead, it was Custer. Custer walked
toward the front door of the house. At first Wright did not
see anything in Custer’s hands, but when Custer picked up
his hands, Wright saw that he had a black assault rifle. Custer
raised the rifle to his shoulder, and Wright moved to escape.
Wright heard Custer call for McCormick, and then he heard
a shot. Wright did not see where the shot had been fired
because he was trying to escape. Wright heard another shot 1
or 2 seconds later, and then he saw Custer return to the truck.
Wright saw Leal run to the truck and punch Custer before
the truck left quickly. After he saw the truck leave, Wright
started to run home, but when he heard Leal yell for him, he
ran to the driveway where he saw McCormick on the ground.
McCormick was unresponsive and bleeding, so Wright called
for emergency assistance.
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Other evidence presented by the State indicated that the
bullet from the second shot entered McCormick’s body under
the left arm, continued in a downward trajectory, nicking a
rib and perforating McCormick’s lower left lung, esopha-
gus, and liver, and exited his right side. McCormick died as
a result of the gunshot wounds. In addition, an officer who
arrived at the scene shortly after the shooting testified that he
searched McCormick’s pockets and that he found a pocket-
knife inside McCormick’s front left pants pocket. The officer
testified that when he found the pocketknife, it was closed up
and clasped and was all the way inside the pocket. The offi-
cer further testified that he did not find any other weapon in
McCormick’s proximity.

Custer testified in his own defense at trial. He testified
that when he arrived at Leal’s house, he was confused that
McCormick was still there and that he became concerned he
was being set up. Custer therefore retrieved a gun that was in
the back seat of the truck. Custer testified that he did not know
that the gun was there until after he became concerned about a
setup and started looking through the truck to find something
to protect himself. Custer concealed the gun under his coat as
he got out of the truck. As he walked up the driveway, he told
McCormick that he was there “to talk so we can settle this.”
Custer testified that McCormick replied, “yeah, I’'m going to
settle it,” and that then McCormick pulled out a knife and
rushed at Custer. Custer testified that he backed up but ran into
a Jeep that was parked in the driveway and could not retreat
farther. He therefore pulled the gun out and fired a shot aimed
at McCormick’s knee as McCormick ran at him with the knife
raised. McCormick continued toward Custer, despite having
been shot in the thigh. As McCormick lunged at Custer with
the knife, Custer jumped out of the way, raised the gun, and
fired a shot as he twisted.

Custer testified that Leal began to scream at him and chase
him; so he got back to the truck and returned to the apartment
where he had been staying. He called Fields to tell him that
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he had shot at McCormick, and Fields made arrangements
for Davis to pick up Custer and get him out of town. Custer
stayed at a motel in Big Springs, Nebraska, until some hours
later when police came to arrest him based on a tip from
Fields and Davis.

During the State’s cross-examination of Custer, it asked
questions which pointed out that shortly after the shooting,
Leal and Wright gave statements to police consistent with
their testimony at trial, while Custer “had 15 months” and
“the opportunity to sit through all of the trial and listen to all
of the testimony” before he testified to his version of events.
The State also asked questions which pointed out that after
the shooting, Custer had made no attempt to report to the
police the shooting or McCormick’s alleged aggressive actions.
Custer did not object to any of these questions.

Argument at the jury instruction conference shows that
Custer requested a “choice of evils” instruction with respect
to the charge of being a felon in possession of a firearm. He
argued that the instruction was appropriate because of his testi-
mony that he grabbed the gun he found in the back seat of the
truck only because he was concerned that he was being set up
when he arrived at Leal’s house and that he needed to protect
himself. The court refused such an instruction after determin-
ing that such an instruction was not appropriate under the facts
of this case. Custer also objected to an instruction defining
premeditation because the instruction included a statement
to the effect that the “time needed for premeditation may be
so short as to be instantaneous,” which statement was not
included in the statutory definition of premeditation. The court
overruled Custer’s objection and gave the instruction. The
court also gave a self-defense instruction.

During closing arguments, the State pointed out that Custer
had not reported to police McCormick’s alleged aggressive
actions with the knife. The State also suggested that Custer
had 15 months and knowledge of the testimony and evi-
dence against him before he gave his testimony regarding the
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shooting. Custer did not object to the statements in the State’s
closing arguments, and he did not move for a mistrial based on
the statements.

The jury found Custer guilty of first degree murder, use of a
firearm to commit a felony, and being a felon in possession of
a firearm. The court sentenced Custer to imprisonment for life
for first degree murder, for 20 to 50 years for use of a firearm
to commit a felony, and for 10 to 20 years for being a felon in
possession of a firecarm. The court ordered that the sentences be
served consecutively to one another.

When imposing the sentence for first degree murder, the
court orally stated at the sentencing hearing that the sentence
was “a sentence of not less than a period of your natural life
without the possibility of parole.” However, the written sen-
tencing order omitted the language regarding the possibility
of parole.

In addition, at the sentencing hearing, the court orally stated
in connection with both the sentence for use of a firearm to
commit a felony and the sentence for being a felon in posses-
sion of a firearm that Custer would be given credit for 503
days he had previously served. The written order stated, in a
paragraph separate from the paragraphs setting forth the sen-
tences, that Custer “shall receive credit for five hundred three
(503) days for time already served.”

Custer appeals his convictions and sentences.

ASSIGNMENTS OF ERROR

Custer claims that the district court erred when it refused
a choice of evils instruction and when it gave an instruc-
tion defining premeditation that did not follow the statu-
tory definition. He also claims that there was not sufficient
evidence to sustain a conviction for first degree murder. He
further claims that the State committed prosecutorial mis-
conduct when it made certain remarks in closing arguments.
Finally, with regard to sentencing, Custer claims that the dis-
trict court erred when it orally pronounced sentence on the
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murder conviction as life imprisonment “without the possibil-
ity of parole” and that the court imposed excessive sentences
for the two other convictions.

In the State’s brief, it asserts that the district court com-
mitted plain error in the manner it ordered the credit for time
served to be applied.

STANDARDS OF REVIEW

[1] To establish reversible error from a court’s refusal to
give a requested instruction, an appellant has the burden to
show that (1) the tendered instruction is a correct statement
of the law, (2) the tendered instruction is warranted by the
evidence, and (3) the appellant was prejudiced by the court’s
refusal to give the tendered instruction. State v. Planck, 289
Neb. 510, 856 N.W.2d 112 (2014).

[2] Whether jury instructions are correct is a question of law,
which an appellate court resolves independently of the lower
court’s decision. State v. Stricklin, 290 Neb. 542, 861 N.W.2d
367 (2015).

[3] In reviewing a claim that the evidence was insufficient
to support a criminal conviction, an appellate court does not
resolve conflicts in the evidence, pass on the credibility of
witnesses, or reweigh the evidence; such matters are for the
finder of fact, and a conviction will be affirmed, in the absence
of prejudicial error, if the evidence admitted at trial, viewed
and construed most favorably to the State, is sufficient to sup-
port the conviction. State v. Davis, 290 Neb. 826, 862 N.W.2d
731 (2015).

[4] When a defendant has not preserved a claim of pros-
ecutorial misconduct for direct appeal, we will review the
record only for plain error. State v. Dubray, 289 Neb. 208, 854
N.W.2d 584 (2014).

[5] An appellate court will not disturb a sentence imposed
within the statutory limits absent an abuse of discretion by
the trial court. State v. Hunnel, 290 Neb. 1039, 863 N.W.2d
442 (2015).
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[6] Whether a defendant is entitled to credit for time served
and in what amount are questions of law. /d. An appellate
court reviews questions of law independently of the lower
court. /d.

ANALYSIS
Discussion of Proposed Choice
of Evils Instruction.

Custer first claims that the district court erred when it
refused to instruct the jury regarding a choice of evils defense
to the charge of being a felon in possession of a firearm. Custer
failed to include his proposed instruction in the record on
appeal, and we are not able to review the instruction on appeal.
However, even if we favor Custer with various assumptions, a
choice of evils instruction was not warranted by the evidence
and we reject this assignment of error.

The record of the jury instruction conference shows that
Custer objected to the court’s proposed instruction setting forth
the elements of being a felon in possession of a firearm and
that his objection was based on the failure to include language
regarding a choice of evils defense. The parties argued their
respective positions regarding whether such language should
be included, and the court determined that an instruction
regarding choice of evils was not appropriate under the facts
of this case.

[7] Although the court indicated at the jury instruction con-
ference that a proposed instruction was on file, Custer did not
include a proposed choice of evils instruction in the record on
appeal. Custer needed to show that his tendered instruction
was a correct statement of law and that it was warranted by the
evidence. See Planck, supra. In order to do so, he needed to
include his proposed instruction in the record on appeal. It is
incumbent upon an appellant to supply a record which supports
his or her appeal. State v. Robinson, 287 Neb. 799, 844 N.W.2d
312 (2014). Because Custer did not include the proposed
instruction in the record on appeal, “we have no instruction
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to review in order to determine whether it ought to have been
given.” See id. at 805, 844 N.W.2d at 318.

[8] Custer argues that although the proposed instruction is
not included in the record, it is clear from the arguments of
counsel at the jury instruction conference that Custer requested
an instruction that followed the language of Neb. Rev. Stat.
§ 28-1407 (Reissue 2008). He asserts that the same language
was proposed by the defendant in State v. Mowell, 267 Neb. 83,
672 N.W.2d 389 (2003). In Mowell, we stated that the defend-
ant had presented an instruction which set forth the choice of
evils defense provided by § 28-1407 and that the choice of
evils defense

requires that a defendant (1) acts to avoid a greater
harm; (2) reasonably believes that the particular action
is necessary to avoid a specific and immediate harm;
and (3) reasonably believes that the selected action is the
least harmful alternative to avoid the harm, either actual
or reasonably believed by the defendant to be certain
to occur.
267 Neb. at 94, 672 N.W.2d at 399. We did not decide in
Mowell whether the instruction proposed by the defendant was
a correct statement of law, and we further questioned whether
a choice of evils justification was available as a defense to a
charge of being a felon in possession of a firearm. Without
deciding either issue, we assumed for the sake of argument
that the proposed instruction was a correct statement of law
and that the defense was generally available against a charge
of being a felon in possession of a firearm. Having made such
assumptions, we nevertheless concluded that under the facts of
the case at hand, the defendant in Mowell was not entitled to an
instruction on the choice of evils defense. If we were to make
the same assumptions in this case, and if we were to assume
that Custer’s proposed instruction was based on the language
of § 28-1407, similar to Mowell, we would again conclude that
the evidence in this case did not entitle the defendant, Custer,
to a choice of evils instruction.
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In Mowell, we emphasized that the choice of evils defense
requires that the defendant’s actions are “‘necessary to avoid
a specific and immediately imminent harm’” and that “gen-
eralized and nonimmediate fears are inadequate grounds upon
which to justify a violation of law.” 267 Neb. at 96, 672
N.W.2d at 400. After reviewing the evidence in Mowell, we
noted that “even if [the defendant] felt threatened and harassed
by [the victim] to a point where he feared for his safety, [the
defendant] had ample opportunity” to avoid the danger. 267
Neb. at 97, 672 N.W.2d at 401.

Custer argues that the facts of the present case are different
from those in Mowell, because the threat in Mowell was vague
and the defendant in Mowell possessed the firearm for a longer
period of time. He contends that in this case, McCormick’s
threats against him “were far more repeated, direct, and unam-
biguous,” brief for appellant at 23, and that he did not possess
the firearm until he was faced with a specific and immedi-
ate harm.

Although the facts of this case differ from those in Mowell,
the evidence in this case does not show that at the time Custer
took possession of the firearm he faced a specific and imme-
diately imminent harm. The evidence most favorable to Custer
was his own testimony that when he arrived at Leal’s house,
he saw that McCormick was still there and that, fearing that
he was being set up, he retrieved the gun from the back seat
of the truck. At the time he retrieved the gun, Custer was still
inside the truck and he had the opportunity to drive away;
instead, he grabbed the gun, got out of the truck, and walked
toward McCormick. Under Custer’s version of events, he
did not face a specific and immediately imminent harm until
McCormick rushed at him with a knife, which did not occur
until after Custer had already grabbed the gun, gotten out of
the truck, and approached McCormick. That is, Custer pos-
sessed the firearm—the crime of which he was convicted—
not to avoid a specific and immediate harm, but instead,
before the harm developed. Therefore, even if we were to
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assume Custer tendered a proposed instruction that followed
the language of § 28-1407, and the defense was available to
a charge of being a felon in possession of a firearm, we con-
clude that the district court did not err when it determined
that a choice of evils instruction was not warranted by the
evidence in this case.

Jury Instruction Defining Premeditation
Was Not Improper.

Custer next claims that the district court erred when it gave
an instruction defining premeditation which included language
that was not included in the statutory definition of premedita-
tion. We conclude as a matter of law that the district court did
not err when it gave the instruction.

The district court gave jury instruction No. 7 which
instructed the jury on definitions of various terms relevant to
the charges against Custer. The instruction included a defini-
tion of premeditation based on NJI2d Crim. 4.0. The court
instructed: “Premeditation means to form the intent to do
something before it is done. The time needed for premedita-
tion may be so short as to be instantaneous provided that the
intent to act is formed before the act and not simultaneously
with the act.” Custer objected to the second sentence of the
definition for premeditation because it did not conform to the
statutory definition of premeditation under Neb. Rev. Stat.
§ 28-302 (Reissue 2008). The definition of premeditation in
jury instruction No. 7 is nearly identical to the definition pro-
vided in NJI2d Crim. 4.0. In comparison to instruction No. 7,
§ 28-302(3) provides one sentence, i.e.: “Premeditation shall
mean a design formed to do something before it is done,” but
does not contain a second sentence regarding the time needed
for premeditation.

[9] The argument made by Custer regarding the variance
between the statutory definition in § 28-302(3) and instruc-
tion No. 7 was rejected by this court in State v. Taylor, 282
Neb. 297, 803 N.W.2d 746 (2011). In Taylor, we noted that
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the second sentence of NJI2d Crim. 4.0 had “apparently been
added to further specify the meaning of ‘before’ as it was
used in § 28-302(3).” 282 Neb. at 310, 803 N.W.2d at 758.
We reviewed our precedent to the effect that no particular
length of time for premeditation is required, provided that the
intent to kill is formed before the act is committed and not
simultaneously with the act that caused the death, as well as
other precedent to the effect that the duration of time required
to establish premeditation may be so short that it is instanta-
neous. /d.

Custer argues that the instruction was erroneous because
“these two words [‘instantaneous’ and ‘simultaneous’] are syn-
onyms that mean something occurring in the same moment.”
Brief for appellant at 30. He contends that instructing the jury
that premeditation may be “instantaneous” violates the statu-
tory requirement that intent must be formed before the act is
done. We disagree.

“Instantaneous” is defined as “done, occurring, or acting
without any perceptible duration of time,” Webster’s Third New
International Dictionary of the English Language, Unabridged
1171 (1993), whereas “simultaneous” is defined as “existing
or occurring at the same time,” id. at 2122. The two words are
not synonymous; “instantaneous” refers to the passage of time
during which something occurs, while “simultaneous” refers
to the point in time at which two or more things occur. Thus,
premeditation may occur instantaneously, or in an amount of
time of imperceptible duration, but without occurring simul-
taneously with, or at the same point in time as, the act. The
instruction makes it clear that although premeditation may be
instantaneous, it must nevertheless occur before the act and
not simultaneous with it. The instruction therefore does not
contradict the statutory requirement that premeditation must
occur before the act. The instruction instead explains that,
while premeditation must occur before the act and not simul-
taneous with it, premeditation need not occur for any minimal
duration of time and may occur in an instant, that is, may be
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instantaneous. Custer also argues that the instruction is a viola-
tion of the separation of powers because it adds to the defini-
tion of premeditation provided by the Legislature. However,
a court’s proper role is to interpret statutes and clarify their
meaning. See Taylor, supra. The instruction given in this case
interprets and clarifies the statutory definition; it does not
change or contradict the statutory definition.

Similar to our discussion in Taylor, supra, we conclude that
jury instruction No. 7 in this case conformed to our interpreta-
tion of premeditation as it is used in § 28-302(3). Accordingly,
as a matter of law, the district court did not err when it gave the
definition of premeditation in instruction No. 7, and we reject
this assignment of error.

The Evidence Was Sufficient to Support Custer's
Conviction for First Degree Murder.

Custer claims that there was not sufficient evidence to
sustain a conviction for first degree murder because the evi-
dence did not show that he killed McCormick with deliberate
and premeditated malice. The theory of Custer’s defense was
essentially that he killed McCormick in self-defense. The State
contends that its evidence established that Custer committed
first degree murder, that there was no sudden quarrel, and that
Custer did not kill McCormick in self-defense. We conclude
that there was sufficient evidence from which the jury could
have found that Custer committed first degree murder.

As an initial matter, we note that Custer’s claim of insuf-
ficient evidence of deliberate and premeditated malice relies in
part on his argument, which we rejected above, that premedita-
tion cannot be “instantaneous” because instantaneous premedi-
tation is synonymous with intent formed simultaneously with
the act. To the extent Custer’s argument is that there was not
sufficient evidence of premeditation because the State proved
only instantaneous premeditation, we reject such argument,
because instantaneous premeditation is sufficient.

Custer’s main argument is that there was insufficient evi-
dence of first degree murder, because there was evidence that
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he did not come to Leal’s house planning to kill McCormick,
that he instead came to settle the dispute over the money he
owed to McCormick, that he grabbed the gun from the back
seat of the truck only after he became concerned that he
was being set up, and that he did not shoot McCormick until
McCormick lunged at him with a knife. Custer contends that
this evidence shows that the killing was not done with deliber-
ate and premeditated malice and that instead, it was done upon
a sudden quarrel and in self-defense.

Although there was evidence in support of the version of
events as urged by Custer, the State presented evidence which
contradicted Custer’s version of how the incident occurred
and from which the jury could have found that Custer killed
McCormick with deliberate and premeditated malice and that
the killing did not result from a sudden quarrel and was not
justified as self-defense. The State’s evidence included the
testimony by Leal and by Wright which indicated that Custer
got out of the truck armed with a gun, left the engine running,
walked toward McCormick, and shot him twice within sec-
onds—all before a sudden quarrel developed or self-defense
was justified.

The main evidence supporting Custer’s version of events
was his testimony in his own defense. But he also directs our
attention to physical evidence, including evidence regarding
the trajectory of the gunshots, which he asserts supports his
version of events over the version of events recounted by other
witnesses. Thus, in this trial, there was conflicting testimony
regarding the events surrounding the shooting, and there was
other evidence which the jury may have found relevant to its
determination of the accuracy or credibility of the witnesses’
testimony. As the finder of fact, the jury resolved the tension
and conflicts in the evidence.

In reviewing a claim that the evidence was insufficient to
support a criminal conviction, an appellate court does not
resolve conflicts in the evidence, pass on the credibility of
witnesses, or reweigh the evidence; such matters are for the
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finder of fact, and a conviction will be affirmed, in the absence
of prejudicial error, if the evidence admitted at trial, viewed
and construed most favorably to the State, is sufficient to sup-
port the conviction. State v. Davis, 290 Neb. 826, 862 N.W.2d
731 (2015).

Viewing the evidence in the light most favorable to the
State, we conclude that the evidence was sufficient to support
Custer’s conviction for first degree murder. We therefore reject
this assignment of error.

Prosecutor’s Comments During Closing
Arguments Were Not Improper.

Custer next claims that the State committed prosecuto-
rial misconduct when it made certain statements during clos-
ing arguments. Custer takes issue with the State’s comments
regarding the amount of time he had to prepare his testimony
for trial and the State’s comments highlighting his failure
to report the shooting and McCormick’s alleged aggressive
actions to the police. He contends that the statements were
improper comments on the exercise of his right to remain
silent. We conclude that the State’s comments during closing
arguments were not improper and did not constitute prosecuto-
rial misconduct.

[10,11] We note that Custer did not object when the State
questioned him about these issues on cross-examination or
when the State remarked on these issues during closing argu-
ments; the claim on appeal is limited to the prosecutor’s
comments made during closing arguments. When a party has
knowledge during trial of irregularity or misconduct, the party
must timely assert his or her right to a mistrial. State v
Stricklin, 290 Neb. 542, 861 N.W.2d 367 (2015). A party who
fails to make a timely motion for mistrial based on prosecuto-
rial misconduct waives the right to assert on appeal that the
court erred in not declaring a mistrial due to such prosecutorial
misconduct. /d.

Although Custer acknowledges that he failed to object to
the alleged prosecutorial misconduct at trial, he argues that
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we should note the alleged misconduct as plain error. When a
defendant has not preserved a claim of prosecutorial miscon-
duct for direct appeal, we will review the record only for plain
error. State v. Dubray, 289 Neb. 208, 854 N.W.2d 584 (2014).
We apply the plain error exception to the contemporaneous-
objection rule sparingly. State v. Alarcon-Chavez, 284 Neb.
322, 821 N.W.2d 359 (2012). Therefore, in this case, we will
review the record for plain error with regard to Custer’s allega-
tions of prosecutorial misconduct.

[12] An appellate court may find plain error on appeal when
an error unasserted or uncomplained of at trial, but plainly
evident from the record, prejudicially affects a litigant’s sub-
stantial right and, if uncorrected, would result in damage to the
integrity, reputation, and fairness of the judicial process. /d.
Generally, we will find plain error only when a miscarriage of
justice would otherwise occur. /d.

[13,14] Prosecutorial misconduct encompasses conduct that
violates legal or ethical standards for various contexts because
the conduct will or may undermine a defendant’s right to a
fair trial. Dubray, supra. In assessing allegations of prosecuto-
rial misconduct in closing arguments, a court first determines
whether the prosecutor’s remarks were improper. It is then nec-
essary to determine the extent to which the improper remarks
had a prejudicial effect on the defendant’s right to a fair trial.
State v. Watt, 285 Neb. 647, 832 N.W.2d 459 (2013). The first
step in our analysis, then, is to determine whether the State’s
comments to the jury regarding the amount of time Custer had
to consider his testimony and Custer’s failure to report the inci-
dent were improper.

[15,16] With regard to whether remarks made during clos-
ing arguments are improper, we have stated that prosecutors
are charged with the duty to conduct criminal trials in such a
manner that the accused may have a fair and impartial trial,
and prosecutors are not to inflame the prejudices or excite the
passions of the jury against the accused. /d. A prosecutor’s con-
duct that does not mislead and unduly influence the jury does
not constitute misconduct. /d.
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Custer asserts that it was improper for the State to note that
Custer did not report to police his allegations that McCormick
had threatened him with a knife, which allegations form the
basis for his claim of self-defense. The State further noted that
Custer had 15 months and the advantage of hearing other wit-
nesses’ testimony in order to prepare his testimony in his own
defense. The State contrasted this with the trial testimony of
Leal and Wright, which was consistent with statements they
gave to police within hours after the incident.

[17] Custer argues that these comments by the prosecutor
violated a line of cases beginning with Doyle v. Ohio, 426 U.S.
610, 611, 96 S. Ct. 2240, 49 L. Ed. 2d 91 (1976), in which
the U.S. Supreme Court held that the State may not “seek to
impeach a defendant’s exculpatory story, told for the first time
at trial, by cross-examining the defendant about his failure to
have told the story after receiving Miranda warnings at the
time of his arrest.” In Fletcher v. Weir, 455 U.S. 603, 607, 102
S. Ct. 1309, 71 L. Ed. 2d 490 (1982), the U.S. Supreme Court
clarified that the Doyle rule did not necessarily apply to a pros-
ecutor’s remarks about a postarrest silence occurring before
Miranda warnings and stated:

In the absence of the sort of affirmative assurances
embodied in the Miranda warnings [to the effect that his
silence will not be used against him or her], we do not
believe that it violates due process of law for a State to
permit cross-examination as to [pre-Miranda] postarrest
silence when a defendant chooses to take the stand.

Similar to Fletcher, supra, in Nebraska, we have stated that “it
is not a violation of fundamental fairness for the State to use a
defendant’s pre-Miranda silence as impeachment or as substan-
tive evidence of sanity.” State v. Harms, 263 Neb. 814, 824-25,
643 N.W.2d 359, 371 (2002). We have explicitly extended the
protection of Doyle to a prosecutor’s comments on the defend-
ant’s silence made in closing argument. See State v. Lopez,
274 Neb. 756, 743 N.W.2d 351 (2008). The Doyle challenge
in the instant case is to the prosecutor’s remarks during clos-
ing argument.
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Custer directs our attention to State v. Lofquest, 227 Neb.
567, 418 N.W.2d 595 (1988). In Lofquest, we noted that the
State’s remarks, some of which were made during the pros-
ecutor’s closing, referred to the defendant’s failure to tell
his story to police at any time prior to the trial. We stated in
Lofquest that the dispositive factor with respect to a prosecu-
tor’s remarks regarding a defendant’s silence is the period of
silence to which the prosecutor referred—that is, whether it
is the period before or the period after the defendant received
Miranda warnings. We determined that the prosecutor’s “gen-
eralized questions and comments [made] it nearly impos-
sible to discern, for purposes of a Doyle inquiry, what period
of silence the prosecution was referring to, pre-Miranda or
post-Miranda” and that “the prosecutor’s remarks could be
construed as referring to [the defendant’s] silence from the
first police contact through the moment before [the defendant]
told his story at trial.” 227 Neb. at 570, 418 N.W.2d at 597.
We concluded that the prosecutor’s remarks in Lofquest were
improper because “[w]e cannot allow prosecutors to sidestep
the Doyle protections by skirting the edge of the law with
vague and imprecise references to a defendant’s silence.” 227
Neb. at 570, 418 N.W.2d at 597.

Custer argues that, similar to Lofquest, the State’s remarks
made during closing argument in this case encompassed the
entire period until he testified at trial and that the remarks
were therefore improper. However, we note that the remarks
in which the State referred specifically to Custer’s silence
clearly pertained to a time before his arrest and before
Miranda warnings were given. During closing arguments, the
State discussed Custer’s actions immediately after the shoot-
ing and stated that he did not call police. The State remarked,
“He even sees the police car drive by and never bothers to
tell anybody that he was just in this life and death struggle.
Never tells the police about that.” These remarks clearly refer
to Custer’s silence at a time before he was arrested and given
Miranda warnings. They were unlike the remarks we found
improper in Lofquest, supra, in which the State imprecisely
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referred to the defendant’s silence prior to trial, which period
might have included times after the defendant received post-
Miranda warnings.

Custer argues that in addition to the remarks discussed
above specifically referring to Custer’s failure to report the
incident to police, the State’s remarks regarding the amount
of time he had to prepare his testimony prior to trial were
effectively improper comments on his silence. He argues that
the time period before trial necessarily includes some time
after his arrest and after he invoked his rights. He notes that
in closing arguments, the State remarked that “Custer wrapped
his story around the forensics after having 15 months to look
at it by hearing the testimony about seeing—here’s the angle
here and know that [McCormick] go [sic] wounded right
here,” and later repeated that “Custer forms his story around
the forensics.”

We do not read these remarks as commenting on Custer’s
silence after his arrest and after invocation of his right to
remain silent. Instead, the remarks are similar to those in State
v. Jacob, 253 Neb. 950, 974, 574 N.W.2d 117, 137 (1998),
abrogated on other grounds, State v. Nolan, 283 Neb. 50,
807 N.W.2d 520 (2012), in which the prosecutor stated dur-
ing closing arguments that before the defendant testified at
trial, he “‘had five years to think of his answers, five years
to run through all of this. Five years to prepare’” and that he
had “‘sat through this trial and heard every witness and every
question.”” We characterized the State’s remarks in Jacob as
commenting on the defendant’s credibility and as implying that
“in evaluating the credibility of [the defendant’s] testimony, the
jury should consider that [the defendant] had the benefit of first
hearing all the witnesses’ testimony and had 5 years to prepare
his testimony.” Id. at 975-76, 574 N.W.2d at 138. We stated
that we found “nothing in the argument that can be construed
as a comment on [the defendant’s] silence.” Id. at 976, 574
N.W.2d at 138. Similar to the remarks in Jacob, the remarks
by the State in closing argument in this case were directed to
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the credibility of Custer’s testimony rather than remarks on
Custer’s silence.

We conclude that the State’s remarks during closing argu-
ments were not improper, and we therefore need not consider
whether the comments prejudiced Custer’s right to a fair trial.
Because there was no prosecutorial misconduct and no plain
error, we reject Custer’s assignment of error.

District Court Properly Modified Custer’s
Sentence of Life Imprisonment by Removing
Erroneous Language Regarding Parole

in the Valid Written Order.

Custer claims that the district court erred when, at the sen-
tencing hearing, it orally sentenced him on the first degree
murder conviction to life imprisonment “without the possi-
bility of parole.” Because we conclude that the district court
properly modified the invalid oral sentence by entering a valid
written order that removed the erroneous language of “without
the possibility of parole,” there is no merit to this assignment
of error.

When imposing the sentence for first degree murder, the
court stated at the sentencing hearing that the sentence was “a
sentence of not less than a period of your natural life without
the possibility of parole.” However, the subsequent written
sentencing order omitted the language regarding the possibility
of parole.

[18] Custer was convicted of first degree murder, a Class [A
felony. Under Neb. Rev. Stat. § 28-105 (Cum. Supp. 2014), a
Class IA felony is punishable by life imprisonment, but the
statute does not authorize a sentence of life imprisonment
without the possibility of parole. Therefore, a sentence of life
imprisonment “without the possibility of parole” is erroneous,
but not void. See State v. Conover, 270 Neb. 446, 703 N.W.2d
898 (2005). Custer urges us to remand the cause for resentenc-
ing. Although the State does not dispute that a sentence of
life imprisonment without the possibility of parole is errone-
ous, it argues that in this case, the written sentencing order,
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which does not contain the “without the possibility of parole”
language, is controlling over the earlier sentence orally pro-
nounced and that there is no need to remand the cause for
resentencing. We agree with the State.

[19,20] We have held that a sentence validly imposed takes
effect from the time it is pronounced. State v. Clark, 278 Neb.
557, 772 N.W.2d 559 (2009). And when a valid sentence has
been put into execution, the trial court cannot modify, amend,
or revise it in any way, either during or after the term or session
of court at which the sentence was imposed. /d. As a result,
we have held that when there is a conflict between the record
of a judgment and the verbatim record of the proceedings in
open court, the verbatim record of the earlier proceedings in
open court prevails. See State v. Salyers, 239 Neb. 1002, 480
N.W.2d 173 (1992). These holdings presume an initial sentence
was validly imposed.

[21] In this case, the sentence pronounced at the sentenc-
ing hearing was erroneous to the extent the court stated that
imprisonment would be without the possibility of parole. See
Conover, supra. We have held that where a portion of a sen-
tence is valid and a portion is invalid or erroneous, the court
has authority to modify or revise the sentence by removing the
invalid or erroneous portion of the sentence if the remaining
portion of the sentence constitutes a complete valid sentence.
State v. McDermott, 200 Neb. 337, 263 N.W.2d 482 (1978).
We therefore determine that the district court had authority to
modify the sentence to remove the erroneous language, and
the relief sought in this assignment of error has been accorded
to Custer.

Sentences Imposed by District Court for Custer’s
Convictions for Use of a Firearm to Commit a
Felony and Being a Felon in Possession of a
Firearm Were Not an Abuse of Discretion.

Custer further claims that the district court imposed exces-
sive sentences on the convictions for use of a firearm to com-
mit a felony and being a felon in possession of a firearm.
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We find no abuse of discretion in the sentences imposed for
these convictions.

In addition to the sentence of life imprisonment it imposed
for first degree murder, the district court sentenced Custer to
imprisonment for 20 to 50 years for use of a firearm to commit
a felony and for 10 to 20 years for being a felon in posses-
sion of a firearm. The court ordered all sentences to be served
consecutively. Life imprisonment was the only sentence avail-
able for the first degree murder conviction; therefore, Custer’s
excessive sentence arguments focus on the sentences for use of
a firearm to commit a felony and being a felon in possession
of a firearm.

Custer’s conviction for being a felon in possession of a fire-
arm, first offense, is a Class ID felony under Neb. Rev. Stat.
§ 28-1206(3)(b) (Cum. Supp. 2014). A Class ID felony is pun-
ishable by imprisonment for a mandatory minimum of 3 years
and a maximum of 50 years under § 28-105. Use of a firearm
to commit a felony is a Class IC felony under Neb. Rev. Stat.
§ 28-1205(1)(c) (Cum. Supp. 2014). A Class IC felony is pun-
ishable by imprisonment for a mandatory minimum of 5 years
and a maximum of 50 years under § 28-105. And the sentence
for use of a firearm to commit a felony must be consecu-
tive to any other sentence imposed under § 28-1205(3). The
sentences imposed by the district court were therefore within
statutory limits.

[22,23] An appellate court will not disturb a sentence
imposed within the statutory limits absent an abuse of discre-
tion by the trial court. State v. Hunnel, 290 Neb. 1039, 863
N.W.2d 442 (2015). When imposing a sentence, a sentencing
judge should consider the defendant’s (1) age, (2) mentality,
(3) education and experience, (4) social and cultural back-
ground, (5) past criminal record or record of law-abiding
conduct, and (6) motivation for the offense, as well as (7) the
nature of the offense, and (8) the violence involved in the com-
mission of the crime. /d. The appropriateness of a sentence is
necessarily a subjective judgment and includes the sentencing
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judge’s observation of the defendant’s demeanor and attitude
and all the facts and circumstances surrounding the defendant’s
life. Id.

Custer notes that although § 28-1205(3) requires that the
sentence for use of a firearm to commit a felony must be
consecutive to any other sentence imposed, there is no similar
requirement with respect to the sentence for being a felon in
possession of a firearm under § 28-1206. He therefore urges
that the sentence for being a felon in possession of a firearm
should have been ordered to be served concurrently to the
sentence for first degree murder. He also contends that a lesser
term of years was appropriate for the sentence for use of a
firearm to commit a felony. He asserts that mitigating factors
include the lack of a significant history of violent crime, the
role his addiction to methamphetamine played in contributing
to this and his prior offenses, his remorse for this offense, and
his subjective belief that he acted in self-defense.

With regard to Custer’s criminal history, although it may not
include numerous violent offenses, it dates back to 1999 and
includes several serious offenses, including burglary, theft, and
assault. Custer also showed a history of substance abuse and a
high risk to reoffend.

The record of the sentencing hearing shows that the court
considered the appropriate factors in determining Custer’s
sentences, and the record does not show that the court consid-
ered improper factors. With regard to Custer’s argument that
he acted in self-defense, the district court noted that “[t]here
were any number of points in the time that this lead [sic] to
the event of the night that . . . McCormick was killed where
any number of people, including yourself could have stopped
it, any of you could have stopped it and you didn’t.” The court
particularly questioned why Custer got out of the truck after he
suspected he may have been set up.

Having reviewed the record, we cannot say that the sen-
tences imposed by the district court were an abuse of discre-
tion. We reject this assignment of error.
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Sentencing Order Is Modified to Reflect
Proper Credit for Time Served.

Finally, the State contends that the court committed plain
error in the manner in which it ordered time served to be
credited. The State asserts that the court ordered the time to
be credited against all three of Custer’s sentences. We agree
that there was plain error in the crediting of time served, and
we therefore modify the sentencing order to reflect the proper
crediting of time served.

At Custer’s sentencing hearing, the district court stated in
connection with both the sentence for use of a firearm to com-
mit a felony and the sentence for being a felon in possession
of a firearm that Custer would be given credit for 503 days he
had previously served. The written order stated in a paragraph
separate from the paragraphs imposing sentences that Custer
“shall receive credit for five hundred three (503) days for time
already served.” The State argues that the sentencing order
indicates that time is to be credited against all the sentences,
including the sentence for first degree murder.

[24,25] When a defendant is sentenced to life imprison-
ment for first degree murder, the defendant is not entitled
to credit for time served in custodial detention pending trial
and sentence; however, when the defendant receives a sen-
tence consecutive to the life sentence that has maximum and
minimum terms, the defendant is entitled to receive credit
for time served against the consecutive sentence. State v. Ely,
287 Neb. 147, 841 N.W.2d 216 (2014). A sentencing judge
must separately determine, state, and grant the amount of
credit on the defendant’s sentence to which the defendant is
entitled. /d.

[26] Although under Neb. Rev. Stat. § 83-1,106 (Reissue
2014), an offender shall be given credit for time served as
a result of the charges that led to the sentences, presentence
credit is applied only once. Therefore, when consecutive sen-
tences are imposed for two or more offenses, periods of
presentence incarceration may be credited only against the
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aggregate of all terms imposed. State v. Williams, 282 Neb.
182, 802 N.W.2d 421 (2011).

In this case, the court’s oral pronouncement of sentence
appeared to apply the full credit to each of the sentences for
use of a fircarm to commit a felony and for being a felon
in possession of a firearm; the written sentencing order was
unclear with regard to how the credit should be applied. We
therefore modify the sentencing order to state that Custer is
entitled to credit for time served in the amount of 503 days for
time already served against the aggregate of the minimum and
the aggregate of the maximum sentences of imprisonment for
use of a firearm to commit a felony and for being a felon in
possession of a firearm. See Williams, supra.

CONCLUSION
Having rejected Custer’s assignments of error, we affirm
Custer’s convictions. We affirm Custer’s sentences as modi-
fied to correct plain error in the application of the credit for
time served. The sentencing order shall be modified to state
that Custer is entitled to credit for time served in the amount
of 503 days for time already served against the aggregate of
the minimum and the aggregate of the maximum sentences of
imprisonment for use of a firearm to commit a felony and for

being a felon in possession of a firearm.

AFFIRMED AS MODIFIED.
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Postconviction: Constitutional Law: Appeal and Error. In appeals
from postconviction proceedings, an appellate court reviews de novo
a determination that the defendant failed to allege sufficient facts to
demonstrate a violation of his or her constitutional rights or that the
record and files affirmatively show that the defendant is entitled to
no relief.

Postconviction: Constitutional Law: Proof. In a motion for postcon-
viction relief, the defendant must allege facts which, if proved, consti-
tute a denial or violation of his or her rights under the U.S. or Nebraska
Constitution, causing the judgment against the defendant to be void
or Voidable.

: . A court must grant an evidentiary hearing to resolve
the ¢ clalms in a postconviction motion when the motion contains factual
allegations which, if proved, constitute an infringement of the defend-
ant’s rights under the Nebraska or federal Constitution.

Postconviction: Proof. If a postconviction motion alleges only conclu-
sions of fact or law, or if the records and files in the case affirmatively
show that the defendant is entitled to no relief, the court is not required
to grant an evidentiary hearing.

Constitutional Law: Effectiveness of Counsel. A proper ineffective
assistance of counsel claim alleges a violation of the fundamental con-
stitutional right to a fair trial.

Effectiveness of Counsel: Proof: Appeal and Error. To prevail
on a claim of ineffective assistance of counsel under Strickland v.
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984),
the defendant must show that his or her counsel’s performance was
deficient and that this deficient performance actually prejudiced the
defendant’s defense.
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: . To show prejudice under the prejudice component of
the Strzckland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed.
2d 674 (1984), test, the defendant must demonstrate a reasonable prob-
ability that but for his or her counsel’s deficient performance, the result
of the proceeding would have been different.

. Proof: Words and Phrases. A reasonable probability does not require

that it be more likely than not that the deficient performance altered the
outcome of the case; rather, the defendant must show a probability suf-
ficient to undermine confidence in the outcome.

. Effectiveness of Counsel. A court may address the two prongs of the

Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984), test, deficient performance and prejudice, in either order.
Postconviction: Effectiveness of Counsel: Appeal and Error. A claim
of ineffective assistance of appellate counsel which could not have been
raised on direct appeal may be raised on postconviction review.
Effectiveness of Counsel: Appeal and Error. When analyzing a claim
of ineffective assistance of appellate counsel, courts usually begin by
determining whether appellate counsel actually prejudiced the defend-
ant. That is, courts begin by assessing the strength of the claim appellate
counsel failed to raise.

_ . Counsel’s failure to raise an issue on appeal could be inef-
fective assistance only if there is a reasonable probability that inclusion
of the issue would have changed the result of the appeal.

: . When a case presents layered ineffectiveness claims, an
appellate court determines the prejudice prong of appellate counsel’s
performance by focusing on whether trial counsel was ineffective under
the Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed.
2d 674 (1984), test. If trial counsel was not ineffective, then the defend-
ant suffered no prejudice when appellate counsel failed to bring an inef-
fective assistance of trial counsel claim.

Trial: Prosecuting Attorneys. Prosecutors are charged with the duty to
conduct criminal trials in a manner that provides the accused with a fair
and impartial trial.

Trial: Prosecuting Attorneys: Words and Phrases. Generally, pros-
ecutorial misconduct encompasses conduct that violates legal or ethical
standards for various contexts because the conduct will or may under-
mine a defendant’s right to a fair trial.

Trial: Prosecuting Attorneys. Generally, in assessing allegations of
prosecutorial misconduct in closing arguments, a court first determines
whether the prosecutor’s remarks were improper. It is then necessary to
determine the extent to which the improper remarks had a prejudicial
effect on the defendant’s right to a fair trial.
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. When a prosecutor’s comments rest on reasonably drawn
inferences from the evidence, he or she is permitted to present a spir-
ited summation that a defense theory is illogical or unsupported by the
evidence and to highlight the relative believability of witnesses for the
State and the defense. These types of comments are a major purpose of
summation, and they are distinguishable from attacking a defense coun-
sel’s personal character or stating a personal opinion about the character
of a defendant or witness.

Trial: Prosecuting Attorneys: Juries. A distinction exists between
arguing that a defense strategy is intended to distract jurors from what
the evidence shows, which is not misconduct, and arguing that a defense
counsel is deceitful, which is misconduct.

Trial: Photographs. If the State demonstrates that a police photograph
in question is not unduly prejudicial and that it has substantial evidential
value independent of other evidence, it is admissible.

: Caution must be exercised when introducing police file

photographs so that the defendant is not prejudiced by evidence of a
prior contact with the police. In order to avoid such a prejudicial effect
where the fact of a prior criminal record is not properly before the jury,
the prosecution should avoid (1) use of such pictures in a form in which
they may be identified as police pictures and (2) references in testimony
to the files from which they were obtained.
Trial: Verdicts: Appeal and Error. Harmless error review looks
to the basis on which the trier of fact actually rested its verdict; the
inquiry is not whether in a trial that occurred without the error a guilty
verdict would surely have been rendered, but whether the actual guilty
verdict rendered in the questioned trial was surely unattributable to
the error.

Appeal from the District Court for Douglas County: MARLON

A. PoLk, Judge. Affirmed in part, and in part reversed and
remanded for further proceedings.

Michael J. Wilson, of Schaefer Shapiro, L.L.P., for appellant.

Douglas J. Peterson, Attorney General, and Nathan A. Liss

for appellee.

Joshua Nolan, pro se.

HEeavican, C.J., WRIGHT, CONNOLLY, MCCORMACK, MILLER-

LErRMAN, CASSEL, and STACY, JJ.
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MILLER-LERMAN, J.
I. NATURE OF CASE

Joshua W. Nolan, the appellant, was convicted of first
degree murder and use of a deadly weapon to commit a
felony in connection with the killing of Justin Gaines. He was
sentenced to a term of life imprisonment for the first degree
murder conviction and a term of 10 years’ imprisonment for
the use of a deadly weapon to commit a felony conviction,
to be served consecutively. On direct appeal, we affirmed
Nolan’s convictions and sentences. See State v. Nolan, 283
Neb. 50, 807 N.W.2d 520 (2012). On March 31, 2014, Nolan
filed a pro se motion for postconviction relief. On January
21, 2015, the district court for Douglas County filed an order
in which it denied the motion without holding an evidentiary
hearing. Nolan appeals. We determine that the district court
erred when it denied Nolan an evidentiary hearing on three
of his claims, identified as A, B, and C, set forth in detail
below, and we reverse the decision of the district court on
these claims and remand the cause for an evidentiary hearing
on these claims. In all other respects, we affirm the decision
of the district court.

II. STATEMENT OF FACTS
The events underlying Nolan’s convictions and sentences
involve the shooting killing of Gaines. Nolan was 19 years old
at the time of the shooting. In our opinion regarding Nolan’s
direct appeal, we set forth the facts as follows:
The events leading up to Gaines’ death began on the
morning of September 19, 2009, the day of the shoot-
ing. Joshua Kercheval testified that at around 11:30 a.m.
that day, [Trevelle J.] Taylor and Nolan had shown up
at his house and that Kercheval drove Taylor and Nolan
around Omaha. Kercheval explained that Taylor asked
him to drive, although Kercheval was not told where
to go. Kercheval ended up driving them around town
for roughly 30 minutes before deciding to drive to a
gas station near 72d Street and Ames Avenue. Video
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surveillance from the gas station places the three of them
at the gas station from 1:21 to 1:30 p.m. Kercheval testi-
fied that when they left the gas station, he began driving
back toward his house. But as they approached the inter-
section of 45th and Vernon Streets, Taylor told Kercheval
to stop the car and Nolan and Taylor both got out. At
that point, Kercheval parked the car and was sitting in
the car texting on his telephone when he heard a number
of gunshots.

Meanwhile, at around 1 p.m., Gaines had driven past
a home near 45th Street and Curtis Avenue and had seen
Catrice Bryson, a close family friend, in the driveway.
Bryson was at the house visiting a friend and her baby,
but had stepped outside to smoke a cigarette. Gaines
pulled into the driveway, parked right behind Bryson’s
car, and greeted Bryson with a hug. Bryson and Gaines
began talking; Gaines sat back in his car, on the driver’s
side, one foot in, one foot out, with the car door open.
Bryson, standing with the open car door between her and
Gaines, continued talking with Gaines for roughly 10 to
15 minutes. Toward the end of their conversation, Bryson
went to get a pen from her car to give Gaines her tele-
phone number.

When Bryson turned back around, she saw two indi-
viduals with guns behind Gaines’ car and she heard shoot-
ing. The two shooters were on each side of Gaines’ car,
angled toward each other. Bryson described the shooter
on the passenger’s side of Gaines’ car as a black male in
his early twenties with a beard and goatee and shoulder-
length hair in braids, wearing a “do-rag.” Bryson identi-
fied the shooter on the passenger’s side of Gaines’ car
as Nolan.

Gaines, while still sitting in the driver’s-side seat of
his car, was shot in the back. Once Gaines had been hit,
the shooters made their escape, each fleeing in opposite
directions on Curtis Avenue. At that point, Bryson began
screaming for help. Several people responded, and the
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police arrived quickly thereafter. Gaines was transported
to a nearby hospital, but never regained consciousness
and was pronounced dead.

Several eyewitnesses to the aftermath of the shooting
testified at trial. Heather Riesselman, at the time of the
shooting, lived close to the house where the shooting
took place. On the day of the shooting, at approximately
1:40 p.m., Riesselman was outside on her porch with her
daughter. At that time, Riesselman saw a young black
man “jogging down the street.” Riesselman described
him as being roughly 5 feet 10 inches tall, medium build,
medium complexion, with his hair in braids and with a
long, thin goatee. Riesselman identified the man, in court,
as Nolan.

Carrie Schlabs was Riesselman’s next-door neighbor.
At approximately 1:30 p.m. on the day of the shooting,
Schlabs was at home with her husband and two friends
when they heard gunshots and dove to the floor. Once
the gunfire ceased, Schlabs heard screaming, so she got
to her feet and ran out to her front porch. Once outside,
Schlabs started running toward the screams on Curtis
Avenue, to the south, and she saw a young man running
to the north. Schlabs saw the young man holding his left
side, which made her think that he had been shot. Schlabs
ran up to him, getting to within a foot of him, and asked
if he needed help. In response, the individual just smiled
at Schlabs. At that point, Schlabs continued on toward the
screams. While Schlabs could not remember any specific
details of the young man’s physical appearance or cloth-
ing, she remembered his face. Schlabs identified the man,
in court, as Nolan.

Kercheval testified that after he had heard the gun-
shots, he had started the car, getting ready to drive
off. But then Kercheval saw Nolan approaching the car
and waited until Nolan jumped into the back passenger
seat. Once Nolan was in the car, he told Kercheval to
“Drive. Go.” Kercheval said that he began driving toward
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his house, but, at Nolan’s direction, Kercheval dropped
Nolan off near a school. Whether it was Nolan or Taylor
who was dropped off near the school was in dispute.
Kercheval’s next thought was to “go dump the car.” But
before he was able to do so, he was arrested. Taylor was
also arrested that day. Nolan, however, was not taken into
custody that day.

Eight days after the shooting, Nolan, driving in his
car, was pulled over for making an improper turn. The
officers received identification for both the driver and
the passenger. The officers knew that Nolan was associ-
ated with a local gang. Upon approaching the driver’s-
side door of the car, the arresting officer noticed bullet
holes in the car. After running data checks on both the
driver and the passenger, the officer saw that the Omaha
police homicide unit had put out a “locate” for Nolan. A
“locate” means that an officer wishes to speak with the
individual, but it does not give the officers authority to
arrest the individual.

At that point, the officer asked Nolan to get out of his
car and stand near the back fender area. Instead, Nolan
went past that area and sat on the curb. The officer
observed that Nolan moved “[v]ery quickly” and was
grabbing his waistband. The officer also observed that
Nolan’s pants were falling down and that it appeared as
if there was something heavy in his pants. Finally, when
asked if he had any weapons or other dangerous objects
on his person, Nolan did not respond. The officer con-
ducted a pat-down of Nolan, looking for weapons. The
pat-down revealed a .44-caliber gun, found in Nolan’s
waistband. A subsequent search of Nolan’s person uncov-
ered live ammunition, and Nolan was placed under arrest
at that time. The gun and ammunition were admitted into
evidence at trial over objection.

Nolan was charged with one count of murder in the
first degree and one count of use of a deadly weapon to
commit a felony. Nolan filed several pretrial motions.
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The motions relevant to this [direct] appeal are (1) a
motion to suppress the gun and ammunition recovered
from Nolan during the traffic stop, (2) a motion to
suppress identifications of Nolan by Riesselman and
Schlabs, and (3) a motion for the judge to recuse himself
from the case. Each of these motions was denied. The
case proceeded to a jury trial, and Nolan was convicted
of both crimes. Nolan was then sentenced to a term of
life imprisonment for the first degree murder conviction,
and a consecutive term of 10 years’ imprisonment for the
use of a weapon conviction. Nolan appeals.

State v. Nolan, 283 Neb. 50, 53-56, 807 N.W.2d 520, 529-

30 (2012).

Approximately 2 months after Gaines was killed, a gun was
found that was that was later matched to some of the bullet
casings that were found at the scene of the shooting. We wrote
about the finding of this gun in State v. Taylor, 287 Neb. 386,
842 N.W.2d 771 (2014). Trevelle J. Taylor was also convicted
of first degree murder and use of a deadly weapon to commit
a felony in connection with Gaines’ death. With respect to the
gun that was found, we stated in Taylor:

The State also adduced evidence that more than 2
months after the shooting, [Joseph] Copeland’s son found
a gun hidden in the bushes or trees of a nearby school.
The weapon was a semiautomatic 9-mm pistol. Three
bullet casings recovered from the scene of the shooting
were matched to the pistol.
287 Neb. at 390, 842 N.W.2d at 776.

The foregoing facts are also supported by the trial record in
this case. Joseph Copeland testified that he called the police
on November 27, 2009, because his son had found a gun at
a school near his residence. Copeland testified regarding his
son’s informing him of finding a gun and the location thereof:
“My son and his friend had been down at the school flying
an airplane, and at some point they lost the airplane in the
bushes, and they had went looking for it, and they had came
across a pistol,” and “he had brought it to the house and gave
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it to me, and then we called the police and had them come
pick it up.” When asked if the son physically took Copeland
to the area where the son had found the pistol, Copeland testi-
fied: “He did.”
At the current trial, the State’s firearms expert, Daniel
Bredow, testified that a spent bullet retrieved from Gaines’
body was a .44-caliber bullet, but it could not conclusively be
linked to the gun found on Nolan. Bullets at the scene were
fired from a .44-caliber weapon.
In our opinion in Nolan’s direct appeal at which he was
represented by counsel different from trial counsel, we restated
and consolidated Nolan’s assignments of error as follows:
[T]he district court erred in (1) denying [Nolan’s] motion
to suppress the gun and ammunition resulting from the
traffic stop, (2) denying his motion to suppress the iden-
tifications of Nolan made by [Heather] Riesselman and
[Carrie] Schlabs, (3) admitting the .44-caliber gun into
evidence in violation of Neb. Evid. R. 403 and 404, Neb.
Rev. Stat. §§ 27-403 (Reissue 2008) and 27-404 (Cum.
Supp. 2010), (4) allowing a cellular telephone company
employee to testify regarding telephone records, (5) deny-
ing his motion to recuse the trial judge, (6) giving a “step”
jury instruction, and (7) concluding that the evidence was
sufficient to sustain his convictions. Nolan, as his eighth
assignment of error, also claims that he received ineffec-
tive assistance of counsel at trial.

State v. Nolan, 283 Neb. at 56, 807 N.W.2d at 530-31. We

found no merit to any of Nolan’s assignments of error on

direct appeal.

With respect to the eighth assignment of error claiming inef-
fectiveness of trial counsel, we stated:

Nolan claims, consolidated and restated, that his trial
counsel, who was different from appellate counsel, pro-
vided ineffective assistance in three respects, by fail-
ing to (1) file a motion to suppress evidence retrieved
from the investigatory stop of Nolan’s car, (2) object
to prejudicial statements obtained through custodial
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interrogation in violation of Miranda, and (3) consult and
call a fingerprint expert or identification expert to rebut
the State’s testimony.
State v. Nolan, 283 Neb. 50, 74, 807 N.W.2d 520, 542 (2012).
With respect to Nolan’s first and second claims of inef-
fective assistance of counsel, we determined that the record
was sufficient to review the claims and that trial counsel’s
performance was not deficient. With respect to Nolan’s third
claim of ineffective assistance of counsel, we determined
that the record was not sufficient to review this claim on
direct appeal and declined to consider the claim at that time.
We stated:
Nolan claims that trial counsel should have called expert
witnesses in order to rebut aspects of the State’s case. In
particular, Nolan claims that trial counsel should have
consulted with experts on fingerprint evidence and the
reliability of eyewitness identification. But, while we
know such rebuttal evidence was not presented at trial,
the record does not establish whether trial counsel con-
sidered or explored such strategies, what may or may not
have led trial counsel not to pursue the strategies, or what
such experts would have said had they been retained and
called to testify. In other words, from our review of the
record, we cannot make any meaningful determination
whether expert testimony beneficial to Nolan could have
been produced or, if it could have, whether trial counsel
made a reasonable strategic decision not to present cer-
tain evidence. The record is, therefore, not sufficient to
adequately review these claims on direct appeal, and we
decline to consider them at this time.
State v. Nolan, 283 Neb. at 76-77, 807 N.W.2d at 543. In the
present postconviction action, Nolan repeated his allegations
regarding trial counsel’s assistance with respect to experts on
eyewitness identification and fingerprints, as claims A and B
respectively, but the district court did not hold an evidentiary
hearing on these claims. Having found no merit to Nolan’s
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assignments of error on direct appeal, we affirmed his convic-
tions and sentences.

On March 31, 2014, Nolan filed a pro se motion for post-
conviction relief. In his motion, Nolan alleged 14 claims of
ineffective assistance of trial and/or appellate counsel, which
he labeled “A” through “N.” Nolan alleged that his trial and/or
appellate counsel was ineffective for failing to

A. consult with and call an identification expert to rebut the
State’s case;

B. consult with and call a fingerprint expert to rebut the
State’s case;

C. call Gwendolyn Anderson to testify on behalf of Nolan;

D. object to prosecutor’s remarks during closing arguments
about the testimony of Joshua Kercheval;

E. consult with and call a firearms expert to rebut the
State’s case;

F. move for a rehearing of our opinion on direct appeal
regarding the identifications of Nolan made by Carrie Schlabs
and Heather Riesselman;

G. object to exhibits 169 and 170 presented by the State;

H. assign and argue on direct appeal that the handgun found
in Nolan’s possession 8 days after the murder was inadmissible
under Neb. Rev. Stat. § 27-403 (Reissue 2008);

I. move for a rehearing of our opinion on direct appeal
regarding the admissibility of the gun and ammunition found
during the traffic stop and subsequent pat-down of Nolan 8
days after the murder;

J. object to the prosecutor’s remarks during closing argu-
ments regarding “defense counsel’s job”;

K. object on grounds of prosecutorial misconduct to the
State’s use of tainted identifications and testimony of Schlabs
and Riesselman,;

L. and M. object to Nolan’s sentence of life without parole,
which is unlawful under Miller v. Alabama, 567 U.S. 460, 132
S. Ct. 2455, 183 L. Ed. 2d 407 (2012); and

N. object to the State’s presenting inadmissible hearsay evi-
dence from Copeland as to where the 9-mm gun was found.
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On January 21, 2015, the district court denied Nolan’s
motion for postconviction relief without holding an eviden-
tiary hearing. With respect to Nolan’s claims A through K
and N, the district court determined that his motion should be
denied because

the allegations were raised and addressed in his direct
appeal. In addition, these arguments relate to tactical or
strategic decisions made by trial counsel which . . . Nolan
is bound by and he is [sic] not made a requisite showing
of how he may have been prejudiced by the decisions of
trial counsel.

With respect to Nolan’s claims L and M, the district court
denied relief because Nolan was 19 years old at the time of the
offense, and therefore was not entitled to relief under Miller v.
Alabama, supra. Accordingly, the district court denied Nolan’s
motion for postconviction relief without holding an eviden-
tiary hearing.

Nolan appeals.

III. ASSIGNMENT OF ERROR
Nolan assigns that the district court erred when it denied his
motion for postconviction relief without holding an eviden-
tiary hearing.

IV. STANDARD OF REVIEW
[1] In appeals from postconviction proceedings, an appel-
late court reviews de novo a determination that the defendant
failed to allege sufficient facts to demonstrate a violation of his
or her constitutional rights or that the record and files affirma-
tively show that the defendant is entitled to no relief. State v.
Huston, 291 Neb. 708, 868 N.W.2d 766 (2015).

V. ANALYSIS

1. RELEVANT POSTCONVICTION Law
We begin by reviewing general propositions relating to
postconviction relief and ineffective assistance of counsel
claims before applying those propositions to the claims alleged
and argued by Nolan in this appeal.
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[2] The Nebraska Postconviction Act, Neb. Rev. Stat.
§ 29-3001 et seq. (Reissue 2008 & Cum. Supp. 2014), pro-
vides that postconviction relief is available to a prisoner in
custody under sentence who seeks to be released on the ground
that there was a denial or infringement of his constitutional
rights such that the judgment was void or voidable. State v.
Crawford, 291 Neb. 362, 865 N.W.2d 360 (2015). Thus, in
a motion for postconviction relief, the defendant must allege
facts which, if proved, constitute a denial or violation of his or
her rights under the U.S. or Nebraska Constitution, causing the
judgment against the defendant to be void or voidable. State v.
Crawford, supra.

[3,4] A court must grant an evidentiary hearing to resolve the
claims in a postconviction motion when the motion contains
factual allegations which, if proved, constitute an infringe-
ment of the defendant’s rights under the Nebraska or federal
Constitution. State v. Huston, supra. If a postconviction motion
alleges only conclusions of fact or law, or if the records and
files in the case affirmatively show that the defendant is
entitled to no relief, the court is not required to grant an evi-
dentiary hearing. /d.

[5-9] A proper ineffective assistance of counsel claim
alleges a violation of the fundamental constitutional right
to a fair trial. State v. Crawford, supra. To prevail on a
claim of ineffective assistance of counsel under Strickland
v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984), the defendant must show that his or her counsel’s
performance was deficient and that this deficient performance
actually prejudiced the defendant’s defense. State v. Crawford,
supra. To show prejudice under the prejudice component of
the Strickland test, the defendant must demonstrate a reason-
able probability that but for his or her counsel’s deficient
performance, the result of the proceeding would have been
different. State v. Huston, supra. A reasonable probability
does not require that it be more likely than not that the defi-
cient performance altered the outcome of the case; rather, the
defendant must show a probability sufficient to undermine
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confidence in the outcome. /d. A court may address the two
prongs of this test, deficient performance and prejudice, in
either order. /d.

[10-13] A claim of ineffective assistance of appellate coun-
sel which could not have been raised on direct appeal may
be raised on postconviction review. State v. Huston, 291 Neb.
708, 868 N.W.2d 766 (2015). When analyzing a claim of inef-
fective assistance of appellate counsel, courts usually begin by
determining whether appellate counsel actually prejudiced the
defendant. /d. That is, courts begin by assessing the strength of
the claim appellate counsel failed to raise. /d. Counsel’s fail-
ure to raise an issue on appeal could be ineffective assistance
only if there is a reasonable probability that inclusion of the
issue would have changed the result of the appeal. /d. When a
case presents layered ineffectiveness claims, we determine the
prejudice prong of appellate counsel’s performance by focusing
on whether trial counsel was ineffective under the Strickland
test. Id. If trial counsel was not ineffective, then the defendant
suffered no prejudice when appellate counsel failed to bring an
ineffective assistance of trial counsel claim. /d.

2. NOLAN’S CLAIMS FOR POSTCONVICTION RELIEF:
CraiMs A, B, AND C WARRANT
AN EVIDENTIARY HEARING

In his motion for postconviction relief, Nolan alleged 14
claims of ineffective assistance of trial and/or appellate coun-
sel, which he listed as claims A through N. The State concedes
that reversal is warranted with respect to claims A, B, and
C, and on appeal, the parties focus on claims J, G, E, and N.
Accordingly, we consider Nolan’s claims in this order.

As an initial matter, we note that the State indicates in its
appellate brief that the district court erred when it denied
Nolan’s motion for postconviction relief without a hearing on
claims A, B, and C. The State therefore concedes that reversal
and remand for an evidentiary hearing should be ordered lim-
ited to claims A, B, and C. We agree with the State.
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In claim A, Nolan alleges that his trial counsel was ineffec-
tive for failing to consult with and call an identification expert
to rebut the State’s case regarding the eyewitness identifica-
tions of Nolan as a shooter. In claim B, Nolan alleges that his
trial counsel was ineffective for failing to consult with and
call a fingerprint expert to rebut the State’s case regarding
the presence of Nolan’s fingerprints found in the vehicle in
which Nolan, Taylor, and Kercheval were riding just before
the shooting occurred. In claim C, Nolan alleges that his trial
counsel was ineffective for failing to call Anderson to testify
on Nolan’s behalf and that appellate counsel was ineffective
for failing to raise the issue of trial counsel’s ineffectiveness
on direct appeal. Anderson’s testimony would allegedly be
at odds with the State’s witnesses regarding, inter alia, what
color clothing the shooter was wearing.

In our opinion in Nolan’s direct appeal, we stated that the
record was insufficient to evaluate the substance of Nolan’s
complaints, now identified on postconviction as claims A and
B. See State v. Nolan, 283 Neb. 50, 807 N.W.2d 520 (2012).
The record is still insufficient, and an evidentiary hearing is
warranted. See State v. Seberger, 284 Neb. 40, 815 N.W.2d
910 (2012) (stating that district court erred when it failed to
grant evidentiary hearing on counsel’s ineffectiveness because,
after declining to address claim on appeal due to insufficient
record, we determined record was still insufficient to analyze
claim on defendant’s motion for postconviction relief). We
also agree with the State that claim C warrants an evidentiary
hearing. Based on the allegations in Nolan’s motion for post-
conviction relief, the record in this case, and the applicable
law, an evidentiary hearing is warranted on Nolan’s claims
A, B, and C. Thus, we determine that the district court erred
with respect to claims A, B, and C, and we reverse the district
court’s ruling denying these claims without an evidentiary
hearing and remand the cause for an evidentiary hearing on
claims A, B, and C.
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3. NoLAN’S CLAIMS FOR POSTCONVICTION RELIEF:
Crams J, G, E, AND N

(a) Claim J: Prosecutor’s Remarks During Closing
Regarding Defense Counsel Summation

In claim J, Nolan alleges that his trial counsel was ineffec-
tive for failing to object to the prosecutors’ remarks regard-
ing “defense counsel’s job” made during closing arguments,
because the comments amounted to prosecutorial misconduct,
and that appellate counsel was deficient for not raising this
issue on appeal. We determine that the comments were not
improper and that the district court correctly rejected this claim
without an evidentiary hearing.

During the State’s initial closing argument, the prosecu-
tor stated:

So what do you have? What are the odds? Is this all
just mere coincidence? I mean, is the defense going to get
up here and do the smoke screens and mirrors. I assume
he will. That’s his job. That’s what he’s supposed to do.
He will get up here and try to pick apart every incon-
sistency with every witness, and I concede to you that
there are inconsistencies. There are going to be incon-
sistencies. It’s human error.

During the State’s rebuttal closing argument, a second pros-
ecutor stated:

Now, as [the other prosecutor] told you before she sat
down, it’s [defense counsel’s] job to get up here and go
through mirrors and smoke screens. And so what I'm
going to do is go through everything he had to say to
you and let you know how that’s not what you heard.
And I will tell you that our arguments are not evidence.
Okay. You twelve collectively will make that decision.
You twelve will talk about what you all remember hear-
ing. You will have every single one of those exhibits
with you. You will have the jury instructions with you.
Closing arguments are designed to just let you know how
we believe all the evidence fits together and whether
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you collectively think it fits together in that same way.
It’s not evidence. So some of the things — and I’ll point
them out — that [defense counsel] said you will have to
recall was not the evidence.

[14,15] We have stated that prosecutors are charged with
the duty to conduct criminal trials in a manner that provides
the accused with a fair and impartial trial. State v. Dubray,
289 Neb. 208, 854 N.W.2d 584 (2014). Because prosecutors
are held to a high standard for a wide range of duties, the
term “prosecutorial misconduct” cannot be neatly defined. /d.
Generally, prosecutorial misconduct encompasses conduct that
violates legal or ethical standards for various contexts because
the conduct will or may undermine a defendant’s right to a fair
trial. Id.

[16] Generally, in assessing allegations of prosecutorial mis-
conduct in closing arguments, a court first determines whether
the prosecutor’s remarks were improper. State v. Gresham, 276
Neb. 187, 752 N.W.2d 571 (2008); State v. Barfield, 272 Neb.
502, 723 N.W.2d 303 (20006), disapproved on other grounds,
State v. McCulloch, 274 Neb. 636, 742 N.W.2d 727 (2007).
It is then necessary to determine the extent to which the
improper remarks had a prejudicial effect on the defendant’s
right to a fair trial. /d.

In State v. Barfield, supra, during closing arguments, the
prosecutor strongly insinuated that all defense lawyers are
liars. We stated, inter alia, that the evidence in the case was
not overwhelming and that the credibility of the witnesses was
a key factor and that accordingly, “the implication that defense
counsel was a liar, and by extension was willing to suborn per-
jury, was highly prejudicial when viewed in that context.” /d.
at 516, 723 N.W.2d at 315. We concluded that the prosecutor’s
remarks were misconduct and required a new trial.

[17,18] However, in Dubray, we stated:

[W]hen a prosecutor’s comments rest on reasonably
drawn inferences from the evidence, he or she is per-
mitted to present a spirited summation that a defense
theory is illogical or unsupported by the evidence and to
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highlight the relative believability of witnesses for the
State and the defense. These types of comments are a
major purpose of summation, and they are distinguish-
able from attacking a defense counsel’s personal charac-
ter or stating a personal opinion about the character of a
defendant or witness.

So a distinction exists between arguing that a defense
strategy is intended to distract jurors from what the evi-
dence shows, which is not misconduct, and arguing that a
defense counsel is deceitful, which is misconduct.

289 Neb. at 227, 854 N.W.2d at 604-05.

In this case, the prosecutors made statements during closing
arguments that the defense counsel was going to use “smoke
screens and mirrors” to point out inconsistencies in the evi-
dence. These statements, when read in context, constituted
an argument by the State that defense counsel was intending
to divert the jurors’ attention from what the State believed
the evidence showed and to point out inconsistencies in the
evidence. The prosecutors’ statements, when read in context,
did not assert that defense counsel personally or defense law-
yers generally are deceitful, nor did the prosecutors state that
it is the job of defense counsel generally to mislead the jury.
Accordingly, we determine that the prosecutors’ remarks made
during closing arguments were not improper and therefore
were not prosecutorial misconduct.

Following our examination of the record, we determine that
given the absence of prosecutorial misconduct, trial counsel
was not deficient, and that therefore, appellate counsel was
not deficient for not claiming error on appeal. The district
court did not err when it denied relief on this claim without
an evidentiary hearing. We affirm this portion of the district
court’s order.

(b) Claim G: Exhibits 169 and 170
In claim G, Nolan alleges that his trial counsel was inef-
fective for failing to object to exhibits 169 and 170 and
that appellate counsel was ineffective for not raising this
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claim of ineffectiveness on appeal. We determine that the
district court correctly rejected this claim without an eviden-
tiary hearing.

Exhibits 169 and 170, which are black-and-white photo-
graphs of Nolan, were offered by the State. In exhibit 169,
Nolan was facing toward the camera, and in exhibit 170, Nolan
was facing away from the camera. Nolan asserts that exhibits
169 and 170 are mugshot photographs taken in connection with
a prior arrest and that the admission of the photographs was
improper and prejudicial because they implied to the jury that
Nolan had prior contact with the police or had been arrested
and/or convicted of prior crimes.

[19,20] We have previously stated that a police photo-
graph is admissible to show the reasonableness of a witness’
identification that the defendant and the person depicted are
the same, but such a photograph is not admissible simply to
prejudice the jurors by suggesting to them that the defendant
has a prior criminal record. See State v. Birge, 215 Neb. 761,
340 N.W.2d 434 (1983). If the State demonstrates that the
police photograph in question is not unduly prejudicial and
that it has substantial evidential value independent of other
evidence, it is admissible. See id. However, caution must be
exercised when introducing police file photographs so that the
defendant is not prejudiced by evidence of a prior contact with
the police. /d. In order to avoid such a prejudicial effect where
the fact of a prior criminal record is not properly before the
jury, the prosecution should avoid (1) use of such pictures in
a form in which they may be identified as police pictures and
(2) references in testimony to the files from which they were
obtained. See id.

Exhibits 169 and 170 were not prejudicial. There was no
indication at trial that they are mugshots or police pictures.
The attire does not signal the clothing of an incarcerated per-
son. The photographs do not look like traditional mugshot
photographs; in the photographs, Nolan is standing in front of
a wall with wood paneling and there are no writings, numbers,
or other insignia in the photographs that would indicate that
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Nolan is under arrest. Furthermore, there was no testimony at
trial that exhibits 169 and 170 were taken in connection with
a prior arrest. Even if the jury had speculated that the photo-
graphs were mugshots, as urged by Nolan, there would be no
basis for the jury to conclude that the photographs were taken
in connection with a prior arrest instead of the current arrest
for the crimes at issue in this case, and the photographs had
independent value regarding, inter alia, eyewitness descrip-
tions of the shooter.

Nolan’s trial counsel was not deficient for not object-
ing to the photographs, and therefore, appellate counsel was
not deficient for not claiming error on appeal. The district
court did not err when it denied relief on this claim without
an evidentiary hearing. We affirm this portion of the district
court’s order.

(c) Claim E: Firearms Expert

In claim E, Nolan alleges that his trial counsel was inef-
fective for failing to consult with and call a firearms expert
for the purposes of rebutting the State’s evidence to the effect
that some of the bullets recovered from the scene of the shoot-
ing were consistent with having been fired from a .44-caliber
gun, such as the .44-caliber gun found in Nolan’s possession.
Nolan further alleges that appellate counsel was deficient
for not raising this issue on appeal. Nolan asserts that if his
trial counsel had obtained a firearms expert, the expert could
have rebutted the State’s evidence and perhaps distinguished
the gun found in Nolan’s possession from a gun capable of
firing the bullets found at the scene of the shooting. The
district court correctly rejected this claim without an eviden-
tiary hearing.

The premise of Nolan’s argument and Nolan’s speculation
regarding the usefulness of a firearms expert’s testimony are
belied by the record. The record shows that Bredow, the State’s
expert, testified that some of the bullets found at the scene
were consistent with having been fired from a .44-caliber
gun, such as the .44-caliber gun found in Nolan’s possession.
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However, Bredow testified that there was not enough evidence
to determine that any of the bullets found at the scene were in
fact fired from the particular gun found on Nolan. According
to Bredow’s testimony, the evidence regarding the .44-caliber
gun found in Nolan’s possession was inconclusive and did not
directly tie Nolan to Gaines’ murder.

Because the evidence regarding the .44-caliber gun found in
Nolan’s possession was inconclusive and did not tie Nolan to
Gaines’ murder, the scope and potential for rebutting Bredow’s
testimony was limited. There is not a reasonable probability
that Nolan would have been acquitted if a firearms expert had
been obtained by Nolan. Therefore, Nolan was not prejudiced
by trial counsel’s decision to not obtain a firearms expert. The
records and files in this case affirmatively show that Nolan
was entitled to no relief on this claim. Trial counsel’s conduct
was not deficient, and appellate counsel was not deficient for
not claiming error on appeal. We affirm this portion of the
district court’s order.

(d) Claim N: Copeland’s Testimony

In claim N, Nolan alleges that his trial counsel was ineffec-
tive for failing to make a hearsay objection to Copeland’s tes-
timony regarding the location where his son found the 9-mm
gun which was later connected to the shooting of Gaines and
that appellate counsel was deficient for not raising this issue
on appeal. Even though Copeland’s testimony was inadmis-
sible hearsay, we determine the district court correctly rejected
this claim without an evidentiary hearing, because admission
of the testimony was harmless.

At trial, Copeland testified about how his son notified
Copeland of the location of the 9-mm pistol which was found
by his son months after the shooting. Copeland testified
in part:

[Prosecution:] After September 19th of 2009, did you
then have the occasion to call officers out to your resi-
dence on November 27th of 2009?

[Copeland:] We did.
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Q. And was that at approximately 12:30 in the
afternoon?

A. Yes.

Q. And do you recall on that day whether there was
any snow on the ground or anything like that?

A. There was none, no.

Q. And what — why did you call the police to your
residence?

A. My son and his friend had been down at the school
flying an airplane, and at some point they lost the air-
plane in the bushes, and they had went looking for it, and
they had came across a pistol, and —

A. — he had brought it to the house and gave it to me,
and then we called the police and had them come pick
it up.

Q. And did your son physically take you to the area
where he found the pistol?

A. He did.

Q. And can you, using Exhibit 119, show the jury
where your son took you?

A. This corner house right here (indicating), on the
backside of the house, there’s some bushes and stuff that
set right along the edge of the street, and it was approxi-
mately two to three feet off the street in some bushes.
About right here (indicating).

Nolan alleges that Copeland’s testimony regarding where
his son found the gun was inadmissible hearsay. The State con-
cedes that the testimony is inadmissible hearsay but contends
its admission was harmless.

Hearsay is a statement, other than one made by the declar-
ant while testifying at the trial or hearing, offered in evidence
to prove the truth of the matter asserted. Neb. Evid. R. 801(3),
Neb. Rev. Stat. § 27-801(3) (Reissue 2008). A “statement” for
hearsay purposes includes “nonverbal conduct of a person,
if it is intended by him as an assertion.” § 27-801(1). Under
Neb. Evid. R. 802, Neb. Rev. Stat. § 27-802 (Reissue 2008),
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hearsay is not admissible unless a specific exception to the
hearsay rule applies. The State does not argue that Copeland’s
statement fell within any of these exceptions.

Copeland’s statement concerning the location where the
9-mm gun had been found as conveyed by the out-of-court
statement of his son should have been objected to and should
not have been admitted. Copeland did not personally find
the gun. Copeland knew the precise location at which the
gun was found only because of his son’s conduct, which
was an assertion by the son as to where the gun was found.
See, similarly, State v. Taylor, 287 Neb. 386, 842 N.W.2d
771 (2014) (determining that Copeland’s similar testimony
regarding location where his son found 9-mm pistol was
inadmissible hearsay).

[21] However, the State maintains that the admission of
Copeland’s testimony regarding how he learned of the gun
and where the gun was found was harmless error. Harmless
error review looks to the basis on which the trier of fact actu-
ally rested its verdict; the inquiry is not whether in a trial that
occurred without the error a guilty verdict would surely have
been rendered, but whether the actual guilty verdict rendered in
the questioned trial was surely unattributable to the error. See
State v. Johnson, 290 Neb. 862, 862 N.W.2d 757 (2015).

We determine that the admission of Copeland’s testimony
concerning the location where the 9-mm gun was found was
harmless error. The 9-mm gun was not found in Nolan’s pos-
session, and there was no direct evidence that he had been in
possession of this gun. Nolan’s guilt was established in this
case by other relevant evidence, including eyewitness testi-
mony, Kercheval’s testimony, video footage from the gas sta-
tion, and Nolan’s fingerprints in the vehicle that Nolan, Taylor,
and Kercheval had been in just before the murder, and the
guilty verdict against Nolan was surely unattributable to the
error in admitting Copeland’s hearsay testimony.

The records and files in this case refute Nolan’s allega-
tion that his trial counsel was ineffective for failing to object
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to Copeland’s testimony. Furthermore, the allegations sur-
rounding this case do not demonstrate a violation of Nolan’s
constitutional rights. The record shows that Nolan was not
prejudiced by trial counsel’s conduct, and appellate counsel
was not deficient for not claiming error on appeal. Therefore,
the district court did not err when it denied relief without an
evidentiary hearing on this claim. We affirm this portion of the
district court’s order.

4. Camms D, F, H, [, K, L, AND M

(a) Claim D: Prosecutor’s Remarks During Closing
Regarding Kercheval’s Testimony

In claim D, Nolan alleges that his trial counsel was ineffec-
tive for failing to object to remarks the prosecutor made during
closing arguments regarding Kercheval’s testimony. During
closing arguments, the prosecutor stated:

I mean, let’s call a spade a spade here. [Kercheval is]
not giving you full disclosure. He’s not going to sit here
and tell you what they’re saying word for word. These
were his friends. He’s charged with a crime. You think he
wants to seal the deal for this defendant? He knows what
he’s capable of. He gave you just enough that’s consistent
with what he said from the beginning to Detective Tramp
over and over again. But he’s not giving you everything
[that was] said in that car.

Nolan alleges that these comments constituted prosecutorial
misconduct and that his trial counsel was ineffective for failing
to object to them and appellate counsel was ineffective for not
raising this issue on appeal. The district court correctly rejected
this claim without an evidentiary hearing.

As stated above, generally, in assessing allegations of pros-
ecutorial misconduct in closing arguments, a court first deter-
mines whether the prosecutor’s remarks were improper. State
v. Gresham, 276 Neb. 187, 752 N.W.2d 571 (2008); State
v. Barfield, 272 Neb. 502, 723 N.W.2d 303 (2006), disap-
proved on other grounds, State v. McCulloch, 274 Neb. 636,
742 N.W.2d 727 (2007). It is then necessary to determine the
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extent to which the improper remarks had a prejudicial effect
on the defendant’s right to a fair trial. /d. As we have noted
above, “when a prosecutor’s comments rest on reasonably
drawn inferences from the evidence, he or she is permitted to
present a spirited summation that a defense theory is illogical
or unsupported by the evidence and fo highlight the relative
believability of witnesses for the State and the defense.” State
v. Dubray, 289 Neb. 208, 227, 854 N.W.2d 584, 604 (2014)
(emphasis supplied).

In this case, during closing arguments, the prosecutor made
statements regarding Kercheval’s credibility that were based on
the evidence and the inferences that could be drawn therefrom.
These comments were not improper and did not constitute
prosecutorial misconduct. In this regard, we note that defense
counsel also made comments regarding Kercheval’s credibility
during closing arguments and suggested that Kercheval had
lied to the police and had lied to the jury at trial. Defense
counsel also made comments to the effect that Kercheval
lacked credibility because he had an incentive to cooperate
with the State in exchange for a reduced sentence on his pend-
ing charges.

Because both parties challenged the credibility of Kercheval,
the record refutes Nolan’s allegation that his trial counsel was
deficient for failing to object to the prosecutor’s remarks made
during closing arguments regarding Kercheval’s credibility or
that he was prejudiced by this alleged failing. Thus, appellate
counsel was not deficient for not claiming error on appeal.
Nolan is entitled to no relief on this claim. The district court
did not err when it denied postconviction relief on this claim
without an evidentiary hearing. We affirm this portion of the
district court’s order.

(b) Claim F: Rehearing Regarding
Identifications
In claim F, Nolan alleges that his appellate counsel was
ineffective for failing to move for a rehearing of our deci-
sion in Nolan’s direct appeal. See State v. Nolan, 283 Neb.
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50, 807 N.W.2d 520 (2012). Nolan contends that our opinion
was incorrect because it misstated the facts surrounding the
identifications made before trial by Schlabs and Riesselman
and that thus, we incorrectly determined that the identifica-
tions made by Schlabs and Riesselman did not need to be sup-
pressed and were admissible.

Our opinion on Nolan’s direct appeal reflected a synthe-
sis of several somewhat inconsistent versions of the tes-
timony surrounding the identifications. Our description on
direct appeal was supported by testimony. More important,
the argument Nolan implies is that the identification procedure
was unduly suggestive. We discuss this issue below in connec-
tion with claim K, wherein we reject the claim of an unduly
suggestive procedure. In State v. Nolan, supra, we rejected
Nolan’s argument, and upon our further review of the records
and files in this case, we determine that Nolan’s argument
that these identifications should not have been admitted is
without merit. At the trial of this matter, it was for the finder
of fact to determine the weight to be accorded to the wit-
nesses’ identifications.

Another challenge to the admissibility of the identifications
would not have succeeded on rehearing. Because a motion
for rehearing on this issue would not have yielded a different
result, appellate counsel was not deficient for not so moving.
The district court did not err when it denied relief on this claim
without an evidentiary hearing. We affirm this portion of the
district court’s order.

(c) Claim H: Admissibility
of the .44-Caliber Gun
In claim H, Nolan alleges that his appellate counsel was
ineffective for failing to vigorously argue on direct appeal
that the .44-caliber gun found in Nolan’s possession 8 days
after the murder of Gaines was inadmissible under § 27-403
for the reason that its admission was unfairly prejudicial.
Section 27-403 generally provides that relevant evidence may
be excluded if its probative value is substantially outweighed
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by the danger of unfair prejudice, confusion of the issues, or
misleading the jury. Nolan recognizes that his appellate coun-
sel raised this issue on direct appeal, but he asserts that his
appellate counsel failed to sufficiently argue the issue.

We have reviewed the record in this case, including the
appellate arguments made on direct appeal, and we deter-
mine that the issue of the admissibility of the .44-caliber gun
under § 27-403 was adequately raised and considered, and
properly decided on direct appeal. See State v. Nolan, supra.
The fact that appellate counsel did not persuade us is not to
be equated with deficient performance. We determine that the
records and files in this case affirmatively show Nolan was
entitled to no relief on this claim and that Nolan has failed
to allege any facts in his motion which, if proved, constitute
an infringement on his constitutional rights. The district
court did not err when it denied relief on this claim without
an evidentiary hearing. We affirm this portion of the district
court’s order.

(d) Claim I: Rehearing Regarding Motion
to Suppress .44-Caliber Gun

In claim I, Nolan alleges that his appellate counsel was
ineffective for failing to move for a rehearing of our deci-
sion on direct appeal because, according to Nolan, we incor-
rectly determined that the trial court properly denied Nolan’s
motion to suppress evidence of the .44-caliber gun found in
Nolan’s possession. Nolan asserts that our opinion was in
error because it misstated the facts surrounding the evidence
adduced in connection with the motion to suppress and that
thus, we made an incorrect determination based on incorrect
facts. Specifically, Nolan contends our opinion incorrectly
stated that there was evidence that Nolan was affiliated with
a gang and reasoned that this affiliation justified the pat-
down that resulted in the discovery of the .44-caliber gun on
Nolan’s person.

The records and files in this case refute Nolan’s allegation.
We have reviewed the record in this case. The record shows
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that Nolan’s conduct and lack of cooperation after exiting
the vehicle justified the pat-down, quite apart from the fact
that one of the officers believed that Nolan was affiliated
with a gang. In our opinion on direct appeal, we described
Nolan’s conduct after exiting the vehicle, in part, as “grab-
bing his waistband,” having “something heavy in his pants,”
and moving very quickly. State v. Nolan, 283 Neb. 50, 55, 807
N.W.2d 520, 530 (2012). We continue to believe that the trial
court properly denied the motion to suppress evidence of the
.44-caliber gun discovered during the traffic stop and pat-down
as we previously concluded. A motion for rehearing on this
issue would not have yielded a different result, and appellate
counsel was not deficient for not so moving.

The record shows that Nolan was not entitled to relief on
this claim, and Nolan has failed to allege any facts in his
motion which, if proved, constitute an infringement of his con-
stitutional rights. The district court did not err when it denied
relief on this claim without holding an evidentiary hearing. We
affirm this portion of the district court’s order.

(e) Claim K: Prosecutorial Misconduct
Regarding Identifications

In claim K, Nolan alleges that his trial counsel was ineffec-
tive for failing to object to the identifications of Nolan made
by Schlabs and Riesselman on the grounds of prosecutorial
misconduct. Nolan asserts that it was improper for the prosecu-
tion to allow both Schlabs and Riesselman to attend the meet-
ing (initially set for only Riesselman) at which the identifica-
tions were made. Nolan argues that the procedures followed at
the meeting resulted in both Schlabs and Riesselman making
tainted identifications and that the procedures amounted to
prosecutorial misconduct. This issue of the identifications
made by Schlabs and Riesselman was raised and rejected on
direct appeal. See State v. Nolan, supra.

We have reviewed the record and believe the steps taken by
the prosecution to separate the witnesses as they made their
identifications before trial were timely, effective, and proper.
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Based on the reasoning set forth in our opinion on direct
appeal, we determine that the facts surrounding the identifi-
cations made by Schlabs and Riesselman did not constitute
prosecutorial misconduct. Nolan’s claim that trial counsel was
deficient for failing to object to the identifications based on
prosecutorial misconduct is refuted by the record, and appel-
late counsel was not deficient for not claiming error on appeal.
The district court did not err when it denied relief without an
evidentiary hearing with respect to this claim. We affirm this
portion of the district court’s order.

5. Craims L AND M: MILLER V. ALABAMA

In claims L and M, Nolan claims that his trial counsel was
ineffective for failing to object to his sentence of life without
parole and that his appellate counsel was ineffective for not
raising this issue on direct appeal. Nolan argues that because
he was only 19 years old at the time of the crime, his sentence
of mandatory life imprisonment without the possibility of
parole is improper under Miller v. Alabama, 567 U.S. 460, 132
S. Ct. 2455, 183 L. Ed. 2d 407 (2012). Although Miller was
decided after Nolan’s direct appeal was concluded and we have
held it is to be applied retroactively, see State v. Mantich, 287
Neb. 320, 842 N.W.2d 716 (2014), cert. denied 574 U.S. 921,
135 S. Ct. 67, 190 L. Ed. 2d 229, the holding in Miller would
not afford Nolan relief. The district court correctly rejected this
claim without an evidentiary hearing.

Miller generally held that mandatory life sentences with-
out the possibility of parole for persons under 18 years old
at the time they committed their offense were unconstitu-
tional. Specifically, Miller provides that “mandatory life with-
out parole for those under the age of 18 at the time of their
crimes violates the Eighth Amendment’s prohibition on ‘cruel
and unusual punishments.”” 567 U.S. at 465 (emphasis sup-
plied). In State v. Wetherell, 289 Neb. 312, 855 N.W.2d 359
(2014), we determined that Miller applies only to those per-
sons who were under the age of 18 at the time of their
crimes. In Wetherell, we determined that Miller did not apply
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to the appellant therein who was 18 years old at the time of
her crime.

In the present case, Nolan was 19 years old at the time of
Gaines’ murder, and accordingly, because he was not under
the age of 18 at the time of the crime, Miller does not apply
to him. Nolan has failed to allege facts in his motion which,
if proved, constitute an infringement on his constitutional
rights, and the records and files show that he is entitled to
no relief. Trial counsel was not deficient for not raising this
issue with the sentencing court, and appellate counsel was not
deficient for not claiming error on appeal. The district court
did not err when it concluded that Nolan was not entitled to
relief under Miller and denied relief on this claim without
an evidentiary hearing. We affirm this portion of the district
court’s order.

VI. CONCLUSION
The district court erred when it denied Nolan relief with-

out an evidentiary hearing on three claims: claim A, that trial
counsel was ineffective for failing to consult with and call
an identification expert to rebut the State’s case; claim B,
that trial counsel was ineffective for failing to consult with
and call a fingerprint expert to rebut the State’s case; and
claim C, that trial counsel was ineffective for failing to call
Anderson to testify on Nolan’s behalf and that appellate coun-
sel was deficient for not raising this issue on direct appeal.
We reverse the decision of the district court on these three
claims and remand the cause for an evidentiary hearing on
these claims. In all other respects, the decision of the district
court is affirmed.

AFFIRMED IN PART, AND IN PART REVERSED AND

REMANDED FOR FURTHER PROCEEDINGS.
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Trial: Expert Witnesses: Appeal and Error. An appellate court reviews
de novo whether the trial court applied the correct legal standards for
admlttmg an expert s testimony.

. An appellate court reviews for abuse of discretion
how the trlal court applied the appropriate standards in deciding whether
to admit or exclude an expert’s testimony.

Summary Judgment: Appeal and Error. In reviewing a summary
judgment, an appellate court views the evidence in the light most
favorable to the party against whom the judgment was granted and
gives that party the benefit of all reasonable inferences deducible from
the evidence.

Evidence: Appeal and Error. Generally, the control of discovery is a
matter for judicial discretion, and decisions regarding discovery will be
upheld on appeal in the absence of an abuse of discretion.
Prejudgment Interest: Appeal and Error. Prejudgment interest may
be awarded only as provided in Neb. Rev. Stat. § 45-103.02 (Reissue
2010), and whether prejudgment interest should be awarded is reviewed
de novo on appeal.

Summary Judgment. A motion for summary judgment shall be granted
where there is no genuine issue as to any material fact and the moving
party is entitled to judgment as a matter of law.

Evidence: Proof. Failure of proof concerning an essential element of the
nonmoving party’s case necessarily renders all other facts immaterial.
Summary Judgment: Proof. A party moving for summary judgment
makes a prima facie case for summary judgment by producing enough
evidence to demonstrate that the movant is entitled to judgment if the
evidence were uncontroverted at trial.
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_. Once the moving party makes a prima facie case, the bur-
den shlfts to the party opposing the motion to produce admissible con-
tradictory evidence showing the existence of a material issue of fact that
prevents judgment as a matter of law.

Summary Judgment: Evidence. Conclusions based on guess, specula-
tion, conjecture, or a choice of possibilities do not create material issues
of fact for the purposes of summary judgment; the evidence must be
sufficient to support an inference in the nonmovant’s favor without the
fact finder engaging in guesswork.

Products Liability: Warranty. All implied warranty theories of recov-
ery and strict liability claims for manufacturing defect, design defect, or
failure to warn seek to recover for a “defect.”

Actions: Negligence: Warranty: Proximate Cause. Whether a plaintiff
is proceeding under negligence, defect theories, or breach of express
warranty, proximate cause is a necessary element of the plaintiff’s case.
Negligence: Proximate Cause: Words and Phrases. Proximate cause
is the cause that in a natural and continuous sequence unbroken by an
efficient intervening cause, produces the injury, and without which the
injury would not have occurred.

Negligence: Proximate Cause: Proof. To establish proximate cause, the
plaintiff must meet three basic requirements: (1) Without the negligent
action, the injury would not have occurred, commonly known as the
“but for” rule or “cause in fact”; (2) the injury was a natural and prob-
able result of the negligence; and (3) there was no efficient interven-
ing cause.

Expert Witnesses: Testimony. Findings of fact as to technical matters
beyond the scope of ordinary experience are usually not warranted in the
absence of expert testimony supporting such findings.

Testimony. It is well settled that a causation opinion based solely on a
temporal relationship is not derived from the scientific method and is
therefore unreliable.

Products Liability: Proof. Under the malfunction theory, also some-
times called the indeterminate defect theory or general defect theory, a
plaintiff may prove a product defect circumstantially, without proof of
a specific defect, when (1) the incident causing the harm was of a kind
that would ordinarily occur only as a result of a product defect and (2)
the incident was not, in the particular case, solely the result of causes
other than a product defect existing at the time of sale or distribution.
Circumstantial Evidence: Verdicts. Circumstantial evidence is not
sufficient to sustain a verdict that depends solely thereon unless the cir-
cumstances proved by the evidence are of such a nature and so related
to each other that the conclusion reached by the jury is the only one that
can fairly and reasonably be drawn therefrom.
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19. Juries: Evidence. Where, under the facts viewed in a light most favor-
able to the nonmoving party, the nonexistence of the fact to be inferred
is just as probable as its existence, the conclusion that it exists is a
matter of speculation, surmise, and conjecture, and a jury will not be
permitted to draw it.

20. Evidence. The line between impermissible speculation and reasonable
inferences is drawn by the laws of logic.

21. . Reasoning causation from temporal correlation represents a logi-
cal fallacy. A conclusion based upon such reasoning is not a reasonable
inference but is mere speculation and conjecture.

22. Rules of the Supreme Court: Appeal and Error. It is incumbent
upon the party appealing to present a record which supports the errors
assigned. Neb. Rev. Stat. § 25-1140 (Reissue 2008) and Neb. Ct. R.
App. P. § 2-105(B)(1)(b) (rev. 2010) place the burden on the appel-
lant to file a praecipe identifying the matter to be contained in the bill
of exceptions.

23. Prejudgment Interest: Claims. A claim is liquidated for purposes of
prejudgment interest when there is no reasonable controversy as to both
the amount due and the plaintiff’s right to recover.

Appeal from the District Court for Gage County: PauL W.
KoRSLUND, Judge. Affirmed in part, and in part reversed.

Kristopher J. Covi, of McGrath, North, Mullin & Kratz,
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Hurd, Luers & Ahl, L.L.P., for appellee Midwest Livestock
Systems, Inc.

William M. Bremer and Ann M. Byrne, of Bremer & Nelson,
L.L.P, and Catherine L. Stegman and Joseph S. Daly, of
Sorodo, Daly, Shomaker & Selde, P.C., L.L.O., for appellee
GEA Farm Technologies, Inc.

CoNNOLLY, STEPHAN, MCCORMACK, MILLER-LERMAN, and
CASSEL, 1J.

McCORMACK, J.
NATURE OF CASE
A dairy appeals from the district court’s order of summary
judgment in favor of a manufacturer of a microprocessor-based
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milking control unit and the dealer of that unit (collectively the
defendants). The principal issue is whether the dairy rebutted
the defendants’ prima facie case that mechanical components
of the milking system maintained by the dairy and not a part
of the microprocessor-based control unit were the proximate
cause of the alleged damages.

BACKGROUND

Roskop Dairy, L.L.C. (Roskop Dairy), owned by Michael
Roskop (Roskop), is a commercial dairy operation. GEA Farm
Technologies, Inc. (GEA), manufactures automated dairy
equipment used in dairy systems. Midwest Livestock Systems,
Inc. (Midwest), was an authorized dealer of GEA products.

Roskop Dairy sued the defendants for damages allegedly
stemming from the “Dematron 60 Air Detacher Package”
(Dematron) manufactured by GEA and purchased by Roskop
Dairy from Midwest. The total purchase price was $153,027.88.
Roskop Dairy paid Midwest a downpayment of $33,600 and
made a second payment of $70,000. Roskop Dairy never paid
the remainder.

The installation of the Dematron at Roskop Dairy occurred
in June 2008. There was no evidence of a service agreement
by which Midwest was to regularly inspect or maintain other
component parts of Roskop Dairy’s milking system that were
not provided by Midwest.

Roskop Dairy sued the defendants for breach of express and
implied warranties and negligence. Roskop Dairy theorized
that Midwest negligently and defectively installed and pro-
grammed the Dematron. Specifically, Roskop Dairy asserted
that improper parameter settings caused the milking units to
detach while still under significant vacuum and thereby harmed
the teats of the dairy cows, resulting in mastitis and lowered
milk production. Roskop Dairy did not allege liability based on
negligent maintenance of the physical component parts of the
milking system that are not part of the Dematron.

The defendants generally denied liability and asserted that
Roskop Dairy’s contributory negligence barred any claim
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against them. Midwest counterclaimed for the principal amount
still due under the sales contract agreement, as well as for 8
percent interest per annum from the payment due date. After
discovery, the defendants moved for summary judgment.

MILKING SYSTEM, DEMATRON,
AND SOMATIC CELL COUNTS

Roskop Dairy has 50 milking “parlors” used to milk approx-
imately 700 cows. When a cow enters a parlor, an employee of
Roskop Dairy manually prepares the cow’s teats by cleaning
them and stimulating let down. The employee then presses a
button to apply vacuum to the milking “claw.” The employee
applies the claw to the teats, and milking begins. Milk flows
through tubes into holding tanks. The claw, vacuum, tubes, and
tanks are not part of the Dematron.

The Dematron is a microprocessor-based milking control
unit that monitors signals from milking sensors in the milk-
ing system and sends signals to that system to control when
various processes take place after manual application of the
claw. There are multiple parameter settings involved in the
functioning of the Dematron. These settings are preset at the
factory, but are regularly adjusted to accommodate dairy own-
ers’ preferences.

The “milk flow threshold” level is an adjustable Dematron
parameter that indicates when the system should finish milk-
ing. Another Dematron parameter, “blink time,” is the length
of time a cow must be below the milk flow threshold before
detachment of the claw will start. A component in the sys-
tem actually blinks during the blink time, and milk flow can
also be observed through clear lenses attached to the top of
the claw. After the cow is below the milk flow threshold for
the desired blink time, the Dematron shuts off the vacuum
by sending a signal to a “shifting valve” that is also part of
the Dematron.

After the vacuum is shut off, it should quickly dissipate.
Depending on the model of claw, vacuum dissipates either
through vents in the metal claw itself or in clear plastic
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replaceable lenses that attach to the top of the claws. In the
model of claw used at Roskop Dairy, the vents were located in
the lenses and not in the claw itself.

The “detach delay” is a setting of the Dematron that controls
the time between when the vacuum is shut off and the claw is
retracted by the automated system. Retraction ideally occurs
when most, but not completely all, of the residual vacuum has
dissipated through the vents. If no residual vacuum is left when
the claw retracts, the claw will fall, rather than be retracted,
and will land on the parlor deck.

The “milk sweep delay” is a Dematron setting controlling
the time between when the claw is retracted and when the
“milk sweep begins.” The “milk sweep” is an optional setting
and consists of a short burst of vacuum to pull any residual
milk into the tubes of the milking system.

After detachment, the cows’ udders are manually dried with
a cloth by Roskop Dairy employees.

The somatic cell count of the milk at a dairy is an indica-
tor of the number of mastitis organisms in the herd. Increased
somatic cell count can mean either many cows with a lesser
degree of infection or fewer cows with a worse infection.
Somatic cell counts above 400,000 are “concerning.” Below
200,000 represents a well-managed herd.

While the somatic cell count in Roskop Dairy’s herd had
previously been in the 200,000 range, in January 2008, before
the installation of the Dematron, it significantly increased to
409,000, from 285,000 the previous month. The somatic cell
count continued in the 409,000 to 476,000 range until June
2008, when it reached 510,000.

In July 2008, after installation of the Dematron, the somatic
cell count rose to 627,000. It went back down to 493,000 in
August, after Dematron employees visited Roskop Dairy. It is
undisputed that during that visit, Dematron employees adjusted
some parameter settings of the Dematron.

Roskop Dairy claims that the rise in somatic cell counts in
the herd after installation of the Dematron corresponded to
a reduction in milk production that had not occurred during
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the pre-Dematron rise in somatic cell counts. Roskop did not
address the extent to which any changes in milking practices
entered into this conclusion. Roskop had milked his cows
three times a day until July 2, 2008. Since July 2, however,
he has milked his cows twice a day. Milking three times a
day versus twice a day would increase milk yield by 12 to
15 percent.

DEPOSITION OF MICHAEL ROSKOP AND
KAREN Cass’ MASTITIS REPORTS

Roskop’s deposition was entered into evidence at the sum-
mary judgment hearing. Roskop testified that due to the timing
of events, he believed the July 2008 increase in the somatic
cell count was caused by the parameters of the Dematron’s
being set incorrectly the previous month. Roskop admitted that
he was not an expert on milking machines. He admittedly did
not fully understand the Dematron settings. But he stated that
approximately 20 days after the system was installed, his herd
experienced an increase in mastitis.

Roskop suspected, first, that from the time the system was
installed until July 31, 2008, when Midwest employees made
further adjustments to the Dematron’s parameter settings, the
blink time was set too short, such that the machines were
detaching before the cows were fully milked. He believed this
based on the appearance of the cow udders and the fact that the
cows were not producing as much milk as he expected.

Roskop admitted the blink time setting did not lead to mas-
titis, however. Roskop testified that his employees manually
reattached the system when the cows’ udders appeared to not
be completely milked out. Roskop did not specifically recall
which of the original blink time settings and adjustments may
have been made at his request.

Roskop suspected that incorrect parameters for the sweep
time led to the increase in mastitis. Roskop believed that
from the time of installation until adjustments were made
on July 31, 2008, incorrect sweep time settings resulted in
the machine’s detaching while still under a vacuum. This, in
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turn, tugged on the cows’ teats, causing physical injury that
made them more susceptible to mastitis. Since discovery,
Roskop Dairy no longer asserts that the sweep time settings
led to mastitis.

Roskop testified that from late June 2008 when the system
was installed until Midwest employees made adjustments to
the parameter settings in late July, he witnessed the claw units
being “jerked off” the cows with a lot of “tugging.” He testi-
fied that the units were coming off under vacuum and that
vacuum lasted for approximately 3 seconds before it dissipated.
Roskop did not clearly explain whether he could determine
that this vacuum was active vacuum versus residual vacuum.
At one point, he affirmed that he could hear the hissing of air
being sucked into the machine for about 3 seconds, but that at
another point, he affirmed this was the failure of the vacuum to
dissipate for approximately 3 seconds.

During the time period that the units were detaching under
vacuum, Roskop observed approximately one-third of his
dairy cows with “everted” teat ends. Roskop explained that
normally only about 2 percent of his cows demonstrated
everted teat ends. Roskop further observed bruised teats dur-
ing that time.

Roskop testified that he had concluded the Dematron was
in some manner the cause of the detachment under vacuum
because “when they made the change off of the sweep time,
that’s when we had the instant change of no more damage to
the teat end on the cows.” Roskop explained that although the
cows with damaged teat ends took some time to heal, new
cases of teat-end damage significantly decreased after Midwest
employees changed the parameter settings of the Dematron in
late July.

Roskop confirmed that Roskop Dairy employees were sup-
posed to check the lenses of the claws constantly to make sure
the vents, through which the residual vacuum escapes, were
not clogged. The most common cause of vent clogging was
manure. His employees were supposed to unclog the vents if
they observed them clogged. Roskop did not specify to what
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extent his employees were successfully carrying out these
duties in the summer of 2008. Roskop indicated that sometime
in June 2008, four Roskop Dairy employees quit, because cows
were kicking them. Roskop testified that it took approximately
2 months to replace those employees.

Roskop testified that he hired Karen Cass, a mastitis con-
sultant, to “come in and give me an outside look and test the
herd.” She observed the dairy and tested the cows on July 19,
2008. Roskop admitted that Cass observed several behaviors
of Roskop Dairy’s employees that were concerning from the
standpoint of mastitis prevention. Roskop acknowledged that
Cass’ report found various deficiencies in his employees’ care
of the cows during the milking process. Roskop did not deny
the veracity of Cass’ observations, but hoped those deficiencies
were isolated instances.

Cass found there were too many cows with clinical mastitis
in line being milked with nonclinical cows. Cass found that
the milk and air tubes were falling off the equipment. Cass
also saw employees “flipping towels,” meaning that they were
using the same towel to wipe off the teats of more than one
cow, and were using towels that were still damp. Cass observed
that employees were not wearing gloves during manual clean-
ing and stimulation before attaching the claw. Cass wrote that
the herd’s teat-end condition “look[ed] good.”

Roskop blamed the incidents of cows in the line show-
ing clinical mastitis on the fact that the number of sick cows
exceeded the capacity of his hospital pen. Roskop believed that
the backflush system between each cow, in any case, prevented
cross-contamination.

DEPOSITIONS OF DENNIS NISSEN, GERALD FARRIER,
AND JEFF HUNT CONCERNING INSTALLATION
AND ADJUSTMENTS TO DEMATRON
Dennis Nissen and Gerald Farrier are Midwest employ-
ees who install and maintain equipment sold by Midwest,
including the Dematron. Nissen was the employee who pri-
marily installed the Dematron at Roskop Dairy, and Farrier
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occasionally assisted. Their depositions were entered into evi-
dence at the summary judgment hearing. Jeff Hunt, a GEA
technical specialist who the parties do not dispute qualifies
as an expert, was also deposed on two occasions, and his
depositions were entered into evidence at the summary judg-
ment hearing.

Nissen explained that it is normal to adjust the parameter
settings for the blink time and low milk threshold according
to the dairy owner’s preferences as to how thoroughly the
cows are milked. Although Nissen believed that the factory
settings were correct given his observation of the milk flow
when he installed the Dematron at Roskop Dairy, he testified
that he acceded to Roskop’s request to have the cows milked
more thoroughly by adjusting the parameters of the blink
time and low milk threshold accordingly. Nissen testified that
before doing so, he told Roskop that these were not well-
advised changes and that the cows just needed to get used to
the new detacher.

Nissen made followup visits on July 30 and 31, 2008, after
Roskop had complained of an increase in mastitis. At those
times, Nissen checked the vacuum settings and observed the
detachers coming off the cows after milking. He testified that
he found no problems with the Dematron. Nissen testified that
he made some “minute” parameter changes.

Three out of the 50 milking units had plungers that were not
seating properly, and they were fixed promptly. Hunt testified
that plungers do not create enough vacuum to cause the kind
of problems reported by Roskop.

Nissen and Farrier testified that during their visits in late
July 2008, they found numerous claws that either did not have
vented lenses in them or were placed with the vent upside
down. Of the 50 claws at Roskop Dairy, Nissen found that
half had to have the lenses replaced. Farrier assumed that
Roskop or his employees had improperly replaced the lenses.
Nissen explained that the dairy must be aware of what kind of
claws it has when ordering replacement lenses, because other
models of claws do not require vented lenses. Apparently,
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the vented lenses and unvented lenses are indistinguishable
besides the presence or absence of a vent.

Nissen explained that lenses were not part of the detacher
system sold by Midwest, but were preexisting components that
mount to the claws. Hunt likewise testified that there is no
part of the claw system that is part of the Dematron package.
According to Nissen, Midwest was not charged with maintain-
ing the claws or the lenses. Most dairy owners, according to
Nissen, handle their own maintenance of the lenses. Farrier
similarly explained that it was not “cost conducive” for dairy
owners to have Midwest maintain their lenses. Although they
did not consider it to be part of a maintenance obligation,
Nissen and Farrier used the vented lenses that Roskop had
on hand and replaced the lenses during their visits in late
July 2008.

Hunt visited Roskop Dairy in September 2008. He made
some “routine adjustments” to a portion of the database kept
for the parlors, but he did not make any changes affecting the
detachers. He did not observe anything out of the ordinary in
the operation of the detacher system.

Hunt testified that the factory setting for detach delay is 0
seconds. He explained that the reason for that setting is that
vacuum detachment cylinders typically do not operate instan-
taneously. And if the detach delay is set for longer than 0
seconds, the claw will usually drop before the rope is taut and
allow the claw to fall to the deck. But detach delay, like other
settings, may be adjusted by dairy personnel and the installer
at the time of installation or first use.

Hunt testified that based on computer records of the
Dematron settings at the time of installation, the detach delay
was originally set for 3 seconds around the time of installation.
When Nissen and Farrier visited Roskop Dairy in late July
2008, they changed the detach delay setting from 3 seconds to
10 seconds. By February 2013, however, the detach delay set-
ting had been reduced from 10 seconds to 1 second.

Hunt explained that, generally, “[I]enses without vent holes
or claws with no venting is a cause of poor residual vacuum
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decay.” Likewise, Nissen and Farrier testified that improper
venting will cause the claws to detach while still under vac-
uum. Without proper venting, these witnesses explained, there
is no way to quickly release the residual vacuum when the
vacuum is signaled by the Dematron to be turned off.

Hunt testified that “one of the most prominent and most
probable” reasons for residual vacuum during retraction of the
claw is vents not functioning properly. Other physical compo-
nents of the milking system, however, can also cause residual
vacuum not to dissipate, such as short air tubes or vacuum
pulsation. Those other physical components are likewise not
matters controlled by the Dematron settings or maintained by
the defendants.

Having reviewed the records, reports, and Nissen’s depo-
sition, and taking into account other possible causes, Hunt
opined that the most likely cause for the claws to retract under
vacuum in the summer of 2008 was the condition described by
Nissen of the vents in the lenses of the claws.

LiMITED EXCLUSION OF WILLIAM
WAILES’” TESTIMONY

Roskop Dairy had designated William Wailes as an expert
witness. Wailes has a bachelor’s degree in animal science and
is a member of the National Mastitis Council. He considers
himself an expert in management systems, including treatment
protocols, in the overall operation of a dairy farm. Wailes testi-
fied that he was not an expert in milking machine equipment
and that he is not a veterinarian.

Wailes explained that there are two forms of mastitis.
Environmental mastitis comes from organisms that are in the
cow’s environment and typically involve issues of cleanliness,
keeping the manure under control, changing the bedding, and
other sanitary conditions. Contagious mastitis does not grow
in the environment but is passed from cow to cow depend-
ing on a number of factors. Usually, contagious mastitis is
passed from infected cows to uninfected cows during milk-
ing time. Wailes confirmed that according to Cass’ report,
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both environmental and contagious mastitis was present in
Roskop’s herd in the summer of 2008. Most of the cases were
contagious mastitis.

Waliles testified generally that there are many reasons why
a dairy herd might have an outbreak of mastitis, which have
nothing to do with the milking machine. For instance, using
bare hands rather than gloves when preparing cows for the
milking machine can increase the spread of mastitis. Using
damp cloths in the milking parlor is also not advisable, because
there are opportunities for more colonies of bacteria within the
damp cloth. Using the same towel for two different cows by
flipping it over was “unacceptable,” “[b]ecause you can cross-
contaminate two cows if you use a single towel on two differ-
ent cows.”

Further, Wailes testified that milking clinical cows in the
same line as nonclinical cows can lead to the spread of mas-
titis. Wailes testified that a backflush system will help pre-
vent certain types of contagious mastitis from spreading when
clinical cows are in the line with nonclinical cows, but not
all. Buying infected cows from other herds could also cause
an outbreak.

Wailes had reviewed Cass’ reports in which Cass stated that
in July 2008, she had observed Roskop’s employees failing to
use gloves and using damp towels, which they flipped for use
on multiple cows. Wailes was also aware of Cass’ observation
that cows with clinical mastitis were being milked with cows
who did not have mastitis and that other cows with mastitis
were being kept in sick pens with other cows that did not have
mastitis. Wailes acknowledged these were “unacceptable” prac-
tices that could cause the spread of contagious mastitis. Wailes
did not specifically address the causal role of these practices in
the rise of mastitis in the Roskop Dairy herd.

Wailes explained that, physically, the “first and second lines
of defense” against mastitis are a healthy teat end, “from a
sphincter muscle skin condition,” and the keratin that is in
the teat canal. But Wailes did not otherwise elaborate on how
much more susceptible to contagious mastitis a cow with
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damaged teat ends might be. Wailes did not testify that teat-end
damage alone can cause mastitis.

Wailes further explained that teat-end lesions are “pretty
rare” and, in normal circumstances, would only result from
teats being stepped on or similar injuries. Wailes testified that
vacuum not properly shutting off before retraction of the claw
could lead to teat-end damage. In addition, certain practices
leading to overmilking, such as prepping the cow too long
before milking or a low flow rate setting, could “possibly” lead
to teat-end damage.

Although Cass purportedly checked teat health and found
little evidence of teat-end damage in the herd in July 2008,
Wailes relied on Roskop’s statement that 30 percent of the
cows had visible teat-end damage, which would be approxi-
mately 200 cows. Wailes considered Cass to be qualified to
evaluate teat-end health—more so than Roskop—and she was
“[v]ery diligent” in her work. But Wailes questioned the logis-
tics of Cass’ making such observations while carrying out her
primary duty of obtaining clean samples from the cows to test
for mastitis.

Wailes testified that he did not have the factual informa-
tion he needed to make a report or a “differential diagnosis
as to the causes of the cows having mastitis at the Roskop
Dairy farm in 2008.” Wailes had not reviewed Nissen’s depo-
sition and had no knowledge of the allegedly clogged vents.
Neither did Wailes consider, in reaching his opinion, the
rise in somatic cell count from January to June 2008, before
installation of the Dematron. Wailes specifically stated that
he had not ruled out the various other possible causes of a
mastitis outbreak at Roskop Dairy that would be unrelated to
the Dematron, because he did not have the necessary records
to do so.

Wailes did not know how long the milking system was
coming off under vacuum. Wailes did not know how many
units in the system were coming off under vacuum. Wailes
had no specific information about the hygienic practices at the
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dairy in the summer of 2008 other than Cass’ report and his
longtime relationship with Roskop Dairy.

Wailes stated that he had generally found throughout the
years that Roskop Dairy was well maintained. When asked
whether through his discussions with Roskop he had learned
of any changes in the sanitation practices at Roskop Dairy
from May to June 2008, Wailes responded, “I think he had
protocols in place for his milking facility, his people, and so
that’s, that’s my answer, he had protocols in place.” Wailes
testified that he did not specifically review what the proto-
cols were. Wailes further testified that he was not specifically
aware of what steps were taken at Roskop Dairy to enforce
its protocols.

Wailes summarized, “[M]y analysis is that there had to be
some event to trigger somatic cell counts to take that much of
a spike.” Citing as the factual foundation for his opinion the
documentation of a spike in the somatic cell count and his con-
versation with Roskop in which Roskop related observing the
units coming off under vacuum and the teat-end damage during
the time of that spike, Wailes concluded that the alleged dam-
age to Roskop’s herd was “consistent with” the units detaching
under vacuum.

Wailes stated that he did not have the facts to say that units
coming off under vacuum was the “probable” cause of the
spike in mastitis. He elaborated that, based on the facts he
had, he could only say it was “possible” that detachment under
vacuum caused the spike in mastitis:

A. It’s very possible, but my, my only backup to that
would be that when we see a spike in somatic cell counts
something is causing the mastitis.

Q. And we’ve agreed it could be many things?

A. Yes.

Q. One of which could be something wrong with the
detacher if indeed there was?

A. Yes.

Q. But a lot of other things that have nothing to do
with the detacher?
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A. Yes.

Q. And we can’t rule anyone in or rule anyone out
based on the facts we have right now?

A. It’s a dynamic issue.

But later, Wailes mentioned that “when you try to eliminate
events that could occur during that period of time, the one that
you can’t eliminate is the installation of new equipment that
was not working properly at the time.” Wailes further stated
at counsel’s prompting that he did not find any other cause
for the spike in mastitis and loss of production in the summer
of 2008.

On this point, Wailes elaborated only that there was no
change in feed, that Roskop had “protocols in place,” that
Cass’ report did not necessarily mean that none of the dairy
workers were exercising good hygiene practices, and that
he had no reason to believe new cows had been introduced
into the herd. Wailes then answered affirmatively to Roskop
Dairy’s counsel’s question as to whether his “analysis that
the detacher system caused the damage [was] based in part
on the fact that [Wailes had] either eliminated or not been
provided with any evidence of any other causes during that
time frame.”

But when Midwest’s counsel asked, “You said you didn’t
find any other cause other than the installation, but fair to
say you didn’t really look for any other cause other than the
installation; is that correct?” Wailes answered, “My main con-
cern at the time was the timing of the events, and the timing
of the events match up to the installation.” Midwest’s counsel
then pressed, “But, sir, the question I asked you was did you
look for any other causes?” Wailes answered, “No.”

Wailes again clarified that he did not know what, if any-
thing, was wrong with the Dematron and had no opinion about
the parameter settings. Wailes stated that he was not an expert
in the design, installation, diagnosis, settings, or repair of milk-
ing machine equipment.

Wailes confirmed generally that “a properly operat-
ing detacher system” does not “come off under pressure as
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described by . . . Roskop.” But Wailes also acknowledged
that there were many reasons other than the Dematron why
units could come off under vacuum. Wailes described these
as including improper venting of the claws, misapplication
of the unit to the udders, kinks in the hoses, and cow move-
ment. Wailes further conceded there were other parts of the
milking system that, if not properly maintained by the dairy
farmer, could cause conditions conducive to cows’ getting con-
tagious forms of mastitis. Thus, Wailes agreed that it would not
be “scientific reasoning” to conclude that the Dematron was
responsible for the claws’ detaching under vacuum.

The defendants moved to strike Wailes’ testimony on the
issue of causation, asserting that his testimony represented
mere speculation and conjecture and was based on unscientific
methodology and insufficient facts to meet the requirements
of Schafersman v. Agland Coop.'" The district court granted
the motion and excluded Wailes’ testimony insofar as Wailes
sought to opine that the units were coming off under vacuum
because of something wrong with the Dematron or that the
increase in mastitis was caused by the units detaching under
vacuum. Wailes’ deposition was not offered at the summary
judgment hearing.

LiMITED EXCLUSION OF MICHAEL
SLATTERY’S TESTIMONY

Michael Slattery is Roskop Dairy’s veterinarian. In his
deposition, Slattery discussed in the abstract several possible
causes of an increased somatic cell count in a dairy herd. In
addition to the factors discussed by Wailes and acknowledged
by Roskop in his discussion of Cass’ report, Slattery testi-
fied that the “inflations” components of the milking machine
could be worn out and porous, therefore harboring bacteria
and leading to an increase in mastitis. He also added that
high temperatures and humidity can lead to an increase in

! Schafersman v. Agland Coop, 268 Neb. 138, 681 N.W.2d 47 (2004).
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the spread of mastitis. Finally, milking cows on manual for
too long could lead to overmilking and increased incidents
of mastitis.

Slattery stated he believed that the increase in mastitis at
Roskop Dairy was due to the Dematron, although he did not
observe anything wrong with the Dematron and explained that
he was not an expert on milking machines. Rather, he testified
that he based his conclusion solely on Roskop’s statement that
the somatic cell count of the herd increased after the Dematron
was installed. Slattery conceded he did not look at any data
and did not eliminate the other possible causes of increased
somatic cell count that had been discussed.

Upon the defendants’ motion in limine, the court excluded
Slattery’s testimony to the extent that it concerned the proxi-
mate causation of the increased somatic cell count at Roskop
Dairy in the summer of 2008. Slattery’s deposition was
offered by Roskop at the summary judgment hearing. It was
allowed into evidence only to the extent that it contained “fac-
tual observations.”

ORDER GRANTING SUMMARY JUDGMENT

The court granted the defendants’ motions for summary
judgment. In its order, the court noted that it had stricken the
causation testimony of both Slattery and Wailes as unreliable.
But it also noted in its order that “[bJoth Slattery and Wailes
admitted there are numerous possible causes for spikes in a
dairy herd’s mastitis rate that could not be ruled out in this
case.” The court noted that there was evidence that Roskop
Dairy was not following proper hygiene procedures to prevent
the spread of mastitis. Indeed, the court noted, the somatic
cell counts indicated a mastitis problem before the Dematron
was installed.

The court further noted that Midwest’s expert, Patrick
Gorden, testified that there was no scientific basis to con-
clude that the detacher system caused mastitis or decreased
milk production. Rather, Gorden testified that the mastitis was
preexisting and likely exacerbated by hot weather and Roskop
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Dairy’s failure to implement a milk quality program and to
properly maintain the milking system. Gorden’s affidavit is
not in the record and apparently was not entered into evidence
at the summary judgment hearing.

Finally, the court noted that Hunt opined that Roskop Dairy’s
failure to properly maintain the vents caused the mastitis. The
court noted that Roskop had failed to present any expert to
contradict Hunt’s expert opinion.

The court reasoned that the fact the detacher units came
off under vacuum did not in itself demonstrate a product
defect. Although parameter settings were changed throughout
the installation process, there was no evidence that any settings
were incorrect or defective. While, under Genetti v. Caterpillar,
Inc.,? proof that a warranted product is defective may be
circumstantial and inferred from the evidence, the court con-
cluded that Genetti was inapplicable. There were various pos-
sible causes of the increase in the somatic cell count or for the
units detaching under vacuum, which were beyond the normal
experience and understanding of the jury.

The court concluded that expert testimony was required for
a jury to determine which component parts or settings of the
milking system caused it to come off under vacuum. Expert
testimony was also required for the jury to determine which,
among a number of possible causes of the spike in mastitis
in the herd, was more probable. Roskop Dairy had no such
expert testimony.

PREJUDGMENT INTEREST

The court subsequently granted summary judgment in favor
of Midwest on its counterclaim for the remaining principal
due of $78,026.56 plus prejudgment interest. Because the con-
tract did not provide for interest, the court applied Neb. Rev.

Stat. § 45-104 (Reissue 2010):
Unless otherwise agreed, interest shall be allowed
at the rate of twelve percent per annum on money due

2 Genetti v. Caterpillar; Inc., 261 Neb. 98, 621 N.W.2d 529 (2001).
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on any instrument in writing, or on settlement of the
account from the day the balance shall be agreed upon,
on money received to the use of another and retained
without the owner’s consent, express or implied, from
the receipt thereof, and on money loaned or due and
withheld by unreasonable delay of payment. Unless oth-
erwise agreed or provided by law, each charge with
respect to unsettled accounts between parties shall bear
interest from the date of billing unless paid within thirty
days from the date of billing.

The court observed that Midwest sent a payment request to
Roskop Dairy which bore a date of October 14, 2008, but there
was no evidence of when it was actually sent. Therefore, the
court utilized the date of November 1, because Roskop Dairy
admitted that the outstanding principal was owed to Midwest
as of November 1. The court utilized the rate of 8 percent per
annum rather than the statutory 12 percent, because 8 percent
was what Midwest had requested. The court did not expressly
discuss whether there had been a “reasonable controversy”
over the amount due to Midwest.’

ASSIGNMENTS OF ERROR
Roskop Dairy asserts that the district court erred by (1)
excluding the testimony of Wailes, (2) denying Roskop Dairy’s
motion to compel, (3) granting the defendants’ motions for
summary judgment, and (4) awarding prejudgment interest
to Midwest.

STANDARD OF REVIEW
[1,2] We review de novo whether the trial court applied the
correct legal standards for admitting an expert’s testimony.*
We review for abuse of discretion how the trial court applied

3 See, e.g., Wilson Concrete Co. v. A. S. Battiato Constr. Co., 196 Neb. 185,
188, 241 N.W.2d 819, 821 (1976).

4 King v. Burlington Northern Santa Fe Ry. Co., 277 Neb. 203, 762 N.W.2d
24 (2009).
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the appropriate standards in deciding whether to admit or
exclude an expert’s testimony.’

[3] In reviewing a summary judgment, an appellate court
views the evidence in the light most favorable to the party
against whom the judgment was granted and gives that
party the benefit of all reasonable inferences deducible from
the evidence.®

[4] Generally, the control of discovery is a matter for
judicial discretion, and decisions regarding discovery will be
upheld on appeal in the absence of an abuse of discretion.’

[5] Prejudgment interest may be awarded only as provided
in Neb. Rev. Stat. § 45-103.02 (Reissue 2010), and whether
prejudgment interest should be awarded is reviewed de novo
on appeal.?

ANALYSIS

ExcrLusioN OF WAILES” TESTIMONY AND WHETHER
THERE WAS MATERIAL [SSUE OF FACT

[6,7] The central question in this case is whether we should
affirm the district court’s order of summary judgment for
the defendants. A motion for summary judgment shall be
granted where there is no genuine issue as to any material
fact and the moving party is entitled to judgment as a mat-
ter of law.” Failure of proof concerning an essential element
of the nonmoving party’s case necessarily renders all other
facts immaterial.!®

S 1d.

¢ Rent-A-Roofer v. Farm Bureau Prop. & Cas. Ins. Co., 291 Neb. 786, 869
N.W.2d 99 (2015).

7 Farmington Woods Homeowners Assn. v. Wolf, 284 Neb. 280, 817 N.W.2d
758 (2012).

8 Countryside Co-op v. Harry A. Koch Co., 280 Neb. 795, 790 N.W.2d 873
(2010).
% See Rent-A-Roofer v. Farm Bureau Prop. & Cas. Ins. Co., supra note 6.

19 See Celotex Corp. v. Catrett, 477 U.S. 317, 106 S. Ct. 2548, 91 L. Ed. 2d
265 (1986).
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[8-10] A party moving for summary judgment makes a
prima facie case for summary judgment by producing enough
evidence to demonstrate that the movant is entitled to judg-
ment if the evidence were uncontroverted at trial.'" Once the
moving party makes a prima facie case, the burden shifts to
the party opposing the motion to produce admissible contra-
dictory evidence showing the existence of a material issue of
fact that prevents judgment as a matter of law.'> Conclusions
based on guess, speculation, conjecture, or a choice of pos-
sibilities do not create material issues of fact for the purposes
of summary judgment'; the evidence must be sufficient to
support an inference in the nonmovant’s favor without the fact
finder engaging in guesswork.'

The defendants made a prima facie case for summary
judgment through expert testimony that poor maintenance of
the vents in the claws was the proximate cause of the units
detaching under vacuum and, thus, of any mastitis resulting
therefrom. Without endorsing the sufficiency of the evidence
on any other aspect of Roskop Dairy’s case, we focus our
analysis on this element of mechanical causation. Doing so,
we conclude that Roskop Dairy failed to produce admissible
contradictory evidence creating a material issue of fact to rebut
the defendants’ prima facie case.

Wailes neither purported to opine on the mechanical cause
of the units detaching under vacuum, nor was he qualified
to do so. And Roskop Dairy did not present other sufficient
circumstantial evidence that could lead a reasonable person to
accept its theory that the Dematron was the proximate cause

" Chicago Lumber Co. of Omaha v. Selvera, 282 Neb. 12, 809 N.W.2d 469
(2011).

12 See, Borrenpohl v. DaBeers Properties, 276 Neb. 426, 755 N.W.2d 39
(2008); New Tek Mfg. v. Beehner, 270 Neb. 264, 702 N.W.2d 336 (2005).

3 Marksmeier v. McGregor Corp., 272 Neb. 401, 722 N.W.2d 65 (2006);
Richards v. Meeske, 268 Neb. 901, 689 N.W.2d 337 (2004).

Y C.E. v. Prairie Fields Family Medicine, 287 Neb. 667, 844 N.W.2d 56
(2014).
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of the purported injury. As will be explained in more detail
below, we agree with the district court that Roskop Dairy’s
reliance on the malfunction theory is misplaced, because it
is limited to proving a specific defect through circumstantial
evidence and because Roskop Dairy failed to present evidence
that could establish the elements of the malfunction theory.
Any other circumstantial evidence that Roskop Dairy relies on
to rebut the defendants’ prima facie case for summary judg-
ment amounts to speculative reasoning based on observations
of a temporal correlation.

[11] All implied warranty theories of recovery and strict
liability claims for manufacturing defect, design defect, or fail-
ure to warn seek to recover for a “defect.”’” Express warranty
claims are not merged with implied warranty claims or strict
liability claims due to the “‘dickered’” aspects of the indi-
vidual bargain,'® but express warranty claims, like implied war-
ranty theories and strict liability claims, require a showing that
the goods were defective.'” While a “defect” traditionally falls
under the category of either a design, manufacturing, or warn-
ing defect, “defective” installation is also cognizable under the
Uniform Commercial Code’s breach of warranty theories when
the installation is incident to the sale; in other words, when the
purchase is for a system that is dependent upon proper instal-
lation."” And the user of a product may also assert a cause of
action for negligent installation concurrently with actions under
express and implied warranty theories."

[12-14] Whether a plaintiff is proceeding under negligence,
defect theories, or breach of express warranty, proximate cause

15 See Freeman v. Hoffman-La Roche, Inc., 260 Neb. 552, 618 N.W.2d 827
(2000).

16 7d. at 574, 618 N.W.2d at 844.
17 Genetti v. Caterpillar, Inc., supra note 2.

18 See, Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co., 219 Neb.
303, 363 N.W.2d 155 (1985); 3 American Law of Products Liability 3d
§ 37:12 (2015).

Y 3 American Law of Products Liability 3d, supra note 18.
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is a necessary element of the plaintiff’s case.?” Proximate cause
is the cause that in a natural and continuous sequence unbro-
ken by an efficient intervening cause, produces the injury,
and without which the injury would not have occurred.?! To
establish proximate cause, the plaintiff must meet three basic
requirements: (1) Without the negligent action, the injury
would not have occurred, commonly known as the “but for”
rule or “cause in fact”; (2) the injury was a natural and prob-
able result of the negligence; and (3) there was no efficient
intervening cause.?

[15] In this case, proving the elements of defect/negligence
and proximate cause involves the mechanical functioning of
a dairy farm milking system and its various component parts.
Such technical matters are outside the scope of ordinary expe-
rience. Findings of fact as to technical matters beyond the
scope of ordinary experience are usually not warranted in the
absence of expert testimony supporting such findings.?

Hunt testified that the clogged and upside-down vents
reported by Nissen and Farrier were the cause of the milking
units detaching under vacuum. Roskop presented no reliable
expert opinion to the contrary. Roskop admitted that he was
not an expert on milking machines. Wailes likewise stated

20 See, Powell v. Harsco Corp., 209 Ga. App. 348, 433 S.E.2d 608 (1993); 1
American Law of Products Liability 3d § 4:1 (2007).

21 See, Stahlecker v. Ford Motor Co., 266 Neb. 601, 667 N.W.2d 244 (2003);
Pendleton Woolen Mills v. Vending Associates, Inc., 195 Neb. 46, 237
N.W.2d 99 (1975).

22 See, Hughes v. School Dist. of Aurora, 290 Neb. 47, 858 N.W.2d 590
(2015); Belgum v. Mitsuo Kawamoto & Assoc., 236 Neb. 127, 459 N.W.2d
226 (1990); Daniels v. Andersen, 195 Neb. 95, 237 N.W.2d 397 (1975).

3 See, McVaney v. Baird, Holm, McEachen, 237 Neb. 451, 466 N.W.2d 499
(1991); Overland Constructors v. Millard School Dist., 220 Neb. 220, 369
N.W.2d 69 (1985). See, also, Green v. Box Butte General Hosp., 284 Neb.
243, 818 N.W.2d 589 (2012); State v. Aguilar, 268 Neb. 411, 683 N.W.2d
349 (2004); Eiting v. Godding, 191 Neb. 88, 214 N.W.2d 241 (1974);,
Clark v. Village of Hemingford, 147 Neb. 1044, 26 N.W.2d 15 (1947).
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clearly that he was not an expert in the design, installation,
diagnosis, settings, or repair of milking machine equipment.
Wailes stated that he did not know what, if anything, was
wrong with the Dematron and had no opinion about the param-
eter settings.

Roskop points out that Wailes confirmed that “a properly
operating detacher system” does not “come off under pressure
as described by . . . Roskop.” This statement, in combination
with Roskop’s testimony, may support the occurrence of some
kind of malfunction of the milking system. But this was not
an opinion as to whether the Dematron was the cause of that
malfunction. To the contrary, Wailes acknowledged that there
were many possible mechanical causes of the units coming off
under vacuum, which have nothing to do with the Dematron.
Wailes agreed that it would not be “scientific reasoning” to
conclude that the Dematron was responsible for the claws’
detaching under vacuum.

Even if Wailes had been qualified to opine on which com-
ponent part of the milking system caused the units to detach
under vacuum, and had actually attempted to do so, such opin-
ion would be unreliable under Schafersman v. Agland Coop.**
The expert must have “good grounds” for his or her belief “in
every step of the analysis.”® The term “good grounds” means
an inference or assertion derived by scientific method and sup-
ported by appropriate validation.?

[16] Waliles testified, “[M]y analysis is that there had to be
some event to trigger somatic cell counts to take that much
of a spike” and “[m]y main concern at the time was the tim-
ing of the events, and the timing of the events match up to
the installation.” It is well settled that a causation opinion
based solely on a temporal relationship is not derived from the

2% Schafersman v. Agland Coop, supra note 1.

% King v. Burlington Northern Santa Fe Ry. Co., supra note 4, 277 Neb. at
227, 762 N.W.2d at 43.

% 1d.
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scientific method and is therefore unreliable.”” Such an opinion
is also unreliable because it is not based upon sufficient facts
or data.”®

An expert can challenge hypotheses formulated through the
observation of association® or utilize a challenge/dechallenge/
rechallenge methodology, or the expert can systematically
eliminate other reasonably probable causes in conjunction with
observation of temporal correlation.’® But the reliability of
such methodologies to support a causation opinion is directly
related to the degree of scientific rigor.’! Wailes’ assertion
that “when you try to eliminate events that could occur dur-
ing that period of time, the one that you can’t eliminate is the
installation of new equipment that was not working properly
at the time,” and his further assertions that the feed had not
changed, that Roskop had a good reputation, and that Roskop
had unspecified protocols in place, demonstrate little scientific
rigor. Furthermore, this testimony concerns, at most, alternate
etiologies of mastitis and not the alternate mechanical causes
of the malfunction. Thus, to the extent that Roskop makes an
argument that the court should have admitted Wailes’ testimony
for purposes of mechanical causation, we find that the district
court did not err.

Roskop alternatively argues that expert testimony is not
required to create a material issue of fact rebutting the

27 See, Porter v. Whitehall Laboratories, Inc., 9 F.3d 607 (7th Cir. 1993);

Derzavis v. Bepko, 766 A.2d 514 (D.C. 2000); Terry v. Bd. of Mental
Retardation, 165 Ohio App. 3d 638, 847 N.E.2d 1246 (2006), reversed in
part on other grounds sub nom. Terry v. Caputo, 115 Ohio St. 3d 351, 875
N.E.2d 72 (2007). See, also, e.g., Schafersman v. Agland Coop, supra note
1; Carlson v. Okerstrom, 267 Neb. 397, 675 N.W.2d 89 (2004).

28 King v. Burlington Northern Santa Fe Ry. Co., supra note 4.

2 See id.

30 See Heller v. Shaw Industries, Inc., 167 F.3d 146 (3d Cir. 1999). See, also,
Carlson v. Okerstrom, supra note 27.

31 See McClain v. Metabolife Intern., Inc., 401 F.3d 1233 (11th Cir. 2005).

See, also, Glastetter v. Novartis Pharmaceuticals Corp., 252 F.3d 986 (8th
Cir. 2001).
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defendants’ prima facie case for summary judgment. In making
this argument, Roskop apparently relies on the “malfunction
theory.” The malfunction theory is based on the same principle
underlying res ipsa loquitur, which permits a fact finder to
infer negligence from the circumstances of the incident, with-
out resort to direct evidence of the wrongful act.’?

[17] Under the malfunction theory, also sometimes called
the indeterminate defect theory or general defect theory,*® a
plaintiff may prove a product defect circumstantially, without
proof of a specific defect, when (1) the incident causing the
harm was of a kind that would ordinarily occur only as a result
of a product defect and (2) the incident was not, in the particu-
lar case, solely the result of causes other than a product defect
existing at the time of sale or distribution.**

The malfunction theory should be utilized with the utmost
of caution. Although some circumstances may justify the use
of the malfunction theory to bridge the gap caused by miss-
ing evidence, the absence of evidence does not make a fact
more probable but merely lightens the plaintiff’s evidentiary
burden despite the fact that the missing evidence might well
have gone either way, and this rationale is too often subject
to misapplication by courts in situations in which evidence is
actually available.*

32 Restatement (Third) of Torts: Products Liability § 3, comment a. (1998).

3 See, id., § 3; David G. Owen, Manufacturing Defects, 53 S.C. L. Rev. 851
(2002). See, also, e.g., Sochanski v. Sears, Roebuck and Co., 621 F.2d 67
(3d Cir. 1980); Stewart v. Ford Motor Co., 553 F.2d 130 (D.C. Cir. 1977);
Higgins v. General Motors Corp., 287 Ark. 390, 699 S.W.2d 741 (1985);
Wakabayashi v. Hertz, 66 Haw. 265, 660 P.2d 1309 (1983); Gillespie v. R.
D. Werner Co., 71 1ll. 2d 318, 375 N.E.2d 1294, 17 1l Dec. 10 (1978);
Stackiewicz v. Nissan Motor Corp., 100 Nev. 443, 686 P.2d 925 (1984);,
Moraca v. Ford Motor Co., 66 N.J. 454, 332 A.2d 599 (1975); Brownell v.
White Motor Corp., 260 Or. 251, 490 P.2d 184 (1971).

3% Genetti v. Caterpillar, Inc., supra note 2; Restatement, supra note 32, § 3.
35 See Metro. Property & Cas. Ins. Co. v. Deere & Co., 302 Conn. 123, 25
A.3d 571 (2011).
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We have explained that as a matter of policy we allow
circumstantial proof of a product defect without evidence of
the specific defect because in many instances the dealer or
manufacturer has either purposefully or inadvertently tam-
pered with the evidence. Further, in light of the technological
complexity in proving a specific defect, “forcing consumers to
identify the cause, rather than the effect, of a defect would be
unrealistically burdensome.”?

The malfunction theory is narrow in scope. The malfunction
theory simply provides that it is not necessary for the plaintiff
to establish a specific defect so long as there is evidence of
some unspecified dangerous condition or malfunction from
which a defect can be inferred®—the malfunction itself is cir-
cumstantial evidence of a defective condition.*® The malfunc-
tion theory does not alter the basic elements of the plaintiff’s
burden of proof and is not a means to prove proximate cause
or damages.*

Other courts have set forth a nonexhaustive list of the kind
of circumstantial evidence that may be used to support a rea-
sonable inference of a specific defect. In DeWitt v. Eveready
Battery Co., Inc.,** for example, the court illustrated six evi-
dentiary factors that a plaintiff may present to create a genuine
issue of fact on the element of defect through circumstantial
evidence: (1) the malfunction of the product; (2) expert tes-
timony as to a possible cause or causes; (3) the timeframe of
the malfunction’s occurrence after the plaintiff first obtained
the product and other relevant history of the product, such
as its age and prior usage by the plaintiff and others, includ-
ing evidence of misuse, abuse, or similar relevant treatment

3¢ Genetti v. Caterpillar; Inc., supra note 2, 261 Neb. at 114, 621 N.W.2d. at
542.

37 1 American Law of Products Liability 3d, supra note 20, § 1:15 (2013).
38 Ducko v. Chrysler Motors Corp., 433 Pa. Super. 47, 639 A.2d 1204 (1994).
3 See Sochanski v. Sears, Roebuck and Co., supra note 33.

4 DeWitt v. Eveready Battery Co., Inc., 355 N.C. 672, 565 S.E.2d 140
(2002).
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before it reached the defendant; (4) similar incidents, when
accompanied by proof of substantially similar circumstances
and reasonable proximity in time; (5) elimination of other pos-
sible causes of the accident; and (6) proof tending to establish
that such an accident would not occur absent a manufactur-
ing defect.

Roskop relies on Genetti v. Caterpillar, Inc., in which we
applied the principles of the malfunction theory and some of
these factors to conclude that the circumstantial evidence of
a defect was sufficient to support a verdict in the plaintiffs’
favor.*! The plaintiffs in Genetti sought recovery for the total
failure of their truck’s engine. Subsequent to purchasing the
truck new, multiple engine failures had occurred. The defend-
ant had first repaired the engine and, upon subsequent failures,
replaced it. In replacing the engine, the defendant utilized some
components from the old engine. The defendant did not keep
records of which components of the engine were replaced and
which were reused. Eventually, the truck was sold, and the
defendant replaced the engine again after another engine fail-
ure subsequent to the purchase.

The plaintiffs’ expert witness, a mechanic, admitted he was
not an expert in engine design, but illustrated his expertise in
repairing, rebuilding, and overhauling the kind of engine at
issue. The mechanic reviewed documentation of the repairs,
photographs, and interviews, and concluded that a coolant
leak caused the engine failures. The mechanic negated alter-
nate, reasonably possible causes of the engine failures. The
mechanic was unsure whether the coolant leak was specifi-
cally due to a cracked head, cracked head gasket, or some
other failure allowing the intrusion of coolant. He testified,
however, that the uncontroverted testimony concerning the
use of the truck was not a misuse that should have resulted in
engine failure.

We held that because the plaintiffs presented evidence elim-
inating abuse or misuse as the alternate cause of the engine

4 Genetti v. Caterpillar, Inc., supra note 2.
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failure, it was reasonable for a jury to conclude that if the fail-
ure was not due to improper use of the truck, then it was due
to a defect, such as one of those suggested by the mechanic.*?
We held that the plaintiffs were not required to prove the spe-
cific defect that caused the failures in order to prove that the
engine was defective.®

But more apposite to the facts of this case is Wilgro, Inc.
v. Vowers & Burback.** In Wilgro, Inc., although (unlike here)
there was direct evidence of a specific defect, we held that the
circumstantial evidence was insufficient to support a finding of
proximate cause. The defendant in Wilgro, Inc. had provided
the plaintiff with feed supplements for the plaintiff’s cattle that
contained slightly higher levels of nonprotein nitrogen, urea,
than warrantied. Shortly after obtaining the feed, the cattle
became sick. Some eventually died. Autopsies on some of the
cattle were performed, and they were found to have died of
urea poisoning.

Other causation theories unrelated to the defect and sup-
ported by the record could account for the poisoning. For
instance, given the method of merely spreading the supplement
on the bottom of a truck and pouring silage on top where the
cattle “free fed,” the feed could have been improperly mixed
with the supplement. Or, some cows could have eaten more
feed than they were allotted. Furthermore, the plaintiff’s own
immature silage could account for the symptoms observed
in the majority of the animals that the plaintiff claimed had
been injured.

[18,19] We explained that circumstantial evidence is not
sufficient to sustain a verdict that depends solely thereon
unless the circumstances proved by the evidence are of such a
nature and so related to each other that the conclusion reached
by the jury is the only one that can fairly and reasonably be

4 See id.
B Id
“ Wilgro, Inc. v. Vowers & Burback, 190 Neb. 369, 208 N.W.2d 698 (1973).
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drawn therefrom.* Where, instead, under the facts viewed in a
light most favorable to the nonmoving party, the nonexistence
of the fact to be inferred is just as probable as its existence, the
conclusion that it exists is a matter of speculation, surmise, and
conjecture, and a jury will not be permitted to draw it.*¢ We
concluded in Wilgro, Inc. that the plaintiff had failed to adduce
evidence that would lead the reasonable person to accept the
plaintiff’s theory of causation over those theories presented by
the defendant.

In Pendleton Woolen Mills v. Vending Associates, Inc.,” a
negligence case, we similarly found the circumstantial evi-
dence to be insufficient for any determination of proximate
cause in the plaintiff’s favor to rise above speculation. The
plaintiff’s building had been damaged by the flooding of a
sticky substance. A large amount of water and syrup was found
on the floor in the vicinity of a soft drink machine, which was
the apparent source of the flooding. The machine obtained its
water supply from a water pipe in the building, to which it
was connected by copper tubing. The defendant was allegedly
responsible for the maintenance of the machine.

We found “a total lack of evidence establishing that any
negligence . . . was the ‘proximate cause’ of either the leak
or the damages; or to state it more accurately, that there was
any ‘causation in fact’ between the alleged negligence, and
the occurrence and the water damage.”*® Only one nonexpert
witness reported a hearsay statement loosely attributing the
leak to a malfunctioning shutoff valve. And there was no
proof that the absence of regular inspection was a substan-
tial factor in causing the valve to malfunction, if it indeed
did. Nor was there evidence that but for the absence of such
inspection, the leak would not have occurred. In particular,

 Id.

46 See Ehler et ux v. Portland Gas & Coke Co., 223 Or. 28, 352 P.2d 1102
(1960).

47 Pendleton Woolen Mills v. Vending Associates, Inc., supra note 21.
“ Id. at 50, 237 N.W.2d at 102.
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there was no evidence indicating the location of the shutoff
valve in the machine and whether a leak could be detected.
Again, we said that speculation and conjecture are not suf-
ficient to establish causation; there must be something more
that will lead a reasonable mind to one conclusion rather
than another.®

In considering Roskop Dairy’s argument that the malfunc-
tion theory applies, we first note that there is no apparent loss
of the evidence of a specific defect, because there is a record
of the parameter settings. Indeed, from these records, Roskop
has suggested a very specific theory that the detach delay
setting of 3 seconds was defective and negligent and that it
should have been 10 seconds, the setting it was changed to in
late July 2008. While we have found little case law specifi-
cally addressing whether the malfunction theory applies when
there is no loss of evidence or when there is an allegation of
a specific defect, we find no cases that have done so. And we
observe that the related doctrine of res ipsa loquitur does not
apply when specific acts of negligence are alleged or there is
evidence of the precise cause of the accident.™

Assuming that the malfunction theory can be utilized when
there has been no loss of evidence relating to the alleged spe-
cific defect, Roskop presented insufficient evidence to estab-
lish a material issue of fact supporting the malfunction theory.
Roskop presented no reliable evidence that the incident causing
the harm was of a kind that would ordinarily occur only as a
result of a product defect, as he had no expert on milking sys-
tems. And he presented no reliable evidence negating causes
other than the alleged product defect—despite undisputed evi-
dence that detachment under vacuum could have multiple pos-
sible mechanical sources.’® Roskop did not even present evi-
dence negating Nissen’s and Farrier’s testimony that the vents

4 Pendleton Woolen Mills v. Vending Associates, Inc., supra note 21.

0 See Maly v. Arbor Manor, Inc., 225 Neb. 276, 404 N.W.2d 419 (1987).

1 See, Genetti v. Caterpillar, Inc., supra note 2; Restatement, supra note 32,
§ 3.
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of the lenses had been placed upside down and that nonvented
lenses had been placed in the claws.

[20,21] In any event, the malfunction theory would not
serve to create a material issue on the element of proxi-
mate cause, because it is a theory only utilized to prove the
element of defect.””> Roskop Dairy seeks more than just a
bridge over the gap of difficult-to-obtain and highly techni-
cal evidence of a specific defect. Roskop attempts to create
a material issue of fact on little more than his observation of
a temporal correlation. But the line between impermissible
speculation and reasonable inferences is drawn by the laws
of logic.”® And reasoning causation from temporal correlation
represents a logical fallacy. A conclusion based upon such
reasoning is not a reasonable inference but is mere specula-
tion and conjecture.*

We find no merit to Roskop’s argument that Hunt’s testi-
mony confirming that the settings for the detach delay were
changed from 3 seconds to 10 seconds rebuts the defendants’
prima facie case. It would be speculative to derive any conclu-
sion as to either negligence/defect or proximate cause based on
the record of the parameter settings without an expert opinion
interpreting those settings in the larger context of the milking
system. Roskop Dairy’s conclusion based on the correlation of
the 3-second setting to detachment under vacuum and of the
10-second setting to no detachment under vacuum remains at
its core an application of the logical fallacy that correlation
equals causation.

52 See, White v. Mazda Motor of America, Inc., 313 Conn. 610, 99 A.3d 1079
(2014); Barnish v. KWI Bldg. Co., 916 A.2d 642 (Pa. 2007).

3 Tose v. First Pennsylvania Bank, N.A., 648 F.2d 879 (3d Cir. 1981),
abrogated on other grounds, Griggs v. Provident Consumer Discount Co.,
459 U.S. 56, 103 S. Ct. 400, 74 L. Ed. 2d 225 (1982).

% See, Sunward Corp. v. Dun & Bradstreet, Inc., 811 F.2d 511 (10th Cir.

1987); Loesch v. United States, 645 F.2d 905 (Ct. Cl. 1981); Dodge Motor
Trucks, Inc. v. First Nat. Bank of Omaha, 519 F.2d 578 (8th Cir. 1975);
Genesee M. B. & T. Co. v. Payne, 6 Mich. App. 204, 148 N.W.2d 503
(1967).
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At oral arguments, Roskop Dairy also suggested that sum-
mary judgment was improper because cross-examination of
Hunt at trial might lead to a more favorable and direct admis-
sion regarding the Dematron settings and their connection to
the detachment under vacuum. In two depositions, Roskop
Dairy has failed to obtain an opinion from Hunt that the
Dematron settings during the relevant time period were in any
way improper or a substantial factor in causing the units to
detach under vacuum. Roskop’s hope that this testimony might
change at trial is insufficient to rebut the defendants’ prima
facie case for summary judgment.

Under the malfunction theory or otherwise, Roskop Dairy
failed to present evidence from which a jury could deter-
mine, without resorting to speculation, that the Dematron was
the proximate cause of the alleged injury to Roskop Dairy’s
cows. The district court accordingly did not err in granting the
defendants summary judgment. Although we share the district
court’s concerns over the lack of evidence that the Dematron
was defectively or negligently installed and the lack of reli-
able evidence causally linking the detachment under vacuum
to the medical condition of mastitis, we need not examine
those aspects of the district court’s ruling in order to affirm
its decision.

CONSIDERING TESTIMONY
NoT IN EVIDENCE

We find no merit to Roskop Dairy’s assertion that we
should reverse the district court’s order because it errone-
ously relied on facts not in evidence when it granted sum-
mary judgment. Roskop argues that in reasoning that there are
several causes of mastitis, the district court erroneously relied
on Gorden’s affidavit, which was not entered into evidence.
Roskop argues that, even “more egregiously,” the district court
relied on Wailes’ excluded testimony and upon the deposition
of Slattery, which was admitted for limited purposes only.>

55 Brief for appellant at 28.
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Roskop argues that the district court could not rely on any
aspect of Wailes’ testimony, because neither party reoffered
it for summary judgment. Finally, Roskop characterizes the
district court’s order as expressing an improper factual finding
that other factors could have contributed to or caused mastitis
in the herd.

It is unclear how Roskop believes it helpful to argue that
Wailes’ deposition was not in evidence for purposes of sum-
mary judgment. The absence of Wailes’ testimony in its entirety
provides only less evidence from which we could conclude
there was a material issue of fact. And such argument ren-
ders fruitless Roskop Dairy’s argument that Wailes’ testimony
should not have been excluded.

Furthermore, the alternate causes of mastitis that Roskop
believes the court erred in considering were generally listed
in other admitted testimony, such as Roskop’s deposition
and the limited receipt of Slattery’s deposition. A summary
judgment hearing is similar to a bench trial of an action at
law; thus, ordinarily, the erroneous admission of evidence in
a summary judgment hearing is not reversible error if other
relevant evidence, admitted without objection or properly
admitted over objection, sustains the trial court’s necessary
factual findings.>

Regardless, none of Roskop Dairy’s arguments on this
assignment of error concern the absence of reliable evidence
rebutting the defendants’ prima facie case that improper main-
tenance by Roskop Dairy employees of the physical compo-
nents of the milking system was the proximate cause of the
malfunction. Therefore, these arguments are not grounds for
reversal under our reasoning set forth above.

DENYING DISCOVERY
Roskop Dairy also argues that the district court erred in
denying its motion to compel. Roskop Dairy argues vaguely

36 John Markel Ford v. Auto-Owners Ins. Co., 249 Neb. 286, 543 N.W.2d
173 (1996).
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that there is a series of correspondence listed on the privilege
log between an employee of Midwest and its designated expert
witness. Roskop Dairy further argues generally that it was
entitled to discover underlying facts contained in privileged
documents, such as parameter settings and changes, facts
regarding the operation and maintenance of the system, and
facts relating to the investigations of the malfunction of the
system. Lastly, Roskop Dairy asserts broadly that information
and parameter settings gathered by Hunt in the ordinary course
of business were not privileged.

[22] The party asserting error in a discovery ruling bears
the burden of showing that the ruling was an abuse of dis-
cretion.”” For our review, Roskop Dairy requested only that
sealed exhibit 9 be included in the bill of exceptions. It
is incumbent upon the party appealing to present a record
which supports the errors assigned. Neb. Rev. Stat. § 25-1140
(Reissue 2008) and Neb. Ct. R. App. P. § 2-105(B)(1)(b) (rev.
2010) place the burden on the appellant to file a praecipe
identifying the matter to be contained in the bill of excep-
tions. Thus, we consider Roskop’s assignment of error only
as pertains to exhibit 9.

After an in camera review, the district court found that the
documents contained in exhibit 9 were protected by attorney-
client privilege and work-product privilege. The court also
noted that GEA had produced for Roskop Dairy its most
knowledgeable witness, Hunt, to be deposed on the topics
contained in the deposition notice duces tecum attached to
Roskop Dairy’s motion to compel discovery. Further, the
court found that GEA had produced the records required
by Roskop Dairy’s discovery request, except for those pro-
tected by privilege, but that Roskop Dairy had difficulty
opening certain computer records and that Hunt did not
have them all with him during his deposition. Because of
this, the court allowed Roskop Dairy “latitude in discovery”
and ordered that Roskop Dairy be able to reconvene the

5T U.S. Bank Nat. Assn. v. Peterson, 284 Neb. 820, 823 N.W.2d 460 (2012).
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deposition of Hunt and that Hunt should have with him cop-
ies of any records he relied on for his testimony. That second
deposition occurred, and Hunt brought with him records of
the Dematron parameter settings.

We find no abuse of discretion in the district court’s order
partially denying Roskop Dairy’s motion to compel. There is
no evidence that Roskop Dairy was denied discovery of rel-
evant underlying facts or business records pertaining to param-
eter settings or to any changes or facts regarding the operation
and maintenance of the system. Furthermore, the court did
not abuse its discretion in finding the documents contained in
sealed exhibit 9 to be protected by the attorney-client privilege
and the work-product privilege.

We have recognized that it is difficult to show that a party
has been prejudiced by a discovery order, or that the question
is not moot; and the harmless error doctrine, together with
the broad discretion the discovery rules vest in the trial court,
will bar reversal save under very unusual circumstances.®®
This case is no exception. We find no merit to Roskop
Dairy’s assignment of error concerning the motion to com-
pel discovery.

PREJUDGMENT INTEREST

Finally, we turn to Roskop Dairy’s argument that the district
court erred in granting Midwest prejudgment interest on its
counterclaim for the unpaid amount of the purchase agree-
ment. Prejudgment interest may be awarded only as provided
in § 45-103.02, and whether prejudgment interest should be
awarded is reviewed de novo on appeal.”’

[23] A claim is liquidated for purposes of prejudgment
interest when there is no reasonable controversy as to both the
amount due and the plaintiff’s right to recover.® The amount

8 Brozovky v. Norquest, 231 Neb. 731, 437 N.W.2d 798 (1989).

3 Countryside Co-op v. Harry A. Koch Co., supra note 8.

% Brook Valley Ltd. Part. v. Mutual of Omaha Bank, 285 Neb. 157, 825
N.W.2d 779 (2013). See, also, § 45-103.02(2).
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due was uncontroverted. But we conclude that, given the tech-
nical complexity of the matters at issue, until discovery was
completed, there was a reasonable controversy over Roskop
Dairy’s right to recover. The fact that summary judgment was
properly granted is not decisive of whether there was until
that point a reasonable controversy over a plaintiff’s right to
recover.® We therefore reverse the district court’s order grant-
ing prejudgment interest on Midwest’s counterclaim.

CONCLUSION

The opponent of a motion for summary judgment must be
given the benefit of every reasonable inference from the evi-
dence, but not inferences based on guess or speculation.® The
defendants made a prima facie case that there was no issue of
fact that components other than the Dematron were the proxi-
mate cause of the detachment under vacuum. Roskop’s eyewit-
ness observation of a temporal correlation between installation
of the Dematron and the units detaching under vacuum calls
for speculation and is insufficient to create an issue of fact on
the essential element of proximate cause. We therefore affirm
the order of the district court granting summary judgment for
the defendants in Roskop Dairy’s action against them. But we
reverse the district court’s order granting prejudgment interest
on Midwest’s counterclaim.

AFFIRMED IN PART, AND IN PART REVERSED.

HEeavican, C.J., participating on briefs.

STEPHAN, J., not participating in the decision.

WRIGHT, J., not participating.

1 See, Countryside Co-op v. Harry A. Koch Co., supra note 8; Dutton-

Lainson Co. v. Continental Ins. Co., 279 Neb. 365, 778 N.W.2d 433
(2010).

2 See Giordano v. Sherwood, 968 A.2d 494 (D.C. 2009).
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Postconviction: Appeal and Error. Whether a claim raised in a post-
conviction proceeding is procedurally barred is a question of law.
Jurisdiction: Appeal and Error. A jurisdictional question which does
not involve a factual dispute is determined by an appellate court as a
matter of law.

Judgments: Appeal and Error. When reviewing questions of law,
an appellate court resolves the questions independently of the lower
court’s conclusion.

Postconviction: Election of Remedies. A remedy is cumulative when
it is created by statute and is in addition to another remedy which still
remains in force.

Judgments: Evidence: Appeal and Error. The purpose of a writ of
error coram nobis is to bring before the court rendering judgment mat-
ters of fact which, if known at the time the judgment was rendered,
would have prevented its rendition.

: . A writ of error coram nobis reaches only matters of
fact unknown to the applicant at the time of judgment, not discoverable
through reasonable diligence, and which are of a nature that, if known
by the court, would have prevented entry of judgment.

Judgments: Appeal and Error. A writ of error coram nobis is not
available to correct errors of law.

Convictions: Proof: Appeal and Error. The burden of proof in a
proceeding to obtain a writ of error coram nobis is upon the applicant
claiming the error, and the alleged error of fact must be such as would
have prevented a conviction. It is not enough to show that it might have
caused a different result.

Testimony: Appeal and Error. A writ of error coram nobis cannot be
invoked on the ground that an important witness testified falsely about a
material issue in the case.
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10. Final Orders: Appeal and Error. There are three types of final orders
that may be reviewed on appeal under the provisions of Neb. Rev. Stat.
§ 25-1902 (Reissue 2008): (1) an order which affects a substantial right
in an action and which in effect determines the action and prevents a
judgment, (2) an order affecting a substantial right made during a special
proceeding, and (3) an order affecting a substantial right made on sum-
mary application in an action after judgment is rendered.

11. : . An order affects a substantial right if it affects the subject
matter of the litigation, such as diminishing a claim or defense that
was available to the appellant prior to the order from which he or she
is appealing.

Appeal from the District Court for Douglas County: WILLIAM
B. ZASTERA, Judge. Reversed and remanded with directions.

Sarah P. Newell and James Mowbray, of Nebraska
Commission on Public Advocacy, for appellant.

Douglas J. Peterson, Attorney General, and Kimberly A.
Klein for appellee.

WRIGHT, CONNOLLY, MCCORMACK, MILLER-LERMAN, CASSEL,
and STACY, JJ.

WRIGHT, J.
NATURE OF CASE

Jack E. Harris appeals the order of the district court which
dismissed his motion for postconviction relief without preju-
dice pursuant to Neb. Rev. Stat. § 29-3003 (Reissue 2008),
because it was filed simultaneously with a motion for new
trial and a motion for writ of error coram nobis. We reverse,
and remand the cause to the district court for consideration of
Harris’ postconviction motion on its merits.

SCOPE OF REVIEW
[1] Whether a claim raised in a postconviction proceeding is
procedurally barred is a question of law. State v. Thorpe, 290
Neb. 149, 858 N.W.2d 880 (2015).
[2] A jurisdictional question which does not involve a
factual dispute is determined by an appellate court as a
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matter of law. State v. Meints, 291 Neb. 869, 869 N.W.2d
343 (2015).

[3] When reviewing questions of law, an appellate court
resolves the questions independently of the lower court’s con-
clusion. State v. Thorpe, supra.

FACTS

TRIAL AND DIRECT APPEAL

Harris was convicted by a jury in 1999 of first degree mur-
der and use of a deadly weapon to commit a felony in connec-
tion with the killing of Anthony Jones. He was sentenced to
life in prison for the murder conviction and to a consecutive
term of 10 to 20 years’ imprisonment for the weapon con-
viction. We affirmed Harris’ convictions and sentences on
direct appeal in State v. Harris, 263 Neb. 331, 640 N.W.2d
24 (2002).

FIRST POSTCONVICTION ACTION

On June 3, 2002, Harris filed a pro se motion for post-
conviction relief and was appointed counsel. An evidentiary
hearing was granted as to some, but not all, of the issues
raised in Harris’ motion for postconviction relief. Harris filed
an interlocutory appeal, and we reversed the judgment and
remanded the cause for an evidentiary hearing on two addi-
tional claims. See State v. Harris, 267 Neb. 771, 677 N.W.2d
147 (2004). Following an evidentiary hearing in November
2005, the district court denied postconviction relief and Harris
timely appealed that denial to this court. In December 2006,
while the appeal was still pending, Harris filed a motion to stay
the appeal and remand to the district court for further proceed-
ings on grounds of newly discovered evidence. We overruled
the motion and, on July 27, 2007, affirmed the district court’s
denial of postconviction relief. See State v. Harris, 274 Neb.
40, 735 N.W.2d 774 (2007).

PRESENT POSTCONVICTION ACTION
On January 17, 2008, Harris filed a second motion for
postconviction relief, along with a motion for new trial and a



- 189 -

292 NEBRASKA REPORTS
STATE v. HARRIS
Cite as 292 Neb. 186

motion for writ of error coram nobis. All three motions con-
tained allegations regarding newly discovered evidence that
Howard “Homicide” Hicks, who was the primary witness for
the State, testified falsely at trial that it was Harris who shot
and killed Jones when, in fact, it was Hicks who acted alone
in committing the murder. In support of the motions, Harris
submitted an affidavit from Terrell McClinton, an inmate to
whom Hicks allegedly confessed to killing Jones. Harris also
submitted an affidavit from Curtis Allgood, a witness who
provided details placing Hicks near the crime scene at the
time of the murder and corroborated some of the informa-
tion provided by McClinton. The motions further alleged that
Harris was not aware of this information until McClinton
contacted Harris’ postconviction counsel in August 2006 and
that Harris was prevented from discovering the evidence
due to the misconduct of the prosecuting attorney and the
State’s witness.

The district court granted an evidentiary hearing seemingly
limited to the postconviction motion, stating that “[bJecause
the Court is granting [Harris’] motion for an evidentiary hear-
ing, his motions for new trial and writ of error coram nobis
will not be addressed.” Before the evidentiary hearing was
held, the entire Douglas County District Court bench recused
itself when the prosecutor of the case was appointed to the
bench. On August 27, 2009, a district court judge from Sarpy
County was appointed to preside over the matter.

On December 20, 2010, Harris was permitted to file a third
amended motion for postconviction relief, which added alle-
gations of newly discovered evidence relating to Hicks’ plea
deal, contending that the prosecutor engaged in misconduct by
misrepresenting or allowing Hicks to misrepresent the nature
of the plea agreement at Harris’ trial.

An evidentiary hearing on the third motion for postconvic-
tion relief was held in the district court on June 28, 2013.
During the hearing, the State argued that the postconviction
action must be dismissed pursuant to § 29-3003 because the
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motion for new trial and the motion for writ of error coram
nobis were still pending in the district court.

On October 16, 2014, the district court agreed with the
State and dismissed Harris’ postconviction motion pursuant to
§ 29-3003, without addressing the merits of his claims. It cited
the language of the statute and concluded:

[Harris’] simultaneous filing of a Motion for New Trial
and Writ of Error Coram Nobis constitutes an acknowl-
edgment that he had other remedies available to him
and that a postconviction motion was not the exclusive
remedy available to him as required by Neb. Rev. Stat.
§ 29-3003. Accordingly, this Court finds that it is not
necessary to address the claims asserted by [Harris] in his
postconviction motion, as it should be dismissed.
Harris timely appeals from that judgment.

ASSIGNMENTS OF ERROR

Harris assigns that the district court erred in dismissing his
motion for postconviction relief under § 29-3003, because
the remedies are mutually exclusive, not cumulative. He also
assigns that the district court’s judgment is not a final, appeal-
able order, because the remedies constitute separate causes
of action and the district court did not direct final entry
of judgment as required under Neb. Rev. Stat. § 25-1315
(Reissue 2008).

ANALYSIS

DisSMISSAL OF POSTCONVICTION MOTION
Harris first assigns that the district court erred in dismissing
his motion for postconviction relief on the basis of § 29-3003,
which provides:

The remedy provided by sections 29-3001 to 29-3004
is cumulative and is not intended to be concurrent with
any other remedy existing in the courts of this state.
Any proceeding filed under the provisions of sections
29-3001 to 29-3004 which states facts which if true
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would constitute grounds for relief under another remedy
shall be dismissed without prejudice.

[4] A remedy is cumulative when it is created by statute and
is in addition to another remedy which still remains in force.
State v. Turner, 194 Neb. 252, 231 N.W.2d 345 (1975). The
cumulative remedy may not be pursued simultaneously with
the previously existing remedy. /d.

Harris argues that the remedies sought in a motion for new
trial and a motion for writ of error coram nobis are not cumu-
lative to the postconviction remedy, because they are mutually
exclusive. But whether those remedies are mutually exclusive
is not important to our analysis. By virtue of § 29-3003, the
postconviction remedy is clearly a cumulative remedy that
may not be pursued concurrently with any other remedy exist-
ing under state law, including the remedies sought in a motion
for new trial and a motion for writ of error coram nobis. Thus,
the question we must consider is whether the allegations,
if true, under the above remedies would constitute grounds
for relief.

We agree with Harris that the district court erred when it
dismissed the postconviction action solely on the basis that
other motions for relief were pending. The question is not
whether the petitioner believes he is entitled to other remedies,
but, rather, whether the allegations, if true, would constitute
grounds for relief under the other remedies sought.

Accordingly, we hold that a court presented with a motion
for postconviction relief which exists simultaneously with a
motion seeking relief under another remedy must dismiss the
postconviction motion without prejudice when the allegations,
if true, would constitute grounds for relief under the other
remedy sought. See § 29-3003. If the district court determines
the other remedy has no grounds for relief, the postconviction
motion is not procedurally barred under § 29-3003 and should
be considered on its merits.

Applying this framework and analyzing the other remedies
sought in the case at bar, we conclude that Harris’ motion for
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new trial and his motion for writ of error coram nobis provide
no grounds for relief.

Harris’ motion for new trial is based on the grounds set forth
in Neb. Rev. Stat. § 29-2101(1), (2), and (5) (Reissue 2008).
At the time Harris filed his motion, the applicable statute of
limitations was 10 days from the date of the verdict for claims
under subsections (1) and (2), and 3 years from the date of the
verdict for claims under subsection (5). See Neb. Rev. Stat.
§ 29-2103(3) and (4) (Reissue 2008). The verdicts Harris is
challenging were entered on July 27, 1999. His motion for new
trial was filed on January 17, 2008. On its face, Harris” motion
for new trial is barred by the applicable statute of limitations
and there is no possibility of relief.

[5-8] We also conclude that there is no possibility of Harris’
obtaining relief through his motion for writ of error coram
nobis. The purpose of a writ of error coram nobis is to bring
before the court rendering judgment matters of fact which, if
known at the time the judgment was rendered, would have
prevented its rendition. State v. Sandoval, 288 Neb. 754, 851
N.W.2d 656 (2014). The writ reaches only matters of fact
unknown to the applicant at the time of judgment, not discov-
erable through reasonable diligence, and which are of a nature
that, if known by the court, would have prevented entry of
judgment. /d. The writ is not available to correct errors of law.
Id. The burden of proof in a proceeding to obtain a writ of
error coram nobis is upon the applicant claiming the error, and
the alleged error of fact must be such as would have prevented
a conviction. It is not enough to show that it might have caused
a different result. State v. Hessler, 288 Neb. 670, 850 N.W.2d
777 (2014).

Here, the affidavits from McClinton and Allgood are state-
ments which imply that Hicks testified falsely against Harris
at Harris’ trial. McClinton stated that he knew Hicks and
that it was Hicks’ job to kill people for a drug dealer named
“Corey Bass.” McClinton said that during a conversation
with Hicks in 2001, Hicks told him that Hicks was the per-
son who shot Jones and described to McClinton the details
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of the killing, including the fact that he walked to Allgood’s
house afterward.

Allgood stated that at approximately 10:30 p.m. on August
22, 1995, he was at home having a conversation with Bass
when Hicks hurriedly entered Allgood’s home through the
back door without knocking. Allgood overheard Hicks telling
Bass that “‘it was handled.”” According to Allgood, Hicks was
normally “very laid back,” but that night, he was very agitated.
About a week later, Allgood learned that Jones had been mur-
dered in his apartment, which was just around the corner from
Allgood’s home.

[9] Assuming these allegations are true, Harris would not
be entitled to a writ of error coram nobis. The writ of error
coram nobis cannot be invoked on the ground that an impor-
tant witness testified falsely about a material issue in the case.
See, State v. Lotter, 266 Neb. 245, 664 N.W.2d 892 (2003),
superseded by statute on other grounds, State v. Huggins, 291
Neb. 443, 866 N.W.2d 80 (2015); Parker v. State, 178 Neb.
1, 131 N.W.2d 678 (1964); Hawk v. State, 151 Neb. 717, 39
N.W.2d 561 (1949). Thus, we conclude that Harris’ motion for
writ of error coram nobis, on its face, provides no possibility
of relief.

Because Harris has no possibility of obtaining relief through
the motion for new trial and the motion for writ of error coram
nobis that were filed simultaneously with the postconviction
action, the district court erred in dismissing the postconviction
action under § 29-3003. We therefore remand the cause to the
district court for consideration of the postconviction motion
on its merits.

FINALITY OF ORDER
In his second assignment of error, Harris argues that the
district court’s judgment is not a final, appealable order, even
though he is the one who appealed from it. He argues that the
dismissal of his postconviction motion is not a final, appeal-
able order, because there were two other claims for relief
presented in this action and the district court did not expressly
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determine that there was no just reason for delay or expressly
direct the entry of final judgment as to this claim, as required
under § 25-1315(1).

[10] There are three types of final orders that may be
reviewed on appeal under the provisions of Neb. Rev. Stat.
§ 25-1902 (Reissue 2008): (1) an order which affects a sub-
stantial right in an action and which in effect determines the
action and prevents a judgment, (2) an order affecting a sub-
stantial right made during a special proceeding, and (3) an
order affecting a substantial right made on summary applica-
tion in an action after judgment is rendered. State v. Jackson,
291 Neb. 908, 870 N.W.2d 133 (2015). We have previously
held that postconviction actions are special proceedings within
the context of § 25-1902. See State v. Silvers, 255 Neb. 702,
587 N.W.2d 325 (1998).

[11] An order affects a substantial right if it affects the
subject matter of the litigation, such as diminishing a claim or
defense that was available to the appellant prior to the order
from which he or she is appealing. State v. Jackson, supra. The
order in the present case affected a substantial right of Harris.
It concluded that his postconviction motion was procedurally
barred under § 29-3003 and dismissed his action entirely, albeit
without prejudice. Because the district court’s order affected a
substantial right and was made in a special proceeding, it is
final and appealable under § 25-1902.

CONCLUSION

The district court erred in dismissing Harris’ motion for
postconviction relief pursuant to § 29-3003. We reverse the
district court’s judgment and remand the cause to the dis-
trict court for consideration of the postconviction motion on
its merits.

REVERSED AND REMANDED WITH DIRECTIONS.
Heavican, C.J., not participating.
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CASSEL, J.
INTRODUCTION

For the third time, we consider an appeal from a judi-
cial dissociation of four partners from a family agricultural
partnership having assets consisting primarily of real estate.
The main issue is whether the district court, in recalculat-
ing the buyout distributions, correctly implemented our man-
date from the second appeal. The dissociating partners rely
on a hypothetical capital gain on the real estate but ignore
that this “gain” exceeds the total profit on the hypothetical
sale of all of the partnership’s assets. We affirm the district
court’s judgment.

BACKGROUND

In Robertson v. Jacobs Cattle Co. (Robertson I),! we upheld
the judicial dissociation of four partners of the Jacobs Cattle
Company, a family partnership owning agricultural land in
Valley County, Nebraska. However, we reversed the district
court’s calculation of the buyout price to be paid to the four
dissociating partners and remanded the cause for further pro-
ceedings on that issue.

In the second appeal (Robertson II),> we again reversed the
district court’s calculation of the buyout price to be paid to the
dissociating partners. We remanded the cause with direction
that the court calculate the buyout distributions “by adding
12.5 percent of the profit received from a hypothetical sale of
the partnership’s assets . . . to the value of each dissociated
partner’s capital account.”® The district court purported to fol-
low our mandate, but the dissociating partners filed this appeal
from its order.

The underlying facts concerning this appeal are primarily
contained in Robertson I and will be briefly summarized here.

' Robertson v. Jacobs Cattle Co., 285 Neb. 859, 830 N.W.2d 191 (2013).
2 Robertson v. Jacobs Cattle Co., 288 Neb. 846, 852 N.W.2d 325 (2014).
3 Id. at 853, 852 N.W.2d at 331.
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The Jacobs Cattle Company was organized in 1979. As noted
above, the partnership consisted of agricultural land, compris-
ing 1,525 acres. As of September 2011, the land was appraised
at a value of $5,135,000.

At the time of litigation, the partnership consisted of seven
partners. (Our opinion in Robertson I stated that the partner-
ship had six partners. But as indicated in Robertson II, one
individual represented two trusts, and thus, the partnership had
seven partners.) The partners included:

* Ardith Jacobs, as trustee of the Leonard Jacobs Family Trust;

e Ardith Jacobs, as trustee of the Ardith Jacobs Living
Revocable Trust;

e Dennis Jacobs;

* Duane Jacobs;

» Carolyn Sue Jacobs;

e James E. Robertson; and

* Patricia Robertson.

In July 2007, Duane, Carolyn, James, and Patricia (collec-
tively the dissociating partners) filed a complaint against the
partnership, Ardith, and Dennis (collectively the remaining
partners). The complaint sought a dissolution and winding up
of the partnership under the Uniform Partnership Act of 1998.
In an amended answer and counterclaim, the remaining part-
ners alleged that dissociation, not dissolution, was the appro-
priate remedy.

After a bench trial, the district court determined that no
grounds for dissolution of the partnership had been established
under Neb. Rev. Stat. § 67-439(5) (Reissue 2009). However,
the court ordered dissociation of the four partners by judicial
expulsion pursuant to Neb. Rev. Stat. § 67-431(5)(a) and (c)
(Reissue 2009). And after receiving buyout proposals from the
parties, the court arrived at a distribution scheme wherein each
of the dissociating partners received 5.33 percent of the total
liquidation value of the partnership.

In Robertson I, we affirmed the dissociation of the four
partners and the date of the judicial expulsion as the valuation
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date of the partnership’s assets. We also observed that the
buyout price was governed by Neb. Rev. Stat. § 67-434(2)
(Reissue 2009), which provides:
The buyout price of a dissociated partner’s interest is the
amount that would have been distributable to the disso-
ciating partner under subsection (2) of section 67-445 if,
on the date of dissociation, the assets of the partnership
were sold at a price equal to the greater of the liquidation
value or the value based on a sale of the entire business
as a going concern without the dissociated partner and
the partnership were wound up as of that date. Interest
must be paid from the date of dissociation to the date
of payment.
And another statute requires that profits and losses be cred-
ited and charged to the partners’ accounts. Neb. Rev. Stat.
§ 67-445(2) (Reissue 2009) provides:
Each partner is entitled to a settlement of all partnership
accounts upon winding up the partnership business. In
settling accounts among the partners, profits and losses
that result from the liquidation of the partnership assets
must be credited and charged to the partners’ accounts.
The partnership shall make a distribution to a partner
in an amount equal to any excess of the credits over the
charges in the partner’s account. A partner shall contrib-
ute to the partnership an amount equal to any excess of
the charges over the credits in the partner’s account but
excluding from the calculation charges attributable to an
obligation for which the partner is not personally liable
under section 67-418.
We concluded that based upon the plain language of
§ 67-434(2), “the proper calculation must be based upon the
assumption that the partnership assets, here the land, were sold
on the date of dissociation, even though no actual sale occurs.”

* Robertson I, supra note 1, 285 Neb. at 877, 830 N.W.2d at 205.
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And as to the appreciation in the land’s value, we determined
that the capital gain from a hypothetical sale of the land was to
be considered “profit” in the context of § 67-445(2). However,
there was no indication as to whether such profit should have
been distributed based upon the partners’ capital account own-
ership or their right to partnership income.

Under the operative partnership agreement, each partner was
allotted a capital account and an income account. A partner’s
capital account was “directly proportionate to the original
Capital contributions as later adjusted for draws taken from the
Partnership.” As for the income account, the partnership’s “net
profits and net losses . . . as determined by generally accepted
accounting principles” were to be credited or debited to each
partner’s income account in proportion to the partner’s votes in
the partnership. Out of a total of eight votes in the partnership,
the dissociating partners each possessed one vote. Thus, each
of the dissociating partners was entitled to 12.5 percent of the
partnership’s “net profits.”

In determining its initial buyout price, the district court
considered the value of the partnership’s assets, including the
appreciated value of the land, less the partnership’s liabilities,
and arrived at a liquidation value of $5,212,015 for the part-
nership. The court then applied each partner’s capital account
ownership percentage to the partnership’s total liquidation
value. Thus, because each dissociating partner possessed 5.33
percent capital account ownership, each dissociating partner
received 5.33 percent of the total liquidation value.

We reversed the district court’s buyout price and remanded
the cause for further proceedings concerning the treatment
of the appreciation in the value of the land. In Robertson I,
it was unclear whether the capital gain which would be real-
ized from a hypothetical sale of the land should be distributed
based upon the partners’ capital account ownership or as “net
profits” of the partnership. As the district court determined, if
the capital gain was distributable based upon capital account
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ownership, each of the dissociating partners was entitled to
5.33 percent. But if the capital gain was to be treated as “net
profits,” each of the dissociating partners was entitled to
12.5 percent.

On remand, the district court received expert testimony
from both the dissociating partners and the remaining part-
ners. Ultimately, the court determined that the capital gain
from a hypothetical sale of the land did not constitute “net
profits.” Rather, the court determined that the capital gain
should be distributed in accordance with the partners’ capital
account ownership. This resulted in a lower buyout distribu-
tion to the dissociating partners, and the dissociating part-
ners appealed.

In Robertson II, we concluded that the district court erred
in determining that the capital gain from a hypothetical sale of
the land would not constitute “net profits.” In making its deter-
mination, the court had relied upon expert testimony that gain
or income could not be recognized until an actual sale of the
land took place. But this testimony was based upon the prem-
ise that no actual sale occurred. And we determined that this
premise was inconsistent with the controlling statute. As we
explained, “Appellees’ experts’ analysis ignored the statutory
requirement that the buyout distributions be calculated based
on the assumption that the assets had been sold and the result-
ing profits distributed to the partners.”

However, we determined that there was sufficient evidence
for the district court to calculate the buyout distributions on
remand. The dissociating partners’ expert witness testified
that under generally accepted accounting principles, the term
“net profits” includes capital gain from the sale of land. Thus,
we concluded that the “capital gain from the hypothetical
sale of land should be distributed to the partners in accord-
ance with [the provision] governing the distribution of ‘net

5 Robertson I, supra note 2, 288 Neb. at 852, 852 N.W.2d at 330.
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profits.””® And we remanded the cause with direction that the
district court “enter an order which calculates a buyout dis-
tribution by adding 12.5 percent of the profit received from a
hypothetical sale of the partnership’s assets . . . to the value
of each dissociated partner’s capital account.”

On remand, the dissociating partners offered seven exhibits
for the district court’s consideration: this court’s opinion and
mandate, a certified copy of the application to spread mandate
and determine judgment amount filed with the district court,
affidavits and e-mails pertaining to attempts by the dissoci-
ating partners’ counsel to obtain a bill of exceptions for the
evidentiary hearing following our mandate in Robertson I, and
the bill of exceptions for that hearing. The remaining partners
objected, essentially based on this court’s determination that
there was sufficient evidence already in the record for the dis-
trict court to calculate the buyout distributions on remand. The
district court sustained the objections.

The district court purported to follow our mandate in
Robertson I1. To that effect, it again identified the net liquida-
tion value of the partnership as $5,212,015. From that amount,
it subtracted the total balance of the partners’ capital accounts
to arrive at a gain of $4,052,201 from the liquidation:

Net liquidation value $5,212.,015
Total balance of capital accounts ($1.159.814)

Gain on liquidation of partnership $4,052,201
The court then distributed 12.5 percent of the gain to each
of the dissociating partners, in addition to the balance of the
dissociating partners’ capital accounts. Thus, the dissociating
partners received:

* Duane $598,497 = ($4,052,201 x .125) + $91,972
* Carolyn  $598,501 = (84,052,201 x .125) + $91,976
* James $598,977 = ($4,052,201 x .125) + $92,452
* Patricia  $598,976 = (84,052,201 x .125) + $92,451

6 1d.
7 Id. at 853, 852 N.W.2d at 331.
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Finally, the court ordered that the buyout distributions be paid
to the “Clerk of the District Court of Valley County.”

The dissociating partners filed a timely notice of appeal. We
denied the remaining partners’ motion for summary affirmance.
After briefing and oral argument, the appeal was submitted.

ASSIGNMENTS OF ERROR

In the current appeal, the dissociating partners assign nine
errors. In those errors, summarized and condensed, they con-
test (1) the ultimate amount of their buyout distributions; (2)
the district court’s authority, under this court’s mandates, to
require that payment be made to the clerk of the district court;
and (3) the exclusion of the evidence offered by the dissociat-
ing partners.

STANDARD OF REVIEW
[1,2] An action for a partnership dissolution and accounting
between partners is one in equity and is reviewed de novo on
the record.® On appeal from an equity action, an appellate court
resolves questions of law and fact independently of the trial
court’s determinations.’

ANALYSIS
Buyout Distributions.

In Robertson II, we concluded that the “capital gain from
the hypothetical sale of land should be distributed to the part-
ners in accordance with [the provision] governing the distri-
bution of ‘net profits.””!® We remanded the cause, directing
the district court to “enter an order which calculates a buyout
distribution by adding 12.5 percent of the profit received from
a hypothetical sale of the partnership’s assets . . . to the value

8 Robertson II, supra note 2.
° Id.
19 74, at 852, 852 N.W.2d at 330.
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of each dissociated partner’s capital account.”'’ On remand, the
district court utilized a net liquidation value of the partnership
in the amount of $5,212,015. From that figure, it subtracted
the total balance of the partners’ capital accounts, resulting in
a gain of $4,052,201 from the liquidation.

The dissociating partners contend that the district court
should have calculated the buyout distributions beginning
with a capital gain from the hypothetical sale of the farm-
land. From the land’s market value, they would compute
the capital gain by subtracting the land’s original purchase
price. They assert that they each should have received 12.5
percent of this capital gain, in addition to the balance of
their capital accounts. According to the dissociating partners,
such a calculation would result in distributions of $718,685
to Duane, $718,689 to Carolyn, $719,165 to James, and
$719,164 to Patricia.

We acknowledge that we made frequent reference to “capi-
tal gain” in Robertson I and Robertson II; however, the dis-
sociating partners’ proposed calculation is too simplistic. The
dissociating partners overlook the proper framework of a
hypothetical liquidation of the partnership. As we stated in
Robertson 11, “[T]he buyout distributions were to be calculated
based on the assumption that the partnership assets had been
liquidated and the profits from such liquidation were cred-
ited to the partners.”’> And in determining the buyout price,
§ 67-445(2) provides that “profits and losses that result from
the liquidation of the partnership assets must be credited and
charged to the partners’ accounts.”

The capital gain from the sale of the land does not repre-
sent the “profits and losses” from the liquidation of all of the
partnership’s assets. As the dissociating partners conceded at
oral argument, the record does not reflect what the profit or

"' Id. at 853, 852 N.W.2d at 331.
2 1d.
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loss would have been on the hypothetical sale of the remain-
ing assets, i.e., the assets other than the land. They attempt to
minimize the significance of this concession by stating that
the “value” of the personal property was only about $35,000.
But the liquidation value of the remaining assets tells us noth-
ing regarding the gain or loss from their hypothetical sale.
Thus, the dissociating partners’ arguments are premised only
on the gain or loss from part of the assets. Our discussion in
Robertson II makes it abundantly clear that the hypothetical
sale must apply to all of the partnership assets. The dissociat-
ing partners’ calculations fail this basic requirement.

As determined by the district court, the net liquidation value
of the partnership was $5,212,015. And none of the parties
contested this figure in Robertson I.

In order to calculate the “profits and losses,” the total
balance of the partners’ capital accounts in the amount of
$1,159,814 must be subtracted from the net liquidation value.
The partners’ capital accounts are not profits derived from
the hypothetical liquidation of the partnership’s assets, but
represent equity in the partnership and, as the dissociating
partners conceded at oral argument, included all of the cumu-
lative profits and losses during the life of the partnership
other than those flowing from the hypothetical sale of net
partnership assets. Thus, as identified by the district court,
the net profits from the liquidation would be $4,052,201. And
each of the dissociating partners was entitled to 12.5 percent
of this amount, in addition to the balance of his or her capi-
tal account.

Based on the above analysis, we conclude that the district
court correctly followed our mandate to determine a buyout
distribution by adding “12.5 percent of the profit received
from a hypothetical sale of the partnership’s assets” to the
balance of each dissociating partner’s capital account. The
dissociating partners rely wholly upon the use of pure capital
gain in calculating the buyout distributions. But that approach
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fails to implement the statutory framework of §§ 67-434(2)
and 67-445(2).

Adopting the dissociating partners’ argument would lead
to an absurd result. Their argument assumes a total partner-
ship “pie,” as of the valuation date, of at least $6,173,514
($5,013,700 capital gain on real estate + $1,159,814 capital
accounts). But the “pie” to be divided cannot exceed the total
hypothetical liquidation value of all of the partnership’s assets
less the total amount of the partnership’s liabilities. The undis-
puted evidence shows that this amount was $5,212,015. Their
argument simply does not “add up.” The assigned errors con-
cerning the buyout distribution have no merit.

Payment to Clerk of District Court.

[3] The dissociating partners assert that the district court
was without authority, within the parameters of this court’s
mandate, to order that the buyout distributions be paid to the
clerk of the district court. They argue that there was no previ-
ous order or mandate that buyout payments be made to the
clerk of the district court. But under Neb. Rev. Stat. § 25-2214
(Reissue 2008), the clerk of each court “shall exercise the
powers and perform the duties conferred and imposed upon
him by . . . the common law” and is “under the direction of his
court.” And we have previously indicated that the proper place
to pay a judgment is the clerk of the court in which the judg-
ment is obtained."” This assigned error lacks merit.

Exclusion of Evidence on Remand.

[4] Finally, the dissociating partners claim that the district
court erred in refusing to receive the exhibits they offered at
the hearing on remand following Robertson II. Our opinion
in Robertson Il indicated that the record was sufficient to
determine the appropriate buyout distributions to be paid to
the dissociating partners. And our mandate did not permit

13 See Myers v. Miller, 134 Neb. 824, 279 N.W. 778 (1938).
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a further evidentiary hearing to be conducted. Where the
Nebraska Supreme Court reverses a judgment and remands a
cause to the district court for a special purpose, on remand,
the district court has no power or jurisdiction to do anything
except to proceed in accordance with the mandate as inter-
preted in the light of the Supreme Court’s opinion.'* Thus,
the district court did not err in refusing to receive addi-
tional evidence.

CONCLUSION

We find no error in the district court’s calculation of the
buyout distribution on remand, or in its order that such dis-
tributions be paid to the clerk of the district court. Further,
we find no error in the district court’s exclusion of evidence.
Therefore, we affirm.

AFFIRMED.
WRIGHT, J., not participating.

Y VanHorn v. Nebraska State Racing Comm., 273 Neb. 737, 732 N.W.2d 651
(2007).
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LErRMAN, and CASSEL, JJ., and INBODY, Judge.

WRIGHT, J.
NATURE OF CASE
Lyle J. Carman appeals his conviction for “unlawful act
manslaughter” under Neb. Rev. Stat. § 28-305 (Reissue 2008).
Carman’s dump truck struck the rear of a car that had stopped
or slowed due to highway construction. The collision forced
the car off the highway, causing it to roll, and the driver was
killed as a result. The unlawful acts for which Carman was
convicted were following too closely and driving too fast for
the conditions present. He claims these acts were traffic infrac-
tions which were insufficient to sustain his conviction. For the
reasons stated below, we reverse, and remand with directions to
vacate Carman’s conviction and sentence.

SCOPE OF REVIEW

[1] The constitutionality and construction of a statute are
questions of law, which an appellate court resolves indepen-
dently of the conclusion reached by the lower court. See State
v. Taylor, 287 Neb. 386, 842 N.W.2d 771 (2014).

[2] When reviewing a criminal conviction for sufficiency of
the evidence to sustain the conviction, the relevant question
for an appellate court is whether, after viewing the evidence in
the light most favorable to the prosecution, any rational trier
of fact could have found the essential elements of the crime
beyond a reasonable doubt. State v. Nolan, 283 Neb. 50, 807
N.W.2d 520 (2012).

BACKGROUND
Carman was driving a dump truck on an interstate highway
that was closed to one lane eastbound due to construction, and
traffic was stop and go. Carman stated that he looked down
at his side mirrors and that when he looked up, the victim’s
car had stopped and he was unable to timely stop. Carman’s
truck struck the victim’s car from the rear, causing it to go off
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the Interstate and roll. The driver of the car died as a result of
the collision.

Carman was charged and ultimately convicted of man-
slaughter pursuant to § 28-305, a Class III felony. Section
28-305 codifies what has been referred to as “unlawful act
manslaughter” or “involuntary manslaughter.” Unlawful act
manslaughter is defined as causing the death of another “unin-
tentionally while in the commission of an unlawful act.” See
§ 28-305.

Carman waived his right to a jury trial and proceeded with a
bench trial. The district court found him guilty of the unlawful
acts of “following too close,” under Neb. Rev. Stat. § 60-6,140
(Reissue 2010), and “driving too fa[s]t for [the] conditions,”
under Neb. Rev. Stat. § 60-6,185 (Reissue 2010). Carman was
found not guilty of driving under the influence, reckless driv-
ing, and careless driving.

Before trial, Carman raised the issue of being charged
with felony manslaughter instead of misdemeanor motor vehi-
cle homicide. Motor vehicle homicide occurs when a person
causes the death of another unintentionally while engaged in
the operation of a motor vehicle in violation of Nebraska law
or a city ordinance. See Neb. Rev. Stat. § 28-306 (Cum. Supp.
2014). Carman claimed that he should have been charged with
motor vehicle homicide and that § 28-306 was the proper
statute if the unintentional killing of another occurred during
the operation of a motor vehicle. He claimed that a prosecu-
tor should not be permitted to charge a defendant under the
general unlawful act manslaughter statute if the unintentional
death was caused by a motor vehicle accident.

In his motion for new trial, Carman alleged that the
provisions of § 28-305 were unconstitutional as applied to
his conviction. The motion was overruled without discus-
sion or written order. The district court did not expressly
address whether the use of traffic infractions as a basis for
a felony conviction for manslaughter violated due process,
but rejected Carman’s arguments by overruling his motion.
Carman timely appealed.
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ASSIGNMENTS OF ERROR

Carman argues, summarized and restated, that the district
court erred in concluding the evidence was sufficient to con-
vict him of manslaughter. He claims that § 28-306 precludes a
conviction for unlawful act manslaughter when the underlying
offense is a traffic infraction or other public welfare offense
and that, therefore, the evidence was insufficient to convict
him of manslaughter.

ANALYSIS

The issue is whether Carman’s traffic infractions were suf-
ficient unlawful acts to support a manslaughter conviction
under § 28-305. Carman argues that recent amendments to
§ 28-306, the motor vehicle homicide statute, demonstrate the
Legislature’s intent to preclude convictions for manslaugh-
ter when an unintentional death results from an unlawful act
occurring while operating a motor vehicle. He claims the
predicate unlawful acts, which were traffic infractions, were
insufficient to sustain his conviction.

[3,4] Our analysis is governed by the following principles.
Statutory interpretation presents a question of law, which an
appellate court reviews independently of the lower court’s
determination. See JVokal v. Nebraska Acct. & Disclosure
Comm., 276 Neb. 988, 759 N.W.2d 75 (2009). Penal statutes
are considered in the context of the object sought to be accom-
plished, the evils and mischiefs sought to be remedied, and the
purpose sought to be served. /d. A court must then reasonably
or liberally construe the statute to achieve the statute’s purpose,
rather than construing it in a manner that defeats the statutory
purpose. See Fisher v. Payflex Systems USA, 285 Neb. 808,
829 N.W.2d 703 (2013). An appellate court will try to avoid,
when possible, a statutory construction which would lead to an
absurd result. See State v. McCave, 282 Neb. 500, 805 N.W.2d
290 (2011).

“A person commits manslaughter if he . . . causes the
death of another unintentionally while in the commission of
an unlawful act.” § 28-305. At the time Carman was charged,
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manslaughter was a Class III felony, with a penalty between 1
and 20 years’ imprisonment, up to a $25,000 fine, or both.

“A person who causes the death of another unintentionally
while engaged in the operation of a motor vehicle in viola-
tion of the law of the State of Nebraska or in violation of any
city or village ordinance commits motor vehicle homicide.”
§ 28-306(1) (emphasis supplied). Motor vehicle homicide is
a Class I misdemeanor, but the statute provides for penalty
enhancements if the offender is convicted of driving under the
influence, reckless or willful reckless driving, or driving under
revocation. These predicate offenses enhance motor vehicle
homicide to varying degrees of felonies.

Carman opines that “there has always existed, just below
the surface, an issue as to what criminal intent or mens rea
had to be present in the unlawful act to support a manslaugh-
ter conviction.” Brief for appellant at 21. He claims that a
manslaughter conviction cannot be upheld when the unlawful
act was an infraction or petty offense. He points out that all
prior manslaughter cases involving the use of a motor vehicle
evidenced a showing that the driver was impaired or driv-
ing recklessly.

While both §§ 28-305 and 28-306 require some kind of
unlawful act which proximately causes an unintentional
death of another, neither statute defines the type of unlawful
act required. The district court acquitted Carman of driving
recklessly, pursuant to Neb. Rev. Stat. § 60-6,213 (Reissue
2010), and driving carelessly, pursuant to Neb. Rev. Stat.
§ 60-6,212 (Reissue 2010). But it found him guilty of follow-
ing too closely, in violation of § 60-6,140, and driving too
fast under the conditions, in violation of § 60-6,185, both traf-
fic infractions.

A traffic infraction is a violation of the Nebraska Rules
of the Road. State v. Lee, 265 Neb. 663, 658 N.W.2d 669
(2003). Neither of the infractions for which Carman was con-
victed is punishable by incarceration; the infractions carry
only a fine. But the district court found that these infractions
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were unlawful acts which caused the death of the vic-
tim unintentionally and, therefore, constituted the crime of
manslaughter.

It is apparent to this court that such traffic infractions are
not the type of unlawful acts that were typically considered in
connection with the crime of manslaughter. Nevertheless, the
State asserts that any unlawful act which proximately causes
the death of another is sufficient under § 28-305 and that the
State could validly exercise prosecutorial discretion to charge
the unlawful act as manslaughter. We agree with the State’s
assertion that it had discretion to elect under which statute to
charge Carman. But the election to charge under § 28-305 did
not define what unlawful act the State was required to prove in
order to sustain the manslaughter conviction. The State’s argu-
ment that it had discretion to charge Carman with manslaugh-
ter or motor vehicle homicide does not answer the question.
Prosecutorial discretion does nothing to define what unlawful
act is required for manslaughter.

We have repeatedly held that the same conduct may consti-
tute both involuntary manslaughter and motor vehicle homi-
cide and that the State has prosecutorial discretion to pursue
charges for either offense. But the State’s argument misapplies
prosecutorial discretion as a basis for its position that traffic
infractions that would sustain a conviction for misdemeanor
motor vehicle homicide would also sustain a conviction for
felony manslaughter. This argument ignores a fundamental dif-
ference between those unlawful acts required for manslaughter
and those which would sustain a conviction for misdemeanor
motor vehicle homicide. A public welfare offense which would
sustain misdemeanor motor vehicle homicide does not require
mens rea. In contrast, the predicate unlawful act for man-
slaughter must have a mens rea.

Although §§ 28-305 and 28-306 do not refer to mens rea
or criminal intent in the unlawful act, the distinction between
the two statutes cannot be ignored. Because of the different
context in which the offenses of manslaughter and motor
vehicle homicide arise, §§ 28-305 and 28-306 are clearly
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distinct crimes and must be interpreted differently. Whereas
the offense of unlawful act manslaughter or involuntary man-
slaughter has its origins in common law, motor vehicle homi-
cide does not.

In State v. Perina, 282 Neb. 463, 804 N.W.2d 164 (2011),
we examined the requirements for misdemeanor motor vehi-
cle homicide in the context of the requirement of criminal
intent. The deceased was killed when a dump truck driven
by the defendant ran a red light and struck the decedent’s
car. The defendant was charged with misdemeanor motor
vehicle homicide and violation of a traffic control device.
We compared the distinct interpretations of public welfare
offense penal statutes with those which were codifications of
common-law offenses. We concluded that misdemeanor motor
vehicle homicide was a public welfare offense which did not
require proof of mens rea.

In discussing the absence of mens rea in penal statutes
codifying common-law offenses, we reiterated the rule for
statutory interpretation of criminal statutes. “‘“[T]he exis-
tence of a criminal intent is regarded as essential even though
the terms of the statute do not require it, unless it clearly
appears that the legislature intended to make the act criminal
without regard to the intent with which it was done.”’” Id.
at 470, 804 N.W.2d at 170 (quoting State v. Pettit, 233 Neb.
436, 445 N.W.2d 890 (1989). In applying this rule to misde-
meanor motor vehicle homicide, we held that misdemeanor
motor vehicle homicide was a public welfare offense without
common-law origins and that, therefore, the absence of the
mens rea element in the statute indicated that the Legislature
intended to dispense with the element.

Our reasoning in Perina was based on the U.S. Supreme
Court’s analysis in Morissette v. United States, 342 U.S.
246, 72 S. Ct. 240, 96 L. Ed. 288 (1952), and its progeny.
In Morissette, the defendant was convicted of violating 18
U.S.C. § 641 (2012), which provided, then as now, that who-
ever steals or knowingly converts U.S. government property
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may be punished by a fine or imprisonment. In a rural area,
the defendant found spent bomb casings and sold them. He
explained that he had no intention of stealing anything and
thought the casings had been abandoned. He was convicted,
because the trial court concluded that the statute required no
element of mens rea and that any necessary intent could be
presumed from the defendant’s act.

In reversing the lower courts’ decisions, the U.S. Supreme
Court discussed the principle that some crimes, which became
known as public welfare offenses, can involve no mental ele-
ment or criminal intent, but consist only of forbidden acts or
omissions. Such offenses did not arise from the common law,
but, rather, from changing societal circumstances and did not
require any element of intent. Such offenses were not in the
nature of positive aggressions or invasions, with which the
common law so often dealt, but were in the nature of neglect
where the law requires care, or inaction where it imposes a
duty. One accused of such offenses usually is in a position to
prevent it with no more care than society might reasonably
expect and no more exertion than it might reasonably exact
from one who assumed his responsibilities. Thus, the type of
legislation whereby penalties serve as effective means of regu-
lation dispenses with the conventional requirement for criminal
intent. The Court found that 18 U.S.C. § 641 was essentially
a theft offense codified from the common law and, therefore,
required proof of criminal intent or mens rea.

The U.S. Supreme Court revisited Morissette decades later
in Staples v. United States, 511 U.S. 600, 114 S. Ct. 1793, 128
L. Ed. 2d 608 (1994). In Staples, the Court reiterated that a
statute’s silence on the mens rea of an offense did not suggest
legislative intent to dispense with the element. “On the con-
trary, we must construe the statute in light of the background
rules of the common law . . . in which the requirement of some
mens rea for a crime is firmly embedded.” Staples v. United
States, 511 U.S. at 605. Furthermore, in noting that offenses
requiring no mens rea are disfavored, the Court concluded that
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a general characteristic of public welfare offenses is that they
do not carry heavy penalties, stating:

In rehearsing the characteristics of the public welfare
offense, we, too, have included in our consideration the
punishments imposed and have noted that “penalties com-
monly are relatively small, and conviction does no grave
damage to an offender’s reputation.” . . .

Our characterization of the public welfare offense in
Morissette hardly seems apt, however, for a crime that
is a felony . . . . After all, “felony” is, as we noted in
distinguishing certain common-law crimes from public
welfare offenses, “‘as bad a word as you can give to
man or thing.”” . . . In this view, absent a clear statement
from Congress that mens rea is not required, we should
not apply the public welfare offense rationale to interpret
any statute defining a felony offense as dispensing with
mens red.

Staples v. United States, 511 U.S. at 617-18 (quoting Morissette
v. United States, supra).
In State v. Perina, 282 Neb. 463, 804 N.W.2d 164 (2011),
we adopted the Court’s rules of statutory interpretation regard-
ing the absence of mens rea in penal statutes. Moreover, we
adopted the Court’s characterization of public welfare offenses
as generally carrying relatively small penalties. We stated:
[I]f the statute “omits mention of intent and where it
seems to involve what is basically a matter of policy,
where the standard imposed is, under the circumstances,
reasonable and adherence thereto properly expected of a
person, where the penalty is relatively small, where con-
viction does not gravely besmirch, where the statutory
crime 1s not taken over from the common law, and where
congressional purpose is supporting, the statute can be
construed as one not requiring criminal intent.”

State v. Perina, 282 Neb. at 470, 804 N.W.2d at 170 (quot-

ing Holdridge v. United States, 282 F.2d 302 (8th Cir. 1960)).

Thus, we concluded that although motor vehicle homicide
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bears some relationship to manslaughter, it was more directly
related to the traffic offenses upon which it was based. See
State v. Perina, supra. Traffic violations were expressly iden-
tified in Morissette v. United States, 342 U.S. 246, 72 S. Ct.
240, 96 L. Ed. 288 (1952), as an example of public welfare
offenses not taken from the common law, and, therefore, not
requiring mens rea.

Applying our reasoning in Perina to the case at bar, we
conclude that public welfare offenses such as traffic infrac-
tions which do not contain the element of criminal intent can-
not support convictions for manslaughter. Section 28-305 is a
codification of a common-law offense of manslaughter, and
the existence of criminal intent is regarded as essential even
though the terms of the statute do not expressly require it.
There is no indication that the Legislature intended to dispense
with the State’s requirement to show mens rea in the predicate
unlawful act for involuntary manslaughter.

Unlike misdemeanor motor vehicle homicide, a charge of
manslaughter cannot be supported when the predicate unlaw-
ful act is a public welfare offense which contains no mens rea.
In order to sustain a conviction for involuntary manslaughter
or unlawful act manslaughter under § 28-305, the State must
prove beyond a reasonable doubt that the defendant acted with
the requisite mens rea in committing the unlawful act.

Other courts have reached similar conclusions in the con-
text of their own involuntary manslaughter statutes. Florida
appellate courts have held that the commission of traffic
infractions is not sufficient, without more, to support a con-
viction for culpable negligence manslaughter, which depends
on the extreme character of the conduct itself, not on its
mere illegality. See Logan v. State, 592 So. 2d 295 (Fla. App.
1991). See, also, Behn v. State, 621 So. 2d 534 (Fla. App.
1993) (holding that operation of motor vehicle with deficient
brakes, even when coupled with traffic infraction, does not
rise to level of criminality required to support conviction of
manslaughter).
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Similarly, Virginia appellate courts have held that the
operation of a motor vehicle in violation of a safety statute,
amounting to mere negligence proximately causing accidental
death, is not sufficient to support the conviction of involun-
tary manslaughter. See, Jenkins v. Commonwealth, 220 Va.
104, 255 S.E.2d 504 (1979) (defendant driving southbound
down middle of unmarked road with lights on low beam saw
pedestrian in northbound lane ahead and applied brakes but
hit victim); King v. Commonwealth, 217 Va. 601, 231 S.E.2d
312 (1977) (inadvertent failure to turn on white headlights,
rather than amber running lights, in violation of statute);
Lewis v. Commonwealth, 211 Va. 684, 179 S.E.2d 506 (1971)
(failing to keep proper lookout, but no evidence of speed-
ing, drinking, or recklessness); Tubman v. Commonwealth, 3
Va. App. 267, 348 S.E.2d 871 (1986) (failing to keep proper
lookout and to yield right of way to motorcycle approaching
on public highway which motorist was entering from pri-
vate road).

North Carolina appellate courts have held that whereas
a defendant may be convicted under the state’s “Death by
Vehicle” statute, see N.C. Gen. Stat. § 20-141.4(a2) (2007),
if the death proximately results from the violation of a traf-
fic statute or ordinance, such violations by themselves are not
sufficient to convict a person of the common-law offense of
involuntary manslaughter. See, State v. Lackey, 71 N.C. App.
581, 323 S.E.2d 32 (1984); State v. Freeman, 31 N.C. App. 93,
228 S.E.2d 516 (1976) (superseded by statute as stated in State
v. Davis, 198 N.C. App. 443, 680 S.E.2d 239 (2009)).

The State claims that to convict for involuntary man-
slaughter, it must establish only that a defendant acted neg-
ligently in committing the predicate unlawful act. This pro-
posed interpretation of § 28-305 would make involuntary
manslaughter a de facto strict liability crime. And this is
demonstrated by the State’s attempt to use Carman’s traffic
infractions—both public welfare offenses—as the underlying
unlawful acts.
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Even if we accept this argument, Carman’s conviction still
cannot be upheld. The State must prove each element of the
criminal offense beyond a reasonable doubt. State v. Parks,
253 Neb. 939, 573 N.W.2d 453 (1998). Following a bench
trial, Carman was found not guilty of driving “carelessly or
without due caution so as to endanger a person or property.”
See § 60-6,212. The district court found Carman guilty of fol-
lowing too closely, pursuant to § 60-6,140, and driving too fast
for the conditions, pursuant to § 60-6,185. We have held that
violation of a statute is not negligence as a matter of law, but
is only evidence of negligence to be considered with all other
evidence in the case. Orduna v. Total Constr. Servs., 271 Neb.
557, 713 N.W.2d 471 (2006). If negligence were the mens rea
required to convict for manslaughter, the district court was
required to find beyond a reasonable doubt that Carman acted
negligently. It did not do so.

Our analysis points us toward the conclusion that momentary
inattentiveness and minor traffic violations do not involve the
culpability or mens rea required to convict one of felony man-
slaughter. This rationale was espoused more than 70 years ear-
lier when it was observed that the term “manslaughter” imports
a degree of brutality which jurors generally do not care to cast
upon a merely negligent driver, and society is often unwilling
to condemn as a felon one who is guilty only of some act of
negligence, even though that act has resulted in the death of
another. See Frank A. Karaba, Note, Negligent Homicide or
Manslaughter: A Dilemma, 41 J. Crim. L. & Criminology 183
(1950). Moreover, “[t]o inflict substantial punishment upon one
who is morally entirely innocent, who caused injury through
reasonable mistake or pure accident, would so outrage the
feelings of the community as to nullify its own enforcement.”
Francis Bowes Sayre, Public Welfare Offenses, 33 Colum. L.
Rev. 55, 56 (1933).

In State v. Perina, 282 Neb. 463, 804 N.W.2d 164 (2011),
we cited to the Oregon Supreme Court’s explanation of its
negligent homicide statute. The Oregon court found that the
statute was essentially a police regulation. It concluded that
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“the [Oregon] legislature did not intend that any form of
moral culpability should be an element of the offense,”
because “[t]he crime created by the act is not one that
casts great stigma upon those convicted, nor is the pen-
alty prescribed by the act so great that its imposition upon
those who had no evil purposes tends to shock the sense
of natural justice.”

Id. at 474, 804 N.W.2d at 172 (quoting State of Oregon v.

Wojahn, 204 Or. 84, 282 P.2d 675 (1955)).

In enacting the motor vehicle homicide statute, § 28-306,
the Legislature provided that only certain acts would be treated
as felonies and that all other violations of the law which
result in the unintended death of another while engaged in the
operation of a motor vehicle were Class I misdemeanors. The
Legislature described what specific acts under § 28-306 would
result in a felony conviction. But this does not mean that the
State was relieved of its burden to establish criminal intent if it
elected to charge Carman under § 28-305.

Carman’s conviction for public welfare offenses which
required no mens rea was insufficient to support his conviction
for unlawful manslaughter. Unless the Legislature expressly
dispenses with the element of criminal intent, or mens rea,
from the offense of manslaughter, our rules in construing
criminal statutes require the State to prove such intent. See
State v. Perina, supra. This conclusion does not require us to
define precisely what criminal intent is required for involuntary
manslaughter. However, sources exa