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affirmance sustained; judgment affirmed. See § 2-107(B)(2).
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No. A-13-181: Zapata v. Cline, Williams. Petition of appellees
for further review denied on February 19, 2015.

No. A-13-269: Lyman-Richey Corp. v. Nebraska Dept. of Rev.,
22 Neb. App. 412 (2014). Petition of appellant for further review
denied on February 11, 2015.

No. A-13-364: Wertman v. Bollinger. Petition of appellant for
further review denied on March 18, 2015.

No. S-13-429: Adams v. Manchester Park, 22 Neb. App. 525
(2014). Petition of appellee for further review sustained on March
18, 2015.

No. A-13-640: Jones v. Sellers. Petition of appellant for further
review denied on March 6, 2015. See § 2-102(F)(1).

No. A-13-675: Breit v. Breit. Petition of appellant for further
review denied on March 18, 2015.

No. A-13-760: State v. Brooks, 22 Neb. App. 419 (2014). Petition
of appellant for further review denied on February 19, 2015.

No. A-13-761: State v. Brooks, 22 Neb. App. 435 (2014). Petition
of appellant for further review denied on February 19, 2015.

No. S-13-769: In re Estate of Clinger, 22 Neb. App. 692 (2015).
Petition of appellant for further review sustained on April 15, 2015.

No. A-13-781: State v. Glazebrook, 22 Neb. App. 621 (2015).
Petition of appellant for further review denied on April 22, 2015.

No. A-13-876: State v. Kollekowski. Petition of appellant for fur-
ther review denied on February 11, 2015.

No. A-13-893: In re Guardianship & Conservatorship of
Forster, 22 Neb. App. 478 (2014). Petition of appellant for further
review denied on February 19, 2015.

No. A-13-895: Herman Trust v. Brashear 711 Trust, 22 Neb.
App. 758 (2015). Petition of appellant for further review denied on
April 15, 2015.

No. A-13-896: Herman Trust v. Brashear LLP, 22 Neb. App.
758 (2015). Petition of appellant for further review denied on April
15, 2015.

No. A-13-897: Herman Trust v. Brashear, 22 Neb. App. 758
(2015). Petition of appellant for further review denied on April 15,
2015.
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No. S-13-906: Ficke v. Wolken, 22 Neb. App. 587 (2014). Petition
of appellant for further review sustained on April 8, 2015.

No. A-13-938: In re Guardianship of Jordan M. Petition of
appellant for further review denied without prejudice on February 2,
2015.

No. A-13-938: In re Guardianship of Jordan M. Petition of
appellant for further review denied on April 22, 2015.

No. A-13-946: Curtis Acres Assn. v. Hosman, 22 Neb. App. 652
(2015). Petition of appellant for further review denied on March 18,
2015.

No. S-13-1015: Mejia v. Chapman. Petition of appellant for fur-
ther review sustained on April 15, 2015.

No. A-13-1042: State v. Holroyd. Petition of appellant for further
review denied on April 13, 2015.

No. A-13-1079: State v. Tapia. Petition of appellant for further
review denied on March 25, 2015.

No. A-13-1117: State v. Cahuichchii. Petition of appellant for
further review denied on March 11, 2015.

No. A-13-1136: State v. Watts, 22 Neb. App. 505 (2014). Petition
of appellant for further review denied on May 21, 2015.

No. A-14-009: State v. Vance. Petition of appellant for further
review denied on April 22, 2015.

No. A-14-022: State v. Kozisek, 22 Neb. App. 805 (2015). Petition
of appellee for further review denied on May 6, 2015.

Nos. A-14-026, A-14-027: State v. Glasson. Petitions of appellant
for further review denied on February 11, 2015.

No. A-14-029: State v. Bowman. Petition of appellant for further
review denied on February 11, 2015.

No. A-14-038: State v. Kellogg, 22 Neb. App. 638 (2015). Petition
of appellant for further review denied on February 25, 2015.

No. A-14-050: Hartley v. Metropolitan Utilities Dist. Petition of
appellee for further review denied on May 6, 2015.

No. A-14-051: Meisinger v. Metropolitan Utilities Dist. Petition
of appellee for further review denied on May 6, 2015.

No. S-14-058: State v. Armagost, 22 Neb. App. 513 (2014).
Petition of appellant for further review sustained on January 29, 2015.

No. S-14-058: State v. Armagost, 22 Neb. App. 513 (2014).
Petition of appellee for further review sustained on January 29, 2015.

No. A-14-080: Mahler v. Marshall. Petition of appellant for fur-
ther review denied on March 11, 2015.

No. A-14-086: State v. Dlouhy. Petition of appellant for further
review denied on May 21, 2015.
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No. A-14-100: State v. Patterson. Petition of appellant for further
review denied on February 6, 2015, as untimely. See § 2-102(F)(1).

No. A-14-107: Macias v. Bader. Petition of appellant for further
review denied on February 11, 2015.

No. A-14-162: State v. Wabashaw. Petition of appellant for fur-
ther review denied on April 8, 2015.

No. A-14-170: State v. White. Petition of appellant for further
review denied on February 19, 2015.

No. A-14-197: State v. Ruegge. Petition of appellant for further
review denied on March 11, 2015.

Nos. A-14-202 through A-14-205: State v. Joynes. Petitions of
appellant for further review denied on February 11, 2015.

No. A-14-207: Onuachi v. Meylan Enters. Petition of appellant
for further review denied on March 11, 2015.

No. A-14-233: State v. Hill. Petition of appellant for further
review denied on May 6, 2015.

No. A-14-239: State v. Chamberlain. Petition of appellant for
further review denied on May 13, 2015.

No. A-14-319: State v. Anderson. Petition of appellant for further
review denied on May 21, 2015.

No. A-14-341: State v. Baker. Petition of appellant for further
review denied on May 20, 2015, as untimely. See § 2-102(F)(1).

No. A-14-343: Sims v. Nebraska Technical Servs. Petition of
appellant for further review denied on February 11, 2015.

No. S-14-378: Gray v. Kenney, 22 Neb. App. 739 (2015). Petition
of appellant for further review sustained on March 11, 2015.

Nos. A-14-393, A-14-394: State v. Livingston. Petitions of appel-
lant for further review overruled on March 9, 2015, for lack of
jurisdiction.

No. A-14-421: State v. Castonguay. Petition of appellant for fur-
ther review denied on April 8, 2015.

No. A-14-441: Prater v. Kenney. Petition of appellant for further
review denied on January 29, 2015.

No. A-14-492: Bohnet v. Bohnet, 22 Neb. App. 846 (2015).
Petition of appellant for further review denied on May 20, 2015, as
premature. See § 2-102(F)(1).

No. A-14-534: State v. Dickey. Petition of appellant for further
review denied on March 16, 2015, as untimely. See § 2-102(F)(1).

Nos. A-14-585, A-14-673: State v. Voter. Petitions of appellant
for further review denied on April 15, 2015.

No. S-14-590: State v. Modlin. Petition of appellant for further
review sustained on March 18, 2015.



XXiv PETITIONS FOR FURTHER REVIEW

No. A-14-601: Evensen v. George Risk Indus. Petition of appel-
lee for further review denied on May 6, 2015.

No. A-14-617: State v. Haggan. Petition of appellant for further
review denied on March 11, 2015.

No. A-14-621: State v. Gardner. Petition of appellant for further
review denied on April 15, 2015.

No. A-14-624: Koerber v. Koerber. Petition of appellant
for further review denied on March 16, 2015, as premature. See
§ 2-102(F)(1).

No. A-14-624: Koerber v. Koerber. Petition of appellant for fur-
ther review denied on April 22, 2015.

No. A-14-635: State v. Olsen. Petition of appellant for further
review denied on May 6, 2015.

No. A-14-668: State v. Ryan. Petition of appellant for further
review denied on May 13, 2015.

No. A-14-678: State v. Vandorien. Petition of appellant for fur-
ther review denied on March 25, 2015.

No. A-14-715: ACI Worldwide Corp. v. BHMI, Inc. Petition of
appellant for further review denied on February 11, 2015.

No. A-14-728: Quinn v. Archbishop Bergan Mercy Hosp.
Petition of appellant for further review denied on April 13, 2015, as
untimely.

No. A-14-737: State v. Ramirez. Petition of appellant for further
review denied on March 11, 2015.

No. A-14-737: State v. Ramirez. Petition of appellant for further
review denied on March 13, 2015.

No. A-14-739: In re Interest of Brendon J. Petition of appellant
for further review dismissed on May 5, 2015.

No. S-14-750: State v. Meints. Petition of appellant for further
review sustained on February 25, 2015.

No. A-14-763: Davlin v. Sabatka-Rine. Petition of appellant for
further review denied on May 6, 2015.

No. A-14-779: State v. Buford. Petition of appellant for further
review denied on May 21, 2015.

No. A-14-795: State v. Jones. Petition of appellant for further
review denied on February 11, 2015.

No. A-14-802: State v. Friedrichsen. Petition of appellant for
further review denied on February 11, 2015.

Nos. A-14-819, A-14-820: State v. Liner. Petitions of appellant
for further review denied on May 8, 2015, as untimely.

No. A-14-827: State v. Cardenas. Petition of appellant for further
review denied on March 11, 2015.
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No. A-14-832: In re Interest of Brendon J. Petition of appellant
for further review dismissed on May 5, 2015.

No. A-14-854: State v. Daisley. Petition of appellant for further
review denied on March 25, 2015.

No. A-14-857: Pruitt v. Dollar General. Petition of appellant for
further review denied on May 13, 2015.

No. A-14-865: In re Estate of Warner. Petition of appellant for
further review denied on May 21, 2015.

No. A-14-888: State v. Sessions. Petition of appellant for further
review denied on March 11, 2015.

No. A-14-912: State v. Cutler. Petition of appellant for further
review denied on March 11, 2015.

No. A-14-930: Cohrs v. Bruns. Petition of appellant for further
review denied on March 25, 2015.

No. A-14-946: Tyler v. McDermott. Petition of appellant for
further review denied on April 21, 2015, for failure to file brief in
compliance with § 2-102(F)(1).

No. A-14-1036: State v. Garcia. Petition of appellant for further
review denied on March 25, 2015.

No. A-14-1050: State v. Garcia. Petition of appellant for further
review denied on March 11, 2015.

No. A-14-1111: Hall v. Kenney. Petition of appellant for further
review denied on May 6, 2015.

No. A-15-082: Quraishi v. Grady. Petition of appellant for further
review denied on May 21, 2015.

No. A-15-113: State v. Tyler. Petition of appellant for further
review denied on April 21, 2015, for failure to file brief in compli-
ance with § 2-102(F)(1).

No. A-15-118: Moore v. Blomstedt. Petition of appellant for
further review denied on April 13, 2015, for failure to comply with
§ 2-102(F)(1).
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IN THE

SUPREME COURT OF NEBRASKA
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DoucLas CoUuNTY, NEBRASKA, APPELLANT, V.
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Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment is granted and gives the party the benefit of all reasonable
inferences deducible from the evidence.

Annexation: Ordinances: Equity. An action to determine the validity of an
annexation ordinance and enjoin its enforcement sounds in equity.

Equity: Appeal and Error. On appeal from an equity action, an appellate
court decides factual questions de novo on the record and, as to questions of
both fact and law, is obligated to reach a conclusion independent of the trial
court’s determination.

Municipal Corporations: Annexation. Neb. Rev. Stat. § 17-405.01 (Reissue
2012) provides that cities of the second class may annex contiguous or adjacent
lands which are urban or suburban in character and not agricultural lands which
are rural in character.

Municipal Corporations: Annexation: Constitutional Law: Legislature:
Statutes. The power delegated to municipal corporations to annex territory must
be exercised in strict accord with the statute conferring such power, because a
municipal corporation has no power to extend or change its boundaries other than
as provided by constitutional enactment or as it is empowered by the Legislature
by statute to do.

Summary Judgment: Proof. A party moving for summary judgment has the
burden to show that no genuine issue of material fact exists and must produce
sufficient evidence to demonstrate that if the evidence presented for summary
judgment remains uncontroverted, the moving party is entitled to judgment as a
matter of law.

. After the moving party has shown facts entitling it to a judgment as
a matter of law, the opposing party has the burden to present evidence showing
an issue of material fact which prevents judgment as a matter of law for the mov-

ing party.
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Summary Judgment: Evidence. A summary judgment involves a judicial eval-
uation of evidence to determine whether an issue of material fact exists and,
therefore, is a factual determination resulting in a disposition of the factual merits
of a controversy.

Summary Judgment: Expert Witnesses: Testimony. A conflict of expert testi-
mony regarding an issue of fact establishes a genuine issue of material fact which
precludes summary judgment.

Municipal Corporations: Annexation: Agriculture. Neb. Rev. Stat. § 17-405.01
(Reissue 2012) expressly limits a city of the second class from exercising its
annexation power over any agricultural lands which are rural in character.
Municipal Corporations: Annexation. To determine whether lands are urban or
suburban, the test is whether a city has arbitrarily and irrationally used the power
granted in Neb. Rev. Stat. § 17-405.01 (Reissue 2012) to include lands entirely
disconnected, agricultural in character, and bearing no rational relation to the
legitimate purposes of annexation.

Agriculture: Words and Phrases. Agriculture is defined as the art or science
of cultivating the ground, including harvesting of crops and rearing and manage-
ment of livestock.

Municipal Corporations: Annexation. The contiguous or adjacent requirement
in statutes governing the annexation powers of cities determines how substantial
the link between the city and the annexed area must be.

Municipal Corporations: Annexation: Words and Phrases. The terms “con-
tiguous” and “adjacent” are used synonymously and interchangeably, and if the
territory sought to be annexed is not contiguous to the municipality, the proceed-
ings are without legal effect.

Annexation: Boundaries: Words and Phrases. Contiguity means that the two
connecting boundaries should be substantially adjacent.

Municipal Corporations: Annexation. Substantial adjacency between a munici-
pality and annexed territory exists when a substantial part of the municipality’s
boundary is adjacent to a segment of the boundary of the city or village.

: . A municipality may annex several tracts as long as one tract is
substantially adjacent to the municipality and the other tracts are substantially
adjacent to each other.

___. The annexation of land to cities and towns is a legislative function,
and it is for their governing bodies to determine the facts which authorize the
exercise of the power granted.

Annexation: Taxation. It is improper for an annexation to be solely motivated by
an increase in tax revenue.

Ordinances: Proof. The burden is on one who attacks an ordinance, valid on its
face and enacted under lawful authority, to prove facts to establish its invalidity.

Appeal from the District Court for Douglas County: MARLON

A. PoLk, Judge. Affirmed.

James E. Lang and Kathleen M. Foster, of Laughlin, Peterson

& Lang, for appellant.
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Terry J. Grennan, of Cassem, Tierney, Adams, Gotch &
Douglas, and Jeffrey B. Farnham and Andrea M. Griffin, of
Farnham & Simpson, P.C., L.L.O., for appellee.

HEeavican, C.J., CoNNOLLY, STEPHAN, McCORMACK, MILLER-
LeErMAN, and CASSEL, JJ.

Heavican, C.J.
NATURE OF CASE

Sanitary and Improvement District No. 196 (SID 196) filed
a complaint in Douglas County District Court seeking to
declare ordinance No. 611 of the City of Valley, Nebraska,
invalid and enjoin its enforcement. Ordinance No. 611 autho-
rized the annexation of land near Valley’s corporate border,
some of which includes SID 196. The district court granted
Valley’s motion for summary judgment and declared the ordi-
nance valid. SID 196 appeals. We affirm the district court’s
order granting Valley’s motion for summary judgment.

BACKGROUND

Valley is a city of the second class, located between Omaha
and Fremont, Nebraska. On November 9, 2010, the Valley
City Council passed three different ordinances to annex three
different areas near Valley. Ordinance No. 611, the subject
of this litigation, authorized, pursuant to Neb. Rev. Stat.
§ 17-405.01 (Reissue 2012), the annexation of land near
Valley. This annexed land is labeled annexation “Area A” on
the map we have attached as appendix A to our opinion, which
map is a portion of an exhibit. Annexation area A consists of
six different parcels: Al through A6. SID 196 is located in
area Al. The legal description in ordinance No. 611 describes
annexation area A as a whole, and does not individually
describe the parcels which make up area A.

Area Al—Ginger Cove.

Area Al consists of SID 196 and is commonly known as
the Ginger Cove subdivision. The area is an almost com-
pletely developed residential area with 155 residential homes
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surrounding a sandpit lake. At the time of the proposed annex-
ation, it did not share any common borders with Valley, but
did share common borders with areas A2 and A3.

Area A2—Ginger Woods.

Area A2 consists of sanitary and improvement district No.
254 and is commonly known as the Ginger Woods subdivision.
This area is also an almost completely developed residential
area with 65 homes surrounding a sandpit lake. In 2010, it did
not share any common borders with Valley, but did share com-
mon borders with areas A1 and A3.

Area A3—Plant Site 11.

Area A3 consists of a sandpit lake and surrounding area
owned by Lyman-Richey Corporation (Lyman-Richey). Lyman-
Richey refers to the area as “Plant Site 11.” This area was used
as a gravel and sand mine for approximately 50 years, until
operations were substantially completed in 2007. It shares a
common border with Valley, along with areas Al, A2, A4,
and AS5. In his deposition, Patrick Gorup, vice president of
Lyman-Richey and its parent company, stated that plant site
11 was mined out under current market conditions and that
Lyman-Richey had plans to potentially develop the area into
a residential property or sell the property. At the time of the
summary judgment, there was no residential development on
plant site 11.

Area A4—Plant Site 7.

Area A4 is also owned by Lyman-Richey and consists of
a currently operating gravel and sand mine. This area is east
of area A3 and shares a common border with Valley, along
with areas A3 and AS5. Lyman-Richey expects that mining
operations on this site will continue for at least another 7 to
10 years, depending on market conditions. Gorup stated that
Lyman-Richey is conducting mining operations on the site in a
manner that will better accommodate residential development
after mining is completed. Land within the area not used in
mining operations is leased to a farmer.
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Area A5—McCann’s Lake.

Area A5 consists of a private lake with two residences on it.
This area borders areas A3 and A4. In 2010, it did not share a
border with Valley.

Area A6.

This area, which is not labeled on the attached map, pri-
marily consists of seven different individual acreages and
makes up the rest of annexation area A.

Ordinance No. 611.

In 2006, Valley, SID 196, and Lyman-Richey entered into an
interlocal agreement regarding wastewater and sewer services.
Under the agreement, SID 196 and Lyman-Richey agreed to
pay Valley for the cost to construct a lift station and a force
main for the purpose of routing wastewater from SID 196
and the Lyman-Richey properties to the regional pumping sta-
tion in Valley. According to Gorup, Lyman-Richey and SID
196 split the cost of the system. Lyman-Richey reserved the
capacity for 233 residential lots to use the wastewater system
on plant site 11, with the option to expand capacity for an
additional fee. Gorup stated that they did this because Lyman-
Richey was contemplating developing plant site 11 into a resi-
dential community.

In its annexation plan, Valley explains that it borrowed
$4.5 million from the Nebraska Department of Environmental
Quality to construct two regional pumping stations and a force
main to transport wastewater in Valley to the treatment facility
in Fremont. To finance repayment of the loan, Valley charges
its residents a fee for use of the sewer system. Valley charges
residents in Ginger Cove and Ginger Woods a monthly fee
to use the system, which is substantially the same as what is
charged to residents of Valley. The fee charged to the users
of the sewer system is less than the cost to repay the loan.
The balance of the debt is repaid using revenue from Valley’s
sales tax.

Before the ordinance passed, police services were provided
to annexation area A by the Douglas County Sheriff, with the
Valley Police Department as a secondary responder. After the
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annexation, police services would primarily be handled by the
Valley Police Department. Fire and paramedic services were
provided by the Valley Suburban Fire and Rescue Department
and would continue to be provided by that department after the
annexation. Snow removal services were provided by Douglas
County and upon annexation would be provided by Valley.
Valley was already providing all building inspection and build-
ing code enforcement within the area.

After the ordinance passed, SID 196 filed a complaint in
Douglas County District Court seeking to have the ordinance
be declared invalid and seeking to enjoin Valley from enforc-
ing the ordinance. No other residents or entities within the
proposed annexation area challenged the ordinances. As stated
earlier, at the same time, Valley also annexed two other areas
near the city. Those annexations have not been challenged and
are not at issue in this litigation.

On January 9, 2013, Valley filed a motion for summary
judgment. Both parties presented evidence from expert wit-
nesses. Essentially, the experts chiefly differed in their ultimate
conclusions regarding the classification of the land and which
facts they used to arrive at those conclusions. There does not
appear to be any dispute, however, over the use or physical
nature of any of the particular parcels within annexation area A
or the immediate surrounding area.

Valley’s expert came to the conclusion that all of the land
within annexation area A is urban or suburban. He stated that
he looked at the entire character of the area and surrounding
properties in arriving at his conclusion. SID 196’s expert stated
that “the Lyman-Richey property is not annexable because it is
undeveloped and rural in character, and thus, SID 196 is not
annexable because it would not be contiguous with the existing
corporate limits of the city.” In a deposition, he stated that he
would classify SID 196 as “rural residential.”

On September 9, 2013, the district court granted Valley’s
motion for summary judgment and declared the ordinance
valid. Issuing its opinion from the bench, the district court
found that area A was contiguous with or adjacent to Valley
because it shares a common border with Valley. Further, the
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court determined that the area should be classified as urban
or suburban because of the presence of the Ginger Cove and
Ginger Woods subdivisions and the fact that the area’s value
as a residential area would exceed its value as an agricultural
area. SID 196 filed an appeal on October 9.

ASSIGNMENTS OF ERROR

SID 196 assigns, consolidated and restated, that the trial
court erred in (1) failing to find that there was a genuine issue
of material fact, (2) finding that the property named in ordi-
nance No. 611 was urban or suburban in character, (3) finding
that the property named in ordinance No. 611 met the con-
tiguous or adjacent requirement, and (4) failing to find that the
annexation was solely motivated by increasing tax revenues.

STANDARD OF REVIEW

[1] In reviewing a summary judgment, an appellate court
views the evidence in the light most favorable to the party
against whom the judgment is granted and gives the party
the benefit of all reasonable inferences deducible from the
evidence.!

[2,3] An action to determine the validity of an annexation
ordinance and enjoin its enforcement sounds in equity.> On
appeal from an equity action, we decide factual questions de
novo on the record and, as to questions of both fact and law,
are obligated to reach a conclusion independent of the trial
court’s determination.?

ANALYSIS
[4,5] Section 17-405.01 provides that cities of the second
class may annex contiguous or adjacent lands which are urban
or suburban in character and not agricultural lands which are
rural in character.*

' Green v. Box Butte General Hosp., 284 Neb. 243, 818 N.W.2d 589 (2012).
2 County of Sarpy v. City of Gretna, 273 Neb. 92, 727 N.W.2d 690 (2007).
3 Id.

4 See Holden v. City of Tecumseh, 188 Neb. 117, 195 N.W.2d 225 (1972).
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The power delegated to municipal corporations to annex
territory must be exercised in strict accord with the statute
conferring such power, because a municipal corporation
has no power to extend or change its boundaries other
than as provided by constitutional enactment or as it is
empowered by the Legislature by statute to do.’

SID 196 challenges the validity of ordinance No. 611 on
several grounds. SID 196 alleges that (1) some land within
annexation area A is not urban or suburban in character; (2)
area Al, the parcel SID 196 is located on, fails to meet the
contiguous or adjacent requirement; and (3) annexation area A
was annexed for an improper purpose. First, we must address
whether there existed a material issue of fact to make sum-
mary judgment improper.

Summary Judgment.

[6-8] SID 196 assigns that the trial court erred in granting
Valley’s motion for summary judgment because the conflict-
ing expert testimony created a genuine material issue of
fact. A party moving for summary judgment has the burden
to show that no genuine issue of material fact exists and
must produce sufficient evidence to demonstrate that if the
evidence presented for summary judgment remains uncontro-
verted, the moving party is entitled to judgment as a matter
of law.® After the moving party has shown facts entitling it
to a judgment as a matter of law, the opposing party has the
burden to present evidence showing an issue of material fact
which prevents judgment as a matter of law for the moving
party.” A summary judgment involves a judicial evaluation of
evidence to determine whether an issue of material fact exists

5 SID No. 57 v. City of Elkhorn, 248 Neb. 486, 491, 536 N.W.2d 56, 62
(1995), disapproved on other grounds, Adam v. City of Hastings, 267 Neb.
641, 676 N.W.2d 710 (2004).

% See C.E. v. Prairie Fields Family Medicine, 287 Neb. 667, 844 N.W.2d 56
(2014).

7 SID No. 57 v. City of Elkhorn, supra note 5.
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and, therefore, is a factual determination resulting in a dispo-
sition of the factual merits of a controversy.?

[9] According to SID 196, the conflicting testimony
between the parties’ experts created a factual issue regarding
the character of the Lyman-Richey property. SID 196 also
argues that statements made in a report authored by Valley’s
expert in 2007, concerning the characterization of annexa-
tion area A, conflict with statements later made by that same
expert at a deposition. A conflict of expert testimony regard-
ing an issue of fact establishes a genuine issue of material
fact which precludes summary judgment.” The key element of
the rule is whether the experts conflict on a question of fact
or a question of law. Two experts coming to different legal
conclusions on the same issue does not create a material issue
of fact.!”

There is no disagreement between the parties and their
experts over the physical nature of the land or what is con-
tained on each parcel within annexation area A. There is no
dispute that there are ongoing mining operations at plant site
7, no dispute over the state of plant site 11 at the time of the
ordinance, and no dispute over the number of residences on the
other properties within the area. The experts in this case simply
emphasized different facts in coming to their conclusions about
how the land should be classified under the statute.

The issue of whether the character of the land to be annexed
meets the legal standard proscribed in the statute is a ques-
tion of law. Although the characterization of the land depends
on the particular facts of each case, “the question of whether
the facts fulfill a particular legal standard” presents a question
of law."" The fact that the experts came to two different legal
conclusions, based upon the same set of facts, does not create

8 Riley v. State, 244 Neb. 250, 506 N.W.2d 45 (1993).
° Young v. Govier & Milone, 286 Neb. 224, 835 N.W.2d 684 (2013).
10" See id.

"5 CJ.S. Appeal and Error § 818 at 77 (2007) (citing State v. Trudeau, 139
Wis. 2d 91, 408 N.W.2d 337 (1987)).
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a material issue of fact and does not defeat Valley’s motion
for summary judgment. SID 196’s assignment of error that the
conflicting expert testimony created a material issue of fact is
without merit.

Characterization of Annexation Area A.

[10] SID 196 assigns that the trial court erred in finding
that the two properties owned by Lyman-Richey and located
within annexation area A were urban or suburban in character.
Section 17-405.01 expressly limits a city of the second class
from exercising its annexation power “over any agricultural
lands which are rural in character.” Rural is defined as “of
or pertaining to the country as distinguished from a city or
town,” and urban is defined as “of or belonging to a city
or town.”!?

Gorup’s deposition testimony indicated that Lyman-Richey
contemplated future residential development on both sites
before the ordinance was passed. SID 196 argues that the
parcels should not be classified as urban or suburban, because
the primary use of the property at the time of annexation was
Lyman-Richey’s mining operations, which it contends is an
agricultural use of the property. SID 196 also argues that both
of the Lyman-Richey parcels are zoned as transitional agricul-
ture and that at the time of summary judgment, there had been
no residential development on either Lyman-Richey property.
SID 196 believes that the possible future use of the property
cannot be used as a justification for classifying the property as
urban or suburban.

[11] Land need not already be zoned and developed into a
nonagricultural use, however, before it can be annexed. We
have stated that such a construction of the statute “would
seriously impair intelligent planning and coordination of the
change-over in the use of land for urban purposes.”’* The
test is “whether a city has arbitrarily and irrationally used the
power granted therein to include lands entirely disconnected,

12 Wagner v. City of Omaha, 156 Neb. 163, 168, 55 N.W.2d 490, 494 (1952).

13 Voss v. City of Grand Island, 186 Neb. 232, 237, 182 N.W.2d 427, 430
(1970).
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agricultural in character, and bearing no rational relation to the
legitimate purposes of annexation.”'*

The land in question, at the time of annexation, did bear a
“rational relation to the legitimate purposes of annexation.”
Lyman-Richey’s actions prior to the passage of ordinance
No. 611 indicated that the two mining sites would eventually
be used for residential development. In 2007, Lyman-Richey
made a request for proposals to several developers in the
region to explore development opportunities on plant site
11. Additionally, Lyman-Richey financed part of the regional
pumping station in order to reserve capacity for over 200
residential lots on plant site 11. Gorup also indicated that
Lyman-Richey was mining plant site 7 in a manner that would
make conditions on the property more favorable for future
residential development after mining operations at the site
are completed.

[12] We also do not find that the parcels used for mining
gravel and sand qualify as agricultural land under § 17-405.01.
We have previously defined agriculture as “‘the art or sci-
ence of cultivating the ground, including harvesting of crops
and rearing and management of livestock.’”'> Neb. Rev. Stat.
§ 77-1363 (Cum. Supp. 2014), which defines agricultural land
for tax purposes, states that agricultural land includes, but is
not limited to, “irrigated cropland, dryland cropland, grassland,
wasteland, nurseries, feedlots, and orchards.” A regulation
interpreting that statute defines land used for an agricultural
purpose as land that is “used for the commercial production of
any plant or animal product in a raw or unprocessed state that
is derived from the science and art of agriculture, aquaculture,
or horticulture.”'®

Under Nebraska law, mining operations have traditionally
never fallen under the definition of an agricultural use of
land. There is also no indication that the mining operations on
either of the Lyman-Richey properties were used to further an

4 Id. at 237-38, 182 N.W.2d at 430.

1S Wagner v. City of Omaha, supra note 12, 156 Neb. at 168, 55 N.W.2d at
494 (quoting 3 C.J.S. Agriculture § 1 (1936)).

16.350 Neb. Admin. Code, ch. 11, 002.08 (2014).



12 290 NEBRASKA REPORTS

agricultural purpose, such as the creation of a pond to irrigate
crops.!” The mining operations were and are solely for the pur-
pose of selling the gravel and sand that Lyman-Richey mined.
The mining operations in no way involve the “production of
any plant or animal product.”'® And while the record indicates
that Lyman-Richey’s practice was to rent out to farmers por-
tions of the yet-to-be-mined land within the two plant sites, any
farming that may take place on the land is merely incidental to
the overall mining operations."”

There is no merit to SID 196’s assignment of error that the
Lyman-Richey properties should be classified agricultural land
that is rural in character.

Contiguous or Adjacent Requirement.

SID 196 assigns that the trial court erred in finding that
SID 196 was contiguous with or adjacent to Valley. SID 196
has a common connection with plant site 7, plant site 11, and
McCann’s Lake. At the time the ordinance passed in 2010,
plant site 7, plant site 11, and McCann’s Lake shared a com-
mon border with Valley.

[13-16] “The ‘contiguous or adjacent’ requirement in stat-
utes governing the annexation powers of cities determines how
substantial the link between the city and the annexed area must
be.”? “The terms are used synonymously and interchangeably,
and if the territory sought to be annexed is not contiguous to
the municipality, the proceedings are without legal effect.”!
“Contiguity means that the two connecting boundaries should
be substantially adjacent.”” “Substantial adjacency between a
municipality and annexed territory exists when a substantial

'7 See Co. of Kendall v. Nat’l Bk. Trust No. 1107, 170 Tll. App. 3d 212, 524
N.E.2d 262, 120 Ill. Dec. 497 (1988).

'8 350 Neb. Admin. Code, supra note 16.
19 See Sullivan v. City of Omaha, 183 Neb. 511, 162 N.W.2d 227 (1968).

2 County of Sarpy v. City of Gretna, supra note 2, 273 Neb. at 96, 727
N.W.2d at 694.

2 d.
2 Id.
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part of the municipality’s boundary is adjacent to a segment of
the boundary of the city or village.”*

[17] At the time the suit was filed, SID 196, by itself, did
not share a common border with Valley. Generally, a munici-
pality may annex several tracts as long as one tract is sub-
stantially adjacent to the municipality and the other tracts are
substantially adjacent to each other.?* SID 196 argues that the
annexation of plant site 7, plant site 11, and McCann’s Lake
are in effect a “‘strip annexation’” designed to satisfy the
contiguous or adjacent requirement under the statute for SID
196.2 We have consistently held that cities are not permitted
to annex a strip or corridor of land in order to reach a larger
area of land that is not itself contiguous with or adjacent to
the annexing city.”® SID 196 argues that the strip annexation
cases are analogous to the case at bar, because SID 196 and
Valley do not share a “community of interest.” According to
SID 196, citing its expert, “‘community of interest’ implies
that one area is dependent on the other for its existence or that
there is commonality in the needs and desires of the citizens
of each.”?

The “strip annexation” cases primarily focus on the extent
to which the city shared a border with the land to be annexed.
In Johnson v. City of Hastings,”® the city wished to annex a
community college campus that was three-quarters of a mile
outside the city limits. To meet the contiguous or adjacent
requirement, the city also annexed a 120-foot strip of high-
way and right-of-way leading to the campus. We held that
“[t]he requirement of contiguity has not been achieved in this
case, since the boundary of the area sought to be annexed is

2 Id.

2 County of Sarpy v. City of Papillion, 277 Neb. 829, 765 N.W.2d 456
(2009); City of Elkhorn v. City of Omaha, 272 Neb. 867, 725 N.W.2d 792
(2007).

2 Brief for appellant at 34.

% See, e.g., cases cited supra note 24.

7 Brief for appellant at 36.

2 Johnson v. City of Hastings, 241 Neb. 291, 488 N.W.2d 20 (1992).
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not substantially adjacent to the boundary of the city.”” Our
“strip annexation” cases all hinge on the lack of substantial
adjacency to the existing city border. In County of Sarpy v.
City of Gretna,® we explained how “[t]he invalidity of a strip
annexation is not based upon the existence of a larger tract at
the distal end of the strip, but, rather, upon the lack of sub-
stantial adjacency where the proximal end meets the corporate
limits of the city.” Similarly, in County of Sarpy v. City of
Papillion,*" it was not the shape of the tract to be annexed
that was controlling, but “lack of substantial adjacency” to an
existing corporate boundary which precluded annexation. The
nature of the land within the “strip” has never factored into
the analysis.

SID 196 is seeking to extend the rule in those cases, where
a municipality is seeking to annex a narrow corridor of land in
order to connect a larger community farther away from the city,
to a case such as this where Valley is seeking to annex a larger
portion of undeveloped land that borders a large part of the
existing corporate boundary of Valley. There is no authority, in
either the statutes or our case law interpreting those statutes, to
support the notion that annexations must meet a “community
of interest” requirement. When addressing the validity of an
annexation, we have never sought to compare the land to be
annexed with the annexing city or examined whether one com-
munity depended on the other.

[18] Whether the annexation is ill advised is a question
for the legislative body that authorizes the annexation. “The
annexation of land to cities and towns is a legislative function,
and it is for their governing bodies to determine the facts which
authorize the exercise of the power granted.”* The scope of
inquiry for the courts is limited to “whether the conditions

2 Id. at 297, 488 N.W.2d at 24.

3 County of Sarpy v. City of Gretna, supra note 2, 273 Neb. at 98, 727
N.W.2d at 695.

3 County of Sarpy v. City of Papillion, supra note 24, 277 Neb. at 839, 765
N.W.2d at 465.

32 SID No. 57 v. City of Elkhorn, supra note 5, 248 Neb. at 491, 536 N.W.2d
at 62.
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exist which authorize the annexation thereof.”** Annexation
area A, as a whole, met the contiguous or adjacent requirement
in § 17-405.01. The significant shared border between annexa-
tion area A and the existing corporate boundary of Valley
constituted substantial adjacency. Therefore, at the time the
ordinance was passed, SID 196 was contiguous with or adja-
cent to Valley because it was within annexation area A. SID
196’s assignment of error that SID 196 is not contiguous with
or adjacent to Valley is without merit.

Purpose of Annexation.

[19,20] SID 196 assigns that the district court erred in not
finding that the annexation was for an improper purpose. It
is improper for an annexation to be solely motivated by an
increase in tax revenue.* “The burden is on one who attacks an
ordinance, valid on its face and enacted under lawful authority,
to prove facts to establish its invalidity.”** The burden is not on
Valley to prove that it did not annex the land for tax revenues,
but instead rests with SID 196 to prove that Valley was moti-
vated by an impermissible purpose.

In Swedlund v. City of Hastings,*® the city’s planning con-
sultant stated that the city took revenue issues into consider-
ation because “it would be fiscally irresponsible of the City”
not to consider whether it could fund the additional serv-
ices required. We determined that the landowners failed to
meet their burden to show that the annexation was “enacted
primarily or solely for the purpose of raising revenue for
the City.”¥’

SID 196°’s argument rests on allegations that Valley was
motivated to annex SID 196 because of SID 196’s extremely
low debt. SID 196 points out that Valley chose not to annex

3 Sullivan v. City of Omaha, supra note 19, 183 Neb. at 514, 162 N.W.2d at
229.

3% See Witham v. City of Lincoln, 125 Neb. 366, 250 N.W. 247 (1933).

3 Swedlund v. City of Hastings, 243 Neb. 607, 614, 501 N.W.2d 302, 307
(1993).

* Id.
3 1d. at 615, 501 N.W.2d at 308.
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another sanitary and improvement district because of its much
higher level of debt. SID 196 has alleged only that Valley
took into account the relative financial health of the sanitary
and improvement districts it considered annexing, not that
it ever considered increasing its tax base. As in Swedlund, it
would be “fiscally irresponsible” for Valley to not at least take
into consideration the debt load of the areas it was annexing.
Furthermore, the debt level of a sanitary and improvement
district has no relation to the increase in tax revenue the city
stands to gain from an annexation. The fact Valley compared
the debt of several different districts does not create an infer-
ence that Valley’s sole motivation was an increase in its
tax revenue.

The record on appeal indicates that Valley was motivated to
annex SID 196, at least in part, to equalize the burden on both
the residents of Valley and SID 196 in financing the recent
improvements to the sewer system that serves the region.
Currently, the residents of Valley are effectively partially sub-
sidizing SID 196’s use of the sewer system through Valley’s
sales tax. Valley does not have to allow its citizens to pay a
bigger share of the cost of the sewer system improvements
when the system is used by residents of both Valley and SID
196. Even though there is a connection to tax revenue, SID 196
has not met its burden in proving that Valley was motivated to
annex the area solely for the purpose of increasing tax revenue.
SID 196’s assignment of error is without merit.

CONCLUSION
Accordingly, we find that ordinance No. 611 is valid and
that the trial court properly granted summary judgment. We
affirm.
AFFIRMED.
WRIGHT, J., not participating.

(See page 17 for appendix A.)
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STATE OF NEBRASKA, APPELLEE, V.
TERRY J. SELLERS, APPELLANT.
858 N.W.2d 577

Filed February 6,2015. No. S-13-1049.

Postconviction: Constitutional Law: Appeal and Error. In appeals from post-
conviction proceedings, an appellate court reviews de novo a determination that
the defendant failed to allege sufficient facts to demonstrate a violation of his or
her constitutional rights or that the record and files affirmatively show that the
defendant is entitled to no relief.
Postconviction: Constitutional Law: Proof. An evidentiary hearing on a motion
for postconviction relief must be granted when the motion contains factual alle-
gations which, if proved, constitute an infringement of the movant’s rights under
the Nebraska or federal Constitution. However, if the motion alleges only conclu-
sions of fact or law, or the records and files in the case affirmatively show that
the movant is entitled to no relief, no evidentiary hearing is required.
Appeal and Error. An appellate court does not consider errors which are argued
but not assigned.
Effectiveness of Counsel. A pro se party is held to the same standards as one
who is represented by counsel.
Postconviction: Effectiveness of Counsel: Proof: Appeal and Error. To estab-
lish a right to postconviction relief because of counsel’s ineffective assistance,
the defendant has the burden, under Strickland v. Washington, 466 U.S. 668,
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), to show that counsel’s performance
was deficient; that is, counsel’s performance did not equal that of a lawyer with
ordinary training and skill in criminal law. Next, the defendant must show that
counsel’s deficient performance prejudiced the defense in his or her case. To
show prejudice, the defendant must demonstrate a reasonable probability that but
for counsel’s deficient performance, the result of the proceeding would have been
different. A court may address the two prongs of this test, deficient performance
and prejudice, in either order.
Postconviction: Appeal and Error. A motion for postconviction relief cannot
be used to secure review of issues which were or could have been litigated on
direct appeal.
Postconviction: Effectiveness of Counsel: Appeal and Error. A claim of inef-
fective assistance of appellate counsel which could not have been raised on direct
appeal may be raised on postconviction review.
Effectiveness of Counsel: Appeal and Error. When analyzing a claim of inef-
fective assistance of appellate counsel, courts usually begin by determining
whether appellate counsel failed to bring a claim on appeal that actually preju-
diced the defendant. That is, courts begin by assessing the strength of the claim
appellate counsel failed to raise.

: . Counsel’s failure to raise an issue on appeal could be ineffective
assistance only if there is a reasonable probability that inclusion of the issue
would have changed the result of the appeal.
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10. : ____. When a case presents layered ineffectiveness claims, an appellate
court determines the prejudice prong of appellate counsel’s performance by
focusing on whether trial counsel was ineffective under the test in Strickland
v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). If trial
counsel was not ineffective, then the defendant suffered no prejudice when appel-
late counsel failed to bring an ineffective assistance of trial counsel claim.

11. Postconviction: Effectiveness of Counsel: Proof. A petitioner’s postconviction
claims that his or her trial counsel was ineffective in failing to investigate pos-
sible defenses are too speculative to warrant relief if the petitioner fails to allege
what exculpatory evidence that the investigation would have procured and how it
would have affected the outcome of the case.

12. Postconviction: Appeal and Error. In a postconviction motion, an appellate
court will not consider as an assignment of error a claim that was not presented
to the district court.

Appeal from the District Court for Douglas County: PETER
C. BATAILLON, Judge. Affirmed.

Terry J. Sellers, pro se.

Jon Bruning, Attorney General, and George R. Love for
appellee.

Heavican, C.J., ConNoLLy, STEPHAN, McCORMACK, MILLER-
LeErMAN, and CASSEL, JJ.

CASSEL, J.
[. INTRODUCTION

This appeal follows the denial, without an evidentiary hear-
ing, of Terry J. Sellers’ motion for postconviction relief. With
one exception, our analysis breaks no new ground. Sellers
asserted a claim that the separation of the jury without his
consent created a rebuttable presumption of prejudice which
entitled him to an evidentiary hearing. But we conclude that
this type of presumed prejudice is not the kind of prejudice
necessary to establish a claim of ineffective assistance of coun-
sel. We affirm.

II. BACKGROUND
Sellers was convicted by a jury of two counts of first degree
murder, one count of attempted first degree murder, and three
counts of use of a deadly weapon to commit a felony. Sellers
was represented by counsel at trial and was provided with
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different counsel on direct appeal, where we affirmed his con-

victions and sentences.! The facts surrounding Sellers’ convic-

tions are contained in State v. Sellers* and are not repeated
herein, except as otherwise indicated.

Over the course of 4 days in late February 2005, Sellers
and Taiana Matheny engaged in a scheme whereby Matheny
would lure men to secluded locations so that she and Sellers
could rob and murder them. Sellers and Matheny successfully
robbed and shot to death two men and robbed and unsuccess-
fully attempted to murder another. Sellers was sentenced to
life imprisonment for each of the murder convictions, 40 to
50 years’ imprisonment for the attempted murder conviction,
and varying terms of imprisonment for the use of a deadly
weapon convictions.

In April 2011, Sellers moved for postconviction relief. His
motion raised seven principal claims:

e His appellate counsel was ineffective in failing to raise, on
direct appeal, the failure of his trial counsel to conduct a rea-
sonable pretrial investigation.

e His appellate counsel was ineffective in failing to raise,
on direct appeal, the failure of his trial counsel to assert
Miranda® violations.

e His appellate counsel was ineffective in failing to raise, on
direct appeal, the failure of his trial counsel to assert a viola-
tion of his speedy trial right.

* His appellate counsel was ineffective in arguing significantly
weaker issues on direct appeal.

e His trial counsel was ineffective in failing to object to jury
instructions Nos. 22 and 24.

* His trial counsel was ineffective in failing to make a Batson*
challenge during the selection of the jury.

' See State v. Sellers, 279 Neb. 220, 777 N.W.2d 779 (2010).
21d.

3 See Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694
(1966).

4 See Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69
(1986).
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e Because of his actual innocence, his convictions were a fun-
damental miscarriage of justice.

In addition to the above seven claims, Sellers made numer-
ous allegations concerning the performance of his trial counsel.
Among these allegations, Sellers asserted that his trial counsel
was ineffective in:

e failing to call important witnesses;

e failing to investigate the “cross section” jury requirement;

e failing to suppress illegally obtained statements and
confessions;

e failing to object to evidence that limited Sellers’ ability to
present a defense;

e failing to argue and present mitigating evidence, including
expert testimony, at sentencing;

e failing to object to the State’s presentence investigation
report; and

e failing to present “the Constitutionality of the statute” and
specific aggravating circumstances at sentencing.

However, these allegations were not clearly stated as indepen-

dent claims of ineffective assistance of trial counsel, or as the

basis for appellate counsel’s ineffectiveness in failing to raise

them on direct appeal. As explained in more detail below,

because Sellers had been provided with new counsel for his

direct appeal, the district court decided to treat each allegation

as a claim of ineffective assistance of appellate counsel.

Sellers supplemented his motion with a subsequent filing in
December 2011, raising two additional claims. First, Sellers
alleged that his appellate counsel was ineffective in failing
to raise, on direct appeal, the failure of his trial counsel to
object to the separation of the jury without Sellers’ consent.
And Sellers further alleged that his trial counsel was inef-
fective in failing to inform Sellers that such consent was
required. Second, Sellers asserted that the trial court should
have instructed the jury on the premeditated murder theory of
first degree murder and its lesser-included offenses.

The district court denied postconviction relief without an
evidentiary hearing. The court concluded that all of Sellers’
claims of ineffective assistance of counsel failed to include a
single fact or allegation establishing prejudice. Rather, Sellers’
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allegations consisted solely of conclusory statements to the
effect that the outcome of his trial and direct appeal would
have been different but for the ineffectiveness of his counsel.
And he failed to identify any specific witness, statement, viola-
tion, or evidence forming the basis for his claims.

As to Sellers’ claims regarding instructions Nos. 22 and 24,
the district court observed that this court analyzed the instruc-
tions in Sellers’ direct appeal. In his direct appeal, Sellers
alleged both that the trial court erred in giving instructions
Nos. 22 and 24, and that his trial counsel was ineffective in
failing to object to them. We determined that the record was
insufficient to address the performance of Sellers’ trial coun-
sel. But we concluded that the instructions were not plainly
erroneous. Based upon this conclusion, the district court deter-
mined that Sellers’ trial counsel was not ineffective in failing
to object.

The district court similarly found no basis for Sellers’ claim
of actual innocence or a fundamental miscarriage of justice.
The court observed that Sellers failed to identify any new
exculpatory evidence or any constitutional deprivation in viola-
tion of the Nebraska or federal Constitution. And the court also
found no merit to the claims raised in Sellers’ supplemental
motion. Sellers’ claim regarding the failure of the trial court
to instruct the jury on the premeditated murder theory of first
degree murder was procedurally barred. And Sellers failed to
allege any prejudice resulting from his trial counsel’s failure to
object to the jury’s separation.

Sellers filed a timely notice of appeal from the denial of
postconviction relief.

III. ASSIGNMENTS OF ERROR

Sellers assigns, restated and reordered, that the district court
erred in denying postconviction relief, because his appellate
counsel was ineffective in failing to raise, on direct appeal,
(1) trial counsel’s failure to object to the separation of the
jury without Sellers’ consent, and the corresponding failure to
inform Sellers that such consent was required; (2) trial coun-
sel’s failure to conduct a reasonable pretrial investigation; (3)
trial counsel’s failure to object to instructions Nos. 22 and
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24; and (4) trial counsel’s failure to request that the jury be
instructed on the premeditated murder theory of first degree
murder and its lesser-included offenses.

IV. STANDARD OF REVIEW

[1,2] In appeals from postconviction proceedings, an appel-
late court reviews de novo a determination that the defendant
failed to allege sufficient facts to demonstrate a violation of his
or her constitutional rights or that the record and files affirma-
tively show that the defendant is entitled to no relief.” An evi-
dentiary hearing on a motion for postconviction relief must be
granted when the motion contains factual allegations which, if
proved, constitute an infringement of the movant’s rights under
the Nebraska or federal Constitution.® However, if the motion
alleges only conclusions of fact or law, or the records and files
in the case affirmatively show that the movant is entitled to no
relief, no evidentiary hearing is required.”

V. ANALYSIS

[3.4] We first dispose of a preliminary issue. The arguments
made in Sellers’ brief are not limited to his assignments of
error, but extend to many of the claims raised in his postcon-
viction motion. Among others, he makes assertions regarding
actual innocence, the composition of the jury, and alleged vio-
lations of his Miranda rights and speedy trial right. However,
an appellate court does not consider errors which are argued
but not assigned.® We acknowledge that Sellers filed his brief
pro se. But a pro se party is held to the same standards as one
who is represented by counsel.” We restrict our analysis to
Sellers’ assignments of error.

[5] We next review governing principles of law regarding
a claim of ineffective assistance of counsel. To establish a

5 State v. Armendariz, 289 Neb. 896, 857 N.W.2d 775 (2015).
6 State v. Hessler, 288 Neb. 670, 850 N.W.2d 777 (2014).

T Id.

8 State v. Duncan, 278 Neb. 1006, 775 N.W.2d 922 (2009).

° See State v. Lindsay, 246 Neb. 101, 517 N.W.2d 102 (1994).
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right to postconviction relief because of counsel’s ineffective
assistance, the defendant has the burden, under Strickland v.
Washington,'® to show that counsel’s performance was defi-
cient; that is, counsel’s performance did not equal that of a
lawyer with ordinary training and skill in criminal law."" Next,
the defendant must show that counsel’s deficient performance
prejudiced the defense in his or her case.'” To show prejudice,
the defendant must demonstrate a reasonable probability that
but for counsel’s deficient performance, the result of the pro-
ceeding would have been different.”* A court may address the
two prongs of this test, deficient performance and prejudice, in
either order.'

[6] However, a motion for postconviction relief cannot be
used to secure review of issues which were or could have
been litigated on direct appeal.’> As noted above, Sellers
was represented by new counsel in his direct appeal. He was
therefore required to assert, on direct appeal, any alleged
deficiencies in trial counsel’s performance known to him or
apparent from the record in order to preserve them for post-
conviction review.'®

Sellers raised only one claim of ineffective assistance of trial
counsel on direct appeal, relating to his trial counsel’s failure
to object to instructions Nos. 22 and 24. But Sellers’ post-
conviction motion made numerous allegations concerning the
performance of his trial counsel. Thus, the majority of Sellers’
claims of ineffective assistance of trial counsel were potentially
barred from postconviction review. However, the ineffective
assistance claims raised in Sellers’ motion were presented in
a very confusing manner, making it difficult to distinguish

10" Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

" See Duncan, supra note 8.

2 1d.

BId.

4 1d.

15 See Hessler, supra note 6.

16 See State v. Thomas, 278 Neb. 248, 769 N.W.2d 357 (2009).
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between claims of ineffective assistance of trial and appellate
counsel. Consequently, the district court decided to treat each
ineffective assistance claim as a claim of ineffective assistance
of appellate counsel. We will do likewise.

[7-10] This postconviction proceeding was Sellers’ first
opportunity to assert that his appellate counsel was ineffective.
A claim of ineffective assistance of appellate counsel which
could not have been raised on direct appeal may be raised on
postconviction review.!” When analyzing a claim of ineffective
assistance of appellate counsel, courts usually begin by deter-
mining whether appellate counsel failed to bring a claim on
appeal that actually prejudiced the defendant.'® That is, courts
begin by assessing the strength of the claim appellate counsel
failed to raise.'” Counsel’s failure to raise an issue on appeal
could be ineffective assistance only if there is a reasonable
probability that inclusion of the issue would have changed the
result of the appeal.® When a case presents layered ineffec-
tiveness claims, we determine the prejudice prong of appellate
counsel’s performance by focusing on whether trial counsel
was ineffective under the Strickland test.”' If trial counsel was
not ineffective, then the defendant suffered no prejudice when
appellate counsel failed to bring an ineffective assistance of
trial counsel claim.?

We now turn to Sellers’ specific allegations of ineffective
assistance of appellate counsel. And we begin with the primary
issue presented by this appeal —whether the separation of the
jury without Sellers’ consent created a presumption of preju-
dice which entitled him to an evidentiary hearing.

1. SEPARATION OF JURY
Sellers assigns that his appellate counsel was ineffective in
failing to raise, on direct appeal, the failure of his trial counsel

17 State v. Marshall, 269 Neb. 56, 690 N.W.2d 593 (2005).
18 State v. Davlin, 277 Neb. 972, 766 N.W.2d 370 (2009).
9 1d.

20 1d.

2l See id.

2 Id.
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to object to the jury’s separation without Sellers’ consent. He
further alleges that his trial counsel was ineffective in failing to
advise him that such consent was required.

Nebraska law provides that in a criminal case, “[w]hen a
case is finally submitted to the jury, they must be kept together
in some convenient place, under the charge of an officer, until
they agree upon a verdict or are discharged by the court.”?
Although this provision can be waived by agreement of the
defendant and the State, it is otherwise mandatory.?*

Sellers asserts that he was entitled to an evidentiary hear-
ing on this claim, because the separation of the jury without
his consent created a rebuttable presumption of prejudice. He
cites to our holding in State v. Robbins® that in the absence of
an express agreement or consent by the defendant, the failure
to comply with § 29-2022 creates a rebuttable presumption of
prejudice and places the burden upon the prosecution to show
that no injury resulted.

We first note that in State v. Collins,*® we overruled the hold-
ing of Robbins that a defendant’s express agreement or consent
is required to waive the right under § 29-2022 to sequester the
jury. But our ruling in Collins was prospective only.?” Sellers
was tried before Collins was decided, and the case at bar is
governed by the rule from Robbins.

Sellers misconstrues the applicability of the presumption
of prejudice of Robbins to this postconviction proceeding. In
applying Robbins to a petitioner’s claim of ineffective assist-
ance of counsel in a habeas proceeding, the U.S. Court of
Appeals for the Eighth Circuit observed that the presumption
of prejudice created by a violation of § 29-2022 is distinct
from Strickland prejudice.”® A violation of the statute will not,

2 Neb. Rev. Stat. § 29-2022 (Reissue 2008). See State v. Barranco, 278 Neb.
165, 769 N.W.2d 343 (2009).

2 Barranco, supra note 23.

25 State v. Robbins, 205 Neb. 226, 287 N.W.2d 55 (1980), overruled, State v.
Collins, 281 Neb. 927, 799 N.W.2d 693 (2011).

2 Collins, supra note 25.
27 See State v. Foster, 286 Neb. 826, 839 N.W.2d 783 (2013).
2 See Kitt v. Clarke, 931 F.2d 1246 (8th Cir. 1991).
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by itself, justify reversal of a conviction.” Thus, § 29-2022
prejudice does not alter the prejudice analysis required by
Strickland *® Under Strickland, a defendant has the burden to
show that he would have prevailed on appeal because the State
could not have overcome the rebuttable presumption of preju-
dice created by the violation of § 29-2022 3!

We agree with the conclusion reached by the Eighth Circuit
and adopt its reasoning. A defendant requesting postconvic-
tion relief must establish the basis for such relief.* In order to
establish the prejudice prong of the Strickland test, Sellers was
required to allege sufficient facts to show that he would have
prevailed on appeal because the State could not have over-
come the rebuttable presumption of prejudice created by the
violation of § 29-2022. But Sellers alleged only that his trial
counsel did not inform him of the requirement for his consent.
He failed to allege any facts as to the State’s ability to over-
come the presumption. Consequently, Sellers’ allegations were
insufficient to show that his appellate counsel was ineffective
in failing to raise the issue on direct appeal. We find no error
in the denial of postconviction relief on this claim without an
evidentiary hearing.

2. REASONABLE PRETRIAL INVESTIGATION

Sellers asserts that his appellate counsel was ineffective
in failing to raise, on direct appeal, the failure of his trial
counsel to conduct a reasonable pretrial investigation. In his
postconviction motion, he identified several activities that his
trial counsel failed to undertake. These activities included fil-
ing a motion for discovery, hiring an independent investigator,
reviewing the crime scene, consulting with a ballistics expert,
and identifying and interviewing potential witnesses.

However, Sellers failed to allege how undertaking the above
activities would have produced a different outcome at trial.
More specifically, he did not identify any exculpatory evidence

» See id.
0 See id.
3 See id.

32 See Hessler, supra note 6.
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that the activities would have procured. As the district court
observed, his allegations consisted solely of conclusory state-
ments, such as, “‘[I]f trial and/or appellate counsel would have
investigated and hired an investigator to fully investigate the
case at bar, there surely would have been a different outcome
in [Sellers’] trial.””

[11] Such conclusory allegations are insufficient to establish
the prejudice prong of the Strickland test. We have previ-
ously observed that a petitioner’s postconviction claims that
his or her trial counsel was ineffective in failing to investigate
possible defenses are too speculative to warrant relief if the
petitioner fails to allege what exculpatory evidence that the
investigation would have procured and how it would have
affected the outcome of the case.*> And in assessing postcon-
viction claims that trial counsel was ineffective in failing to
call a particular witness, we have upheld dismissal without an
evidentiary hearing where the motion did not include specific
allegations regarding the testimony which the witness would
have given if called.*

There is nothing in Sellers’ motion that would suggest the
nature of the exculpatory evidence which his trial counsel
would have obtained through the above activities. And his
motion neither identified a single witness that was not called to
testify nor described the testimony that the witness would have
given. As such, Sellers’ allegations were insufficient to show
that his appellate counsel was ineffective in failing to raise
this issue on direct appeal. “If defendant does not choose to
specify what [he] is claiming, a trial court need not conduct a
discovery hearing to determine if anywhere in this wide world
there is some evidence favorable to defendant’s position.”*

3 See State v. Edwards, 284 Neb. 382, 821 N.W.2d 680 (2012).
3 See, State v. McGhee, 280 Neb. 558, 787 N.W.2d 700 (2010); Davlin,
supra note 18.

35 State v. Threet, 231 Neb. 809, 813, 438 N.W.2d 746, 749 (1989),
disapproved on other grounds, State v. Harris, 267 Neb. 771, 677 N.W.2d
147 (2004).
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The district court correctly concluded that this claim did not
entitle Sellers to postconviction relief.

3. InsTrRUCTIONS NOS. 22 AND 24

Sellers assigns that his appellate counsel was ineffective in
failing to raise, on direct appeal, the failure of his trial coun-
sel to object to jury instructions Nos. 22 and 24. However,
as noted above, Sellers’ appellate counsel raised and argued
this issue on direct appeal, but we determined that the
record was insufficient to resolve the issue of trial counsel’s
performance.

Thus, it appears that Sellers assigns that his appellate coun-
sel was ineffective in failing to take an action which his appel-
late counsel did in fact undertake. But in his postconviction
motion, Sellers correctly identified this claim as one of ineffec-
tive assistance of trial counsel. Given the district court’s deci-
sion to treat each ineffective assistance claim raised in Sellers’
motion as a claim of ineffective assistance of appellate counsel,
we overlook the wording of the assigned error and proceed to
the merits.

(a) Instruction No. 22

Instruction No. 22 provided:

There has been testimony from Taiana Matheny, a
claimed accomplice of the Defendant. You should closely
examine her testimony for any possible motive she might
have to testify falsely. You should hesitate to convict the
Defendant if you decide that Taiana Matheny testified
falsely about an important matter and that there is no
other evidence to support her testimony.

In his postconviction motion, Sellers alleged that instruc-
tion No. 22 created an improper presumption that Matheny
was his accomplice. Thus, he claimed that the instruction
negated his defense that Matheny was the principal architect
of the crimes. Finally, he asserted that the instruction was
erroneous because it omitted a sentence from the pattern jury
instruction that “[the jury] should convict the defendant only
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if the evidence satisfies [the jury] beyond a reasonable doubt
of (his, her) guilt.”’¢

However, Sellers’ allegations were insufficient to establish
a right to postconviction relief. The allegations in his postcon-
viction motion were identical to the assertions we rejected in
Sellers’ direct appeal. We concluded that no improper presump-
tion was created by instruction No. 22, because the instruction
“provide[d] in plain English that Matheny was a ‘claimed
accomplice’ —nothing more, nothing less.”” And although
the instruction deviated from the pattern jury instruction, the
instructions as a whole charged the jury that the State was
required to prove each and every element of the offense
charged beyond a reasonable doubt.

Sellers’ motion failed to establish any prejudice from his
trial counsel’s failure to object to instruction No. 22. As we
observed on direct appeal, instruction No. 22 was a cautionary
instruction in Sellers’ favor regarding the weight to be given to
Matheny’s testimony. We find no error in the denial of postcon-
viction relief on this claim.

(b) Instruction No. 24

Instruction No. 24 provided: “Evidence of marijuana and
money located at [Jeremiah Brodie’s residence in] Omaha,
Nebraska, was received only for the limited purpose of the
credibility of DaWayne Kearney and for no other purpose. You
may consider this evidence only for the limited purpose and
for no other.”

DaWayne Kearney was one of Sellers’ victims—he was
robbed, but escaped before he could be killed. After numerous
unsuccessful attempts were made to serve Kearney with a sub-
poena to testify, Kearney was arrested at the home of Jeremiah
Brodie. During the arrest and a subsequent search of Brodie’s
residence, police officers found handguns, ammunition, mari-
juana, and cash. Kearney was not charged with any offense,
because police did not believe there was any evidence against

3 See NJ12d Crim. 5.6.
37 Sellers, supra note 1, 279 Neb. at 230, 777 N.W.2d at 788.
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him. Another individual admitted that the handguns belonged
to her, and there was no evidence that Kearney was in posses-
sion of the guns or the marijuana.

On direct appeal, Sellers alleged that instruction No. 24
negated the inference that Kearney was a drug dealer. And this
inference was consistent with Sellers’ testimony that he met
with Kearney to buy marijuana, not to rob and kill him. But
we concluded that the instruction did not foreclose Sellers’
ability to argue that Kearney was a drug dealer. Sellers was
permitted to question Kearney about the drugs and money
found at Brodie’s residence and any agreement Kearney had
made with the State. The instruction did not prevent the
jury from considering Sellers’ version of the confrontation
with Kearney.

Sellers’ postconviction motion again made the same alle-
gations that he made on direct appeal. And these allegations
failed to establish any prejudice resulting from his trial coun-
sel’s failure to object to the instruction. Instruction No. 24 did
not inhibit Sellers from asserting a claim of self-defense, and
the jury was given two instructions on that theory. We agree
that Sellers failed to establish a right to postconviction relief
on this claim.

4. PREMEDITATED MURDER
THEORY INSTRUCTION

[12] Sellers assigns that his appellate counsel was ineffec-
tive in failing to raise, on direct appeal, the failure of his trial
counsel to request an instruction on the premeditated murder
theory of first degree murder and its lesser-included offenses.
However, this claim was not presented to the district court. In
his supplemental motion, Sellers alleged that the trial court
erred in instructing the jury. He did not assert a claim of inef-
fective assistance of counsel. We therefore decline to review
this assignment of error. In a postconviction motion, an appel-
late court will not consider as an assignment of error a claim

that was not presented to the district court.’®

B State v. Vanderpool, 286 Neb. 111, 835 N.W.2d 52 (2013).
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VI. CONCLUSION
We find no merit to Sellers’ assigned errors. His assertions

of ineffective assistance of trial and appellate counsel failed to
establish any prejudice resulting from the alleged deficiencies
of his counsel. And his claim of instructional error regarding
the premeditated murder theory of first degree murder was not
presented as a claim of ineffective assistance of counsel before
the district court. We affirm the denial of postconviction relief
without an evidentiary hearing.

AFFIRMED.
WRIGHT, J., participating on briefs.

ABIGAIL K. DESPAIN, APPELLEE, V.
WiLLIAM E. DESPAIN, APPELLANT.
858 N.W.2d 566

Filed February 6, 2015. No. S-13-1133.

Jurisdiction: Appeal and Error. An appellate court determines jurisdictional
questions that do not involve a factual dispute as a matter of law.

New Trial: Appeal and Error. Regarding motions for new trial, an appel-
late court will uphold a trial court’s ruling on such a motion absent an abuse
of discretion.

Divorce: Property Division: Appeal and Error. In actions for the dissolution
of marriage, the division of property is a matter entrusted to the discretion of the
trial judge, whose decision will be reviewed de novo on the record and will be
affirmed in the absence of an abuse of discretion.

Judges: Words and Phrases. A judicial abuse of discretion exists when the
reasons or rulings of a trial judge are clearly untenable, unfairly depriving
a litigant of a substantial right and denying just results in matters submitted
for disposition.

Jurisdiction: Appeal and Error. Before reaching the legal issues presented for
review, it is the duty of an appellate court to determine whether it has jurisdiction
over the matter before it.

Jurisdiction: Time: Notice: Appeal and Error. To vest an appellate court with
jurisdiction, a party must timely file a notice of appeal.

Statutes: Appeal and Error. Statutory language is to be given its plain and
ordinary meaning, and interpretation will not be used to ascertain the meaning of
statutory words which are plain, direct, and unambiguous.

Divorce: Property Division. Under Neb. Rev. Stat. § 42-365 (Reissue 2008),
the equitable division of property is a three-step process. The first step is to clas-
sify the parties’ property as marital or nonmarital, setting aside the nonmarital
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property to the party who brought that property to the marriage. The second step
is to value the marital assets and marital liabilities of the parties. The third step
is to calculate and divide the net marital estate between the parties in accordance
with the principles contained in § 42-365.

9. : ____. The ultimate test in determining the appropriateness of the divi-
sion of property is fairness and reasonableness as determined by the facts of
each case.

Appeal from the District Court for Saunders County: Mary
C. GILBRIDE, Judge. Affirmed as modified.

Mark A. Steele, of Steele Law Office, for appellant.
John H. Sohl for appellee.

Heavican, C.J., WRiGHT, CoNNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

MILLER-LERMAN, J.

NATURE OF CASE

Abigail K. Despain, the appellee, and William E. Despain,
the appellant, were married in June 2012, and Abigail filed
her complaint for the dissolution of marriage in the district
court for Saunders County in August 2012. After trial, the dis-
trict court filed its decree of dissolution of marriage including
orders regarding property division. William appeals.

The issues in this appeal are whether William’s appeal was
timely and whether the district court correctly calculated the
division of property. We determine that although William’s
motion for new trial was filed before the entry of judgment,
it was filed after announcement of the decision. Under Neb.
Rev. Stat. § 25-1144.01 (Reissue 2008), it is treated as filed
after the entry of judgment. And, thus, the motion was effec-
tive and the appeal is timely. We further determine that the
district court erred in that portion of the decree which divided
the property, and we modify the decree as indicated below. We
affirm as modified.

STATEMENT OF FACTS
Abigail and William were married on June 23, 2012. On
August 27, Abigail filed her complaint for the dissolution
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of the marriage. No children were born to the parties during
the marriage.

Prior to their marriage, Abigail and William purchased a
house together. The parties sold the house after Abigail had
filed for divorce but prior to trial. The net sale proceeds were
$12,453.34, and the parties divided the proceeds equally prior
to trial, each receiving $6,226.67.

A trial was held on June 10, 2013. Abigail and William each
testified and presented evidence at trial. As noted, at the time
of trial, Abigail and William had already divided the proceeds
from the sale of the house. According to the evidence, they had
no joint indebtedness.

Abigail presented evidence that in purchasing the house
with William, she had used her premarital funds to pay the
earnest deposit of $1,000, the closing costs of $4,422, and the
water deposit of $150. Abigail stated that in total, she had used
$5,572 of her premarital funds to help purchase the house.
Abigail also presented evidence that without her knowledge
at the time, the parties had received a refund in the amount of
$70 for the overpayment of closing costs, and that William had
kept the $70.

William stated at trial that he had made repairs and improve-
ments to the house using his premarital funds in the amount
of $3,509.92. The district court did not credit this claim, and
William does not assign error to this finding on appeal.

The record shows that after trial, on August 14, 2013, the
district court sent the parties an unsigned document captioned
“Journal Entry” (unsigned journal entry) containing the sub-
stance of its decision and ordered counsel for Abigail to pre-
pare a dissolution decree. This unsigned journal entry specifi-
cally states that unsigned copies were sent to counsel for each
party on August 14.

In the unsigned journal entry, regarding “property division,”
the court found that Abigail is entitled to the return of premari-
tal funds used to purchase the house, in the amount of $5,422;
the return of the water deposit, in the amount of $150, which
was paid from her premarital funds; and one-half of the over-
payment of closing costs, in the amount of $35. The unsigned
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journal entry states that William shall make an equalization

payment which flows from those findings. The unsigned jour-

nal entry states:
[Abigail’s attorney] shall prepare the decree herein. It
shall be reviewed by [William’s attorney] and presented
to the court for signature not later than September 16,
2013. The decree shall append the appropriate calculation
of the division of the estate in accordance with paragraph
2. In order to avoid confusion as to appeal time, [t]his
order shall be forwarded to counsel both unsigned and
unfiled. A signed copy will be filed contemporaneously
with the entry of the decree.

Following the distribution of the unsigned journal entry on
August 14, 2013, but before the decree was filed on October
21, William filed a motion for new trial on October 16 in which
he claimed that the district court’s decision regarding division
of property failed to recognize the division of proceeds from
the sale of the home which had occurred and that an equaliza-
tion payment based on this failure is erroneous.

On October 21, 2013, the district court filed its “Decree
of Dissolution of Marriage,” which included orders reflecting
its provisions. In the dissolution decree, the court stated that
Abigail and William’s marriage was irretrievably broken and
should be dissolved. Abigail’s birth name was restored to her.
Regarding the division of property, the decree stated:

[Abigail] should be entitled to the return of premarital
funds used to purchase the marital home in the amount
of $5,422.00. [Abigail] should be entitled to the return
of the water deposit in the amount of $150.00 which was
paid from premarital funds, less any amounts deducted
for water usage during the marriage. [Abigail] should be
entitled to one half of the overpayment of closing costs in
the amount of $35.00.
In the decree, the court ordered William to pay Abigail $5,607
in order to equalize the division of property. The court did
not award alimony to either party and stated that each party
shall be responsible for his or her own attorney fees and
court costs.
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The court signed a copy (signed journal entry) of the
unsigned journal entry first distributed on August 14, 2013, on
October 18 and filed it on October 21 along with the decree.

On November 27, 2013, the court filed its order overruling
William’s motion for new trial. The order states in its entirety:
“NOW ON this 27th day of November, 2013, this matter comes
before the Court on [William’s] Motion for New Trial. The
Court finds that the Decree has been signed. The Motion for
New Trial is overruled.”

On December 26, 2013, William filed his notice of appeal
from the November 27 order overruling his motion for
new trial.

ASSIGNMENT OF ERROR
William claims, restated, that the district court erred when it
overruled his motion for new trial in which he claimed that the
court erred in its method of calculating the equalization pay-
ment that William owes Abigail.

STANDARDS OF REVIEW

[1] An appellate court determines jurisdictional questions
that do not involve a factual dispute as a matter of law. Carney
v. Miller, 287 Neb. 400, 842 N.W.2d 782 (2014).

[2] Regarding motions for new trial, we will uphold a trial
court’s ruling on such a motion absent an abuse of discre-
tion. First Express Servs. Group v. Easter, 286 Neb. 912, 840
N.W.2d 465 (2013).

[3.4] In actions for the dissolution of marriage, the division
of property is a matter entrusted to the discretion of the trial
judge, whose decision will be reviewed de novo on the record
and will be affirmed in the absence of an abuse of discretion.
Plog v. Plog, 20 Neb. App. 383, 824 N.W.2d 749 (2012). A
judicial abuse of discretion exists when the reasons or rulings
of a trial judge are clearly untenable, unfairly depriving a liti-
gant of a substantial right and denying just results in matters
submitted for disposition. Breci v. St. Paul Mercury Ins. Co.,
288 Neb. 626, 849 N.W.2d 523 (2014).
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ANALYSIS

Abigail contends that William’s motion for new trial, filed
before entry of the decree, was a nullity and that as a result,
the notice of appeal was untimely and the appeal should be
dismissed. William claims that the district court erred in over-
ruling his motion for new trial because the district court’s
method of calculating the equalization payment was incor-
rect. We conclude that William’s motion for new trial was an
effective filing pursuant to § 25-1144.01 and that the appeal
is timely. We further determine that the district court erred in
its method of calculating the equalization payment owed by
William to Abigail.

William’s Motion for New Trial.

[5,6] Before reaching the legal issues presented for review,
it is the duty of an appellate court to determine whether it has
jurisdiction over the matter before it. See Huskey v. Huskey,
289 Neb. 439, 855 N.W.2d 377 (2014). To vest an appellate
court with jurisdiction, a party must timely file a notice of
appeal. Meister v. Meister, 274 Neb. 705, 742 N.W.2d 746
(2007). A party must file a notice of appeal within 30 days of
the judgment, decree, or final order from which the party is
appealing. See Neb. Rev. Stat. § 25-1912(1) (Reissue 2008). A
motion for a new trial, however, terminates the time in which
a notice of appeal must be filed. See § 25-1912(3). If the court
denies the motion for new trial, and assuming that the motion
for new trial is an effective filing and not a nullity, the party
has 30 days from the entry of the order denying the motion to
file a notice of appeal. Meister v. Meister, supra.

Section 25-1912, upon which the foregoing discussion is
based provides:

(1) The proceedings to obtain a reversal, vacation, or
modification of judgments and decrees rendered or final
orders made by the district court, including judgments
and sentences upon convictions for felonies and misde-
meanors, shall be by filing in the office of the clerk of
the district court in which such judgment, decree, or final



38 290 NEBRASKA REPORTS

order was rendered, within thirty days after the entry of
such judgment, decree, or final order, a notice of inten-
tion to prosecute such appeal signed by the appellant or
appellants or his, her, or their attorney of record and,
except as otherwise provided in sections 25-2301 to
25-2310, 29-2306, and 48-641, by depositing with the
clerk of the district court the docket fee required by sec-
tion 33-103.

(3) The running of the time for filing a notice of
appeal shall be terminated as to all parties (a) by a timely
motion for a new trial under section 25-1144.01, (b) by
a timely motion to alter or amend a judgment under sec-
tion 25-1329, or (c) by a timely motion to set aside the
verdict or judgment under section 25-1315.02, and the
full time for appeal fixed in subsection (1) of this section
commences to run from the entry of the order ruling upon
the motion filed pursuant to subdivision (a), (b), or (c) of
this subsection.

Section 25-1144.01, mentioned in § 25-1912, provides:

A motion for a new trial shall be filed no later than ten
days after the entry of the judgment. A motion for a new
trial filed after the announcement of a verdict or decision
but before the entry of judgment shall be treated as filed
after the entry of judgment and on the day thereof.

William filed his motion for new trial before the court
filed the dissolution decree, and the decree is the judgment
in this dissolution case. See Rice v. Webb, 287 Neb. 712, 844
N.W.2d 290 (2014). Abigail contends that William’s motion
for new trial filed before entry of the judgment was a nul-
lity and that therefore, the running time for filing a notice of
appeal from the decree did not terminate awaiting disposition
of a new trial motion. According to Abigail, the notice of
appeal was filed more than 30 days after entry of judgment
and was untimely. Applying § 25-1144.01, we conclude the
appeal was timely, and we reject Abigail’s contention that we
lack jurisdiction.
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The relevant dates for our analysis are as follows:

e June 10, 2013: trial conducted.

* August 14, 2013: unsigned journal entry sent to parties’
attorneys.

e October 16, 2013: William’s motion for new trial filed.

e October 21, 2013: dissolution decree filed.

e October 21, 2013: signed journal entry filed.

e October 21, 2013: William’s motion for new trial treated as
filed under § 25-1144.01.

* November 27, 2013: order overruling William’s motion for
new trial filed.

e December 26, 2013: William’s notice of appeal filed.

[7] The plain terms of § 25-1144.01 are dispositive of the
jurisdictional issue. Section 25-1144.01 as quoted above had
been amended in 2004 by 2004 Neb. Laws, L.B. 1207, to add
the second sentence. As noted above, the second sentence of
§ 25-1144.01 provides: “A motion for a new trial filed after the
announcement of a verdict or decision but before the entry of
judgment shall be treated as filed after the entry of judgment
and on the day thereof.” Statutory language is to be given its
plain and ordinary meaning, and interpretation will not be used
to ascertain the meaning of statutory words which are plain,
direct, and unambiguous. Weber v. North Loup River Pub.
Power, 288 Neb. 959, 854 N.W.2d 263 (2014).

The 2004 amendment to § 25-1144.01 was apparently
adopted in reaction to this court’s decision in Macke v. Pierce,
263 Neb. 868, 643 N.W.2d 673 (2002). In Macke, we deter-
mined that under the version of § 25-1144.01 in effect prior
to the 2004 amendment, a motion for new trial was effective
and timely only if it was filed within 10 days after the entry
of a judgment. Thus, under Macke, a motion for new trial filed
before the entry of a judgment was a nullity, as was the trial
court’s ruling on such a motion for new trial. Under Macke,
such a motion for new trial did not terminate the time for tak-
ing an appeal. However, under the 2004 amendment, a motion
for new trial filed after the announcement of the decision but
before the entry of the judgment is no longer a nullity.
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As we have noted, the court distributed the unsigned journal
entry on August 14, 2013, containing its substantive decision,
and it further provided:

[Abigail’s attorney] shall prepare the decree herein. It
shall be reviewed by [William’s attorney] and presented
to the court for signature not later than September 16,
2013. The decree shall append the appropriate calculation
of the division of the estate in accordance with paragraph
2. In order to avoid confusion as to appeal time, [t)his
order shall be forwarded to counsel both unsigned and
unfiled. A signed copy will be filed contemporaneously
with the entry of the decree.
(Emphasis supplied.)

We view the copies of the August 14, 2013, unsigned journal
entry that were sent to the parties as the court’s “announcement
of a ... decision” as that expression is used in § 25-1144.01.
Hence, William’s motion for new trial filed after the announce-
ment of the decision “but before the entry of judgment shall
be treated as filed after the entry of judgment and on the day
thereof.” See § 25-1144.01. William’s motion for new trial was
effective. In sum, William’s motion for new trial was treated
as having been filed after judgment on October 21, the same
date the decree was filed, and was properly before the district
court. Time to appeal from the decree was terminated until the
district court ruled on the motion for new trial. The notice of
appeal filed within 30 days after the ruling on the motion for
new trial was timely.

For completeness, we note that William suggests on appeal
that the district court failed to properly consider his motion
for new trial, perhaps because the court’s order of denial was
brief. The district court’s November 27, 2013, order overrul-
ing the motion for new trial stated in its entirety: “NOW ON
this 27th day of November, 2013, this matter comes before the
Court on [William’s] Motion for New Trial. The Court finds
that the Decree has been signed. The Motion for New Trial
is overruled.” As we view the order, the court considered the
motion for new trial and found it to be without merit. The
language in the order signaled the court’s recognition that the
motion for new trial had been filed before entry of the decree
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but, by implicit application of § 25-1144.01, that the decree
had been signed and that the court could therefore properly
proceed to the merits of the motion for new trial. We find no
error in this procedure.

Equalization Payment Ordered
by the District Court.

William claims that the district court erred in the method
it employed to calculate the equalization payment owed by
William to Abigail and that the court erred when it overruled
his motion for new trial on this basis. We agree with William.

Regarding motions for new trial, we will uphold a trial
court’s ruling on such a motion absent an abuse of discre-
tion. First Express Servs. Group v. Easter, 286 Neb. 912,
840 N.W.2d 465 (2013). As explained in more detail below,
we determine that the district court erred in the method of
calculating the equalization payment, and accordingly, we
determine that the district court abused its discretion when
it overruled William’s motion for new trial challenging the
equalization calculation. In particular, in this case, the court
ordered William to pay Abigail an equalization payment of
$5,607, whereas we determine it should have ordered him to
pay $2,356.

[8,9] Under Neb. Rev. Stat. § 42-365 (Reissue 2008), the
equitable division of property is a three-step process. The
first step is to classify the parties’ property as marital or
nonmarital, setting aside the nonmarital property to the party
who brought that property to the marriage. The second step is
to value the marital assets and marital liabilities of the par-
ties. The third step is to calculate and divide the net marital
estate between the parties in accordance with the principles
contained in § 42-365. See, Sitz v. Sitz, 275 Neb. 832, 749
N.w.2d 470 (2008); Plog v. Plog, 20 Neb. App. 383, 824
N.W.2d 749 (2012). The ultimate test in determining the
appropriateness of the division of property is fairness and
reasonableness as determined by the facts of each case. Plog
v. Plog, supra.

In calculating the amount of the equalization payment, the
district court first determined the parties’ total property and
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then divided the total property equally between the two par-
ties. In an attempt to equalize the distribution, the court then
ordered William to pay Abigail $5,607, which represented
Abigail’s premarital funds used to purchase the house, Abigail’s
premarital funds used to pay the water deposit, and half of the
overpayment of closing costs returned by the bank. Because
Abigail’s evidence showed that the closing costs were paid by
Abigail’s premarital funds, the district court erred and should
have ordered that the entire $70 refund be set off to Abigail as
premarital property, and our calculations in the remainder of
this opinion treat the $70 accordingly. See Gress v. Gress, 271
Neb. 122,710 N.W.2d 318 (2006) (stating that burden of proof
to show property is premarital remains with person making
claim in dissolution proceeding).

The district court erred in two fundamental ways in cal-
culating the equalization payment. First, the district court
failed to account for the fact that the parties had already
divided and distributed the proceeds from the sale of the
house during the pendency of the dissolution proceedings.
The sale proceeds amounted to $12,453.34, and after dividing
the proceeds equally, Abigail and William had each received
$6,226.67 before trial. The district court erred by not recogniz-
ing this division and distribution when it calculated the equal-
ization payment.

Second, the court failed to properly follow the initial step
of the three-step process set forth above. After determining
the parties’ total property, which amounted to $12,523.34,
the court should have identified and separated the marital
assets and nonmarital assets. Then, the court should have
subtracted and set aside to Abigail her premarital funds used
for the downpayment on the house, the closing costs, and the
water deposit, and the $70 refund, all of which totaled $5,642,
from the total property of $12,523.34, leaving $6,881.34 as
the marital assets to be divided between the parties, with
each receiving $3,440.67. By failing to properly follow this
process, and failing to recognize the prior distribution of the
house sale proceeds, the court erred in calculating the amount
owed by William to Abigail in order to equalize division of
the estate.
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After equalization, Abigail should have received $9,082.67
(consisting of premarital property equaling $5,642 plus one-
half of the marital estate equaling $3,440.67), and William,
with no premarital property, should have received one-half of
the marital estate (equaling $3,440.67). Because the house sale
proceeds were equally split before trial, Abigail and William
had each already received $6,226.67 attributable to the sale of
the house. And because William had already received the $70
closing cost refund, his receipts before trial totaled $6,296.67.
To award Abigail the $9,082.62 she was due, and to award
William the $3,440.67 to which he was entitled, the court
should have ordered William to pay Abigail $2,856 instead of
$5,607 as ordered.

CONCLUSION

We conclude that under § 25-1144.01, William’s motion for
new trial filed after the district court’s announcement of the
decision but before its entry of the decree was an effective fil-
ing and that the appeal is timely. With respect to property divi-
sion, we determine that the district court erred in the method
it employed when it calculated the equalization payment owed
by William to Abigail. We therefore affirm the district court’s
dissolution decree but modify the portion of the decree that
ordered William to pay Abigail $5,607 and instead order that
William pay Abigail $2,856.

AFFIRMED AS MODIFIED.
CAaSsEL, J., concurring.
INTRODUCTION

I join the court’s opinion, but write separately to empha-
size three points. First, the word “announcement,” as it is
used in the current statutes governing appeals and motions
for new trial, is not synonymous with the word “pronounce-
ment” as it was used in the former statute defining rendition
of judgment. Second, a premature motion for new trial is still
possible despite the enactment of the savings clause. Finally,
because “announcement” can take many forms, counsel rely-
ing upon the statutory savings clause for a motion for new
trial should be sure that the “announcement” appears in
the record.
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“ANNOUNCEMENT” VERSUS
“PRONOUNCEMENT”

Before 1999, “rendition” of a judgment was defined as a
court’s or judge’s two-part act of “pronouncing judgment,
accompanied by the making of a notation on the trial docket.”!
And although “entry” of judgment required the court clerk
to spread the relief upon the court’s journal, the time for
appeal began to run with “rendition,”® and not from “entry”
unless there was no “rendition.” And the first part of “rendi-
tion” —the “pronouncement” —was well settled in our case law.
Pronouncement occurred when the court or judge made an oral
pronouncement of judgment in open court.*

But the 1999 Legislature refined “rendition” as the court’s
or judge’s act of “making and signing a written notation.”
Thus, an oral pronouncement in open court was no longer part
of the definition of “rendition” of judgment. At the same time,
the Legislature amended the appeals statute so that the time for
appeal would run from the “entry” of judgment rather than its
“rendition.”® And it redefined “entry” as the court clerk’s act of
“plac[ing] the file stamp and date” upon the judgment.’

The 1999 Legislature also introduced the first savings clause
into our general appeal statute.® This savings clause treated a
notice of appeal filed after the “announcement” of a decision,
but before the entry of the judgment, as having been filed after
the entry of judgment and on the date of entry.’

Although the 1999 Legislature failed to add an equiva-
lent savings clause regarding motions for new trial, the 2004

! See Neb. Rev. Stat. § 25-1301(2) (Reissue 1989) (emphasis supplied).
2 See § 25-1301(3).
3 See Neb. Rev. Stat. § 25-1912(1) (Reissue 1989).

4 See, e.g., Tri-County Landfill v. Board of Cty. Comrs., 247 Neb. 350, 526
N.W.2d 668 (1995).

5§ 25-1301(2) (Reissue 2008). See 1999 Neb. Laws, L.B. 43, § 3.

% See 1999 Neb. Laws, L.B. 43, § 8.

7§ 25-1301(3). See 1999 Neb. Laws, L.B. 43, § 3.

8 See 1999 Neb. Laws, L.B. 43, § 8.

° See Neb. Rev. Stat. § 25-1912(2) (Supp. 1999) (emphasis supplied).
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Legislature remedied that omission.!® Thereafter, and currently,
the savings clause states that “[a] motion for a new trial filed
after the announcement of a verdict or decision but before the
entry of judgment shall be treated as filed after the entry of
judgment and on the day thereof.”!!

The change from “pronouncement” to “announcement” was
not accidental or meaningless. The Nebraska Court of Appeals
has recognized that “announcement” can come orally from
the bench, from trial docket notes, from file-stamped but
unsigned journal entries, or from signed journal entries which
are not file stamped.'””> And the Court of Appeals acknowl-
edged that its list was not all inclusive."® At oral argument in
the case before us, counsel relied upon decisions discussing
“pronouncement” under the former statutes to argue that an
unsigned journal entry setting forth the general terms of the
court’s decision, although served on the parties’ attorneys, did
not qualify as an “announcement.” This court’s decision today
rejects that argument.

Thus, my first point is that the old term “pronouncement”
and the new term “announcement” are not Synonymous.
“Pronouncement” occurred when the court or judge orally pro-
nounced judgment in open court. “Announcement” can occur
in or out of court. It includes pronouncements, but also con-
templates other means of communication.

PREMATURE MOTION
FOR NEW TRIAL
As the court’s opinion correctly observes, our decision in
Macke v. Pierce' appears to have prompted the Legislature
to provide a savings clause for some motions for new trial
filed before the entry of judgment. The Legislature evidently
recognized that a potential trap existed where a decision was
clearly made but for some reason the entry of a judgment was

10 See 2004 Neb. Laws, L.B. 1207, § 3.

' Neb. Rev. Stat. § 25-1144.01 (Reissue 2008).

12 See State v. Brown, 12 Neb. App. 940, 687 N.W.2d 203 (2004).
3 1d.

" Macke v. Pierce, 263 Neb. 868, 643 N.W.2d 673 (2002).
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delayed. The Legislature had already enacted a savings clause
for notices of appeal filed after announcement of a decision but
before the entry of judgment. And it clearly wanted to provide
a similar savings clause for a motion for new trial.

But a premature motion for new trial is still possible. If the
motion is filed before the “announcement” of the verdict or
decision, the savings clause does not apply.'* And our deci-
sion in Macke v. Pierce would still dictate that such a motion
is a nullity.'

CAUTION TO PRACTITIONERS

As I have explained, “announcement” of a decision can
occur in many ways. Some of these ways may not be apparent
on the trial court’s record.

Appellate courts cannot ignore a question of whether the
savings clause applies. Before reaching the legal issues pre-
sented for review, it is the duty of an appellate court to deter-
mine whether it has jurisdiction over the matter before it."”
Thus, where a motion for new trial is filed before the “entry”
of judgment, an appellate court will examine the record to
determine whether an “announcement” of a decision occurred
before the filing of the motion.

If the motion was filed before any announcement, the motion
will be deemed void. Thus, in many instances, the time for tak-
ing an appeal will not be tolled by the motion for new trial.
And this unfortunate circumstance may not be discovered until
it is too late. It is well settled that an untimely motion for new
trial is ineffectual, does not toll the time for perfection of an
appeal, and does not extend or suspend the time limit for fil-
ing a notice of appeal.”® Consequently, a premature motion for
new trial can easily result in the irrevocable loss of the right
to appeal.

It is incumbent upon the appellant to present a record sup-
porting the errors assigned; absent such a record, an appellate

15 See § 25-1144.01.

16 See Macke v. Pierce, supra note 14.

7" Becerra v. United Parcel Service, 284 Neb. 414, 822 N.W.2d 327 (2012).
8 Fitzgerald v. Fitzgerald, 286 Neb. 96, 835 N.W.2d 44 (2013).
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court will affirm the lower court’s decision regarding those
errors.!” Because the appellant has the duty to present a record
supporting the assigned errors, he or she necessarily bears the
burden of presenting a record demonstrating that the appellate
court has jurisdiction.

If the party appealing from a judgment after the denial of
a motion for new trial is relying upon the savings clause of
§ 25-1144.01, the party must ensure that the “announcement”
of decision appears in the record. If the trial court’s record
does not include it, the party seeking to appeal must make sure
that it properly becomes part of the record. And the party must
then make sure that it is included in the record presented to the
appellate court.

CONCLUSION

The savings clause of § 25-1144.01 is a useful tool to avoid
losing the right to appeal. But it has no effect when a motion
is filed before announcement or where the record does not
show an announcement before entry of judgment. I remind the
practicing bar that failing to ensure that such an announce-
ment is included in the record might result in an irrevocable
loss of an appeal, which in turn is likely to lead to unpleas-
ant consequences.

19 Centurion Stone of Neb. v. Whelan, 286 Neb. 150, 835 N.W.2d 62 (2013).

JouN HUGHES, APPELLANT, V. SCHOOL DISTRICT
OF AURORA, NEBRASKA, A NEBRASKA
POLITICAL SUBDIVISION, APPELLEE.

858 N.W.2d 590

Filed February 6, 2015. No. S-13-1144.

1. Summary Judgment: Appeal and Error. An appellate court affirms a lower
court’s grant of summary judgment if the pleadings and admitted evidence show
that there is no genuine issue as to any material facts or as to the ultimate infer-
ences that may be drawn from the facts and that the moving party is entitled to
judgment as a matter of law.

2. : . In reviewing a summary judgment, an appellate court views the
evidence in the light most favorable to the party against whom the judgment was
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granted, and gives that party the benefit of all reasonable inferences deducible
from the evidence.

3. Summary Judgment: Proof. The party moving for summary judgment must
make a prima facie case by producing enough evidence to show that the movant
is entitled to judgment if the evidence were uncontroverted at trial.

4. . If the party moving for summary judgment makes a prima facie case,
the burden shifts to the nonmovant to produce evidence showing the existence of
a material issue of fact that prevents judgment as a matter of law.

5. Proximate Cause: Words and Phrases. A proximate cause is one that produces
a result in a natural and continuous sequence and without which the result would
not have occurred.

6. Negligence: Proximate Cause: Proof. To establish proximate cause, the plaintiff
must meet three basic requirements: (1) Without the negligent action, the injury
would not have occurred, commonly known as the “but for” rule; (2) the injury
was a natural and probable result of the negligence; and (3) there was no efficient
intervening cause.

7. Trial: Negligence: Proximate Cause. Causation is ordinarily a matter for the
trier of fact.

8. Summary Judgment. Key factual propositions may be present for summary
judgment purposes by reasonable inference.

9. . When reasonable minds can differ as to whether an inference can be drawn,
summary judgment should not be granted.
10. . A choice between two equally likely possibilities does not create a material

issue of fact.
11. Trial: Negligence: Proof. A plaintiff is not bound to exclude the possibility that
the event might have happened in some other way.

Appeal from the District Court for Hamilton County:
MicHaEL J. Owens, Judge. Reversed and remanded for further
proceedings.

Tina M. Marroquin, of Pollack & Ball, L.L.C., for appellant.

Andrea D. Snowden and Robert B. Seybert, of Baylor,
Evnen, Curtiss, Grimit & Witt, L.L.P., for appellee.

Heavican, C.J., ConNoLLy, STEPHAN, McCORMACK, MILLER-
LermAaN, and CASSEL, JJ.

CoNNoOLLY, J.
SUMMARY
John Hughes tripped and fell while exiting a building owned
by the School District of Aurora, Nebraska (District). Hughes
sued the District, alleging that the District failed to maintain
sufficient lighting, failed to construct a handrail along an exit
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ramp, allowed a section of concrete to “heave,” and allowed a
concrete bench to obstruct the path of egress. The court sus-
tained the District’s motion for summary judgment because
Hughes did not “know” what caused him to fall. Because
reasonable minds could draw contrary conclusions from the
evidence, we reverse.

BACKGROUND

FactuaL BACKGROUND

The District operates a middle school in Aurora. The north
side of the building has an “entrance-exit” consisting of a pair
of exterior doors, a “vestibule area,” and a pair of interior
doors. The exterior doors open to a landing that transitions into
a concrete ramp running north and south. “Sloping sides (ramp
like) flank the ramp on the east and west.” The ramp terminates
at a driveway, running east and west, that separates the middle
and high schools. A concrete bench is anchored outside the
doors. The bench sits to the west of the ramp and about 4 feet
from the ramp’s edge.

On October 15, 2009, Hughes went to the middle school in
Aurora to watch his daughter compete in a varsity volleyball
match. The varsity match started about 7 p.m., but Hughes
arrived at 5 or 5:30 p.m. to watch the junior varsity match.
Hughes’ wife drove their vehicle to the game and parked it
along the driveway between the middle and high schools, at a
point west of the terminus of the ramp. Hughes testified that
“[i]t was daylight still” when he arrived. Hughes entered the
middle school through the north doors.

Hughes estimated that the varsity match ended “a little
bit after nine o’clock.” After the match ended, Hughes lin-
gered to congratulate the players and talk to other spectators.
Hughes testified that it was 9:15 or 9:30 p.m. when he exited
the building.

Walking alone, Hughes exited the middle school through
the north doors. His wife and father-in-law, who had accom-
panied him to the match, had already made it back to the
vehicle. Hughes testified that “[i]t was dark, very dark” when
he left the building, too dark for him to see the bench. Hughes
testified that there were some lights inside the vestibule and
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just outside the doors. An ambulance parked along the drive-
way also emitted some light.

Hughes testified that after he passed through the north doors,
his progress was stopped by a crowd of 8 to 15 people stand-
ing on the ramp and preventing him from continuing down
the ramp to the driveway. The bench was southwest of where
Hughes testified the crowd was located. Hughes explained that
to avoid the crowd, he “turned around,” “walked back,” and
“made the right-hand turn.” That is, Hughes testified that he
walked to the south and west. Hughes stated that as he did so,
“I was looking ahead of me to make sure I wasn’t going to run
into anything . . ..”

Hughes testified that after he turned, “[a]ll of a sudden I
went flying through the air, and I remember putting my hand
down, because I could see the bench and put one hand down.
I pushed myself off from the bench. That’s when I came down
and hit the concrete.” Hughes’ elbow bore the brunt of the
impact, and he underwent surgery to repair a broken bone in
his arm.

Asked what “caused [him] to fall,” Hughes initially testified
that “[t]here was a piece of concrete by the bench that’s stick-
ing up . . . that tripped me.” But Hughes later testified that he
was not sure what caused him to fall:

I was walking along, and all of a sudden I was flying in
the air. If I knew exactly how I fell or what caused the
fall, whether it was the slope or the incline or the edge
that was protruding, I’d tell you, but I don’t really know.
I was walking. Next thing I knew I was flying through
the air.
Hughes testified that he did not believe that he tripped over
the bench. The bench is about 18 inches tall, and Hughes did
not have any “serious injuries” on his legs consistent with
walking into the bench.

Hughes returned about a week after his fall to view the
layout of the north exit and take photographs. Hughes testi-
fied that one of the concrete slabs near the bench had heaved,
creating a raised “lip” 1% to 1% inches high. The heaved sec-
tion of concrete was to the immediate east of the north edge
of the bench, so that a person approaching the bench in a
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southwesterly direction would encounter the lip immediately
before the bench.

Jim Harper, a licensed engineer, testified about the con-
ditions at the north exit. Harper stated that he formed his
opinions from site inspections, Hughes’ account of the inci-
dent, photographs taken by Hughes, and a review of relevant
building codes. Harper testified that he visited the site twice.
On his first visit, Harper arrived “about dusk” and “just kind
of watched the site . . . as it got dark.” On his second visit,
Hughes accompanied Harper and Hughes explained the various
issues that he believed contributed to his fall.

Harper testified that school buildings in Nebraska must
comply with the National Fire Protection Association’s “Life
Safety Code.” Based on conversations with Hughes, the pho-
tographs taken by Hughes, and his independent observations,
Harper testified that the lighting as it existed on October 15,
2009, violated the code. Harper also testified that the absence
of handrails along the ramp violated the code. Based on the
“rise of the ramp,” the code required handrails that extended
the entire length of the ramp. Harper testified that the “flare”
or “side slope” on either side of the ramp was itself non-
compliant in the absence of handrails. Harper opined that the
presence of the bench itself did not violate the code but that,
because the District did not establish a clear path of egress,
the bench could become an obstruction. Generally, Harper
testified that there was not a “defined means of egress” from
the north exit: “You left the exit, and you were somewhat on
your own.”

As to causation, Harper opined the lighting condition “con-
tributed to” Hughes’ fall because Hughes “couldn’t tell how
to proceed out those doors.” Harper also testified that code-
compliant handrails “would have prevented” Hughes from
leaving the ramp, “[s]hort of him climbing over [the handrail]
or going under it or going all the way to the street and then
coming up around it . ...”

PROCEDURAL BACKGROUND
In his operative complaint, Hughes alleged that he “was
caused to trip and fall on the public sidewalk of the [District].”
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Hughes identified four conditions that contributed to his fall:
(1) The District’s failure to “install and maintain lighting at the
exit of the gymnasium building”; (2) “the slope of the side-
walk . . . unprotected by a proper guardrail”; (3) an “adjoining
sidewalk section [that] had heaved leaving dangerous vertical
differences between adjoining sections of the sidewalk”; and
(4) the obstruction created by the concrete bench.

The District moved for summary judgment, and the court
sustained its motion. The court stated that the “one primary
issue” was whether the allegedly negligent conditions on the
District’s property proximately caused Hughes’ injuries. More
specifically, the court framed the issue as whether our opinion
in Swoboda v. Mercer Mgmt. Co.' was “controlling in the case
at bar.” The court concluded that “the holding of Swoboda is
controlling,” emphasizing that Hughes testified that he did not
“know” what caused him to fall.

ASSIGNMENT OF ERROR
Hughes assigns that the district court erred by sustaining the
District’s motion for summary judgment.

STANDARD OF REVIEW

[1,2] We affirm a lower court’s grant of summary judgment
if the pleadings and admitted evidence show that there is no
genuine issue as to any material facts or as to the ultimate
inferences that may be drawn from the facts and that the mov-
ing party is entitled to judgment as a matter of law.> In review-
ing a summary judgment, we view the evidence in the light
most favorable to the party against whom the judgment was
granted, and give that party the benefit of all reasonable infer-
ences deducible from the evidence.?

ANALYSIS
Hughes argues that the record supports an inference that
the District’s negligence proximately caused his injuries. His

' Swoboda v. Mercer Mgmt. Co., 251 Neb. 347, 557 N.W.2d 629 (1997).
2 deNourie & Yost Homes v. Frost, 289 Neb. 136, 854 N.W.2d 298 (2014).
3 Id.
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theory on appeal is that a fact finder could infer that he tripped
over the concrete lip, which he could not see because of poor
lighting. Hughes contends that he “has a complete recollec-
tion of the events,” including the manner of his exit from the
building and the mechanics of his fall.* The District argues that
Hughes was “unable to recall how he went from walking to
flying in the air” and has offered “four possibilities” of what
caused his injury.’ According to the District, “Nebraska law
does not permit a fact finder to be presented with more than
one possibility of the cause of a plaintiff’s fall . .. .”°

[3.4] The primary purpose of the summary judgment pro-
cedure is to pierce the allegations in the pleadings and show
conclusively that the controlling facts are other than as pled.
The party moving for summary judgment must make a prima
facie case by producing enough evidence to show that the mov-
ant is entitled to judgment if the evidence were uncontroverted
at trial ® If the moving party makes a prima facie case, the bur-
den shifts to the nonmovant to produce evidence showing the
existence of a material issue of fact that prevents judgment as a
matter of law.” Summary judgment proceedings do not resolve
factual issues. Instead, they determine whether there are factual
issues to be decided.'

[5-7] Here, the court entered summary judgment for the
District because Hughes failed to produce evidence that his
injury was proximately caused by the District’s negligence.
A proximate cause is one that produces a result in a natural
and continuous sequence and without which the result would
not have occurred.! To establish proximate cause, the plaintiff
must meet three basic requirements: (1) Without the negligent

* Brief for appellant at 9.

5 Brief for appellee at 10, 13-14.

6 Id. at 10.

" Richards v. Meeske, 268 Neb. 901, 689 N.W.2d 337 (2004).

8 Id.

° Id.

10 See Brock v. Dunning, 288 Neb. 909, 854 N.W.2d 275 (2014).

" Hall v. County of Lancaster, 287 Neb. 969, 846 N.W.2d 107 (2014).
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action, the injury would not have occurred, commonly known
as the “but for” rule; (2) the injury was a natural and probable
result of the negligence; and (3) there was no efficient inter-
vening cause.'? Causation is ordinarily a matter for the trier
of fact."”

In reaching its conclusion, the district court reasoned that
our decision in Swoboda v. Mercer Mgmt. Co.'* was “control-
ling.” In Swoboda, the plaintiff fell as she reached the top
of a flight of stairs in a building owned and managed by the
defendants. The landing at the top of the stairs was made of
brick before giving way to an elevated wood floor. A brick
ramp extended from the wood floor to the landing at an angle
perpendicular to the stairway. The plaintiff, who was 95 years
old, ascended the stairs using the left handrail while her grand-
daughter held onto her right arm. As the plaintiff approached
the last step, her granddaughter left her side to open a door.
When the granddaughter looked back, she saw the plaintiff sit-
ting on the wood floor with her legs extended down the ramp.
The plaintiff alleged that she tripped over the side of the ramp,
and the affidavit of an engineer stated that the ramp violated
the building code. The trial court sustained the defendants’
motion for summary judgment.

We affirmed, stating that an issue of fact cannot be cre-
ated by “guess, speculation, conjecture, or choice of
possibilities.”’> The “practical difficulty” with the plaintiff’s
claim was that no one saw her fall and the plaintiff her-
self “d[id] not remember the circumstances surrounding the
fall.”!® The evidence revealed two possible causes of the
plaintiff’s injury but did not yield an inference that one was
more likely than the other:

[A] jury presented with the question of why [the plain-
tiff] fell would be faced with at least two possibilities:

2 Id.

B Id.

4 Swoboda v. Mercer Mgmt. Co., supra note 1.
5 Id. at 352, 557 N.W.2d at 632.

16 1d. at 349, 351, 557 N.W.2d at 631, 632.
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(1) [The plaintiff] tripped over the top step or (2) [the
plaintiff] tripped over the ramp. . . . [T]he evidence in
this case leaves the jury with the prospect of guesswork
as to which of these possibilities actually caused [the
plaintiff’s] injuries."”
Because the evidence did not “lead a reasonable mind to one
conclusion rather than another,”'® the defendants were entitled
to summary judgment. The plaintiff could not remember if she
was on the landing or ascending the stairs when she began
to fall, and the position of her body when her granddaughter
turned around did not support an inference that her fall began
at one point rather than the other.

Below and on appeal, Hughes has analogized the facts to
those in Kotlarz v. Olson Bros., Inc.”” In Kotlarz, the plaintiff
attended a physical therapy session at a clinic. The property
was under construction, but no work was being done on the
day of the plaintiff’s injury because of strong winds. After her
session ended, the plaintiff walked to her car and placed equip-
ment inside the trunk. As she closed the trunk door, the plain-
tiff felt a gust of wind followed by a sharp blow to her neck.
The plaintiff looked up and saw a foam sheet flying through
the air in front of her. She also noticed several other foam
sheets in the parking area. The plaintiff brought a negligence
action against several construction firms. Relying on Swoboda,
the trial court sustained the defendants’ motions for summary
judgment because “‘a fact finder would have to guess at the
possible cause of the accident.” . . .”%

The Nebraska Court of Appeals reversed, concluding that
the evidence supported a reasonable inference that one of
the defendants’ foam sheets caused the plaintiff’s injury.
Admittedly, the plaintiff “did not know where the object
came from, she did not see what hit her, and there were no

17 Id. at 352-53, 557 N.W.2d at 633.

18 Id. at 352, 557 N.W.2d at 632.

19 Kotlarz v. Olson Bros., Inc., 16 Neb. App. 1, 740 N.W.2d 807 (2007).
0 I1d. at 5,740 N.W.2d at 812.
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eyewitnesses.”*! The trial court based its judgment “largely on
the fact that no one saw an object hit [the plaintiff], and [the
plaintiff] herself does not ‘know’ what hit her.”?> But the Court
of Appeals stated that the plaintiff did not have to “‘know’”
what hit her, and could not have known without “rearview
vision.”? As the court noted, “if complete personal knowledge
or an eyewitness were the legal standard, circumstantial evi-
dence would be of little or no value.”” The court concluded
that the circumstantial evidence —particularly evidence of the
location of the defendants’ foam sheets, wind direction, and
foam sheets in the parking area—provided a basis to infer that
a foam sheet from the defendants’ pile struck the plaintiff.
Whereas the plaintiff in Swoboda could not remember whether
she was on the landing or still traversing the steps when she
fell, the plaintiff in Kotlarz was able to “recall[] all of the cir-
cumstances of the incident.”*

Recently, the Eighth Circuit distinguished Swoboda, empha-
sizing that Swoboda involved evidence of two equally likely
causes of the plaintiff’s injury. In Pohl v. County of Furnas
the plaintiff was driving to a farm on a snowy evening, when
he turned onto a gravel road. After some distance, the road
made a 90-degree turn, and the county had posted a warning
sign about 110 feet from the curve. The plaintiff’s vehicle
left the road at the curve and collided with an embankment.
The plaintiff brought a negligence action against the county,
alleging that the county’s placement of and failure to maintain
the sign proximately caused his injuries. Because of trauma
from the crash, the plaintiff “had no memory of that night
from shortly after turning onto [the road] until he regained
consciousness after the accident.”” As a result, “he did not

21 Id. at 3, 740 N.W.2d at 810.

2 Id. at 8, 740 N.W.2d at 813.

B Id. at 9, 740 N.W.2d at 814.

2 Id.

B Id.

% Pohl v. County of Furnas, 682 F.3d 745 (8th Cir. 2012).
2 Id. at 749.
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remember seeing the sign or braking prior to leaving the
roadway.”® A traffic engineer testified that the placement
and lack of “retroreflectivity” of the sign violated the U.S.
Department of Transportation’s Manual on Uniform Traffic
Control Devices.”” Based on data from the vehicle’s “black
box,” an accident reconstructionist testified that the plaintiff was
speeding as he approached the curve and started to brake when
the vehicle was “closely aligned with the sign.”* The court allo-
cated 60 percent of the negligence to the county after a bench
trial and awarded the plaintiff damages.

Citing Swoboda, the county argued on appeal that the trial
court erred in determining that its negligence proximately
caused the crash:

The county contends that there were several equally
likely causes of the accident, including that [the plaintiff]
was not maintaining a proper lookout and thus failed to
see the sign, that he saw it and failed to heed it, or that
the falling snow prevented him from seeing it. It urges
that because [the plaintiff] cannot remember whether or
not he saw the sign before leaving the road, the district
court’s proximate cause determination was based on spec-
ulation rather than evidence.”!

The Eighth Circuit concluded that the facts supported an infer-
ence that the illegibility and placement of the sign caused the
plaintiff’s injury. Although the plaintiff “could not remember
whether or not he saw the sign prior to the accident,” there
was circumstantial evidence that he braked near the sign.*
This evidence supported a reasonable inference that the plain-
tiff braked because he saw the sign and, therefore, might have
braked sooner if the sign was farther up the road or visible from
a greater distance. Furthermore, the record did not support the
county’s alternative theories of causation. For example, there

2 1d.

» Id. at 750.

0 1d.

3L Id. at 752-53.
2 1d. at 753.
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was no evidence that the plaintiff was not paying attention to
the road or that the snow impeded visibility.

[8,9] We conclude that whether the allegedly negligent con-
ditions outside the middle school proximately caused Hughes’
injuries is a disputed material issue of fact. Hughes produced
evidence that, below the ramp unguarded by a handrail, there
was an elevated concrete lip adjacent to a concrete bench and
that he could not see these conditions because of weak light-
ing. Importantly, Hughes testified about the path he took and
where he was when he fell. Viewed in a light most favorable
to Hughes, his testimony supports an inference that his path
of egress intersected the concrete lip. If a person approaching
from the angle Hughes described tripped on the lip, he would
have fallen onto the concrete bench. Key factual propositions
may be present for summary judgment purposes by reason-
able inference.*® And when reasonable minds can differ as to
whether an inference can be drawn, summary judgment should
not be granted.* Here, the evidence permits a reasonable infer-
ence that Hughes tripped on a concrete lip that he could not see
because of a lack of lighting.

[10] In contrast, the plaintiff in Swoboda was not only
unable to produce direct evidence of the cause of her injury,
she was unable to testify about the circumstances. She could
not recall, for example, whether she was on the stairs or on
the landing when she began to fall. Nor could an inference
be drawn based on where her granddaughter found her sit-
ting. A choice between two equally likely possibilities does
not create a material issue of fact.”> But like the plaintiff in
Kotlarz, Hughes was able to recall the circumstances of his
fall, and these circumstances support a reasonable inference as
to the cause.

[11] Furthermore, as the Eighth Circuit noted, Swoboda
involved evidence of two equally likely causes of the plaintiff’s

3 Kotlarz v. Olson Bros., Inc., supra note 19.
3 McKinney v. Okoye, 287 Neb. 261, 842 N.W.2d 581 (2014); Schade v.
County of Cheyenne, 254 Neb. 228, 575 N.W.2d 622 (1998).

3 See Shipley v. Department of Roads, 283 Neb. 832, 813 N.W.2d 455
(2012).
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fall. Here, the District, the movant, did not produce evidence
of an alternative cause. It is always possible, of course, that
Hughes’ feet simply became tangled, even if there is direct
evidence to the contrary. But a plaintiff is not bound to exclude
the possibility that the event might have happened in some
other way.** Contrary to the District’s argument, Hughes’ case
is not doomed because there is more than one possible cause.
It is enough for summary judgment purposes that the evidence
permits a reasonable inference that negligent conditions on the
District’s property caused Hughes’ injury.

CONCLUSION
Because reasonable minds could draw contrary conclusions
from the evidence presented, the District did not show that
it was entitled to judgment as a matter of law. We therefore
reverse the court’s summary judgment order and remand the
cause for further proceedings.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
WRIGHT, J., participating on briefs.

% World Radio Labs. v. Coopers & Lybrand, 251 Neb. 261, 557 N.-W.2d 1
(1996).
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appellate court reviews under a clearly erroneous standard a finding concerning
the presence or absence of prosecutorial intent to provoke the defendant into
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Double Jeopardy: Motions for Mistrial. It is the general rule that where a court
grants a mistrial upon a defendant’s motion, the Double Jeopardy Clause does not
bar a retrial.

Motions for Mistrial. A defendant’s motion for a mistrial constitutes a deliber-
ate election on his or her part to forgo the right to the trial completed before the
first trier of fact. This is true even if the defendant’s motion is necessitated by
prosecutorial or judicial error.

__ . When a mistrial is declared at the defendant’s behest, the defendant’s
right to have his or her trial completed by a particular tribunal is, as a general
matter, subordinated to the public’s interest in fair trials designed to end in
just judgments.

Double Jeopardy: Motions for Mistrial: Prosecuting Attorneys: Intent:
Proof. Where a defendant moves for and is granted a mistrial based on prosecu-
torial misconduct, double jeopardy bars retrial when the conduct giving rise to
the successful motion for a mistrial was intended to provoke the defendant into
moving for a mistrial. It is the defendant’s burden to prove this intent.
Constitutional Law: Double Jeopardy. The Double Jeopardy Clause of the
Nebraska Constitution provides no greater protection than that of the U.S.
Constitution.

Double Jeopardy: Motions for Mistrial: Prosecuting Attorneys: Intent. In
the absence of an intent to goad the defendant into moving for mistrial, double
jeopardy would not bar retrial where the prosecutor simply made an error in
Judgment or was grossly negligent.

e . The rule established in Oregon v. Kennedy, 456 U.S.
667, 102 S Ct. 2083 72 L. Ed. 2d 416 (1982), does not cease to apply where
a defendant moves for and is granted successive mistrials due to actions of the
prosecutor or evidence adduced by the prosecutor. Under such circumstances, the
relevant factor for determining whether double jeopardy bars retrial is prosecuto-
rial intent to provoke the defendant to move for mistrial.

Double Jeopardy: Motions for Mistrial: Prosecuting Attorneys. The prosecu-
tor’s knowledge of the potential for mistrial does not change the standard used
to determine whether double jeopardy bars retrial after a mistrial entered on the
defendant’s motion.

Appeal from the District Court for Douglas County: Gary B.

RANDALL, Judge. Affirmed.

Alan G. Stoler, P.C., L.L.O., for appellant.

Jon Bruning, Attorney General, and Stacy M. Foust for

appellee.

CoNNOLLY, STEPHAN, McCoORMACK, MILLER-LERMAN, and
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PEr CuUrIAM.

NATURE OF CASE

Wa’il M. Muhannad appeals the order of the district court
which denied his plea in bar following a mistrial. This is the
second time that this case has been appealed under such cir-
cumstances. We addressed the denial of Muhannad’s plea in
bar after the first mistrial in State v. Muhannad (Muhannad I).!
The present appeal arises from a plea in bar filed after a sec-
ond mistrial, which, like the first, resulted from impermissible
testimony by a particular witness.

In denying the plea in bar filed after the second mistrial,
the district court determined that double jeopardy did not
bar retrial, because the prosecutor did not intend to goad
Muhannad into moving for the mistrial. We affirm the denial
of Muhannad’s plea in bar.

FACTS
Muhannad is charged with first degree sexual assault of
his stepdaughter, M.H. He has been brought to trial on this
charge two separate times. Each time, the trial ended in mistrial
and he filed a plea in bar which alleged that double jeopardy
barred retrial.

FIRST MISTRIAL

In the first jury trial, the State’s last witness was Carrie
Gobel, a licensed mental health practitioner and M.H.’s ther-
apist. Gobel testified, without objection, to the fact that
M.H. had been diagnosed with posttraumatic stress disorder
(PTSD) and to the symptoms M.H. exhibited.? But when the
prosecutor asked Gobel to describe the *‘traumatic event
that ha[d] caused this diagnosis,”” Muhannad objected.’ His
objection was overruled, and the prosecutor again asked,
“‘According to your assessment of [M.H.], what was the
traumatic event that initiated the diagnosis of PTSD?” Gobel

' State v. Muhannad, 286 Neb. 567, 837 N.W.2d 792 (2013).
2 See id.
3 See id. at 572, 837 N.W.2d at 797.



62 290 NEBRASKA REPORTS

answered, ‘[M.H.] was sexually abused by her stepfather,
[Muhannad], for an extensive period of time.””*

At the close of the case but before closing arguments,
Muhannad moved for a mistrial based on Gobel’s testimony.
The district court granted the motion, because “while Gobel
might have been able to opine that ‘sexual abuse’ was the
cause of M.H.’s PTSD, Gobel’s testimony was ‘over the edge’
when she stated her belief that Muhannad was the perpetrator
of the sexual abuse.”

Muhannad filed a plea in bar to his retrial, which the dis-
trict court overruled. The court applied the rule from Oregon
v. Kennedy® that “[o]nly where the governmental conduct in
question is intended to ‘goad’ the defendant into moving for
a mistrial may a defendant raise the bar of double jeopardy to
a second trial after having succeeded in aborting the first on
his own motion.” The court found that the prosecutor “may
have made an error in judgment” but that the prosecutor did
not “demonstrate an intent to goad [Muhannad] into moving
for a mistrial.” Accordingly, the court concluded that there
was no double jeopardy bar to retrial arising from prosecuto-
rial misconduct.

In Muhannad I, we affirmed the judgment of the district
court which denied Muhannad’s plea in bar. Muhannad had
argued that the bar to retrial recognized in Oregon v. Kennedy
was “not limited to circumstances where the State intended to
provoke a mistrial.”” But we specifically rejected this argu-
ment and “declined to extend the Oregon v. Kennedy excep-
tion beyond situations where the prosecutor intended that the
misconduct would provoke a mistrial.”® We determined that
the evidence supported the district court’s finding that the
prosecutor “made ‘an error in judgment’” but did not intend to

4 See id. at 572, 837 N.W.2d at 798 (alteration in original).
5 See id. at 573-74, 837 N.W.2d at 798.

 Oregon v. Kennedy, 456 U.S. 667, 676, 102 S. Ct. 2083, 72 L. Ed. 2d 416
(1982).

7 See Muhannad I, supra note 1, 286 Neb. at 574, 837 N.W.2d at 799.
8 See id. at 578, 837 N.W.2d at 801.
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provoke a mistrial.” We thus affirmed the denial of Muhannad’s
plea in bar.

SECOND MISTRIAL

Before Muhannad’s second jury trial began, he filed a
motion in limine seeking to exclude any testimony by Gobel
concerning M.H.’s PTSD. The district court overruled the
motion. However, because the court concluded that Gobel
could not directly or indirectly testify as to M.H.’s credibility,
it placed limits on the testimony Gobel could provide. On
December 16, 2013, the court ordered that Gobel’s testimony
should be “limited to the symptoms, behavior, and feelings
generally exhibited by the alleged victim as it relates to
show [how] the alleged victim’s behavior is similar to other
child sexual abuse victims who exhibit signs of [PTSD]. . . .
Further, the testimony cannot go beyond the child’s behavior.”
On December 23, the court further explained that “Gobel can
only testify that sexual abuse is one of many factors that can
cause PTSD. Gobel can also testify how PTSD affects the
alleged victim’s behavior. Gobel cannot state that recent abuse
or . .. abuse by [Muhannad] was the cause of the alleged vic-
tim’s PTSD.”

On January 9, 2014, the fourth day of the second jury trial,
the State called Gobel to testify. She testified, without objec-
tion, that M.H. “appeared very nervous and anxious, particu-
larly when discussing the sexual abuse,” and that M.H.’s treat-
ment plan included “learning effective [coping] mechanisms
to deal with symptoms caused by the sexual abuse.” Gobel
also testified, without objection, to the symptoms generally
exhibited by children in cases of sexual abuse. The pros-
ecutor then asked, “Will you describe for me, going through
each one of the criteria, the symptoms that you took note
of with respect to [M.H.]?” Gobel responded, “Certainly. In
regard to intrusive thoughts, [M.H.] was constantly thinking
of the abuse and of her stepfather when she came into treat-
ment.” Muhannad immediately objected and asked that Gobel’s
answer be stricken. The district court sustained the objection,

% See id. at 580, 837 N.W.2d at 803.
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and the answer was stricken. Gobel attempted to continue
answering the question, but Muhannad asked to approach the
bench. After a sidebar, he moved for a mistrial and the district
court granted the motion.

Muhannad subsequently filed a plea in bar in which he
argued that double jeopardy barred retrial. The district court
denied the plea in bar. It found that the prosecutor “did not
specifically intend to provoke a second mistrial through [the]
question,” that the prosecutor did not make any error, that
Gobel “failed to abide by the Court’s Order in Limine regard-
ing the scope of [her] testimony,” and that Gobel “crossed the
line [by] providing testimony that granted credibility to the
testimony of the victim.”

Muhannad timely appealed, and we granted his petition to
bypass the Nebraska Court of Appeals.

ASSIGNMENT OF ERROR
Muhannad assigns, restated, that the district court erred
in determining that double jeopardy principles did not bar
retrial where a mistrial had been granted based on Gobel’s

testimony that the alleged victim was sexually assaulted by
Muhannad.

STANDARD OF REVIEW

[1,2] Issues regarding the grant or denial of a plea in bar
are questions of law.!® On a question of law, an appellate court
reaches a conclusion independent of the court below.!!

[3] While the denial of a plea in bar generally involves a
question of law, we review under a clearly erroneous standard
a finding concerning the presence or absence of prosecutorial
intent to provoke the defendant into moving for a mistrial."

ANALYSIS
The question presented by the instant appeal is whether
double jeopardy bars retrial of Muhannad following the second

19" State v. Huff, 279 Neb. 68, 776 N.W.2d 498 (2009).
" Id.

12 Muhannad I, supra note 1.
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mistrial. Our focus is on the second mistrial only, because
it has already been decided that the first mistrial did not bar
retrial.'’> We similarly conclude that the second mistrial, which
was granted upon Muhannad’s motion, does not create a dou-
ble jeopardy bar to retrial.

[4-6] “[1]t is the general rule that where a court grants a mis-
trial upon a defendant’s motion, the Double Jeopardy Clause
does not bar a retrial.”* A defendant’s motion for a mistrial
constitutes a deliberate election on his or her part to forgo the
right to the trial completed before the first trier of fact.”® This
is true even if the defendant’s motion is necessitated by pros-
ecutorial or judicial error.'® When the mistrial is declared at
the defendant’s behest, the defendant’s right to have his or her
trial completed by a particular tribunal is, as a general matter,
subordinated to the public’s interest in fair trials designed to
end in just judgments.!”

[7] There is a “‘narrow exception’” to this general rule.'®
In Oregon v. Kennedy, the U.S. Supreme Court held that
where a defendant moves for and is granted a mistrial based
on prosecutorial misconduct, double jeopardy bars retrial
when the “conduct giving rise to the successful motion for
a mistrial was intended to provoke the defendant into mov-
ing for a mistrial.”!” The Court rejected a “more generalized
standard of bad faith conduct, harassment, or overreaching
as an exception to the defendant’s waiver of his or her right
to a determination by the first tribunal.”* Consequently,
“[plrosecutorial conduct that might be viewed as harassment
or overreaching, even if sufficient to justify a mistrial on [the]
defendant’s motion, . . . does not bar retrial absent intent on

999

3 See id.

4 Id. at 576, 837 N.W.2d at 800.

5 1d.

16 1d.

7 1d.

18 See id.

19 See Oregon v. Kennedy, supra note 6,456 U.S. at 679.

20 See Muhannad 1, supra note 1,286 Neb. at 577, 837 N.W.2d at 800.
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the part of the prosecutor to subvert the protections afforded
by the Double Jeopardy Clause.”?! It is the defendant’s burden
to prove this intent.?

[8,9] We have consistently held that the Double Jeopardy
Clause of the Nebraska Constitution provides no greater pro-
tection than that of the U.S. Constitution.” We have accord-
ingly declined to extend the Oregon v. Kennedy exception
beyond situations where the prosecutor intended that the mis-
conduct would provoke a mistrial.** Indeed, in the appeal
following the denial of Muhannad’s first plea in bar, we
rejected his arguments that the bar to retrial recognized in
Oregon v. Kennedy was “not limited to circumstances where
the State intended to provoke a mistrial.”> We stated that
in the absence of an intent to goad the defendant into mov-
ing for mistrial, double jeopardy would not bar retrial where
the prosecutor “simply made ‘an error in judgment’” or was
grossly negligent.?

In the instant appeal, Muhannad does not argue that the
prosecutor goaded him to move for mistrial such that Oregon
v. Kennedy would apply to bar retrial. Rather, he claims that
the standard established in Oregon v. Kennedy should not
control his case. He argues that because his case involves suc-
cessive mistrials entered for identical reasons, double jeopardy
should bar retrial regardless of whether the prosecutor intended
to provoke the second mistrial.

[10] We reject this argument that Oregon v. Kennedy should
not control Muhannad’s case. The rule established in Oregon
v. Kennedy does not cease to apply where a defendant moves
for and is granted successive mistrials due to actions of the
prosecutor or evidence adduced by the prosecutor. Under such
circumstances, the relevant factor for determining whether

2 Oregon v. Kennedy, supra note 6, 456 U.S. at 675-76.
2 Muhannad I, supra note 1.

B Id.

2% Id.

% See id. at 574, 837 N.W.2d at 799.

% See id. at 580, 837 N.W.2d at 803.
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double jeopardy bars retrial is prosecutorial intent to provoke
the defendant to move for mistrial,”” as discussed in Oregon
v. Kennedy.

The Eighth Circuit has applied Oregon v. Kennedy in cases
where successive mistrials were caused by similar acts of the
prosecutor. In U.S. v. Standefer?® the defendants moved for
and were granted two mistrials due to the prosecutor’s failure
to disclose relevant facts during discovery. A third mistrial
resulted from a hung jury. To determine whether retrial was
barred by these mistrials, the court looked for evidence of pros-
ecutorial intent to goad the defendants into moving for mistrial.
It found that “successive mistrials caused by prosecutorial
blunders might in some cases evidence an intent to prejudice
rights secured by the Double Jeopardy Clause” but that there
was “no such evidence in this case.””

Other courts have applied Oregon v. Kennedy in cases where
impermissible testimony on a certain subject caused multiple
mistrials to be granted upon the defendant’s motion. In State v.
Fuller* successive mistrials were triggered by the testimony
of the alleged victim that the defendant’s driver’s license
had been suspended. To determine whether a third trial was
barred by these mistrials granted at the defendant’s request,
the Minnesota Supreme Court applied Oregon v. Kennedy. It
concluded that in the absence of intent to provoke the mis-
trials, double jeopardy did not bar a third trial. In State v.
Koelemay,”' the defendant moved for and was granted a mis-
trial in two successive trials due to testimony by prosecution
witnesses about the defendant’s prior drug record. A Louisiana
appellate court concluded that the mistrials did not bar a third

27 See, U.S. v. Amaya, 750 F.3d 721 (8th Cir. 2014); U.S. v. Standefer, 948
F.2d 426 (8th Cir. 1991); U.S. v. Alvin, No. 10-65, 2014 WL 2957439
(E.D. Pa. 2014); State v. Dillard, 55 So. 3d 56 (La. App. 2010); Srate v.
Koelemay, 497 So. 2d 321 (La. App. 1986); State v. Fuller, 374 N.W.2d
722 (Minn. 1985).

8 U.S. v. Standefer, supra note 27.
» See id. at 432.
30 State v. Fuller, supra note 27.

31 State v. Koelemay, supra note 27.
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trial, because “there [was] no showing of any intent on the part
of the prosecutor to cause the defendant to move for a mistrial
at any time in either trial.”?

[11] Muhannad argues that his case is different from U.S.
v. Standefer,*® and other cases that apply Oregon v. Kennedy,
because in his case, the prosecutor was aware, by virtue of the
first mistrial, that Gobel’s testimony could cause a mistrial.
But the prosecutor’s knowledge of the potential for mistrial
does not change the standard used to determine whether double
jeopardy bars retrial after a mistrial entered on the defend-
ant’s motion.**

In U.S. v. Amaya*”® the Eighth Circuit considered whether
the conviction of the defendant after two mistrials, both
entered on the defendant’s motion, violated double jeopardy.
One mistrial was caused by the prosecutor’s failure to dis-
close certain facts in discovery. The other mistrial was trig-
gered by the testimony of a witness for the prosecution that
the defendant was a “‘drug dealer.””® Such testimony was
in direct violation of the trial court’s pretrial ruling that that
“‘witnesses will not be allowed to opine that [the defendant]
is a “drug dealer.”’””¥ Due to this ruling, the prosecutor argu-
ably was aware of the potential for mistrial. Nonetheless, the
Eighth Circuit determined whether the mistrials barred retrial
by looking for evidence that the “government intended to
provoke a mistrial.”® It followed Oregon v. Kennedy, as have
other courts in similar situations.*

32 See id. at 325.
BUS. . Standefer, supra note 27.

# See, U.S. v. Amaya, supra note 27; U.S. v. Alvin, supra note 27; State v.
Koelemay, supra note 27; State v. Fuller, supra note 27.

3 U.S. v. Amaya, supra note 27.
% See id. at 723.

37 See id. (emphasis in original).

3 See id. at 726.

¥ See, U.S. v. Alvin, supra note 27; State v. Koelemay, supra note 27; State

v. Fuller, supra note 27.
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Muhannad’s arguments that Oregon v. Kennedy should not
apply to his case lack merit. Therefore, we proceed accord-
ing to the standard established in that case when determining
whether the second mistrial creates a double jeopardy bar
to retrial.

The record supports the district court’s conclusion that the
prosecutor did not intend to goad Muhannad into moving for
the second mistrial. The prosecutor’s comments at pretrial
hearings demonstrated that she understood what testimony
she could and could not elicit from Gobel. At one hearing,
the prosecutor stated, “With respect to the expert testimony,
the one part I don’t disagree with is that I can’t ask about the
opinions . . . as to whether or not [M.H.] had been sexually
abused or that the diagnosis is a result of her being sexually
abused.” Given these limitations, in the second trial, the pros-
ecutor made changes to the manner in which she questioned
Gobel and tailored the questions to touch upon permissible
topics only. Even the question which provoked the inadmis-
sible testimony was appropriate: “Will you describe for me,
going through each one of the criteria, the symptoms that
you took note of with respect to [M.H.]?” At the hearing
on Muhannad’s plea in bar, the prosecutor denied that she
asked this question to provoke a mistrial. She stated that any
suggestion to the contrary was “absolutely absurd [under]
the circumstancel[s].”

Muhannad argues that “the misconduct of an expert wit-
ness for the State,” such as Gobel, “should be imputed to the
prosecution.”® He alleges that Gobel may have “deliberately
chose[n] to ignore” the district court’s order limiting the scope
of her testimony.*’ We need not consider whether, as a general
matter, a witness’ intent can be imputed to the prosecutor,
because doing so would not change the result in this case.
Under Oregon v. Kennedy, a mistrial entered on the defendant’s

40" See brief for appellant at 11.
4 See id. at 8.



70 290 NEBRASKA REPORTS

motion is a bar to retrial only when there is an intent to “‘goad’
the defendant into moving for a mistrial.”*

It was not clearly erroneous for the district court to con-
clude that the prosecutor did not intend to goad Muhannad into
moving for the second mistrial. Therefore, double jeopardy
does not bar a third trial of Muhannad and the district court did
not err in overruling his plea in bar.

CONCLUSION
For the foregoing reasons, we affirm the order of the district
court which overruled Muhannad’s plea in bar following the
second mistrial.
AFFIRMED.
WRIGHT, J., participating on briefs.
HEeavican, C.J., not participating.

4 See Oregon v. Kennedy, supra note 6, 456 U.S. at 676.
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favorable to the prosecution, any rational trier of fact could have found the essen-
tial elements of the crime beyond a reasonable doubt.
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5. Rules of Evidence: Hearsay: Proof. Hearsay is a statement, other than one made
by the declarant while testifying at the trial or hearing, offered in evidence to
prove the truth of the matter asserted.

6. Rules of Evidence: Hearsay. For a statement to be an excited utterance, the fol-
lowing criteria must be met: (1) There must be a startling event; (2) the statement
must relate to the event; and (3) the declarant must make the statement while
under the stress of the event.

7. : . The true test for an excited utterance is not when the exclamation
was made but whether, under all the circumstances, the declarant was still speak-
ing under the stress of nervous excitement and shock caused by the event.

8. : . Facts relevant to whether a statement is an excited utterance include
the declarant’s manifestation of stress, the declarant’s physical condition, and
whether the declarant spoke in response to questioning.

9. Rules of Evidence: Hearsay: Police Officers and Sheriffs. Statements made in
response to questions from law enforcement in particular do not generally have
inherent guarantees of reliability and trustworthiness. But the declarant’s answer
to a question may still be an excited utterance if the context shows that the state-
ment was made without conscious reflection.
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ConNoLLY, J.
SUMMARY

Raymond Vasholz died from inhaling smoke from a fire set
in his home. His wife, Elizabeth Vasholz, testified that Terrance
J. Hale broke into the house, demanded money, assaulted her
and Raymond, and set several objects on fire. A jury convicted
Hale of first degree murder, and the court sentenced him to
life imprisonment. Hale argues that the court erred in allowing
two witnesses to testify about out-of-court statements made by
Elizabeth. The court overruled Hale’s hearsay objections on
the ground that the statements were excited utterances. Hale
also contends that the evidence is not sufficient to support his
conviction. We affirm.
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BACKGROUND

FIRE AND IMMEDIATE RESPONSE

Elizabeth, 76 years old at the time of the assault, testified
that she was living with her husband, Raymond, in Omabha,
Nebraska, on February 7, 2013. In the time “leading up to 9
o’clock a.m.,” Elizabeth testified that she was sitting in the
living room with Raymond when she heard “[b]reaking glass”
that “sounded like it was coming from the basement.” Elizabeth
testified that a man wearing a coat, whom Elizabeth identified
in court as Hale, came up the basement stairs. Elizabeth testi-
fied that she recognized Hale because he had done yardwork
for her, but she did not know him by name.

Elizabeth testified that Hale demanded money. After she
replied that she had no money, Elizabeth said that Hale
assaulted her and Raymond. As Hale hit Raymond, Elizabeth
recalled striking Hale’s back with a lamp. Elizabeth testified
that Hale grabbed “a paper” and lit it using the gas stove.
Elizabeth said that Hale threw the lit paper at her and then set
a couch cushion on fire and “came at” her, pushing the burning
cushion against her arms.

Elizabeth testified that she escaped the house, grabbing a
recycling bin to cover herself because Hale had torn off the
pajama top she had been wearing. She recalled knocking on her
neighbor’s door, but no one answered, so she sat on her neigh-
bor’s porch and began “screaming my head off.” Elizabeth
stated that Hale then came outside and “threw his coat down.”
Then another man arrived, and Elizabeth asked him for help.
After police arrived, Elizabeth recalled that they arrested Hale
because she yelled, “That’s him, that’s him,” while pointing at
Hale. Elizabeth stated that she suffered burns on her back and
both arms and cracked vertebrae.

About 9 a.m., Gary Burns was driving in his car when he
saw an elderly woman sitting outside. Burns said that the
woman—who was “real dingy and dirty” and looked like “she
had been beat up, basically,”—had no shirt on, and was cov-
ering herself with a recycling bin. The woman was yelling,
“‘Help, help, help.”” Burns also saw a man, whom he identi-
fied in court as Hale, about 15 feet from the woman.
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Burns got out of his car and called the 911 emergency
dispatch service to report an assault. As he approached the
woman, Burns testified that she pointed at Hale and said,
““You did this, you did it.””” According to Burns, Hale threw up
his arms and said, “‘I didn’t do this.””

Firefighters responded to an alarm for a house fire at
9:12 a.m. Smoke was escaping from the house when they
arrived. Inside they found “pockets of fire” that they quickly
extinguished.

The firefighters searched the house for victims and found
a man, later identified as Raymond, lying across a bed in a
bedroom. The firefighters carried Raymond out of the house
and to the front yard, where paramedics immediately attended
to him. A paramedic testified that Raymond was not breath-
ing and did not have a pulse. Electronic monitors placed on
Raymond while an ambulance transported him to a hospital
showed no signs of cardiac activity.

Police officer Roger Oseka was patrolling with a training
officer, Patrick Andersen, when they heard a request for assist-
ance over the radio at 9:12 a.m. Oseka estimated that it took
him and Andersen less than 5 minutes to reach the scene. When
Oseka arrived, he saw an elderly white woman sitting on the
“front porch” of a neighbor’s house. Oseka also saw a black
man, whom he identified in court as Hale, “walking in circles”
and saying, “‘I was trying to save them.’”

Oseka exited his cruiser and approached the woman, whom
he said was bleeding from her nose and mouth and had “burn
sores” on both arms. Oseka observed the woman “throwing up
or spitting into” a green recycling bin. He made contact with
the woman and described her “tone” as “[s]urprisingly, for the
chaotic scene . . . was calm, but yet concise.” Oseka talked
with the woman and —after the court overruled Hale’s hearsay
objection—he testified that the woman “looked past me, raised
her arm and pointed it and said, ‘He did it.”” Oseka turned and
saw Hale standing where the woman was pointing. Oseka then
directed Andersen to arrest Hale.

Andersen said that the woman appeared to be in “a state of
shock” and was “screaming” at them and fire personnel. When
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the State asked, “[W]hat does she scream to you?” Andersen
testified that the woman said, “‘That’s him. He did this.’” As
she screamed, Andersen said that the woman pointed at a black
man, whom Andersen identified in court as Hale. Andersen
stated that Hale thereafter screamed, “‘I tried to help them. I
saved her, but I couldn’t save him.””

William Guidebeck, a paramedic, arrived at about 9:19 a.m.
and saw a woman sitting on a “neighbors’ stoop,” cradling a
green recycling bin against her chest. Guidebeck observed that
she was not wearing a shirt but had a green coat with blood
on it draped over her back. Guidebeck described the condi-
tion of the woman: “She was in pain. She was kind of hanging
her arms over the recycle bin as to not touch anything. She
had burns—severe burns on her arms, on her face. Her hair
was singed. She just kind of had a blank look on her face.”
Guidebeck also noted that she had a “significant amount of
soot around her mouth and nose.”

Nevertheless, Guidebeck testified that the woman was “alert
and oriented,” based on her answers to the “times three” ques-
tions of “[pJerson, place, and time.” That is, she “knew where
she was at, she knew what day it was, and she was very aware
of her surroundings.” Guidebeck removed the coat, and he tes-
tified that the woman “reacted in pain.”

At this point in Guidebeck’s testimony, the State asked
whether he had “receive[d] any response of any kind from
this female patient.” Hale objected on hearsay grounds. The
court overruled Hale’s objection on the ground that Elizabeth’s
answer was an excited utterance. Guidebeck testified:

We removed the coat from her. We threw it down.
Asked her if there was anybody else inside. She said her
husband. We asked her if that was her husband’s coat,
because it was kind of odd that she didn’t have a shirt
on, but she had a coat draped around her. When I asked if
that was her husband’s coat, she said, “No.” We asked her
whose coat it was, and she said, “It’s his.”
After the court overruled another hearsay objection from Hale,
Guidebeck testified, “And we said, “Whose?’ And she pointed
in the direction of one of the [police] cars.” Guidebeck knew
that someone was in the cruiser, but he could not see who.
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INVESTIGATION

Raymond was pronounced dead during the afternoon of
February 7, 2013. A coroner’s physician performed an autopsy
on February 8. He testified that 10 to 18 percent of the body
was covered by second-degree burns. Additionally, the autopsy
showed numerous abrasions, lacerations, and bruises. The phy-
sician stated that “soot” in the trachea and lungs showed that
Raymond had been alive during the fire. Blood sample tests
showed a fatal amount of carbon monoxide. The physician tes-
tified that Raymond’s death was caused by “the complication
of breathing smoke, soot, carbon monoxide, and the other hot
gasses in the fire, [and] being burned by the fire.”

Fire investigator Michael Shane McClanahan examined the
house on February 7, 2013. McClanahan identified six different
points of origin, each independent of the other. McClanahan also
found a couch cushion with “thermal damage.” McClanahan
opined that the fire was “intentionally-set,” based on the mul-
tiple points of origin and no indication that they would have
naturally spread from one to another. McClanahan testified that
his conclusions were consistent with Elizabeth’s description
of events.

Inside, the house showed signs of a violent struggle.
Firefighters saw what appeared to be “blood streaks” on a
refrigerator in the kitchen. Photographs of the house showed
“apparent blood” on the leg of an upturned table, a windowsill
in the room where Raymond was found, an exterior door, and
the wall leading to the basement. “[A]pparent blood” was also
documented on the sleeve and lining of the green coat and on
the recycling bin. Additionally, a pane in a basement window
was broken and the latch used to open the window was bent. A
handprint was pressed into the dirt outside the window.

Regarding Hale’s condition, Oseka testified that he offered
Hale medical attention because Hale was “complaining that he
was in the house and he was breathing in the smoke and he was
coughing.” Andersen said that Hale “started coughing up or
spitting up black soot” after he drank some water. Photographs
of Hale after his arrest show a small cut on his nose, a scratch
on his right arm, a small cut on his right leg, and “scrapes or
lacerations” on his back.
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The University of Nebraska Medical Center performed a
forensic DNA analysis of several items retrieved from the
scene. Blood on the “left chest area” and left sleeve of the
green coat generated a genetic profile matching Elizabeth’s.
Hale’s DNA profile was consistent with blood on the right
sleeve of the coat. The probability of an unrelated African
American individual matching the profile is 1 in 6.35
quintillion.

Hale did not testify, but the State played for the jury several
recordings of his statements. In a statement to police, Hale said
that he “tried to save this lady.” Hale said that he was walk-
ing near the Vasholzes’ home when he saw smoke. Because
the doors were locked, Hale said that he kicked in a basement
window and pulled Elizabeth from the house.

Four days after Raymond’s death, Hale sat for an interview
with local media. During the interview, Hale said that he was
walking to a bus stop when he saw smoke rising from the
Vasholzes’ house. Hale said that he opened a door and saw an
older woman that he recognized as a neighbor. Hale pulled her
out of the house and went back for her husband when “some-
body attacked me from behind.” Hale said that he went to the
basement, broke a window, climbed out, called 911, and waited
for police to arrive. Hale said that he covered the woman with
his coat, but she told him to get away. Hale claimed that the
police caused the laceration to his nose when they took him
into custody.

At trial, Hale’s attorneys emphasized the differences in
Elizabeth’s accounts of the event. Police officer Scott Warner
interviewed Elizabeth on February 8 and 19, 2013. The first
interview occurred when Elizabeth was still at the hospital,
and Warner testified that she was “medicated that time with
morphine,” “spoke very quietly,” and “spent most of the time
with her eyes closed.” During the first interview, Elizabeth told
Warner that it was “getting darker” at the time of the attack and
that her assailant wore a colorful hat. Warner asked Elizabeth
whether she had seen her assailant before February 7, and she
said, “‘I really don’t know.””

At the second interview, Warner testified that Elizabeth
said she recognized the man because he had previously done
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yardwork for her. Elizabeth again told Warner that her assailant
wore a hat.

At trial, Elizabeth testified that she could not recall whether
Hale wore a hat, and there is no evidence that he did.
Elizabeth also testified that the green coat was never over her
shoulders.

In the operative information, the State charged Hale with one
count of first degree murder under Neb. Rev. Stat. § 28-303(2)
(Reissue 2008). The information alleged that Hale killed
Raymond while committing, or attempting to commit, a rob-
bery, burglary, or arson.

A jury convicted Hale, and the court sentenced him to life
imprisonment.

ASSIGNMENTS OF ERROR
Hale assigns, restated, that (1) the court erred in overruling
his hearsay objections to Oseka’s and Guidebeck’s testimony
about Elizabeth’s out-of-court statements and (2) the evidence
is not sufficient to support his conviction.

STANDARD OF REVIEW

[1] In proceedings where the Nebraska Evidence Rules
apply, the admissibility of evidence is controlled by the
Nebraska Evidence Rules; judicial discretion is involved
only when the rules make discretion a factor in determining
admissibility.!

[2] Apart from rulings under the residual hearsay exception,
an appellate court reviews for clear error the factual findings
underpinning a trial court’s hearsay ruling and reviews de novo
the court’s ultimate determination to admit evidence over a
hearsay objection.?

[3,4] In reviewing a sufficiency of the evidence claim,
whether the evidence is direct, circumstantial, or a combina-
tion thereof, the standard is the same: An appellate court does
not resolve conflicts in the evidence, pass on the credibility of
witnesses, or reweigh the evidence; such matters are for the

! State v. DeJong, 287 Neb. 864, 845 N.W.2d 858 (2014).
2 See State v. Castillo-Zamora, 289 Neb. 382, 855 N.W.2d 14 (2014).
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finder of fact.’ The relevant question is whether, after viewing
the evidence in the light most favorable to the prosecution,
any rational trier of fact could have found the essential ele-
ments of the crime beyond a reasonable doubt.*

ANALYSIS

OsekA’s AND GUIDEBECK’S TESTIMONY

Hale argues that the court erred in overruling his hearsay
objections to testimony by Oseka and Guidebeck about out-
of-court statements made by Elizabeth. Regarding Oseka’s
testimony, Hale argues that the statement to which Oseka tes-
tified was not an excited utterance because Oseka described
Elizabeth as “‘calm and concise.’” Regarding Guidebeck’s tes-
timony, Hale contends that the statement to which Guidebeck
testified was not an excited utterance because Elizabeth spoke
after conscious reflection and in response to “investigative
questioning.”®

[5] Hearsay is a statement, other than one made by the
declarant while testifying at the trial or hearing, offered in evi-
dence to prove the truth of the matter asserted.” Hearsay is not
admissible unless otherwise provided for under the Nebraska
Evidence Rules or elsewhere.®

To recap, Oseka testified that Elizabeth pointed at Hale and
said, “‘He did it.”” Guidebeck testified that he asked Elizabeth
whose coat was draped over her shoulders and that she said,
“‘It’s his,”” while pointing at an individual in a police cruiser.
Elizabeth made her statement to Oseka before her statement to
Guidebeck. Both statements are hearsay.

[6] Excited utterances are one of the exceptions to the pro-
hibition of hearsay.” For a statement to be an excited utterance,

3 State v. Lavalleur, 289 Neb. 102, 853 N.W.2d 203 (2014).
4 See State v. Matit, 288 Neb. 163, 846 N.W.2d 232 (2014).
5 Brief for appellant at 10.

®Id. ato.

7 State v. Castillo-Zamora, supra note 2.

8 Id.

° See State v. Smith, 286 Neb. 856, 839 N.W.2d 333 (2013).
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the following criteria must be met: (1) There must be a star-
tling event; (2) the statement must relate to the event; and (3)
the declarant must make the statement while under the stress of
the event.'” The justification for the excited utterance exception
is that circumstances may produce a condition of excitement
which temporarily stills the capacity for reflection and pro-
duces utterances free of conscious fabrication.

Hale does not dispute that the attack Elizabeth suffered
and witnessed was a startling event. And when the startling
event is the commission of a crime, a statement identifying
the perpetrator relates to the event.”” So, the issue is whether
Elizabeth made her statements to Oseka and Guidebeck while
still under the stress from the assault and fire.

[7] An excited utterance does not have to be contempora-
neous with the exciting event."”” It may be subsequent to the
event if there was not time for the exciting influence to lose
its sway."* The true test is not when the exclamation was
made but whether, under all the circumstances, the declarant
was still speaking under the stress of nervous excitement and
shock caused by the event.!> Therefore, the lapse of time is
not dispositive,'® and the proponent does not have to produce
definitive evidence of the time of the startling event.'” The
period in which the exception applies depends on the facts of
the case.'

[8,9] Relevant facts include the declarant’s manifestation
of stress,"” such as “yelling,”® and the declarant’s physical

10 See State v. Castillo-Zamora, supra note 2.

1 Id.

12 See State v. Smith, supra note 9.

13 State v. Castillo-Zamora, supra note 2.

4 1d.

15 See id.

16 See State v. Boppre, 243 Neb. 908, 503 N.W.2d 526 (1993).
17 State v. Pullens, 281 Neb. 828, 800 N.W.2d 202 (2011).

18 State v. Castillo-Zamora, supra note 2.

19 See, e.g., id.

2 See State v. Canbaz, 259 Neb. 583, 591, 611 N.W.2d 395, 402 (2000).



80 290 NEBRASKA REPORTS

condition.?! Also relevant is whether the declarant spoke in
response to questioning.?> Statements made in response to
questions from law enforcement in particular do not generally
have inherent guarantees of reliability and trustworthiness.?
But the declarant’s answer to a question may still be an excited
utterance if the context shows that the statement was made
without conscious reflection.?*

Here, Elizabeth testified that the attack occurred in the
period “leading up to 9 o’clock a.m.” on February 7, 2013.
Burns testified that he saw Elizabeth “yelling” for help on her
neighbor’s stoop at “approximately 9 a.m.” An alarm for a
house fire was sounded at 9:12 a.m., and Oseka and Andersen
testified that they arrived in less than 5 minutes. Guidebeck
estimated that he arrived at “about 9:19 a.m.”

So, we can infer that Oseka and Guidebeck arrived minutes
after Elizabeth left her burning home. And they both found
Elizabeth sitting on a neighbor’s stoop in pajama bottoms,
with untreated “severe burns,” cradling a plastic recycling bin
against her bare chest in the “chilly” February air.

Whether Elizabeth was still stressed when she spoke to
Oseka is a difficult question. Oseka testified that when he and
Andersen approached Elizabeth, she “had open burn sores on
both her left and right arms” and was bleeding from these sores
and her mouth. Additionally, Oseka stated that Elizabeth was
“throwing up or spitting into” the recycling bin. Nevertheless,
Oseka testified that Elizabeth, “[s]urprisingly, for the chaotic
scene . . . was calm, but yet concise.” If this was the only
description of Elizabeth’s demeanor, her statement to Oseka
would not be an excited utterance.

But Andersen witnessed—and testified about—the same
statement, and he described Elizabeth differently. According

2! Werner v. County of Platte, 284 Neb. 899, 824 N.W.2d 38 (2012).
2 Id.

3 See State v. Hughes, 244 Neb. 810, 510 N.W.2d 33 (1993). See, also, State
v. Sullivan, 236 Neb. 344, 461 N.W.2d 84 (1990).

2* Werner v. County of Platte, supra note 21. See State v. Hembertt, 269 Neb.
840, 696 N.W.2d 473 (2005); State v. Plant, 236 Neb. 317, 461 N.W.2d
253 (1990).
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to Andersen, Elizabeth was in a “state of shock™ and was
“screaming” at the responders. In fact, Andersen described
Elizabeth’s identification of Hale not as a “statement,” but as
a “scream.”

So, Oseka’s and Andersen’s accounts of Elizabeth’s appar-
ent stress level differ. But considering the totality of the
circumstances —including the nearness of the event and
Elizabeth’s manifestations of physical stress—we conclude
that Elizabeth was still under the stress from the assault and
fire when she identified Hale as the perpetrator. The court
did not err by overruling Hale’s hearsay objection to Oseka’s
testimony.

We similarly conclude that Elizabeth’s statement to
Guidebeck was an excited utterance. Guidebeck testified that
Elizabeth was visibly “in pain” when he approached. Her
hair was singed, and she had burns on her arms and face.
Guidebeck testified that Elizabeth “had a blank look on her
face.” From these facts, we can infer that Elizabeth was under
the stress of the assault and fire when she spoke to Guidebeck.
Hale emphasizes that Guidebeck also described Elizabeth as
“alert and oriented” because she knew who she was, where
she was, and the day. But alertness is not inconsistent with
a stimulation of the sympathetic nervous system from the
adrenal gland’s release of hormones, a possible response to
stress.” Hale also notes that Elizabeth told Guidebeck that
the green coat belonged to the person in the back of a police
cruiser only after Guidebeck asked whose coat it was. But the
record does not indicate that Elizabeth labored over the ques-
tion, and we conclude that her answer—“‘[i]t’s his’”—did not
involve conscious reflection.

SUFFICIENCY OF THE EVIDENCE
Hale argues that the evidence is not sufficient to support
his conviction. He contends that Elizabeth’s testimony was

% See, Attorney’s Illustrated Medical Dictionary E31 (West 1997); Emily
Campbell, Comment, The Psychopath and the Definition of “Mental
Disease or Defect” Under the Model Penal Code Test of Insanity: A
Question of Psychology or a Question of Law? 69 Neb. L. Rev. 190
(1990).
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critical to the State’s case and that her credibility is ques-
tionable due to her “admitted confusion” and the differences
between her trial testimony and her statements to Warner.?
Hale also claims that the State produced little physical evi-
dence and failed to more aggressively investigate another man
who was spotted near the Vasholzes’ home.

The State prosecuted Hale under the species of first degree
murder known as felony murder. Section 28-303 provides: “A
person commits murder in the first degree if he or she kills
another person . . . (2) in the perpetration of or attempt to
perpetrate any sexual assault in the first degree, arson, rob-
bery, kidnapping, hijacking of any public or private means
of transportation, or burglary . . . .” The critical difference
between felony murder and premeditated first degree murder
is that the intent to commit the underlying felony is substituted
for an intent to kill.*”” Here, the underlying felonies alleged in
the operative information and put to the jury were robbery,
burglary, or arson.

We conclude that the evidence is sufficient to support Hale’s
conviction. Elizabeth and McClanahan testified that someone
intentionally damaged the Vasholzes’ home and contents by
starting a fire. The coroner’s physician testified that Raymond
died from breathing in smoke and carbon monoxide from the
fire. Elizabeth testified that Hale was the person who inten-
tionally set the fire, and her account is supported by circum-
stantial evidence such as Hale’s blood on the green coat and
the marks on his body. Viewing the evidence in the light most
favorable to the State, a rational fact finder could have found
beyond a reasonable doubt that Hale killed Raymond in the
perpetration of an arson.”® We need not address whether the
same conclusion can be reached under the two alternate under-
lying felonies of robbery and burglary.”

26 Brief for appellant at 12.
¥ See State v. Ely, 287 Neb. 147, 841 N.W.2d 216 (2014).

28 See, Neb. Rev. Stat. § 28-503(1) (Cum. Supp. 2014); State v. Ruyle, 234
Neb. 760, 452 N.W.2d 734 (1990).

2 State v. Bol, 288 Neb. 144, 846 N.W.2d 241 (2014).
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Elizabeth’s recounting of the events at trial differed some-
what from her statements to Warner, and her statements to
Warner themselves were not identical. This was a matter that
the jury could consider when weighing Elizabeth’s testimony
and credibility, but it is not a matter for us. Our question is
only whether a reasonable trier of fact could find the essen-
tial elements of the crime beyond a reasonable doubt.*® The
credibility and weight of witness testimony is the province
of the jury, and we will not reassess credibility on appel-
late review.”!

CONCLUSION

We conclude that the out-of-court statements Oseka and
Guidebeck testified about were excited utterances, and there-
fore admissible despite their hearsay status. And we conclude
that the evidence is sufficient to support Hale’s conviction for
murder in the first degree.

AFFIRMED.
Heavican, C.J., participating on briefs.

3 See State v. Matit, supra note 4.

31 See, State v. Tolbert, 288 Neb. 732, 851 N.W.2d 74 (2014); State v. Huff,
282 Neb. 78, 802 N.W.2d 77 (2011).
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1. Appeal and Error. To the extent issues of law are presented, an appellate court
has an obligation to reach independent conclusions irrespective of the determina-
tions made by the court below.

2. Constitutional Law: Postconviction. A manifest injustice common-law claim
must be founded on a constitutional right that cannot and never could have been
vindicated under the Nebraska Postconviction Act or by any other means.

3. Constitutional Law: Effectiveness of Counsel: Convictions. As a general
proposition, counsel’s advice about collateral matters—those not involv-
ing the direct consequences of a criminal conviction—is irrelevant under the
Sixth Amendment.
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HEeavican, C.J.
INTRODUCTION
Ramez Merheb filed a verified motion to set aside his
plea. The district court denied the motion. Merheb appeals.
We affirm.

FACTUAL BACKGROUND

On October 6, 2008, Merheb pled guilty to attempted pos-
session of marijuana with intent to deliver. On December 2, he
was sentenced to 1 to 2 years’ imprisonment. No direct appeal
was filed.

On May 22, 2009, Merheb filed a motion for postconvic-
tion relief. In the motion, Merheb alleged that he received
ineffective assistance of counsel when his immigration coun-
sel provided erroneous advice regarding the consequences
of his conviction. Merheb further alleged that he would not
have pled guilty and would have pursed an appeal on the
denial of a motion to suppress in his case had his counsel
acted effectively.

The district court denied Merheb’s motion on June 26,
2009. Merheb appealed to the Nebraska Court of Appeals
on July 7. On December 17, the State filed a suggestion of
mootness, because Merheb had been released from prison
on May 23 and his parole had expired on November 17. The
State argued that because he was no longer under a term of
imprisonment or parole, Merheb had no right to postconvic-
tion relief. The Court of Appeals dismissed Merheb’s appeal
as moot on January 20, 2010. We denied Merheb’s petition for
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further review on March 10, and the mandate was spread by
the district court on March 26.

On March 31, 2010, the U.S. Supreme Court decided
Padilla v. Kentucky.! In Padilla, the Court held that in order
to comply with Sixth Amendment standards regarding com-
petent representation, counsel must inform a client whether a
plea carries a risk of deportation. On February 20, 2013, the
Court held in Chaidez v. U.S.? that its decision in Padilla was
a new rule and not retroactive, and that defendants whose con-
victions became final before Padilla could not benefit from
its holding.

On August 16, 2012, Merheb filed a motion to set aside his
plea. He alleged that his immigration counsel was ineffective
in providing “clearly erroneous and unreasonable information
as the immigration consequences of the plea agreement and
resulting conviction.” Merheb further alleged that if not for
the erroneous immigration advice, he would have proceeded to
trial or otherwise preserved his right to appeal the order deny-
ing his motion to suppress, and that the relief was necessary to
correct a manifest injustice.

The district court denied Merheb’s motion, reasoning that
his conviction was final prior to the Court’s decision in
Padilla and that thus, Padilla was inapplicable to Merheb.
The district court further noted that under this court’s deci-
sion in State v. Gonzalez,® the common-law right to withdraw
a plea after final judgment was narrow. The district court
reasoned that because Merheb’s motion to set aside his plea
was filed more than 2 years after Padilla, it was not timely for
Gonzalez purposes.

Merheb appeals.

ASSIGNMENT OF ERROR
Merheb assigns, restated and consolidated, that the district
court erred in denying his motion to set aside his plea.

! Padilla v. Kentucky, 559 U.S. 356, 130 S. Ct. 1473, 176 L. Ed. 2d 284
(2010).

2 Chaidez v. U.S.,___U.S.___,133S.Ct. 1103, 185 L. Ed. 2d 149 (2013).
3 State v. Gonzalez, 285 Neb. 940, 830 N.W.2d 504 (2013).
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STANDARD OF REVIEW
[1] To the extent issues of law are presented, an appellate
court has an obligation to reach independent conclusions irre-
spective of the determinations made by the court below.*

ANALYSIS

On appeal, Merheb assigns a number of errors which can be
consolidated as one: that the district court erred in denying his
motion to set aside his plea.

In his motion, Merheb attempts to set aside his plea on just
one ground—that his immigration counsel was ineffective. He
had previously filed a motion for postconviction relief which
was denied as moot; he makes no argument in this motion that
postconviction relief is currently available to him. Nor does he
argue that he could withdraw his plea due to the failure of the
trial court to inform him of the necessary advisements under
Neb. Rev. Stat. § 29-1819.02 (Reissue 2008). In fact, a review
of the trial record reveals that Merheb was given the necessary
advisements under § 29-1819.02.

[2] Thus, the only avenue Merheb seeks to use here is that
of the “manifest injustice” procedure which this court recog-
nized in State v. Gonzalez.> A manifest injustice common-law
claim must be founded on a constitutional right that cannot
and never could have been vindicated under the Nebraska
Postconviction Act or by any other means.® Merheb seeks to
vindicate the constitutional right set forth in Padilla, where the
U.S. Supreme Court held that Sixth Amendment standards of
competent representation require counsel to inform his or her
client whether a plea carries a risk of deportation.’

We assume for the purposes of this appeal that Merheb
could not have vindicated this claimed constitutional right in
a postconviction action, because he was released from prison
and parole before his postconviction claim could be decided

4 State v. Chiroy Osorio, 286 Neb. 384, 837 N.W.2d 66 (2013).
5 State v. Gonzalez, supra note 3.

° See id.

" Padilla v. Kentucky, supra note 1.
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on appeal. But we conclude that the district court did not err
in dismissing Merheb’s motion, because Merheb is not entitled
to relief.

[3] As a general proposition, counsel’s advice about col-
lateral matters—those not involving the direct consequences
of a criminal conviction—is irrelevant under the Sixth
Amendment.® Such an analysis is excluded from a Strickland
v. Washington® analysis on the ineffectiveness of counsel.'
But in Padilla, the Court concluded that no such distinction
should apply in the case of deportation, because deportation
was “unique”!! in that it was “particularly severe,”!> was “inti-
mately related to the criminal process,”’® and was “nearly an
automatic result”'* of some convictions. Later, in Chaidez, the
Court noted that the rule from Padilla counted as “‘break[ing]
new ground’ or ‘impos[ing] a new obligation’”"> for purposes
of a retroactivity analysis under Teague v. Lane,'s and thus was
not retroactive in its application.

There is no distinction in the application of these principles
based upon whether counsel failed to give any advice regard-
ing immigration consequences or whether counsel instead
gave erroneous advice. As noted by the Seventh Circuit in
Chavarria v. U.S.,"” the Court in neither Padilla nor Chaidez
found any relevant distinction between the two: “There is no
question that the [Chaidez] majority understood that Padilla
announced a new rule for all advice, or lack thereof, with

8 See State v. Yos-Chiguil, 281 Neb. 618, 798 N.W.2d 832 (2011). See,
generally, Chaidez v. U.S., supra note 2.

Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

See, State v. Yos-Chiguil, supra note 8; Chaidez v. U.S., supra note 2.

""" Padilla v. Kentucky, supra note 1, 559 U.S. at 365.

2 1d.

B Id.

14 1d.,559 U.S. at 366.

1S Chaidez v. U.S., supra note 2, 133 S. Ct. at 1110.

16 Teague v. Lane, 489 U.S. 288, 109 S. Ct. 1060, 103 L. Ed. 2d 334 (1989).
7 Chavarria v. U.S., 739 F.3d 360, 363 (7th Cir. 2014).

©
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respect to the consequences of a criminal conviction for immi-
gration status.”

Thus, prior to the decision in Padilla, whether counsel
informed a defendant of the potential immigration conse-
quences of a conviction was excluded from analysis under
Strickland. And under Chaidez, the right granted in Padilla is
not retroactive. Thus, if a conviction was final as of the date
of the Court’s decision in Padilla, a criminal defendant cannot
benefit from the Padilla holding.

Because Merheb did not appeal from his conviction and
sentence, Merheb’s conviction became final in early January
2009—30 days after his sentence was imposed by the trial
court. Padilla was not decided until March 31, 2010. Thus, the
constitutional right under which Merheb seeks relief is inap-
plicable as a matter of law and the procedure set forth under
Gonzalez is unavailable. Merheb’s argument that the district
court erred in denying his motion to set aside his plea is with-
out merit.

CONCLUSION
The district court’s denial of Merheb’s motion to set aside
his plea is affirmed.
AFFIRMED.
CassEL, J., not participating.

STATE OF NEBRASKA, APPELLEE, V.
TRENT R. ESCH, APPELLANT.
858 N.W.2d 219

Filed February 6, 2015. No. S-14-471.

1. Evidence: Appeal and Error. In reviewing a sufficiency of the evidence claim,
whether the evidence is direct, circumstantial, or a combination thereof, the stan-
dard is the same: An appellate court does not resolve conflicts in the evidence,
pass on the credibility of witnesses, or reweigh the evidence; such matters are for
the finder of fact. The relevant question for an appellate court is whether, after
viewing the evidence in the light most favorable to the prosecution, any rational
trier of fact could have found the essential elements of the crime beyond a rea-
sonable doubt.
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2. Double Jeopardy: Evidence: New Trial: Appeal and Error. The Double
Jeopardy Clause does not forbid a retrial so long as the sum of all the evidence
admitted by a trial court, whether erroneously or not, would have been sufficient
to sustain a guilty verdict.

3. Sentences: Restitution. In imposing a sentence, the court must state the precise
terms of the sentence. Such requirement of certainty and precision applies to
criminal sentences containing restitution orders, and a court’s restitution order
must inform the defendant whether the restitution must be made immediately, in
specified installments, or within a specified period of time, not to exceed 5 years,
as required under Neb. Rev. Stat. § 29-2281 (Reissue 2008).

Appeal from the District Court for Custer County: KARIN
L. Noakks, Judge. Affirmed in part, and in part reversed and
remanded with directions.

David W. Jorgensen, of Nye, Hervert, Jorgensen & Watson,
P.C., for appellant.

Jon Bruning, Attorney General, and Austin N. Relph for
appellee.

HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

This appeal was brought by Trent R. Esch in connection with
his convictions and sentences in the district court for Custer
County for felony criminal mischief and use of a weapon to
commit a felony. In a previous appeal, Esch obtained certain
relief which lead to a new trial from which this appeal is taken.
See State v. Esch, No. A-13-241, 2013 WL 6623142 (Neb.
App. Dec. 17, 2013) (selected for posting to court Web site).
He claims that there was insufficient evidence to support his
conviction for use of a weapon to commit a felony and to sup-
port an order to pay $7,500 as restitution for criminal mischief.
Esch stands convicted of criminal mischief, but we reverse
Esch’s conviction for use of a weapon to commit a felony
and order the charge to be dismissed. Regarding the sentence
for felony criminal mischief, we affirm the term of imprison-
ment and the amount of restitution ordered, but we remand the
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cause for resentencing with respect to the manner of payment
of restitution.

STATEMENT OF FACTS

Esch was originally tried before a jury on charges of crimi-
nal mischief and use of a weapon to commit a felony. Evidence
at the jury trial indicated that on March 18, 2012, Esch went
to the home of the chief deputy of the Custer County Sheriff’s
Department and repeatedly fired his rifle at the chief deputy’s
patrol car which was parked outside the home. Damage to
the patrol car included several bullet holes to the side of it, a
punctured gas tank, and a flat tire. The company which insured
the patrol car determined that it was a total loss. The jury
found Esch guilty of both counts and determined that the value
of pecuniary loss sustained as a result of the criminal mischief
was $7,500. The court sentenced Esch to imprisonment for 20
to 36 months for felony criminal mischief and to a consecutive
sentence of imprisonment for 5 to 7 years for use of a weapon.
The court also ordered Esch to pay restitution in the amount
of $7,500.

Esch appealed his convictions and sentences to the Nebraska
Court of Appeals. He claimed, inter alia, that the district court
erred when it refused his proposed jury instruction which
stated that the jury must determine beyond a reasonable doubt
the pecuniary loss sustained as a result of Esch’s criminal mis-
chief. The court had refused Esch’s proposed separate instruc-
tion and instead had combined the pecuniary loss instruction
with the instruction setting forth the elements of criminal mis-
chief. The instruction given by the court stated in part, “If you
find the State has proven the elements of Criminal Mischief
beyond a reasonable doubt, you must also determine what, if
any, pecuniary loss was suffered.”

The Court of Appeals rejected most of Esch’s assignments
of error, which related to evidentiary rulings and sufficiency
of the evidence. However, the Court of Appeals concluded
that the district court erred when it failed to instruct the
jury more particularly that it must determine pecuniary loss
beyond a reasonable doubt. The Court of Appeals noted that
pecuniary loss is not an element of criminal mischief, which
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is described in Neb. Rev. Stat. § 28-519 (Reissue 2008), but
the amount of pecuniary loss determines whether the offense
is a felony or a misdemeanor. Under § 28-519, if pecuniary
loss is $1,500 or more, then the offense is a Class IV felony;
if pecuniary loss is less than $1,500, the offense is a mis-
demeanor. The Court of Appeals concluded that the court’s
failure to instruct the jury more particularly that the State
must prove the amount of pecuniary loss beyond a reasonable
doubt was erroneous and prejudicial to Esch.

Because pecuniary loss is not an element of criminal mis-
chief, and because it rejected Esch’s other assignments of
error, the Court of Appeals affirmed Esch’s conviction for
criminal mischief. However, as a result of its conclusion that
the court erred when it failed to properly instruct the jury
that the amount of pecuniary loss due to the criminal mis-
chief must be proved beyond a reasonable doubt, the Court of
Appeals stated:

[W]e vacate Esch’s sentence for criminal mischief and
remand the cause for a new trial on the issue of the
amount of pecuniary loss caused by Esch’s criminal mis-
chief on March 18, 2012. Once that determination is
made, the trial court can properly determine the grade
of the offense and then resentence Esch accordingly.
In addition, because the offense of use of a weapon
to commit a felony is contingent upon the underlying
crime being a felony, we must also vacate the use of a
weapon conviction.
State v. Esch, No. A-13-241, 2013 WL 6623142 at *5 (Neb.
App. Dec. 17, 2013) (selected for posting to court Web
site). The Court of Appeals then determined that the Double
Jeopardy Clause did not prohibit a retrial for the charge of use
of a weapon to commit a felony because the evidence admit-
ted in the jury trial was sufficient to sustain a conviction for
that charge. The Court of Appeals concluded its opinion as
follows: “[W]e affirm Esch’s conviction for criminal mischief
but vacate his sentence and remand the cause for a new trial
on the issue of pecuniary loss. We also vacate his conviction
and sentence for use of a weapon to commit a felony.” /d. The
holding of the Court of Appeals’ opinion stated, “Affirmed in
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part, and in part vacated and remanded for further proceed-
ings.” Id.

On remand, Esch waived his right to a jury trial and con-
sented to a bench trial. At the bench trial, the State offered
two exhibits into evidence—a “Written Stipulation” signed by
Esch and the State and a “Waiver of Jury Trial, Waiver of Pre-
Sentence Investigation and Acknowledgment of the Written
Stipulation” signed by Esch. Esch did not object to these two
exhibits, and the court received both exhibits. Neither the State
nor Esch offered any other evidence.

The written stipulation stated, inter alia, that

the criminal mischief occurring on March 18, 2012, for
which [Esch] was convicted and which conviction was
affirmed by the Nebraska Court of Appeals, resulted in
damage to a 2007 Dodge Durango automobile and . . . the
pecuniary loss sustained as a result of the damage to the
2007 Dodge Durango automobile exceeded $1500.

The written stipulation also stated that the parties “jointly rec-

ommend that the Court sentence [Esch] to the sentence previ-

ously entered herein on March 21, 2013.”

In the waiver, Esch stated, inter alia, that he understood

that
by executing the written stipulation . . . the District Court
will find him guilty beyond a reasonable doubt of the
charge of felony criminal mischief, a class IV felony and
that the District Court may also find him guilty beyond a
reasonable doubt on the charge of the use of a weapon to
commit a felony, a class IC felony.

The district court found Esch guilty beyond a reasonable
doubt of both criminal mischief, a Class IV felony, and use of
a weapon to commit a felony. The court further found beyond
a reasonable doubt that the pecuniary loss caused by the crimi-
nal mischief was equal to or greater than $1,500. The court
sentenced Esch by imposing the same sentences that had been
pronounced after the jury trial, including the order to pay res-
titution in the amount of $7,500.

Esch appeals his conviction for use of a weapon to commit
a felony and the restitution portion of his sentence for felony
criminal mischief.
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ASSIGNMENTS OF ERROR
Esch claims that there was insufficient evidence to support
(1) his conviction for use of a weapon to commit a felony
and (2) the order to pay restitution of $7,500 for crimi-
nal mischief.

STANDARD OF REVIEW
[1] In reviewing a sufficiency of the evidence claim, whether
the evidence is direct, circumstantial, or a combination thereof,
the standard is the same: An appellate court does not resolve
conflicts in the evidence, pass on the credibility of witnesses,
or reweigh the evidence; such matters are for the finder of fact.
The relevant question for an appellate court is whether, after
viewing the evidence in the light most favorable to the pros-
ecution, any rational trier of fact could have found the essen-
tial elements of the crime beyond a reasonable doubt. State v.

Matit, 288 Neb. 163, 846 N.W.2d 232 (2014).

ANALYSIS
We note initially that Esch does not challenge his convic-
tion for criminal mischief and that because he stipulated the
damage was greater than $1,500, he conceded that it was
a felony. Therefore, Esch stands convicted of felony crimi-
nal mischief.

There Was Not Sufficient Evidence in the
New Trial to Support a Conviction for
Use of a Weapon to Commit a Felony.

In this appeal, Esch first claims that at the new trial, the
State failed to present sufficient evidence to support a con-
viction of use of a weapon to commit a felony. We agree
with Esch’s contentions that the Court of Appeals’ mandate
required a new trial on use of a weapon to commit a felony
and that at the new trial, the State did not offer sufficient evi-
dence to prove this charge. We therefore reverse the convic-
tion for use of a weapon to commit a felony, and we further
conclude that the Double Jeopardy Clause forbids a new trial
on this charge.

In its opinion in Esch’s first appeal, the Court of Appeals
affirmed his criminal mischief conviction but vacated Esch’s
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conviction and sentence for use of a weapon to commit a
felony. The Court of Appeals also concluded that the Double
Jeopardy Clause did not forbid a retrial on the use of a weapon
charge. Therefore, to obtain a conviction for use of a weapon,
the Court of Appeals’ opinion anticipates that there could be
a new trial on the charge, at which trial, the State would be
required to prove all elements of the charge of use of a weapon
beyond a reasonable doubt.

At the new trial, the State offered no evidence other than
the written stipulation and the waiver. Although Esch stipu-
lated to certain facts, including the fact that the damage caused
by his criminal mischief was in excess of $1,500, Esch did
not stipulate to other facts that were necessary to establish
the elements of use of a weapon to commit a felony. The
stipulation was sufficient to establish that Esch’s conviction
for criminal mischief was properly classified as a felony and
that therefore, Esch had committed a felony, but the State pre-
sented no evidence at the new trial to show that Esch used a
weapon to commit the felony criminal mischief of which he
was convicted.

The State contends that the remand was limited to a trial to
determine the amount of pecuniary loss to determine the grade
of the criminal mischief conviction and that only evidence rel-
evant to that issue could be considered on remand. The State
misperceives the opinion of the Court of Appeals. The Court
of Appeals’ opinion did not impose the limitation urged by the
State on the scope of the proceeding on remand. As noted, with
regard to the criminal mischief charge, the Court of Appeals
affirmed the conviction but vacated the sentence and remanded
the cause for a new trial on the issue of pecuniary loss, which
issue was relevant to sentencing for the criminal mischief
conviction. The Court of Appeals did not similarly limit the
scope of proceedings on remand with respect to the use of a
weapon to commit a felony charge. To the contrary, the Court
of Appeals vacated the conviction and noted that the Double
Jeopardy Clause did not prohibit a new trial on the charge
of use of a weapon. A new trial was at the discretion of the
prosecutor, and a new trial required evidence to establish all
elements of use of a weapon as charged.
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The State also argues that there was evidence at the first
trial that Esch had used a gun to commit criminal mischief and
that use of a weapon should be treated as an established fact.
However, the State did not offer evidence from the first trial
into evidence at the new trial and it therefore did not establish
by presentation of evidence the elements of use of a weapon
at the new trial. Although it was established at the new trial
that Esch had committed felony criminal mischief, the use of
a weapon is not an element of felony criminal mischief; estab-
lishing commission of the crime of felony criminal mischief
does not automatically prove the use of a weapon in the com-
mission of the crime of felony criminal mischief.

The State additionally directs our attention to the writ-
ten stipulation, in which Esch agreed to recommend that the
district court impose the same sentence that it had imposed
previously. The State argues that Esch in effect stipulated to
his guilt on the use of a weapon charge. We do not read the
sentencing feature of the stipulation as a stipulation by Esch
that he agreed to be found guilty of use of a weapon to commit
a felony; it was only an agreement that if he were again con-
victed, he would join a recommendation for the same sentence
that had previously been imposed. By its terms, such agree-
ment with regard to sentencing would necessarily take effect
only if Esch were properly convicted of the crime for which he
was being sentenced.

Finally, the State argues that Esch invited any error related
to the sufficiency of evidence regarding the use of a weapon
charge when he failed to object to the State’s interpretation
of the Court of Appeals’ opinion as providing that the use of
a weapon conviction would be automatically reinstated once
the criminal mischief conviction was shown to be a felony.
The State’s suggestion is without merit. Esch’s alleged failure
to object did not relieve the State of its duty to introduce suf-
ficient evidence to prove the elements of the crime beyond a
reasonable doubt at the new trial.

[2] We reject the State’s arguments and conclude that
there was not sufficient evidence presented at the new trial
to support Esch’s conviction of use of a weapon to commit a
felony. The Double Jeopardy Clause does not forbid a retrial
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so long as the sum of all the evidence admitted by a trial
court, whether erroneously or not, would have been sufficient
to sustain a guilty verdict. State v. Ash, 286 Neb. 681, 838
N.W.2d 273 (2013). However, the evidence admitted at the
new trial was not sufficient to sustain a guilty verdict of use
of a weapon to commit a felony and, therefore, the Double
Jeopardy Clause prohibits a retrial. The use of a weapon con-
viction is reversed, and the cause is remanded with directions
to dismiss the charge.

Esch Stipulated to a Restitution Order in
the Amount of $7,500, but the District
Court Committed Plain Error When

It Failed to Specify the Manner

of Payment of Restitution.

Esch claims that there was insufficient evidence to support
a restitution order in the amount of $7,500 in connection with
his conviction for felony criminal mischief. Because we con-
clude that Esch stipulated to a restitution order in the amount
of $7,500, we affirm the portion of the sentence which ordered
restitution in the amount of $7,500. However, the district court
failed to specify the manner of payment as required by statute,
and we therefore remand the cause for resentencing to specify
the manner of payment.

Esch contends that there was not sufficient evidence to sup-
port a restitution order in the amount of $7,500 because the
written stipulation states only that the loss was in excess of
$1,500 and the State presented no evidence to prove damage
of $7,500. However, in the written stipulation, Esch stipulated
that he would join the State in recommending that he be sen-
tenced to the same sentence previously entered. The previous
sentence included a restitution order in the amount of $7,500,
the amount found by the jury at the first trial. We apply the
terms of the written stipulation, which we read as Esch’s
agreement that restitution of $7,500 as previously ordered was
an appropriate amount to compensate for damage caused by
his criminal mischief. Esch also waived his right to a jury trial
at the new trial, and therefore, as a result of the stipulation
and the waiver, the court had a sufficient basis from which it
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could enter a restitution order in the amount of $7,500, as it
had done after the first trial. We, therefore, affirm the portion
of the sentencing order in which the court ordered restitution
in the amount of $7,500.

[3] However, the State calls our attention to Neb. Rev. Stat.
§ 29-2281 (Reissue 2008), which is titled “Restitution; determi-
nation of amount; manner of payment.” Relevant to the manner
of payment, § 29-2281 provides in part that “[t]he court may
order that restitution be made immediately, in specified install-
ments, or within a specified period of time not to exceed five
years after the date of judgment or defendant’s final release
date from imprisonment, whichever is later.” The State also
draws our attention to State v. Mettenbrink, 3 Neb. App. 7, 12,
520 N.W.2d 780, 783-84 (1994), in which the Court of Appeals
stated that “in imposing a sentence, the court must state the
precise terms of the sentence” and that such “requirement of
certainty and precision applies to criminal sentences containing
restitution orders.” In Mettenbrink, plain error was committed
when a court’s restitution order failed to inform the defendant
whether the restitution must be made immediately, in specified
installments, or within a specified period of time, not to exceed
5 years, as required under § 29-2281. Thus, although § 29-2281
offers options, one option must be ordered.

In the present case, the district court failed to specify the
manner of payment of restitution as required under § 29-2281.
We apply the rationale in Mettenbrink, supra, and deter-
mine that it was plain error for the court to fail to specify
the manner of restitution payment. We therefore remand the
cause to the district court for resentencing with regard to the
manner of payment of restitution; we otherwise affirm the
sentence for criminal mischief, including the amount of resti-
tution ordered.

CONCLUSION
Esch was convicted of felony criminal mischief, and the
conviction and sentence of imprisonment therefor stand and are
unaffected by this opinion.
With respect to the present appeal, we conclude that there
was not sufficient evidence at the new trial to support Esch’s
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conviction for use of a weapon to commit a felony. We there-
fore reverse the conviction and, for reasons based on Double
Jeopardy explained above, remand the cause with directions
to vacate the conviction and dismiss the charge of use of a
weapon to commit a felony. We further conclude that there was
sufficient evidence to support the $7,500 amount of restitution
ordered with respect to the felony criminal mischief convic-
tion. We therefore affirm the $7,500 amount of restitution in
the sentence for felony criminal mischief but we remand the
cause for resentencing with respect to the manner of payment
of restitution.

AFFIRMED IN PART, AND IN PART REVERSED

AND REMANDED WITH DIRECTIONS.

EMBER M. SCHRAG, APPELLANT, V.
ANDREW S. SPEAR, APPELLEE.
858 N.W.2d 865

Filed February 13, 2015. No. S-13-258.

1. Child Custody: Appeal and Error. Child custody determinations are matters ini-
tially entrusted to the discretion of the trial court, and although reviewed de novo
on the record, the trial court’s determination will normally be affirmed absent an
abuse of discretion.

2. Judgments: Words and Phrases. An abuse of discretion occurs when a trial
court bases its decision upon reasons that are untenable or unreasonable or if its
action is clearly against justice or conscience, reason, and evidence.

3. : ____.Ajudicial abuse of discretion requires that the reasons or rulings of
the trial court be clearly untenable insofar as they unfairly deprive a litigant of a
substantial right and a just result.

4. Child Custody: Appeal and Error. In child custody cases, where the credible
evidence is in conflict on a material issue of fact, the appellate court considers,
and may give weight to, the fact that the trial judge heard and observed the wit-
nesses and accepted one version of the facts rather than another.

5. Child Custody. Before a custodial parent can remove a child from the state, per-
mission of the court is required, whether or not there is a travel restriction placed
on the custodial parent.

6. ____.In order to prevail on a motion to remove a minor child to another jurisdic-
tion, the custodial parent must first satisfy the court that he or she has a legitimate
reason for leaving the state. After clearing that threshold, the custodial parent
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must also demonstrate that it is in the child’s best interests to continue living
with him or her in the new location. The paramount consideration is whether the
proposed move is in the best interests of the child.

____. Ordinarily, custody of a minor child will not be modified unless there has
been a material change in circumstances showing that the custodial parent is unfit
or that the best interests of the child require such action.

Modification of Decree: Words and Phrases. A material change in circum-
stances means the occurrence of something which, had it been known to the dis-
solution court at the time of the initial decree, would have persuaded the court to
decree differently.

Modification of Decree: Child Custody: Proof. The party seeking modification
of child custody bears the burden of showing a change in circumstances.
Modification of Decree: Child Custody: Evidence: Time. In determining
whether the custody of a minor child should be changed, the evidence of the
custodial parent’s behavior during the year or so before the hearing on the motion
to modify is of more significance than the behavior prior to that time.
Modification of Decree: Child Custody. Removal of a child from the state,
without more, does not amount to a change of circumstances warranting a change
of custody. Nevertheless, when considered in conjunction with other evidence,
such a move may well be a change of circumstances that would warrant a modi-
fication of the decree.

Modification of Decree: Child Custody: Proof. Before custody may be modi-
fied based upon a material change in circumstances, it must be shown that the
modification is in the best interests of the child.

Child Custody. In addition to the “best interests” factors listed in Neb. Rev. Stat.
§ 43-2923 (Cum. Supp. 2014), a court making a child custody determination
may consider matters such as the moral fitness of the child’s parents, including
the parents’ sexual conduct; respective environments offered by each parent; the
emotional relationship between child and parents; the age, sex, and health of the
child and parents; the effect on the child as the result of continuing or disrupting
an existing relationship; the attitude and stability of each parent’s character; and
the parental capacity to provide physical care and satisfy the educational needs of
the child.

Child Custody: Appeal and Error. In contested custody cases, where material
issues of fact are in great dispute, the standard of review and the amount of defer-
ence granted to the trial judge, who heard and observed the witnesses testify, are
often dispositive of whether the trial court’s determination is affirmed or reversed
on appeal.

Petition for further review from the Court of Appeals,

IrwIN, MOORE, and BisHop, Judges, on appeal thereto from the
District Court for Lancaster County, STEVEN D. Burns, Judge.
Judgment of Court of Appeals reversed, and cause remanded
with directions.



100 290 NEBRASKA REPORTS

Stephanie R. Hupp and Zachary L. Blackman, of McHenry,
Haszard, Roth, Hupp, Burkholder & Blomenberg, P.C., L.L.O.,
for appellant.

Amie C. Martinez, of Anderson, Creager & Wittstruck, P.C.,
L.L.O., for appellee.

WRIGHT, CONNOLLY, STEPHAN, MCCORMACK, MILLER-LERMAN,
and CASSEL, JJ.

STEPHAN, J.

The Nebraska Court of Appeals reversed an order of the
district court for Lancaster County which denied Ember M.
Schrag’s application to move her minor daughter to New
York and modified a prior custody determination by award-
ing custody of the child to her father, Andrew S. Spear.! On
further review, we conclude the district court did not abuse
its discretion and therefore reverse the judgment of the Court
of Appeals.

I. BACKGROUND

1. Facts

The underlying facts are set forth in greater detail in the
published opinion of the Court of Appeals. We summarize
them here.

Lillian Schrag was born in November 2007 and resided
with Ember in Lincoln, Nebraska. Ember initiated a paternity
action in the district court for Lancaster County in which she
alleged that Andrew was Lillian’s biological father. Ember
and Andrew were never married and never lived together after
Lillian’s birth. In a decree entered January 21, 2009, the court
determined Andrew was Lillian’s father. The court awarded
custody of Lillian to Ember, subject to Andrew’s rights of
visitation as set forth in a parenting plan. Andrew was ordered
to pay child support for Lillian and one-half of the childcare
expenses incurred by Ember. At the time of the decree and
at all subsequent times, Andrew has resided near Kansas
City, Missouri.

! See Schrag v. Spear, 22 Neb. App. 139, 849 N.W.2d 551 (2014).
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Cindy Chesley is Ember’s mother and Lillian’s grand-
mother. She and her husband reside in North Platte, Nebraska.
From late 2008 through 2010, Chesley and her husband cared
for Lillian for extended periods of time while Ember worked
as a touring folk singer. Chesley and Ember had a falling out
in early 2011 when Chesley told Ember she would be unable
to care for Lillian for another extended period due to other
family obligations. Ember testified she had no ongoing rela-
tionship with Chesley and that they had been “estranged for
two years.”

In early 2011, Ember moved with Lillian to Decorah, lowa,
where they resided with Ember’s boyfriend and his parents.
Ember married this man in April 2011. She did not obtain
approval of the court before relocating Lillian from Nebraska
to Iowa. Andrew, believing the move was temporary, did not
oppose it until Ember presented him with documents indicat-
ing the move was permanent. Andrew obtained emergency
custody of Lillian for a brief time before she was returned
to Ember’s custody. Andrew thereafter sought modification
of custody, and Ember sought court approval to move Lillian
to Iowa, which had already occurred. The parties eventually
resolved this dispute by entering into a stipulation and parent-
ing plan which were approved by the court in an order entered
on February 22, 2012. This order left Lillian in Ember’s physi-
cal custody and granted Ember permission to move to lowa
with the child.

The parenting plan provided that the parties would have
joint legal custody of Lillian and specified Andrew’s rights of
visitation. The plan also provided that the parties would “reside
in the states of Nebraska, Missouri (including the Kansas City
metro), and Iowa unless otherwise agreed to by the parties.”
Further, the parenting plan provided that Lillian was to have
no unsupervised contact with Chesley. The final paragraph of
the parenting plan provides: “The parties intend for Nebraska
to maintain jurisdiction of this matter as the home state for
the child.”

While Ember and Lillian resided in Iowa, Ember worked
two part-time jobs, which she did not consider to be related to
her music career. In June 2012, while Lillian was with Andrew
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for her summer visitation, Ember separated from her husband.
A September 6 decree dissolving the marriage was entered by
an Iowa court.

On the same day that she separated from her husband,
Ember traveled to the home of Robert Bannister in Brooklyn,
New York. She had met Bannister in March 2011, and became
romantically involved with him when she arrived at his home
in June 2012. Bannister, who is approximately 24 years older
than Ember, is employed in the software industry. He is sepa-
rated but not divorced from his second wife.

Ember spent most of the summer of 2012 on the East Coast,
primarily in New York and Philadelphia, Pennsylvania, where
she had a housesitting job. She testified that while there, she
was “looking for a living arrangement that would be in the best
interest” and eventually decided to move to New York.

On approximately August 27, 2012, Andrew returned Lillian
to Ember at their agreed-upon meeting place in Des Moines,
Iowa. They exchanged pleasantries, but Ember made no men-
tion of any change in her living arrangements. Ember then
almost immediately took Lillian to New York and moved into
Bannister’s apartment, where they have subsequently resided.

On August 30, 2012, after she had relocated to New York,
Ember sent an e-mail message to Andrew informing him that
she had separated from her husband and had spent the summer
“working on the east coast and developing a new support sys-
tem in Philadelphia and New York City.” She informed him for
the first time of Lillian’s relocation, stating: “Although this is
the first you’re hearing of it, this is not sudden, and it will be
the best for Lillian.” Andrew responded, “I do not agree mov-
ing Lillian to New York is what’s best for her.” Ember did not
seek or obtain approval of the district court prior to relocating
Lillian to New York.

Ember and Lillian have continued to reside with Bannister
in his two-bedroom apartment in Brooklyn. Other than occa-
sional musical performances, Ember is not employed, and she
takes care of Lillian when Lillian is not in school. When Ember
is performing outside New York, Bannister cares for Lillian.
Ember and Lillian are entirely dependent on Bannister for
housing. Ember’s income was approximately $8,000 in 2012,
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and her only regular income during 2013 was from Andrew’s
monthly child support payments.

Andrew was married in 2010 and resides with his wife and
children in Liberty, Missouri, near Kansas City. He is employed
as a restaurant manager, and his wife is also employed outside
the home. They have a good relationship with Lillian and
believe she is comfortable in their home. Andrew has extended
family in the Kansas City area and enjoys a good relationship
with Chesley, whom he invites for a visit whenever Lillian is
visiting his home.

2. PROCEDURAL BACKGROUND

(a) District Court

Upon learning that Ember had relocated with Lillian to
New York, Andrew filed a complaint in the district court for
Lancaster County seeking an award of legal and physical cus-
tody of Lillian. Ember filed an answer and a counterclaim in
which she sought permission of the court to move Lillian from
Iowa to New York.

After a trial at which Ember, Andrew, Chesley, Bannister,
and other witnesses testified, the district court entered an order
denying Ember’s request to move Lillian to New York. The
court examined Ember’s motives for the relocation, its poten-
tial for enhancement of Lillian’s quality of life, and its impact
on Andrew’s parenting time.”> Based on this analysis, it con-
cluded Ember had not carried her burden of establishing that
the move to New York was in Lillian’s best interests. And it
made a further finding that under the circumstances of the case,
the move was not in Lillian’s best interests.

The court concluded Andrew had met his burden of proving
a material change in circumstances which warranted modifica-
tion of custody. The court awarded primary physical custody of
Lillian to Andrew, subject to Ember’s reasonable rights of visi-
tation. The court also calculated Ember’s child support obliga-
tion and vacated that portion of its prior order which placed
restrictions on Chesley’s contact with Lillian.

2 See Farnsworth v. Farnsworth, 257 Neb. 242, 597 N.W.2d 592 (1999).
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(b) Court of Appeals

Ember perfected a timely appeal, asserting that the district
court erred in modifying custody, denying her application to
remove Lillian to New York, removing the restrictions on
Chesley’s visitation with Lillian, and calculating her support
obligation. A divided panel of the Court of Appeals affirmed
in part, and in part reversed, and remanded with directions.?
The majority concluded that the district court abused its dis-
cretion when it denied Ember permission to move Lillian to
New York and when it awarded physical custody of Lillian to
Andrew. But the majority concluded that the district court did
not err when it removed the restrictions on Chesley’s visitation
with Lillian and calculated Ember’s child support obligation.
The dissent concluded that the district court had not abused its
discretion with respect to any of its rulings.

We granted Andrew’s petition for further review.

II. ASSIGNMENTS OF ERROR

Andrew assigns, restated, that the Court of Appeals erred
in concluding that the district court abused its discretion in
(1) denying Ember permission to relocate Lillian to New
York and (2) modifying its orders to award physical cus-
tody of Lillian to Andrew. Neither party sought further
review of the Court of Appeals’ decision with respect to
visitation by Chesley or the calculation of Ember’s child sup-
port obligation.

III. STANDARD OF REVIEW

[1] Child custody determinations are matters initially
entrusted to the discretion of the trial court, and although
reviewed de novo on the record, the trial court’s determination
will normally be affirmed absent an abuse of discretion.*

[2,3] An abuse of discretion occurs when a trial court bases
its decision upon reasons that are untenable or unreasonable
or if its action is clearly against justice or conscience, reason,

3 Schrag, supra note 1.

4 Watkins v. Watkins, 285 Neb. 693, 829 N.W.2d 643 (2013); Maska v.
Maska, 274 Neb. 629, 742 N.W.2d 492 (2007).
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and evidence.’ A judicial abuse of discretion requires that the
reasons or rulings of the trial court be clearly untenable insofar
as they unfairly deprive a litigant of a substantial right and a
just result.®

[4] In child custody cases, where the credible evidence is in
conflict on a material issue of fact, the appellate court consid-
ers, and may give weight to, the fact that the trial judge heard
and observed the witnesses and accepted one version of the
facts rather than another.”

IV. ANALYSIS

1. RELOCATION

We have previously observed that parental relocation cases
are “among the most complicated and troubling” cases that
courts must resolve.® This is so because of the competing and
often legitimate interests of the parents in proposing or resist-
ing the move, and because courts ultimately have the difficult
task of weighing the best interests of the child at issue “which
may or may not be consistent with the personal interests of
either or both parents.” In these cases, courts are required to
balance the noncustodial parent’s desire to maintain their cur-
rent involvement in the child’s life with the custodial parent’s
chance to embark on a new or better life.”? It is for this reason
that such determinations are matters initially entrusted to the
discretion of the trial judge, and the trial judge’s determination
is to be given deference."

This case also has two other areas of potential complex-
ity. First, the record shows that neither parent nor the child
resided in Nebraska at the time the district court was asked
to approve the relocation to New York. The parenting plan

5 Watkins, supra note 4.

® Vogel v. Vogel, 262 Neb. 1030, 637 N.W.2d 611 (2002).

7 Robb v. Robb, 268 Neb. 694, 687 N.W.2d 195 (2004).

8 Farnsworth, supra note 2, 257 Neb. at 248, 597 N.W.2d at 597.
% Id. at 249, 597 N.W.2d at 597.

10" Steffy v. Steffy, 287 Neb. 529, 843 N.W.2d 655 (2014).

" Id.
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approved in the 2012 order specifically provided that “[t]he
parties intend for Nebraska to maintain jurisdiction of this
matter as the home state for the child.” We note there has
been no determination by a court of this state or any other
state that we lack jurisdiction.'” Second, the record shows that
the child in question was born out of wedlock. In Coleman v.
Kahler,” the Court of Appeals held that Nebraska’s removal
jurisprudence does not apply to a child born out of wedlock
where there has been no prior adjudication addressing child
custody or parenting time. But in this case, there were two
prior custody determinations—the initial paternity decree in
2009 and the 2012 order which permitted Ember to relocate
with Lillian to Iowa. Accordingly, we conclude that the dis-
trict court had jurisdiction to decide Ember’s request to relo-
cate Lillian from Iowa to New York. We conclude that legal
principles governing requests by custodial parents to relocate
children from Nebraska to another state are applicable in
this action.

[5,6] Before a custodial parent can remove a child from the
state, permission of the court is required, whether or not there
is a travel restriction placed on the custodial parent.'* In order
to prevail on a motion to remove a minor child to another
jurisdiction, the custodial parent must first satisfy the court
that he or she has a legitimate reason for leaving the state.'
After clearing that threshold, the custodial parent must also
demonstrate that it is in the child’s best interests to continue
living with him or her in the new location.'"® The paramount
consideration is whether the proposed move is in the best
interests of the child."” We have discouraged trial courts from

12 See Neb. Rev. Stat. § 43-1239 (Reissue 2008).
13 Coleman v. Kahler, 17 Neb. App. 518, 766 N.W.2d 142 (2009).

14 State ex rel. Reitz v. Ringer, 244 Neb. 976, 510 N.W.2d 294 (1994),
overruled on other grounds, Cross v. Perreten, 257 Neb. 776, 600 N.W.2d
780 (1999); Coleman, supra note 13.

15 See, Daniels v. Maldonado-Morin, 288 Neb. 240, 847 N.W.2d 79 (2014);
Steffy, supra note 10.

16 See id.
7 14.
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granting temporary permission to remove children to another
jurisdiction prior to a ruling on permanent removal, because
such temporary permission “complicates matters and makes
more problematic the subsequent ruling on permanent removal
and encumbers appellate evaluation of the ultimate decision
on permanent removal.”'® In this case, Ember’s removal of
Lillian from Iowa to New York without seeking any prior
approval of the district court has created a similar problem-
atic scenario.

As noted, the threshold issue with respect to removal is
whether the custodial parent had a legitimate reason for the
proposed relocation.!” Although the district court did not make
a specific finding as to whether Ember had a legitimate “rea-
son” to move to New York, it examined the legitimacy of
her motives for relocating. As we noted in Farnsworth v.
Farnsworth* the legitimacy of the custodial parent’s motive
for a proposed relocation is part of the “threshold question” of
whether the parent has a legitimate reason for moving, and also
plays a “further role in ascertaining a child’s best interests” if
the threshold showing is made. Thus, we consider the district
court’s findings with respect to the legitimacy of Ember’s
motives as pertinent to whether she established a legitimate
reason for the move.

The district court found no merit to Ember’s contention that
the relocation was necessary in order to establish a new living
arrangement and support system, because both of those factors
were entirely dependent upon the continuation of her relation-
ship with Bannister, a married man whom she had known for
approximately 1 year and whom Lillian had never met prior
to the relocation. The district court also made a specific find-
ing that Ember “has not carried the burden of establishing that
career enrichment was a legitimate motive for the move,” not-
ing that there was “no evidence to support that moving to New
York would or has advanced [her] music career or the income
associated with her music career.”

18 Jack v. Clinton, 259 Neb. 198, 210, 609 N.W.2d 328, 337 (2000).
' Daniels, supra note 15; Steffy, supra note 10.
2 Farnsworth, supra note 2, 257 Neb. at 250, 597 N.W.2d at 598.
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These findings are fully supported by the record. We can-
not agree with the Court of Appeals’ conclusion that “Ember’s
reasonable expectation of improvement in her music career”
in New York was a legitimate reason for the move.?' It is
true that absent some aggravating circumstance, such as an
ulterior motive to frustrate the noncustodial parent’s visitation
rights, significant career enrichment is a legitimate reason for
relocation.”? For example, job-related changes are legitimate
reasons for moving where there is a reasonable expectation of
improvement in the career or occupation of the custodial parent
and the custodial parent’s new job included increased potential
for salary advancement.” We have held that a firm offer of
employment in another state with a flexible schedule in close
proximity to the custodial parent’s extended family constitutes
a legitimate reason for relocation.”* Likewise, we have held
that a career enhancement for a custodial parent’s spouse is a
legitimate reason for removal when the career change occurred
after a marriage.

But unlike the other cases in which we have applied these
principles, Ember did not relocate in order to accept a firm
offer of employment or any other definite income-generating
activity, in the music industry or otherwise. She had only
a vague notion that her music career would somehow be
enhanced by living in New York. But she has been unem-
ployed since the relocation, and her musical performances have
not generated any appreciable income or demonstrable career
enhancement. At the time of the relocation and since, she and
Lillian have been almost entirely dependent for their housing
upon Bannister, who has no legal obligation to shelter or other-
wise support either of them.

21 Schrag, supra note 1,22 Neb. App. at 163, 849 N.W.2d at 570.

2 Kalkowski v. Kalkowski, 258 Neb. 1035, 607 N.W.2d 517 (2000);
Farnsworth, supra note 2.

3 Jack, supra note 18; Farnsworth, supra note 2.

2 See, Brown v. Brown, 260 Neb. 954, 621 N.W.2d 70 (2000); Jack, supra
note 18.

2 See McLaughlin v. McLaughlin, 264 Neb. 232, 647 N.W.2d 577 (2002).
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And we agree with the conclusion of the district court that
Ember had an ulterior motive for the relocation. The record
fully supports the district court’s determination that

one of Ember’s unstated motives was to avoid Andrew’s
and this Court’s involvement in the decision to move . .
.. This is not the first time Ember has moved Lillian from
one state to another without seeking Lillian’s father’s
input on the decision. It is not the first time Ember has
moved without seeking court permission. It is not the
first time she has move[d] surreptitiously. Ember cannot
claim ignorance of the requirement of court approval. Nor
can she claim ignorance of the importance of involving
Andrew in such decisions.

The record reflects quite clearly that Ember moved to New
York with no firm or even likely prospects for employment or
career enhancement, that she did so with the intent of enter-
ing into a living arrangement which offered no assurance
of stability or permanency for herself or her child, and that
she orchestrated the move in a manner designed to impair
Andrew’s parental rights and evade the jurisdiction of the dis-
trict court. Based upon our de novo review, and the deference
which we give to the factual determinations of the district
court, we conclude that Ember did not have a legitimate rea-
son for the relocation. Because she did not meet this threshold
burden, we need not engage in a best interests analysis on
this issue.

2. MODIFICATION OF CUSTODY

[7,8] The legal principles governing modification of child
custody are well settled. Ordinarily, custody of a minor child
will not be modified unless there has been a material change
in circumstances showing that the custodial parent is unfit
or that the best interests of the child require such action.?
A material change in circumstances means the occurrence of
something which, had it been known to the dissolution court at

2 Watkins, supra note 4; Heistand v. Heistand, 267 Neb. 300, 673 N.W.2d
541 (2004); Tremain v. Tremain, 264 Neb. 328, 646 N.W.2d 661 (2002).
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the time of the initial decree, would have persuaded the court
to decree differently.?’

(a) Material Change
in Circumstances

Here, the district court found that Andrew had met his bur-
den of establishing a material change in circumstances. The
Court of Appeals acknowledged that “Ember’s decision to
move to New York to live with Bannister after her divorce . . .
might constitute a change in circumstances,” but it concluded
that there was no evidence that the move had any adverse
effect on Lillian.”®

[9,10] The party seeking modification of child custody
bears the burden of showing a change in circumstances.” In
determining whether the custody of a minor child should be
changed, the evidence of the custodial parent’s behavior during
the year or so before the hearing on the motion to modify is of
more significance than the behavior prior to that time.*

[11] Removal of a child from the state, without more, does
not amount to a change of circumstances warranting a change
of custody.’’ Nevertheless, when considered in conjunction
with other evidence, such a move may well be a change of cir-
cumstances that would warrant a modification of the decree.*
Here, Ember moved Lillian from Iowa to New York without
Andrew’s knowledge just months after she signed and asked
a court to approve a parenting plan in which she agreed to
notify Andrew of any plan to change her residence, and further
agreed to reside in Nebraska, lowa, or Missouri unless other-
wise agreed to by Andrew. Further, Ember conducted the move
without prior approval of the court just months after resolving
a dispute involving her move from Nebraska to Iowa without
court approval.

2T Tremain, supra note 26.

28 Schrag, supra note 1, 22 Neb. App. at 156, 849 N.W.2d at 566.

Y Tremain, supra note 26.

0 Heistand, supra note 26.

31 Brown, supra note 24.

2 1d.
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In State ex rel. Reitz v. Ringer,*® we held that a trial court did
not err in finding a material change in circumstances warrant-
ing modification of custody where a custodial parent removed
a child from Nebraska without obtaining permission of the
court which had adjudicated paternity and granted custody
and visitation rights. We reasoned that such action denied the
noncustodial parent his court-ordered visitation rights. Here,
Ember’s intentional and unilateral conduct had the effect of
negating provisions of the existing parenting plan regarding
the parties’ place of residence, and thus affected the manner in
which Andrew was able to exercise his visitation rights. As the
district court correctly determined, the relocation to New York
“has a substantial adverse impact on the relationship between
Lillian and Andrew.”

We agree with the dissenting member of the Court of
Appeals that such conduct on Ember’s part “clearly consti-
tutes a material change in circumstances.”** And we therefore
conclude that the district court did not abuse its discretion in
reaching the same conclusion.

(b) Best Interests

[12] Before custody may be modified based upon a mate-
rial change in circumstances, it must be shown that the
modification is in the best interests of the child.*> Neb. Rev.
Stat. § 43-2923 (Cum. Supp. 2014), requires a court, in deter-
mining custody and parenting arrangements, to consider cer-
tain factors relevant to the best interests of the minor child,
including:

(a) The relationship of the minor child to each parent
prior to the commencement of the action or any subse-
quent hearing;

(b) The desires and wishes of the minor child, if of
an age of comprehension but regardless of chronological

3 State ex rel. Reitz, supra note 14.
3 Schrag, supra note 1, 22 Neb. App. at 177, 849 N.W.2d at 578 (Moore,
Judge, concurring in part, and in part dissenting).

3 See, Brown, supra note 24; Parker v. Parker, 234 Neb. 167, 449 N.W.2d
553 (1989).
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age, when such desires and wishes are based on sound
reasoning;

(c) The general health, welfare, and social behavior of
the minor child;

(d) Credible evidence of abuse inflicted on any family
or household member. For purposes of this subdivision,
abuse and family or household member shall have the
meanings prescribed in section 42-903; and

(e) Credible evidence of child abuse or neglect or
domestic intimate partner abuse.

[13] In addition to these statutory “best interests” factors, a
court making a child custody determination may consider mat-
ters such as the moral fitness of the child’s parents, including
the parents’ sexual conduct; respective environments offered
by each parent; the emotional relationship between child and
parents; the age, sex, and health of the child and parents; the
effect on the child as the result of continuing or disrupting an
existing relationship; the attitude and stability of each parent’s
character; and the parental capacity to provide physical care
and satisfy the educational needs of the child.*

In concluding that the change of custody was in Lillian’s
best interests, the district court reasoned that Ember’s conduct
had brought about abrupt endings of very important relation-
ships for Lillian and that such conduct “has made it abundantly
clear that she does not care what Andrew thinks about raising
Lillian.” The court determined that Ember’s abrupt and unilat-
eral decision to move to New York with Lillian “demonstrates
an inability to abide [by] agreements she makes with Andrew
and does not bode well for any expectation by Andrew or this
Court that continuing custody with Ember would have any
likelihood of her involving Andrew in Lillian’s life in any
meaningful way.” The court further found that “Andrew has
impressed the Court with his willingness to involve Ember.” It
found that the parenting plan submitted by Andrew was reason-
able and in Lillian’s best interests.

36 See Smith-Helstrom v. Yonker, 249 Neb. 449, 544 N.W.2d 93 (1996).
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The Court of Appeals reasoned modification of custody was
not shown to be in Lillian’s best interests, because the evidence
showed that she was “‘calm and secure and happy’” in her
new surroundings and Andrew had not presented “any specific
evidence that the changes in Ember’s life have had a negative
impact on Lillian.”¥ Tt further reasoned that stability “should
not be based solely upon a parent’s relocation” and that it
would be “particularly unfair in this case to remove Lillian
from Ember’s primary care when Ember has now found a way
to be at home with Lillian more while still having opportunities
to advance her music career.”*

We agree with the dissent that Ember’s evidence that Lillian
is “‘flourishing’” in New York should be discounted, because
such evidence was “only developed as a result of Ember’s
unilateral decision to move Lillian there before obtaining
either Andrew’s consent or prior court approval.”® The dissent
further reasoned that a showing of actual harm to a child as
a result of a material change in circumstances is not required
and that “by evaluating the relevant best interests factors and
choosing to modify custody, a trial court can essentially find
by implication that the change in circumstances has an adverse
impact upon the child.”* The dissent reasoned that Ember’s
conduct with respect to her relocation to New York “speaks
to [her] judgment, which, albeit indirectly, speaks to her
suitability as a custodial parent.”* As examples of Ember’s
judgmental deficiencies detrimental to Lillian’s best interests,
the dissent noted that she moved into Bannister’s home with
Lillian only within 2 or 3 months after beginning a romantic
relationship with him and without Lillian’s previously hav-
ing met him. The dissent further noted that Ember is entirely

31 Schrag, supra note 1,22 Neb. App. at 158, 849 N.W.2d at 567.
3 Id. at 159, 849 N.W.2d at 567.

¥ Id. at 178, 849 N.W.2d at 578-79 (Moore, Judge, concurring in part, and in
part dissenting).

40 Id. at 179-80, 849 N.W.2d at 579.
4 Id. at 182, 849 N.W.2d at 581.
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dependent upon Bannister for housing and support and that
she and Lillian would have no place to go if that relationship
ended. The dissent viewed the evidence as tending to show
that “Ember is making decisions, changes in relationships,
and far-reaching moves that serve her desires and musical
interests rather than a consideration of how these changes
affect Lillian.”*

We agree with the dissent that a noncustodial parent need
not show that actual harm has befallen a child in order to
establish that a modification of custody due to a material
change in circumstances would be in the child’s best interests.
And we also agree that the record reflects significant flaws in
Ember’s judgment which could adversely impact Lillian’s life
and well-being. Ember precipitously decided to move Lillian
to a city where Ember has no job or other apparent means of
support and into the home of a man with whom she had only
recently begun a romantic relationship and whom Lillian had
not previously met. Ember admitted that she has no family in
New York, and as noted by the dissent, she readily acknowl-
edged that she would have “nowhere to live” if the relationship
with Bannister ended.* In contrast, the evidence reflects that
Andrew can provide Lillian with a stable home and financial
security with a nearby network of extended family. The dis-
trict court rejected Ember’s criticism of Andrew’s parenting
skills, finding such criticism to be ‘“disingenuous” and with-
out significance.

This case differs from Tremain v. Tremain,** in which we
affirmed a trial court’s determination that a custodial father
had not established grounds to remove his children to another
state, but reversed the trial court’s modification of the decree
to award permanent custody to the mother. The father had
removed the children from Nebraska to Oregon, where he had
obtained new employment, without first obtaining approval
of the court. In response to a contempt order, the children

44

42 Id. at 183, 849 N.W.2d at 582.
3 Id. at 183, 849 N.W.2d at 581.

* Tremain, supra note 26.
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were returned to the temporary custody of their mother in
Nebraska pending resolution of the removal issue, while the
father remained in Oregon. There was no evidence beyond the
move to Oregon to support a finding of a material change in
circumstances. In reversing the modification order, we deter-
mined that because both parents were fit to have custody,
the trial court should have ascertained whether the father
would relocate back to Nebraska in order to retain custody of
the children.

In this case, as in Tremain, both parents are fit to have cus-
tody. But when Ember was asked where she would live if the
court granted custody of Lillian to Andrew, she replied: “Well,
New York City is the place that I currently have a workable
solution.” Although given an opportunity to do so, she gave
no indication that she would relocate in order to retain cus-
tody. Further, this is not the first time Ember has uprooted
Lillian without permission. Here, the relocation is not the
only evidence that supports a finding of a material change in
circumstances.

We conclude that the district court did not err in determin-
ing that there had been a material change in circumstances
which warranted a modification of custody.

V. CONCLUSION

[14] In contested custody cases, where material issues of
fact are in great dispute, the standard of review and the amount
of deference granted to the trial judge, who heard and observed
the witnesses testify, are often dispositive of whether the trial
court’s determination is affirmed or reversed on appeal.** The
resolution of key issues in this case were dependent on the
trial judge’s assessment of Ember’s credibility and her motives
in moving Lillian to New York without prior approval of the
court, and of Andrew’s motives and credibility in resisting the
move and seeking modification of custody.

Based on our de novo review of the record, we agree with
the dissenting member of the Court of Appeals that the trial

4 Marcovitz v. Rogers, 267 Neb. 456, 675 N.W.2d 132 (2004).
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court did not abuse its discretion in its resolution of these issues
in favor of Andrew. We reverse the judgment of the Court of
Appeals with respect to the issues of removal and modifica-
tion of custody. Because further review was not requested, we
do not disturb that portion of the Court of Appeals’ judgment
pertaining to visitation by Chesley and Ember’s child sup-
port obligation. We remand the cause to the Court of Appeals
with directions to affirm the judgment of the district court in
all respects.
REVERSED AND REMANDED WITH DIRECTIONS.
Heavican, C.J., participating on briefs.

DwiGHT E. WHITESIDES, APPELLEE, V.
LiNnpA M. WHITESIDES, APPELLANT.
858 N.W.2d 858

Filed February 13, 2015. No. S-13-493.

1. Pleadings: Judgments. A postjudgment motion must be reviewed based on the
relief sought by the motion, not based on the title of the motion.

2. Motions to Vacate: Proof: Appeal and Error. An appellate court will reverse a
decision on a motion to vacate or modify a judgment only if the litigant shows
that the district court abused its discretion.

3. Judges: Words and Phrases. A judicial abuse of discretion exists when
reasons or rulings of a trial judge are clearly untenable, unfairly depriving
a litigant of a substantial right and denying just results in matters submitted
for disposition.

4. Jurisdiction: Words and Phrases. Subject matter jurisdiction is the power of a
tribunal to hear and determine a case in the general class or category to which
the proceedings in question belong and to deal with the general subject mat-
ter involved.

5. Courts: Jurisdiction: Divorce. Pursuant to Neb. Rev. Stat. § 42-351 (Reissue
2008), full and complete general jurisdiction over the entire marital relationship
and all related matters is vested in the district court in which a petition for dis-
solution of marriage is properly filed.

6. Courts: Jurisdiction: Divorce: Property Settlement Agreements. A district
court, in the exercise of its broad jurisdiction over marriage dissolutions, retains
jurisdiction to enforce all terms of approved property settlement agreements.

7. Courts: Jurisdiction. A court that has jurisdiction to make a decision also has
the power to enforce it by making such orders as are necessary to carry its judg-
ment or decree into effect.
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8. Pleadings. A pleading has two purposes: (1) to eliminate from consideration
contentions which have no legal significance and (2) to guide the parties and the
court in the conduct of cases.

9. ____ . Pleadings frame the issues upon which the cause is to be tried and advise
the adversary as to what the adversary must meet.

10. Pleadings: Due Process. A court’s determination of questions raised by the
facts, but not presented in the pleadings, should not come at the expense of
due process.

11. Divorce: Modification of Decree: Property Settlement Agreements. Where
parties to a divorce action voluntarily execute a property settlement agreement
which is approved by the dissolution court and incorporated into a divorce decree
from which no appeal is taken, its provisions will not thereafter be vacated or
modified in the absence of fraud or gross inequity.

12. Appeal and Error. An appellate court is not obligated to engage in an analysis
that is not necessary to adjudicate the case and controversy before it.

Appeal from the District Court for Douglas County: W.
RusseLL Bowike 111, Judge. Affirmed as modified.

Susan A. Anderson, of Anderson, Bressman & Hoffman Law
Firm, P.C., L.L.O., for appellant.

Philip B. Katz, of Koenig & Dunne Divorce Law, P.C.,
L.L.O., for appellee.

HEeavican, C.J., WRiGHT, CONNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

CASSEL, J.
INTRODUCTION

After a stipulated dissolution decree divided a partnership
interest, the husband sought modification, contending that
division of the interest could not be accomplished. The dis-
trict court denied modification, but made findings regarding
the interest’s assignability and the husband’s compliance with
the decree. The wife appeals. Because these surplus findings
deprived her of due process, we modify the order to strike
them. As so modified, we affirm.

BACKGROUND
Dwight E. Whitesides and Linda M. Whitesides’ marriage
was dissolved via a dissolution decree entered in December
2012. At the time of the decree, Dwight possessed a 6-percent
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interest in a partnership known as the 20/20 Partnership. The
partnership owned a commercial building with spaces leased
to various tenants. Dwight testified that although the part-
nership had been using its income to pay off a mortgage, he
expected his interest to produce a net income of approximately
$500 to $600 every month.

At the time of trial, Dwight had offered his partnership
interest for sale to the other partners for $60,000. The other
partners had 30 days to accept the offer, and the time period
for acceptance had not yet expired. Dwight testified that if the
offer was accepted, the net proceeds would be split equally
with Linda. However, if the other partners rejected the offer, he
would transfer half of his interest to Linda. And he confirmed
that half of the income produced from the interest would
belong to Linda.

The parties entered into a stipulation reflecting Dwight’s
testimony as to the disposition of the partnership interest.
Based upon the stipulation, the trial court entered its decree.
Regarding the partnership interest, the decree stated:

[Dwight] recently offered to sell his 6[-percent] interest in
20/20 partnership to the other 6 existing partners. Should
any of the partners purchase said stock, the net proceeds
shall be divided equally. Should none of the partners
choose to accept [Dwight’s] sale offer, [Dwight] shall
take whatever administrative actions are required to trans-
fer [half] of his interest to [Linda] pursuant to the 20/20
[operating agreement].

In February 2013, Dwight filed a “Motion to Alter or
Amend Decree of Dissolution” pursuant to Neb. Rev. Stat.
§ 25-2001 (Reissue 2008). In the motion, he alleged that none
of the other partners had accepted his offer to sell the partner-
ship interest. And he further alleged that he had attempted to
transfer half of his interest to Linda, but that the partnership
had refused to comply with his instructions. Finally, he con-
tended that Linda was unwilling to permit him to make an
additional offer to sell the interest. Thus, he requested that the
district court amend the decree to permit him to make addi-
tional offers to sell the interest.
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Linda, however, opposed Dwight’s request to make an addi-
tional offer to sell the partnership interest. Linda asserted that
under the dissolution decree, she had a vested interest in half of
the partnership interest. And if Dwight was permitted to make
an additional offer, he would be given the exclusive authority
to dispose of her share of the interest. Linda further contended
that she was not seeking to be a member of the partnership.
She sought only to be recognized as an assignee of half of
Dwight’s interest. And she argued that a complaint could be
filed against the partnership to enforce the assignment or that
Dwight could remit to her half of the net income from the
partnership interest every year. She therefore requested that the
district court enforce the dissolution decree and overrule the
motion to alter or amend.

The district court entered an order on May 15, 2013, over-
ruling the motion. But in doing so, the court made several find-
ings as to the effect of various provisions in the partnership’s
operating agreement. These findings included:

The [operating agreement] does not require the exist-
ing members to accept [Linda] as a member. [Linda’s]
suggestion that [Dwight] assign [half] of his interest
to [her] would be equally untenable. [Linda] would be
entitled to a distribution of profits, but may not have the
corresponding obligation in the event [the partnership]
elected to make capital improvements to its office build-
ing, and [Dwight] would be responsible for any taxable
gains, and benefit from any taxable losses. Further, the
[o]perating [a]greement does not provide for an assign-
ment or transfer of less than 100 [percent] of a mem-
ber’s interest.

The district court further concluded that Dwight had fully
performed his obligations under the dissolution decree. He had
offered the partnership interest for sale, and when the offer
was rejected, he had attempted to transfer half of the inter-
est to Linda. The court acknowledged that the result achieved
was not one that the parties had contemplated at the time of
the decree. Although the interest was a marital asset, the court
had no value for the interest which it could divide between
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the parties. It therefore overruled the motion to alter or amend
the decree.

Linda filed a timely notice of appeal. We moved the case to
our docket pursuant to statutory authority.'

ASSIGNMENTS OF ERROR

Linda assigns, restated, that the district court erred in its
findings contained in the May 15, 2013, order, because (1)
the court had no authority to interpret the dissolution decree
or to address Dwight’s compliance with the decree, (2) the
findings were irrelevant to the relief requested by Dwight and
denied Linda due process, (3) the findings unfairly prejudiced
Linda’s ability to enforce the decree in a future proceeding,
(4) the findings constituted an abuse of discretion, and (5) the
findings controverted the parties’ stipulation which formed the
basis for the decree.

STANDARD OF REVIEW

Dwight captioned his motion as seeking to alter or amend
the dissolution decree, but he did not file his motion pursuant
to Neb. Rev. Stat. § 25-1329 (Reissue 2008). That section per-
mits a party to seek to alter or amend a judgment only within
10 days after the entry of the judgment.? And the motion was
filed long after the 10-day period had expired. Thus, it could
not function as a motion under § 25-1329.3

[1] Rather, Dwight expressly brought his motion pursuant
to § 25-2001, which governs the vacation or modification of
prior judgments or orders. We therefore consider Dwight’s
motion as a motion to modify the dissolution decree pursuant
to § 25-2001. A postjudgment motion must be reviewed based
on the relief sought by the motion, not based on the title of
the motion.*

! See Neb. Rev. Stat. § 24-1106(3) (Reissue 2008).

2 See, § 25-1329; Central Neb. Pub. Power v. Jeffrey Lake Dev., 267 Neb.
997, 679 N.W.2d 235 (2004).

3 See id.
4 Central Neb. Pub. Power, supra note 2.
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[2,3] An appellate court will reverse a decision on a motion
to vacate or modify a judgment only if the litigant shows
that the district court abused its discretion.” A judicial abuse
of discretion exists when reasons or rulings of a trial judge
are clearly untenable, unfairly depriving a litigant of a sub-
stantial right and denying just results in matters submitted
for disposition.°

ANALYSIS

Linda does not contend that the district court erred in its
ultimate action on Dwight’s motion—which the court over-
ruled. Rather, she attacks the court’s findings. First, the court
concluded that the partnership’s operating agreement prohib-
ited a partial assignment of a member’s interest. Second, it
determined that Dwight had fully complied with his obligations
under the decree, even though he had failed to transfer half of
the partnership interest to Linda.

We first address Linda’s assertion that the district court
lacked the authority to make findings regarding the assignabil-
ity of the partnership interest and Dwight’s compliance with
the dissolution decree. We then turn to the alleged deprivation
of due process. Finding this issue to be dispositive, we do not
consider Linda’s remaining assignments of error.

JURISDICTION

In her first assignment of error, Linda asserts that the dis-
trict court lacked the authority to address any issues extra-
neous to Dwight’s request for modification. And she spe-
cifically alleges that the court had no authority to determine
Dwight’s compliance with his obligations under the dissolu-
tion decree, because she did not request that he be held in
contempt. Linda’s arguments as to the court’s authority go to
its jurisdiction.

[4-7] We have defined subject matter jurisdiction as the
power of a tribunal to hear and determine a case in the general

5 Eihusen v. Eihusen, 272 Neb. 462, 723 N.W.2d 60 (2006).
¢ Simpson v. Simpson, 275 Neb. 152, 744 N.W.2d 710 (2008).



122 290 NEBRASKA REPORTS

class or category to which the proceedings in question belong
and to deal with the general subject matter involved.” Pursuant
to Neb. Rev. Stat. § 42-351 (Reissue 2008), full and complete
general jurisdiction over the entire marital relationship and
all related matters is vested in the district court in which a
petition for dissolution of marriage is properly filed.®* And
a district court, in the exercise of its broad jurisdiction over
marriage dissolutions, retains jurisdiction to enforce all terms
of approved property settlement agreements.” A court that has
jurisdiction to make a decision also has the power to enforce it
by making such orders as are necessary to carry its judgment
or decree into effect.'

The contested findings addressed the partnership interest
divided in the decree. And it is clear that the district court
possessed jurisdiction to enforce its disposition of the interest.
Thus, we are not persuaded that the court lacked subject mat-
ter jurisdiction to consider the assignability of the partnership
interest or Dwight’s compliance with his obligations under
the decree.

DuE Process

Linda also asserts that the district court’s findings in the
May 15, 2013, order deprived her of due process. On this
point, we agree. The sole issue presented by Dwight’s motion
was his request to modify the dissolution decree.

[8-10] We have explained that a pleading has two purposes:
(1) to eliminate from consideration contentions which have no
legal significance and (2) to guide the parties and the court
in the conduct of cases.'" Pleadings frame the issues upon
which the cause is to be tried and advise the adversary as to
what the adversary must meet.'”> And we have expressed that a

7 See Young v. Govier & Milone, 286 Neb. 224, 835 N.W.2d 684 (2013).
8 See Rozsnyai v. Svacek, 272 Neb. 567, 723 N.W.2d 329 (2006).

o Strunk v. Chromy-Strunk, 270 Neb. 917, 708 N.W.2d 821 (2006).

1% Davis v. Davis, 265 Neb. 790, 660 N.W.2d 162 (2003).

' See Spanish Oaks v. Hy-Vee, 265 Neb. 133, 655 N.W.2d 390 (2003).

2 Id.
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court’s determination of questions raised by the facts, but not
presented in the pleadings, should not come at the expense of
due process."

The pleadings did not present the assignability of the part-
nership interest and Dwight’s compliance with the dissolu-
tion decree as issues for determination. Rather, in his motion,
Dwight alleged that the partnership had refused his instruc-
tions to transfer half of his interest and he requested that the
decree be modified to permit him to make additional offers
for sale. Thus, the district court should have limited its deter-
mination to whether a basis existed to permit modification of
the decree.

[11] And in this case, modification was appropriate only on
the basis of fraud or gross inequity. The disposition of the part-
nership interest in the dissolution decree was the result of the
parties’ stipulation. We have explained that where parties to a
divorce action voluntarily execute a property settlement agree-
ment which is approved by the dissolution court and incorpo-
rated into a divorce decree from which no appeal is taken, its
provisions will not thereafter be vacated or modified in the
absence of fraud or gross inequity.'

The district court’s consideration of matters irrelevant to
the existence of fraud or gross inequity deprived Linda of
procedural due process. Among other protections, procedural
due process generally requires parties whose rights are to be
affected by a proceeding to be given timely notice, which is
reasonably calculated to inform the person concerning the sub-
ject and issues involved in the proceeding."

[12] Linda was given no notice that the assignability of the
partnership interest and Dwight’s compliance with the dissolu-
tion decree were before the district court for determination.
And these issues were extraneous to Dwight’s request for mod-
ification. The court’s findings should have been limited to the
appropriateness of modification due to fraud or gross inequity.

13 See Zahl v. Zahl, 273 Neb. 1043, 736 N.W.2d 365 (2007).
14 See Strunk, supra note 9.
1S See Zahl, supra note 13.
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But the court made no findings on that issue. Consequently,
we modify the court’s May 15, 2013, order to strike the find-
ings as surplusage. And we therefore have no need to consider
Linda’s remaining assignments of error. An appellate court is
not obligated to engage in an analysis that is not necessary to
adjudicate the case and controversy before it.'®

CONCLUSION

Because the sole issue presented by Dwight’s motion was
modification of the dissolution decree, the district court should
have limited its determination to the existence of fraud or gross
inequity. Its consideration of matters extraneous to that issue
deprived Linda of due process. We strike the extraneous find-
ings in the court’s May 15, 2013, order as surplusage. As so
modified, we affirm the order overruling the motion to modify
the decree.

AFFIRMED AS MODIFIED.

15 Holdsworth v. Greenwood Farmers Co-op, 286 Neb. 49, 835 N.W.2d 30
(2013).

ALISON RICHARDS ON BEHALF OF MAKAYLA C., APPELLEE,
V. DUSTIN McCLURE, APPELLANT.
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Filed February 13, 2015. No. S-14-092.

1. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial
discretion is involved only when the rules make discretion a factor in determin-
ing admissibility.

2. Judges: Words and Phrases. A judicial abuse of discretion exists when the
reasons or rulings of a trial judge are clearly untenable, unfairly depriving
a litigant of a substantial right and denying just results in matters submitted
for disposition.

3. Judgments: Injunction: Appeal and Error. A protection order is analogous to
an injunction. Accordingly, the grant or denial of a protection order is reviewed
de novo on the record.

4. Criminal Law: Statutes. Nebraska’s stalking and harassment statutes are given
an objective construction, and the victim’s experience resulting from the perpetra-
tor’s conduct should be assessed on an objective basis.
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5. Criminal Law: Judgments. Under Nebraska’s stalking and harassment statutes,
the inquiry is whether a reasonable victim would be seriously terrified, threat-
ened, or intimidated by the perpetrator’s conduct.

6. Evidence: Records: Appeal and Error. A bill of exceptions is the only vehicle
for bringing evidence before an appellate court; evidence which is not made a
part of the bill of exceptions may not be considered.

Appeal from the District Court for Scotts Bluff County: LEo
DoBrovoLNY, Judge. Reversed and remanded with directions.

Lindsay R. Snyder, of Smith, Snyder & Petitt, a general
partnership, for appellant.

No appearance for appellee.

Heavican, C.J., ConNoLLY, STEPHAN, McCORMACK, MILLER-
LeErMAN, and CASSEL, JJ.

MILLER-LERMAN, J.
NATURE OF CASE
In December 2013, Alison Richards, the appellee, on behalf
of her minor child Makayla C., filed a petition and affidavit
for a harassment protection order against Makayla’s boyfriend,
Dustin McClure, the appellant, in the district court for Scotts
Bluff County. An ex parte harassment protection order was
filed by the district court on December 31, 2013, and McClure
requested a show cause hearing. After the hearing, the district
court filed its order on January 21, 2014, in which it ruled
that the harassment protection order shall remain in effect for
1 year. McClure appeals. Because we determine that exhibits
1 and 6 were improperly received into evidence and that there
was insufficient evidence to support the issuance of the harass-
ment protection order, we reverse, and remand with directions
to vacate the harassment protection order.

STATEMENT OF FACTS
On December 30, 2013, Richards, on behalf of her minor
child Makayla, filed a petition and affidavit (hereinafter the
pleading) to obtain a harassment protection order against
McClure. The pleading alleged that Makayla was 17 years old.
Cell phone records listing dates and times of text messages
between McClure and Makayla from December 24 through
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28 were attached to the pleading. Richards alleged that the
cell phone records list shows “the obsessiveness of contacts”
between McClure and Makayla. Also attached to the pleading
are printed screenshots of text messages between McClure
and Makayla, which the pleading alleged show “the content of
each text” in the cell phone records list.

On December 31, 2013, the court filed an ex parte harass-
ment protection order against McClure. On January 2, 2014,
McClure requested a hearing.

An evidentiary hearing was held on January 15, 2014. At
the hearing, Richards, on behalf of Makayla, was present but
without counsel. Richards made numerous arguments as to
why the harassment protection order should be entered, but
she was not called as a witness, nor were her assertions made
under oath. Makayla was also present at the hearing, but she
did not testify.

The court asked Richards if she had evidence to present,
and Richards stated that she wanted to present evidence of the
cell phone records list and screenshots of the text messages
that were attached to the pleading. The court asked if she had
copies of the documents with her to offer at the hearing, and
Richards responded that she did not.

Richards stated that she obtained the cell phone records list
through her online account with the telephone company and
that she pays for Makayla’s cell phone. To get the pictures
of the actual text messages, Richards stated that she took
“screenshot[s] on [Makayla’s] phone,” which “shows the actual
screen of the text messages,” and she then e-mailed those pic-
tures to herself and printed them out.

McClure’s counsel objected to the offer of the cell phone
records list and the screenshots of the text messages on the
bases that they were not properly marked and presented as evi-
dence at the hearing and lack of foundation.

The court made a ruling conditionally receiving the list and
messages and stated to Richards:

I will make a few concessions for you because you are
not an attorney, but not many. But, I will consider the
attachments to the petition . . . .
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... I will consider that as Exhibit No. 1. After the hear-
ing, ma’am, you will have to make arrangements to get
these documents copied —

.. so we have a proper record. And, you can’t bring
your other copies because what we are using is these ones
in the court file. So you will have to make arrangements
with the Clerk of [the] Court to actually copy these ones
that are in here.

McClure contends that Richards did not follow through
on the court’s direction regarding exhibit 1. Exhibit 1 is not
included in the bill of exceptions.

Following discussion regarding exhibit 1, Richards stated
that she did not have any witnesses to call to testify. McClure
moved for a directed verdict, which the district court denied.

McClure called his grandmother as a witness. She testified
that Makayla had stated to her that Makayla did not want the
protection order in place “[blecause [Makayla] wants a rela-
tionship with [McClure] and nothing in the petition or harass-
ment protection order is there to harm her.”

McClure also testified in his own behalf. McClure testi-
fied that at the time of the hearing, he was 20 years old and
Makayla was 17 years old. He testified that Makayla was his
girlfriend and that they had been in a relationship “[o]ff and
on” for 3 years. McClure testified that he never intentionally
tried to threaten, intimidate, or scare Makayla by the text mes-
sages. He generally testified that he wanted the court to set
aside the protection order and that it was his understanding
Makayla did not want the protection order. In response to the
court’s questioning, McClure further testified that the name
“Brian Bell” shown at the top of the screenshots of the text
messages was a “fake name” that Makayla had programmed
into her cell phone in lieu of McClure’s name.

On rebuttal, Richards offered five exhibits, numbered 2
through 6, and McClure objected to all five exhibits. The court
refused to receive four of the exhibits, numbered 2 through 5,
but it received exhibit 6.

Richards described exhibit 6 as a letter from an anony-
mous source which she had received regarding McClure and
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Makayla’s relationship when Makayla was 15 years old. The
undated letter stated:

Dear Ms. Mitchell:

Disregard this letter if your daughter is not Makayla

I am a concerned adult and I am choosing to remain
anonymous. I am a parent though.

I am concerned about the relationship your daughter is
in with . . . McClure.

He speaks of her in derogatory ways around his peers,
mostly about the sexual activity that he and your daughter
share regularly. . . .

You can count all of this as hearsay or you can take
this information and protect your daughter. . . .
Concerned.

McClure’s counsel objected to exhibit 6 and stated:

And, Exhibit 6, this is an anonymous letter to Ms.
Mitchell. I don’t know who Ms. Mitchell is. I'm aware
that the parties are . . . Richards and Makayla . . . .
Nobody has signed this. I object on authentication, I
object on foundation. Nobody is here to say where it
came from and, additionally, it’s hearsay. It has no date on
it. So I'm, also, going to object on relevancy.

In receiving exhibit 6, the court stated:

Exhibit No. 6 is some sort of communication, an
anonymous communication. I'm going to receive it. It’s
not hearsay because I don’t think anything in here to be
an assertion. It’s just simply something that . . . Richards
indicated that she received which prompted her to do
apparently what she is doing now. So I don’t think it is an
assertion, just simply something that she received.

Following the evidentiary hearing, the district court filed
its order on January 21, 2014, in which it continued the
harassment protection order and put it in place for 1 year.
In its order, the court determined that a parent can bring an
action on behalf of his or her minor child pursuant to Neb.
Rev. Stat. § 25-307 (Reissue 2008). The court stated that
“[t]he issue here is whether a parent of a minor can secure a
harassment protection order against someone when the parent
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considers the conduct harassment, but clearly the minor does
not.” The court determined that the “evidence shows willing
two-way conversation via text messaging between” McClure
and Makayla and further stated:

There is no evidence that Makayla is seriously terri-
fied, threatened, or intimidated. She is a willing and equal
participant in the communications which make up the evi-
dence in the case. Nothing in [McClure’s] testimony, or
his grandmother’s, indicates Makayla is participating in
the communications due to threat, intimidation, or some
form of coercion.

Without citing to any authority, the court then determined
that “a parent may bring a harassment protection order action
against another when the parent is acting in the best inter-
ests of their [sic] child, regardless of whether the child may
consider themselves [sic] harassed.” The court found that
McClure’s conduct was “seriously threatening.” The court
stated that there is a 3-year age difference between McClure
and Makayla, that the relationship began when Makayla was
14 years old, that McClure and Makayla’s relationship has
been forbidden by Richards, that McClure encourages Makayla
to use marijuana with him, and that the nature of their relation-
ship appears to be sexual. The court stated that Richards “has
good reason to be concerned for her daughter’s well-being, and
a reasonable parent would consider [McClure] to be a threat
to Makayla’s safety and proper upbringing.” The district court
ordered that the harassment protection order remain in effect
for a period of 1 year.

McClure appeals.

ASSIGNMENTS OF ERROR

McClure claims that the district court erred when it (1)
received exhibit 1—cell phone records list and screenshots of
text messages—into evidence because, inter alia, the exhibit
was never made part of the record; (2) received exhibit 6—
anonymous letter—into evidence based on various objections;
(3) continued the harassment protection order against McClure
for a period of 1 year because there was insufficient evi-
dence; and (4) entered the harassment protection order against
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McClure on the basis of Richards’ concern for Makayla rather
than the impact on the alleged victim, Makayla.

STANDARDS OF REVIEW

[1,2] In proceedings where the Nebraska Evidence Rules
apply, the admissibility of evidence is controlled by the
Nebraska Evidence Rules; judicial discretion is involved only
when the rules make discretion a factor in determining admis-
sibility. Hike v. State, 288 Neb. 60, 846 N.W.2d 205 (2014). A
judicial abuse of discretion exists when the reasons or rulings
of a trial judge are clearly untenable, unfairly depriving a liti-
gant of a substantial right and denying just results in matters
submitted for disposition. Breci v. St. Paul Mercury Ins. Co.,
288 Neb. 626, 849 N.W.2d 523 (2014).

[3] A protection order is analogous to an injunction.
Mahmood v. Mahmud, 279 Neb. 390, 778 N.W.2d 426 (2010).
Accordingly, the grant or denial of a protection order is
reviewed de novo on the record. /d.

ANALYSIS

McClure claims that due to a lack of evidence, the district
court erred when it continued the harassment protection order
against him. He claims in particular that the court erred when
it admitted exhibits 1 and 6 into evidence. We agree that the
court erred when it admitted exhibits 1 and 6 into evidence,
and upon our de novo review of the record, we determine that
there was insufficient evidence to support the issuance of the
harassment protection order.

The harassment protection order in this case was entered on
the basis of Neb. Rev. Stat. § 28-311.09 (Cum. Supp. 2014),
the purpose and terms of which are contained in Neb. Rev.
Stat. § 28-311.02 (Reissue 2008). Section 28-311.02 provides
in relevant part:

(1) It is the intent of the Legislature to enact laws
dealing with stalking offenses which will protect vic-
tims from being willfully harassed, intentionally terrified,
threatened, or intimidated by individuals who intention-
ally follow, detain, stalk, or harass them or impose any
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restraint on their personal liberty and which will not pro-
hibit constitutionally protected activities.

(2) For purposes of sections 28-311.02 to 28-311.05,
28-311.09, and 28-311.10:

(a) Harass means to engage in a knowing and willful
course of conduct directed at a specific person which
seriously terrifies, threatens, or intimidates the person and
which serves no legitimate purpose;

(b) Course of conduct means a pattern of conduct com-
posed of a series of acts over a period of time, however
short, evidencing a continuity of purpose, including a
series of acts following, detaining, restraining the per-
sonal liberty of, or stalking the person or telephoning,
contacting, or otherwise communicating with the person.

Regarding issuance of a harassment protection order,
§ 28-311.09 provides in relevant part:

(1) Any victim who has been harassed as defined
by section 28-311.02 may file a petition and affidavit
for a harassment protection order . . . . Upon the filing
of such a petition and affidavit in support thereof, the
court may issue a harassment protection order without
bond enjoining the respondent from (a) imposing any
restraint upon the person or liberty of the petitioner, (b)
harassing, threatening, assaulting, molesting, attacking,
or otherwise disturbing the peace of the petitioner, or (c)
telephoning, contacting, or otherwise communicating with
the petitioner.

(2) The petition for a harassment protection order
shall state the events and dates of acts constituting the
alleged harassment.

(4) A petition for a harassment protection order filed
pursuant to subsection (1) of this section may not be
withdrawn except upon order of the court. An order
issued pursuant to subsection (1) of this section shall
specify that it is effective for a period of one year unless
otherwise dismissed or modified by the court. Any per-
son who knowingly violates an order issued pursuant to
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subsection (1) of this section after service or notice as
described in subdivision (8)(b) of this section shall be
guilty of a Class II misdemeanor.

(7) Any order issued under subsection (1) of this
section may be issued ex parte without notice to the
respondent if it reasonably appears from the specific
facts shown by affidavit of the petitioner that irrepa-
rable harm, loss, or damage will result before the matter
can be heard on notice. . . . If the respondent wishes to
appear and show cause why the order should not remain
in effect for a period of one year, he or she shall affix his
or her current address, telephone number, and signature
to the form and return it to the clerk of the district court
within five days after service upon him or her. Upon
receipt of the request for a show-cause hearing, the court
shall immediately schedule a show-cause hearing to be
held within thirty days after the receipt of the request for
a show-cause hearing and shall notify the petitioner and
respondent of the hearing date.
[4,5] Application of the law governing harassment protec-
tion orders has been summarized as follows:
Nebraska’s stalking and harassment statutes are given
an objective construction and . . . the victim’s experi-
ence resulting from the perpetrator’s conduct should be
assessed on an objective basis. In re Interest of Jeffrey
K., 273 Neb. 239, 728 N.W.2d 606 (2007). Thus, the
inquiry is whether a reasonable [victim] would be seri-
ously terrified, threatened, or intimidated by the perpetra-
tor’s conduct. /d.

Glantz v. Daniel, 21 Neb. App. 89, 101, 837 N.W.2d 563, 572-

73 (2013).

We have recognized that the procedures at a show cause
hearing might be less elaborate than those commonly used
at civil trials, but we have concluded that “at a minimum,
testimony must be under oath and documents must be admit-
ted into evidence before being considered.” Mahmood v.
Mahmud, 279 Neb. 390, 398, 778 N.W.2d 426, 433 (2010).
Where the evidence is insufficient, the appellate courts have
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reversed and vacated harassment protection orders issued by
lower courts. See, e.g., Mahmood v. Mahmud, supra; Glantz
v. Daniel, supra; Sherman v. Sherman, 18 Neb. App. 342, 781
N.W.2d 615 (2010).

In this case, McClure contends that exhibits 1 and 6 were
improperly admitted into evidence and that in the absence of
these documents, the evidence is insufficient. We agree.

Exhibit 1 was described as consisting of cell phone records
listing the dates and times of text messages between McClure
and Makayla from December 24 through 28, 2013, and printed-
out screenshots of the contents of those text messages. The
records list and screenshots had initially been attached to the
pleading filed in this case.

At the show cause hearing, in response to the district court’s
questioning, Richards stated that she wished to present the
records list and screenshots as evidence but that she did not
have those documents to offer as exhibits at the hearing. The
court conditionally received the records list and screenshots,
denominated this group as “exhibit 1,” and directed Richards
as follows: “After the hearing, ma’am, you will have to make
arrangements to get these documents copied . . . so we have a
proper record.”

Exhibit 1 is not included in the bill of exceptions; McClure
asserts that Richards failed to copy and submit the documents.
The pleading was not received as evidence at the hearing. And,
in any event, “the allegations of a petition require proof by
evidence incorporated in the bill of exceptions.” Mahmood v.
Mahmud, 279 Neb. at 398, 778 N.W.2d at 432. We have stated
in particular that documents must be properly admitted into
evidence at contested factual hearings in protection order pro-
ceedings to be considered by the trial court. See, id.; Sherman
v. Sherman, supra.

[6] Upon appeal, a bill of exceptions is the only vehicle
for bringing evidence before an appellate court; evidence
which is not made a part of the bill of exceptions may not
be considered. Bedore v. Ranch Oil Co., 282 Neb. 553, 805
N.W.2d 68 (2011). Based on the facts that the court’s receipt
of exhibit 1 was conditioned on Richards’ copying the docu-
ments and submitting them for inclusion in the record and
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that the exhibit was not made part of the bill of exceptions, it
is not available for consideration on appeal.

Regarding exhibit 6, after McClure had rested, Richards
stated that she wished to offer exhibit 6. In her offer of exhibit
6, Richards described the exhibit as an undated letter from an
anonymous source which she had received regarding McClure
and Makayla’s relationship when Makayla was 15 years old.
McClure objected to exhibit 6 on the bases of authentication,
foundation, inadmissible hearsay, and relevance. McClure’s
objection to the receipt of exhibit 6, based on lack of authenti-
cation, should have been sustained, and the court erred when it
overruled the objection and received exhibit 6.

With respect to authentication, Neb. Evid. R. 901, Neb.
Rev. Stat. § 27-901(1) (Reissue 2008), provides: “The
requirement of authentication or identification as a condition
precedent to admissibility is satisfied by evidence sufficient
to support a finding that the matter in question is what its
proponent claims.” The letter was not self-authenticating. See
Neb. Evid. R. 902, Neb. Rev. Stat. § 27-902 (Reissue 2008).
But we have recognized that authentication of letters may be
provided by testimony. See State v. Timmerman, 240 Neb.
74,480 N.W.2d 411 (1992). See, also, State v. Jacobson, 273
Neb. 289, 728 N.W.2d 613 (2007). See, also, § 27-901(2)(a).
To properly authenticate a letter, the witness must provide
personal knowledge regarding the important facts surrounding
the letter. See State v. Timmerman, supra. And “[a]lthough
a document must generally be authenticated to be admis-
sible in evidence, its mere authentication does not invariably
mean that it is admissible.” 29A Am. Jur. 2d Evidence § 1048
at 389 (2008). That is, the document, once authenticated,
remains subject to meeting the rules of evidence regarding
admissibility. See id.

Exhibit 6 was an undated letter addressed to a “Ms.
Mitchell” from an anonymous source. The important facts
missing from the face of the letter which needed to be sup-
plied by testimony included the date the letter was written,
the author of the letter, and an explanation of the recipient
“Ms. Mitchell.” Richards did not testify under oath regard-
ing exhibit 6, and even a generous reading of her unsworn



RICHARDS v. McCLURE 135
Cite as 290 Neb. 124

offer does not satisfactorily answer these questions surround-
ing the letter. Without such authentication presented under
oath, exhibit 6 was not properly authenticated, and therefore,
exhibit 6 was not admissible.

Viewing the evidence as a whole, we note that neither
Richards nor the alleged victim, Makayla, testified at the hear-
ing in support of the issuance of the harassment protection
order. Compare Linda N. v. William N., 289 Neb. 607, 856
N.W.2d 436 (2014) (involving case where victim testified at
show cause hearing on protection order). McClure presented
evidence against the issuance of the harassment protection
order. As explained above, exhibits 1 and 6 were not properly
in evidence, and there were no other exhibits received into
evidence on Makayla’s behalf. Upon our de novo review of the
record, we determine there was insufficient evidence properly
considered upon which the issuance of a harassment protec-
tion order could be based. The state of the record is similar to
the situation in Mahmood v. Mahmud, 279 Neb. 390, 398, 778
N.W.2d 426, 433 (2010), wherein we stated: “In light of the
fact that the court had no evidence upon which it could base
its findings [supporting issuance of the order], we find in our
de novo review that the evidence is insufficient to support the
protection order.”

CONCLUSION
Because there was insufficient evidence, we reverse, and
remand with directions to vacate the harassment protection
order.
REVERSED AND REMANDED WITH DIRECTIONS.
WRIGHT, J., participating on briefs.
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JAMES L. JOHNSON, APPELLANT, V. BRIAN GAGE, WARDEN,
TecuMSEH STATE CORRECTIONAL INSTITUTION, AND
ROBERT HOUSTON, DIRECTOR, DEPARTMENT
OF CORRECTIONAL SERVICES, APPELLEES.

858 N.W.2d 837

Filed February 13, 2015. No. S-14-166.

1. Habeas Corpus: Appeal and Error. On appeal of a habeas corpus petition, an
appellate court reviews the trial court’s factual findings for clear error and its
conclusions of law de novo.

2. Habeas Corpus. A writ of habeas corpus is a statutory remedy in Nebraska
that is available to those persons falling within the criteria established by Neb.
Rev. Stat. § 29-2801 (Reissue 2008), namely, those who are detained without
having been convicted of a crime and committed for the same, those who are
unlawfully deprived of their liberty, or those who are detained without any
legal authority.

3. . Habeas corpus is a special civil proceeding providing a summary remedy
to persons illegally detained.
4. . A writ of habeas corpus is a remedy which is constitutionally available in

a proceeding to challenge and test the legality of a person’s detention, imprison-
ment, or custodial deprivation of liberty.

5. ____. A writ of habeas corpus is available only when the release of the petitioner
from the deprivation of liberty being attacked will follow as a result of a decision
in the petitioner’s favor.

6. Habeas Corpus: Proof. Habeas corpus requires the showing of legal cause, that
is, that a person is detained illegally and is entitled to the benefits of the writ.

Appeal from the District Court for Johnson County: DANIEL
E. Bryan, Jr., Judge. Affirmed.

James L. Johnson, pro se.

Jon Bruning, Attorney General, and Blake E. Johnson for
appellees.

Heavican, C.J., ConNoLLY, STEPHAN, McCORMACK, MILLER-
LeErMAN, and CASSEL, JJ.

MILLER-LERMAN, J.
NATURE OF CASE
James L. Johnson appeals the order of the district court
for Johnson County which denied and dismissed his peti-
tion for a writ of habeas corpus filed pursuant to Neb. Rev.
Stat. § 29-2801 (Reissue 2008). In this action, Johnson asked
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the district court to rule on whether, in the future, he would
be entitled to a credit against his Nebraska sentences when
he resumed serving those sentences after completion of a
California sentence. Because a ruling in Johnson’s favor would
not result in his release from detention, we conclude the writ
is not available to Johnson in this action. We affirm the district
court’s denial and dismissal of Johnson’s petition for a writ of
habeas corpus.

STATEMENT OF FACTS

In 1979, Johnson was convicted in the district court for
Douglas County of uttering a forged instrument and, in a
separate case, was convicted of second degree forgery and was
found to be a habitual criminal. For the two convictions, the
district court sentenced Johnson to imprisonment for a total
of 18 to 25 years. Johnson began serving his sentences in a
Nebraska prison, but he escaped from the prison in 1987.

Several years later, Johnson was arrested in California on
murder charges. He was convicted of first degree murder in a
California court, and in 1997, the California court sentenced
Johnson to life in prison without the possibility of parole.
Johnson was imprisoned in California until 2006, when he
requested and was granted a voluntary transfer to the Nebraska
prison system pursuant to the Interstate Corrections Compact,
codified at Neb. Rev. Stat. § 29-3401 (Reissue 2008). The rea-
son for the transfer was that he had family living in Nebraska.
He was received into the Nebraska prison system on February
16, 2006.

Johnson is imprisoned at the Tecumseh State Correctional
Institution. In April 2013, he filed a pro se petition for a writ of
habeas corpus in the district court for Johnson County against
certain officials of the Nebraska Department of Correctional
Services. In the allegations in the petition, Johnson expressed
his belief that when he was transferred to Nebraska in 2006, he
resumed serving his sentences for the 1979 Nebraska convic-
tions, and he claimed that, given the passage of time, the maxi-
mum term for those sentences had been completed on January
16, 2011. He requested a determination that he was entitled to
a “credit” against the Nebraska sentences.
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A hearing was held, and the district court denied and dis-
missed Johnson’s petition on February 5, 2014. The court
concluded that under the Interstate Corrections Compact, the
receiving state acts solely as a holding agent for the sending
state. The court cited Falkner v. Neb. Board of Parole, 213
Neb. 474, 330 N.W.2d 141 (1983), as controlling. In Falkner,
this court held that a Nebraska parole violator who was serving
a sentence in Iowa for an offense subsequent to the Nebraska
conviction did not recommence serving his Nebraska sentence
until he had been released from custody in Iowa and arrested
for the Nebraska parole violation. Johnson contended that
Falkner did not control this case, because he was not a parole
violator and instead was a prison escapee. The court rejected
Johnson’s argument.

The court concluded that Nebraska was holding Johnson
as an agent for California; that he had been serving only his
California sentence, albeit in Nebraska; and that he would not
begin serving his Nebraska sentences again until after he had
been released from his California sentence and arrested for
custody by Nebraska. In its order denying the writ, the court
noted that at the hearing, Johnson agreed that the court did not
have “jurisdiction to rule on the California sentence,” which
under the court’s analysis was the only sentence Johnson was
currently serving.

Johnson appeals.

ASSIGNMENT OF ERROR
Johnson claims that the district court erred when it denied
and dismissed his petition for a writ of habeas corpus.

STANDARD OF REVIEW
[1] On appeal of a habeas corpus petition, an appellate court
reviews the trial court’s factual findings for clear error and its
conclusions of law de novo. Anderson v. Houston, 277 Neb.
907, 766 N.W.2d 94 (2009).

ANALYSIS
Johnson petitioned for a writ of habeas corpus pursuant to
§ 29-2801, which provides as follows:
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If any person, except persons convicted of some
crime or offense for which they stand committed, or
persons committed for treason or felony, the punishment
whereof is capital, plainly and specially expressed in
the warrant of commitment, now is or shall be confined
in any jail of this state, or shall be unlawfully deprived
of his or her liberty, and shall make application, either
by him or herself or by any person on his or her behalf,
to any one of the judges of the district court, or to any
county judge, and does at the same time produce to such
judge a copy of the commitment or cause of detention of
such person, or if the person so imprisoned or detained
is imprisoned or detained without any legal authority,
upon making the same appear to such judge, by oath
or affirmation, it shall be his duty forthwith to allow a
writ of habeas corpus, which writ shall be issued forth-
with by the clerk of the district court, or by the county
judge, as the case may require, under the seal of the
court whereof the person allowing such writ is a judge,
directed to the proper officer, person or persons who
detains such prisoner.

[2] In Glantz v. Hopkins, 261 Neb. 495, 624 N.W.2d 9
(2001), disapproved on other grounds, State v. Alford, 278
Neb. 818, 774 N.W.2d 394 (2009), we described a writ of
habeas corpus as a statutory remedy in Nebraska that is avail-
able to those persons falling within the criteria established by
§ 29-2801, namely, those who are detained without having
been convicted of a crime and committed for the same, those
who are unlawfully deprived of their liberty, or those who are
detained without any legal authority.

[3-6] Elsewhere, we have explained the availability of
habeas corpus as follows:

Habeas corpus is a special civil proceeding providing
a summary remedy to persons illegally detained. A writ
of habeas corpus is a remedy which is constitutionally
available in a proceeding to challenge and test the legal-
ity of a person’s detention, imprisonment, or custodial
deprivation of liberty. A writ is available only when the
release of the petitioner from the deprivation of liberty
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being attacked will follow as a result of a decision in the
petitioner’s favor. Habeas corpus requires the showing of
legal cause, that is, that a person is detained illegally and
is entitled to the benefits of the writ.
Tyler v. Houston, 273 Neb. 100, 104, 728 N.W.2d 549,
553 (2007).

The record in this case shows that in his petition, Johnson
claimed he was entitled to a credit against his Nebraska sen-
tences for the time that he had spent in the Nebraska prison
since 2006, and he sought a ruling stating that he would be
entitled to a credit in a future calculation of his Nebraska sen-
tences. At the hearing, Johnson acknowledged, “I still have
to do my California sentence. . . . I know they’re not going
to release me.” Johnson did not dispute that he was legally
detained on his California life sentence and that a favorable
result in this case would not result in his release.

In Glantz, supra, we described the limited availability of a
writ of habeas corpus in Nebraska as follows:

Section 29-2801 speaks in terms of present detention.
We do not read into this section the possibility of future
illegal detention as the basis for a writ of habeas corpus.
Such a reading would be inconsistent with the nature of
a writ of habeas corpus. “The writ is generally available
only when the release of the prisoner from the deten-
tion he attacks will follow as a result of a decision in
his favor.” 39 Am. Jur. 2d Habeas Corpus § 13 at 221-
22 (1999). It is not within the province of this court to
expand the availability of this statutory remedy, and we
leave that to the Legislature.
261 Neb. at 499-500, 624 N.W.2d at 12. We concluded
in Glantz that because the relief sought by the petitioner
would not result in his release, a writ of habeas corpus was
not available.

Similarly, in the present case, even if the court agreed with
Johnson’s claim that he had completed his Nebraska sentences,
Johnson would not be entitled to immediate release, because,
as he acknowledged, he would still be legally detained pursu-
ant to his California life sentence. The relief Johnson sought
was more in the way of a declaration that at some point in
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the future, after he was no longer legally detained on the
California sentence, it would be illegal to detain him on
the Nebraska sentences. Such a “possibility of future illegal
detention” is not the basis for a writ of habeas corpus. See id.
Because a writ of habeas corpus was not available to Johnson
based on the claims he made in his petition and his position
at the hearing, we agree with the district court that he was not
entitled to habeas corpus relief.

CONCLUSION
We conclude that the district court did not err when it con-
cluded that Johnson was not entitled to a writ of habeas corpus.
We therefore affirm the district court’s denial and dismissal of
Johnson’s petition for a writ of habeas corpus.
AFFIRMED.
WRIGHT, J., participating on briefs.

StAacYy M., APPELLEE, V.
JASON M., APPELLANT.
858 N.W.2d 852

Filed February 13, 2015. No. S-14-214.

1. Equity: Appeal and Error. On appeal from an equity action, an appellate court
decides factual questions de novo on the record and, as to questions of both
fact and law, is obligated to reach a conclusion independent of the trial court’s
determination.

2. Parent and Child: Paternity. A finding that an individual is not a biological
father is not the equivalent of a finding that an individual is not the legal father.

3. Parent and Child: Paternity: Presumptions: Evidence. Under Nebraska com-
mon law, later embodied in Neb. Rev. Stat. § 42-377 (Reissue 2008), legitimacy
of children born during wedlock is presumed. This presumption may be rebutted
only by clear, satisfactory, and convincing evidence.

4. Jurisdiction: Divorce: Paternity. The district court in a dissolution proceeding
has jurisdiction to resolve a disputed issue of paternity.

5. Divorce: Paternity: Child Support. Even if paternity is not directly placed in
issue or litigated by the parties to a dissolution proceeding, any dissolution decree
which orders child support implicitly makes a final determination of paternity.

6. Divorce: Paternity: Presumptions: Evidence. When the parties fail to submit
evidence at the dissolution proceeding rebutting the presumption of paternity, the
dissolution court can find paternity based on the presumption alone.
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7. Divorce: Paternity: Child Support. A dissolution decree which orders child
support is a legal determination of paternity.

8. Divorce: Paternity: Child Support: Res Judicata. A dissolution decree that
orders child support is res judicata on the issue of paternity.

9. Paternity: Evidence: Res Judicata. Neb. Rev. Stat. § 43-1412.01 (Reissue
2008) overrides res judicata principles and allows, in limited circumstances, an
adjudicated father to disestablish a prior, final paternity determination based on
genetic evidence that the adjudicated father is not the biological father.

10. Parent and Child: Paternity. Neb. Rev. Stat. § 43-1412.01 (Reissue 2008) gives
the court discretion to determine whether disestablishment of paternity is appro-
priate in light of both the adjudicated father’s interests and the best interests of
the child.

11. Parent and Child: Due Process. Both parents and their children have cognizable
substantive due process rights to the parent-child relationship. These rights pro-
tect the parent’s right to the companionship, care, custody, and management of
his or her child, and they also protect the child’s reciprocal right to be raised and
nurtured by a biological or adoptive parent.

12. Parent and Child: Child Support. Support of one’s children is a fundamental
obligation which takes precedence over almost everything else.

13. Divorce: Child Support: Public Policy. The public policy of this state pro-
vides that parents have a duty to support their minor children until they reach
majority or are emancipated, and a parent is not relieved of this duty by virtue
of divorce.

14. Parent and Child: Child Support. The obligation of support is a duty of a
legally determined parent.

Appeal from the District Court for Adams County: TErRRI S.
HARDER, Judge. Affirmed.

John B. McDermott, of Shamberg, Wolf, McDermott &
Depue, for appellant.

No appearance for appellee.

HEeavican, C.J., CoNNOLLY, STEPHAN, McCORMACK, MILLER-
LermAN, and CASSEL, JJ.

STEPHAN, J.

After the dissolution of his marriage became final, Jason
M. discovered through genetic testing that he was not the bio-
logical father of a child born during the marriage. He sought
equitable relief in the form of an order suspending his child
support obligation without terminating the parental relation-
ship. He now appeals from an order denying his requested
relief. We affirm.
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FACTS

Jason and Stacy M.’s marriage was dissolved by a decree
entered by the district court for Adams County in March 2011.
Although the decree itself is not included in the record, other
evidence establishes that it required Jason to pay child sup-
port for three minor children. The oldest child is now of age,
so Jason is currently paying approximately $600 per month
in child support for the two younger children born during
the marriage.

Jason suspected during the marriage that he was not the
biological father of the youngest child, but he did not raise
the issue of paternity in the dissolution proceedings. In 2013,
Jason obtained genetic testing which established he was not
the father of the child. Through counsel, he subsequently
filed a pleading entitled “Action in Equity to Suspend Child
Support.” He alleged Stacy knew the identity of the youngest
child’s biological father but refused to obtain child support
from him. He asserted the appropriate “equitable remedy” was
to suspend his obligation to pay child support for the young-
est child.

Stacy filed a pro se responsive pleading in which she alleged
she did not know the identity of the child’s biological father,
because she was “taken advantage of and [had] no knowledge
of by whom.” She further alleged that she always assumed
Jason was the child’s father and that Jason “is the only father
[the child] knows and will ever know.”

After conducting an initial evidentiary hearing, the district
court appointed a guardian ad litem for the child pursuant to
Neb. Rev. Stat. § 43-1412.01 (Reissue 2008) and then con-
ducted a second hearing at which the guardian ad litem par-
ticipated. At the second hearing, Jason’s counsel objected to
the appointment of the guardian ad litem, “because we’re not
proceeding under 43-1412.01. And our action was an action in
equity just to suspend the child support.”

Jason and Stacy testified at both hearings. Jason acknowl-
edged that since the dissolution of the marriage, he has always
exercised his visitation rights with the child and enjoys an
“[e]xcellent” relationship with him. They celebrate holidays
together, attend church together, go hunting and fishing, and
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enjoy other sporting activities. He wants the relationship to
continue. His position in this case is aptly summarized by the
following excerpt from his testimony:
[J]ust for the record, I would like you, the judge, to know
and Stacy to know that I would continue and will always
love [the child] as my son until I die. He is considered my
son. I just feel that it’s not my responsibility to pay child
support for [a child] that is not biologically mine.
Jason testified that his employment and income have not
changed substantially since the decree was entered.

Stacy testified she did not know that Jason was not the bio-
logical father of the child until learning of the genetic testing
results. She testified that at the relevant time, she was drink-
ing at a bar with friends and thought she had been “drugged”
and then “taken advantage of sexually” by a man whose iden-
tity she did not know. She did not report this incident because
she was ashamed. She has never attempted to determine the
identity of the child’s biological father. She agreed that Jason
had a very good relationship with the child which she wants
to continue. She stated that the child “thinks the world” of
Jason and that she has not told the child that Jason is not his
biological father, because ‘“it would crush him.” Stacy testi-
fied that she used the child support paid by Jason to support
the child and that termination of the child support obliga-
tion or the paternal relationship would not be in the child’s
best interests.

The district court denied the relief sought by Jason. It rea-
soned that a child born during wedlock is presumed to be the
legitimate offspring of the parties and that while § 43-1412.01
afforded Jason a remedy to disestablish his paternity, he had
not sought relief under that statute. The court found that Jason
“wants the rights of a parent, but does not want the majority
of the financial responsibility (child support) of a parent.”
Finding no Nebraska case that would support the requested
relief, the court declined to exercise its equitable power to
grant relief.

Jason timely appealed, and we moved this case to our docket
pursuant to our statutory authority to regulate the caseloads
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of the appellate courts of this state.! We note that Stacy did
not file a brief or otherwise appear in this appeal.

ASSIGNMENT OF ERROR
Jason assigns the district court abused its discretion by fail-
ing to suspend his child support obligation.

STANDARD OF REVIEW
[1] On appeal from an equity action, an appellate court
decides factual questions de novo on the record and, as to
questions of both fact and law, is obligated to reach a conclu-
sion independent of the trial court’s determination.’

ANALYSIS

[2,3] There is compelling evidence that Jason is not the bio-
logical father of the child in question. But as we have recently
noted, a finding that an individual is not a biological father
is not the equivalent of a finding that an individual is not the
legal father.> Under Nebraska common law, later embodied in
Neb. Rev. Stat. § 42-377 (Reissue 2008), legitimacy of children
born during wedlock is presumed.* This presumption may be
rebutted only by clear, satisfactory, and convincing evidence.’
The testimony or declaration of a husband or wife is not com-
petent to challenge the paternity of a child.®

[4-8] The parentage of a child born during a marriage is tra-
ditionally contested, if at all, in dissolution proceedings.” The

' Neb. Rev. Stat. § 24-1106(3) (Reissue 2008).

2 Floral Lawns Memorial Gardens Assn. v. Becker, 284 Neb. 532, 822
N.W.2d 692 (2012); Newman v. Liebig, 282 Neb. 609, 810 N.W.2d 408
(2011); County of Sarpy v. City of Papillion, 277 Neb. 829, 765 N.W.2d
456 (2009).

3 State on behalf of B.M. v. Brian F., 288 Neb. 106, 846 N.W.2d 257 (2014).

4 Alisha C.v. Jeremy C., 283 Neb. 340, 808 N.W.2d 875 (2012). See Helter
v. Williamson, 239 Neb. 741, 478 N.W.2d 6 (1991).

> 1d.
1d.

7 Alisha C., supra note 4. See Ford v. Ford, 191 Neb. 548,216 N.W.2d 176
(1974).
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marital presumption of paternity can be rebutted at that time.?
The district court in a dissolution proceeding has jurisdiction to
resolve a disputed issue of paternity.” Even if paternity is not
directly placed in issue or litigated by the parties to a dissolu-
tion proceeding, any dissolution decree which orders child sup-
port implicitly makes a final determination of paternity.'® When
the parties fail to submit evidence at the dissolution proceeding
rebutting the presumption of paternity, the dissolution court
can find paternity based on the presumption alone.!! The trial
court necessarily makes such a finding when it orders child
support, because the trial court could not order child support
without finding that the presumed father was the father of the
child.”? Thus, a dissolution decree which orders child support is
a legal determination of paternity.!> As a result, any dissolution
decree that orders child support is res judicata on the issue of
paternity."* Under common law, the issue cannot be relitigated
except under very limited circumstances through a motion to
vacate or modify the decree.'

[9,10] However, in 2008, the Legislature enacted
§ 43-1412.01, which overrides res judicata principles and
allows, in limited circumstances, an adjudicated father to
disestablish a prior, final paternity determination based on
genetic evidence that the adjudicated father is not the biologi-
cal father.'® Section 43-1412.01 gives the court discretion to
determine whether disestablishment of paternity is appropriate

8 1d.

% Alisha C., supra note 4; Younkin v. Younkin, 221 Neb. 134, 375 N.W.2d
894 (1985).

10" Alisha C., supra note 4. See DeVaux v. DeVaux, 245 Neb. 611, 514 N.W.2d
640 (1994) (superseded by statute on other grounds as stated in Alisha C.,
supra note 4).

" rd.
12 Alisha C., supra note 4; DeVaux, supra note 10.

3 Alisha C., supra note 4. See Snodgrass v. Snodgrass, 241 Neb. 43, 486
N.W.2d 215 (1992).

4 Alisha C., supra note 4. See DeVaux, supra note 10.
5 Id.
16 Alisha C., supra note 4.
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in light of both the adjudicated father’s interests and the best
interests of the child."”

During both the proceedings below and in this appeal,
Jason unequivocally stated he is not seeking disestablishment
of paternity pursuant to § 43-1412.01. Despite this, he argues
that the language of the statute supports the equitable remedy
he pursues by providing “a court with the authority to sus-
pend a child support order without necessarily disestablishing
paternity.”'® The first sentence of § 43.1412.01 authorizes an
individual to ask a court to “set aside a final judgment, court
order, administrative order, obligation to pay child support, or
any other legal determination of paternity” based on the results
of genetic testing. Jason argues that the use of the word “or”
distinguishes an “obligation to pay child support” from a “legal
determination of paternity,” thus authorizing a court to suspend
the former without affecting the latter.

But this argument ignores the use of the word “other” in
the same sentence. As we have noted, a decree of dissolution
which orders a man to pay child support is an implicit deter-
mination of paternity, even if the issue of paternity was not
contested. Clearly, this sentence of the statute lists an “obliga-
tion to pay child support” as one of several forms of a “legal
determination of paternity” which may be challenged through
genetic test results. This plain meaning is underscored by the
fourth sentence of the statute, which provides: “A court that
sets aside a determination of paternity in accordance with this
section shall order completion of a new birth record and may
order any other appropriate relief, including setting aside an
obligation to pay child support.”'® In short, the language of the
statute does not provide any support for the equitable relief
which Jason seeks. Rather, it permits but does not require a
court to set aside a child support obligation when paternity has
been disestablished. It does not authorize any change in child
support without such disestablishment.

7 Id.
8 Brief for appellant at 8.
19°§ 43-1412.01.



148 290 NEBRASKA REPORTS

[11-14] Section 43-1412.01 provides Jason with a remedy
at law to seek disestablishment of paternity and elimination
of his child support obligation. But he has elected not to
utilize that remedy, because he does not wish to disestablish
paternity and thereby terminate the parental relationship. It
is commendable that Jason has maintained a loving relation-
ship with the child after learning that he is not the biological
father. However, the parental relationship is not one which
can be bifurcated in the manner Jason urges. Both parents and
their children have cognizable substantive due process rights
to the parent-child relationship.*® These rights protect the
parent’s right to the companionship, care, custody, and man-
agement of his or her child, and they also protect the child’s
reciprocal right to be raised and nurtured by a biological or
adoptive parent.?’ Support of one’s children is a fundamental
obligation which takes precedence over almost everything
else.”? One aspect of support includes the regular monthly
payment of child support established by the guidelines.”® The
public policy of this state provides that parents have a duty to
support their minor children until they reach majority or are
emancipated, and a parent is not relieved of this duty by virtue
of divorce.” The obligation of support is a duty of a legally
determined parent.

Jason is the legally determined parent of this child, and
he has not sought to set aside that determination despite
the existence of a statutory remedy and apparent factual
grounds to do so. We are not persuaded by his argument that
suspension of his child support obligation is equitable or
necessary to compel Stacy to seek support from the child’s
biological father. The district court did not err in denying the
requested relief.

2 In re Interest of Meridian H., 281 Neb. 465, 798 N.W.2d 96 (2011).
2.

22 Caniglia v. Caniglia, 285 Neb. 930, 830 N.W.2d 207 (2013).

B Id.

2 Henderson v. Henderson, 264 Neb. 916, 653 N.W.2d 226 (2002).
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CONCLUSION
For the foregoing reasons, we affirm the judgment of the

district court.

10.

AFFIRMED.
WRIGHT, J., participating on briefs.
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Postconviction: Appeal and Error. Whether a claim raised in a postconviction
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Judgments: Appeal and Error. When reviewing questions of law, an appellate
court resolves the questions independently of the lower court’s conclusion.
Effectiveness of Counsel. A claim that defense counsel provided ineffective
assistance presents a mixed question of law and fact.

Effectiveness of Counsel: Appeal and Error. When reviewing a claim of inef-
fective assistance of counsel, an appellate court reviews the factual findings of
the lower court for clear error.

. With regard to the questions of counsel’s performance or preju-
dice to the defendant as part of the two-pronged test articulated in Strickland
v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), an
appellate court reviews such legal determinations independently of the lower
court’s decision.

Postconviction: Appeal and Error. An appellate court will not consider as an
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Postconviction: Appeal and Error. A motion for postconviction relief cannot be
used to secure review of issues which were or could have been litigated on direct
appeal, no matter how those issues may be phrased or rephrased.

Constitutional Law: Effectiveness of Counsel. A proper ineffective assistance
of counsel claim alleges a violation of the fundamental constitutional right to a
fair trial.

Effectiveness of Counsel: Proof: Appeal and Error. To prevail on a claim of
ineffective assistance of counsel under Strickland v. Washington, 466 U.S. 668,
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counsel’s performance was deficient and that this deficient performance actually
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11. : : . To show prejudice under the prejudice component of the
Strtckland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984), test, the petitioner must demonstrate a reasonable probability that but for
his or her counsel’s deficient performance, the result of the proceeding would
have been different.

12. Proof: Words and Phrases. A reasonable probability is a probability sufficient
to undermine confidence in the outcome.

13. Postconviction: Constitutional Law: Proof. A court must grant an eviden-
tiary hearing to resolve the claims in a postconviction motion when the motion
contains factual allegations which, if proved, constitute an infringement of the
defendant’s rights under the Nebraska or federal Constitution.

14.  Postconviction: Proof. If a postconviction motion alleges only conclusions of
fact or law, or if the records and files in the case affirmatively show that the
defendant is entitled to no relief, the court is not required to grant an eviden-
tiary hearing.

15. Criminal Law: Aiding and Abetting. Aiding and abetting is simply another
basis for holding an individual liable for the underlying crime.

16. :____. By its terms, Neb. Rev. Stat. § 28-206 (Reissue 2008) provides that
a person who aids or abets may be prosecuted and punished as if he or she were
the principal offender.

17. Aiding and Abetting: Proof. Aiding and abetting requires some participation in
a criminal act and must be evidenced by some word, act, or deed.

Appeal from the District Court for Douglas County: PETER
C. BATAILLON, Judge. Affirmed.

Terrell T. Thorpe, pro se.

Jon Bruning, Attorney General, and George R. Love for
appellee.

HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

WRIGHT, J.
I. NATURE OF CASE
Terrell T. Thorpe appeals the order of the district court
which overruled his amended motion for postconviction relief
without an evidentiary hearing. We affirm the judgment of the
district court.

II. SCOPE OF REVIEW
[1,2] Whether a claim raised in a postconviction proceeding
is procedurally barred is a question of law. State v. Phelps, 286
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Neb. 89, 834 N.W.2d 786 (2013). When reviewing questions of
law, an appellate court resolves the questions independently of
the lower court’s conclusion. /d.

[3-5] A claim that defense counsel provided ineffective
assistance presents a mixed question of law and fact. State
v. Robinson, 287 Neb. 606, 843 N.W.2d 672 (2014). When
reviewing a claim of ineffective assistance of counsel, an
appellate court reviews the factual findings of the lower court
for clear error. Id. With regard to the questions of counsel’s
performance or prejudice to the defendant as part of the two-
pronged test articulated in Strickland v. Washington, 466 U.S.
668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), an appellate
court reviews such legal determinations independently of the
lower court’s decision. Robinson, supra.

III. FACTS

1. TRIAL PROCEEDINGS AND
DIRECT APPEAL

After a jury trial, Thorpe was convicted of two counts
of first degree murder and two counts of use of a weapon
to commit a felony for his involvement with the shooting
deaths of Kevin Pierce and Victor Ford. Thorpe was sentenced
to life imprisonment without parole on each count of first
degree murder and 30 to 40 years’ imprisonment and 40 to
50 years’ imprisonment on the counts of use of a weapon to
commit a felony. All four of his sentences were ordered to be
served consecutively.

On direct appeal, we affirmed Thorpe’s convictions and
sentences on the weapons charges and his convictions on
the murder charges. See State v. Thorpe, 280 Neb. 11, 783
N.W.2d 749 (2010). But we vacated Thorpe’s sentences of life
imprisonment without parole for the murder charges, because
life imprisonment without parole was not a valid sentence for
first degree murder in Nebraska. See id. We remanded the
cause with directions to “sentence Thorpe to life imprison-
ment on both murder charges.” See id. at 27, 783 N.W.2d
at 763.

Thorpe was represented by the same attorney at trial and on
direct appeal.
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2. PosTCONVICTION PROCEEDINGS

In December 2011, Thorpe filed an amended pro se motion
for postconviction relief. He claimed ineffective assistance of
trial counsel, prosecutorial misconduct, convictions based on
insufficient evidence, abuse of discretion by the trial court, and
ineffective assistance of appellate counsel.

Thorpe alleged his trial counsel was ineffective for (1) not
obtaining an independent forensic pathologist expert to rebut
the testimony of the State’s forensic pathologist expert, (2)
not requesting a scientific evaluation of all latent fingerprints,
(3) not requesting independent forensic testing of the physical
evidence, (4) not requesting independent DNA testing of three
pieces of physical evidence, (5) not interviewing and investi-
gating certain named individuals who might have been called
as witnesses, (6) not investigating the possibility that someone
other than Thorpe committed the murders, (7) not objecting
to or moving to quash counts I and III of the second amended
information, and (8) not objecting to jury instructions Nos. 4,
6, and 14.

Thorpe alleged that certain comments made by the State
during opening and closing arguments amounted to prosecuto-
rial misconduct. He claimed that his convictions were based on
insufficient evidence, because the State “failed to prove that
the Manner of Deaths were Certified as Homicides.” And he
claimed that the trial court abused its discretion in instructing
the jury and in not rendering a “judgment of guilt.” Finally,
Thorpe alleged that his appellate counsel was ineffective for
failing to raise on direct appeal the aforementioned claims
of ineffective assistance of trial counsel, prosecutorial mis-
conduct, insufficient evidence, and abuse of discretion by the
trial court.

On May 15, 2013, the State moved to dismiss Thorpe’s
amended motion without an evidentiary hearing. The State was
given 30 days to submit a brief, and Thorpe had 45 days from
his receipt of the State’s brief to submit his own brief. The
State did not submit a brief.

In February 2014, Thorpe filed a “Motion in Opposition
to Plaintiff[’]s Motion to Dismiss Amended Motion for
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Postconviction Relief and Request for Default Judgment.” He
asked the district court to consider two additional ineffec-
tive assistance of trial counsel claims that were not included
in his amended motion for postconviction relief. These new
claims related to trial counsel’s alleged failure to request the
appointment of a special prosecutor and to “challenge the state-
ments and testimony of [Taiana] Matheny.” (Taiana Matheny
participated in the murders and was one of the State’s wit-
nesses at Thorpe’s trial.) Thorpe also requested that the court
“enter a judgment of default against the plaintiff, for failure to
respond as instructed by the Court.” Although Thorpe claims
that he requested a hearing on his motion, the record does
not show that he did. The court did not explicitly rule on
Thorpe’s motion.

3. DENIAL OF POSTCONVICTION RELIEF
On May 15, 2014, the district court denied Thorpe’s amended
motion for postconviction relief without an evidentiary hear-
ing. It concluded that Thorpe’s ineffective assistance of trial
counsel claims failed to allege prejudice.

[Thorpe’s] claims of ineffective assistance of counsel
do not include a single fact or allegation with regard to
prejudice actually occurring. Rather than provide specific
facts as to how the outcome of the trial would have been
different, [Thorpe] makes conclusory statements that if
trial counsel would have done the things as set forth
above, the jury would have found him not guilty.

[Thorpe] fails to provide any information as to how
these alleged deficiencies would have change[d] the out-
come of the jury verdicts of guilty. [Thorpe] just lists
a number of things that he felt his trial counsel should
have done.

The district court concluded that the State had not engaged in
prosecutorial misconduct and that the trial court had not abused
its discretion in the ways alleged by Thorpe. It found no merit
to Thorpe’s claim that in the absence of proof that the deaths
were certified as homicides, the evidence was insufficient to
convict him. And the court determined that Thorpe’s appellate
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counsel was not ineffective, because there was no merit to the
allegations of ineffective assistance of trial counsel. Thorpe
timely appeals.

IV. ASSIGNMENTS OF ERROR

Thorpe assigns, restated, that (1) the trial court erred by
failing to allow certain hearsay testimony by an Omaha police
officer; (2) trial counsel was ineffective for failing to move
the trial court to allow certain hearsay testimony by that same
officer; (3) the trial court erred by giving jury instruction
No. 14, despite State v. Taylor, 282 Neb. 297, 803 N.W.2d
746 (2011); (4) trial counsel was ineffective for failing to
object to jury instruction No. 14; (5) the trial court erred by
failing to instruct the jury on felony murder; (6) the district
court erred by failing to determine that his trial counsel was
ineffective for failing to interview and call several witnesses
to testify; (7) the trial court erred by allowing the State to
vouch for the credibility of its witnesses; (8) the prosecu-
tion engaged in misconduct by making false and misleading
statements about one of the State’s witnesses during closing
arguments; (9) the trial court erred by failing to instruct the
jury about jailhouse informants; (10) trial counsel was inef-
fective for failing to propose a jury instruction on jailhouse
informants; (11) the trial court erred by convicting Thorpe on
insufficient evidence; and (12) the district court erred in fail-
ing to consider Thorpe’s motion in opposition to the State’s
motion to dismiss when rendering its decision to deny post-
conviction relief.

V. ANALYSIS

Thorpe’s amended motion for postconviction relief con-
tains numerous claims which he does not raise on appeal.
The claims to which Thorpe does not assign error include the
claims of ineffective assistance of trial counsel for not obtain-
ing an independent forensic pathologist expert; not requesting
the independent scientific evaluation, forensic testing, or DNA
testing of latent fingerprints and physical evidence; not inves-
tigating the possibility that someone other than Thorpe com-
mitted the murders; not interviewing and investigating certain
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individuals; and not moving to quash counts I and III of the
second amended information. Thorpe does not assign error to
his claims of ineffective assistance of appellate counsel or to
his claim that the trial court erred in not rendering a “judgment
of guilt.”

To be considered by an appellate court, an appellant
must both assign and specifically argue any alleged error.
State v. Rodriguez, 272 Neb. 930, 726 N.W.2d 157 (2007).
Accordingly, our consideration of Thorpe’s amended motion
for postconviction relief is limited to those claims for relief
which Thorpe assigns as error and argues on appeal. We
address these claims in the order in which they are raised by
Thorpe in his brief.

1. FIRST AND SECOND ASSIGNMENTS
OF ERROR

[6] Thorpe assigns that the trial court erred in failing to
allow certain hearsay testimony by an Omaha police officer
and that his trial counsel was ineffective for failing to move
the trial court to allow this testimony. But Thorpe did not raise
either of these claims in his amended motion for postconvic-
tion relief. An appellate court will not consider as an assign-
ment of error a question not presented to the district court for
disposition through a defendant’s motion for postconviction
relief. State v. Haas, 279 Neb. 812, 782 N.W.2d 584 (2010).

Therefore, we do not consider these allegations.

2. THIRD ASSIGNMENT
OF ERROR

[7] Thorpe alleges that the trial court erred by giving jury
instruction No. 14. He raised this identical claim on direct
appeal, and we explicitly found that the trial court “did not
err in giving instruction No. 14.” See State v. Thorpe, 280
Neb. 11, 25, 783 N.W.2d 749, 762 (2010). A defendant “can-
not use a motion for postconviction relief to collaterally
attack issues that were decided against him on direct appeal.”
See State v. Dunster, 278 Neb. 268, 278, 769 N.W.2d 401,
410 (2009). Therefore, Thorpe’s third assignment of error is
without merit.
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3. FOURTH ASSIGNMENT
OF ERROR

Thorpe alleges that his trial counsel was ineffective for fail-
ing to object to jury instruction No. 14. Although as raised,
this claim is not procedurally barred, Thorpe is not entitled
to relief. The record affirmatively shows that during the jury
instruction conference, Thorpe’s trial counsel objected to jury
instruction No. 14. Furthermore, on direct appeal, we found
that there was sufficient evidence to support the giving of jury
instruction No. 14. See Thorpe, supra. We find no merit to this
assignment of error.

4. FIFTH ASSIGNMENT
OF ERROR

[8] Thorpe alleges that the trial court erred by failing to
instruct the jury on felony murder. Because this claim is
based on actions or inactions that occurred in open court,
Thorpe would have known of such claim at the time the jury
instructions were given and could have raised the claim on
direct appeal. A motion for postconviction relief cannot be
used to secure review of issues which were or could have
been litigated on direct appeal, no matter how those issues
may be phrased or rephrased. State v. Boppre, 280 Neb. 774,
790 N.W.2d 417 (2010). Therefore, this assignment of error
lacks merit.

5. SIXTH ASSIGNMENT
OF ERROR

Thorpe assigns that the district court erred by failing to
determine that his trial counsel was ineffective for not inter-
viewing and calling 10 witnesses to testify: James Pierce,
Brandi Ford, Tiffany Ross, Orlando Cortez Burries, Aries
Rosario, Teara Holman, Joshua Smithhistler, Maurice Gresham,
Robert Laney, and Jamme Alexander.

There are allegations in Thorpe’s amended motion for post-
conviction relief which correspond to nine of these witnesses.
However, Thorpe’s amended motion did not allege that his trial
counsel was ineffective for failing to call Gresham. As noted
previously, we will not consider “a question not presented to



STATE v. THORPE 157
Cite as 290 Neb. 149

the district court for disposition through a defendant’s motion
for postconviction relief.” See Haas, 279 Neb. at 817-18, 782
N.W.2d at 589. Therefore, under this assignment of error, we
consider Thorpe’s allegations with respect to only those nine
witnesses which were included both in his amended motion
and in his brief on appeal.

[9-12] In considering Thorpe’s claims as to these nine wit-
nesses, we apply well-known legal principles. A proper ineffec-
tive assistance of counsel claim alleges a violation of the fun-
damental constitutional right to a fair trial. State v. Baker, 286
Neb. 524, 837 N.W.2d 91 (2013). To prevail on a claim of inef-
fective assistance of counsel under Strickland v. Washington,
466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), the
defendant must show that his or her counsel’s performance
was deficient and that this deficient performance actually
prejudiced the defendant’s defense. Baker, supra. To show
prejudice under the prejudice component of the Strickland test,
the petitioner must demonstrate a reasonable probability that
but for his or her counsel’s deficient performance, the result of
the proceeding would have been different. See id. A reasonable
probability is a probability sufficient to undermine confidence
in the outcome. /d.

[13,14] A court must grant an evidentiary hearing to resolve
the claims in a postconviction motion when the motion
contains factual allegations which, if proved, constitute an
infringement of the defendant’s rights under the Nebraska or
federal Constitution. State v. Phelps, 286 Neb. 89, 834 N.W.2d
786 (2013). If a postconviction motion alleges only conclu-
sions of fact or law, or if the records and files in the case
affirmatively show that the defendant is entitled to no relief,
the court is not required to grant an evidentiary hearing. Id.
Thus, in a postconviction proceeding, an evidentiary hearing
is not required (1) when the motion does not contain factual
allegations which, if proved, constitute an infringement of the
movant’s constitutional rights; (2) when the motion alleges
only conclusions of fact or law; or (3) when the records and
files affirmatively show that the defendant is entitled to no
relief. See id.



158 290 NEBRASKA REPORTS

(a) Thorpe’s Allegations
In Thorpe’s amended motion for postconviction relief, he
alleged how James Pierce, Brandi Ford, Ross, Burries, Rosario,
Holman, Smithhistler, Laney, and Alexander would have testi-
fied if they had been called as witnesses. With regard to each
witness, Thorpe alleged that his or her testimony “likely would
have resulted in [Thorpe’s] acquittal.”

(i) James Pierce
Thorpe alleged that James Pierce “had information that
there was a possibility that Pacedeon Birge ‘Pacey,’ rather than
[Thorpe] committed the murder of Kevin Pierce.” James Pierce
would have testified that “‘Pacey’ was the type of person that
would do something like this . . . in order to exact revenge on
[James Pierce] for shooting [Pacey’s] brother.”

(ii) Brandi Ford

Thorpe alleged that Brandi Ford “had information that there
was a possibility that ‘Pacey’ rather than [Thorpe], commit-
ted the murder of Kevin Pierce.” Specifically, Ford would
have testified that she “had heard on the streets that ‘Pacey’
was telling people that it was going to be a ‘Brother for
Brother’ eversince [sic] ‘Pacey’s[’] brother had been killed by
James Pierce.” Ford also had heard from her friend “Travis”
that another individual once threatened “to have Pacey shoot
[Travis] in the head, like [Pacey] did Kevin Pierce.”

(iii) Tiffany Ross

Thorpe alleged that Ross “had information that there was
a possibility that ‘Pacey’ rather than [Thorpe], committed
the murder of Kevin Pierce.” Ross would have testified that
Kevin Pierce told her about two separate instances in which
Pacey told Kevin Pierce that “he was going to kill him.”
Ross also would have testified that Kevin Pierce told her that
“‘Pacey’ was out to get him and would kill him” and that
“the animosity between ‘Pacey’ and [Kevin] Pierce, was that
[Kevin] Pierce’s brother James [Pierce], had killed Pacey’s
younger brother.”
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(iv) Orlando Cortez Burries

Thorpe alleged that Burries “had information that there was
a possibility that ‘Pacey,” rather than [Thorpe], committed the
murder of Kevin Pierce.” Burries would have testified that “a
party named ‘Pacey’ had called [Kevin Pierce’s] cellphone
approximately three years ago and told him ‘just like James
[Pierce] killed my little brother, I’'m gonna kill the youngest[’]”
and that “Pacey also told James [Pierce] that he was going to
do that.”

(v) Aries Rosario

Thorpe alleged that Rosario “had information that there
was a possibility that ‘Pacey,” rather than [Thorpe], commit-
ted the murder of Kevin Pierce.” Rosario would have testi-
fied that “Pacey told her, ‘I want James [Pierce] because I’am
[sic] going to do James [Pierce] like he did me” and that
“Pacey then started talking about killing [James Pierce’s] little
brother.” Rosario also would have testified that she “remem-
bered a statement Pacey made to her as ‘somebody is going,
going to die. I'm going to kill somebody.””

(vi) Teara Holman
Thorpe alleged that Holman “had information that there
was a possibility that ‘Duall’ (Charles Brooks) rather than
[Thorpe], committed the murder of Victor Ford.” Holman
would have testified that Ford “had been fighting with ‘Duall’”
and that she “believed that ‘Duall’ may have had something to
do with Ford’s death.”

(vii) Joshua Smithhistler

Thorpe alleged that Smithhistler “had information that
there was a possibility that [Kevin Pierce’s girlfriend’s] moth-
er’s boyfriend, rather than [Thorpe] committed the murder.”
Smithhistler would have testified that at various times, Kevin
Pierce stated that he got a “bite mark on his neck” from “his
girlfriend” and that “his girlfriend was holding a knife on
him.” Smithhistler also would have testified that on separate
occasions, he observed Pierce arguing with ‘“his girlfriend”
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and with an individual that Pierce “said was his girlfriend’s
mother’s boyfriend.”

(viii) Robert Laney

Thorpe alleged that Laney “made phone contact with a
party who had information that there was a possibility that
Charles Brooks ‘Doall’, rather than [Thorpe], committed the
murder of Victor Ford.” Thorpe claimed that Laney had spo-
ken with James Pierce, Brandi Ford, Ross, Burries, Rosario,
Holman, and Smithhistler, and that they told Laney the infor-
mation which we described above when discussing each of
these witnesses.

(ix) Jamme Alexander
Thorpe alleged that Alexander “would have negated
Matheny’s testimony.”

(b) Analysis

Of these nine witnesses, Thorpe alleged that all of them
except Alexander would have testified to the “possibility”
that someone other than Thorpe committed the murders for
which he was convicted. Even if we were to assume, without
deciding, that Thorpe’s trial counsel was deficient for failing
to present the testimony of these eight witnesses, Thorpe can-
not establish that he was prejudiced by that failure. To show
prejudice, the defendant must demonstrate reasonable prob-
ability that but for counsel’s deficient performance, the result
of the proceeding would have been different. State v. Morgan,
286 Neb. 556, 837 N.W.2d 543 (2013).

Thorpe was convicted on the theory that he aided and abet-
ted Terry Sellers and Matheny. The State’s evidence established
that Matheny shot Kevin Pierce and that Sellers shot Victor
Ford. The evidence showed that in both cases, the victim was
shot and killed during an armed robbery.

[15-17] Aiding and abetting is simply another basis for
holding an individual liable for the underlying crime. State v.
Foster, 286 Neb. 826, 839 N.W.2d 783 (2013). “By its terms,
[Neb. Rev. Stat.] § 28-206 [(Reissue 2008)] provides that a
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person who aids or abets may be prosecuted and punished as if
he or she were the principal offender.” State v. McGuire, 286
Neb. 494, 520, 837 N.W.2d 767, 790 (2013). We have stated
that aiding and abetting requires some participation in a crimi-
nal act and must be evidenced by some word, act, or deed. /d.
Mere encouragement or assistance is sufficient. /d.

At trial, Matheny testified that Thorpe participated in
the robberies and murders of Kevin Pierce and Victor Ford.
Matheny stated that Thorpe helped to develop the plan to rob
Pierce, that Thorpe supplied a rifle and revolver to use in the
robbery, and that he loaded the gun which Matheny used to
shoot Pierce. When Pierce arrived to meet up with Matheny,
Thorpe approached Pierce with a firearm and led Pierce to
the location where he was shot. After Matheny shot Pierce,
Thorpe drove Pierce’s vehicle away from the scene and later
removed the wheel rims from the vehicle.

Matheny testified that the following night, she, Sellers,
and Thorpe engaged in a similar scheme to rob Victor Ford.
She stated that Thorpe talked to Ford on a cell phone and
that Thorpe drove Sellers and Matheny to the location where
they were supposed to meet Ford. As was the case with Kevin
Pierce, Thorpe provided the gun which was used to shoot Ford
and was present when Sellers shot Ford. After they took Ford’s
vehicle, Thorpe instructed Matheny to wipe it clean of finger-
prints. And once they abandoned Ford’s vehicle, Thorpe drove
Sellers and Matheny back to their hotel.

Given this powerful direct evidence against Thorpe, there is
not a reasonable probability that the result of his trial would
have been different if his trial counsel had called James Pierce,
Brandi Ford, Ross, Burries, Rosario, Holman, Smithhistler, and
Laney to testify. These eight witnesses allegedly would have
testified to the “possibility” that someone other than Thorpe
committed the murders of Kevin Pierce and Victor Ford. In
other words, their testimony would have been speculative as
to any connection between another individual and the murders.
As set forth, much of the testimony would have been hearsay
or hearsay within hearsay. None of these witnesses would
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have given direct evidence that someone other than Thorpe
committed the murders. Such testimony would not be able to
overcome the direct evidence and eyewitness testimony that
Thorpe was involved in the robberies and murders of Kevin
Pierce and Victor Ford.

Thorpe cannot show that he was prejudiced by his trial
counsel’s failure to call James Pierce, Brandi Ford, Ross,
Burries, Rosario, Holman, Smithhistler, and Laney. Therefore,
Thorpe’s claims as to these eight witnesses did not contain
factual allegations which, if proved, would entitle Thorpe to
postconviction relief for ineffective assistance of counsel. The
district court did not err in denying relief on these claims with-
out an evidentiary hearing.

As to the ninth witness, Thorpe alleged that Alexander
“would have negated Matheny’s testimony.” Thorpe did not
allege what testimony Alexander would have given if called or
what part of Matheny’s testimony would have been negated.
In assessing postconviction claims that trial counsel was inef-
fective for failing to call a particular witness, we have upheld
the dismissal without an evidentiary hearing where the motion
did not include specific allegations regarding the testimony
which the witness would have given if called. State v. Marks,
286 Neb. 166, 835 N.W.2d 656 (2013). Therefore, Thorpe was
not entitled to an evidentiary hearing or postconviction relief
on this claim.

The district court did not err in denying relief, without an
evidentiary hearing, on Thorpe’s claims of ineffective assist-
ance of counsel for failure to call certain witnesses. Thorpe’s
sixth assignment of error lacks merit.

6. SEVENTH ASSIGNMENT
OF ERROR
Thorpe assigns that the trial court erred by allowing the
State to vouch for the credibility of its witnesses. This claim
is procedurally barred, because Thorpe could have raised it on
direct appeal. See State v. Boppre, 280 Neb. 774, 790 N.W.2d
417 (2010).
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7. EIGHTH ASSIGNMENT
OF ERROR
Thorpe argues that the prosecution engaged in misconduct
by making false and misleading statements about one of the
State’s witnesses during closing arguments. Thorpe could have
raised this issue on direct appeal. Therefore, this claim is pro-
cedurally barred. See id.

8. NINTH AND TENTH ASSIGNMENTS
OF ERROR

At Thorpe’s trial, the jury was not instructed about jail-
house informants. In the instant appeal, Thorpe claims that the
trial court erred by failing to do so and that his trial counsel
was ineffective for failing to propose such an instruction.
Neither of these claims were raised in Thorpe’s amended
motion for postconviction relief. An appellate court will not
consider as an assignment of error a question not presented
to the district court for disposition through a defendant’s
motion for postconviction relief. State v. Haas, 279 Neb. 812,
782 N.W.2d 584 (2010). Accordingly, we do not consider
these allegations.

9. ELEVENTH ASSIGNMENT
OF ERROR
Thorpe alleges that the trial court erred by convicting him
on insufficient evidence. Thorpe could have raised sufficiency
of the evidence on direct appeal, but he did not. This claim is
procedurally barred. See Boppre, supra.

10. TWELFTH ASSIGNMENT
OF ERROR
Thorpe assigns that the district court erred in failing to
consider his motion in opposition to the State’s motion to
dismiss when rendering its decision to deny postconviction
relief. The claims raised in Thorpe’s motion in opposition
were not pleaded in his amended motion for postconvic-
tion relief, which was the operative pleading before the



164 290 NEBRASKA REPORTS

court. Therefore, the court did not err in denying postconvic-
tion relief without considering the claims raised in Thorpe’s
motion in opposition.

VI. CONCLUSION
For the foregoing reasons, we affirm the order of the dis-
trict court which denied Thorpe’s amended motion for post-
conviction relief without an evidentiary hearing.
AFFIRMED.

STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE
OF THE NEBRASKA SUPREME COURT, RELATOR,
v. Davip C. HoLCcOMB, RESPONDENT.
858 N.W.2d 850

Filed February 13,2015.  No. S-14-692.
Original action. Judgment of public reprimand.

HEeavican, C.J., WRricHT, CONNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

PEr CURIAM.
INTRODUCTION
This case is before the court on the conditional admission
filed by David C. Holcomb, respondent, on November 13,
2014. The court accepts respondent’s conditional admission
and enters an order of public reprimand.

FACTS

Respondent was admitted to the practice of law in the State
of Nebraska on October 14, 2008. At all relevant times, he was
engaged in the practice of law in Omaha, Nebraska.

On July 31, 2014, the Counsel for Discipline of the Nebraska
Supreme Court filed formal charges against respondent. The
formal charges consist of one count against respondent. With
respect to the one count, the formal charges state that on or
about November 6, 2013, respondent posted on a Web site
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which he owned and controlled that his uncle and his cousin
had committed various crimes and suggested that they should
be prosecuted by the International Criminal Court. The Web
site posting called for readers to report respondent’s uncle and
cousin to the International Criminal Court, and the posting
included respondent’s uncle and cousin’s publicly recorded
address and telephone number. The formal charges state that
“[t]he allegations of criminal conduct by [respondent’s uncle]
and [respondent’s cousin] stated by respondent in his Internet
posting are false and respondent knew they were false when
he posted them, or he posted them in reckless disregard for
the truth.” The formal charges allege that by his actions,
respondent violated his oath of office as an attorney, Neb. Rev.
Stat. § 7-104 (Reissue 2012), and Neb. Ct. R. of Prof. Cond.
§ 3-508.4(a) and (c¢) (misconduct).

On November 13, 2014, respondent filed a conditional
admission pursuant to Neb. Ct. R. § 3-313 of the disciplinary
rules, in which he conditionally admitted that he violated his
oath of office as an attorney and conduct rule § 3-508.4(a) and
(c). In the conditional admission, respondent knowingly chose
not to challenge or contest the truth of the matters condition-
ally admitted and waived all proceedings against him in con-
nection therewith in exchange for a public reprimand.

The proposed conditional admission included a declara-
tion by the Counsel for Discipline, stating that respondent’s
proposed discipline is appropriate and consistent with sanc-
tions imposed in other disciplinary cases with similar acts
of misconduct.

ANALYSIS
Section 3-313, which is a component of our rules governing
procedures regarding attorney discipline, provides in perti-
nent part:

(B) At any time after the Clerk has entered a Formal
Charge against a Respondent on the docket of the Court,
the Respondent may file with the Clerk a conditional
admission of the Formal Charge in exchange for a stated
form of consent judgment of discipline as to all or
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part of the Formal Charge pending against him or her
as determined to be appropriate by the Counsel for
Discipline or any member appointed to prosecute on
behalf of the Counsel for Discipline; such conditional
admission is subject to approval by the Court. The con-
ditional admission shall include a written statement that
the Respondent knowingly admits or knowingly does
not challenge or contest the truth of the matter or mat-
ters conditionally admitted and waives all proceedings
against him or her in connection therewith. If a tendered
conditional admission is not finally approved as above
provided, it may not be used as evidence against the
Respondent in any way.

Pursuant to § 3-313, and given the conditional admis-
sion, we find that respondent knowingly does not challenge
or contest the matters conditionally admitted. We further
determine that by his conduct, respondent violated conduct
rule § 3-508.4(a) and (c) and his oath of office as an attorney
licensed to practice law in the State of Nebraska. Respondent
has waived all additional proceedings against him in connec-
tion herewith. Upon due consideration, the court approves
the conditional admission and enters the orders as indi-
cated below.

CONCLUSION
Respondent is publicly reprimanded. Respondent is directed
to pay costs and expenses in accordance with Neb. Ct. R.
§§ 3-310(P) (rev. 2014) and 3-323(B) within 60 days after
the order imposing costs and expenses, if any, is entered by
the court.
JUDGMENT OF PUBLIC REPRIMAND.
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DEBRA ALDRICH ET AL., ON BEHALF OF BETHEL LUTHERAN
CHURCH, APPELLANTS, V. CLARKE NELSON ET AL.,
ON BEHALF OF BETHEL LUTHERAN CHURCH
AND BETHEL EVANGELICAL LUTHERAN
CuHurcH FounpaTioN oF HOLDREGE,
NEBRASKA, INC., APPELLEES.
859 N.W.2d 537

Filed February 20, 2015. No. S-14-143.

1. Motions to Dismiss: Jurisdiction: Rules of the Supreme Court: Pleadings:
Appeal and Error. A motion to dismiss for lack of jurisdiction under Neb. Ct. R.
Pldg. § 6-1112(b)(1) which is limited to a facial attack on the pleadings is subject
to a de novo standard of review.

2. Constitutional Law: Civil Rights. The First Amendment to the U.S. Constitution
prohibits governmental interference with religion. This limitation applies to all
three branches of government, including the judiciary.

3. Courts: Civil Rights: Words and Phrases. One of two approaches taken by
courts handling issues of religious autonomy is the deference to polity approach.

4. :___:____.The deference to polity approach to issues of religious auton-
omy is a rule of deference to the internal structure of decisionmaking adopted
by a church. If the church is congregational in polity, the rule of the majority
of the local congregation prevails. But if the church is hierarchical, a civil court
must defer to the decision of properly constituted hierarchal authorities within
the church.

5. : : ____. One of two approaches taken by courts handling issues of
religious autonomy is the neutral principles approach.

6. Civil Rights: Words and Phrases. Neutral principles have been defined as secu-
lar legal rules whose application to religious parties or disputes does not entail
theological or religious evaluations.

7. Civil Rights. The neutral principles approach to issues of religious autonomy
involves making a secular analysis of all relevant documents such as church
charters, constitutions, bylaws, articles of incorporation, canons of the church,
relevant deeds and trusts, and significant state statutes from a secular, not reli-
gious, perspective.

8. Appeal and Error. An issue not presented to or passed on by the trial court is not
appropriate for consideration on appeal.

Appeal from the District Court for Phelps County: TERRI
S. HarDER, Judge. Reversed and remanded for further
proceedings.

Robert A. Mooney, Frederick D. Stehlik, William L. Biggs,
and Abbie M. Schurman, of Gross & Welch, P.C., L.L.O.,
for appellants.
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Scott E. Daniel, of Gettman & Mills, L.L.P., and Kurth A.
Brashear, of Brashear, L.L.P., for appellees.

Heavican, C.J., WRIGHT, ConNoLLY, McCoRMACK, MILLER-
LErMAN, and CAaSSEL, JJ.

HEeavican, C.J.
INTRODUCTION

Debra Aldrich and some of her fellow parishioners (Minority
Members) at Bethel Lutheran Church (Bethel) brought this
action on behalf of Bethel against other members (Majority
Members) of Bethel. The district court dismissed for lack of
subject matter jurisdiction. The Minority Members appeal. We
reverse, and remand for further proceedings.

FACTUAL BACKGROUND

This case involves an intrachurch dispute between the
members of Bethel, a nonprofit corporation organized under
Nebraska law. Prior to January 17, 2011, Bethel, which is
located in Holdrege, Nebraska, was affiliated with the
Evangelical Lutheran Church of America (ELCA). It appears
that on May 23 and August 22, 2010, the Bethel congregation
voted by at least a two-thirds majority vote to disaffiliate from
the ELCA and instead sought to affiliate with the Lutheran
Congregation in Mission for Christ (LCMC), although infor-
mation regarding the vote is not explicitly included in the
record. The Majority Members appeared before the ELCA’s
synod council and sought the termination of their ELCA affil-
iation, but that termination was not granted.

Subsequently, and despite the decision by the synod council,
the Majority Members affiliated with the LCMC and employed
a non-ELCA pastor. In addition, Bethel’s governing documents
were amended, including Bethel’s constitution.

Following a demand on the Majority Members, the Minority
Members filed suit seeking declaratory judgment, an account-
ing, and an injunction against the dissipation of assets. In its
amended complaint, the Minority Members sought declara-
tions that (1) Bethel was a member of the ELCA; (2) Bethel
continued to be governed by its own constitution and bylaws
and by the constitution, bylaws, and continuing resolutions
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of the ELCA; (3) the Majority Members violated the Bethel
constitution and bylaws when it created a membership relation-
ship with the LCMC; (4) as an ELCA church, Bethel may not
be dually affiliated with the LCMC; (5) as an ELCA church,
Bethel may not be ministered by a non-ELCA pastor; (6) the
Majority Members have no authority over the property and
assets of Bethel; and (7) Bethel’s foundation and its assets are
subject to the control of Bethel as an ELCA affiliate and not
Bethel as an LCMC affiliate.
The Majority Members filed a motion to dismiss. The dis-
trict court granted the motion, concluding:
[The Minority Members sought] a determination by the
court that [the Majority Members’] efforts in changing
affiliation, and revising / adopting new corporate gov-
ernance documents [were] prohibited and void because
[the Majority Members] were not given permission to
do so by the Nebraska Synod Council of the ELCA.
Such determinations cannot be made without delving
into the doctrinal dispute that precipitated a majority of
the members to pursue disaffiliation from the ELCA and
how, whether, and which ELCA documents govern [the
Majority Members’] corporate actions.
The Minority Members appeal.

ASSIGNMENT OF ERROR
On appeal, the Minority Members assign, restated and con-
solidated, that the district court erred in dismissing for lack of
subject matter jurisdiction without allowing leave to amend.

STANDARD OF REVIEW
[1] A motion to dismiss for lack of jurisdiction under Neb.
Ct. R. PIdg. § 6-1112(b)(1) which is limited to a facial attack
on the pleadings is subject to a de novo standard of review.!

ANALYSIS
The Minority Members assign that the district court erred in
concluding that it did not have jurisdiction over this litigation.

' See Anderson v. Wells Fargo Fin. Accept., 269 Neb. 595, 599, 694 N.W.2d
625, 629 (2005).
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[2] The First Amendment to the U.S. Constitution prohib-
its governmental interference with religion.> This limitation
applies to all three branches of government, including the
judiciary.® There are generally two approaches courts take in
handling issues of religious autonomy.

[3,4] The first is the “deference to polity” approach, adopted
by the U.S. Supreme Court in Watson v. Jones.* This is a
rule of deference to the internal structure of decisionmaking
adopted by the church itself.’ If the church is congregational
in polity, the rule of the majority of the local congregation pre-
vails.® But if the church is hierarchical, a civil court must defer
to the decision of properly constituted hierarchal authorities
within the church.

[5-7] The second approach is known as the neutral princi-
ples approach.® Neutral principles have been defined as “secu-
lar legal rules whose application to religious parties or dis-
putes do[es] not entail theological or religious evaluations.”
This approach involves making a “secular analysis of all
relevant documents, such as church charters, constitutions,
bylaws, articles of incorporation, canons of the church, rele-
vant deeds and trusts, and significant state statutes”!® from a
secular, not religious, perspective.!! This approach is more

2 U.S. Const. amends. I and XIV.

See Kreshik v. St. Nicholas Cathedral, 363 U.S. 190, 80 S. Ct. 1037,4 L.
Ed. 2d 1140 (1960). See, also, Parizek v. Roncalli Catholic High School,
11 Neb. App. 482, 655 N.W.2d 404 (2002).

4 Watson v. Jones, 80 U.S. (13 Wall.) 679, 20 L. Ed. 666 (1871). See
Wehmer v. Fokenga, 57 Neb. 510, 78 N.W. 28 (1899).

1 William W. Bassett et al., Religious Organizations and the Law § 3:7
(2013).

°Id.
" 1d.

8 See Jones v. Wolf, 443 U.S. 595, 99 S. Ct. 3020, 61 L. Ed. 2d 775 (1979).
See, also, Medlock v. Medlock, 263 Neb. 666, 642 N.W.2d 113 (2002);
Parizek v. Roncalli Catholic High School, supra note 3.

77 CJ.S. Religious Societies § 123 at 107 (2006).
1014,
" Id.

w

v

©
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commonly used when dealing with contracts for goods or
services, or in cases involving property disputes.'?

On appeal, the Minority Members urge this court to con-
clude that the synod council’s decision not to permit Bethel to
leave the ELCA was entitled to deference under Watson. The
Minority Members alternatively argue that this case does not
involve a doctrinal dispute, but, rather, is simply one involv-
ing the interpretation and application of church governance
documents and thus can be decided using neutral principles
of law.

We agree with the Minority Members’ contention that the
district court erred in concluding that it lacked jurisdiction.
Bethel is a nonprofit corporation organized under Nebraska
law, and relevant statutes are applicable. And the issue pre-
sented by this litigation can be decided by examining state
statutes and church governance and other relevant documents
and using neutral principles of law. The district court erred in
granting the Majority Members’ motion to dismiss for lack of
subject matter jurisdiction under § 6-1112(b)(1).

[8] We reverse the decision of the district court concluding
that it lacked jurisdiction and remand this cause for further
proceedings including, though not limited to, the disposition
of the Majority Members’ still-pending motion to dismiss. We
need not address this motion on appeal, however, as it was not
passed upon by the district court."

CONCLUSION
Having concluded that the district court erred in finding that
it lacked jurisdiction over this action, we reverse, and remand
for further proceedings.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
STEPHAN, J., not participating.

12 2 William W. Bassett et al., Religious Organizations and the Law § 10:50
(2013).

13 See Niemoller v. City of Papillion, 276 Neb. 40, 752 N.W.2d 132 (2008).
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STATE OF NEBRASKA, APPELLEE, V. RODRIGO ALBERTO
ORTEGA, ALSO KNOWN AS RODRIGO
ALBERTO GARCIA, APPELLANT.

859 N.W.2d 305

Filed February 20, 2015. No. S-14-185.

Attorney Fees: Appeal and Error. When attorney fees are authorized, the trial
court exercises its discretion in setting the amount of the fee, which ruling an
appellate court will not disturb on appeal unless the court abused its discretion.
Pleas: Appeal and Error. Prior to sentencing, the withdrawal of a plea forming
the basis of a conviction is addressed to the discretion of the trial court, and its
ruling will not be disturbed on appeal absent an abuse of that discretion.
Sentences: Appeal and Error. An appellate court will not disturb a sen-
tence imposed within the statutory limits absent an abuse of discretion by the
trial court.

Affidavits: Attorney Fees. By obtaining permission to proceed in forma pau-
peris under Neb. Rev. Stat. § 25-2301.01 (Reissue 2008), a party is not granted
the payment of his or her attorney fees. Attorney fees are not the type of fees and
costs contemplated by the in forma pauperis statutes.

Right to Counsel: Attorney Fees. When counsel is appointed to represent an
indigent misdemeanor defendant pursuant to Neb. Rev. Stat. § 29-3906 (Reissue
2008), an application for attorney fees must be made to the appointing court.
Appeal and Error. Appellate courts do not generally consider arguments and
theories raised for the first time on appeal.

Effectiveness of Counsel: Proof. To prevail on a claim of ineffective assistance
of counsel under Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80
L. Ed. 2d 674 (1984), the defendant must show that counsel’s performance
was deficient and that this deficient performance actually prejudiced his or
her defense.

Effectiveness of Counsel: Records: Appeal and Error. Claims of ineffective
assistance of counsel raised for the first time on direct appeal do not require
dismissal ipso facto; the determining factor is whether the record is sufficient to
adequately review the question.

Pleas. After the entry of a plea of guilty or no contest, but before sentencing, a
court, in its discretion, may allow a defendant to withdraw his or her plea for any
fair and just reason, provided that the prosecution has not been or would not be
substantially prejudiced by its reliance on the plea entered.

Pleas: Appeal and Error. The right to withdraw a plea previously entered is
not absolute, and, in the absence of an abuse of discretion on the part of the trial
court, refusal to allow a defendant’s withdrawal of a plea will not be disturbed
on appeal.

Pleas: Proof. The burden is on the defendant to establish by clear and convincing
evidence the grounds for withdrawal of a plea.

Pleas. To support a finding that a plea of guilty has been entered freely, intel-
ligently, voluntarily, and understandingly, a court must inform a defendant
concerning (1) the nature of the charge, (2) the right to assistance of counsel,
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(3) the right to confront witnesses against the defendant, (4) the right to a jury
trial, and (5) the privilege against self-incrimination. The record must also
establish a factual basis for the plea and that the defendant knew the range of
penalties for the crime charged.

Appeal from the District Court for Dakota County, PauL J.
VAUGHAN, Judge, on appeal thereto from the County Court for
Dakota County, KurT RAGER, Judge. Judgment of District Court
affirmed in part, and in part vacated.

Randy S. Hisey and Zachary S. Hindman, of Bikakis, Mayne,
Arneson, Hindman & Hisey, for appellant.

Jon Bruning, Attorney General, and Austin N. Relph for
appellee.

WRIGHT, CONNOLLY, STEPHAN, MCCORMACK, MILLER-LERMAN,
and CASSEL, JJ.

CASSEL, J.
INTRODUCTION

After Rodrigo Alberto Ortega, also known as Rodrigo
Alberto Garcia, pled guilty to three misdemeanor charges in
the county court and was sentenced, he first appealed to the
district court. After the district court affirmed, he filed a second
appeal to the Nebraska Court of Appeals. In an order authoriz-
ing Ortega to proceed in forma pauperis on the second appeal,
the district court intended to deny payment of attorney fees
beyond the first appeal. Before this court, Ortega primarily
attacks this purported denial of attorney fees. But we conclude
that payment of attorney fees was not denied, because the dis-
trict court was not the proper court to address the issue and
no application for payment was made pursuant to the statutory
procedure. Thus, to the extent that the order may be construed
as addressing attorney fees, we vacate it. Finding no merit to
Ortega’s other claims regarding denial of permission to with-
draw his guilty pleas and allegedly excessive sentences, we
otherwise affirm.

BACKGROUND
After Ortega’s vehicle was stopped by police and he was
arrested, Ortega was charged in the county court with five
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counts. At the time of the stop, the police officers were
responding to a complaint of a suspicious vehicle. Upon
arrival, an officer observed Ortega’s vehicle stopped in the
center of the roadway. During the stop, Ortega repeatedly
disregarded the officer’s commands. Ultimately, a physical
altercation ensued, and multiple officers were required to take
Ortega into custody.

At arraignment, the county court informed Ortega of the
charges and asked him whether he wished to request counsel at
public expense. Ortega replied that he “would like to proceed
without [counsel].” The court immediately asked Ortega, “Do
you understand the Court would appoint an attorney for you at
public expense if you could not afford one?” Ortega responded,
“Yes, I do.” In response to further inquiries, Ortega confirmed
that he understood that counsel could be of assistance to him
and that no one had made any threats or promises to persuade
him to proceed without counsel. And he further confirmed
that he was not under the influence of alcohol or drugs. The
court pronounced its conclusion that Ortega had knowingly,
intelligently, and voluntarily waived the right to counsel, and
it cautioned Ortega to “let the Court know right away” if he
changed his mind.

The county court next inquired whether a plea agreement
had been made. The State responded that there was no plea
agreement. The court questioned Ortega as to his knowledge of
the possible pleas and their effect upon his rights, and Ortega
confirmed his understanding. The court further informed
Ortega of the potential sentences and the possibility that future
convictions could be enhanced. And Ortega again confirmed
that he was not under the influence of alcohol or drugs. Ortega
pled guilty to count 1, resisting arrest; count 3, driving during
revocation or impoundment; and count 4, no operator’s license,
nonresident. The State dismissed count 2, obstructing a peace
officer, and count 5, driving left of center. The court deter-
mined that Ortega had entered his pleas knowingly, voluntarily,
and intelligently, and it found him guilty.

The county court continued the matter for sentencing and
ordered the preparation of a presentence investigation report.
Several days later, Ortega filed an “Inmate Request Form”
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seeking to withdraw his guilty pleas and to stop the prepara-
tion of the presentence investigation report. As grounds for
withdrawal, Ortega alleged that he was under the influence
of drugs when he entered his pleas, because he was arraigned
only 3 days after his arrest.

Upon its own motion, the county court appointed Ortega
counsel from the public defender’s office. Despite the appoint-
ment of counsel, Ortega personally filed a second inmate
request form seeking to withdraw his guilty pleas. He again
claimed that he was under the influence of drugs when he
entered his pleas, and he further alleged that he was suf-
fering from depression and stress and that the proceeding
was “to[o] fast.” Ortega claimed that he had requested his
appointed counsel withdraw his pleas but that counsel could
not help him.

Ortega’s appointed counsel moved to withdraw and alleged
that Ortega no longer desired his representation. Counsel
attached a letter from Ortega, stating: “I’m gonna ask you
to stop doing anything you [are] doing for me. You are not
the lawyer I want to defend me. You are polluted and I have
request[ed] and sen[t] a letter to the judge to court appoint me
a different lawyer.”

A hearing was held on the motion to withdraw, and Ortega
confirmed that he no longer wanted to be represented by his
appointed counsel. He explained that he did not agree with
counsel “on a lot of things” and that whenever he asked coun-
sel to do something, counsel would “always go a different
way.” However, Ortega requested that the county court appoint
another attorney to represent him. The court overruled the
motion, concluding that no grounds had been established to
permit the withdrawal.

Ortega’s appointed counsel subsequently filed a second
motion to withdraw, alleging that Ortega was refusing to speak
with him and that there had been a breakdown of communi-
cation and trust. One day later, Ortega filed a letter detailing
“all the legal reasons” to permit the withdrawal. He stated
that he desired an “appropri[a]te” or “ade[q]uate” defense, and
he claimed that his relationship with counsel was broken and
could not be fixed.
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A second hearing was conducted, and appointed counsel
explained that the relationship between himself and Ortega had
reached such a “caustic” level that there was no “real ability”
for him to represent Ortega. Ortega again confirmed that he
wanted counsel to withdraw. However, the county court over-
ruled the motion, again finding that good cause to permit the
withdrawal had not been shown.

After denying the withdrawal, the county court proceeded
to sentencing. Rather than presenting an argument, appointed
counsel stated that Ortega had asked him to refrain from
making any comments. The court asked Ortega if there was
anything he wanted to say, and Ortega replied that he wanted
counsel to withdraw. The court responded that at that point,
Ortega was effectively proceeding pro se. Ortega asserted that
when he pled guilty, he was depressed, under a “lot of stress,”
and without the benefit of counsel. And he claimed that he
had made multiple attempts to withdraw his pleas, but counsel
refused to file an appropriate motion.

The county court sentenced Ortega to 250 days’ impris-
onment on the resisting arrest conviction, 60 days’ impris-
onment on the driving during revocation or impoundment
conviction, and 30 days’ imprisonment on the no operator’s
license, nonresident, conviction. Each sentence was ordered
to run consecutively, and Ortega was given credit for 65
days served.

Ortega, represented by new counsel, filed a timely notice
of appeal to the district court. On appeal, Ortega alleged that
his guilty pleas were not entered knowingly, voluntarily, and
intelligently and that his sentences were unreasonable. But the
district court observed that at the time Ortega entered his pleas,
he had been informed of the charges, his rights, and the conse-
quences of a guilty plea. And it determined that his sentences
were within the statutory guidelines. It therefore affirmed his
convictions and sentences.

Ortega filed a timely notice of appeal to the Court of
Appeals, along with a poverty affidavit and a motion to pro-
ceed in forma pauperis. The district court granted the motion
to proceed in forma pauperis, but in its order doing so, it struck
out the provision stating that Ortega’s “fees” would be paid
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by Dakota County, Nebraska. Thus, the relevant portion of the
order read, “IT IS ORDERED: that the defendant is allowed to
proceed with his appeal in forma pauperis and that the fees—and
costs of said appeal shall be paid by Dakota County.”

Based upon the denial of Ortega’s “fees,” his appellate
counsel filed a motion to withdraw in the Court of Appeals.
Appellate counsel alleged that they had been appointed to rep-
resent Ortega in his appeal and that, pursuant to his direction,
they had been required to file a notice of appeal to the Court
of Appeals. However, they claimed that the district court had
denied them payment by striking out the term “fees” from the
order in forma pauperis. The Court of Appeals overruled the
motion, and we moved the case to our docket pursuant to statu-
tory authority.'

Ortega’s appellate counsel filed a second motion to with-
draw in this court. They explained that after the denial of
the prior motion, they filed a second motion to proceed in
forma pauperis in the district court. They also stated that
the district court indicated in an e-mail that it did not intend
to rule on the motion, because it believed that it did not
have jurisdiction. According to Ortega’s appellate counsel, the
court further explained that it did not believe Ortega had the
right to appointed counsel after his first appeal to the district
court. However, the above actions do not appear in the record
received from the district court, and we do not have any tran-
script including either the second motion or any ruling on the
motion. We overruled the second motion to withdraw without
prejudice and permitted appellate counsel to brief the issue of
attorney fees.

After briefing was completed, we heard oral arguments. At
oral argument, appellate counsel reported that the district court
had later ruled on the second motion, confirming its inten-
tion to deny attorney fees, and counsel sought leave to file a
supplemental transcript. We now overrule this request as moot.
As discussed in greater detail below, the granting of counsel’s
request would not affect the result of our analysis.

! See Neb. Rev. Stat. § 24-1106(3) (Reissue 2008).
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ASSIGNMENTS OF ERROR
Ortega assigns, consolidated and reordered, that the dis-
trict court erred in (1) ordering that his attorney fees would
not be paid at public expense; (2) rejecting his claim that
his guilty pleas were not entered knowingly, voluntarily, and
intelligently; and (3) rejecting his claim that his sentences
were unreasonable.

STANDARD OF REVIEW

[1] When attorney fees are authorized, the trial court exer-
cises its discretion in setting the amount of the fee, which
ruling an appellate court will not disturb on appeal unless the
court abused its discretion.’

[2] Prior to sentencing, the withdrawal of a plea forming the
basis of a conviction is addressed to the discretion of the trial
court, and its ruling will not be disturbed on appeal absent an
abuse of that discretion.?

[3] An appellate court will not disturb a sentence imposed
within the statutory limits absent an abuse of discretion by the
trial court.*

ANALYSIS
We begin our analysis with the primary issue of appellate
counsel’s attorney fees. We then turn to Ortega’s remain-
ing claims.

ATTORNEY FEES

Ortega argues that pursuant to Neb. Ct. R. App. P. § 2-103,
his appellate counsel were required to represent him before the
Court of Appeals, unless permitted to withdraw. And he claims
that by striking out the term “fees” from the order in forma
pauperis, the district court denied his appellate counsel pay-
ment for their representation.

We acknowledge, as did the State in its brief, that the district
court, in striking out the term “fees” from the order in forma

2 In re Guardianship of Brydon P., 286 Neb. 661, 838 N.W.2d 262 (2013).
3 State v. Williams, 276 Neb. 716, 757 N.W.2d 187 (2008).
4 State v. McGuire, 286 Neb. 494, 837 N.W.2d 767 (2013).
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pauperis, intended to deny the payment of attorney fees. But
the district court’s belief that it could deny Ortega’s attorney
fees through the order in forma pauperis was flawed. Thus, this
assigned error evidences several misconceptions.

The first, and most fundamental, misconception is the
notion that the striking of the words “fees and” from the
order granting leave to proceed in forma pauperis affected
the right to or amount of any attorney fees for Ortega’s court-
appointed counsel.

The district court’s attempt to deny attorney fees by means
of an interlineation within the order in forma pauperis failed
for two reasons. First, the court conflated the “fees” regard-
ing permission to proceed in forma pauperis with fees for a
court-appointed attorney. Second, the determination of fees is
regulated by a separate statutory procedure, which directs the
question in the first instance to the appointing court. In this
instance, that means the county court. We explain each reason
in more detail.

Both civil and criminal proceedings in forma pauperis are
governed by Neb. Rev. Stat. § 25-2301 et seq. (Reissue 2008).°
Section 25-2301(2) sets forth that “[i]n forma pauperis means
the permission given by the court for a party to proceed with-
out prepayment of fees and costs or security.” However, the
“fees” specified in § 25-2301(2) do not include a party’s attor-
ney fees.

In considering § 25-2301.02, we have observed that the fees,
costs, or security referred to are those customarily required to
docket an appeal.® And the statutes delineate various specific
fees, costs, or security that a party is excused from paying
by proceeding in forma pauperis, including the service of all
necessary writs, process, and proceedings’; the subpoena of
any witnesses that have material and necessary evidence®; the

5 See Glass v. Kenney, 268 Neb. 704, 687 N.W.2d 907 (2004).
¢ See id.

7§ 25-2302.

8§ 25-2304.



180 290 NEBRASKA REPORTS

preparation of the record on appeal®; and the printing of appel-
late briefs.!

[4] But the statutes governing proceedings in forma pau-
peris make no mention of a party’s attorney fees. By obtaining
permission to proceed in forma pauperis under § 25-2301.01,
a party is not granted the payment of his or her attorney fees.
Attorney fees are not the type of “fees and costs” contemplated
by the in forma pauperis statutes.

[5] Rather, for appointed counsel to obtain payment for his
or her representation of an indigent criminal defendant, a sepa-
rate application must be made to the appropriate court.!! When
counsel is appointed to represent an indigent misdemeanor
defendant pursuant to § 29-3906, an application for attorney
fees must be made to the “appointing court.” Although no
order appointing appellate counsel appears within the record,
Ortega’s notice of appeal from the county court to the district
court was filed by appellate counsel. Thus, it is apparent that
they were appointed by the county court.

Because the county court was the appointing court in this
case and the district court functioned purely as an intermediate
appellate court,'? the county court was and remains the appro-
priate court for an application for attorney fees. But the record
does not disclose any application by appellate counsel for the
payment of their attorney fees pursuant to the statutory proce-
dure. Thus, the propriety of appellate counsel’s fees was not an
issue properly before the district court.

The payment of appellate counsel’s fees was an issue to
be determined, in the first instance, by the county court. And
an application for court-appointed attorney fees would be
appropriately addressed to the county court, after the district
court acts upon our mandate and issues its mandate to the
county court. “The court, upon hearing the application, shall
fix reasonable expenses and fees, and the county board shall

 §§ 25-2305 and 25-2306.

108 25-2307.

I See Neb. Rev. Stat. §§ 29-3905 and 29-3906 (Reissue 2008).
12 See State v. Boham, 233 Neb. 679, 447 N.W.2d 485 (1989).
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allow payment to counsel in the full amount determined by the
court.”” To the extent that the district court purported to deny
attorney fees for Ortega’s court-appointed counsel, we vacate
its order. At this point, there is no order effectively granting or
denying attorney fees for Ortega’s appellate counsel.

However, in order to assist the lower courts, we briefly
address Ortega’s argument regarding § 2-103 of our appellate
rules of procedure. That rule states:

(A) Representation on Appeal. Counsel appointed in
district court to represent a defendant in a criminal case
other than a postconviction action shall, upon request by
the defendant after judgment, file a notice of appeal and
continue to represent the defendant unless permitted to
withdraw by this court.

(B) Motion to Withdraw. A motion of court-appointed
counsel for permission to withdraw shall state the reason
for the request, and shall be served upon opposing coun-
sel by regular mail and on the defendant by certified mail
to the defendant’s last-known address. An original and
one copy of the motion and proof of service shall be filed
with the Supreme Court Clerk.

Ortega claims that pursuant to § 2-103, appellate counsel
were obligated to continue the representation beyond his first
appeal to the district court. But Ortega’s reliance upon § 2-103
is unfounded.

As Ortega’s counsel forthrightly conceded at oral argument,
§ 2-103 does not create any substantive right to counsel at
public expense. Those rights flow from our federal and state
Constitutions."* In some instances, a statute may also provide
for appointment of counsel at public expense."”

Rather, § 2-103 ensures orderly proceedings by mandating
that after an appeal is perfected, counsel in the court below is
deemed as counsel in the appellate court until a withdrawal

13§ 29-3905.

14 See, Gideon v. Wainwright, 372 U.S. 335, 83 S. Ct. 792, 9 L. Ed. 2d 799
(1963); State v. Hughan, 13 Neb. App. 862, 703 N.W.2d 263 (2005).

15 See §§ 29-3905 and 29-3906. See, also, Neb. Rev. Stat. § 29-3004
(Reissue 2008).
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of appearance has been filed. And counsel in any criminal
case pending in an appellate court may withdraw only after
obtaining permission of the appellate court.'® A recent decision
of the Court of Appeals illustrates the disruption to orderly
procedure that may flow from counsel’s failure to make the
appropriate motion to withdraw.!”

In the case before us, counsel complied with § 2-103 and
filed an appropriate motion to withdraw. Indeed, counsel did
so twice. But because of the district court’s irregular order
purporting to deny attorney fees, both motions were overruled.
Instead, we directed counsel to address the matter in briefing,
and counsel did so. These circumstances should be considered
when the county court addresses a proper application for attor-
ney fees. Having disposed of the primary matter before us,
we now turn to the issues pertaining to Ortega’s convictions
and sentences.

WITHDRAWAL OF PLEAS

Ortega assigns that the district court erred in rejecting his
claim that his guilty pleas were not entered knowingly, vol-
untarily, and intelligently. He argues that at the time of his
pleas, he was under the influence of drugs and was suffering
from stress and depression. And he claims that any failure
to preserve this issue for appeal was the result of ineffective
assistance of counsel.

[6] This assignment of error raises a needlessly complex
procedural question as to how the issue should be addressed
in this appeal. In the county court, Ortega’s appointed counsel
never filed a motion to withdraw Ortega’s guilty pleas. And
we have stated that appellate courts do not generally consider
arguments and theories raised for the first time on appeal.'® In
apparent recognition of this principle, Ortega asserts that any
failure to raise this issue before the county court was ineffec-
tive assistance of counsel.

16 See § 2-103(1). See, also, Neb. Ct. R. App. P. § 2-101(F)(1) (rev. 2015).
17 See State v. Agok, 22 Neb. App. 536, 857 N.W.2d 72 (2014).
18 See Bedore v. Ranch Oil Co., 282 Neb. 553, 805 N.W.2d 68 (2011).
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But Ortega himself made numerous requests to the county
court to withdraw his pleas. He filed two inmate request forms
in the county court seeking to withdraw his pleas. And at sen-
tencing, he asserted that he had been under the influence of
stress and depression when he pleaded guilty and he referred to
his prior efforts to withdraw his pleas. However, these requests
were never explicitly ruled upon, and the court ultimately sen-
tenced Ortega.

Thus, we are presented with Ortega’s claim that his coun-
sel was ineffective for failing to make a motion which
Ortega himself made on multiple occasions, along with the
additional complication that the county court never explicitly
addressed Ortega’s requests. To resolve this quandary, we
consider the sentencing of Ortega as a denial of his requests.
In his argument at the sentencing hearing, Ortega renewed
his assertions that he did not make his pleas knowingly and
intelligently; yet, the court proceeded to impose its sentences.
We therefore consider the issue as properly preserved for
appellate review.

[7.,8] However, we decline to address any claim of ineffec-
tive assistance of counsel predicated on this issue in this subse-
quent appeal. To prevail on a claim of ineffective assistance of
counsel under Strickland v. Washington,” the defendant must
show that counsel’s performance was deficient and that this
deficient performance actually prejudiced his or her defense.”
Claims of ineffective assistance of counsel raised for the first
time on direct appeal do not require dismissal ipso facto; the
determining factor is whether the record is sufficient to ade-
quately review the question.?!

[9] The record is insufficient to address Ortega’s claim of
ineffective assistance of counsel. The record is silent as to
counsel’s motivations in failing to bring a motion to withdraw
Ortega’s pleas. Our case law provides that after the entry of a
plea of guilty or no contest, but before sentencing, a court, in

19 Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

20 State v. Sellers, 279 Neb. 220, 777 N.W.2d 779 (2010).
2.
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its discretion, may allow a defendant to withdraw his or her
plea for any fair and just reason, provided that the prosecu-
tion has not been or would not be substantially prejudiced by
its reliance on the plea entered.”? It is possible that counsel
believed that no fair and just reason existed for the withdrawal
of Ortega’s pleas and that the refusal to bring the motion was a
strategic decision. Without a more complete record, we decline
to address the issue.

[10,11] We now turn to the county court’s denial of Ortega’s
requests to withdraw his pleas on the grounds espoused by
Ortega. We have held that the right to withdraw a plea previ-
ously entered is not absolute, and, in the absence of an abuse
of discretion on the part of the trial court, refusal to allow
a defendant’s withdrawal of a plea will not be disturbed
on appeal.” The burden is on the defendant to establish by
clear and convincing evidence the grounds for withdrawal of
a plea.”

[12] We find no merit to Ortega’s assertion that his pleas
were not entered knowingly, voluntarily, and intelligently on
the basis that he was under the influence of drugs, stress, or
depression. The record affirmatively establishes that Ortega
understood the nature of the plea hearing and the effect of his
guilty pleas. To support a finding that a plea of guilty has been
entered freely, intelligently, voluntarily, and understandingly,
a court must inform a defendant concerning (1) the nature of
the charge, (2) the right to assistance of counsel, (3) the right
to confront witnesses against the defendant, (4) the right to
a jury trial, and (5) the privilege against self-incrimination.
The record must also establish a factual basis for the plea
and that the defendant knew the range of penalties for the
crime charged.”

The county court complied with all of these requirements.
Ortega confirmed his understanding of the charges, the right

22 See Williams, supra note 3.

2 See id.

% Id.

%5 See State v. Schneider, 263 Neb. 318, 640 N.W.2d 8 (2002).
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to assistance of counsel, the effect of a guilty plea upon his
constitutional rights, and the possible penalties. And on two
occasions, he confirmed that he was not under the influence of
drugs. Thus, Ortega’s assertion that his pleas were not entered
knowingly, voluntarily, and intelligently is affirmatively refuted
by the record.

Ortega attempts to compare this case to State v. Schurman *
in which the Court of Appeals concluded that the defendant
should have been permitted to withdraw his pleas on the bases
that the defendant exhibited confusion during the plea hear-
ing and was suffering from bipolar disorder and hearing loss.
However, in contrast to Schurman, Ortega did not exhibit any
confusion during the plea hearing. Ortega responded appro-
priately to each of the county court’s questions, and he con-
firmed his understanding of the proceeding on multiple occa-
sions. Thus, we disagree that Schurman supports Ortega’s
assigned error.

We find no abuse of discretion in the county court’s refusal to
permit the withdrawal of Ortega’s pleas. The record established
that Ortega’s bare assertions of impairment were unfounded.
This assignment of error is without merit.

EXCESSIVE SENTENCES

Ortega asserts that his sentences were unreasonable, because
they were near the maximum permitted by the statutory guide-
lines. He further asserts that the circumstances of the crimes
did not warrant the sentences imposed.

Ortega’s sentences were within the statutory guidelines. The
principles of law governing review of sentences imposed in
criminal cases are so familiar that we need not repeat them
here.?”’” Based upon the relevant sentencing factors, we do not
find Ortega’s sentences to be an abuse of discretion. Ortega
had an extensive prior criminal history, including several
convictions similar to those in the present case. He had previ-
ous convictions for no valid operator’s license; driving under

% State v. Schurman, 17 Neb. App. 431, 762 N.W.2d 337 (2009).
27 See State v. Tolbert, 288 Neb. 732, 851 N.W.2d 74 (2014).
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suspension; driving during revocation; refusing to comply
with the orders of police; and hindering, delaying, or inter-
rupting an arrest. Ortega’s criminal history demonstrates a
continued disregard for the lawful authority of police and the
laws governing the operation of motor vehicles in the State of
Nebraska. This assignment clearly lacks merit.

CONCLUSION
We find no merit to Ortega’s assertion that the district
court’s order in forma pauperis had the legal effect of denying
his appellate counsel payment for their representation. Further,
the district court was not the proper court to address the issue
of attorney fees. To the extent that the district court’s order
granting leave to proceed in forma pauperis may be under-
stood as addressing attorney fees, we vacate the order. As to
Ortega’s other claims, the record establishes that his guilty
pleas were entered knowingly, voluntarily, and intelligently
and that his sentences were not excessive. We affirm the judg-
ment of the district court, which affirmed Ortega’s convictions
and sentences.
AFFIRMED IN PART, AND IN PART VACATED.
Heavican, C.J., participating on briefs.

STATE OF NEBRASKA, APPELLEE, V.
ARrON D. WELLS, SR., APPELLANT.
859 N.w.2d 316

Filed February 20, 2015. No. S-14-331.

1. Constitutional Law: Search and Seizure: Motions to Suppress: Appeal and
Error. In reviewing a trial court’s ruling on a motion to suppress based on a
claimed violation of the Fourth Amendment, an appellate court applies a two-part
standard of review. Regarding historical facts, an appellate court reviews the trial
court’s findings for clear error. But whether those facts trigger or violate Fourth
Amendment protections is a question of law that an appellate court reviews inde-
pendently of the trial court’s determination.

2. Convictions: Appeal and Error. In reviewing a criminal conviction, an appel-
late court does not resolve conflicts in the evidence, pass on the credibility of
witnesses, or reweigh the evidence. Such matters are for the finder of fact, and
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a conviction will be affirmed, in the absence of prejudicial error, if the evi-
dence, viewed and construed most favorably to the State, is sufficient to support
the conviction.

Constitutional Law: Search and Seizure. The Fourth Amendment to the U.S.
Constitution and article I, § 7, of the Nebraska Constitution guarantee against
unreasonable search and seizure.

Search and Seizure: Evidence: Trial. Evidence obtained as the fruit of an illegal
search or seizure is inadmissible in a state prosecution and must be excluded.
Constitutional Law: Police Officers and Sheriffs: Search and Seizure: Appeal
and Error. To determine whether an encounter between an officer and a
citizen reaches the level of a seizure under the Fourth Amendment to the U.S.
Constitution, an appellate court employs the analysis set forth in State v.
Van Ackeren, 242 Neb. 479, 495 N.W.2d 630 (1993), which describes the three
levels, or tiers, of police-citizen encounters.

Constitutional Law: Police Officers and Sheriffs: Search and Seizure. A tier-
one police-citizen encounter involves the voluntary cooperation of the citizen
elicited through noncoercive questioning and does not involve any restraint of the
liberty of the citizen.

Police Officers and Sheriffs: Search and Seizure. A tier-two police-citizen
encounter constitutes an investigatory stop as defined by Terry v. Ohio, 392
U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). Such an encounter involves
a brief, nonintrusive detention during a frisk for weapons or preliminary
questioning.

Police Officers and Sheriffs: Search and Seizure: Arrests. A tier-three police-
citizen encounter constitutes an arrest. An arrest involves a highly intrusive or
lengthy search or detention.

Constitutional Law: Police Officers and Sheriffs: Search and Seizure. Tier-
two and tier-three police-citizen encounters are seizures sufficient to invoke the
protections of the Fourth Amendment to the U.S. Constitution.

Investigative Stops: Police Officers and Sheriffs. When conducting an investi-
gatory stop, an officer must employ the least intrusive means reasonably available
to verify or dispel the officer’s suspicion in a short period of time.

____.An investigatory stop requires only that an officer have specific and
articulable facts sufficient to give rise to a reasonable suspicion that criminal
activity is afoot.

Investigative Stops: Police Officers and Sheriffs: Probable Cause. Whether
a police officer has a reasonable suspicion based on sufficient articulable facts
depends on the totality of the circumstances and must be determined on a case-
by-case basis.

Police Officers and Sheriffs: Probable Cause. In determining whether a police
officer acted reasonably, it is not the officer’s inchoate or unparticularized
suspicion or hunch that will be given due weight, but the specific reasonable
inferences which the officer is entitled to draw from the facts in light of the offi-
cer’s experience.

Investigative Stops: Probable Cause: Appeal and Error. An appellate court
reviews the district court’s finding of reasonable suspicion de novo.
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Constitutional Law: Search and Seizure. Searches conducted outside the judi-
cial process, without prior approval by a judge or magistrate, are per se unreason-
able under the Fourth Amendment to the U.S. Constitution, subject only to a few
specifically established and well-delineated exceptions.

Warrantless Searches. The warrantless search exceptions recognized by the
Nebraska Supreme Court include: (1) searches undertaken with consent, (2)
searches under exigent circumstances, (3) inventory searches, (4) searches of
evidence in plain view, and (5) searches incident to a valid arrest.

Search and Seizure: Arrests. A search made without a warrant is valid if made
incidental to a lawful arrest.

Police Officers and Sheriffs: Search and Seizure: Arrests. After an arrest is
made, the arresting officer may search the person to remove any weapons that the
latter might seek to use in order to resist arrest or effect his or her escape and also
to search for and seize any evidence on the arrestee’s person in order to prevent
its concealment or destruction.

Arrests. Neb. Rev. Stat. § 28-1409(2) (Reissue 2008) diminishes the common-
law right to resist unlawful arrest and provides that regardless of whether the
arrest is legal, one may not forcibly resist an arrest.

Criminal Law: Evidence: Appeal and Error. The relevant question for an
appellate court is whether, after viewing the evidence in the light most favorable
to the prosecution, any rational trier of fact could have found the essential ele-
ments of the crime beyond a reasonable doubt.

Evidence: Appeal and Error. As with any sufficiency claim, regardless of
whether the evidence is direct, circumstantial, or a combination thereof, an appel-
late court does not resolve conflicts in the evidence, pass on the credibility of
witnesses, or reweigh the evidence; such matters are for the finder of fact.
Police Officers and Sheriffs: Assault. Neb. Rev. Stat. § 28-931 (Cum. Supp.
2010) provides that a person commits the offense of assault on an officer in the
third degree if he or she intentionally, knowingly, or recklessly causes bodily
injury to a peace officer and the offense is committed while such officer is
engaged in the performance of his or her official duties.

Criminal Law: Words and Phrases. Neb. Rev. Stat. § 28-109(4) (Reissue 2008)
defines physical pain as a bodily injury.

Appeal from the District Court for Lancaster County:

STePHANIE F. StaCy, Judge. Affirmed.

Mark E. Rappl for appellant.

Jon Bruning, Attorney General, and George R. Love for
appellee.

Heavican, C.J., ConNoLLY, STEPHAN, McCORMACK, MILLER-

LeErMAN, and CASSEL, JJ.
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HEeavican, C.J.
NATURE OF CASE

Aron D. Wells, Sr., was convicted in the district court for
Lancaster County, Nebraska, of one count of third degree
assault of an officer and one count of possession of a con-
trolled substance. Wells alleges that the court erred in overrul-
ing his motion to suppress evidence and that there was insuf-
ficient evidence to sustain a conviction of assault on an officer.
We conclude that the district court did not err in denying Wells’
motion to suppress and that there was sufficient evidence to
support a conviction.

BACKGROUND

On January 13,2012, investigators Timothy Cronin and Scott
Parker, police officers serving on the Lincoln/Lancaster County
drug task force, were conducting surveillance in Lincoln,
Nebraska. The investigators were wearing plain clothes and
were in an unmarked car in the parking lot of a local fast-food
restaurant located on the corner of 13th and E Streets. Cronin
described the area immediately surrounding 13th and E Streets
as the “epicenter of narcotics” in Lincoln. Cronin testified that
his opinion was based on numerous narcotics arrests made in
that area, interviews from confidential informants, “proffer
interview reports,” police intelligence reports, and results of
the police department’s undercover controlled substances pur-
chase operations.

The investigators were positioned in the parking lot so
that they could observe activity occurring at a gas station and
convenience store located across the street from the fast-food
restaurant. At approximately 5 p.m., the investigators observed
a black 1976 Buick pull into the convenience store parking lot.
Cronin believed the driver to be an individual whom Cronin
had previously arrested for narcotics possession. Cronin was
also familiar with reports that the driver of the Buick had pre-
viously purchased drugs from an undercover officer. Cronin
testified that he had also received “more recent” police intel-
ligence regarding the driver’s involvement with narcotics, but
did not elaborate.
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Over the course of 10 minutes, Cronin and Parker observed
“five to six” people approach the driver’s side front window
of the Buick, stay for “[jJust a matter of seconds,” and then
leave. Cronin could not tell whether the window was down, but
he assumed it was down based on how the individuals inter-
acted with the driver. Cronin did not observe anyone carrying
anything to the car or carrying anything after leaving the car.
Based on what he observed, Cronin did not get the impression
that the individuals approaching the car were there to shop at
the convenience store. Cronin suspected the driver of selling
narcotics and explained that based on his experience and train-
ing, it was common for drugs to be sold from vehicles either
by the potential buyer or seller contacting the driver at a car
window or by the driver’s having the buyer or seller enter the
car, driving the car around the block, and then dropping off the
buyer or seller.

Cronin recognized one of the individuals that approached
the Buick as Wells. Cronin had had numerous contacts with
Wells and had previously arrested Wells on a drug offense.
After Wells walked away from the Buick, the investigators
observed Wells flag down a Ford Contour driving eastbound on
E Street. The Ford stopped, and Wells had a 10- to 15-second
conversation with the two occupants of the car. Wells pointed
to a nearby parking lot. The Ford drove to the parking lot, and
Wells began to walk toward the parking lot. The investigators
drove their unmarked car to that parking lot and parked 10 to
20 feet away from the Ford.

The investigators approached the Ford with their badges
out and service weapons visible. Cronin observed that Wells
was in the back seat on the passenger side of the Ford.
Cronin made eye contact with Wells as Cronin neared the
rear passenger door. Cronin recognized the driver of the Ford
as a known drug trafficker/user, because the driver was eas-
ily recognizable by his facial tattoos. As the investigators
approached the car, Cronin testified that he saw Wells digging
into Wells’ right pocket and that Wells’ arm appeared to be
under his jacket. Cronin testified that he “was very concerned
[Wells] was either retrieving or hiding a weapon, or hiding
narcotics on his person.” When Cronin arrived at the car,
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Wells” arm was still underneath his jacket. Cronin opened the
door, grabbed control of Wells’ arm, and pulled Wells out of
the car.

After Wells was removed from the car, Cronin placed him
in handcuffs. Cronin testified that he asked Wells “if he had
anything on him” and that Wells replied he did not. Cronin ini-
tially testified that he “asked him if [he] could search him” and
that Wells replied that he could. Cronin later testified that he
asked Wells if he “could pat him down.” Cronin then “began
doing a pat search and search of his pockets where [Wells]
was digging at.” Cronin put his fingers into a coin pocket on
the right side of Wells’ pants and felt a plastic baggie. Cronin
could not tell if there was anything in the baggie, but suspected
it might contain a controlled substance.

Cronin testified that after he put his fingers in Wells’ pocket,
Wells tried to spin around. Wells began kicking backward
toward Cronin and struck Cronin in the knee and thigh area
four or five times. Cronin stated that the kicking hurt for
about a minute but did not leave any lasting injuries. After
Wells began struggling, Cronin and Parker “took [Wells] to the
ground.” The investigators observed a large pool of blood com-
ing from Wells’ face while he was lying on the ground. Cronin
testified that after Wells was lying on the ground, Wells told
the investigators that they could not search him.

After Wells was subdued, Cronin searched Wells’ coin
pocket and discovered baggies of crack cocaine and marijuana.
Wells was not charged in connection with the marijuana. At
trial, Wells stipulated that the other baggie did indeed contain
crack cocaine. According to a police officer who arrived after
the altercation occurred, Wells told that officer that Cronin had
punched him and that Cronin did not have probable cause to
search Wells.

Wells was taken to the hospital to receive treatment for his
injuries. After the altercation with Wells, Cronin had a small
cut on his hand and went to the hospital to receive treatment
as well. Cronin testified that while they were both at the hos-
pital, Wells apologized for kicking Cronin. Cronin stated that
he did not prompt Wells to speak to him and that he did not
ask Wells any questions.
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Wells’ testimony at trial presented a different version of
the events. Wells testified that he flagged down the Ford in
the street to ask the driver for a ride. According to Wells, the
driver said that he would give Wells a ride, but he needed to
clean out the back seat of his car, and that that was the reason
why the Ford had pulled into the parking lot. Wells testified
that while he was in the back seat, Cronin came up to the car
and pulled Wells out. After being placed in handcuffs, Cronin
asked Wells if he could search him and Wells stated that he
said no. Wells also explained in his testimony that based on
how he was positioned against the car, it would have been
impossible for him to kick Cronin the way Cronin alleged.
Wells admitted that he did pull away from Cronin while he
was being searched, but that he never tried to fight Cronin.
Instead, according to Wells, Cronin punched him in the face,
put him in a choke hold, and threw him to the ground. Wells
also denied that while at the hospital, he apologized to Cronin
for kicking him. On cross-examination, Wells admitted to hav-
ing crack cocaine in his pocket and admitted to using crack
cocaine before the incident. Wells estimated that he probably
smoked the crack cocaine 30 minutes before his contact with
the investigators.

At trial, Wells filed a motion to suppress, seeking an order
to suppress all evidence seized from him on January 13, 2012.
Making essentially the same argument Wells now makes on
appeal, he argued that Cronin’s initial detention or arrest of
Wells was an illegal seizure under the Fourth Amendment
and that Cronin’s warrantless search of Wells constituted an
illegal search under the Fourth Amendment. On November 19,
2013, the district court overruled Wells’ motion to suppress.
The district court noted that it “found Cronin’s testimony
to be credible, both as it respected the area of 13th and ‘E’
Streets generally, and as it respected the events of January
13,201[2].”

As to the initial detention, the district court found Cronin’s
detention of Wells to be a valid Terry stop, determining that
the investigators had reasonable suspicion to believe Wells was
engaged in suspicious activity. Further, the court found that
“[ulnder the circumstances, Cronin was justified in removing
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Wells from the Contour and placing him in handcuffs to pro-
tect the investigators and to prevent the destruction of evi-
dence while he conducted his investigation.”

Regarding the search, the district court stated that it did not
find Wells’ testimony that he did not give consent to Cronin to
be credible. The court concluded that Wells did initially give
consent for Cronin to search Wells. The district court further
concluded that Cronin’s discovery of the plastic baggie, com-
bined with Wells’ resistance in response, gave Cronin prob-
able cause to search further after Wells withdrew his consent.
Therefore, the subsequent search of Wells, after he withdrew
consent, was supported by probable cause and did not violate
the Fourth Amendment.

Wells was charged with one count of third degree assault
of an officer and one count of possession of a controlled sub-
stance. At a bench trial on January 24, 2014, the district court
found Wells guilty of both charges. On March 26, Wells was
sentenced to 12 to 30 months’ imprisonment for the first count
and 12 to 18 months’ imprisonment for the second count, with
the sentences to be served consecutively. Wells timely filed a
notice of appeal on April 14.

ASSIGNMENTS OF ERROR
Wells assigns as error that (1) the court erred in overrul-
ing his motion to suppress and (2) the court erred in find-
ing him guilty of the offense of third degree assault on
an officer because insufficient evidence existed to support
said conviction.

STANDARD OF REVIEW
[1] In reviewing a trial court’s ruling on a motion to sup-
press based on a claimed violation of the Fourth Amendment,
we apply a two-part standard of review.! Regarding histori-
cal facts, we review the trial court’s findings for clear error.’
But whether those facts trigger or violate Fourth Amendment

! State v. Hedgcock, 277 Neb. 805, 765 N.W.2d 469 (2009).
2 1d.
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protections is a question of law that we review independently
of the trial court’s determination.’

[2] In reviewing a criminal conviction, an appellate court
does not resolve conflicts in the evidence, pass on the cred-
ibility of witnesses, or reweigh the evidence. Such matters are
for the finder of fact, and a conviction will be affirmed, in
the absence of prejudicial error, if the evidence, viewed and
construed most favorably to the State, is sufficient to support
the conviction.*

ANALYSIS
Motion to Suppress.

[3.4] Wells assigns that the trial court erred in overruling his
motion to suppress. At trial, Wells sought to exclude evidence
gathered by Cronin on January 13, 2012, on the ground that
it was obtained in violation of the Fourth Amendment. The
Fourth Amendment to the U.S. Constitution and article I, § 7,
of the Nebraska Constitution guarantee against unreasonable
search and seizure. Evidence obtained as the fruit of an illegal
search or seizure is inadmissible in a state prosecution and
must be excluded.’

Classifying Initial Detention.

[5-9] To determine whether an encounter between an offi-
cer and a citizen reaches the level of a seizure under the
Fourth Amendment to the U.S. Constitution, an appellate court
employs the analysis set forth in State v. Van Ackeren,® which
describes the three levels, or tiers, of police-citizen encoun-
ters.” A tier-one police-citizen encounter involves the volun-
tary cooperation of the citizen elicited through noncoercive
questioning and does not involve any restraint of the liberty

3 1d.

4 State v. Keuhn, 273 Neb. 219, 728 N.W.2d 589 (2007).

3 See State v. Kelley, 265 Neb. 563, 658 N.W.2d 279 (2003).
© State v. Van Ackeren, 242 Neb. 479, 495 N.W.2d 630 (1993).
7 State v. Hedgcock, supra note 1.
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of the citizen.® A tier-two police-citizen encounter consti-
tutes an investigatory stop as defined by Terry v. Ohio.’ Such
an encounter involves a brief, nonintrusive detention dur-
ing a frisk for weapons or preliminary questioning.'” A tier-
three police-citizen encounter constitutes an arrest.!' An arrest
involves a highly intrusive or lengthy search or detention.'”
Tier-two and tier-three police-citizen encounters are seizures
sufficient to invoke the protections of the Fourth Amendment
to the U.S. Constitution."

[10] Wells argues that Cronin’s use of handcuffs transformed
an investigatory detention into a de facto arrest. When conduct-
ing an investigatory stop, an officer must employ “the least
intrusive means reasonably available to verify or dispel the
officer’s suspicion in a short period of time.”'* If unreason-
able force is used or if it lasts for an unreasonably long period
of time, then a detention may turn into a de facto arrest."”
An examination of the case law leads to the conclusion that
there is often a gray area between investigatory detentions and
arrests, and *“‘we must not adhere to “rigid time limitations” or
“bright line rules,” . . . but must use “common sense and ordi-
nary human experience.”””!

This court has not discussed under what circumstances the
use of handcuffs would transform an investigatory detention

8 State v. Casillas, 279 Neb. 820, 782 N.W.2d 882 (2010).

 Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). See
State v. Hedgcock, supra note 1.

10" State v. Hedgcock, supra note 1.

' Id. (citing State v. Van Ackeren, supra note 6).
2 1d.

13 State v. Hedgcock, supra note 1.

4 Florida v. Royer, 460 U.S. 491, 500, 103 S. Ct. 1319, 75 L. Ed. 2d 229
(1983).

5 U.S. v. Maltais, 403 F.3d 550 (8th Cir. 2005).

16 State v. Van Ackeren, supra note 6, 242 Neb. at 490, 495 N.W.2d at 638

(quoting United States v. Sharpe, 470 U.S. 675, 105 S. Ct. 1568, 84 L. Ed.
2d 605 (1985)).
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into a custodial arrest. The use of handcuffs has been approved
when it was reasonably necessary to protect officer safety
during an investigative stop.'” For example, in United States
v. Thompson,'® the defendant attempted to reach inside his
coat pocket several times while an officer was performing a
Terry frisk. The officer warned the defendant to stop or else
he would place him in handcuffs."” After the defendant again
tried to reach in his pocket, the officer put the defendant in
handcuffs.? The Ninth Circuit held that the use of handcuffs
was a reasonable precaution for officer safety and did not
transform the stop into a custodial arrest.?’ And in United
States v. Purry,?* an officer detained a suspected bank robber.
The officer placed the suspect in handcuffs after the suspect
turned and pulled away’” when the officer put his arm on
the suspect.” The District of Columbia Circuit determined
that given the circumstances, the use of handcuffs constituted
reasonable force and did not transform the stop into a custo-
dial arrest.*

But the use of handcuffs may not be justified when the facts
do not justify a belief that the suspect may be dangerous. In
State v. Williams,” an officer was dispatched to investigate
a burglar alarm sounding inside a nearby home. The officer
noticed a car parked outside the front of the house, and as the
officer approached, the car’s headlights turned on and the car
began to move.* The officer pulled his patrol car in front of

1333

17 See, e.g., U.S. v. Miller, 974 F.2d 953 (8th Cir. 1992); U.S. v. Crittendon,
883 F.2d 326 (4th Cir. 1989); U.S. v. Hastamorir, 881 F.2d 1551 (11th Cir.
1989); U.S. v. Glenna, 878 F.2d 967 (7th Cir. 1989).

'8 United States v. Thompson, 597 F.2d 187 (9th Cir. 1979).

9 1d.

0 4.

2.

22 United States v. Purry, 545 F.2d 217 (D.C. Cir. 1976).

3 Id. at 219.

2% United States v. Purry, supra note 22.

% State v. Williams, 102 Wash. 2d 733, 689 P.2d 1065 (1984).

% Id.
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the vehicle and instructed the defendant to get out of the car.”
The officer then handcuffed the suspect and put him in the
back of his patrol car.”® The Washington Supreme Court deter-
mined that the use of handcuffs could be appropriate under
certain circumstances, but was not a reasonable precaution in
this situation, because “[h]e did not threaten the police nor did
the facts of the alleged crime justify assuming that the suspect
was armed or likely to harm the police.”” The use of force in
that situation exceeded the scope of the Terry stop.

Whether the detention was reasonable under the circum-
stances in this case depends on a multitude of factors. We find
useful those factors listed in United States v. Jones, an Eighth
Circuit case examining the reasonable use of force during a
Terry stop, including

the number of officers and police cars involved, the
nature of the crime and whether there is reason to believe
the suspect might be armed, the strength of the officers’
articulable, objective suspicions, the erratic behavior of or
suspicious movements by the persons under observation,
and the need for immediate action by the officers and
lack of opportunity for them to have made the stop in less
threatening circumstances.

In Jones, two officers suspected the defendant of partici-
pating in a burglary. The defendant fled when the officers
attempted to talk to him. The officers blocked the defendant’s
car from moving and unholstered their weapons while the
defendant was out of their sight. The defendant argued that
blocking the car and the use of weapons constituted a custodial
arrest. The Eighth Circuit determined that the officers’ use of
force was reasonable and did not transform the investigatory
stop into a full-blown arrest.

In this case, we find that the district court did not err in its
determination that the detention constituted an investigatory

Y 1d.

% 1d.

® Id. at 740, 689 P.2d at 1069.

3 United States v. Jones, 759 F.2d 633, 639-40 (8th Cir. 1985).
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stop. The record indicates that Cronin detained Wells in a
reasonable manner under the circumstances, which stopped
short of a full custodial arrest. Cronin had a strong suspicion
Wells was in possession of a controlled substance. As Cronin
approached the car, he witnessed Wells appear to be digging
into his pocket, and when Cronin arrived at the car, Wells’
right arm was concealed underneath his jacket. The nature of
Wells’ suspected crime, trafficking narcotics, further justified
Cronin’s action. In Cronin’s past experience as a member of
the Lincoln/Lancaster County drug task force, he knew that
narcotics users and traffickers often carry weapons.*! Also, the
suspects outnumbered the investigators at the scene and Parker
was on the other side of the car at the time of detention. Based
on Wells’ furtive movements and his apparent attempt to con-
ceal something, Cronin had an immediate need for action. It
does not appear that Cronin could have made the stop and, at
the same time, ensured his safety in a less threatening manner.
Finally, we note that Wells was detained only for a brief period
of time before he allegedly assaulted Cronin and was placed
under arrest.*?> Considering these circumstances, we conclude
that Cronin’s decision to gain control of Wells’ arm and hand-
cuff him while Cronin conducted his investigation was a “rea-
sonable precaution . . . to protect [officer]| safety and maintain
the status quo.”*

Reasonable Suspicion.

[11-14] Having classified the detention, we must next
determine whether it was supported by sufficient reasonable
suspicion that Wells was, or was about to be, engaged in
criminal activity. An investigatory stop requires only that an
officer have specific and articulable facts sufficient to give
rise to a reasonable suspicion that criminal activity is afoot.**
Whether a police officer has a reasonable suspicion based on

31 See, also, U.S. v. Miller, supra note 17.

32 See State v. Verling, 269 Neb. 610, 694 N.W.2d 632 (2005).
B 1.5, v. Martinez, 462 F3d 903, 907 (8th Cir. 2006).

3 See State v. Hedgcock, supra note 1.
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sufficient articulable facts depends on the totality of the cir-
cumstances and must be determined on a case-by-case basis.*
In determining whether a police officer acted reasonably, it
is not the officer’s inchoate or unparticularized suspicion or
hunch that will be given due weight, but the specific reason-
able inferences which the officer is entitled to draw from the
facts in light of the officer’s experience.’® We review the dis-
trict court’s finding of reasonable suspicion de novo.”’

We have previously analyzed what could create reasonable
suspicion in the context of suspected pedestrian-vehicle drug
transactions in State v. Ellington.®® In Ellington, we held that
the officer did not have reasonable suspicion to stop a defend-
ant when the officer observed, in an area known for narcotics,
the defendant lean into a vehicle with his arms extended into
the vehicle, appear to converse with the occupants, and then
walk away upon seeing the police cruiser.* Citing to cases
from several jurisdictions, we listed several factors, absent in
that case, which could give rise to reasonable suspicion that a
pedestrian-vehicle drug transaction took place:

These jurisdictions have collectively concluded that when
an officer does not recognize or know an individual;
is not acting on particularized information from a third
party; does not observe an exchange of items or money
between the individual and another person; does not
observe any movement, gestures, or attempts by the indi-
vidual to conceal or hide objects; does not observe the
individual repeatedly approach vehicles in a similar pat-
tern of activity; and does not suspect the individual of any
other crime, the officer’s mere observation of a pedestrian
leaning into a window of a stopped vehicle in a high-
crime area and then walking away upon seeing the officer

3 State v. Louthan, 275 Neb. 101, 744 N.W.2d 454 (2008).
3% State v. Kelley, supra note 5.

3 See State v. Allen, 269 Neb. 69, 690 N.W.2d 582 (2005), disapproved on
other grounds, State v. McCulloch, 274 Neb. 636, 742 N.W.2d 727 (2007).

38 State v. Ellington, 242 Neb. 554, 495 N.W.2d 915 (1993).
¥ Id.
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does not amount to a reasonable suspicion of drug-related
activity warranting an investigatory stop.*
In Ellington, the officer did not know either the defendant or
the occupants of the car, had not observed any similar encoun-
ters between the defendant and other motorists, did not see any
objects or money exchange hands, and did not see the defend-
ant attempt to conceal anything after leaving the car.*

The facts of the case at bar distinguish it from Ellington.
Cronin recognized both Wells and the driver of the Buick as
individuals with a history of narcotics trafficking and use.
Before Wells arrived, the investigators also observed a pattern,
over a 10-minute period, of several individuals walking up to
the Buick in a manner consistent with the sale of narcotics.
After interacting with the driver of the Buick, Wells was picked
up by the Ford in another manner, according to Cronin, typi-
cal of pedestrian-vehicle drug transactions. To further support
his suspicion, when the investigators arrived at the parking lot,
Cronin recognized the driver of the Ford as another known
drug trafficker/user. Cronin then observed Wells possibly hid-
ing or concealing something in his pocket after Wells saw the
investigators. This is all in addition to the fact that the entire
sequence of events occurred in an area Cronin referred to as
the “epicenter of narcotics” in Lincoln.

Based on the totality of the circumstances, the officers
had reasonable suspicion, based upon sufficient, articulable
facts, that Wells had been involved in a drug transaction,
despite the fact that neither investigator actually observed the
controlled substance or money changing hands. The district
court did not err in determining that the officers had reason-
able suspicion.

Reasonableness of Search.

[15,16] Wells argues that even if the initial detention
was supported by reasonable suspicion, Cronin’s search of
Wells” pocket was an unreasonable search under the Fourth

40 1d. at 559-60, 495 N.W.2d at 919.
4 d.
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Amendment. Searches conducted outside the judicial proc-
ess, without prior approval by a judge or magistrate, are per
se unreasonable under the Fourth Amendment to the U.S.
Constitution, subject only to a few specifically established and
well-delineated exceptions.*” The warrantless search excep-
tions recognized by the Nebraska Supreme Court include:
(1) searches undertaken with consent, (2) searches under
exigent circumstances, (3) inventory searches, (4) searches
of evidence in plain view, and (5) searches incident to a
valid arrest.*

The district court determined that after Wells was taken
out of the car and handcuffed, he voluntarily gave consent for
Cronin to search him. Cronin then proceeded to put his fingers
into Wells” pocket, which is when Cronin felt the baggies. A
struggle between the two subsequently ensued. Wells with-
drew his consent after Cronin and Parker “took [Wells] to the
ground,” but Cronin continued to search Wells and recovered
the baggie of crack cocaine from Wells’ pocket. The district
court found that Cronin’s feeling the baggie with his fingers,
combined with Wells’ reaction to Cronin’s discovery, gave
Cronin probable cause to search Wells” person.

[17,18] Wells argues that the consent was not given vol-
untarily. Further, Wells maintains that if he did give consent,
he consented only to a “pat down,” and that Cronin exceeded
the scope of the consent given by reaching into Wells’ pocket.
Even if we assume without deciding that Wells’ consent was
not voluntarily given and that Cronin exceeded the scope of
any consent given, we nevertheless conclude that the retrieval
of the crack cocaine from Wells’ pocket constituted a valid
search incident to arrest. “A search made without a warrant is
valid if made incidental to a lawful arrest.”** After an arrest is
made, the arresting officer may search the person to “remove
any weapons that the latter might seek to use in order to resist

42 State v. Newman, 250 Neb. 226, 548 N.W.2d 739 (1996).

4 See State v. Borst, 281 Neb. 217, 795 N.W.2d 262 (2011). See, also, City
of Beatrice v. Meints, 289 Neb. 558, 856 N.W.2d 410 (2014).

4 State v. Buckman, 259 Neb. 924, 936, 613 N.W.2d 463, 475 (2000).
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arrest or effect his escape” and also “to search for and seize
any evidence on the arrestee’s person in order to prevent its
concealment or destruction.”*

[19] We have yet to determine whether the search incident
to a lawful arrest exception applies even if the suspect was
arrested for resisting an unlawful search or seizure. However,
Neb. Rev. Stat. § 28-1409(2) (Reissue 2008) diminishes the
common-law right to resist unlawful arrest and provides that
regardless of whether the arrest is legal, one may not forc-
ibly resist an arrest. This statute on its face does not extend to
illegal searches and seizures. The policy behind the abolition
of the common-law right to resist unlawful arrest, however,
applies equally to unlawful searches:

Society has an interest in securing for its members the
right to be free from unreasonable searches and seizures.
Society also has an interest, however, in the orderly
settlement of disputes between citizens and their govern-
ment; it has an especially strong interest in minimizing
the use of violent self-help in the resolution of those
disputes. We think a proper accommodation of those
interests requires that a person claiming to be aggrieved
by a search conducted by a peace officer pursuant to an
allegedly invalid warrant test that claim in a court of law
and not forcibly resist the execution of the warrant at the
place of search.*

This is the view the Nebraska Court of Appeals has taken in
State v. Coleman.*” In Coleman, the defendant bit an officer
during a Terry frisk and was charged with assault on an offi-
cer.® The Court of Appeals determined that the officer did
not have reasonable suspicion to initially detain the defendant
and that therefore, the subsequent frisk was unconstitutional .*’

4 Chimel v. California, 395 U.S. 752, 763, 89 S. Ct. 2034, 23 L. Ed. 2d 685
(1969), abrogated on other grounds, Arizona v. Gant, 556 U.S. 332, 129
S. Ct. 1710, 173 L. Ed. 2d 485 (2009).

4 United States v. Ferrone, 438 F.2d 381, 390 (3d Cir. 1971).
47 State v. Coleman, 10 Neb. App. 337, 630 N.W.2d 686 (2001).
B Id.

YId.
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Nevertheless, the Court of Appeals held that the assault con-
viction could stand, despite the fact that the defendant was
resisting an unconstitutional search.’® The Court of Appeals
believed that “the rationale and policy behind the ban on
resistance to arrests in § 28-1409(2) is applicable to the use of
force to resist pat downs, even though the search may be later
found to fail constitutional muster.”! Several other jurisdic-
tions have also extended the rule to prohibit resistance against
illegal pat-down searches as well.®> Accordingly, we agree
with the Court of Appeals’ reasoning in Coleman and hold that
an illegal search would not justify the use of force in resisting
an officer.

In the case at bar, after Wells allegedly kicked Cronin,
Cronin had probable cause to arrest Wells for assault of an
officer in the third degree. When Wells was subdued and held
to the ground by Cronin’s putting his knee into Wells’ back, the
initial detention was transformed into a custodial arrest. This
arrest was valid regardless of whether Cronin’s prior search
was constitutional. Any search of Wells’ person that occurred
after that time, including Cronin’s search of Wells’ pockets
from which Cronin ultimately retrieved the baggie, would fall
under the search incident to a lawful arrest exception to the
warrant requirement. Therefore, even if Cronin’s initial search
was unlawful, the evidence need not be suppressed under the
exclusionary rule, because it can be justified under another
exception to the warrant requirement. Wells’ argument that the
district court erred in denying his motion to suppress is with-
out merit.

Sufficiency of Evidence.
[20,21] Wells further assigns that there was insufficient
evidence to support Wells’ conviction for third degree assault

0 Jd.
31 Id. at 349, 630 N.W.2d at 697.

52 See, e.g., Elson v. State, 659 P.2d 1195 (Alaska 1983); State v. Ritter,
472 N.W.2d 444 (N.D. 1991); Com. v. Hill, 264 Va. 541, 570 S.E.2d 805
(2002); U.S. v. Mouscardy, No. Crim. 10-10100-PBS, 2011 WL 2600550
(D. Mass. June 28, 2011) (unpublished memorandum and order), affirmed
722 F.3d 68 (1st Cir. 2013).
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of an officer. The relevant question for an appellate court is
whether, after viewing the evidence in the light most favor-
able to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reasonable
doubt.® As with any sufficiency claim, regardless of whether
the evidence is direct, circumstantial, or a combination thereof,
an appellate court does not resolve conflicts in the evidence,
pass on the credibility of witnesses, or reweigh the evidence;
such matters are for the finder of fact.™

[22,23] “A person commits the offense of assault on an
officer in the third degree if . . . [h]e or she intentionally,
knowingly, or recklessly causes bodily injury . . . [t]Jo a peace
officer [and t]he offense is committed while such officer . . . is
engaged in the performance of his or her official duties.” And
Neb. Rev. Stat. § 28-109(4) (Reissue 2008) defines physical
pain as a bodily injury. We have previously held that a con-
viction for assault on a peace officer in the third degree was
supported by sufficient evidence showing that the defendant
struck an officer and that the officer experienced physical pain
as a result.’

At trial, Cronin testified that when he reached into Wells’
pocket, Wells “attempted to try to spin around and began
kicking backwards towards” Cronin. Cronin testified that
Wells raised his left leg at the knee, cocked it back, and
struck Cronin in the thigh and knee four or five times. Cronin
stated that he felt pain in his knee and thigh area “for a few
seconds or a minute afterwards,” but that there were “no long-
lasting effects” and that the kicks did not leave any lasting
injuries. Wells denied kicking Cronin and testified that based
on his position after being handcuffed, it would have been
impossible for him to raise his leg the way Cronin described.
Parker testified that he was on the other side of the car and

33 See State v. Filholm, 287 Neb. 763, 848 N.W.2d 571 (2014).
% State v. Norman, 285 Neb. 72, 824 N.W.2d 739 (2013).

5 Neb. Rev. Stat. § 28-931 (Cum. Supp. 2010).

% See State v. Melton, 239 Neb. 576, 477 N.W.2d 154 (1991).
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did not witness the incident. Neither the State nor the defense
presented additional evidence on this issue.

Without any other evidence to rely on, the district court
found Cronin’s testimony to be more credible than Wells’ tes-
timony. We are not in a position to reweigh the credibility of
the witnesses.

Viewing the evidence in a light most favorable to the pros-
ecution, which in this case would mean assuming Cronin’s
account of the incident is correct, there was sufficient evidence
to find all essential elements of the crime beyond a reasonable
doubt. The evidence establishes that Wells knew Cronin was
a police officer performing his official duties and that Wells
caused a bodily injury by kicking Cronin in the knee and thigh
several times, which resulted in pain to Cronin. Wells’ assign-
ment of error is without merit.

CONCLUSION
The judgment and sentences of the district court are affirmed.
AFFIRMED.
WRIGHT, J., participating on briefs.
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STATE OF NEBRASKA, APPELLEE.
859 N.W.2d 541

Filed February 20, 2015. No. S-14-438.

1. Workers’ Compensation: Appeal and Error. A judgment, order, or award of
the compensation court may be modified, reversed, or set aside only upon the
grounds that (1) the compensation court acted without or in excess of its pow-
ers, (2) the judgment, order, or award was procured by fraud, (3) there is not
sufficient competent evidence in the record to warrant the making of the order,
judgment, or award, or (4) the findings of fact by the compensation court do not
support the order or award.

2. : ____. On appellate review, the factual findings made by the trial judge of
the Workers” Compensation Court have the effect of a jury verdict and will not be
disturbed unless clearly wrong.

3. ;. In workers’ compensation cases, an appellate court determines ques-
tions of law.
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Workers’ Compensation: Words and Phrases. Earning power, as used in Neb.
Rev. Stat. § 48-121(2) (Reissue 2010), is not synonymous with wages. It includes
eligibility to procure employment generally, ability to hold a job obtained, and
capacity to perform the tasks of the work, as well as the ability of the worker to
earn wages in the employment in which he or she is engaged or for which he or
she is fitted.

. Total disability does not mean a state of absolute helplessness. It
means that because of an injury (1) a worker cannot earn wages in the same kind
of work, or work of a similar nature, that he or she was trained for or accustomed
to perform or (2) the worker cannot earn wages for work for any other kind of
work which a person of his or her mentality and attainments could do.
Workers’ Compensation. A worker is not, as a matter of law, totally dis-
abled solely because the worker’s disability prevents him or her from working
full time.

___ . Under the “odd-lot” doctrine, total disability may be found in the case of
workers who, while not altogether incapacitated for work, are so handicapped
that they will not be employed regularly in any well-known branch of the
labor market.

_ . A worker may be totally disabled for all practical purposes, despite
being able to find trivial, occasional employment under rare conditions at small
remuneration.

__. Whether a claimant has suffered a loss of earning power or is totally dis-
abled are questions of fact.

Appeal and Error. For an appellate court to consider an alleged error, a party
must specifically assign and argue it.

Workers’ Compensation: Penalties and Forfeitures: Time. Under Neb. Rev.
Stat. § 48-125(1)(b) (Cum. Supp. 2014), an employer must pay a 50-percent
waiting-time penalty if (1) the employer fails to pay compensation within 30 days
of the employee’s notice of disability and (2) no reasonable controversy existed
regarding the employee’s claim for benefits.

Workers’ Compensation: Appeal and Error. For the purpose of Neb. Rev.
Stat. § 48-125 (Cum. Supp. 2014), a reasonable controversy exists if (1) there
is a question of law previously unanswered by the Supreme Court, which ques-
tion must be answered to determine a right or liability for disposition of a claim
under the Nebraska Workers” Compensation Act, or (2) if the properly adduced
evidence would support reasonable but opposite conclusions by the compensation
court about an aspect of an employee’s claim, which conclusions affect allowance
or rejection of an employee’s claim, in whole or in part.

Workers’ Compensation: Attorney Fees: Penalties and Forfeitures: Words
and Phrases. Whether a reasonable controversy exists under Neb. Rev. Stat.
§ 48-125 (Cum. Supp. 2014) is a question of fact.

Workers’ Compensation: Evidence: Time. Evidence showing a reason-
able controversy does not have to be known to the employer at the time it
refuses benefits.

Statutes: Judicial Construction: Legislature: Presumptions: Intent. Ordinarily,
when an appellate court judicially construes a statute and that construction does
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not evoke an amendment, the court presumes that the Legislature acquiesced in
the court’s determination of the Legislature’s intent.

16. Workers’ Compensation. Because an employer is liable under Neb. Rev. Stat.
§ 48-120 (Reissue 2010) for reasonable medical and hospital services, the
employer must also pay the cost of travel incident to and reasonably necessary
for obtaining these services.

Appeal from the Workers’” Compensation Court: DANIEL R.
FribricH, Judge. Affirmed in part, and in part reversed and
remanded with directions.

Michelle D. Epstein and Jason G. Ausman, of Ausman Law
Firm, P.C., L.L.O., for appellant.

Jon Bruning, Attorney General, and Elizabeth A. Gregory
for appellee.

WRIGHT, CONNOLLY, STEPHAN, McCORMACK, MILLER-LERMAN,
and CAsSEL, JJ.

ConNoLLY, J.
SUMMARY

Terry J. Armstrong was injured while working as a nurse
in the employ of the State of Nebraska. The Workers’
Compensation Court found that Armstrong was permanently
partially disabled and suffered a 75-percent loss of earning
power. On appeal, Armstrong argues that a worker who is
permanently restricted to part-time work is, as a matter of
law, totally disabled. Armstrong also argues that evidence
produced by an employer at trial—but unknown at the time
benefits are denied—cannot create a reasonable controversy
for purposes of the employee’s entitlement to a waiting-time
penalty. We disagree on both points, but remand the cause so
that the court may decide if the State is liable for certain mile-
age expenses.

BACKGROUND

FacTuAL BACKGROUND
On May 22,2010, Armstrong injured her left shoulder while
working as a staff nurse at the Eastern Nebraska Veterans’
Home. Armstrong and her employer stipulated that Armstrong
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suffered a rotator cuff tear in her left shoulder for which she
was “entitled to compensation.” The State paid Armstrong tem-
porary total disability (TTD) benefits from May 22, 2010, until
April 23, 2012, when it concluded that Armstrong had reached
maximum medical improvement.

As one physician noted, Armstrong’s “medical history is
indeed complicated.” Armstrong underwent surgery to repair
the rotator cuff tear in August 2010. Her surgeon stated in
September 2011 that Armstrong had reached maximum medi-
cal improvement as to her rotator cuff injury.

But multiple physicians opined that Armstrong developed
complex regional pain syndrome (CRPS) after the surgery.
CRPS is a chronic pain condition that usually affects a limb
after an injury to that limb.

At the request of Armstrong’s attorney, Dr. D.M. Gammel
reviewed the “countless medical records” and examined
Armstrong on October 8, 2013. Gammel concluded that
Armstrong’s rotator cuff injury caused her CRPS and that her
CRPS had reached maximum medical improvement. Gammel
opined that Armstrong was permanently limited to working
4-hour days.

Two physicians who examined Armstrong and the medi-
cal records at the State’s request reached different conclu-
sions. One found “minimal objective evidence” of CRPS and
opined that Armstrong was malingering. The other stated that
Armstrong’s “bilateral upper extremity hypersensitivity” was
not caused by the May 2010 accident.

PROCEDURAL BACKGROUND

In January 2013, Armstrong filed a petition in Workers’
Compensation Court alleging that she suffered from CRPS and
had sustained injuries to both her left and right upper limbs
because of the May 2010 accident. Armstrong also alleged that
she suffered from bipolar, anxiety, and adjustment disorders
because of the accident. Armstrong requested TTD benefits
from May 22, 2010, to October 8, 2013 —the date Gammel
opined that she reached maximum medical improvement as to
her CRPS—and permanent total disability benefits starting on
October 8, 2013.
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The court appointed a vocational rehabilitation counselor to
provide a loss of earning capacity analysis. Karen Stricklett,
the appointed counselor, authored a report that gave different
estimates based on the opinions of various physicians. Because
of Gammel’s opinion that Armstrong could work only 4 hours
per day, Stricklett estimated that Armstrong would have a
75-percent loss of earning capacity.

The compensation court entered an award finding that
Armstrong was entitled to TTD and permanent partial disabil-
ity benefits. In addition to the rotator cuff tear, the court found
that Armstrong suffered from CRPS because of the accident.
The court also found that Armstrong’s preexisting anxiety had
worsened because of the May 2010 accident. But it concluded
that any changes in Armstrong’s depression or cognition were
unrelated to the workplace injury.

The court awarded Armstrong TTD benefits from April 24,
2012, to October 8, 2013. After that date, the court awarded her
permanent partial disability benefits measured by her lost earn-
ing power. The court stated that Armstrong met her burden of
proving a permanent impairment “through the medical report
of Dr. Gammel, who opined that [Armstrong] could work four
hours per day in the light demand category.”

For Armstrong’s lost earning power, the court found that
she “suffered a 75 percent loss of earning capacity as opined
by . . . Stricklett.” The court said that it “simply believes that
[Armstrong] is capable of doing more than she led her doctors
to believe.” In particular, the court noted reports from emer-
gency room doctors who said that Armstrong showed no signs
of stress while using her cell phone but “‘cries out in pain with
any motion that we do.”” The court also said that it observed
Armstrong during trial and noticed that she manipulated papers
and moved her limbs without apparent difficulty.

Finally, the court denied Armstrong a waiting-time penalty,
attorney fees, and interest under Neb. Rev. Stat. § 48-125
(Cum. Supp. 2014), because a reasonable controversy existed.
Armstrong argued that the State did not have evidence of a
reasonable controversy when it stopped making TTD payments
in April 2012. The court agreed, but found that the State had
presented such evidence at trial.
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ASSIGNMENTS OF ERROR

Armstrong assigns that the compensation court erred by (1)
finding that Armstrong suffered a 75-percent loss of earning
capacity, because “a 20-hour workweek is not suitable gainful
employment as a matter of law”; (2) finding that Armstrong
was not entitled to a waiting-time penalty, attorney fees, and
interest; and (3) failing to award mileage expenses for all of
Armstrong’s travel to injury-related medical appointments.

STANDARD OF REVIEW

[1] A judgment, order, or award of the compensation court
may be modified, reversed, or set aside only upon the grounds
that (1) the compensation court acted without or in excess of
its powers, (2) the judgment, order, or award was procured
by fraud, (3) there is not sufficient competent evidence in the
record to warrant the making of the order, judgment, or award,
or (4) the findings of fact by the compensation court do not
support the order or award.!

[2,3] On appellate review, the factual findings made by
the trial judge of the Workers” Compensation Court have the
effect of a jury verdict and will not be disturbed unless clearly
wrong.? In workers’ compensation cases, we determine ques-
tions of law.?

ANALYSIS

PARrTIAL DIsABILITY

Armstrong argues that an injured worker with a permanent
disability that prevents her from working “full-time” is, as a
matter of law, totally disabled.* According to Armstrong, only
“full-time, 40-hour per week employment positions” may be
considered when determining a permanently disabled worker’s
lost earning power.’> She frames the issue as follows: “[Clan
a worker who is permanently restricted to working 4-hour

! Neb. Rev. Stat. § 48-185 (Cum. Supp. 2014).

2 Money v. Tyrrell Flowers, 275 Neb. 602, 748 N.W.2d 49 (2008).
3 See id.

4 Brief for appellant at 24.

S 1d.
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days, resulting in a 20-hour workweek, be less than perma-
nently and totally disabled pursuant to Nebraska Workers’
Compensation law?”

The State contends that Armstrong “confuses wages with
earning power.”” Additionally, the State argues that Armstrong’s
interpretation would lead to “absurd results,” such as an
injured worker with a 39-hour workweek restriction being
deemed totally disabled solely on that ground.® In response,
Armstrong says that she “does not suggest that the Court adopt
a bright-line rule with respect to how many hours worked
per week constitutes full-time or part-time employment.”
Instead, she appears to argue that she is totally disabled unless
she can earn “wages similar” to those she would earn in a
40-hour workweek.!°

Neb. Rev. Stat. § 48-121 (Reissue 2010) provides compensa-
tion for three categories of job-related disabilities.!" Subsection
(1) sets the amount of compensation for total disability; sub-
section (2) sets the amount of compensation for partial disabil-
ity, except in cases covered by subsection (3); and subsection
(3) sets out “schedule” injuries to specified parts of the body
with compensation established therefor.'

[4] The compensation court awarded Armstrong permanent
partial disability benefits under § 48-121(2), which are meas-
ured by 66% percent of the difference between weekly wages
at the time of the injury and earning power thereafter. As
used in § 48-121(2), earning power is not synonymous with
wages.!? Tt includes eligibility to procure employment gener-
ally, ability to hold a job obtained, and capacity to perform

1d. at 13.

Brief for appellee at 14.

8 1d. at 15.

Reply brief for appellant at 7.

10 1d.

" Rodgers v. Nebraska State Fair, 288 Neb. 92, 846 N.W.2d 195 (2014).
2 1d.

13 Davis v. Goodyear Tire & Rubber Co., 269 Neb. 683, 696 N.W.2d 142
(2005).
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the tasks of the work, as well as the ability of the worker to
earn wages in the employment in which he or she is engaged
or for which he or she is fitted."

[5] Armstrong claims that she is permanently totally dis-
abled. Total disability does not mean a state of absolute help-
lessness.”” It means that because of an injury (1) a worker
cannot earn wages in the same kind of work, or work of a
similar nature, that he or she was trained for or accustomed to
perform or (2) the worker cannot earn wages for work for any
other kind of work which a person of his or her mentality and
attainments could do.'

The thrust of Armstrong’s argument is that because her
weekly wage for permanent disability benefits must be calcu-
lated on a 40-hour workweek, her earning power is necessar-
ily zero if her disability prevents her from working full time.
Generally, Neb. Rev. Stat. § 48-126 (Reissue 2010) provides
that a worker’s weekly wage is determined by averaging
the earnings from the 26 weeks preceding the injury. But in
cases of permanent disability, § 48-121(4) provides that if the
worker’s wages were paid by the hour, weekly wages must
be computed on a minimum 40-hour workweek. Armstrong
urges us to read “earning power” under § 48-121(2) “in con-
junction with” the method of calculating weekly wage under
§ 48-121(4)."

We have acknowledged that the plain text of § 48-121(4)
sometimes requires “distortion” in the calculation of a per-
manently disabled worker’s weekly wage.'® For example, we
noted in Mueller v. Lincoln Public Schools" that § 48-121(4)
required the claimant’s “workweek be extended to 40 hours,”
even though she only worked 37”2 hours per week before

% Id.

15 Money v. Tyrrell Flowers, supra note 2.
16 4.

17 Brief for appellant at 23.

8 Mueller v. Lincoln Public Schools, 282 Neb. 25, 30, 803 N.W.2d 408, 411
(2011).

¥ 1d.
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her injury. Similarly, we held in Becerra v. United Parcel
Service®™ that the compensation court did not err by calculat-
ing the permanently disabled claimant’s weekly wage on a
40-hour workweek, even though the claimant worked 17 hours
per week before his injury. At issue in Becerra was the claim-
ant’s vocational rehabilitation priority under Neb. Rev. Stat.
§ 48-162.01(3) (Reissue 2010), which a vocational counselor
testified depended on the claimant’s weekly wage.

[6] We conclude that a worker is not, as a matter of law,
totally disabled solely because the worker’s disability prevents
him or her from working full time. While § 48-121(4) requires
a permanently disabled hourly worker’s weekly wage to be cal-
culated on a 40-hour workweek, “wages and earning capacity
are not the same thing.”?! Compensation for partial disability
under § 48-121(2) is a function of the worker’s “wages” and
“earning power.” For a permanently disabled hourly worker,
§ 48-121(4) requires that wages be calculated based on a
40-hour workweek. But it does not mandate that earning power
be deemed zero solely because the worker is unable to work
full time.

Of course, a worker’s inability to work full time is relevant
to the worker’s earning power. For example, we held in Giboo
v. Certified Transmission Rebuilders®* that the compensation
court erred by relying on an earning power report that failed
to consider the impact of a 6-hour workday restriction. We
noted the numerical truism that, all else being equal, a person
who works only 6 hours per day will earn less than a person
who works 8 hours per day. But we also explained that such
a restriction “reduce[s] a person’s earning capacity by virtue
of the fact that it reduces the number of jobs available to
that individual.”*

2 Becerra v. United Parcel Service, 284 Neb. 414, 822 N.W.2d 327 (2012).

2l Kam v. IBP, inc., 12 Neb. App. 855, 867, 686 N.W.2d 631, 641 (2004).
See, also, Straub v. City of Scottsbluff, 280 Neb. 163, 784 N.W.2d 886
(2010); Davis v. Goodyear Tire & Rubber Co., supra note 13.

22 Giboo v. Certified Transmission Rebuilders, 275 Neb. 369, 746 N.W.2d
362 (2008).

2 Id. at 388, 746 N.W.2d at 377.
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[7,8] Furthermore, a worker may be totally disabled even
though she is able to work in some limited capacity. Under the
“odd-lot” doctrine, total disability may be found in the case
of workers who, while not altogether incapacitated for work,
are so handicapped that they will not be employed regularly in
any well-known branch of the labor market.** A worker may
be totally disabled for all practical purposes, despite being
able to find trivial, occasional employment under rare condi-
tions at small remuneration.”® For example, we have affirmed
a finding of total disability where the claimant had a “low
tolerance for prolonged sitting, standing, or walking”?%; where
the claimant could engage in activity for only 30 minutes
before needing to rest?’; and where the claimant worked 16
to 18 hours per week only “at the sufferance of an employer
willing to provide the extra supervision and who would toler-
ate his aberrational behavior.””® But we have noted that “not
all part-time work . . . is trivial.”*

[9,10] Whether a claimant has suffered a loss of earn-
ing power or is totally disabled are questions of fact.*
Here, Armstrong assigns that the compensation court erred

2 Lovelace v. City of Lincoln, 283 Neb. 12, 14, 809 N.W.2d 505, 507 (2012).
Cf., Money v. Tyrrell Flowers, supra note 2; Zavala v. ConAgra Beef Co.,
265 Neb. 188, 655 N.W.2d 692 (2003); Frauendorfer v. Lindsay Mfg. Co.,
263 Neb. 237, 639 N.W.2d 125 (2002); Schlup v. Auburn Needleworks,
239 Neb. 854, 479 N.W.2d 440 (1992).

2 See, McDonald v. Lincoln U-Cart Concrete Co., 232 Neb. 960, 442
N.W.2d 892 (1989); Heironymous v. Jacobsen Transfer,215 Neb. 209, 337
N.W.2d 769 (1983); Craig v. American Community Stores Corp., 205 Neb.
286, 287 N.W.2d 426 (1980); Brockhaus v. L. E. Ball Constr. Co., 180
Neb. 737, 145 N.W.2d 341 (1966); Wheeler v. Northwestern Metal Co.,
175 Neb. 841, 124 N.W.2d 377 (1963).

% Frauendorfer v. Lindsay Mfg. Co., supra note 24, 263 Neb. at 252, 639
N.W.2d at 139.

2 Luehring v. Tibbs Constr. Co., 235 Neb. 883, 457 N.W.2d 815 (1990).

8 McDonald v. Lincoln U-Cart Concrete Co., supra note 25, 232 Neb. at
969, 442 N.W.2d at 899.

» Id.

3 See, Kim v. Gen-X Clothing, 287 Neb. 927, 845 N.W.2d 265 (2014); Stacy
v. Great Lakes Agri Mktg., 276 Neb. 236, 753 N.W.2d 785 (2008).
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by finding that she had a 75-percent loss of earning power
because “a 20-hour workweek is not suitable gainful employ-
ment as a matter of law.” Having rejected this assignment, we
do not consider any alleged deficiencies in Stricklett’s report
or the sufficiency of the evidence to support the court’s factual
finding that Armstrong suffered a 75-percent loss of earning
power. For an appellate court to consider an alleged error, a
party must specifically assign and argue it.!

WAITING-TIME PENALTY, ATTORNEY
FEES, AND INTEREST

Armstrong argues that she is entitled to a waiting-time pen-
alty, attorney fees, and interest because of the State’s failure
to pay TTD benefits within 30 days of notice of her disability.
The compensation court found that the State “did not have a
basis for the discontinuation of [Armstrong’s] TTD benefits at
the time it did so.” But the court denied Armstrong a waiting-
time penalty because the State “present[ed] evidence at trial
that justified its discontinuation of benefits.” Armstrong con-
tends that a reasonable controversy must exist at the time the
employer denies benefits.

[11] Under § 48-125(1)(b), an employer must pay a 50-
percent waiting-time penalty if (1) the employer fails to pay
compensation within 30 days of the employee’s notice of dis-
ability and (2) no reasonable controversy existed regarding
the employee’s claim for benefits.”> When compensation is so
delayed and the employee receives an award from the compen-
sation court, the employee is also entitled to attorney fees and
interest.¥ Although “reasonable controversy” appears nowhere
in the text of § 48-125, the phrase has been part of our waiting-
time penalty jurisprudence for more than 90 years.*

31 deNouri & Yost Homes v. Frost, 289 Neb. 136, 854 N.W.2d 298 (2014).
32 See Manchester v. Drivers Mgmt., 278 Neb. 776, 775 N.W.2d 179 (2009).

33§ 48-125(2)(a) and (3). See Holdsworth v. Greenwood Farmers Co-op, 286
Neb. 49, 835 N.W.2d 30 (2013).

3 Behrens v. American Stores Packing Co., 234 Neb. 25, 449 N.W.2d 197
(1989) (citing Updike Grain Co. v. Swanson, 104 Neb. 661, 178 N.-W. 618
(1920)).
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[12,13] Under the test we announced in Mendoza v. Omaha
Meat Processors,” for the purpose of § 48-125, a reasonable
controversy exists if (1) there is a question of law previously
unanswered by the Supreme Court, which question must be
answered to determine a right or liability for disposition of a
claim under the Nebraska Workers’ Compensation Act, or (2)
if the properly adduced evidence would support reasonable
but opposite conclusions by the compensation court about an
aspect of an employee’s claim, which conclusions affect allow-
ance or rejection of an employee’s claim, in whole or in part.*
Whether a reasonable controversy exists under § 48-125 is a
question of fact.”’

[14] We have explained that “[u]nder the Mendoza test,
when there is some conflict in the medical testimony adduced
at trial, reasonable but opposite conclusions could be reached
by the compensation court.”*® And we have held that a reason-
able controversy existed even though the evidence showing
the controversy was unknown at the time the employer refused
benefits. In Dawes v. Wittrock Sandblasting & Painting,”
the claimant argued that the compensation court erred by not
awarding him a waiting-time penalty. We disagreed:

Here, [the employer] presented expert medical testimony
that would have supported a finding that [the claimant’s]

3 Mendoza v. Omaha Meat Processors, 225 Neb. 771, 408 N.W.2d 280
(1987).

% Cf., Manchester v. Drivers Mgmt., supra note 32; Stacy v. Great Lakes
Agri Mktg., supra note 30; Bixenmann v. H. Kehm Constr., 267 Neb. 669,
676 N.W.2d 370 (2004); Guico v. Excel Corp., 260 Neb. 712, 619 N.W.2d
470 (2000); McBee v. Goodyear Tire & Rubber Co., 255 Neb. 903, 587
N.W.2d 687 (1999).

Manchester v. Drivers Mgmt., supra note 32.

3 McBee v. Goodyear Tire & Rubber Co., supra note 36, 255 Neb. at 908-
09, 587 N.W.2d at 692. See, U S West Communications v. Taborski, 253
Neb. 770, 572 N.W.2d 81 (1998); Kerkman v. Weidner Williams Roofing
Co., 250 Neb. 70, 547 N.W.2d 152 (1996). See, also, Vonderschmidt v.
Sur-Gro, 262 Neb. 551, 635 N.W.2d 405 (2001).

% Dawes v. Wittrock Sandblasting & Painting, 266 Neb. 526, 667 N.W.2d
167 (2003), disapproved in part on other grounds, Kimminau v. Uribe
Refuse Serv., 270 Neb. 682, 707 N.W.2d 229 (2005).

37
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condition was not the result of an accident arising out of
and in the course of employment. . . . While this opinion
was not adduced until after the denial of benefits, it is
evidence that [the employer] had an actual basis in law or
fact for denying [the claimant’s] claim.*
So, we concluded that a reasonable controversy existed
based on testimony unknown at the time the employer denied
benefits.

[15] Ordinarily, when an appellate court judicially construes
a statute and that construction does not evoke an amendment,
we presume that the Legislature acquiesced in the court’s
determination of the Legislature’s intent.*' The Legislature
has amended § 48-125 four times since we decided Dawes.*?
But none of the amendments are relevant to our reasoning.
Because the Legislature did not materially change the lan-
guage of § 48-125, our holding in Dawes—that a reason-
able controversy can be shown by evidence adduced at trial
but unknown at the time benefits were denied—continues
to apply.

Armstrong contends that Dawes discourages the prompt
payment of benefits by giving the employer an incentive to
delay. As we noted in Dawes, the purpose of the waiting-time
penalties in § 48-125 is to “require[] that employe[r]s and
insurers promptly handle and decide claims.”* We do not
believe that Dawes is inconsistent with this purpose. If an
employer chooses to ignore the employee’s notice of disabil-
ity, it does so at its own peril. Should the employee’s claim

4 Dawes v. Wittrock Sandblasting & Painting, supra note 39, 266 Neb. at
554, 667 N.-W.2d at 191 (citing Mendoza v. Omaha Meat Processors,
supra note 35).

41 See Lagemann v. Nebraska Methodist Hosp., 277 Neb. 335, 762 N.W.2d
51 (2009).

42 See, 2011 Neb. Laws, L.B. 151, § 1; 2009 Neb. Laws, L.B. 630, § 3; 2005
Neb. Laws, L.B. 238, § 4, and L.B. 13, § 5.

4 Dawes v. Wittrock Sandblasting & Painting, supra note 40, 266 Neb. at
553,667 N.W.2d at 191. See, also, Gaston v. Appleton Elec. Co., 253 Neb.
897, 573 N.W.2d 131 (1998); Roth v. Sarpy Cty. Highway Dept., 253 Neb.
703, 572 N.W.2d 786 (1998).
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be noncontroversial, the employer is subject to the significant
waiting-time penalties in § 48-125. So, employers and insur-
ers have an incentive to investigate all claims and pay non-
controversial claims promptly to avoid a penalty.

Armstrong concedes that the evidence produced at trial
showed the existence of a reasonable controversy. We therefore
affirm the court’s denial of a waiting-time penalty, attorney
fees, and interest based on the State’s failure to pay benefits
within 30 days of notice of Armstrong’s disability.

MILEAGE EXPENSES

Armstrong argues that the court “overlooked” some of her
mileage expenses.* The court received two documents —exhib-
its 22 and 53—in which Armstrong computed the mileage of
trips to various medical providers. Exhibit 22 records mile-
age for trips made between July 28, 2012, and November
8, 2013. Exhibit 53 records trips made from November 8,
2013, to February 7, 2014. The court awarded all of the mile-
age expenses in exhibit 53, but did not mention exhibit 22.
Armstrong requests that we remand the cause so that the court
may consider the mileage in exhibit 22. The State “does not
dispute that the trial [cJourt overlooked Exhibit 22.743

[16] Under Neb. Rev. Stat. § 48-120 (Reissue 2010), an
employer is liable for all reasonable medical, surgical, and
hospital expenses required by the nature of the injury which
will help restore the employee to health and employment.
Because § 48-120 makes the employer liable for reason-
able medical and hospital services, we have held that the
employer must also pay the cost of travel incident to and rea-
sonably necessary for obtaining these services.*® This rule is
firmly established.?’

“ Brief for appellant at 40.
45 Brief for appellee at 21.

4 pavel v. Hughes Brothers, Inc., 167 Neb. 727, 94 N.W.2d 492 (1959);
Newberry v. Youngs, 163 Neb. 397, 80 N.W.2d 165 (1956). See, also,
Hoffart v. Fleming Cos., 10 Neb. App. 524, 634 N.W.2d 37 (2001).

47 Hoffart v. Fleming Cos., supra note 46.
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We agree that the court overlooked exhibit 22. Exhibits
22 and 53 contain mileage for trips to the same providers for
the same services, such as mileage to and from occupational
therapy. It is not apparent why the court would award mileage
expenses for Armstrong’s occupational therapy on November
13, 2013, documented in exhibit 53, but not her trip to occu-
pational therapy on November 8, 2013, documented in exhibit
22. We therefore direct the court to consider on remand
which of the trips described in exhibit 22, if any, the State
should pay.

CONCLUSION
We affirm the compensation court’s finding that Armstrong
is permanently partially disabled and has suffered a 75-
percent loss of earning capacity. A worker is not, as a mat-
ter of law, totally disabled solely because she is unable to
work full time. We also conclude that the court did not err by
denying Armstrong a waiting-time penalty, attorney fees, and
interest under § 48-125. But we conclude that the court failed
to consider the mileage expenses detailed in exhibit 22. We
therefore remand the cause and direct the court to consider
exhibit 22 and determine the mileage of the trips, if any, the
State should pay.
AFFIRMED IN PART, AND IN PART REVERSED
AND REMANDED WITH DIRECTIONS.
Heavican, C.J., participating on briefs.

JLEE RAFERT ET AL., APPELLANTS, V.
ROBERT J. MEYER, APPELLEE.
859 N.W.2d 332

Filed February 27, 2015.  No. S-14-003.

1. Motions to Dismiss: Pleadings: Appeal and Error. An appellate court reviews
a district court’s order granting a motion to dismiss de novo, accepting all allega-
tions in the complaint as true and drawing all reasonable inferences in favor of
the nonmoving party.

2. Motions to Dismiss: Pleadings. To prevail against a motion to dismiss for failure
to state a claim, a plaintiff must allege sufficient facts to state a claim to relief
that is plausible on its face.
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3. Trusts. As a general rule, the authority of a trustee is governed not only by the
trust instrument but also by statutes and common-law rules pertaining to trusts
and trustees.

4. . A trustee has a duty to fully inform the beneficiary of all material facts so
that the beneficiary can protect his or her own interests where necessary.
5. . Every violation by a trustee of a duty required of him by law, whether will-

ful and fraudulent, or done through negligence, or arising through mere oversight
or forgetfulness, is a breach of trust.

6. Dismissal and Nonsuit: Pleadings: Appeal and Error. When analyzing a lower
court’s dismissal of a complaint for failure to state a claim, an appellate court
accepts the complaint’s factual allegations as true and construes them in the light
most favorable to the plaintiff.

7. Trusts. A trustee has the duty to administer the trust in good faith, in accordance
with its terms and purposes and the interests of the beneficiaries, and in accord-
ance with the Nebraska Uniform Trust Code.

8. Trusts: Liability: Damages. A violation by a trustee of a duty required by law,
whether willful, fraudulent, or resulting from neglect, is a breach of trust, and the
trustee is liable for any damages proximately caused by the breach.

9. Trusts. A term of a trust relieving a trustee of liability for breach of trust is unen-
forceable to the extent that it relieves the trustee of liability for breach of trust
committed in bad faith or with reckless indifference to the purposes of the trust
or the interests of the beneficiaries.
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DanieL E. Bryan, Jr., Judge. Reversed and remanded for fur-
ther proceedings.

Gary J. Nedved and Joel Bacon, of Keating, O’Gara, Nedved
& Peter, P.C., L.L.O., for appellants.

Mark C. Laughlin and Jacqueline M. DeLuca, of Fraser
Stryker, P.C., L.L.O., for appellee.
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WRIGHT, J.
NATURE OF CASE
This is an action for breach of trust. The settlor, Jlee Rafert,
directed her attorney, Robert J. Meyer, to prepare an irrevo-
cable trust that named Meyer as the trustee. The corpus of the
trust was three insurance policies on the life of Rafert, issued
in the total amount of $8.5 million. The policies were payable
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on Rafert’s death to the trustee for the benefit of Rafert’s four
daughters. The trust instrument provided that the trustee had
no duty to pay the insurance premiums, had no duty to notify
the beneficiaries of nonpayment of such premiums, and had no
liability for any nonpayment.

Meyer executed all three insurance policy applications, each
identifying the trust as owner of the policy. On each policy
application executed by Meyer, he provided the insurer with
a false address for the trust. The initial premiums were paid
in 2009, but in 2010, the policies lapsed for nonpayment of
the premiums due. Rafert, Meyer, and the beneficiaries did
not receive notice until August 2012 from the insurers that the
policies had lapsed. Rafert paid $252,841.03 to an insurance
agent who did not forward the payment to the insurers.

Rafert and her daughters (collectively Appellants) sued
Meyer for breach of his duties as the trustee and damages
that occurred as a result of the breach. The trial court sus-
tained Meyer’s motion to dismiss for failure to state a claim
against Meyer.

For the reasons stated herein, we reverse the judgment of
the district court and remand the cause for further proceedings.

SCOPE OF REVIEW

[1,2] An appellate court reviews a district court’s order
granting a motion to dismiss de novo, accepting all allega-
tions in the complaint as true and drawing all reasonable
inferences in favor of the nonmoving party. Doe v. Board of
Regents, 280 Neb. 492, 788 N.W.2d 264 (2010). To prevail
against a motion to dismiss for failure to state a claim, a
plaintiff must allege sufficient facts to state a claim to relief
that is plausible on its face. State v. Mamer, 289 Neb. 92, 853
N.W.2d 517 (2014).

FACTS

BACKGROUND
On March 17, 2009, Rafert executed an irrevocable trust
for the benefit of her four adult daughters. Meyer prepared the
trust instrument and named himself as the trustee. Meyer did
not meet with Rafert to explain the provisions of the trust or
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who would be responsible for monitoring the insurance poli-
cies owned by the trust.

As trustee, Meyer signed three applications for life insurance
that named Rafert as the insured and the trust as the owner of
the policies. On each application, Meyer gave the insurer a false
address in South Dakota for Meyer as trustee. Since the creation
of the trust, Meyer was a resident of Falls City, Nebraska, and
never received mail at the South Dakota address. The insurers
were TransAmerica Life Insurance Company (TransAmerica),
Lincoln Benefit Life Company (Lincoln Benefit), and Lincoln
National Life Insurance Company (Lincoln National) (col-
lectively insurers). In 2009, Rafert paid initial premiums on
each of the policies in the amounts of $97,860, $63,916, and
$100,230, respectively.

TransAmerica sent a notice to Meyer at the false address
that premiums of $97,860 were due and a subsequent notice
that the policy was in danger of lapsing. In November 2010,
a final notice and letter were sent to Meyer stating that the
policy had lapsed effective August 11, 2010, but that the policy
allowed for reinstatement.

Lincoln Benefit sent a notice to Meyer at the false address
that a premium of $60,150 was due on May 26, 2010, and a
subsequent letter to inform Meyer that the policy was in its
grace period and was in danger of lapsing. On February 23,
2011, a final notice was sent to Meyer stating that the grace
period had expired but that the policy could be reinstated.

Appellants asserted that Lincoln National would have sent
similar notices in 2010 to the false address given to Lincoln
National by Meyer.

Appellants alleged that Meyer breached his fiduciary duties
as trustee and that as a direct and that as a proximate result
of the breach of Meyer’s duties, the policies lapsed, result-
ing in the loss of the initial premiums. And after the policies
had lapsed, Rafert paid additional premiums in the amount of
$252,841.03. These premiums were paid directly to an insur-
ance agent by issuing checks to a corporation owned by the
agent. However, the premiums were never forwarded to the
insurers by the agent or his company, and Appellants do not
know what happened to the premiums.
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Appellants alleged that Rafert’s daughters, as qualified ben-
eficiaries, had an immediate interest in the premiums paid by
Rafert. As a result of Meyer’s providing the insurers with a
false address, Appellants did not receive notices of the lapses
of the three policies until August 2012.

PROCEDURAL BACKGROUND

Meyer moved to dismiss Appellants’ second amended com-
plaint, asserting that he did not cause the nonpayment of the
premiums, that he had no notice from the insurers of nonpay-
ment, and that his failure to submit annual reports to the ben-
eficiaries had no causal connection to the damages claimed,
because the lapses had occurred after his report would have
been submitted.

The district court dismissed the second amended complaint
with prejudice, finding that pursuant to the terms of the trust,
Meyer did not have a duty to pay the premiums or to notify
anyone of the nonpayment of the premiums. Nor, it observed,
did he have any responsibility for the failure to pay the premi-
ums. It concluded the pleadings failed to allege how Meyer’s
actions had caused the lapses of the policies.

Appellants timely appealed.

ASSIGNMENTS OF ERROR

Appellants assign that the district court erred in granting
Meyer’s motion to dismiss their second amended complaint.
They claim the court erred in concluding that they had not
stated a plausible claim that Meyer had breached his manda-
tory duties under the Nebraska Uniform Trust Code (Code) to
act in good faith and in the interest of the beneficiaries. They
assert that the court erred in finding that Appellants did not
state a plausible claim that Meyer breached his mandatory duty
to keep qualified beneficiaries reasonably informed about the
administration of the trust and of the material facts necessary
for them to protect their interests.

ANALYSIS
This case is presented as a motion to dismiss under Neb.
Ct. R. Pldg. § 6-1112(b)(6). We therefore consider whether
Appellants’ factual allegations set forth a plausible claim for
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which relief may be granted. The issue is whether Appellants
stated a plausible claim that Meyer breached his fiduciary
duties to act in good faith and in accordance with the terms and
purposes of the trust and the interests of the beneficiaries and
whether Appellants were damaged as a result.

Our decision is controlled by certain common-law rules
pertaining to trusts and trustees and by the provisions of
the Code.

[3,4] As a general rule, the authority of a trustee is gov-
erned not only by the trust instrument but also by statutes and
common-law rules pertaining to trusts and trustees. Wahrman v.
Wahrman, 243 Neb. 673, 502 N.W.2d 95 (1993). A trustee has
a duty to fully inform the beneficiary of all material facts so
that the beneficiary can protect his or her own interests where
necessary. Karpf v. Karpf, 240 Neb. 302, 481 N.W.2d 891
(1992). “‘[A] trustee owes beneficiaries of a trust his undivided
loyalty and good faith, and all his acts as such trustee must be
in the interest of the [beneficiary] and no one else.”” Id. at 311,
481 N.W.2d at 897.

[5] Every violation by a trustee of a duty required of him
by law, whether willful and fraudulent, or done through negli-
gence, or arising through mere oversight or forgetfulness, is a
breach of trust. Johnson v. Richards, 155 Neb. 552, 52 N.W.2d
737 (1952). It is generally held that an exculpatory clause will
not excuse the trustee from liability for acts performed in bad
faith or gross negligence. George Gleason Bogert & George
Taylor Bogert, The Law of Trusts and Trustees § 542 (2d rev.
ed. 1993).

The relevant provisions of the Code provide:

(a) Except as otherwise provided in the terms of the trust,
the . . . Code governs the duties and powers of a trustee,
relations among trustees, and the rights and interests of
a beneficiary.

(b) The terms of a trust prevail over any provision of
the [C]ode except:

(2) the duty of a trustee to act in good faith and in
accordance with the terms and purposes of the trust and
the interests of the beneficiaries;
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(8) the duty under subsection (a) of section 30-3878
to keep the qualified beneficiaries of the trust rea-
sonably informed about the administration of the trust
and of the material facts necessary for them to protect
their interests, and to respond to the request of a quali-
fied beneficiary of an irrevocable trust for . . . infor-
mation reasonably related to the administration of a
trust; [and]

(9) the effect of an exculpatory term under section
30-3897.

Neb. Rev. Stat. § 30-3805 (Reissue 2008).

A trustee must “administer the trust in good faith, in
accordance with its terms and purposes and the interests of
the beneficiaries, and in accordance with the . . . Code.” Neb.
Rev. Stat. § 30-3866 (Reissue 2008). Regarding a trustee’s
duty to keep the beneficiaries of the trust reasonably informed
of the trust assets, “[a] trustee shall keep the qualified benefi-
ciaries of the trust reasonably informed about the administra-
tion of the trust and of the material facts necessary for them to
protect their interests.” Neb. Rev. Stat. § 30-3878(a) (Reissue
2008). The Code provides that a term limiting a trustee’s
liability for breach of trust is unenforceable to the extent it
“relieves the trustee of liability for breach of trust committed
in bad faith or with reckless indifference to the purposes of
the trust or the interests of the beneficiaries.” Neb. Rev. Stat.
§ 30-3897(a)(1) (Reissue 2008). Furthermore, an exculpatory
clause in a trust is invalid “unless the trustee proves that the
exculpatory term is fair under the circumstances and that its
existence and contents were adequately communicated to the
settlor.” § 30-3897(b).

[6] To prevail against a motion to dismiss for failure to
state a claim, a plaintiff must allege sufficient facts to state
a claim to relief that is plausible on its face. State v. Mamer,
289 Neb. 92, 853 N.W.2d 517 (2014). When analyzing a
lower court’s dismissal of a complaint for failure to state
a claim, an appellate court accepts the complaint’s factual
allegations as true and construes them in the light most favor-
able to the plaintiff. Doe v. Omaha Pub. Sch. Dist., 273 Neb.
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79, 727 N.W.2d 447 (2007). Consequently, we look to the
factual pleadings in the second amended complaint, accept-
ing all allegations as true and drawing all reasonable infer-
ences therefrom in favor of Appellants to determine whether
Appellants have stated a plausible claim.

Appellants allege that Meyer breached his duties as trustee
by providing a false address to the insurers, failing to keep
Appellants informed of the facts necessary to protect their
interests, failing to furnish annual statements, failing to com-
municate the terms of the trust to Rafert, and failing to act in
good faith and in accordance with the terms and purposes of
the trust and in the interests of the beneficiaries.

Meyer contends that his duties were limited by articles
IT and IV of the trust and that providing a false address to
the insurers and failing to furnish annual reports did not
cause the premiums not to be paid. Articles II and IV of the
trust provide:

ARTICLE 1II

The Trustee shall be under no obligation to pay the
premiums which may become due and payable under the
provisions of such policy of insurance, or to make certain
that such premiums are paid by the Grantor or others, or
to notify any persons of the noon-payment [sic] of such
premiums, and the Trustee shall be under no responsibil-
ity or liability of any kind in the event such premiums are
not paid as required.

ARTICLE IV
. . . The Trustee shall not be required to make or file
an inventory or accounting to any Court, or to give bond,
but the Trustee shall, at least annually, furnish to each
beneficiary a statement showing property then held by the
Trustee and the receipts and disbursements made.

Meyer claims that he had no obligation as trustee to moni-
tor or notify any person of the nonpayment of premiums and
that the district court correctly relied upon the language of
article II in dismissing Appellants’ action. We disagree. The
Code provides deference to the terms of the trust, but this
deference does not extend to all the trustee’s duties. Those
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duties to which the Code does not defer are described above
in § 30-3805.

[7,8] A trustee has the duty to administer the trust in good
faith, in accordance with its terms and purposes and the inter-
ests of the beneficiaries, and in accordance with the Code.
§ 30-3866. A violation by a trustee of a duty required by law,
whether willful, fraudulent, or resulting from neglect, is a
breach of trust, and the trustee is liable for any damages proxi-
mately caused by the breach. Trieweiler v. Sears, 268 Neb. 952,
689 N.W.2d 807 (2004).

In drafting the trust, Meyer could not abrogate his duty
under § 30-3805 to keep Appellants reasonably informed of
the material facts necessary for them to protect their inter-
ests. Notice of nonpayment of the premiums would have
profoundly affected Appellants’ actions to protect the policies
from lapsing. Notice that the policies had lapsed would have
affected the subsequent payment by Rafert as settlor to the
insurance agent.

Meyer admittedly provided a false address on each of the
insurance applications. This had the obvious result that the
insurers’ notices regarding premiums due would not reach any
of the parties. Despite this, Meyer argues that article II limits
his liability for any claims related to nonpayment of the premi-
ums. Meyer goes so far as to suggest that he did not have the
duty to inform Appellants even if he had received notices of
the nonpayment of the premiums.

Such a position is clearly untenable and challenges the most
basic understanding of a trustee’s duty to act for the benefit
of the beneficiaries under the trust. Perhaps the most funda-
mental aspect of acting for the benefit of the beneficiaries is
protecting the trust property. Article Il cannot be relied upon to
abrogate Meyer’s duty to act in good faith and in accordance
with the terms and purposes of the trust and the interests of
the beneficiaries.

[9] Our conclusion remains the same whether we treat arti-
cle II as an exculpatory clause or as a term limiting Meyer’s
duties or liability.

A term of a trust relieving a trustee of liability for breach
of trust is unenforceable to the extent that it:
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(1) relieves the trustee of liability for breach of trust
committed in bad faith or with reckless indifference
to the purposes of the trust or the interests of the
beneficiaries|.]

§ 30-3897(a). Appellants have alleged sufficient facts for a
court to find that Meyer acted in bad faith or reckless indif-
ference to the purposes of the trust or the interests of the
beneficiaries by providing a false address to the insurers.
This is not a situation where a gratuitous trustee, who had no
involvement in the drafting of the trust or the administration
of the insurance policy, undertook only to distribute insur-
ance proceeds after the insured’s death. The trustee’s duties
must be viewed in the light of the trustee’s alleged involve-
ment in these matters. If there was none, the result might well
be different.

If article II is an exculpatory clause, it is invalid because
Meyer failed to adequately communicate its nature and effect
to Rafert. “An exculpatory term drafted or caused to be drafted
by the trustee is invalid as an abuse of a fiduciary or confiden-
tial relationship unless the trustee proves that the exculpatory
term is fair under the circumstances and that its existence
and contents were adequately communicated to the settlor.”
§ 30-3897(b) (emphasis supplied). Appellants alleged that
Meyer drafted the trust agreement but never met with Rafert
or explained the terms of the trust and the respective duties of
each party.

We next consider Meyer’s duty to furnish annual reports
to the beneficiaries. Meyer contends that the lapses of the
policies occurred prior to the time such reports were due. But
annual reporting was a minimum requirement in the ordinary
administration of the trust. A reasonable person acting in good
faith and in the interests of the beneficiaries would not wait
until such annual report was due before informing the ben-
eficiaries that the trust assets were in danger of being lost.
Meyer’s duty to report the danger to the trust property became
immediate when the insurers issued notices of nonpayment of
the premiums. As trustee, Meyer had a statutory duty “to keep
the qualified beneficiaries of the trust reasonably informed

. of the material facts necessary for them to protect their
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interests.” § 30-3805(b)(8). Here, again, according to the
allegations, Meyer was not an otherwise uninvolved and gra-
tuitous trustee.

The pleadings alleged that Meyer’s breach of his fiduciary
duties as trustee was a direct and proximate cause of the dam-
ages sustained by Appellants. Meyer contends the damages
claimed by Appellants cannot be traced to Meyer’s conduct.
And the district court concluded that Meyer’s actions did not
cause the premiums not to be paid by the insurance agent.
But Meyer’s actions prevented Appellants from knowing the
premiums had not been paid, and it is reasonable to infer that
Meyer’s actions prevented Appellants from acting to protect
their interests.

Appellants claimed that the subsequent payment of premi-
ums to the agent occurred after the policies had lapsed. It can
reasonably be inferred that a false address given to the insur-
ers caused the notices of the defaults in payment not to reach
Appellants and that as a result, Appellants paid premiums
amounting to $252,841.03 to the insurance agent after the poli-
cies had lapsed. It is reasonable to infer that had they known
of the lapses, they would have taken the necessary action to
protect their interests.

Meyer had a statutory duty to inform Appellants of the
material facts necessary for them to protect their interests. This
duty arose when the insurers issued the notices of nonpayment
of the premiums. The second amended complaint alleged suf-
ficient facts to state a plausible claim against Meyer for breach
of fiduciary duty.

CONCLUSION
For the reasons stated herein, we reverse the judgment of
the district court dismissing Appellants’ second amended com-
plaint and we remand the cause for further proceedings con-
sistent with this opinion.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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Summary Judgment. Summary judgment is proper if the pleadings and admis-
sible evidence offered at the hearing show that there is no genuine issue as to any
material facts or as to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of law.

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment was granted, and gives that party the benefit of all reasonable
inferences deducible from the evidence.

Breach of Contract. A material breach will excuse the nonbreaching party from
its performance of the contract.

Breach of Contract: Words and Phrases. A material breach is a failure to do
something that is so fundamental to a contract that the failure to perform that
obligation defeats the essential purpose of the contract or makes it impossible for
the other party to perform under the contract.

Breach of Contract. Whether or not a breach is material and important is a
question of degree which must be answered by weighing the consequences of the
breach in light of the actual custom of persons in the performance of contracts
similar to the one involved in the specific case.

Breach of Contract: Judgments. Although whether a material breach has
occurred is commonly a fact question, in some circumstances, a court may deter-
mine the question as a matter of law.

___t___.If the materiality question in a breach of contract case admits of only
one reasonable answer, then the court must intervene and address what is ordinar-
ily a factual question as a question of law.

Contracts. A contract must receive a reasonable construction, and a court must
construe it as a whole and, if possible, give effect to every part of the contract.
Summary Judgment: Proof. The party moving for summary judgment has the
burden to show that no genuine issue of material fact exists and must produce
sufficient evidence to demonstrate that the moving party is entitled to judgment
as a matter of law. If the movant meets this burden, then the nonmovant must
show the existence of a material issue of fact that prevents judgment as a matter
of law.

Summary Judgment: Evidence. When the parties’ evidence would support
reasonable, contrary inferences on the issue for which a movant seeks summary
judgment, it is an inappropriate remedy.
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Appeal from the District Court for Dakota County: PauL
J. VaugHaN, Judge. Affirmed in part, and in part reversed and
remanded for further proceedings.

David Geier and Stuart B. Mills for appellants.

Brian C. Buescher and Garth Glissman, of Kutak Rock,
L.L.P., for appellee.
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CASSEL, J.

INTRODUCTION

In this breach of contract action, the buyer failed repeatedly
to meet its monthly purchase requirement and the seller sold
its unpurchased product to others. The district court determined
that the seller was entitled to summary judgment and awarded
damages and prejudgment interest.

Upon the buyer’s appeal, we conclude that the buyer’s
breach during the first three quarters of the contract was mate-
rial and that it excused the seller of its obligation to adjust the
buyer’s shipments in the fourth quarter. However, the evidence
concerning damages presents a genuine issue of material fact
as to the market price of the product during each quarter.

We therefore affirm the district court’s summary judgment in
favor of the seller on the issue of liability, but we reverse the
court’s judgment for damages and prejudgment interest, and
remand the cause for further proceedings.

BACKGROUND

CONTRACT

On September 12, 2008, Rick Sebade and Sebade Brothers,
LLC (collectively Sebade Brothers), entered into a “Priced
Sale Contract” with Siouxland Ethanol, LLC (Siouxland).
Sebade Brothers agreed to purchase modified wet distillers
grains with solubles (product), which Siouxland manufactured
as a byproduct of ethanol production. The contract ran from
October 1, 2008, to September 30, 2009. During that time,
Sebade Brothers was obligated to order and take delivery of
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2,500 tons of product per month, for a total of 30,000 tons. It
agreed to pay $80 per ton.

The contract provided Sebade Brothers with a limited
authority to vary the amounts purchased. Specifically, it stated,
“Buyer may, at its option, adjust the amount of Product deliv-
ered during any month by a maximum of 30 Tons either over or
under the Monthly Quantity, subject to a maximum adjustment
of 30 Tons per quarter for each of the first three quarters dur-
ing the Delivery Period.” Thus, from October 1 to December
31, 2008, it required Sebade Brothers to purchase not less than
7,470 tons nor more than 7,530. The same amounts applied to
the first 3 months of 2009 and then to the next 3-month period.
Thus, by the end of the third quarter of the contract term,
Sebade Brothers could vary the total quantity by no more than
90 tons, plus or minus.

The contract also provided that Siouxland was to adjust
Sebade Brothers’ fourth-quarter shipments so that by the end
of the contract, the total shipments to Sebade Brothers equaled
30,000 tons. The contractual language stated:

Adjustments to the Monthly Quantity in one quarter
shall not affect Buyer[’]s option to make adjustments to
the Monthly Quantity in subsequent quarters, provided,
however, that during the fourth quarter of the Delivery
Period, Seller shall adjust Buyer’s fourth quarter ship-
ments in such amounts as Seller determines, so that total
shipments of Product to Buyer equal to the Total Contract
Quantity set forth above by the end of the Delivery
Period. In no event shall the total amount of Product
shipped exceed the total Contract Quantity.

The contract also contained a provision stating the measure
of damages if Sebade Brothers failed to purchase the required
amount of product. This provision stated:

If the total volume of Product order[ed] by Buyer in
any quarter is less than [the] contracted volume for that
quarter minus 30 Tons, Buyer will be responsible for the
difference between the contracted price per ton set forth
above and [the] current market price of Product (if less
than the contracted price) on the shortfall of Product
delivered to Buyer during such quarter.
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PERFORMANCE AND BREACH
Sebade Brothers rarely purchased the contractual amount of
2,500 tons of product per month. The following table shows
the amounts of product that Sebade Brothers purchased for
each month of the contract.
Tons of Product Bought

Month by Sebade Brothers
October 2008 1,720.90
November 2008 2,530.23
December 2008 2,653.46
January 2009 2,515.64
February 2009 1,694.60
March 2009 1,449.67
April 2009 2,030.90
May 2009 2,166.67
June 2009 1,392.06
July 2009 1,525.32
August 2009 1,079.82
September 2009 0.00
TOTAL 20,759.27

There is no dispute that Sebade Brothers purchased only
20,759.27 tons of product, which was 9,240.73 fewer than it
was contractually obligated to buy. Without taking into account
the contractual provision allowing for a 30-ton deviation each
month subject to a maximum adjustment of 30 tons per quarter,
Sebade Brothers was 595.41 tons short of its quota the first
quarter, 1,840.09 tons short the second quarter, and 1,910.37
tons short the third quarter, for a cumulative shortage prior to
the fourth quarter of 4,345.87.

PLEADINGS

Siouxland filed an amended complaint against Sebade
Brothers, setting forth a claim for breach of contract. Siouxland
alleged that Sebade Brothers’ failure to comply with the con-
tract forced Siouxland to sell over 9,000 tons of product at
market prices in effect at the time, which prices fell sig-
nificantly below the price Siouxland was guaranteed by the
contract. Siouxland alleged that it suffered over $290,000
in damages.
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Sebade Brothers set forth three defenses in its answer. First,
it alleged that Siouxland did not give notice of its intention
to resell the product. Second, Sebade Brothers alleged that
Siouxland did not adjust quantities in the fourth quarter as
required and that thus, Siouxland breached its obligation under
the Uniform Commercial Code to act in good faith and waived
any further claims against Sebade Brothers. Third, Sebade
Brothers alleged that Siouxland did not tender delivery in the
amount of shortfalls Siouxland alleged and that thus, Sebade
Brothers “had no duty to accept or pay.”

SUMMARY JUDGMENT HEARING

Siouxland moved for summary judgment, and the district
court held a hearing on the motion. Evidence established
that Sebade Brothers typically would call Siouxland 1 to 2
days in advance to ensure sufficient product was available
and then would send a truck to pick up the product. Sebade
testified that he would not expect Siouxland to arrive with
a load of product at Sebade Brothers’ feedlots without any
prior arrangement.

There is no dispute that Siouxland did not adjust Sebade
Brothers’ shipments of product in the fourth quarter. But the
parties disputed whether Siouxland informed Sebade Brothers
that it needed to pick up more product in the last quarter and
whether Sebade stated that Sebade Brothers would not accept
or pay for unordered product from Siouxland.

DistricT COURT’S JUDGMENT

The district court entered summary judgment in favor of
Siouxland. The court determined, as a matter of law, that
Sebade Brothers materially breached the contract. The court
reasoned that after the first three quarters, Sebade Brothers
had a shortfall of 4,499.56 tons, which meant that it failed to
order and take delivery of $359,964.80 worth of product. This,
the court found, was a material breach of the contract. The
court also concluded, as a matter of law, that Sebade Brothers’
material breach excused Siouxland from performing its obliga-
tion to adjust shipments in the fourth quarter. Thus, the court
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granted summary judgment in favor of Siouxland on the issue
of liability.

The court also granted summary judgment on the issue
of damages and prejudgment interest. The court found
Siouxland’s damages to be $290,201.83. The court determined
that Siouxland was entitled to prejudgment interest “‘as a
matter of right’” and that the interest began running from the
dates that Sebade Brothers was obligated to make a payment.
After determining the amount for prejudgment interest to be
$27,465.74, the court entered judgment of $317,667.57 in favor
of Siouxland.

Sebade Brothers timely appealed, and we moved the case to
our docket under our statutory authority to regulate the case-
loads of the appellate courts of this state.!

ASSIGNMENT OF ERROR
Sebade Brothers assigns that the district court erred in grant-
ing summary judgment in favor of Siouxland.

STANDARD OF REVIEW

[1,2] Summary judgment is proper if the pleadings and
admissible evidence offered at the hearing show that there is
no genuine issue as to any material facts or as to the ultimate
inferences that may be drawn from those facts and that the
moving party is entitled to judgment as a matter of law.> In
reviewing a summary judgment, an appellate court views the
evidence in the light most favorable to the party against whom
the judgment was granted, and gives that party the benefit of
all reasonable inferences deducible from the evidence.’

ANALYSIS

LIABILITY
Sebade Brothers argues that a genuine issue of fact existed
on its “waiver”’ defense. It asserts that under the contract,

' Neb. Rev. Stat. § 24-1106(3) (Reissue 2008).
2 Stick v. City of Omaha, 289 Neb. 752, 857 N.W.2d 561 (2015).
3 Id.
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Siouxland had the right to deliver additional product dur-
ing the fourth quarter to make up for earlier deficiencies.
According to Sebade Brothers, Siouxland failed to do so,
thereby waiving the deficiencies. “Whether a waiver is to
be implied from acts or conduct of a party is a question of
fact.”* Here, the contract provided that Siouxland “shall” adjust
Sebade Brothers’ shipments so that the total shipments equal
the total contract amount.

[3] But Siouxland counters that it was excused from adjust-
ing shipments based upon Sebade Brothers’ material breach
of the contract prior to the fourth quarter. A material breach
will excuse the nonbreaching party from its performance of
the contract.’> Thus, a material breach by Sebade Brothers
during the first three quarters of the contract would relieve
Siouxland of its obligation to adjust Sebade Brothers’ ship-
ments of product during the fourth quarter. And if that is the
situation, Sebade Brothers’ arguments concerning waiver and
tender of delivery have no merit. We therefore begin by con-
sidering whether we can determine, as a matter of law, that
Sebade Brothers materially breached the contract prior to the
fourth quarter.

[4,5] “[A] ‘material breach’ is a failure to do something
that is so fundamental to a contract that the failure to perform
that obligation defeats the essential purpose of the contract or
makes it impossible for the other party to perform under the
contract.”® Whether or not a breach is material and important
is a question of degree which must be answered by weighing
the consequences of the breach in light of the actual custom
of persons in the performance of contracts similar to the one
involved in the specific case.” On the other hand, substantial

4 17B C.J.S. Contracts § 1041 at 486 (2011).

5 Gary’s Implement v. Bridgeport Tractor Parts, 270 Neb. 286, 702 N.W.2d
355 (2005).

% 23 Samuel Williston, A Treatise on the Law of Contracts § 63:3 at 438
(Richard A. Lord ed., 4th ed. 2002).

7 Domjan v. Faith Regional Health Servs., 273 Neb. 877, 735 N.W.2d 355
(2007).
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performance may be established as long as any deviations
from the contract are relatively minor and unimportant.®

[6,7] Although whether a material breach has occurred is
commonly a fact question, in some circumstances, a court may
determine the question as a matter of law.

The determination whether a material breach has
occurred is generally a question of fact. Nevertheless,
the materiality of a breach of contract is not always a
question of fact, even if the issue is disputed; thus, if
there is only one reasonable conclusion, a court must
address what is ordinarily a factual question as a ques-
tion of law.’
Thus, as a federal circuit court has stated, “[I]f the materiality
question in a given case admits of only one reasonable answer
. .., then the court must intervene and address what is ordinar-
ily a factual question as a question of law.”!°

The breaches in this case went to the heart of the agree-
ment. Sebade Brothers failed to order and take delivery of
the required monthly allotment of 2,500 tons of product. And
Sebade Brothers’ failure to meet the 2,500-ton requirement
was not a one-time issue; it met the requirement in only 3 of
the first 9 months of the contract. Further, the shortfalls were
significant. Of those 6 months in which it did not meet the
requirement (even considering the permissible 30-ton short-
fall), the closest it came was 303.33 tons short, with the largest
shortfall being 1,077.94 tons. These are not minor deviations.
While the breach did not completely frustrate the entire pur-
pose of the contract, it was so important that it made continued
performance by Siouxland virtually pointless.'!

[8] Sebade Brothers’ apparent interpretation of the contract
is not reasonable. It seems to contend that even if it ordered
nothing during the first three quarters, Siouxland would remain
obligated to make all 30,000 tons of product available for

8 Phipps v. Skyview Farms, 259 Neb. 492, 610 N.W.2d 723 (2000).
° 23 Williston, supra note 6, § 63:3 at 440-41.

10 Gibson v. City of Cranston, 37 F.3d 731, 736 (1st Cir. 1994).

" See Gibson, supra note 10.
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Sebade Brothers in the fourth quarter without its approval. A
contract must receive a reasonable construction, and a court
must construe it as a whole and, if possible, give effect to
every part of the contract.'” Evidence established that it would
not have been possible for Siouxland to ship 9,000 tons of
product in 1 day or 30,000 tons in 2 weeks. The contract spe-
cifically allowed for a shortfall of up to 30 tons of product in
each of the first three quarters; thus, 90 tons is the maximum
amount that Siouxland could have needed to adjust Sebade
Brothers’ total shipments during the fourth quarter. With that
understanding in mind, it is not reasonable to expect Siouxland
to generate an additional 4,400 tons of product during the
final quarter.

We conclude that Sebade Brothers materially breached the
contract and that this material breach excused Siouxland’s
obligation to make adjustments to shipments during the fourth
quarter. We affirm the district court’s sustaining of Siouxland’s
motion for summary judgment as to Sebade Brothers’ liability
for its breach of the contract.

DAMAGES

Sebade Brothers next argues that summary judgment was
not proper due to the existence of questions of fact relevant to
Siouxland’s losses. We agree.

The contract provided the measure of damages for a failure
to purchase the contractually required volume of product. The
measure of damages was the difference between the contracted
price per ton of $80 and the “current market price of Product
(if less than the contracted price) on the shortfall of Product
delivered to Buyer during such quarter.”

Sebade Brothers claims that Siouxland failed to prove that
there was no dispute of material fact regarding the “current
market price.” To establish its damages under the contract,
Siouxland presented the district court with a calculation based
on the prices at which Siouxland resold the product on the
“spot market” during the months in which Sebade Brothers

12 Hearst-Argyle Prop. v. Entrex Comm. Servs., 279 Neb. 468, 778 N.W.2d
465 (2010).
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failed to order and take delivery of 2,500 tons of product.
Sebade Brothers challenges Siouxland’s evidence of market
price, claiming that Siouxland merely “presented evidence of
a variety of private sales transactions to many other custom-
ers, spread over the period of the contract, and broken down
month-by-month.”"?

Siouxland cites other jurisdictions in support of its position
that market value may be proved by a resale of the goods at
a reasonable time and place. The Supreme Judicial Court of
Maine, for example, stated that it found “no difficulty in sus-
taining the presiding Justice in his use of the resale price as
evidence of market values of the property resold.”' Similarly,
the Supreme Court of Washington stated that “the resale price
of goods may be considered as appropriate evidence of the
market value at the time of tender in determining damages.”"
And in a case where the only evidence as to market value of
the goods at the time of the breach was that it was about the
same as what the goods ultimately sold for, a U.S. district
court in Kansas stated that the market price of the goods was
the same as the resale price and noted evidence that the seller
obtained the highest possible price for the goods.'® Although
we recognize that there is authority supporting the use of
resale price as evidence of market value, as we discuss below,
deficiencies in Siouxland’s proof prevent us from determining
as a matter of law that resale price equaled market price in
this case.

[9,10] The party moving for summary judgment has the
burden to show that no genuine issue of material fact exists
and must produce sufficient evidence to demonstrate that
the moving party is entitled to judgment as a matter of law.
If the movant meets this burden, then the nonmovant must
show the existence of a material issue of fact that prevents

13 Brief for appellant at 15.
% Dehahn v. Innes, 356 A.2d 711, 722 (Me. 1976).

1S Sprague v. Sumitomo Forestry, 104 Wash. 2d 751, 759, 709 P.2d 1200,
1205 (1985).

16 Sharp Electronics Corp. v. Lodgistix, Inc., 802 F. Supp. 370 (D. Kan.
1992).
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judgment as a matter of law.!” But when the parties’ evidence
would support reasonable, contrary inferences on the issue for
which a movant seeks summary judgment, it is an inappropri-
ate remedy.'8

The evidence before us demonstrates a genuine issue of
material fact as to the market price for the product, which is
a necessary component of the contractual formula for deter-
mining damages. The evidence shows many instances of
Siouxland’s selling product at different prices on the same day,
with prices differing as much as $10 a ton. Further, in June
2009, there were numerous days in which Sebade Brothers
purchased product on the spot market at a higher price than
Siouxland sold product on the same day. On one of those
days, Sebade Brothers paid $13 more per ton than Siouxland
charged. This evidence presents a genuine issue as to whether
the prices at which Siouxland sold product on the spot market
were indeed the market price. This evidence might well have
been sufficient to enable a fact finder at trial to determine
the market prices and, thus, calculate damages with reason-
able certainty. But on Siouxland’s motion for summary judg-
ment, the district court was not permitted to decide disputed
issues of fact. And in determining the amount of damages
and prejudgment interest, that is essentially what the court
did. Accordingly, the district court erred in awarding dam-
ages and prejudgment interest at the summary judgment stage.
We therefore reverse in part the court’s order and remand the
cause for further proceedings.

CONCLUSION
We conclude that Sebade Brothers’ breach of its contract
with Siouxland was material and that it relieved Siouxland of
any obligation to adjust Sebade Brothers’ shipments during
the fourth quarter of the contract. However, we conclude that
there is a genuine issue of material fact concerning Siouxland’s
damages under the contract. We therefore affirm the judgment

7 C.E. v. Prairie Fields Family Medicine, 287 Neb. 667, 844 N.W.2d 56
(2014).

8 1d.
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of the district court regarding Sebade Brothers’ liability for
its material breach of the contract, but we reverse the court’s
award of damages and prejudgment interest, and remand the
cause for further proceedings.
AFFIRMED IN PART, AND IN PART REVERSED AND
REMANDED FOR FURTHER PROCEEDINGS.
Heavican, C.J., and MiLLER-LERMAN, J., not participating.
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PEr CuUrIAM.
NATURE OF CASE

Synergy4 Enterprises, Inc.; Michele K. Quinn; and Darold
A. Bauer (collectively Synergy4) brought an action against
Pinnacle Bank (Pinnacle) alleging three causes of action in
tort: promissory estoppel, negligent misrepresentation, and
fraud. Pinnacle asserted Synergy4’s claims were barred by
the credit agreement statutes of frauds' because they consti-
tuted an action based on an oral promise to loan money. The
district court granted Pinnacle summary judgment on all three
claims, determining that the claims were barred by § 45-1,113.
We affirm.

FACTS

Synergy4 is a Nebraska corporation. Quinn and Bauer are
the sole shareholders and officers of Synergy4. Pinnacle is
a banking corporation that operates in Nebraska and whose
business includes providing loans to individuals and busi-
nesses. Scott Bradley was president of a Pinnacle branch with
whom Quinn had developed a longstanding banking relation-
ship of approximately 20 years. Synergy4 alleged that Quinn
and Bradley had a long-established course of dealing and that
Quinn and Bradley entered into lending agreements that were
often conducted on the basis of an oral lending commitment
considered binding by both parties.

In November 2008, Quinn was given the opportunity to
purchase a company at which she was the chief financial offi-
cer. On November 12, Quinn and Bauer met with Bradley to
discuss a loan and line of credit with which Quinn and Bauer
would be able to operate the business. Synergy4 alleges that
at that meeting, Bradley orally approved Quinn and Bauer’s
proposal for a line of credit of at least $1 million. The parties
also discussed Quinn’s upcoming trip to China in the spring of
2009 to purchase inventory and the need for substantial credit
advances to make the anticipated purchases.

After the meeting, Pinnacle provided Quinn and Bauer with
a commitment letter for a loan of $400,000. Notwithstanding

' Neb. Rev. Stat. §§ 45-1,112 to 45-1,115 (Reissue 2010).
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the commitment letter, it was alleged that Bradley orally
assured Quinn and Bauer that Pinnacle would still provide a
loan for $1 million. On March 6, 2009, before Quinn went on
the purchasing trip to China, Bradley again assured Quinn that
she could proceed with the trip and that the $1 million credit
line was in place.

After receiving Bradley’s oral assurances, Quinn and Bauer
incorporated Synergy4 and entered into a 5-year lease on a
location and Quinn went to China on a 5-week purchasing trip.
During this trip, Quinn committed Synergy4 to approximately
$1.6 million in inventory purchases. On May 8, 2009, Bradley
advised Synergy4 that Pinnacle would not be lending more
than the $400,000 provided for in the commitment letter.

Throughout the summer of 2009, Quinn and Bauer attempted
to meet Synergy4’s financial commitments in operating their
business. In July or August 2009, Pinnacle provided Quinn
and Bauer an unsecured personal loan of $50,000 to pay
Synergy4’s payroll while Quinn and Bauer again attempted to
secure additional loans from Pinnacle. On August 13, Bradley
informed Synergy4 that Pinnacle would not make any further
advances on Synergy4’s credit line.

Synergy4 filed this lawsuit against Pinnacle in May 2013
alleging three causes of action: promissory estoppel, negligent
misrepresentation, and fraud. Pinnacle moved for summary
judgment, alleging that Synergy4’s claims were barred by
§ 45-1,113 of Nebraska’s credit agreement statute of frauds
because the purported $1 million credit agreement was not in
writing. The district court sustained the motion, concluding
that the plain language of § 45-1,113 barred Synergy4’s claim
for promissory estoppel. The court also dismissed Synergy4’s
claims for negligent misrepresentation and fraud.

ASSIGNMENTS OF ERROR
Synergy4 asserts that the district court erred in determining
that the Nebraska credit agreement statute of frauds bars its
claims. It asserts that the credit agreement statute of frauds is
coextensive with the general statute of frauds and, therefore,
allows claims based on all the common-law exceptions to the
statute of frauds.
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STANDARD OF REVIEW

[1,2] In reviewing a summary judgment, an appellate court
views the evidence in the light most favorable to the party
against whom the judgment was granted, and gives that party
the benefit of all reasonable inferences deducible from the
evidence.? The meaning and interpretation of a statute are ques-
tions of law.> An appellate court independently reviews ques-
tions of law decided by a lower court.*

ANALYSIS

The issue presented is whether §§ 45-1,112 and 45-1,113 bar
Synergy4’s action based on oral promises and assurances made
by Pinnacle or its agents.

[3] Statutory language is to be given its plain and ordinary
meaning, and an appellate court will not resort to interpretation
to ascertain the meaning of statutory words which are plain,
direct, and unambiguous.’

Section 45-1,113(1) provides:

A debtor or a creditor may not maintain an action or
assert a defense in an action based on a credit agreement
unless the credit agreement is in writing, expresses con-
sideration, sets forth the relevant terms and conditions of
the credit agreement, and is signed by the creditor and by
the debtor.

For purposes of § 45-1,113, “credit agreement” means: “A

contract, promise, undertaking, offer, or commitment to loan

money or to grant or extend credit.”®

[4] Synergy4 argues that the statute was not intended to
bar common-law exceptions to the general statute of frauds
and cites to the statute’s legislative history. In order for a
court to inquire into a statute’s legislative history, the statute
in question must be open to construction, and a statute is

2 Harris v. O’Connor, 287 Neb. 182, 842 N.W.2d 50 (2014).

3 Pinnacle Enters. v. City of Papillion, 286 Neb. 322, 836 N.W.2d 588
(2013).

4 1d.
5 Watkins v. Watkins, 285 Neb. 693, 829 N.W.2d 643 (2013).
6§ 45-1,112(1)(a)(i).
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open to construction when its terms require interpretation
or may reasonably be considered ambiguous.” The language
of §§ 45-1,112 and 45-1,113 is not ambiguous or unclear.
Therefore, we decline to consider any statements made during
the committee hearings or floor debates. Instead, we look to the
plain language of the statutes to reach our conclusion.

Synergy4 contends that the Nebraska credit agreement stat-
ute of frauds is coextensive with Nebraska’s general statute of
frauds. It argues that because promissory estoppel applies to
the state’s general statute of frauds, it also applies to unwrit-
ten credit agreements. We have stated that a promise which
the promisor should reasonably expect to induce action or
forbearance on the part of the promisee or a third person and
which does induce such action or forbearance is binding if
injustice can be avoided only by enforcement of the promise.®
Promissory estoppel, therefore, is based on a party’s detrimen-
tal reliance on another party’s promise that would otherwise
be an unenforceable contract.’ In this case, Synergy4 alleges
it incurred damages as a result of relying on Bradley’s oral
promises and assurances that a $1 million line of credit was
in place.

However, § 45-1,113 supersedes the common-law theory of
promissory estoppel insofar as it applies to unwritten credit
agreements or oral promises to loan money or extend credit.
The plain language of § 45-1,113 prohibits an action based
on a credit agreement unless the credit agreement is in writ-
ing. Our review finds no exception or limitation in the stat-
ute’s language.

This conclusion is supported by the broad language in the
definition of credit agreements, which includes any “contract,
promise, undertaking, offer, or commitment to loan money
or to grant or extend credit.”'® This precludes recovery for a

7 Zach v. Eacker, 271 Neb. 868, 716 N.W.2d 437 (2006).
8 Rosnick v. Dinsmore, 235 Neb. 738, 457 N.W.2d 793 (1990).

° See id. (stating that promissory estoppel claim has traditionally been
used where to refuse promise unsupported by consideration would work
injustice to party who relied to his detriment on promise).

107§ 45-1,112(1)(a)(i) (emphasis supplied).
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credit agreement based on the promissory estoppel doctrine,
which is wholly dependent on reliance on a promise or assur-
ance. As a result, Synergy4 cannot maintain an action based
on the oral promises or commitments of Bradley that Pinnacle
would lend or extend credit of $1 million. Synergy4’s causes
of action are all based upon the unwritten credit agreement.

Our conclusion is supported by Fortress Systems, L.L.C. v.
Bank of West.!! In that case, the Eighth Circuit found that a loan
officer’s oral promise to lend money if the borrower settled its
lawsuit with investors did not satisfy § 45-1,113, because the
alleged promise was neither in writing nor signed by both par-
ties. The court held, “Nebraska’s statute of frauds for credit
agreements is broadly written to include any ‘contract, prom-
ise, undertaking, offer, or commitment to loan money or to
grant or extend credit.””!?

Our own jurisprudence reflects a reluctance to allow prom-
issory estoppel to sustain an action for unwritten contracts.
In Farmland Service Coop, Inc. v. Klein,"* a buyer sought to
enforce an oral agreement to sell 90,000 bushels of corn at a
set price. We determined that the buyer could not sue under the
theory of promissory estoppel to enforce the oral agreement
barred by the statute of frauds. We held:

The mere pleading of reliance on the contract to his
detriment should not be sufficient to permit a party to
assert rights and defenses based on a contract barred
by the statute of frauds. If he were permitted to do so,
the statute of frauds would be rendered meaningless
and nugatory.'

In Rosnick v. Dinsmore,””> we reiterated that promissory
estoppel could not be used to circumvent the protection pro-
vided by the statute of frauds.

" Fortress Systems, L.L.C. v. Bank of West, 559 F.3d 848 (8th Cir. 2009).
12 Id. at 853 (emphasis in original).

3 Farmland Service Coop, Inc. v. Klein, 196 Neb. 538, 244 N.W.2d 86
(1976).

" Id. at 543, 244 N.W.2d at 90.

15 Rosnick v. Dinsmore, supra note 8.
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We disagree with Synergy4’s assertion that the Legislature,
in failing to use the “‘complete bar’” language in § 45-1,113,
intended it to be coextensive with the general statute of frauds!®
with all the common-law exceptions. However, even assuming
arguendo that the language did not explicitly bar such excep-
tions, it would be illogical for the Legislature to enact a sepa-
rate statute of frauds for credit agreements if the Legislature
had intended that it be coextensive with the general statute
of frauds.

We similarly conclude that § 45-1,113 bars Synergy4’s
claims for negligent misrepresentation. “Regardless of whether
the present cause of action is labeled as a breach of contract,
misrepresentation, fraud, deceit [or] promissory estoppel, its
substance is that of an action upon an agreement by a bank
to loan money. Therefore, [the credit agreement statute of
frauds] applies.”"”

We find that because Synergy4’s claims are based on a
credit agreement that was not in writing, they are barred by
§ 45-1,113.

CONCLUSION
For the above reasons, we affirm the judgment of the dis-
trict court.
AFFIRMED.
WRIGHT, J., participating on briefs.
STepHAN and MILLER-LERMAN, JJ., not participating.

16 Brief for appellants at 10. See Neb. Rev. Stat. § 36-202 (Reissue 2008).

17" Ohio Valley Plastics v. Nat. City Bank, 687 N.E.2d 260, 263-64 (Ind. App.
1997).
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WRIGHT, J.
NATURE OF CASE
Fabiola A. Flores (Fabiola) appeals from the order of the
district court that awarded her and Manuel Flores-Guerrero
(Manuel) joint physical custody of their minor children and
placed legal custody with the court. She argues that the district
court’s order, which made no special written findings regarding
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Manuel’s conviction for third degree domestic assault, violated
Neb. Rev. Stat. § 43-2932 (Reissue 2008). Given the evidence
presented to the district court, we agree that it was an abuse of
discretion for the district court to make a custody determina-
tion without complying with § 43-2932. Therefore, we vacate
the order of modification and remand the cause for further pro-
ceedings consistent with this opinion.

SCOPE OF REVIEW

[1,2] An appellate court reviews child custody determina-
tions de novo on the record, but the trial court’s decision will
normally be upheld absent an abuse of discretion. See Kamal
v. Imroz, 277 Neb. 116, 759 N.W.2d 914 (2009). An abuse of
discretion occurs when a trial court bases its decision upon
reasons that are untenable or unreasonable or if its action is
clearly against justice or conscience, reason, and evidence.
Watkins v. Watkins, 285 Neb. 693, 829 N.W.2d 643 (2013).

[3] Statutory interpretation presents a question of law, which
an appellate court reviews independently of the lower court’s
determination. /d.

FACTS

The marriage of Fabiola and Manuel was dissolved by a
decree entered on January 24, 2011. Fabiola was awarded sole
legal and physical custody of the parties’ two minor children
subject to Manuel’s reasonable rights of visitation. Manuel was
ordered to pay child support. On May 5, per agreement of the
parties, the divorce decree was modified to temporarily reduce
Manuel’s child support obligation.

On July 12, 2012, Manuel filed a complaint for modification
of custody. He prayed for modification of the decree to award
him sole custody of the children, subject to Fabiola’s reason-
able rights of visitation or, in the alternative, to award the par-
ties joint legal and physical custody of the children.

Fabiola filed an amended answer and cross-complaint in
which she asked the district court to leave custody with her
but modify various provisions of the parenting plan related to
visitation, extracurricular activities, the parties’ obligations to
notify each other when the children suffered from “significant
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illnesses,” and proof of health insurance. She also asked for
permission to remove the children to California.

In December 2013 and January 2014, a trial was held on
Manuel’s complaint and Fabiola’s amended cross-complaint.
The evidence adduced by Fabiola included certified copies
of an order sentencing Manuel to probation for his convic-
tions of terroristic threats and third degree domestic assault
and the mandate of the Nebraska Court of Appeals which
affirmed his convictions in a memorandum opinion in case
No. A-10-964. Fabiola testified that she was the victim of
these crimes.

At the end of the hearing, Fabiola brought § 43-2932 to
the district court’s attention. The court stated that it was “very
familiar with that statute.” Immediately thereafter, the court
orally entered its decision. On the issue of custody, it stated:
“The Court’s going to take legal custody of the children in the
Court. I'm going to grant joint physical custody to the parties,
one week on, one week off.”

On February 11, 2014, the district court entered a cor-
responding written order. It found that both parties were “fit
and proper persons to be awarded the physical custody of the
minor children,” and it awarded them joint physical custody.
The court also found that it was “in the best interest of the
minor children that legal custody be placed with the Court.”
On related matters, the court denied Fabiola’s application
for removal, recalculated Manuel’s child support obligation,
and ordered the parties to communicate only through e-mail
or text messaging. The court also made other modifications
related to expenses, extracurricular activities, and proof of
health insurance.

Fabiola timely appeals. Pursuant to our statutory authority
to regulate the dockets of the appellate courts of this state, we
moved the case to our docket. See Neb. Rev. Stat. § 24-1106(3)
(Reissue 2008).

ASSIGNMENTS OF ERROR
Fabiola assigns, restated, that the district court abused its
discretion in placing legal custody with the court, modifying
the decree to provide for joint physical custody where there
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was little evidence of cooperation between the parties, and
granting the parties joint physical custody without making the
written findings required by § 43-2932.

ANALYSIS

In the order from which Fabiola appeals, the district court
modified the parties’ divorce decree in numerous ways. The
most significant modification made by the court was to child
custody, both legal and physical. It is this modification of cus-
tody to which Fabiola assigns error.

The district court made substantial modifications to the
parties’ custody arrangement. Prior to the order of modifica-
tion, Fabiola had legal and physical custody of the children.
The children were in Manuel’s care at only the following
times: (1) during his parenting time, which occurred on
Wednesdays and alternating weekends; (2) for several weeks
over the summer; (3) during holiday visitation; and (4) when
Fabiola would occasionally ask him to watch the children for
her. In the order of modification, the district court changed
this arrangement by taking legal custody of the children and
awarding the parties joint physical custody, with each par-
ent to “have possession of the minor children for alternating
periods of seven consecutive days.” Thus, as a result of the
district court’s modification, Manuel gained joint physical
custody where he had none before and Fabiola lost the sole
legal and physical custody which she had been awarded in the
divorce decree.

Fabiola argues that it was a violation of § 43-2932 for the
district court to adopt this new custody arrangement without
making special written findings regarding Manuel’s conviction
for third degree domestic assault. We agree.

§ 43-2932
Section 43-2932, found within Nebraska’s Parenting Act,
establishes certain requirements for the development of a par-
enting plan in cases where a parent is found to have committed
child abuse or neglect, child abandonment, or domestic inti-
mate partner abuse or to have interfered with the other parent’s
access to the child. This statute has potential applicability to



252 290 NEBRASKA REPORTS

the instant case, because modification proceedings involving
child custody require development of a parenting plan and are
governed by the Parenting Act. See Neb. Rev. Stat. § 42-364(1)
and (6) (Cum. Supp. 2014) and Neb. Rev. Stat. § 43-2924(1)
(Reissue 2008).

Section 43-2932 states:

(1) When the court is required to develop a parent-
ing plan:

(a) If a preponderance of the evidence demonstrates,
the court shall determine whether a parent who would
otherwise be allocated custody, parenting time, visitation,
or other access to the child under a parenting plan:

(i) Has committed child abuse or neglect;

(i) Has committed child abandonment under section
28-705;

(iii) Has committed domestic intimate partner abuse; or

(iv) Has interfered persistently with the other parent’s
access to the child; . . . and

(b) If a parent is found to have engaged in any activity
specified by subdivision (1)(a) of this section, limits shall
be imposed that are reasonably calculated to protect the
child or child’s parent from harm. . . .

(3) If a parent is found to have engaged in any activity
specified in subsection (1) of this section, the court shall
not order legal or physical custody to be given to that
parent without making special written findings that the
child and other parent can be adequately protected from
harm by such limits as it may impose under such subsec-
tion. The parent found to have engaged in the behavior
specified in subsection (1) of this section has the burden
of proving that legal or physical custody, parenting time,
visitation, or other access to that parent will not endanger
the child or the other parent.

Section 43-2932 imposes several obligations upon a court
where a parent’s commission of one of the listed actions is
established by a preponderance of the evidence. Where “a
preponderance of the evidence demonstrates” that a parent
has committed one of the listed actions, a court must make
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a determination to that effect. See § 43-2932(1)(a). Such a
finding, in turn, obligates the court to impose any necessary
limitations on custody, parenting time, and visitation and to
make specific written findings prior to awarding legal or physi-
cal custody to the parent who committed the listed action. See
§ 43-2932(1)(b) and (3). A preponderance of the evidence is
the equivalent of “the ‘greater weight’” of the evidence. See
City of Scottsbluff v. Waste Connections of Neb., 282 Neb.
848, 864, 809 N.W.2d 725, 742 (2011). The greater weight of
the evidence means evidence sufficient to make a claim more
likely true than not true. NJI2d Civ. 2.12A.

[4] Throughout § 43-2932, the Legislature used the word
“shall.” As a general rule, the use of the word “shall” is con-
sidered to indicate a mandatory directive, inconsistent with the
idea of discretion. Wayne G. v. Jacqueline W., 288 Neb. 262,
847 N.W.2d 85 (2014). Therefore, where a preponderance, or
the greater weight, of the evidence demonstrates that a par-
ent has committed one of the listed actions, the obligations of
§ 43-2932 are mandatory.

Domestic intimate partner abuse is one of the actions
listed in § 43-2932(1)(a). This type of abuse includes “an act
of abuse as defined in section 42-903.” See Neb. Rev. Stat.
§ 43-2922(8) (Cum. Supp. 2014). The acts of abuse defined in
the Protection from Domestic Abuse Act are those committed
against “household members” and include “[a]ttempting to
cause or intentionally and knowingly causing bodily injury”
and “[p]lacing, by means of credible threat, another person
in fear of bodily injury.” See Neb. Rev. Stat. § 42-903(1)(a)
and (b) (Cum. Supp. 2014). Spouses and former spouses
are considered household members. See § 42-903(3). Thus,
threatening to cause or actually causing bodily injury to a
spouse or former spouse qualifies as domestic intimate part-
ner abuse.

APPLICATION
In the instant case, the greater weight of the evidence
before the district court demonstrated that Manuel had com-
mitted domestic intimate partner abuse. Given such evidence,
§ 43-2932 applied to the modification proceedings.
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The district court received into evidence certified copies of
an order sentencing Manuel to probation for his conviction of
third degree domestic assault and the mandate of the Court of
Appeals which affirmed his conviction. Together, these certi-
fied copies clearly established that Manuel had been convicted
of third degree domestic assault. Fabiola testified without
objection that she was the victim of this assault.

Neb. Rev. Stat. § 28-323(1) (Cum. Supp. 2014) provides that
[a] person commits the offense of domestic assault in the
third degree if he or she:

(a) Intentionally and knowingly causes bodily injury
to his or her intimate partner;
(b) Threatens an intimate partner with imminent bodily
injury; or
(c) Threatens an intimate partner in a menacing
manner.
To threaten someone in a menacing manner is to show “an
intention to do harm.” See State v. Smith, 267 Neb. 917, 921,
678 N.W.2d 733, 737 (2004). Thus, broadly speaking, in com-
mitting third degree domestic assault of Fabiola, Manuel either
threatened her with bodily injury or actually caused her bodily
injury. The fact that Manuel was convicted means that the
State proved such conduct toward Fabiola beyond a reason-
able doubt. See State v. Molina, 271 Neb. 488, 713 N.W.2d
412 (2000).

Manuel’s conviction established beyond a reasonable doubt
that he threatened to cause or did cause bodily injury to
Fabiola, his spouse or former spouse. Threatening to cause
or actually causing injury to a spouse or former spouse con-
stitutes domestic intimate partner abuse. See §§ 42-903(1)
and 43-2922(8). Therefore, the greater weight of the evidence
received by the district court demonstrated that Manuel had
committed domestic intimate partner abuse.

[5] We reject Manuel’s argument that the provisions of
§ 43-2932 were not applicable because his conviction for third
degree domestic assault occurred prior to entry of the parties’
divorce decree. The statute does not include any language that
indicates the listed actions must be committed within a certain
period of time. And “an appellate court will not read into a
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statute a meaning that is not there.” Kerford Limestone Co. v.
Nebraska Dept. of Rev., 287 Neb. 653, 659, 844 N.W.2d 276,
281 (2014). Additionally, it would not serve the purposes of the
Parenting Act to require courts to consider only recent assault
or abuse. In Neb. Rev. Stat. § 43-2921 (Reissue 2008), the
Legislature explained the underlying premise of the Parenting
Act, stating:

Given the potential profound effects on children from
witnessing child abuse or neglect or domestic intimate
partner abuse, as well as being directly abused, the courts
shall recognize the duty and responsibility to keep the
child or children safe when presented with a preponder-
ance of the evidence of child abuse or neglect or domestic
intimate partner abuse . . . .

Section 43-2932 would work against this duty and responsibil-
ity to keep children safe if it required courts to consider only
those acts of assault or abuse which occurred subsequent to
a decree of divorce. Accordingly, we conclude that regard-
less of when Manuel was convicted of third degree domestic
assault, the evidence of his conviction made it necessary for
the district court to comply with § 43-2932 before making a
custody determination.

In entering the order of modification, the district court
did not comply with § 43-2932. Despite the fact that Manuel
committed domestic intimate partner abuse, the district court
did not make a determination to that effect, as required by
§ 43-2932(1)(a). More important, the district court failed to
make the written findings required by § 43-2932(3) before
awarding joint physical custody. Section 43-2932(3) explic-
itly provides that where a parent has committed one of the
listed activities, “the court shall not order legal or physical
custody to be given to that parent without making special writ-
ten findings that the child and other parent can be adequately
protected from harm by such limits as it may impose” on
custody, parenting time, and visitation. (Emphasis supplied.)
The district court did not make such findings before ordering
joint physical custody. Under § 43-2932(3), this failure by the
district court precluded it from making the custody determina-
tion it did.
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[6] A child custody determination that does not comport
with statutory requisites is an abuse of discretion. Zahl v. Zahl,
273 Neb. 1043, 736 N.W.2d 365 (2007). Accordingly, to the
extent the district court made a custody determination in the
instant case without complying with § 43-2932, it abused its
discretion. Under these circumstances, the district court’s cus-
tody determination must be vacated.

In the order of modification, the district court made other
modifications to the parties’ divorce decree besides modify-
ing custody. However, all of the modifications were based
upon the modification of custody. Therefore, we vacate the
order of modification in its entirety, and we remand the cause
for further proceedings on the complaint for modification and
amended cross-complaint.

Any order of modification of custody that the district court
enters must include the findings required by § 43-2932(1)(a).
Additionally, if Manuel is awarded any type of custody,
the district court’s order of modification must include spe-
cial written findings that the children and Fabiola can be
adequately protected by any limitations on custody, parent-
ing time, and visitation that the court finds necessary. See
§ 43-2932(3).

[7] Our decision to reverse the district court’s order of modi-
fication because it was not in compliance with § 43-2932 obvi-
ates the need to consider Fabiola’s remaining assignments of
error. An appellate court is not obligated to engage in an analy-
sis that is not necessary to adjudicate the case and controversy
before it. Millennium Laboratories v. Ward, 289 Neb. 718, 857
N.W.2d 304 (2014).

CONCLUSION
For the foregoing reasons, we vacate the district court’s
order of modification and remand the cause for further pro-
ceedings consistent with this opinion.
JUDGMENT VACATED, AND CAUSE REMANDED
FOR FURTHER PROCEEDINGS.
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NATURE OF CASE
This case presents the issue of whether a person can be
guilty of felony criminal impersonation under Neb. Rev. Stat.
§ 28-638(1)(c) (Cum. Supp. 2014) by uttering a false name
that does not correspond to any real individual.
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BACKGROUND

James R. Covey was charged with criminal impersonation in
violation of § 28-638(1)(c). He was also charged with being a
habitual criminal.!

Section 28-638(1)(c) states that a person commits the crime
of “criminal impersonation” if he or she “[k]nowingly pro-
vides false personal identifying information or a false personal
identification document to a court or a law enforcement offi-
cer[.]” Neb. Rev. Stat. § 28-636(2) (Cum. Supp. 2014), in turn,
defines “[p]ersonal identifying information” as “any name or
number that may be used, alone or in conjunction with any
other information, to identify a specific person including a
person’s: (a) Name; (b) date of birth; [et cetera].” “Person” or
“specific person” are not defined.

At trial, Officer Brandon Brueggemann testified that on the
afternoon of April 18, 2013, he was investigating a citizen
report of a man possibly selling stolen goods out of the trunk
of his vehicle. Brueggemann approached Covey at a conve-
nience store, where he was standing near the trunk of a vehicle
that matched the citizen’s description. Brueggemann exited the
cruiser and asked Covey some general questions.

In his police report, Brueggemann stated that from prior
contacts, he recognized Covey as “James Covey.” However, at
trial, Brueggemann explained that he did not recognize Covey
when he initially made contact.

Brueggemann testified that Covey falsely told Brueggemann
that Covey’s name was “Daniel Jones.” Covey concurrently
told Brueggemann Covey’s correct birth date.

Brueggemann returned to his cruiser to run the name and
birth date through his computer terminal. As he was doing so,
Covey ran away. After a pursuit, Covey was apprehended and
arrested. When booked, Covey identified himself truthfully as
“James Covey.”

There was no evidence at trial that the name “Daniel Jones”
corresponded to an actual person, and the State did not argue
that, as a matter of common sense, it must correspond to an
actual person.

! See Neb. Rev. Stat. § 29-2221 (Reissue 2008).
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Covey challenged the charge of criminal impersonation on
the ground that it did not apply to the utterance of a name of
a fictitious individual. Covey argued that the State could have
instead charged him with false reporting under Neb. Rev. Stat.
§ 28-907 (Reissue 2008), because he had provided the false
name in an attempt to avoid an arrest warrant. False reporting
is a Class I misdemeanor.

The State argued that the existence of an actual person
who was being impersonated was irrelevant to the charge of
criminal impersonation. It asserted prosecutorial discretion in
choosing to charge Covey with felony impersonation rather
than misdemeanor false reporting.

The trial court agreed with the State and overruled Covey’s
plea in abatement and motion to dismiss the charge of crimi-
nal impersonation. The trial court also granted the State’s
motion in limine to prevent Covey from presenting any argu-
ment that he must have known he was using the name of
an actual person in order to be guilty of criminal imperson-
ation. After the trial, the jury found Covey guilty of crimi-
nal impersonation.

At the sentencing hearing, Covey objected to the admission
of exhibits 2 through 7 on the ground that they had just been
received by defense counsel. The court offered to continue the
sentencing hearing, but Covey declined. The court overruled
Covey’s objections to the exhibits.

The court found that Covey was a habitual criminal and
sentenced him to 10 to 14 years of incarceration. The court
explained that it was sentencing Covey in such a way that
he would have a period of supervised release on parole after
his incarceration.

ASSIGNMENTS OF ERROR

Covey assigns as error the overruling of his plea in abate-
ment and the overruling of his motion to dismiss. Both of
these assignments can be consolidated into his third assign-
ment of error that there was insufficient evidence to support
his conviction.

Covey also assigns as error the trial court’s grant of the
State’s motion in limine and the overruling of Covey’s



260 290 NEBRASKA REPORTS

objection to exhibits 2 through 7 for purposes of enhance-
ment. Finally, Covey asserts that the court imposed an exces-
sive sentence.

STANDARD OF REVIEW

[1] When reviewing the sufficiency of the evidence to sup-
port a conviction, the relevant question for an appellate court
is whether, after viewing the evidence in the light most favor-
able to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reason-
able doubt.?

[2] Statutory interpretation presents a question of law, for
which an appellate court has an obligation to reach an indepen-
dent conclusion irrespective of the determination made by the
court below.?

ANALYSIS

Covey argues that the evidence was insufficient to convict
him of criminal impersonation under § 28-638(1)(c), because
there was no evidence that the false name he provided to the
law enforcement officer corresponded to any actual person.

Section 28-638(1)(c) is one of several subsections pertaining
to the “crime of criminal impersonation.” Section 28-638(1)
states that “[a] person commits the crime of criminal imperson-
ation if he or she” (a) pretends to be a representative of some
person or organization with the intent to gain pecuniary benefit
and to deceive or harm another; (b) carries on any profession,
business, or other occupation without a license, certificate, or
other legally required authorization; (c) knowingly provides
false personal identifying information or a false personal iden-
tification document to a court or a law enforcement officer; or
(d) knowingly provides false personal identifying information
or a false personal identification document to an employer for
the purpose of obtaining employment.

Impersonation under § 28-638(1)(a) and (b) is a felony or a
misdemeanor, depending upon the value gained or attempted to

% State v. Nave, 284 Neb. 477, 821 N.W.2d 723 (2012).
3 Hess v. State, 287 Neb. 559, 843 N.W.2d 648 (2014).
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be gained by the impersonator.* Impersonation under subsec-
tion (1)(d) is always a misdemeanor.’ But impersonation under
subsection (1)(c), the statute Covey was charged with violat-
ing, is always a felony.®

Section 28-636(1) defines a “[plersonal identification docu-
ment” as

a birth certificate, motor vehicle operator’s license, state

identification card, . . . or passport or any document made

or altered in a manner that it purports to have been made

on behalf of or issued to another person or by the author-

ity of a person who did not give that authority.
(Emphasis supplied.)

Section 28-636(2), which is most directly at issue in this

case, defines “[p]ersonal identifying information” as
any name or number that may be used, alone or in con-
junction with any other information, to identify a specific
person including a person’s: (a) Name; (b) date of birth;
(c) address; (d) motor vehicle operator’s license number
or state identification card number as assigned by the
State of Nebraska or another state; (e) social security
number or visa work permit number; [et cetera].

(Emphasis supplied.)

We must determine whether, under § 28-636(2), the “per-
son’s” name or number can be a fictitious “person’s” name or
number, which “may be used . . . to identify a specific [ficti-
tious] person,” or, instead, whether the State must show that
the defendant provided the name or number of a real person,
which name or number “may be used, alone or in conjunc-
tion with any other information, to identify a specific [real]
person.” We conclude that under the plain language of these
statutes, a person commits felony impersonation only by giv-
ing law enforcement the personal identifying information of a
specific and real individual. To the extent that there could be
any reasonable disagreement about the plain meaning of the

4 See § 28-636(2)(a) through (d).
5 See § 28-638(2)(F).
6 See § 28-638(2)(c).
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relevant impersonation statutes, they are ambiguous. As such,
we must follow our rules of construction and the rule of lenity,
which will lead us to the same result.

“Person” is not defined in the definitions section of chapter
28, article 6, of the Nebraska Revised Statutes, which sets
forth the “offenses involving fraud” and which contains the
impersonation statutes. However, Neb. Rev. Stat. § 28-109
(Reissue 2008), found in article 1 of the criminal code, states:
“For purposes of the Nebraska Criminal Code, unless the con-
text otherwise requires: . . . (16) Person shall mean any natural
person and where relevant a corporation or an unincorporated
association.” The impersonation statutes, of course, are part of
the criminal code.

The definition of “person” found in § 28-109(16) makes
clear that the “person”/“specific person” in § 28-636(2) can-
not be a fictitious person. Black’s Law Dictionary states that
a “natural person” is “[a] human being, as distinguished from
an artificial person created by law.”” We believe that a “natural
person” excludes imaginary, artificial, or fictitious persons. If
it did not, then all kinds of crimes could be committed against
fictitious “persons.” We find no reason why the context of the
impersonation statutes would “require” that we understand
“person” any differently.

To the extent it might be argued that the definition of “per-
son” as a “natural person” is not decisive, we note the dic-
tionary definition of a “person” as “a human being regarded
as an individual.”® “Specific,” in turn, is “clearly defined
or identified.”” While the dictionary definition of “person”
does not explicitly state that the “human being” is real rather
than fictitious, things capable of being real are not normally
understood by default as encompassing the fictitious, unless
the context so indicates. Rather, the default understanding of
a word used in the context of a real-world application is that
the word refers to real things in that real world. We believe

7 Black’s Law Dictionary 1162 (7th ed. 1999).
8 Concise Oxford American Dictionary 660 (2006).
 Id. at 869.
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that in the context of § 28-636(2), “person” plainly means a
real person.

Cases from other jurisdictions considering similar imperson-
ation statutes support this conclusion that “person” is plainly
limited to real and specifically identifiable human beings. For
example, 18 U.S.C. § 1028(a)(7) (2012) provides that under
specified circumstances, it is a crime to knowingly transfer,
possess, or use, without lawful authority, a means of identifica-
tion “of another person.” Section 1028(d)(7), in turn, defines
“means of identification” in language practically identical to
§ 28-636(2)’s definition of “[plersonal identifying informa-
tion.” It defines “means of identification” as “any name or
number that may be used, alone or in conjunction with any
other information, to identify a specific individual.” It then lists
several of the same examples as § 28-636(2): name, date of
birth, address, driver’s license or identification number, Social
Security or work permit number, et cetera.

Federal courts have consistently held that the “means of
identification” described in 18 U.S.C. § 1028(d)(7) must iden-
tify an actual person who is not the defendant.”” In fact, the
U.S. Supreme Court, in Flores-Figueroa v. United States," held
that the language of 18 U.S.C. § 1028A(a)(1) (2012), which is
identical in relevant part to 18 U.S.C. § 1028(a)(7), requires
that the government prove the defendant knew that the means
of identification at issue corresponded to an actual person.

Further, federal courts hold that a non-unique identifier,
such as a name, will not alone qualify as a “means of iden-
tification,” when that identifier points to numerous equally
plausible, actual persons, as opposed to one specific, real
individual."? For example, in U.S. v. Mitchell,” the court held
that the definition of “‘means of identification of another

299 133

person’” as “‘any name or number that may be used, alone

10" See Flores-Figueroa v. United States, 556 U.S. 646, 129 S. Ct. 1886, 173
L. Ed. 2d 853 (2009).

.

12 See, e.g., U.S. v. Foster, 740 F.3d 1202 (8th Cir. 2014); U.S. v. Mitchell,
518 F.3d 230 (4th Cir. 2008).

3 U.S. v. Mitchell, supra note 12, 518 F.3d at 234 (emphasis in original).
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or in conjunction with any other information, to identify a
specific individual’” was plain and clarified that 18 U.S.C.
§ 1028(d)(7) requires that the “means of identification” entail
a sufficient amount of correct, distinguishing information to
identify a specific, real person. The court then explained that,
in most circumstances, a non-unique identifier, such as a
name or date of birth, will not be sufficient to identify a spe-
cific person.!

State courts likewise conclude in the context of various
impersonation statutes that the “person” impersonated must be
a real person. Several state courts have accordingly held that
giving a police officer the wrong name, without proof the name
corresponded to a real individual, is insufficient to support a
charge of impersonation.'

Many state impersonation statutes are worded in terms of
impersonating “another,” which is understood as “another per-
son,” similar to the federal statutes. “Another” in this context
has been held to mean holding oneself out as a specific, actual
individual who is someone other than oneself.'

State v. Woodfall" illustrates the strength of courts’ plain
reading of terms like “another,” “other person,” and “person,”
as excluding fictitious entities. In Woodfall, the court was

999

presented with the definition of “‘personal information’” as
“‘information associated with an actual person or a fictitious
person.’”" Yet, the court still found the statutory scheme

ambiguous. The court interpreted the definition of “personal

4 Id.

15 See, Lee v. Superior Court, 22 Cal. 4th 41, 989 P.2d 1277, 91 Cal. Rptr.
2d 509 (2000); State v. Jackson, 32 Conn. App. 724, 630 A.2d 164 (1993);
Brown v. State, 225 Ga. App. 750, 484 S.E.2d 795 (1997); City of Liberal
v. Vargas, 28 Kan. App. 2d 867, 24 P.3d 155 (2001); People v. Gaissert,
75 Misc. 2d 478, 348 N.Y.S.2d 82 (1973); State v. Berry, 129 Wash. App.
59, 117 P.3d 1162 (2005).

16 People v. Danisi, 113 Misc. 2d 753, 449 N.Y.S.2d 874 (1982); People v.
Gaissert, supra note 15. See, also, People v. Sherman, 116 Misc. 2d 109,
455 N.Y.S.2d 528 (1982).

17 State v. Woodfall, 120 Haw. 387, 206 P.3d 841 (2009).
18 1d. at 393, 206 P.3d at 847 (emphasis supplied).
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information” in favor of the defendant and concluded it was
limited to impersonation of real persons. The court explained
that the inclusion of “fictitious persons” in the definition of
“personal information” conflicted with other provisions. The
definition of “personal information” operated in conjunction
with the underlying statute setting forth the offense of “‘trans-
mission of any personal information of another.””" And the
term “‘another,”” the court noted, was defined by a different
statute as “‘any other person.””® The court also noted that
“‘person’” was defined by a general statute applicable to the
criminal code as “‘any natural person.’”?!

[3] We do not see any meaningful distinction between the
terms “another” and “person” under the statutes from other
jurisdictions addressed above and the use of “person”/“specific
person” in § 28-636(2). Furthermore, we note that § 28-638
expressly uses the term “impersonation” as part of the body of
the statute. This is not merely a label placed by the Nebraska
Revisor of Statutes. As such, the word “impersonation” should
be given credence like any other. We will, if possible, give
effect to every word, clause, and sentence of a statute, since
the Legislature is presumed to have intended every provision
of a statute to have a meaning.”> And one dictionary definition
of “impersonation” is to pretend to be “another person.”” The
cases discussed above support our view of the plain meaning of
§§ 28-638(1)(c) and 28-636(2).

At a minimum, we would be hard pressed to conclude that
“person” in the context of §§ 28-638(1)(c) and 28-636(2) is not
ambiguous as to whether it includes or excludes fictitious per-
sons. Ambiguity is defined as being capable of more than one
reasonable interpretation,” and we certainly view these other
courts’ decisions as reasonable.

333

 Id. at 391, 206 P.3d at 845.

2 Id. at 392, 206 P.3d at 846.

2 Id.

22 See Sorensen v. Meyer, 220 Neb. 457, 370 N.W.2d 173 (1985).
Black’s Law Dictionary, supra note 7 at 757.

2 See In re Interest of Erick M., 284 Neb. 340, 820 N.W.2d 639 (2012).
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In the face of ambiguity, we must examine legislative his-
tory and abide by the rule of lenity. Doing so, we are led
to the same conclusion: that to commit the felony crime of
impersonation by presenting “false personal identifying infor-
mation” to a law enforcement officer, there must be an actual
individual being “impersonated” by such “personal identify-
ing information.”

We first observe the history of the impersonation leg-
islation. The definition of “personal identifying informa-
tion” remained unchanged during the most recent amend-
ment to the impersonation statutes, which was 2009 Neb.
Laws, L.B. 155. The same definition of “personal identify-
ing information” was previously found in Neb. Rev. Stat.
§ 28-608(4)(b) (Reissue 2008), and that definition tied into
§ 28-608(1)(d)(i). Section 28-608(1)(d)(i) stated that a per-
son “commits the crime of criminal impersonation” if he or
she, “[w]ithout the authorization or permission of another
and with the intent to deceive or harm another,” “[o]btains or
records personal identification documents or personal identi-
fying information[.]”

Thus, in the context of the impersonation statutes before
the passage of L.B. 155, the “person” identified by the “per-
sonal identifying information” was very clearly a real person,
as distinguished from a fictitious person. The “personal iden-
tifying information” was of “another,” who was capable of
giving authorization or permission, and who was capable of
being harmed by the unauthorized use of the personal identi-
fying information. Moreover, using the “personal identifying
information” of another, in violation of § 28-608(1)(d)(i), was
distinguishable from impersonation through “[a]ssum[ing] a
false identity” or acting in an “assumed character,” in violation
of § 28-608(1)(a). Before L.B. 155, all the kinds of imper-
sonation were a misdemeanor or a felony, depending on the
harm caused.

[4] Where an amendment leaves certain portions of the
original act unchanged, such portions are continued in
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force with the same meaning and effect they had before the
amendment.” Thus, the unchanged definition of “personal
identifying information” is presumed to continue to be under-
stood as the name or number of a real, not a fictitious, spe-
cific person.

We find no evidence from the legislative history that the
Legislature intended to change the meaning of “personal iden-
tifying information” when it passed L.B. 155. The legislative
history indicates only that L.B. 155 added the category of
presenting “false identifying information” to a police officer,
and made every such instance a felony regardless of the harm
caused, because “persons who commit these crimes are not
always looking for a financial gain.”?® The Judiciary Committee
explained that it was attempting to close the “gaps that victims
fall through currently. Criminals use personal information for
many reasons other than financial gain, including to commit
crimes, evading arrest, or undocumented workers use this
information to be employed in this country.”*

Also, we interpret criminal statutes together so as to maintain
a consistent and sensible scheme.” In this regard, we observe
that criminal impersonation via false personal identifying infor-
mation, both before and after L.B. 155, has always been dis-
tinguishable from the separate misdemeanor offense of “false
reporting” found in our criminal code. Section 28-907(1)(a)
states that a person commits “false reporting” if he or she
“[fJurnishes material information he or she knows to be false
to any peace officer or other official with the intent to instigate
an investigation of an alleged criminal matter or to impede the
investigation of an actual criminal matter.” We have held that

% Branz v. Hutchinson, 128 Neb. 698, 260 N.W. 198 (1935).

% Floor Debate, L.B. 155, Judiciary Committee, 101st Leg., Ist Sess. 84
(May 7, 2009).

¥ Judiciary Committee Hearing, L.B. 155, 101st Leg., 1st Sess. 50 (Jan. 28,
2009) (emphasis supplied).

2 See Sack v. State, 259 Neb. 463, 610 N.W.2d 385 (2000).
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the crime of “false reporting” includes giving a false name to
avoid an arrest warrant.”

It would be an odd criminal scheme if giving a false name
to a police officer, without any additional intent, could be a
felony under § 28-638(1)(c), while the same act with the addi-
tional element of intending to impede an investigation is only
a misdemeanor.

Finally, we must abide by the rule of lenity. Under the rule
of lenity, ambiguities in a penal statute are resolved in the
defendant’s favor.*® The rule of lenity serves important inter-
ests. It promotes fair notice to those subject to the criminal
laws, minimizes the risk of selective or arbitrary enforce-
ment, and maintains the proper balance between Congress,
prosecutors, and the courts.’® The rule of lenity requires
that we interpret “person,” as used in §§ 28-638(1)(c) and
28-636(2), to encompass only real, specifically identifiable,
human beings.

The State and the dissent argue §§ 28-638(1)(c) and
28-636(2) unambiguously give fair notice to those subject to
our criminal laws that it is felony “criminal impersonation” to
provide a false name or number to a police officer—whether
or not such false name or number constitutes identifying infor-
mation for any real individual. The State argues that the “spe-
cific person” referred to in § 28-636(2) is the defendant and
not some other, specific, real person. The State accordingly
reads “to identify a specific person” as meaning “to identify
oneself.” We disagree.

[5] The “personal identifying information” will not be
“false” if the “specific person” identified by the name or num-
ber is the same “person’s” name or number given to the law
enforcement officer. Therefore, the State’s argument runs afoul

2 See State v. Nissen, 224 Neb. 60, 395 N.W.2d 560 (1986).

30 See, State v. Knutson, 288 Neb. 823, 852 N.W.2d 307 (2014); State v.
Thacker, 286 Neb. 16, 834 N.W.2d 597 (2013).

31 See, e.g., United States v. Kozminski, 487 U.S. 931, 108 S. Ct. 2751, 101
L. Ed. 2d 788 (1988).



STATE v. COVEY 269
Cite as 290 Neb. 257

of the rule of construction that the same words used in the
same sentence are presumed to have the same meaning.*?

Furthermore, if the Legislature had intended the meaning the
State champions, there are certainly clearer ways it could have
conveyed that meaning. “[A] specific person” in § 28-636(2)
is an oddly oblique way for the Legislature to have chosen to
simply say “oneself.”

And, finally, the State’s argument as to whom “specific
person” refers does not address the meaning of the second
instance of “person” in § 28-636(2): “including a person’s: (1)
Name; (b) date of birth; (c) address; [et cetera].”

The dissent, for its part, focuses on the use of the term
“may” in the same phrase from § 28-636(2) that the State
focuses on: “Personal identifying information means any name
or number that may be used, alone or in conjunction with
any other information, to identify a specific person . . . .”
The dissent argues that § 28-636(2) plainly states that the

“[plersonal identifying information” may or may not identify
a real human being. In making this argument, the dissent relies
on cases holding that “may” connotes permissive or discre-
tionary action.

The dissent’s argument, like the State’s, does not address
the second instance of “person” in the statute. In any event,
the cases the dissent relies upon are inapplicable. The statutes
analyzed in those cases use “may” to describe an action by
an actor. For example, we have held that “may” connotes dis-
cretionary action when used in statutes spec1fy1ng that “‘the
court may set aside a final judgment’”* or “may allow the

32 See, Brown v. Gardner, 513 U.S. 115, 115 S. Ct. 552, 130 L. Ed. 2d 462
(1994); Philippides v. Bernard, 151 Wash. 2d 376, 88 P.3d 939 (2004).
See, also, e.g., Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440,
126 S. Ct. 1204, 163 L. Ed. 2d 1038 (2006); Lewis v. Philip Morris Inc.,
355 F.3d 515 (6th Cir. 2004); C.R. Klewin Northeast v. City of Bridgeport,
282 Conn. 54,919 A.2d 1002 (2007); Jasper Contractors, Inc. v. E-Claim.
com, 94 So. 3d 123 (La. App. 2012). See, also, 2A Norman J. Singer,
Statutes and Statutory Construction § 46:06 (Sth ed. 1992).

3 Alisha C. v Jeremy C., 283 Neb. 340, 349, 808 N.W.2d 875, 883 (2012).
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prevailing party . . . a reasonable attorney’s fee.”** In contrast,
“may” as found in § 28-636(2) is in a passive phrase utilized
for an abstract definition. “May” modifies the “name or num-
ber” “that may be used.” A name or number cannot act or
have “discretion.”

We read “may” in § 28-636(2) as “being capable of.” One
dictionary definition describes “may” as “have the ability

. t0.”* Thus, to be “personal identifying information,”
that information must have the ability to identify a “specific
person.” We believe that to be the most sensible reading of
the statute.

In sum, the State and the dissent assert that the relevant lan-
guage pertaining to felony impersonation by presenting “false
personal identifying information” to a court or law enforce-
ment officer is just a complicated way of describing giving a
false name or number—of a kind that could, but not necessar-
ily does, identify a specific real person.

But we do not think it makes sense to refer to a fictitious
“specific person” or a name, address, state identification card
number, et cetera, of a fictitious person. To the extent it could
be a sensible reading, we certainly do not think it the only
one. There is a difference between a fictitious name or num-
ber and a fictitious person’®; thus, we cannot agree with the
State and the dissent’s view that one essentially collapses into
the other.

For the foregoing reasons, Covey is correct that the evi-
dence was insufficient to support the crime charged. There
was no evidence the name “Daniel Jones” belonged to a real
Daniel Jones, much less to any “specific” Daniel Jones. Such a
showing would not have been necessary had the State charged
Covey with the misdemeanor offense of false reporting under

% Manning v. Dakota Cty. Sch. Dist., 279 Neb. 740, 746, 782 N.-W.2d 1, 7
(2010).

3 See Webster’s Third New International Dictionary of the English Language,
Unabridged 1396 (1993).

3% Santiago v. E.W. Bliss Co., 2012 IL 111792, 973 N.E.2d 858, 362 IlI. Dec.
462 (2012) (Karmeier, J., specially concurring).
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§ 28-907(1)(a). If the Legislature wishes to criminalize as a
felony giving a police officer a false name, address, date of
birth, et cetera— whether or not that name or number is capable
of identifying any specific individual in the real world—then
it may amend § 28-636(2) to clearly express that intent. Until
then, we must read § 28-636(2) as limiting “personal identify-
ing information” to those names or numbers capable of identi-
fying specific and real human beings.

CONCLUSION

We reverse, and remand the cause with directions to vacate
Covey’s conviction. We need not address Covey’s remaining
assignments of error.

REVERSED AND REMANDED WITH
DIRECTIONS TO VACATE.

CAaSsEL, J., dissenting.

The majority acknowledges that a clear and unambiguous
statute requires no interpretation,' but it undertakes a tortured
analysis to discover ambiguity. Here, the meaning of the stat-
ute? is clear.

The elements of the crime do not require identification of a
real person. A person commits the crime of criminal imperson-
ation if he or she “[k]nowingly provides false personal iden-
tifying information . . . to . . . a law enforcement officer[.]”
Thus, other than date of commission and venue, there are
only two elements: (1) that the accused provided false per-
sonal identifying information to a law enforcement officer
and (2) that he or she did so knowingly. There is no require-
ment that the false personal identifying information relate to a
real person.

Likewise, the definition of “personal identifying informa-
tion” contains no such requirement. “Personal identifying infor-
mation” is defined as “any name or number that may be used,
alone or in conjunction with any other information, to identify

' See State v. Suhr, 207 Neb. 553, 300 N.W.2d 25 (1980).
2 Neb. Rev. Stat. § 28-638(1)(c) (Cum. Supp. 2014).
3 Id.
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a specific person.” The majority defines “person” as “a human
being regarded as an individual™ and “specific” as “clearly
defined or identified.”® And the majority acknowledges that
none of these terms are explicitly limited to real, as opposed
to imaginary, “human beings.” However, rather than stopping
there, it then reads the term “real” into the statute.

I would refrain from this unnecessary interpretation of an
unambiguous statute. Although the rule of lenity requires a
court to resolve ambiguities in a penal code in the defendant’s
favor, the touchstone of the rule of lenity is statutory ambigu-
ity, and where the legislative language is clear, a court may
not manufacture ambiguity in order to defeat that intent.” The
statute provides a clear definition: Personal identifying infor-
mation is a name or number that may be used, alone or in
conjunction with additional information, to identify a definite
or identifiable individual® And when the word “may” is used
in a statute, permissive or discretionary action is presumed.’
Here, the word “may” means the personal identifying informa-
tion provided is capable of identifying a definite or identifiable
individual, not that the information provided must identify a
definite or identifiable individual.

And Covey knowingly gave such false information to law
enforcement. He identified himself as “Daniel Jones,” a name
that may be used to identify a particular individual, which he
knew to be false. There was no proof that Daniel Jones was a
real person. But the ability of a name to identify a definite or
particular individual is not premised upon the existence of an
actual person with that name.

The majority conflates the name of the crime with the
crime’s statutory elements. “Criminal impersonation” is merely

4 Neb. Rev. Stat. § 28-636(2) (Cum. Supp. 2014).

5> Concise Oxford American Dictionary 660 (2006).

6 Id. at 869.

7 State v. Dinslage, 280 Neb. 659, 789 N.W.2d 29 (2010).
8 See § 28-636(2).

® JCB Enters. v. Nebraska Lig. Cont. Comm., 275 Neb. 797, 749 N.W.2d
873 (2008); In re Trust Created by Isvik, 274 Neb. 525, 741 N.W.2d 638
(2007).
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the name of the offense, as designated by the Legislature.!® The
name of the crime does not change or affect its elements. And
those elements control our review. When reviewing the suf-
ficiency of the evidence to support a conviction, the relevant
question for an appellate court is whether, after viewing the
evidence in the light most favorable to the prosecution, any
rational trier of fact could have found the essential elements of
the crime beyond a reasonable doubt.!! Here, both elements of
the crime were clearly established. And that should be the end
of our inquiry.

I would affirm Covey’s conviction. Therefore, I respect-
fully dissent.

HEeavican, C.J., and STEPHAN, J., join in this dissent.

10 See § 28-638(1)(c).
" State v. Nave, 284 Neb. 477, 821 N.W.2d 723 (2012).

FIrRST TENNESSEE BANK NATIONAL ASSOCIATION,
SUCCESSOR BY MERGER TO FIRST HORIZON
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1. Summary Judgment. Summary judgment is proper when the pleadings and evi-
dence admitted at the hearing disclose no genuine issue regarding any material
fact or the ultimate inferences that may be drawn from those facts and that the
moving party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.

3. Jurisdiction: Appeal and Error. It is the duty of an appellate court to determine
whether it has jurisdiction over the matter before it.

4. Summary Judgment: Evidence: Proof. After the movant for summary judg-
ment makes a prima facie case by producing enough evidence to demonstrate
that the movant is entitled to judgment if the evidence was uncontroverted at
trial, the burden to produce evidence showing the existence of a material issue
of fact that prevents judgment as a matter of law shifts to the party opposing
the motion.
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Appeal from the District Court for Cass County: JEFFREY J.
Funke, Judge. Affirmed.
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HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

CASSEL, J.
INTRODUCTION

A lender sued upon a promissory note. The district court
determined that the action was barred by a California statute
of limitations and entered summary judgment in the borrow-
er’s favor. On appeal, the lender contends that the limitations
period was tolled by either a California statute or a provision
of the Servicemembers Civil Relief Act (SCRA).! We affirm.
The California tolling statute could not be applied against
the borrower, a nonresident of California, without violat-
ing the Commerce Clause.” And the borrower’s membership
in the National Guard provided no basis to toll the limita-
tions period.

BACKGROUND

Jason Newham executed a promissory note dated
September 8, 2005, in favor of First Horizon Home Loan
Corporation in the amount of $182,000. Newham used the
funds to refinance a prior mortgage on real property located
in Dixon, California. At that time, Newham was a resident of
California and “in active duty, Air Force,” stationed at Travis
Air Force Base. Payments on the note were due on the first
of every month, and the note was secured by a deed of trust
for the property.

Sometime after execution of the note, First Horizon Home
Loan Corporation merged with First Tennessee Bank National

150 U.S.C. app. § 501 et seq. (2012).
2 US. Const. art. I, § 8, cl. 3.
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Association (First Tennessee). As a result, First Tennessee
became the holder of the note.

Newham left California and vacated the property in May
2007. He made his last payment on the note on August 6.
He resided in Papillion, Nebraska, until September, when he
moved to Kansas to work for an aircraft company as a demon-
stration pilot. Although Newham had joined the North Dakota
National Guard in July 2007, he did not move to North Dakota
until June 2009. With the North Dakota National Guard, he
was “part-time for the first [2] years, and then . . . full-time,
at the state level, for the last . . . almost [3] years.” Newham
later moved to Minnesota, but he returned to Nebraska in
June 2013.

On August 5, 2013, First Tennessee filed a complaint against
Newham, alleging that he was in default on the note and seek-
ing damages in the amount of $274,467.13, plus interest. In
response, Newham moved for summary judgment and alleged
that First Tennessee’s suit was barred by the statute of limita-
tions. First Tennessee filed an amended complaint and alleged
that Newham was an “absconding debtor.”

At the summary judgment hearing, Newham’s coun-
sel argued that First Tennessee’s action was governed by
California law and that First Tennessee had failed to bring
the action within 4 years as required by Cal. Civ. Proc. Code
§ 337 (West 20006). First Tennessee, however, asserted that the
statute of limitations had been tolled by either Cal. Civ. Proc.
Code § 351 (West 2006) or 50 U.S.C. app. § 526(a). As dis-
cussed in greater detail below, § 351 tolls the statute of limita-
tions during the period of time that a defendant is outside of
California and § 526(a) tolls the statute of limitations during
the “period of a servicemember’s military service,” as defined
by relevant federal law.

The district court also received various discovery into evi-
dence, including Newham’s answers to interrogatories and
his deposition testimony. As to his current employment sta-
tus, Newham stated that he is a “part-time member” of the
Nebraska Air National Guard. His position does not entail
active duty status. When asked to provide the dates and duty
stations of his periods of active duty, Newham indicated that



276 290 NEBRASKA REPORTS

his most recent period of active duty was from March 2005 to
July 2007 at Travis Air Force Base.

As to his repayment of the note, Newham confirmed that
he made his last payment on August 6, 2007, and that he “was
in breach of the contract” as of September 2. Additionally, he
testified that he never returned to California after he vacated
the property.

On February 3, 2014, the district court entered summary
judgment in Newham'’s favor. In its order, the court determined
that First Tennessee’s claim was governed by the California
statute of limitations and that First Tennessee had failed to
file suit within the 4-year limitations period. As to the toll-
ing provision of Cal. Civ. Proc. Code § 351, the court con-
cluded that, if applied against Newham, § 351 would violate
the Commerce Clause of the U.S. Constitution. However, the
court did not address the tolling provision of 50 U.S.C. app.
§ 526(a).

First Tennessee moved for new trial and alleged that the dis-
trict court erred in failing to apply § 526(a). Additionally, First
Tennessee asserted that Newham had the burden to show that
the application of § 351 would violate the Commerce Clause.
And it alleged that applying § 351 would not result in any con-
stitutional violation.

At the hearing on First Tennessee’s motion, the district court
acknowledged that it had failed to consider § 526(a) in its sum-
mary judgment order. However, it clarified that in considering
the statute of limitations, it had reviewed § 526(a) and con-
cluded that it did not apply because Newham was not on active
duty. The court explained that it did not set forth its analysis in
the order, because it “did not believe it was relevant and neces-
sary, based on the information.”

The district court overruled the motion for new trial, and
First Tennessee filed a notice of appeal. We moved the case to
our docket pursuant to statutory authority.?

3 See Neb. Rev. Stat. § 24-1106(3) (Reissue 2008).



FIRST TENNESSEE BANK NAT. ASSN. v. NEWHAM 277
Cite as 290 Neb. 273

ASSIGNMENTS OF ERROR
First Tennessee assigns, consolidated and restated, that the
district court erred in finding that the statute of limitations was
not tolled by either (1) Cal. Civ. Proc. Code § 351 or (2) 50
U.S.C. app. § 526(a).

STANDARD OF REVIEW

[1] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose no genuine issue
regarding any material fact or the ultimate inferences that may
be drawn from those facts and that the moving party is entitled
to judgment as a matter of law.*

[2] In reviewing a summary judgment, an appellate court
views the evidence in the light most favorable to the party
against whom the judgment is granted and gives such party
the benefit of all reasonable inferences deducible from
the evidence.’

ANALYSIS

JurispiCTION

[3] We first dispose of a preliminary matter. Although nei-
ther party has alleged a jurisdictional defect, it is the duty of
an appellate court to determine whether it has jurisdiction over
the matter before it.6

After the district court entered summary judgment, First
Tennessee timely filed a motion for new trial, which, despite
its title, we treat as a motion to alter or amend the judg-
ment.” The motion terminated the time for taking an appeal .®

4 Ballard v. Union Pacific RR. Co., 279 Neb. 638, 781 N.W.2d 47 (2010).
SId.
® See In re Interest of Thomas M., 282 Neb. 316, 803 N.W.2d 46 (2011).

7 See Strong v. Omaha Constr. Indus. Pension Plan, 270 Neb. 1, 701
N.W.2d 320 (2005), abrogated in part, Kennedy v. Plan Administrator for
DuPont Sav. and Investment Plan, 555 U.S. 285, 129 S. Ct. 865, 172 L.
Ed. 2d 662 (2009).

8 See id.
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First Tennessee’s notice of appeal was timely filed after the
terminating motion was overruled. Thus, we have jurisdiction
of the appeal.

CALIFORNIA LAw APPLIES

Having established our jurisdiction over the appeal, we turn
to First Tennessee’s assignments of error. The parties agree
that California law applies.

Neither party contests the conclusion that First Tennessee’s
claim was governed by the 4-year limitations period of Cal.
Civ. Proc. Code § 337. And it is clear that First Tennessee did
not file suit within the limitations period. Newham acknowl-
edged that he was in default on the note on September 2,
2007. While First Tennessee contended at oral argument that
Newham was in default as of September 3, the specific date
of default makes no difference to our analysis. First Tennessee
did not file the present action until August 5, 2013, nearly 6
years later.

First Tennessee asserts only two statutory bases for tolling
the statute of limitations. We therefore limit our analysis to
whether the limitations period was tolled by either Cal. Civ.
Proc. Code § 351 or 50 U.S.C. app. § 526(a).

CaL. Crv. Proc. CopE § 351

Because Cal. Civ. Proc. Code § 351 is a California statute,
we set forth its full text.

EXCEPTION, WHERE DEFENDANT IS OUT OF THE STATE. If,
when the cause of action accrues against a person, he is
out of the State, the action may be commenced within
the term herein limited, after his return to the State, and
if, after the cause of action accrues, he departs from the
State, the time of his absence is not part of the time lim-
ited for the commencement of the action.

As discussed above, the district court determined that § 351
could not be applied to toll the limitations period, because
its application against Newham, a nonresident of California,
would violate the Commerce Clause of the U.S. Constitution.
We agree.
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State tolling statutes, such as § 351, raise constitutional
concerns due to their potential effect on interstate commerce.
As the U.S. Supreme Court expressed in Bendix Autolite Corp.
v. Midwesco Enterprises, “Where a State denies ordinary
legal defenses or like privileges to out-of-state persons or cor-
porations engaged in commerce, the state law will be reviewed
under the Commerce Clause to determine whether the denial
is discriminatory on its face or an impermissible burden on
commerce.”'? In that case, the Court determined that an Ohio
tolling statute violated the Commerce Clause when applied to
a foreign corporation, because it imposed a greater burden on
foreign corporations than it imposed on Ohio corporations.
The statute “force[d] a foreign corporation to choose between
exposure to the general jurisdiction of Ohio courts or forfeit-
ure of the limitations defense, remaining subject to suit in
Ohio in perpetuity.”!!

In considering § 351, California courts have similarly
found that it violates the Commerce Clause by forcing non-
resident defendants to be present in California for the duration
of the limitations period or to forfeit the limitations defense.'
In Heritage Marketing Services v. Chrustawka,"” the defend-
ants were former California residents who had moved out of
the state to reside in Texas. The California Court of Appeal
concluded that § 351 could not be applied against them
without violating the Commerce Clause. Applying § 351
would impose an impermissible burden on interstate com-
merce, because it would “creat[e] disincentives to travel
across state lines and impos[e] costs on those who wish to do

° Bendix Autolite Corp. v. Midwesco Enterprises, 486 U.S. 888, 108 S. Ct.
2218, 100 L. Ed. 2d 896 (1988).

10°7d.,486 U.S. at 893.
" rd.

12 See, Dan Clark Family Ltd. v. Miramontes, 193 Cal. App. 4th 219, 122
Cal. Rptr. 3d 517 (2011); Heritage Marketing Services v. Chrustawka, 160
Cal. App. 4th 754, 73 Cal. Rptr. 3d 126 (2008).

Heritage Marketing Services, supra note 12.



280 290 NEBRASKA REPORTS

$0.”!* Further, in Dan Clark Family Ltd. v. Miramontes,"” the
California Court of Appeal concluded that § 351 could not be
applied against defendants who were residents of Mexico. In
that case, § 351 would force the defendants to “either become
residents of California or to be subject to suit in California
in perpetuity.”!®

We find the above cases to be instructive and conclude that
the application of § 351 against Newham would violate the
Commerce Clause. Like the defendants in the above cases,
Newham was a nonresident of California during the limitations
period. Further, his status was identical to that of the defend-
ants in Heritage Marketing Services, as a former resident
of California who had permanently left the state. Applying
§ 351 against Newham would impose an impermissible burden
on interstate commerce. Denying him the limitations defense
would force similar defendants either to remain in California
for the duration of the limitations period or to forfeit the limi-
tations defense, remaining subject to suit in California in per-
petuity. “Section 351 penalizes people who move out of state
by imposing a longer statute of limitations on them than on
those who remain in the state. The [Clommerce [C]lause pro-
tects persons from such restraints on their movements across
state lines.”"”

First Tennessee attempts to compare this case to Filet Menu,
Inc. v. Cheng,"”® in which the California Court of Appeal con-
cluded that the Commerce Clause was not violated by the
application of § 351 against residents of California who trav-
eled outside of the state for reasons unrelated to interstate com-
merce. And it claims that Newham had the burden of proving
that his absence from California affected interstate commerce
by being for the purpose of employment.

4 Id. at 764, 73 Cal. Rptr. 3d at 132.
5 Dan Clark Family Ltd., supra note 12.
16 Id. at 233, 122 Cal. Rptr. 3d at 528.

' Heritage Marketing Services, supra note 12, 160 Cal. App. 4th at 763, 73
Cal. Rptr. 3d at 132.

8 Filet Menu, Inc. v. Cheng, 71 Cal. App. 4th 1276, 84 Cal. Rptr. 2d 384
(1999).
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But both of these arguments were rejected in the above
cases. In Dan Clark Family Ltd., the California Court of
Appeal dismissed the plaintiff’s reliance upon Filet Menu,
Inc., because Filet Menu, Inc. involved a resident defendant.
“A resident defendant does not face the same unpalatable
choice that a nonresident faces with respect to the tolling
of the statute of limitations under [§] 351 —i.e., to remain
in California, or be subject to suit in perpetuity.”’ And in
Heritage Marketing Services, the California Court of Appeal
rejected the plaintiffs’ argument that the defendants could
have relocated to Texas for purposes other than employment,
observing: “[P]laintiffs have not cited, nor have we found, any
cases holding that interstate commerce is not affected when
persons simply move out of state, as opposed to doing so for
the purpose of taking or seeking new employment.”” And
in this case, the district court received ample evidence that
Newham held numerous positions of employment in multiple
states after his relocation from California. Thus, we are not
persuaded that Newham’s relocation from California did not
affect interstate commerce.

We find no error in the district court’s conclusion that
§ 351 could not be applied against Newham to toll the 4-year
limitations period. Under the Commerce Clause, § 351 could
not deprive Newham of an ordinary legal defense available to
persons remaining within California. This assignment of error
is without merit.

50 U.S.C. appr. § 526
First Tennessee further asserts that the district court erred
in failing to apply 50 U.S.C. app. § 526(a) to toll the limita-
tions period. Section 526 is part of the SCRA and provides, in
relevant part:
(a) Tolling of statutes of limitation during mili-
tary service

' Dan Clark Family Ltd., supra note 12, 193 Cal. App. 4th at 234, 122 Cal.
Rptr. 3d at 528.

2 Heritage Marketing Services, supra note 12, 160 Cal. App. 4th at 762, 73
Cal. Rptr. 3d at 131.
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The period of a servicemember’s military service may
not be included in computing any period limited by law,
regulation, or order for the bringing of any action or pro-
ceeding in a court, or in any board, bureau, commission,
department, or other agency of a State (or political sub-
division of a State) or the United States by or against the
servicemember or the servicemember’s heirs, executors,
administrators, or assigns.

First Tennessee asserts that the district court incorrectly
identified Newham as a “‘reservist,”” rather than a *‘full-
time National Guard’” member.?! And because Newham was a
full-time National Guard member, First Tennessee claims that
§ 526(a) acted to toll the limitations period.

We acknowledge that the district court incorrectly identi-
fied Newham as a reservist at the hearing on First Tennessee’s
motion for new trial. All of the evidence received by the court
identified Newham as a National Guard member. And Newham
testified that he was a full-time member of the North Dakota
National Guard for approximately 3 years. Further, Newham’s
membership in the North Dakota National Guard coincided
with the limitations period. However, there was no basis to
conclude that his National Guard membership activated the
tolling effect of § 526(a).

The SCRA provides specific definitions for the terms used
within § 526(a).?> As stated above, § 526(a) tolls the limita-
tions period during the “period of a servicemember’s military
service.” And the “[pJeriod of military service” is defined as
the “period beginning on the date on which a servicemember
enters military service and ending on the date on which the
servicemember is released from military service or dies while
in military service.”? Thus, it is apparent that the critical term
in applying § 526(a) is “military service.”

The question becomes whether Newham’s National Guard
membership qualified as “military service” under the SCRA.

21 See brief for appellant at 8.
22 See 50 U.S.C. app. § 511.
% 50 US.C. app. § 511(3).
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Under the SCRA, “military service” has multiple definitions.
But only the definitions under § 511(2)(A) were potentially
applicable to Newham. That subsection defines “military serv-
ice” as:
[I]n the case of a servicemember who is a member of the
Army, Navy, Air Force, Marine Corps, or Coast Guard—
(i) active duty, as defined in section 101(d)(1) of title
10, United States Code, and
(ii) in the case of a member of the National Guard,
includes service under a call to active service authorized
by the President or the Secretary of Defense for a period
of more than 30 consecutive days under section 502(f) of
title 32, United States Code, for purposes of responding to
a national emergency declared by the President and sup-
ported by Federal funds.
This definition provides only two means by which the SCRA
could have tolled the California statute of limitations. If
Newham was on “active duty” or if he was called to active
service under the conditions specified in § 511(2)(A)(ii), toll-
ing would result. But the evidence does not establish that either
circumstance occurred.

It is clear that Newham was not on “active duty” as defined
in 10 U.S.C. § 101(d)(1) (2012) during the limitations period.
That provision defines “active duty” as

full-time duty in the active military service of the United
States. Such term includes full-time training duty, annual
training duty, and attendance, while in the active mili-
tary service, at a school designated as a service school
by law or by the Secretary of the military department
concerned. Such term does not include full-time National
Guard duty.
(Emphasis supplied.)

“[Flull-time National Guard duty” is expressly excluded
from the definition of “active duty.”** And multiple federal
courts have recognized that full-time National Guard duty at

2 See, 10 US.C. § 101(d)(1); In re Ladd, 516 B.R. 66 (D.S.C. 2014);
Freeman v. U.S., 98 Fed. Cl. 360 (2011).
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the state level does not constitute federal active military serv-
ice.” Newham indicated that his most recent period of active
duty was from March 2005 to July 2007, when he was sta-
tioned at Travis Air Force Base. And he testified that his mem-
bership in the North Dakota National Guard was “full-time, at
the state level.” Thus, the evidence received at the summary
judgment hearing established that Newham was not on “active
duty” at any point during the limitations period.

First Tennessee points to the definition of “active service”
under § 101(d)(3) and argues that there are two methods
of being on “active duty.” “[A]ctive Service” is defined as
“service on active duty or full-time National Guard duty.”?
However, this argument ignores the definitions of the terms
used within the SCRA.* As previously discussed, “military
service” is limited to “active duty” as defined by § 101(d)(1).
And that provision expressly excludes full-time National
Guard duty.

As to the second possible definition of “military service,”
the district court received no evidence on that issue. There was
no evidence that during his membership with the North Dakota
National Guard, Newham was called to active service—autho-
rized by the President or the Secretary of Defense—for a
period of more than 30 consecutive days under 32 U.S.C.
§ 502(f) (2012), for purposes of responding to a national
emergency.”

[4] And on that issue, First Tennessee bore the burden of
proof. Newham established a prima face case for the applica-
tion of the statute of limitations. After the movant for sum-
mary judgment makes a prima facie case by producing enough
evidence to demonstrate that the movant is entitled to judg-
ment if the evidence was uncontroverted at trial, the burden
to produce evidence showing the existence of a material issue

2 See, Freeman, supra note 24; Bowen v. U.S., 49 Fed. CI. 673 (2001),
affirmed 292 F3d 1383 (Fed. Cir. 2002) (construing predecessor act,
Soldiers’ and Sailors’ Civil Relief Act of 1940).

%10 U.S.C. § 101(d)(3).
¥ See 50 U.S.C. app. § 511.
% See 50 U.S.C. app. § S11Q2)(A)).
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of fact that prevents judgment as a matter of law shifts to
the party opposing the motion.” Thus, the burden shifted to
First Tennessee to establish a genuine issue of material fact
as to the tolling of the limitations period. But First Tennessee
neither alleged nor presented any evidence that Newham had
ever been called to active service to respond to a national
emergency. No genuine issue was established as to whether
Newham’s National Guard membership met the second defini-
tion of “military service.”¥

In short, First Tennessee failed to establish any basis for
concluding that the limitations period was tolled by § 526(a).
Newham was not on “active duty” during his membership in
the North Dakota National Guard, and no evidence was pre-
sented that he had ever been called to active service within
the meaning of § 511(2)(A)(ii). This assignment of error is
without merit.

CONCLUSION

Both parties agree that First Tennessee was required to file
suit within 4 years of Newham’s breach of the promissory note.
But no evidence was presented to the district court creating a
genuine issue of fact as to the tolling of the limitations period.
Because the present action was not filed until nearly 6 years
after the breach, we affirm the entry of summary judgment in
Newham’s favor.

AFFIRMED.

2 Durre v. Wilkinson Development, 285 Neb. 880, 830 N.W.2d 72 (2013).
See Andres v. McNeil Co., 270 Neb. 733, 707 N.W.2d 777 (2005).

30 See 50 U.S.C. app. § 511(2)(A)i).
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DMK BiopIESEL, LLC, A NEBRASKA LIMITED LIABILITY
CcOMPANY, AND LaNoHA RVBF, LLC, A NEBRASKA
LIMITED LIABILITY COMPANY, APPELLANTS, V.

JouN McCoy ET AL., APPELLEES.

859 N.W.2d 867

Filed March 6, 2015. No. S-14-150.

1. Summary Judgment: Appeal and Error. An appellate court will affirm a lower
court’s grant of summary judgment if the pleadings and admitted evidence show
that there is no genuine issue as to any material facts or as to the ultimate infer-
ences that may be drawn from those facts and that the moving party is entitled to
judgment as a matter of law.

2. : . Inreviewing a summary judgment, the court views the evidence in
the light most favorable to the party against whom the judgment was granted
and gives such party the benefit of all reasonable inferences deducible from
the evidence.

3. Statutes: Appeal and Error. Statutory interpretation presents a question of law.
When reviewing questions of law, an appellate court resolves the questions inde-
pendently of the conclusions reached by the trial court.

4. Securities Regulation. The Securities Act of Nebraska should be liberally con-
strued to afford the greatest possible protection to the public.

5. Statutes: Appeal and Error. Absent a statutory indication to the contrary, an
appellate court gives words in a statute their ordinary meaning.

6. : . An appellate court will not read into a statute a meaning that is
not there.

7. Securities Regulation. Reliance is not an element of an investor’s claim against
the seller of a security under Neb. Rev. Stat. § 8-1118(1) (Reissue 2012).

8. ____. A buyer’s sophistication is irrelevant to a claim under Neb. Rev. Stat.
§ 8-1118(1) (Reissue 2012).

Appeal from the District Court for Buffalo County: JoHN
P. IcenocLE, Judge. Reversed and remanded for further
proceedings.

David A. Domina and Megan N. Mikolajczyk, of Domina
Law Group, P.C., L.L.O., for appellants.

Daniel L. Lindstrom and Nicholas R. Norton, of Jacobsen,
Orr, Lindstrom & Holbrook, P.C., L.L.O., for appellees John
McCoy et al.

L. Steven Grasz, Mark D. Hill, and Michael Schmidt,
of Husch Blackwell, L.L.P., for appellee Renewable Fuels
Technology, LLC.



DMK BIODIESEL v. McCOY 287
Cite as 290 Neb. 286

Heavican, C.J., ConNoLLY, STEPHAN, McCORMACK, MILLER-
LeErMAN, and CASSEL, JJ.

STEPHAN, J.

DMK Biodiesel, LLC (DMK), and Lanoha RVBF, LLC
(Lanoha), filed suit against John McCoy; John Hanson; Phil
High; Jason Anderson (collectively the individual defendants);
and Renewable Fuels Technology, LLC (Renewable), alleg-
ing the fraudulent sale of securities, in violation of Neb. Rev.
Stat. § 8-1118(1) (Reissue 2012). This is the second appeal. In
the first appeal, we reversed the district court’s order grant-
ing a motion to dismiss because the court considered mat-
ters outside the pleadings without conducting an evidentiary
hearing.! On remand, Renewable and the individual defend-
ants filed motions for summary judgment, which the district
court sustained after conducting an evidentiary hearing. DMK
and Lanoha now appeal. We reverse, and remand for fur-
ther proceedings.

I. BACKGROUND
Republican Valley Biofuels, LLC (RVBF), issued a confiden-
tial private placement memorandum (PPM) with an effective
date of May 7, 2007, seeking investors in a biodiesel produc-
tion facility. RVBF was promoted by the individual defendants,
and Renewable was the manager of RVBF. The PPM provided
that the securities being offered were “speculative and involve
a high degree of risk.” It included a summary of the offering
describing RVBF and the biodiesel facility RVBF proposed to
build, as well as a description of “[r]isk factors” involved in
the investment. The PPM provided that “[n]o person has been
authorized to make any representation or warranty, or give any
information, with respect to RVBF or the units offered hereby
except for the information contained herein.” The PPM also
stated that
[a]lthough we believe that our plans and objectives
reflected in or suggested by such forward-looking state-
ments are reasonable, we may not achieve such plans

' DMK Biodiesel v. McCoy, 285 Neb. 974, 830 N.W.2d 490 (2013).



288 290 NEBRASKA REPORTS

or objectives. Actual results may differ from projected
results. We will not update forward-looking statements
even though we may undergo changes in the future.

In August 2007, DMK and Lanoha entered into separate
subscription agreements and became minority investors in
RVBEF. In the agreements, each acknowledged the investments
involved a high degree of risk. They further acknowledged
they had sufficient knowledge and experience in financial
and business matters to be able to evaluate “the merits and
risks involved” in the investments. Each agreement states:
“Subscriber has relied solely upon the information furnished in
the [PPM] and Subscriber has not relied on any oral or written
representation or statement, except as contained in the [PPM],
in making this investment.”

In 2009, DMK and Lanoha brought an action against
Renewable and the individual defendants in the district court
for Buffalo County. In their operative complaint, they alleged
that Renewable and the individual defendants, acting in con-
cert as members and the manager of RVBF, made false oral
representations and omissions in connection with RVBF and
the proposed biodiesel facility which induced their invest-
ment. DMK and Lanoha asserted these actions violated the
Securities Act of Nebraska (the Act)? and violated fiduciary
duties owed by the members and manager of RVBF. DMK and
Lanoha further sought an accounting at law.

Renewable and the individual defendants filed motions to
dismiss, which the district court sustained. DMK and Lanoha
appealed, and we reversed.?

After the district court entered a judgment on the appeal
mandate, Renewable and the individual defendants filed
motions for summary judgment asserting they were not liable
to DMK and Lanoha as a matter of law. The district court held
an evidentiary hearing, after which it sustained the motions
and dismissed the action. The court assumed for purposes of

2 See Neb. Rev. Stat. § 8-1101 et seq. (Reissue 2012 & Cum. Supp. 2014).
3 See DMK Biodiesel, supra note 1.
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its ruling that Renewable and the individual defendants “made
the oral representations alleged by [DMK and Lanoha] during
the period of time that [DMK and Lanoha] were contemplat-
ing their investment.” The court framed the issue as whether
the “cause of action for security fraud [based on] misrepre-
sentations made to investors is viable given the contents of
the [PPM] and subscription agreements in which [DMK and
Lanoha] acknowledge[d] that their investments were made
without consideration of any representation not contained in
the [PPM] or Subscription Agreements.” The court reasoned
that DMK and Lanoha were sophisticated investors and that
given the contents of the PPM and subscription agreements,
they could not have relied upon any oral representations as a
matter of law. The court concluded:
[W]hen the sophisticated investor executes a subscrip-
tion document stating that the “Subscriber has relied
solely upon the information furnished in the [PPM] and
Subscriber has not relied on any oral or written represen-
tation or statement, except as contained in the [PPM], in
making this investment” the investor should be held to
that statement.
DMK and Lanoha filed a timely appeal.

II. ASSIGNMENTS OF ERROR

DMK and Lanoha assign, restated and consolidated, that the
district court erred when it (1) concluded that there were no
genuine issues of material fact; (2) concluded that Renewable
and the individual defendants were entitled to summary judg-
ment as a matter of law; (3) failed to find that § 8-1118(5)
invalidates provisions of the subscription agreements; and (4)
failed to recognize that § 8-1118 is applicable to all situations
in which a false or misleading statement is made, regardless of
the level of sophistication of the investors.

III. STANDARD OF REVIEW
[1] An appellate court will affirm a lower court’s grant of
summary judgment if the pleadings and admitted evidence
show that there is no genuine issue as to any material facts
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or as to the ultimate inferences that may be drawn from those
facts and that the moving party is entitled to judgment as a
matter of law.*

[2] In reviewing a summary judgment, the court views the
evidence in the light most favorable to the party against whom
the judgment was granted and gives such party the benefit of
all reasonable inferences deducible from the evidence.’

[3] Statutory interpretation presents a question of law.°
When reviewing questions of law, an appellate court resolves
the questions independently of the conclusions reached by the
trial court.’

IV. ANALYSIS

1. § 8-1118(1) CLam

[4] DMK and Lanoha claim Renewable and the indi-
vidual defendants violated § 8-1118(1) by selling a security
by means of any untrue statement of material fact. Section
8-1118(1) is part of the Act which is modeled after the 1956
Uniform Securities Act.® The Act should be liberally con-
strued to afford the greatest possible protection to the public.’
The purpose of the Act is to protect the public from fraud
and to benefit purchasers as opposed to sellers.'"” According
to § 8-1118:

4 Young v. Govier & Milone, 286 Neb. 224, 835 N.W.2d 684 (2013); Selma
Development v. Great Western Bank, 285 Neb. 37, 825 N.W.2d 215
(2013).

5> Dresser v. Union Pacific RR. Co., 282 Neb. 537, 809 N.W.2d 713 (2011);
Radiology Servs. v. Hall, 279 Neb. 553, 780 N.W.2d 17 (2010).

¢ Spady v. Spady, 284 Neb. 885, 824 N.W.2d 366 (2012); Village of Hallam
v. L.G. Barcus & Sons, 281 Neb. 516, 798 N.W.2d 109 (2011).

7 Village of Hallam, supra note 6; Shepherd v. Chambers, 281 Neb. 57, 794
N.W.2d 678 (2011).

8 See Hooper v. Freedom Fin. Group, 280 Neb. 111, 784 N.W.2d 437
(2010). See, also, Knoell v. Huff, 224 Neb. 90, 395 N.W.2d 749 (1986)
(Grant, J., dissenting; Boslaugh and Hastings, JJ., join).

2 Hooper, supra note 8; Labenz v. Labenz, 198 Neb. 548, 253 N.W.2d 855
(1977).

10 Loewenstein v. Midwestern Inv. Co., 181 Neb. 547, 149 N.W.2d 512
(1967).
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(1) Any person who offers or sells a security in vio-
lation of section 8-1104 or offers or sells a security by
means of any untrue statement of a material fact or any
omission to state a material fact necessary in order to
make the statements made in the light of the circum-
stances under which they are made not misleading, the
buyer not knowing of the untruth or omission, and who
does not sustain the burden of proof that he or she did
not know and in the exercise of reasonable care could not
have known of the untruth or omission, shall be liable to
the person buying the security from him or her, who may
sue either at law or in equity . . . .

We have few cases construing or applying this statute. In
the most recent of these, Hooper v. Freedom Fin. Group,'' we
affirmed a judgment determining that directors and a holding
company of a broker-dealer which sold securities by means of
untrue statements of material fact were liable to investors. In
our opinion, we noted that the evidence established the stock
in question was sold by means of untrue statements and that
the purchasers “were unsophisticated investors who relied
upon” the seller’s assurances that the stock was as described in
a sales pamphlet, notwithstanding the pamphlet’s inconsisten-
cies with the offering memorandum.'>? However, we were not
called upon in that case to determine whether reliance upon
the alleged misrepresentation was an element of an investor’s
claim under § 8-1118(1) or whether the investor’s degree of
sophistication was relevant to the claim. Nor have we con-
sidered whether exculpatory statements contained in a PPM
or a subscription agreement operate as a bar to a claim under
§ 8-1118(1). Those issues are before us here.

(a) Reliance
[5,6] To determine whether reliance is an element of a
claim under § 8-1118(1), we begin by examining the lan-
guage of the statute, utilizing familiar principles of statutory
construction. Absent a statutory indication to the contrary, an

1" Hooper, supra note 8.
12 Id. at 122, 784 N.W.2d at 446.
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appellate court gives words in a statute their ordinary mean-
ing." An appellate court will not read into a statute a meaning
that is not there.'* The Legislature has provided an additional
tool to determine the meaning of the Act by directing that
it “shall be construed as to effectuate its general purpose to
make uniform the law of those states which enact it and to
coordinate the interpretation and administration of the [A]ct
with the related federal regulation.”’

As noted, the Act is modeled after the 1956 Uniform
Securities Act.'® Section 8-1118(1) is patterned after § 410(a)
of the 1956 Uniform Securities Act,'”” which in turn “is almost
identical with § 12(2) of the Securities Act of 1933, 15 U.S.C.
§ T7l()](2).7"*

The Act imposes liability upon one who (1) “offers or sells
a security,” (2) “by means of any untrue statement of a mate-
rial fact or any omission to state a material fact necessary in
order to make the statements made in the light of the circum-
stances under which they are made not misleading,” and where
the buyer is (3) “not knowing of the untruth or omission.”" It
permits the seller to avoid liability by sustaining “the burden of
proof that he or she did not know and in the exercise of reason-
able care could not have known of the untruth or omission.”*

13 Fisher v. PayFlex Systems USA, 285 Neb. 808, 829 N.W.2d 703 (2013);
Mutual of Omaha Bank v. Murante, 285 Neb. 747, 829 N.W.2d 676
(2013).

4 Kerford Limestone Co. v. Nebraska Dept. of Rev., 287 Neb. 653, 844
N.W.2d 276 (2014); SourceGas Distrib. v. City of Hastings, 287 Neb. 595,
844 N.W.2d 256 (2014).

15§ 8-1122.

16 See Hooper, supra note 8. See, also, Seth E. Lipner et al., Securities
Arbitration Desk Reference, 2014-2015 ed. § 16.1 (Securities Law
Handbook Series 2014).

17 Unif. Securities Act § 410(a) (1956), 7C U.L.A. app. I (2006).

18 Id., comment, cl. (2), 7C U.L.A. at 889. See, also, 12A Joseph C. Long &
Philip B. Feigin, Blue Sky Law § 9:2 (2014).

19§ 8 1118(1).
20 yq.
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Thus, the statute contains no explicit requirement that an
investor must prove reliance upon an alleged misrepresentation
or omission by the seller in order to recover. The question is
whether the phrase “by means of” implicitly requires a show-
ing that the investor relied upon the seller’s misrepresentation
or omission of material fact.

Various courts have held that similar language in § 12(2)
of the Securities Act of 1933 does not implicitly require an
element of reliance. In Sanders v. John Nuveen & Co., Inc.,*
the Seventh Circuit stated that “[a]lthough the ‘by means of’
language . . . requires some causal connection between the
misleading representation or omission and plaintiff’s purchase
... [i]t is well settled that § 12(2) imposes liability without
regard to whether the buyer relied on the misrepresentation or
omission.” Other federal courts have likewise held that reli-
ance upon misrepresentations or omissions is not an element
of a claim under § 12(2) of the Securities Act of 1933.22 In
this regard, a claim under this section of the Securities Act of
1933 differs from a claim under rule 10b-5 of the Securities
and Exchange Commission’s regulations,” derived from § 78]
of the Securities Exchange Act of 1934, which rule also
addresses securities fraud but has been held to include an
element of reliance by the investor upon the alleged fraudu-
lent statement.?

Most courts construing state laws derived from § 410(a) of
the 1956 Uniform Securities Act have similarly concluded that
an investor does not need to prove reliance upon an untrue

2 Sanders v. John Nuveen & Co., Inc., 619 F.2d 1222, 1225 (7th Cir. 1980).

2 See, e.g., MidAmerica Federal S & L v. Shearson/American Exp., 886 F.2d
1249 (10th Cir. 1989); Gilbert v. Nixon, 429 F.2d 348 (10th Cir. 1970);
Johns Hopkins University v. Hutton, 422 F.2d 1124 (4th Cir. 1970); In re
Phar-Mor, Inc. Litigation, 848 F. Supp. 46 (W.D. Pa. 1993).

23 17 C.FR. § 240.10b-5 (2014).
2 See 15 U.S.C. § 78a et seq. (2012).

2 See, Stoneridge Investment Partners, LLC v. Scientific-Atlanta, Inc., 552
U.S. 148, 128 S. Ct. 761, 169 L. Ed. 2d 627 (2008); Ross v. Bank South,
N.A., 885 F.2d 723 (11th Cir. 1989).
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statement or omission of material fact in order to recover.*
In reaching this conclusion, the Utah Supreme Court noted
that its holding was “in accord with a significant majority of
other courts’ interpretations of statutes which, like [the Utah
Uniform Securities Act], were modeled after section 410(a)(2)
of the Uniform Securities Act or section 605(a) of the Uniform
Revised Securities Act.”” The draftsmen’s commentary to
§ 410(a) of the 1956 Uniform Securities Act is consistent with
these cases. According to the commentary, “[t]he ‘by means of’
clause . . . is not intended as a requirement that the buyer prove
reliance on the untrue statement or the omission.”?

A few courts have reached contrary conclusions, holding
that reliance is an element of an investor’s claim under state
blue sky laws. For example, a Washington appellate court
has construed Washington’s antifraud statute to require reli-
ance as an element of an investor’s claim.? But unlike the
Nebraska statute, the Washington statute was patterned after

% See, Dunn v. Borta, 369 F.3d 421 (4th Cir. 2004) (construing Virginia
Securities Act); Carothers v. Rice, 633 F.2d 7 (6th Cir. 1980) (construing
Kentucky’s Blue Sky Law); Alton Box Bd. Co.v. Goldman, Sachs Co., 560
F.2d 916 (8th Cir. 1977) (construing Missouri Securities Law); Forrestal
Village, Inc. v. Graham, 551 F.2d 411 (D.C. Cir. 1977) (construing
District of Columbia Securities Act), abrogated on other grounds, Lampf
v. Gilbertson, 501 U.S. 350, 111 S. Ct. 2773, 115 L. Ed. 2d 321 (1991);
Adams v. Hyannis Harborview, Inc., 838 F. Supp. 676 (D. Mass. 1993)
(construing Massachusetts Blue Sky Law); Comeau v. Rupp, 810 F. Supp.
1127 (D. Kan. 1992) (construing Kansas Securities Act); Green v. Green,
293 S.W.3d 493 (Tenn. 2009); Marram v. Kobrick Offshore Fund, Ltd.,
442 Mass. 43, 809 N.E.2d 1017 (2004); Connecticut Nat. Bank v. Giacomi
et al., 242 Conn. 17, 699 A.2d 101 (1997); Gohler v. Wood, 919 P.2d 561
(Utah 1996); Esser Distributing Co. v. Steidl, 149 Wis. 2d 64,437 N.W.2d
884 (1989); Everts v. Holtmann, 64 Or. App. 145, 667 P.2d 1028 (1983);
Arnold v. Dirrim, 398 N.E.2d 426 (Ind. App. 1979); Bradley v. Hullander,
272 S.C. 6, 249 S.E.2d 486 (1978). See, also, David O. Blood, There
Should Be No Reliance in the “Blue Sky,” 1998 BYU L. Rev. 177 (1998);
12A Long & Feigin, supra note 18, § 9:117.13.

2T Gohler, supra note 26, 919 P.2d at 566.

% Louis Loss, Commentary on the Uniform Securities Act 148 (1976)
(emphasis in original).

2 Guarino v. Interactive Objects, Inc., 122 Wash. App. 95, 86 P.3d 1175
(2004).
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the Securities Exchange Act of 1934, and the court applied
reliance principles drawn from that act and the related regula-
tion commonly known as rule 10b-5. A Georgia appellate court
reached the same result in interpreting a state statute patterned
after the Securities Exchange Act of 1934 .3°

[7] Based upon the plain language of § 8-1118(1), its rela-
tionship to § 410(a)(2) of the 1956 Uniform Securities Act, and
§ 12(2) of the Securities Act of 1933, and the weight of case
law interpreting similar state statutes, we hold that reliance is
not an element of an investor’s claim against the seller of a
security under § 8-1118(1).

(b) Sophistication of Investor

It is undisputed that DMK and Lanoha were sophisticated
investors at the time of their investment in RVBF. DMK and
Lanoha contend that for purposes of establishing liability
under § 8-1118(1), their level of sophistication does not mat-
ter. However, the district court found this fact to be of signifi-
cance, reasoning that while there may be a rationale for allow-
ing redress to an unsophisticated investor who relies upon oral
representations which are contrary to a written prospectus, “in
a situation in which a sophisticated investor has been fully
advised of the risks of the potential investment and then hears
‘contrary’ statements about the issue of the risk one would
[expect] he would fully investigate and require documentation
as to the inconsistencies.” While there is logic to this reason-
ing, the plain language of § 8-1118(1) does not differentiate
between sophisticated and unsophisticated investors or impose
a duty of investigation or inquiry upon any potential investor
confronted with inconsistencies between written and oral rep-
resentations by the seller of the security.

The only phrase in the statute dealing with the investor’s
knowledge at the time of the alleged misrepresentation is “the
buyer not knowing of the untruth or omission.”! Courts con-
struing similar language in § 12(2) of the Securities Act of
1933 and state statutes derived from § 410(a)(2) of the 1956

3 Keogler v. Krasnoff, 268 Ga. App. 250, 601 S.E.2d 788 (2004).
3§ 8-1118(1).
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Uniform Securities Act have held that it bars recovery only
when an investor has “actual knowledge that a representation is
false or knows that existing information has been withheld.”?
Courts have held that constructive knowledge is not a bar to a
claim under § 12(2) and similar state laws* and that the statu-
tory language does not impose a duty on any investor to inves-
tigate or verify statements made by the seller of a security.*
Rejecting an argument that investors had an affirmative duty
to discover the truth of misrepresentations and omissions with
regard to an investment, an Indiana appellate court construing
a statute similar to § 8-1118(1) reasoned:
[1]f the legislature had intended to impose a duty of inves-
tigation upon the buyer, it would have expressly included
such in the working of the statute. The proscriptions of
[the Indiana statute], however, embrace a fundamental
purpose of substituting a policy of full disclosure for that
of caveat emptor. That policy would not be served by
imposing a duty of investigation upon the buyer.*

[8] We agree with this reasoning and with the conclusion
of other courts and commentators that a buyer’s sophistication
is irrelevant to a claim under § 12(2) of the Securities Act of
1933 and similar state statutes.’® As one court put it, “Section
12(2) [of the Securities Act of 1933] does not establish a
graduated scale of duty depending upon the sophistication and

32 Wright v. National Warranty Co., 953 F.2d 256, 262 (6th Cir. 1992). See,
also, MidAmerica Federal S & L, supra note 22; Sanders, supra note 21;
In re Olympia Brewing Co. Securities Litigation, 612 F. Supp. 1367 (N.D.
I1l. 1985); Marram, supra note 26; 12A Long & Feigin, supra note 18,
§ 9:31.

Dunn, supra note 26; MidAmerica Federal S & L, supra note 22; Marram,
supra note 26; 12A Long & Feigin, supra note 18, § 9:130.

33

3 Dunn, supra note 26; MidAmerica Federal S & L, supra note 22; In re

Olympia Brewing Co. Securities Litigation, supra note 32; Marram, supra
note 26. See, also, Bradley, supra note 26; 12A Long & Feigin, supra note
18, § 9:32.

35 Kelsey v. Nagy, 410 N.E.2d 1333, 1336 (Ind. App. 1980).

36 See, Wright, supra note 32; Marram, supra note 26; 12A Long & Feigin,

supra note 18, § 9:31.
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access to information of the customer.” The same is true of
§ 8-1118(1).

(c) Exculpatory Provisions

The district court also concluded that DMK and Lanoha
should be held to the affirmation in their subscription agree-
ments that they had not relied on any oral or written represen-
tation or statement except those contained in the PPM. DMK
and Lanoha argue that this was error, because § 8-1118(5)
provides that “[a]ny condition, stipulation, or provision binding
any person acquiring any security or receiving any investment
advice to waive compliance with any provision of the act or
any rule or order under the act shall be void.” But Renewable
and the individual defendants contend the district court’s rul-
ing was correct, relying on a federal case holding that “in the
law of securities a written disclosure trumps an inconsistent
oral statement.”

The provision of the PPM upon which Renewable and the
individual defendants, as well as the district court, relied is
sometimes referred to as an “integration clause.” The Supreme
Judicial Court of Massachusetts considered whether an inte-
gration clause in a subscription agreement barred an action
under a Massachusetts statute similar to § 8-1118(1) based
upon alleged oral misrepresentations and omissions by the
seller of a security. Reasoning that reliance and sophistication
of the buyer are not elements of the statutory claim, the court
concluded that “the existence of contradictory written state-
ments, in an integration clause or otherwise, does not provide
a defense to the charge of preinvestment materially mislead-
ing oral statements.”*® The court determined that a section of
the Massachusetts statute which prohibited any party from
waiving compliance with its provisions further supported its
conclusion that the integration clause did not bar the statu-
tory claim.

37 Sanders, supra note 21, 619 F.2d at 1229.
3 Acme Propane, Inc. v. Tenexco, Inc., 844 F.2d 1317, 1322 (7th Cir. 1988).
% Marram, supra note 26, 442 Mass. at 55, 809 N.E. at 1028.
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In MidAmerica Federal S & L v. Shearson/American Exp.,*
the 10th Circuit Court of Appeals held that a securities dealer
could be held liable to an investor under an Oklahoma statute
similar to § 8-1118(1) for oral misrepresentations by one of
its brokers, even though correct information was furnished in
prospectuses later sent to the investor. The court distinguished
the holding in Acme Propane, Inc. v. Tenexco, Inc.,*' that a
written disclosure trumps an inconsistent oral statement, upon
which Renewable and the individual defendants rely, noting
that the court in that case was dealing with a liability claim
under rule 10b-5, whereas §12(2) of the Securities Act of
1933, upon which the Oklahoma statute was based, “dictates a
different outcome.”* The court in MidAmerica Federal S & L
reasoned that unlike liability claims under rule 10b-5, § 12(2)
“has no requirement of justifiable reliance on the part of a
purchaser” and that the “purchaser’s investment sophistication
is immaterial.”** The court cited with approval a commenta-
tor’s observation that “‘it is a firmly entrenched principle of
§ 12(2) that the “[a]vailability elsewhere of truthful infor-
mation cannot excuse untruths or misleading omissions” by
the seller.””*

Because we have concluded that reliance is not an element
of a claim under § 8-1118(1) and the sophistication of the
investor is irrelevant to such claim, we conclude that the dis-
trict court erred in determining that the integration clauses in
the subscription agreements executed by DMK and Lanoha bar
their claims under § 8-1118(1).

4 MidAmerica Federal S & L, supra note 22.

1 Acme Propane, Inc., supra note 38.

2 MidAmerica Federal S & L, supra note 22, 886 F.2d at 1256.
B 1d.

* Id. at 1256-57, quoting Martin 1. Kaminsky, An Analysis of Securities
Litigation Under Section 12(2) and How It Compares With Rule 10b-5, 13
Hous. L. Rev. 231 (1976) (quoting Dale v. Rosenfeld, 229 F.2d 855 (2d
Cir. 1956)).
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(d) Summary

We conclude that the district court erred in entering sum-
mary judgment with respect to the § 8-1118(1) claim of DMK
and Lanoha. There remain genuine issues of material fact
concerning whether the alleged misrepresentations and omis-
sions of material fact were made, the nature of such misrepre-
sentations and omissions, and whether DMK and Lanoha had
actual knowledge of the true facts which they allege to have
been misrepresented or omitted.

2. OTHER ISSUES

(a) Exhibits 12 Through 20

Renewable and the individual defendants argue that exhibits
12 through 20 were not received in evidence at the summary
judgment hearing and should not be considered on appeal. The
exhibits in question were offered by DMK and Lanoha over
objections which were not ruled on at the hearing or, as far as
we can tell, subsequent thereto. We have not considered these
exhibits in our analysis of this appeal.

(b) Motion to Strike
Following oral argument of this appeal, Renewable and the
individual defendants filed a motion to strike statements made
by DMK and Lanoha’s counsel during oral argument as not
supported by the record. Because we have not relied upon such
statements, we do not consider whether or not they are sup-
ported by the record and overrule the motion as moot.

(c) Motion for Attorney Fees

At the same time DMK and Lanoha filed their opening
brief on appeal, they also filed a motion for attorney fees
pursuant to that portion of § 8-1118(1) which permits a party
seeking to impose liability on a seller of securities to “sue
either at law or in equity to recover the consideration paid for
the security, together with interest at six per cent per annum
from the date of payment, costs, and reasonable attorney’s
fees.” We read the statute to permit an award of attorney fees
as a part of a judgment on the merits of the liability claim.
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That has not occurred in this case. Although DMK and Lanoha
have prevailed on this appeal, they have yet to prove and
obtain a judgment on their liability claim under § 8-1118(1).
Accordingly, we overrule their motion for attorney fees with-
out prejudice.

V. CONCLUSION
For the foregoing reasons, we reverse the judgment of the
district court and remand the cause for further proceedings
consistent with this opinion.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
WRIGHT, J., not participating.

PROFESSIONAL FIREFIGHTERS ASSOCIATION OF OMAHA,
LocaL 385, AFL-CIO CLC, ET AL., APPELLANTS,
v. CiTY oF OMAHA, NEBRASKA, A MUNICIPAL
CORPORATION, APPELLEE.

860 N.W.2d 137
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1. Summary Judgment: Appeal and Error. An appellate court will affirm a lower
court’s grant of summary judgment if the pleadings and admitted evidence show
that there is no genuine issue as to any material facts or as to the ultimate infer-
ences that may be drawn from the facts and that the moving party is entitled to
judgment as a matter of law.

2. Statutes: Judgments: Appeal and Error. The meaning and interpretation of a
statute are questions of law. An appellate court independently reviews questions
of law decided by a lower court.

3. Commission of Industrial Relations: Final Orders: Contracts. When
Nebraska’s Commission of Industrial Relations enters a final order setting
wages, hours, and terms and conditions of employment which are binding on the
employer, the order is, in every sense, a contract between the parties.

4. Municipal Corporations: Public Officers and Employees: Ordinances. City
ordinances related to how city employees should be paid are agreements by the
city to follow the ordinances and pay employees at the relevant rates.

5. Actions: Employer and Employee: Wages: Attorney Fees: Case Disapproved:
Appeal and Error. To the extent Brockley v. Lozier Corp., 241 Neb. 449, 488
N.W.2d 556 (1992), authorizes two attorney fee awards under the Nebraska Wage
Payment and Collection Act to an employee who is unsuccessful at the trial court
level but successful on appeal, it is disapproved.
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6. Employer and Employee: Employment Contracts: Wages: Words and
Phrases. Wages under the Nebraska Wage Payment and Collection Act include
the compensation and benefits that an employer actually pays for labor or serv-
ices, including amounts which are not paid directly to employees.

Appeals from the District Court for Douglas County: PETER
C. BataiLLoN, Judge. Reversed and remanded with directions.

John E. Corrigan, of Dowd, Howard & Corrigan, L.L.C.,
for appellants.

Bernard J. in den Bosch, Deputy Omaha City Attorney,
for appellee.

Heavican, C.J., ConNoLLY, STEPHAN, McCORMACK, MILLER-
LerMAN, and CASSEL, JJ.

STEPHAN, J.

The Nebraska Wage Payment and Collection Act (the Act)’
defines “[w]ages” as “compensation for labor or services
rendered by an employee, including fringe benefits, when
previously agreed to and conditions stipulated have been met
by the employee.”” In these consolidated cases, firefighters
employed by the City of Omaha (the City) and represented by
a union filed suit under the Act for wages they claimed were
due under an order entered by Nebraska’s Commission of
Industrial Relations (CIR). The principal issue in these appeals
is whether the claimed wages were “agreed to” as of the date
of the CIR order or, rather, as of the later date when the par-
ties’ conflicting interpretations of that order were resolved
by the district court. We conclude the wages were agreed to
on the date of the final CIR order and reverse, and remand
with directions.

I. BACKGROUND
Appellants are (1) the Professional Firefighters Association
of Omaha, Local 385, AFL-CIO CLC, the recognized exclusive

! See Neb. Rev. Stat. §§ 48-1228 to 48-1234 (Reissue 2010 & Cum. Supp.
2014).

2§ 48-1229(6).
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collective bargaining representative for a unit of Omaha fire
department employees; (2) Steve LeClair, the president of
the association; and (3) individual employees covered by the
bargaining unit represented by Local 385. They will be collec-
tively referred to herein as “the firefighters.”

On or about December 29, 2007, a collective bargaining
agreement between the firefighters and the City expired. The
parties were unable to reach a new agreement and therefore
litigated a wage case before the CIR. The CIR issued its find-
ings and order on December 23, 2008, and then, after the
parties sought clarification, issued a final order in the case on
February 18, 2009. This order set the minimum and maximum
pay rate for the period January 1 through December 31, 2008.
Neither party appealed from the CIR orders.

The CIR’s final order gave the City 90 days to pay in one
lump sum all adjustments and compensation resulting from the
order. On May 6, 2009, the firefighters notified the City that
they disagreed with how the City was implementing the CIR
orders in various respects, including that the City was not com-
plying with Omaha Mun. Code, ch. 23, art. III, div. 3, § 23-148
(2001). That section provides:

When a uniformed member of the fire or police depart-
ment is paid at a rate which exceeds that at which such
member’s senior in rank, grade or class is being paid,
such senior officer or officers shall be increased to the
next higher step within the assigned pay range irrespec-
tive of the date of last increase. The effective date of
such increase shall become the anniversary date for pay
purposes each year thereafter until promoted or demoted.
This provision shall not apply when a member has been
reduced in pay, grade or class for disciplinary reasons or
when he has not been granted a pay increase due to unsat-
isfactory performance; neither shall it apply when such
condition is the result of [the] use of the two-step salary
increase provision.

After the CIR orders, the City paid certain firefighters
who were more senior in rank, grade, or class less money
than lower ranking firefighters. The City did so based on its
understanding that because the CIR orders allowed for overlap
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between the ranks in terms of pay, the orders preempted
§ 23-148. In addition, the City interpreted the CIR orders as
not requiring either “hazmat” certification pay for certain fire-
fighters or specialty shift pay premiums for paramedics.

On June 3, 2009, the firefighters filed two declaratory judg-
ment actions in the district court for Douglas County, seeking
declarations that the City was misinterpreting the terms of the
CIR orders. The actions included an allegation that the City
was not properly paying wages due. On June 23, while the
declaratory judgments were pending, the firefighters also filed
a wage claim with the City’s comptroller.® This claim alleged
the City owed additional wages to certain firefighters based on
the 2008 and 2009 CIR orders and § 23-148. It asserted that
if the claim was disallowed, the firefighters would file suit
against the City under the Act.

On January 13, 2012, the district court resolved the declara-
tory judgment actions and determined the City owed additional
wages because it had failed to comply with the CIR orders and
§ 23-148. On March 13, the City denied the wage claim the
firefighters had previously filed. On April 10, the firefighters
brought this suit in district court under the Act. They allege the
total wages in dispute amount to $1,515,718.20.

The parties agreed there were no genuine issues of mate-
rial fact and filed cross-motions for summary judgment. The
district court granted summary judgment in favor of the City. It
reasoned that until it made its decisions in the declaratory judg-
ment actions, “there was uncertainty as to what the rights and
responsibilities of the parties were” with respect to wages due
and that thus, until that time, no wages were “previously agreed
to” under the Act, so the firefighter’s 2009 claim was not ripe.
In a subsequent order in response to a motion for reconsidera-
tion filed by the firefighters, the district court transcribed the
judgments it had entered in the declaratory judgment actions,
but again held that the firefighters had no valid claim under the
Act. The firefighters filed three separately docketed notices of
appeal, which were consolidated. We granted the firefighters’
petition to bypass the Nebraska Court of Appeals.

3 See Neb. Rev. Stat. § 14-804 (Reissue 2012).
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II. ASSIGNMENTS OF ERROR
The firefighters assign that the district court erred when
it (1) found their claim was not covered by the Act and (2)
denied them attorney fees authorized by § 48-1231.

III. STANDARD OF REVIEW

[1] An appellate court will affirm a lower court’s grant of
summary judgment if the pleadings and admitted evidence
show that there is no genuine issue as to any material facts or
as to the ultimate inferences that may be drawn from the facts
and that the moving party is entitled to judgment as a matter
of law.*

[2] The meaning and interpretation of a statute are questions
of law. An appellate court independently reviews questions of
law decided by a lower court.’

IV. ANALYSIS

In these appeals, the only issues before us are whether the
firefighters had a valid claim under the Act and, if so, whether
they should receive attorney fees under the Act. We are aware
that the Act has been amended since the expiration of the col-
lective bargaining agreement and the issuance of the CIR and
district court orders. However, there are no substantive revi-
sions and, thus, we will refer to the current version.

1. AGREEMENT ON WAGES
The firefighters sought recovery from the City under a pro-
vision of the Act which states:
An employee having a claim for wages which are not
paid within thirty days of the regular payday designated
or agreed upon may institute suit for such unpaid wages
in the proper court. If an employee establishes a claim
and secures judgment on the claim, such employee shall
be entitled to recover (a) the full amount of the judgment

4 Potter v. Board of Regents, 287 Neb. 732, 844 N.W.2d 741 (2014); C.E. v.
Prairie Fields Family Medicine, 287 Neb. 667, 844 N.W.2d 56 (2014).

5 Pinnacle Enters. v. City of Papillion, 286 Neb. 322, 836 N.W.2d 588
(2013).
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and all costs of such suit and (b) if such employee has
employed an attorney in the case, an amount for attor-
ney’s fees assessed by the court, which fees shall not
be less than twenty-five percent of the unpaid wages. If
the cause is taken to an appellate court and the plaintiff
recovers a judgment, the appellate court shall tax as costs
in the action, to be paid to the plaintiff, an additional
amount for attorney’s fees in such appellate court, which
fees shall not be less than twenty-five percent of the
unpaid wages.°
The term “wages” is defined by the Act as “compensation for
labor or services rendered by an employee, including fringe
benefits, when previously agreed to and conditions stipulated
have been met by the employee, whether the amount is deter-
mined on a time, task, fee, commission, or other basis.””

This case differs from the typical case brought to recover
wages under the Act in two respects. First, there were 654
named plaintiffs asserting wage claims. Of these, 394 persons
obtained judgments in varying amounts. Second, the actual
wage entitlement issue was litigated in separate declaratory
judgment actions while the wage claim was pending before
the City and before the action from which these appeals arise
was filed in district court. This procedural course was dictated
by Nebraska law governing claims against a city of the metro-
politan class. Section 14-804 specifies the procedure for filing
such claims. We have held that the filing of a claim pursuant
to § 14-804 is a procedural prerequisite to the prosecution of
a wage claim against a city in the district court pursuant to
the Act.® Section 14-804 provides that when a claim of any
person against the city “is disallowed, in whole or in part, by
the city council, such person may appeal from the decision of
said city council to the district court of the same county, as
provided in section 14-813.” Thus, the firefighters could not

6§ 48-1231(1).
7§ 48-1229(6).

8 See, Hawkins v. City of Omaha, 261 Neb. 943, 627 N.W.2d 118 (2001);
Thompson v. City of Omaha, 235 Neb. 346, 455 N.W.2d 538 (1990).
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seek relief in district court under the Act until the City denied
their wage claim, which did not occur until after the declara-
tory judgment actions were resolved.

But the firefighters were not prevented from seeking declar-
atory relief while their wage claim remained pending before
the City. An action for a declaratory judgment which involves
unpaid wages allegedly owed by a city is distinct from an
action for unpaid wages under the Act.” Although the result of
such a declaratory judgment may be that a city will eventually
have to pay money to the plaintiffs, the action is not a claim
for money damages, but, rather, an action for declaration of
rights.'® Here, when the declaratory judgment actions were
resolved and the City disallowed their pending wage claim, the
firefighters timely filed this action in district court pursuant to
Neb. Rev. Stat. § 14-813 (Reissue 2012), asserting their claim
under the Act.

This procedural history is important to our resolution of
the primary issue in this appeal, which is the point in time
when wages payable to the firefighters for their work in
2008 were “agreed to” by the parties within the meaning of
the Act. Specifically, were the wages “agreed to” at the time
of the final CIR order in 2009, as the firefighters contend,
or were they not “agreed to” until the declaratory judgment
actions were resolved in 2012, as the district court determined
and the City argues on appeal? The date of the agreement
determines whether the firefighters had a valid claim on June
23, 2009.

The district court reasoned that the claim filed by the fire-
fighters in 2009 was not ripe, because until it resolved the
declaratory judgment actions in 2012, “there was uncertainty
as to what the rights and responsibilities of the parties [under
the CIR orders] were.” The court concluded that there thus was
no agreement as to the firefighters’ 2008 compensation until
the parties accepted the court’s 2012 decision in the declara-
tory judgment actions “by either not appealing or following the
Court’s decision.”

° Calabro v. City of Omaha, 247 Neb. 955, 531 N.W.2d 541 (1995).
10 1d.
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This reasoning is incorrect. In virtually every case brought
under the Act, the employee and the employer dispute whether
wages are owed based on an existing contract or agreement
of some sort. The court then determines which party’s inter-
pretation of that agreement is correct.!" The fact that there is
a reasonable disagreement between the parties as to how the
agreement regarding compensation should be interpreted does
not mean that no agreement as to wages due exists until the
dispute is resolved by a court.

For example, in Fisher v. PayFlex Systems USA,” two
employees alleged they were entitled to be paid upon separa-
tion from employment for their earned but unused “‘paid time
off’” hours per the employee handbook. The employer argued
they were not so entitled, because those hours were not vaca-
tion hours. In a 4-to-3 decision, we held the employees were
correct. But even the fact that three members of this court
agreed with the employer’s interpretation of the handbook at
issue did not defeat the employees’ claims under the Act. The
employer was held liable despite the existence of a reasonable
disagreement as to whether the wages were owed pursuant
to the parties’ agreement, which was ultimately decided by
this court.

The only mention of “reasonable dispute” in the Act is the
final sentence of § 48-1231(1), which addresses the circum-
stance in which an employee fails to recover a judgment on
a wage claim. That sentence provides: “If the court finds that
no reasonable dispute existed as to the fact that wages were
owed or as to the amount of such wages, the court may order
the employee to pay the employer’s attorney’s fees and costs

1" See, e.g., Roseland v. Strategic Staff Mgmt., 272 Neb. 434, 722 N.W.2d
499 (2006) (superseded by statute as stated in Coffey v. Planet Group, 287
Neb. 834, 845 N.W.2d 255 (2014)); Rauscher v. City of Lincoln, 269 Neb.
267, 691 N.W.2d 844 (2005); Kinney v. H.P. Smith Ford, 266 Neb. 591,
667 N.W.2d 529 (2003); Moore v. Eggers Consulting Co., 252 Neb. 396,
562 N.W.2d 534 (1997) (superseded by statute as stated in Coffey, supra
note 11); Sindelar v. Canada Transport, Inc., 246 Neb. 559, 520 N.W.2d
203 (1994).

12 Fisher v. PayFlex Systems USA, 285 Neb. 808, 810, 829 N.W.2d 703, 707
(2013).



308 290 NEBRASKA REPORTS

of the action as assessed by the court.” There is no provision
in the Act stating that the existence of a reasonable dispute
between the parties affects the employer’s liability. To the
contrary, the reasonableness of the dispute is not even an issue
with respect to the employer’s obligation to pay the employ-
ee’s attorney fees if the employee prevails. The plain language
of § 48-1231 simply provides that if the employee establishes
a claim and secures a judgment on it, he or she is entitled to
recover the full amount of the judgment and attorney fees of
not less than 25 percent of the unpaid wages. We will not read
into a statute a meaning that is not there."

[3,4] In this case, the “agreement” of the parties with respect
to 2008 compensation consisted of the CIR orders entered in
2008 and 2009 and the language of § 23-148. When the CIR
enters a final order setting wages, hours, and terms and con-
ditions of employment which are binding on the employer,
the order is, in every sense, a contract between the parties.'
Moreover, we have held that Omaha city ordinances related
to how city employees should be paid are agreements by the
City to follow the ordinances and pay employees at the rel-
evant rates.” In a typical case, a disagreement of the parties
regarding compensation due would be resolved by a court in an
action brought by an employee under the Act. The fact that the
disagreement here was resolved in separate declaratory judg-
ment actions which were decided before the firefighters could
file suit pursuant to § 14-813 does not affect the City’s liability
under the Act.

We are not persuaded by the City’s argument that the Court
of Appeals’ decision in Freeman v. Central States Health
& Life Co.'® supports its position that the wages were not

13 See, Kerford Limestone Co. v. Nebraska Dept. of Rev., 287 Neb. 653, 844
N.W.2d 276 (2014); SourceGas Distrib. v. City of Hastings, 287 Neb. 595,
844 N.W.2d 256 (2014).

% Transport Workers v. Transit Auth. of Omaha, 216 Neb. 455, 344 N.W.2d
459 (1984).

15 See Hawkins, supra note 8.

6 Freeman v. Central States Health & Life Co., 2 Neb. App. 803, 515
N.w.2d 131 (1994).
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“previously agreed to” under the Act until the declaratory
judgments were entered. In that case, two employees brought
an action under the Act claiming they were entitled to wages
for overtime. One employee had agreed to a salary of $1,545
per month, and the other had agreed to a salary of $1,436 per
month. Both apparently expected to work 38.75 hours per
week for their salaries and claimed they were entitled to com-
pensation for overtime under the federal Fair Labor Standards
Act (FLSA)'7 for hours worked over and above that amount.
The Court of Appeals reversed a judgment for the employees,
concluding there was no agreement between the parties to
pay overtime, because the FLSA is the exclusive remedy for
enforcement of rights created under it and thus the employees
could not use the Act to enforce rights they possessed under
the FLSA. This determination that the FLSA could not be
the statutory source of a previous agreement regarding com-
pensation under the Act is factually distinguishable from the
instant case. Here, there clearly was a previous agreement,
consisting of the CIR orders and § 23-148, upon which the
firefighters’ claims were based. And unlike the FLSA, we
have previously held that Omaha city ordinances related to
pay scale can be the basis of a “previous agreement” under
the Act.'®

The City contends that a finding that an agreement existed
for purposes of the Act prior to the resolution of the declara-
tory judgment actions would produce an unduly harsh result.
It argues that once a dispute arose between the City and
the firefighters about what wages were due under the CIR
orders and § 23-148, it found itself in the unenviable posi-
tion of either disputing the firefighters’ interpretation of the
CIR orders and § 23-148 and putting itself at risk of paying
at least 25 percent of the disputed wages as attorney fees
under the Act, or paying the wages the firefighters demanded
under protest and trying to recover them later if the City
prevailed in the declaratory judgment actions. Clearly, the
City’s exposure in this case is greatly magnified by the fact

17 See 29 U.S.C. § 201 et seq. (2012 & Supp. 1 2013).

18 See Hawkins, supra note 8.



310 290 NEBRASKA REPORTS

that the disputed agreement arose in the context of collective
bargaining. But the Act expressly defines “[e]mployer” to
include “the state or any . . . political subdivision.”!” And the
Act does not distinguish an employer’s liability for attorney
fees resulting from nonpayment of wages owing to multiple
employees under a collective bargaining agreement from the
more typical circumstance of a wage claim asserted by an
individual employee.

For these reasons, we conclude that the district court erred
in determining that the firefighters did not have a valid claim
under the Act.

2. ATTORNEY FEES

As noted, § 48-1231(1) provides that if an employee estab-
lishes a claim and secures a judgment on it, he or she shall
receive the full amount of the judgment and “an amount for
attorney’s fees assessed by the court, which fees shall not be
less than twenty-five percent of the unpaid wages.” Section
48-1231(1) further provides:

If the cause is taken to an appellate court and the plaintiff
recovers a judgment, the appellate court shall tax as costs
in the action, to be paid to the plaintiff, an additional
amount for attorney’s fees in such appellate court, which
fees shall not be less than twenty-five percent of the
unpaid wages.

The firefighters argue that the total amount of unpaid wages
was $1,515,718.20, which includes $259,118 in pension con-
tributions made by the City to the board of trustees of the
City’s Police and Fire Retirement System’s pension fund (pen-
sion fund) based upon the additional wages which the court
determined the City owed. The firefighters contend that they
were entitled to an attorney fee award of at least 25 percent
of that amount, or $378,929.55, by the district court and that
they are entitled to an additional award of the same amount by
this court. The City disputes that the firefighters are entitled to
two attorney fee awards if they prevail in this appeal. The City

19§ 48-1229(2).
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also argues that the computation of any attorney fees should
not include the contribution the City made to the pension fund,
because that amount does not constitute “wages” within the
meaning of the Act.

(a) One Award or Two?

The second sentence of § 48-1231(1) requires a trial court
to award attorney fees to an employee who “establishes a
claim and secures judgment on the claim.” The third sentence
requires an appellate court to award attorney fees where a
“plaintiff recovers a judgment” on appeal. Because the “plain-
tiff”” in an action under the Act will always be an “employee”
claiming unpaid wages, we regard these terms as used in the
statute to be synonymous. We construe these two sentences
to require a trial or appellate court which finds merit in an
employee’s wage claim to award attorney fees of at least 25
percent of the unpaid wages found due.

This could result in an employee’s receiving two attorney
fee awards. If a trial court finds merit in an employee’s claim
for unpaid wages, it is required to enter judgment for the
amount of wages due plus attorney fees of at least 25 percent
of the unpaid wages. If the employer then appeals, but the
employee prevails on appeal, the employee would be entitled
to an additional attorney fee award of at least 25 percent of the
unpaid wages by the appellate court.

But it does not result in the firefighters’ receiving two
attorney fee awards here. The district court found the firefight-
ers had no valid claim under the Act. Therefore, they did not
“establish[] a claim and secure[] judgment on the claim” in the
trial court, and under the plain language of § 48-1231(1), they
are not entitled to an attorney fee award for the trial proceed-
ings. Because, however, we determine that the firefighters do
have a valid claim under the Act, they have “recover[ed] a
judgment” on appeal and are entitled to an award of attorney
fees by this court. This construction of § 48-1231(1) achieves
the statute’s purpose in that it prevents an employer from being
punished for winning at trial, yet ensures that employees will
be fully compensated for reasonable attorney fees incurred in
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the litigation, because the appellate court may award attorney
fees in excess of the statutory minimum where an appropriate
showing is made.?

[5] Although we have not specifically addressed this issue
in the past, our interpretation today is in accord with our
case law. We have consistently approved two attorney fee
awards, one for trial and one for the appeal, in cases where
the employee was successful at both levels.”! But in Brockley
v. Lozier Corp.* we reversed a trial court judgment in favor
of an employer and directed that the employee be awarded
a 25-percent attorney fee by the trial court and an addi-
tional 25-percent attorney fee for the appeal. In reaching this
result, we did not examine or analyze the specific language
of § 48-1231(1), as we have done here. We conclude that to
the extent Brockley authorizes two attorney fee awards under
the Act to an employee who is unsuccessful at the trial court
level but successful on appeal, it is disapproved. Because the
firefighters did not establish their claim and secure a judgment
on it in the district court, they are not entitled to attorney fees
for the trial. But because they were successful in recovering a
judgment on appeal, they are entitled to an attorney fee award
from this court under the Act.

(b) Pension Contributions

The remaining issue is whether the City’s contributions to
the pension fund as the result of the additional wages found
due should be included in the amount on which the attorney
fee award is based. The record reflects that the City’s man-
datory contributions to the pension fund are calculated as a
percentage of wages due and are used to fund benefits paid
to firefighters upon retirement. The retirement benefits are
calculated based on a percentage of an employee’s pay from
the highest consecutive 26 biweekly payroll periods within the

20 See, Herrington v. P.R. Ventures, 279 Neb. 754, 781 N.W.2d 196 (2010);
Concrete Indus. v. Nebraska Dept. of Rev., 277 Neb. 897, 766 N.W.2d 103
(2009).

2l See cases cited supra note 11.

2 Brockley v. Lozier Corp., 241 Neb. 449, 488 N.W.2d 556 (1992).
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employee’s final 5 years of service. The percentage used to
calculate the benefit ranges from 45 to 69 percent, depending
upon the employee’s years of service.

As noted, “[w]ages” under the Act include “fringe ben-
efits,” which the Act defines as including “sick and vacation
leave plans, disability income protection plans, retirement,
pension, or profit-sharing plans, health and accident benefit
plans, and any other employee benefit plans or benefit pro-
grams regardless of whether the employee participates in such
plans or programs.”? The firefighters argue that the City’s
contributions to the pension fund on behalf of an employee
are a “fringe benefit” within this definition. But the City
contends that they are not, because the benefits are paid to
a third party and an individual employee “has no entitlement
to them.”**

[6] We have held that “wages” under the Act include a bonus
received by an employee,” the cash value of a life insurance
policy,” an employee’s share of profits,”” and unused vacation
time.?® It is true that in each of these cases, the benefit was
paid to the employee. But the Act itself contains no language
specifically requiring that a fringe benefit be received by an
employee in order to be includable in the statutory definition
of “wages.” To the contrary, § 48-1229(4) includes various
“retirement, pension, or profit-sharing plans” and “any other
employee benefit plans or benefit programs” in the definition
of fringe benefits, “regardless of whether the employee par-
ticipates in such plans or programs.” Reading §§ 48-1229(4)
and (6) together, we conclude that “wages” under the Act
include the compensation and benefits that an employer actu-
ally pays for labor or services, including amounts which are

23§ 48-1229(4) and (6) (emphasis supplied).
?* Brief for appellee at 26.

% Law Offices of Ronald J. Palagi v. Howard, 275 Neb. 334, 747 N.W.2d 1
(2008).

% Sindelar, supra note 11.

* Suess v. Lee Sapp Leasing, 229 Neb. 755, 428 N.W.2d 899 (1988)
(superseded by statute as stated in Kinney, supra note 11).

28 Fisher v. PayFlex USA, supra note 12; Roseland, supra note 11.
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not paid directly to employees. Thus, the City’s contribution
to the pension fund based upon the additional compensation
which it was required to pay to the firefighters for 2008 should
be included in the amount utilized to calculate the attorney
fee award.

(c) Computation of Award

The City was required to pay a total of $1,515,718.20 in
additional wages and benefits due under the 2008 and 2009
CIR orders. This amount includes the $259,118 in pension
contributions made by the City to the pension fund. Because
the firefighters have recovered a judgment on appeal, they
are entitled to an attorney fee award of at least $378,929.55,
representing 25 percent of the wages due. We decline to award
additional attorney fees in this case.

V. CONCLUSION

For the foregoing reasons, we reverse the judgment of the
district court and remand the cause to the district court with
directions to enter judgment for the firefighters and against the
City in the amount of $378,929.55, representing the statutory
attorney fee award for recovery of judgment on appeal.

REVERSED AND REMANDED WITH DIRECTIONS.
Wright, J., participating on briefs.
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Judgments: Appeal and Error. When reviewing questions of law, an appel-
late court resolves the questions independently of the conclusion reached by the
lower court.

Guardians and Conservators: Appeal and Error. An appellate court reviews
guardianship and conservatorship proceedings for error appearing on the record
made in the county court.

Judgments: Appeal and Error. When reviewing a judgment for errors appearing
on the record, an appellate court’s inquiry is whether the decision conforms to
the law, is supported by competent evidence, and is neither arbitrary, capricious,
nor unreasonable.

Standing: Words and Phrases. Standing is the legal or equitable right, title, or
interest in the subject matter of a controversy.

Jurisdiction: Appeal and Error. Before reaching the legal issues presented for
review, it is the duty of an appellate court to determine whether it has jurisdiction
over the matter before it.

Actions: Jurisdiction. Lack of subject matter jurisdiction may be raised at any
time by any party or by the court sua sponte.

Judgments: Appeal and Error. An appellate court can determine whether or not
there is standing independent of the lower court’s determination.

Actions: Guardians and Conservators. In contesting a guardianship, an objec-
tor must show a true interest or attentiveness to the well-being and protection of
the ward.

Guardians and Conservators: Standing. In a guardianship or conservatorship
proceeding, where an objector has no concerns for the ward’s welfare but only
concerns of its own potential financial expectancy, such concerns do not give the
objector standing to challenge a guardianship or conservatorship as “any person
interested in [the ward’s] welfare” under Neb. Rev. Stat. § 30-2619 or § 30-2645
(Reissue 2008).

Actions: Guardians and Conservators. A conservatorship proceeding is not an
adversarial proceeding. Rather, it is a proceeding to promote the best interests of
the person for whom the conservatorship is sought.

Wills. Wills, by their nature, are ambulatory.

Decedents’ Estates: Wills. A beneficial interest in a will does not vest until the
testator’s death.

Appeal and Error. New theories cannot be presented on appeal.

Guardians and Conservators: Wills: Standing. Beneficiaries under a will do
not have standing to contest a guardianship or conservatorship by virtue of their
interests as beneficiaries of the will alone.

Due Process: Evidence: Words and Phrases. A formal “evidentiary hearing” is
not necessary before the court makes a finding in a case. The required procedures
may vary according to the interests at stake in a particular context, but the funda-
mental requirement of due process is the opportunity to be heard at a meaningful
time and in a meaningful manner. It is enough that the parties have an opportu-
nity to present evidence.

Courts: Pretrial Procedure. It is not the duty of the court to inform litigants of
the evidence they need to submit in order to support their motions.
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Appeal from the County Court for Douglas County: MARCELA
A. Kemv, Judge. Affirmed.

Michael C. Cox, Heather Voegele-Andersen, Brenda K.
Smith, and John V. Matson, of Koley Jessen, P.C., L.L.O., for
appellants.

Daniel J. Guinan and David C. Mullin, of Fraser Stryker,
P.C.,L.L.O., for appellees.

Heavican, C.J., ConnNoLLy, STEPHAN, McCormMAcCK, and
CASSEL, JI.

McCoRrMACK, J.
NATURE OF CASE

Donald D. Barnhart (Barnhart) is deemed incapacitated
and in need of protection. His wife, Alice F. Barnhart, and
his stepdaughter, Sherry Heady, petitioned to become his
coguardians and coconservators. The guardianship and conser-
vatorship is contested by alleged beneficiaries of Barnhart’s
prior will. These parties contend that they are interested
parties to Barnhart’s welfare and, thus, have standing to
contest the will. The prior beneficiaries are Valley Lodge
232 AF. & AM.; Chrysolite Lodge No. 420 A.F. & AM,;
Alegent Health Community Memorial Hospital of Missouri
Valley, lowa; and Senior Citizens of Western Harrison County,
Iowa, Inc. (collectively the objectors). The issue in this case
is whether or not the objectors are “any person interested
in [Barnhart’s] welfare” under Neb. Rev. Stat. § 30-2619
(Reissue 2008) when their only claimed interest in the case is
a beneficial interest in a will.

BACKGROUND

BARNHART’S ASSETS AND ESTATE PLAN
Barnhart’s assets include farmland that has not yet been
appraised, but is “in excess of 400 acres” located in Harrison
County, Towa; an investment account valued at $91,000; a
checking account valued at $89,000; and a 2007 Honda Accord
valued at $7,000.
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In 2000, Barnhart executed a will (the 2000 will). At that
time, he was not married and did not have any children. The
2000 will left 40 percent of Barnhart’s residual and remainder
estate to Valley Lodge No. 232 A.F. & AM., 20 percent of
his residual and remainder estate to Chrysolite Lodge No. 420
AF. & AM., 20 percent of his residual and remainder estate
to Alegent Health Community Memorial Hospital of Missouri
Valley, and 20 percent of his residual and remainder estate to
the Senior Citizens of Western Harrison County.

In 2003, Barnhart married Alice. As Barnhart’s wife, Alice
is his closest living relative. Heady is Alice’s daughter and is
Barnhart’s attorney in fact under a durable power of attorney
document executed on November &, 2009.

Barnhart’s brother died in 2012. Barnhart’s brother left all
of his residue to the same organizations named in Barnhart’s
2000 will —the objectors in this case. Alice and Heady allege
that Barnhart decided he did not want his estate to go the same
way as his brother’s and decided that instead, he wanted his
property to go to Alice.

In November 2012, Barnhart executed a new estate plan,
including a will and a trust agreement creating the Donald
Barnhart Revocable Trust (2012 estate plan). Alice and Heady
are the beneficiaries of the 2012 estate plan. The objectors,
beneficiaries of the 2000 will, are not designated as benefici-
aries of the 2012 estate plan.

ORIGINAL PETITIONS FOR GUARDIANSHIP
AND CONSERVATORSHIP

The exact date of Barnhart’s incapacity is uncertain, but in
affidavits to the court, Heady states that Barnhart was admit-
ted to the hospital in the spring of 2013 with the sudden onset
of severe psychological symptoms. At that time, Barnhart was
declared a “‘danger to himself and others.”” Subsequently,
Barnhart was placed in the Douglas County Health Center
and remains there to this date. Heady states in her affidavit
to the court that Barnhart’s condition renders him unable to
make “responsible decisions concerning his medical care or
his finances.”
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Heady states that she attends meetings with the profession-
als at Douglas County Health Center once every 3 months to
discuss Barnhart’s treatment. Heady also states that she visits
Barnhart on a weekly basis.

On November 27, 2013, Alice and Heady petitioned for
appointment of emergency temporary and permanent coguard-
ians and coconservators in the county court for Douglas
County, Nebraska. On the same date, the petition for tempo-
rary coguardianship and coconservatorship was granted by the
county court, and Alice and Heady became temporary coguard-
ians and coconservators.

On January 21, 2014, the objectors filed in the county
court a joint “Objection to Amended and Corrected Petition
for Appointment of Emergency Temporary and Permanent
Co-Guardians and Co-Conservators of an Incapacitated
Person.” The objectors claim that the guardianship and
conservatorship contest is in the best interests of Barnhart
because his “step-daughters” were depleting and/or wasting
his estate.

PROCEEDINGS IN CouNTY COURT

On March 4, 2014, the county court held a hearing on the
issue of standing. All parties were asked to brief standing prior
to the March 4 hearing. All parties were aware that the pur-
pose of the hearing was to consider the issue of standing. At
the hearing, the county court asked for a copy of the current
estate documents before making its rulings on standing. The
documents were reviewed in camera, and the objectors did not
object to the viewing, nor did they proffer any further evidence
or ask for a continuance or further hearing to do so.

At the hearing on March 4, 2014, the county court asked
the objectors what kind of relationship Barnhart had with the
objecting charities. The attorney for the objectors responded
that “to be a hundred percent honest with you, I don’t know
what — how deep the relationship went, but [Barnhart] cer-
tainly felt strong enough to make gifts to them.” Further, in the
objection to the amended petition for appointment of guard-
ianship and conservatorship, it states that the objectors “are
without sufficient information and belief regarding the need
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for a guardian.” Instead, the objection states that the reason for
the guardianship and conservatorship contest is “[bJased upon
interest and belief [that Barnhart’s] estate is being depleted
and/or wasted . . . .” At the hearing, the objectors’ attorney
stated that “we felt we had evidence on the financial side
because of land transfers, those kinds of things.”

At the conclusion of the March 4, 2014, hearing, the county
court stated that if it found the “interested parties” have stand-
ing, then it would hold a formal evidentiary hearing, including
a pretrial process. All parties at the hearing left the hearing
with notice that the court was making its ruling on stand-
ing prior to a formal evidentiary hearing, on the basis of the
arguments at the hearing and after viewing the 2012 estate
plan documents.

After the hearing, on March 12, 2014, the court issued an
order finding that the objectors did not have standing to con-
test the guardianship and conservatorship. The court found that
In re Guardianship of Gilmore' was distinguishable from the
present case, because in Barnhart’s case, the objectors’ interest
in Barnhart is “not altruistic, it’s financial.” In its order, the
county court said the objectors “are not genuinely interested in
the overall well being of . . . Barnhart during his lifetime. Their
concerns stem directly from a financial interest in the outcome
of the distribution of his estate after death.”

Soon after the order was released, the objectors filed a
motion to alter or amend judgment on the basis that evidentiary
findings were made without an evidentiary hearing. Later, at a
hearing on April 2, 2014, the objectors argued that they were
entitled to have an evidentiary hearing on the issue of standing.
The objectors argued that an evidentiary hearing must be held
if the court made its standing ruling on the basis of eviden-
tiary findings.

The objectors explained to the court their concern about
evidentiary findings. The attorney for the objectors stated that
they were concerned that comments in the order may be taken
as court findings on factual and evidentiary issues. If so, this
would create a preclusion issue for the objectors when and if

! In re Guardianship of Gilmore, 11 Neb. App. 876, 662 N.W.2d 221 (2003).
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they later wish to challenge Barnhart’s capacity at the time of
the 2012 estate plan.
At the April 2, 2014, hearing, the court stated:

Basically, it was a situation where everybody kind of
agreed for me to take a look at the will in-camera so . . .
I went ahead and did that. . . . I wasn’t trying to make a
determination whether you are, in fact, takers under the
will. I wasn’t looking at anything like that.

The court further explained:
I acknowledge we did not have an evidentiary hear-
ing. We didn’t have one. And, in my opinion . . . you
didn’t have standing. And I wasn’t trying to make any
sort of evidentiary rulings because I acknowledge 100
percent it was not an evidentiary hearing. So, I suppose,

if you’re requesting that I . . . clarify that by saying it
was not an evidentiary hearing, by saying that my order
is limited to standing . . . 1 don’t necessarily have a

problem doing that, that wasn’t my intention to expand
the scope of the proceedings at all, I was just trying to
basically explain my findings without . . . doing what
some people do, which is say, “You don’t have standing,
end of story.”

(Emphasis supplied.)

After the April 2, 2014, hearing, the county court issued
an order stating that its March 12 order was a ruling only on
standing and did not “expand the nature of the proceeding.”

ASSIGNMENTS OF ERROR
The objectors assign as error, restated, as follows: (1) the
county court’s determination that the objectors did not have
standing to challenge the guardianship and conservatorship
proceedings, and thus finding that Alice and Heady are proper
guardians, and (2) the county court’s making of evidentiary
findings without an evidentiary hearing.

STANDARD OF REVIEW
[1-4] Standing is a jurisdictional component of a party’s
case because only a party who has standing may invoke the
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jurisdiction of a court.? The question of jurisdiction is a ques-
tion of law.® Statutory interpretation also presents a ques-
tion of law.* When reviewing questions of law, we resolve
the questions independently of the conclusion reached by the
lower court.’

[5.6] An appellate court reviews guardianship and conser-
vatorship proceedings for error appearing on the record in the
county court.® When reviewing a judgment for errors appearing
on the record, an appellate court’s inquiry is whether the deci-
sion conforms to the law, is supported by competent evidence,
and is neither arbitrary, capricious, nor unreasonable.’

ANALYSIS

STANDING TO CONTEST GUARDIANSHIP
OR CONSERVATORSHIP AS “ANY PERSON
INTERESTED IN HIS OR HER WELFARE”

The issue in this case is whether or not the objectors
are “any person[s] interested in [Barnhart’s] welfare” under
§ 30-2619, when their only claimed interest in the case is a
potential beneficial interest in a will. We conclude that the
objectors are not.

[7,8] Standing is the legal or equitable right, title, or inter-
est in the subject matter of a controversy.® Standing is a juris-
dictional component of a party’s case because only a party
who has standing may invoke the jurisdiction of a court.’
Before reaching the legal issues presented for review, it is the

2 Governor’s Policy Research Office v. KN Energy, 264 Neb. 924, 652
N.W.2d 865 (2002).

3 Nebraska Dept. of Health & Human Servs. v. Struss, 261 Neb. 435, 623
N.W.2d 308 (2001).

4 Governor’s Policy Research Office v. KN Energy, supra note 2.
5 See id.

® In re Guardianship & Conservatorship of Cordel, 274 Neb. 545, 741
N.W.2d 675 (2007).

7 Id.
8 Ferer v. Aaron Ferer & Sons, 278 Neb. 282, 770 N.W.2d 608 (2009).
® Chambers v. Lautenbaugh, 263 Neb. 920, 644 N.W.2d 540 (2002).
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duty of an appellate court to determine whether it has juris-
diction over the matter before it.'

[9,10] Lack of subject matter jurisdiction may be raised at
any time by any party or by the court sua sponte.'"" Therefore,
an appellate court can determine whether or not there is stand-
ing independent of the lower court’s determination.'

The Nebraska guardianship and conservatorship stat-
utes repeatedly use the language “interested in his or her
welfare.”"? Section 30-2619 states “any person interested in his
or her welfare may petition for . . . appointment of a guardian”
when describing who has standing in such proceedings. And
§ 30-2645 that dictates the circumstances in which a petition
for order subsequent to appointment of a conservator states,
“lalny person interested in the welfare of a person for whom
a conservator has been appointed may file a petition in the
appointing court . . . .” (Emphasis supplied.)

It should be noted that this language differs from the other
statutes in chapter 30, article 26, of the Nebraska Revised
Statutes and that only the statutes dealing with protected
persons use some form of the phrase “person interested in
the welfare.”'* A different definition of “interested person”
applies to the remainder of the probate statutes in chap-
ter 30."

Therefore, we must determine who may be a “person inter-
ested in the welfare,” and thus, has standing to challenge
guardianships and conservatorships. In In re Guardianship of
Gilmore, the Nebraska Court of Appeals examined this lan-
guage.'® In re Guardianship of Gilmore suggested adopting a

10 7d.

" McClellan v. Board of Equal. of Douglas Cty., 275 Neb. 581, 748 N.W.2d
66 (2008).

12 See Trainum v. Sutherland Assocs., 263 Neb. 778, 642 N.W.2d 816 (2002).

13§ 30-2619 (emphasis supplied). See Neb. Rev. Stat. §§ 30-2633 and
30-2645 (Reissue 2008).

14 See, e.g., id. See, also, In re Guardianship of Gilmore, supra note 1.
15 See Neb. Rev. Stat. § 30-2209(21) (Cum. Supp. 2014).

16 See In re Guardianship of Gilmore, supra note 1.
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broad definition of “person interested in his or her welfare.”!”

The opinion states:
Sometimes, persons in need of a guardian or conservator
have no relatives or at least none that care. Sometimes, the
relatives of such people are prevented from serving the
best interests of the protected person by avarice, greed,
self-interest, laziness, or simple stupidity. Frequently, a
neighbor, an old friend, the child of an old friend, a mem-
ber of the clergy, a banker, a lawyer, a doctor, or someone
else who has been professionally acquainted with the per-
son needing such help will come forward out of simple
charity and bring the matter to the attention of the local
probate court. Sometimes, unscrupulous relatives need
supervision.'

Put more simply, the Court of Appeals said the “stat-
utes are worded to allow people without a legal interest to
bring the matter to the local court’s attention.”" The Court
of Appeals also reasoned that discretion should go to the
county judge who determines the proper guardianship: “Of
course, the county judge, under the applicable standard of
review, can make the determination of whether the petitioner
is really interested in the welfare of the person subject to
the proceedings.”?

In In re Guardianship of Gilmore, the Nebraska Department
of Health and Human Services (DHHS) brought an action
seeking to remove the ward’s mother as guardian. At the hear-
ing, DHHS presented evidence that the ward’s welfare was
in danger, including evidence from the ward’s doctor and
psychologist, the service coordinator for DHHS, and a social
worker employed at the ward’s school, among other evidence.
The mother argued that DHHS did not have standing to bring
the action, because DHHS did not qualify as an “interested
person” under the guardianship statutes.

7 1d.
18 Id. at 882, 662 N.W.2d at 226.
Y 1d.
2 qd.



324 290 NEBRASKA REPORTS

[11] We agree with the reasoning in In re Guardianship
of Gilmore that, generally, no legal interest in the ward is
necessary to contest a guardianship. In contesting a guardian-
ship, an objector must show a true interest or attentiveness to
the well-being and protection of the ward. We agree with In
re Guardianship of Gilmore that guardianships can be chal-
lenged by

a neighbor, an old friend, the child of an old friend, a
member of the clergy, a banker, a lawyer, a doctor, or
someone else who has been professionally acquainted
with the person needing such help . . . com[ing] forward
out of simple charity and bring[ing] the matter to the
attention of the local probate court.?!

There, it was determined that DHHS was a proper person
to come forward on a guardianship matter. We approve of the
Court of Appeals’ decision in In re Guardianship of Gilmore
that DHHS had standing in that case. Particularly convincing
in that case is that it is DHHS” primary function to care for
those whose health and welfare needs protection. Furthermore,
DHHS was able to bring forth testimony of people in personal
relationships with the ward and those who were concerned for
the welfare of the ward. Such personal attentiveness for the
ward’s welfare must be shown and can be shown by obser-
vations by someone with a relationship with the ward or by
proffering any evidence to the court that the ward’s protection
is in danger.

[12] But the objectors here only argued a financial inter-
est in Barnhart’s welfare. We hold that in a guardianship or
conservatorship proceeding, where an objector has no con-
cerns for the ward’s welfare but only concerns of its own
potential financial expectancy, such concerns do not give the
objector standing to challenge a guardianship or conservator-
ship as “any person interested in [the ward’s] welfare” under
§ 30-2619 or § 30-2645.

2 d.
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STANDING TO CHALLENGE CONSERVATORSHIP
BY FINANCIAL INTEREST IN WARD

There are limited situations specified by the conservator-
ship statutes in which a person or entity may have standing to
contest a conservatorship on the basis of the objector’s own
financial interest. Under § 30-2633, “any person who would
be adversely affected by lack of effective management of
his or her property and property affairs may petition for the
appointment of a conservator or for other appropriate protec-
tive order.” For example, in In re Guardianship of Gilmore,
a factor in the finding that DHHS had standing to challenge
the guardianship and conservatorship was the fact that if the
ward depleted his funds, DHHS itself would have to support
the ward. The Court of Appeals stated that DHHS had stand-
ing to challenge, “particularly when [DHHS] is quite likely to
be supplying financial assistance for the ward.”?* Therefore,
where the objector has an interest in the welfare of the ward
because the objector would have an obligation to support the
ward during his or her lifetime if the ward’s funds are mis-
managed, then that objector would have standing to contest
the conservatorship.

[13] Outside of the situation specified in § 30-2633, we have
repeatedly explained that a conservatorship proceeding is not
an adversarial proceeding. Rather, it is a proceeding to promote
the best interests of the person for whom the conservatorship
is sought.”® If we were to allow standing to challenge a con-
servatorship to any member of the public who is “concerned”
about the oversight of an estate, it would lead to absurd results.
Permitting will disputes to play out through conservatorship
proceedings during the life of a testator is not in the best inter-
ests of a ward needing protection.

[14,15] We do not hold that potential beneficiaries of a
surviving testator under a will never have standing to contest

2 Id.

2 See In re Guardianship & Conservatorship of Donley, 262 Neb. 282, 631
N.W.2d 839 (2001).
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a conservatorship, but merely that the potential beneficiary
designation alone is not enough interest to establish standing
to contest a conservatorship. Wills, by their nature, are ambu-
latory.** A beneficial interest in a will does not vest until the
testator’s death.”

In In re Guardianship & Conservatorship of Borowiak,*
the Court of Appeals recognized that the objectors had stand-
ing to object to a conservatorship, because the ward had
already died, and thus, their beneficial interest under the
ward’s will had vested. However, the opposite is true where
the ward has not yet died, because a beneficial interest in a
will has not yet vested. So, even if an objector to a conser-
vatorship has a potential beneficial interest in a ward’s will,
this is not a vested interest and, therefore, the objector has
no legal standing to challenge the will until after the testa-
tor’s death.

STANDING TO CONTEST GUARDIANSHIP

We find that attentiveness for the ward’s personal welfare
has not been shown or argued in this case on the bases of the
pleadings and arguments at the court’s hearings and where the
arguments were based on the ward’s financial situation.

Unlike In re Guardianship of Gilmore, the objecting parties
in this case have failed to show that they are altruistically con-
cerned with the best interests of Barnhart. It was abundantly
clear from the allegations in the petition and through the tran-
script of the hearings in the county court that the objectors’
primary concern was the financial assets of Barnhart, and not
concern for Barnhart’s personal well-being.

The objectors’ argument from the beginning was that they
are interested in the welfare of Barnhart because they are
beneficiaries of his will. In their initial objection, they cited
that Barnhart’s estate “is being depleted and/or wasted” as the

2+ See Pruss v. Pruss, 245 Neb. 521, 514 N.W.2d 335 (1994).
25 See 28 Am. Jur. 2d Estates § 275 (2011).

% In re Guardianship & Conservatorship of Borowiak, 10 Neb. App. 22, 624
N.W.2d 72 (2001).
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primary reason for their contest. In the initial objection, the
objectors stated they were “without sufficient information and
belief regarding the need for a guardian.”

The county court then held a hearing on standing and made
it abundantly clear that it would make its standing decision on
the basis of the hearing. Again, at the hearing on standing, the
attorney for the objectors stated that “to be a hundred percent
honest with you, I don’t know what — how deep the relation-
ship went, but [Barnhart] certainly felt strong enough to make
gifts to them.”

At oral arguments on appeal, the objectors stated, for the
first time, that there was a personal relationship between
Barnhart and the objectors, because Barnhart had been a mason
throughout his life and a member of the masonic lodges that
make up two of the four objectors.

[16] New theories cannot be presented on appeal.”” At the
March 4, 2014, hearing, the objectors had their opportunity
to argue that they have personal and altruistic concerns about
Barnhart’s welfare. But after a thorough reading of the bill of
exceptions, the county court did not—and we do not—see any
such arguments. It is clear that the objectors’ primary concern
was for the estate assets of Barnhart. Therefore, we find the
objectors have failed to establish that they have standing to
challenge a guardianship of Barnhart.

STANDING TO CONTEST CONSERVATORSHIP

[17] Even assuming the objectors are beneficiaries of the
will, they still essentially have the same financial interest
as any other member in the community until the death of
Barnhart. As stated in our holding today, beneficiaries under
a will do not have standing to contest a guardianship or con-
servatorship by virtue of their interests as beneficiaries of the
will alone.

Therefore, we affirm the county court’s finding that the
objectors do not have standing to challenge the conservator-
ship of Barnhart. In so finding, we also find it was not error

¥ See, e.g., Jessen v. Malhotra, 266 Neb. 393, 665 N.W.2d 586 (2003).
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for the court to accept Alice and Heady as coguardians and
coconservators of Barnhart.

NECESsITY OF FORMAL EVIDENTIARY HEARING

[18,19] A formal “evidentiary hearing” is not necessary
before the court makes a finding in a case. The required
procedures may vary according to the interests at stake in a
particular context, but the fundamental requirement of due
process is the opportunity to be heard at a meaningful time and
in a meaningful manner.?® It is enough that the parties have an
opportunity to present evidence.? It is not the duty of the court
to inform litigants of the evidence they need to submit in order
to support their motions.

The parties were given the chance to brief the issue of
standing prior to the March 4, 2014, hearing. The parties were
notified that the county court intended to make its standing
ruling on the basis of the arguments presented at the March 4
hearing. If the parties felt they needed to present evidence prior
to a ruling on standing, this was the time to make that need
known to the court. We assume that because the court agreed
to look at the will in camera, it would have agreed to look at
other evidence or factual matters in making its standing ruling.
The objectors cannot now argue that there was something more
they wanted to assert at the hearing. The fact that they had the
opportunity to do so at a hearing is enough.

Further, we make this standing finding independently of the
lower court and as a matter of law. We rely on no factual find-
ings pertaining to the objectors’ interest under Barnhart’s will
because even assuming they are beneficiaries under the will,
that is not enough to give them standing.

CONCLUSION
For the foregoing reasons, we affirm the judgment of the
county court.
AFFIRMED.
WRIGHT, J., participating on briefs.
MILLER-LERMAN, J., not participating.

28 See Hass v. Neth, 265 Neb. 321, 657 N.W.2d 11 (2003).
¥ Id.
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Actions: Foreclosure: Equity. A real estate foreclosure action is an action
in equity.

Equity: Appeal and Error. On appeal from an equity action, an appellate
court resolves questions of law and fact independently of the trial court’s
determinations.

____. On appeal from an equity action, when credible evidence is in con-
flict on material issues of fact, an appellate court considers and may give weight
to the fact that the trial court observed the witnesses and accepted one version of
the facts over another.

Statutes. Statutory interpretation presents a question of law.

Damages: Evidence. Whether the evidence provides a basis for determining
damages with reasonable certainty is a question of law.

Appeal and Error. An appellate court reviews questions of law independently of
the trial court’s decision.

Foreclosure: Liens. The purpose of a foreclosure proceeding is not to create a
lien, but to enforce one already in existence.

Statutes: Liens. A lien created by statute is limited in operation and extent by the
terms of the statute.

Liens: Proof. The party seeking to enforce a lien has the burden of proving every
fact essential to the establishment of the lien.

Courts: Assessments. Courts enforce condominium assessments only if they are
calculated in the manner required by the association’s governing documents.
Liens: Assessments. A condominium association’s temporary miscalculation of
assessments does not invalidate its lien for unpaid assessments.

Foreclosure: Liens: Judgments. In general, the holder of a lien may pursue
foreclosure without first obtaining a personal judgment on the underlying debt.
Foreclosure: Final Orders. A foreclosure decree is a final judgment even though
it creates a period for redemption.

Damages: Proof. A plaintiff does not have to prove his or her damages beyond
all reasonable doubt, but must prove them to a reasonable certainty.

Attorney Fees: Costs. Customarily, attorney fees and costs are awarded only to
prevailing parties or assessed against those who file frivolous suits.
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16. Parties: Words and Phrases. A party is a prevailing party if it receives a judg-
ment in its favor.

17. Acceleration Clauses: Equity. An equity court may deny enforcement of an
acceleration clause in a condominium association’s governing documents when
application of the clause would be inequitable.

18. Foreclosure. The necessary issues to be determined by a foreclosure decree are
the execution of the agreement, the breach thereof, the identity of the real estate,
and the amount remaining due.

19. Judicial Sales: Foreclosure: Property. A foreclosure decree governs which
property is to be sold at an execution sale, regardless of the description in subse-
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Appeal from the District Court for Douglas County: JoSEPH
S. Troia, Judge. Affirmed in part, and in part reversed and
remanded with directions.

Brian J. Muench for appellant.

Thomas J. Young for appellee Twin Towers Condominium
Association, Inc.

Heavican, C.J., ConNoLLy, STEPHAN, McCORMACK, MILLER-
LeErMAN, and CASSEL, JJ.

CoNNOLLY, J.
I. SUMMARY

Bel Fury Investments Group, L.L..C. (Bel Fury), owns prop-
erty located in the Twin Towers Condominium in Omabha,
Nebraska. After Bel Fury failed to pay assessments for
this property (Unit SCB), the Twin Towers Condominium
Association, Inc. (the Association), recorded two notices of lien
and filed a foreclosure action. When the Association filed the
notices of lien and the complaint, it was levying assessments
against Unit SCB in a manner prohibited by the Association’s
governing documents. The Association discovered the error
while the foreclosure action was pending and recalculated the
assessments. The district court found that the Association had
a lien against Unit SCB for delinquent assessments and stated
that the Association could foreclose its lien if Bel Fury did not
pay the back assessments within 90 days.

On appeal, Bel Fury argues that the Association does not
have a lien because it failed to levy assessments in the manner
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required by its governing documents. On cross-appeal, the
Association argues that the court did not award all the relief
the Association is entitled to and failed to make all the findings
necessary for a foreclosure decree.

We conclude that the Association’s initial miscalculation of
assessments did not invalidate its lien. We further conclude that
the court erred by not awarding the Association attorney fees,
not including several installments as part of the debt secured
by the lien, and failing to include a legal description of Unit
SCB in its decree.

II. BACKGROUND

1. FacTuAL BACKGROUND

The Twin Towers Condominium was created by a mas-
ter deed recorded on December 30, 1983. The “condomin-
ium regime” consisted of two 10-story towers: the “South
Tower” and “North Tower.” The master deed provides that the
Association serves as “a vehicle for the management of the
condominium.” Each unit owner is automatically a member of
the Association.

The master deed authorizes the Association to levy assess-
ments against the units under terms set forth in the bylaws.
Paragraph 12 of the bylaws provides:

Assessments against each apartment owner for such com-
mon expenses shall be made annually on or before the
fiscal year end preceding the year for which assessments
are made. The annual assessments shall be due in 12
equal, monthly payments on the first day of each month.
The assessments to be levied against each apartment shall
be such apartment’s pro rata share of the total annual
budget based upon the percentage share of the such
apartment’s basic value as set forth in the Master Deed
... . Assessments delinquent more than 10 days after the
due date shall bear interest at the highest legal contract
rate from the due date until paid. The delinquency of
one installment of an assessment shall cause all remain-
ing installments to immediately become due, payable
and delinquent.
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The master deed states that Unit SCB represents 1.42 percent
of the condominium’s basic value.

Bel Fury is a business engaged in real estate sales and rent-
als. Bel Fury bought Unit SCB—windowless commercial space
in the basement of the “South Tower” —in July 2004.

In February 2010, the Association hired a property man-
agement company to help manage the condominium regime.
The company’s owner, David Davis, testified that his com-
pany’s responsibilities included collecting assessments for
the Association and keeping records of payments made by
unit owners.

Davis testified that when his company “came on board” in
February 2010, the Association was levying assessments “based
on a square footage amount.” In October or November 2012,
Davis discovered that the master deed required assessments to
be calculated according to each unit’s proportional share of the
regime’s basic value. Davis informed the Association, which
“decided to go back to 2009 and make everything . . . pursu-
ant to the Master Deed.” Davis completed the corrections in
January 2013.

Another concern for Bel Fury was the lack of heating and
cooling in Unit SCB. Scott Bloemer, one of Bel Fury’s owners,
testified that Unit SCB did not have “heating and air condi-
tioning” when Bel Fury bought the property. He stated that the
Association did not fix the problem until July 2010. Davis tes-
tified that he became aware that Unit SCB lacked ‘“heating and
air conditioning” in March 2010. He said that the Association
remedied the problem “sometime in 2010.”

Bloemer testified that Bel Fury was unable to find a tenant
for Unit SCB because of the lack of heating and cooling, the
high assessments levied by the Association, and the stigma
from the foreclosure litigation. Bloemer estimated that the
annual rental income for Unit SCB “as it sat” “would be”
$28,120 and stated that this amount was the lost rental income
Bel Fury suffered each year from 2005 to 2012. Bloemer testi-
fied that Bel Fury could rent Unit SCB as storage space for
$400 to $750 per month, then testified that it would rent for
“like 50 cents to like a buck a square foot,” and later testi-
fied that it would rent for $300 per month. Unit SCB has
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7,030 square feet. Asked whether Bel Fury “actively marketed
the property to sell,” Bloemer testified, “I think we probably
did at some point,” but he could not recall when. Regarding
Bel Fury’s efforts to rent the property, Bloemer said, “I think
the property was put out on the internet,” but he could not
recall when. Bloemer stated that Bel Fury did “not malk]e
a lot of effort” to let Unit SCB after the foreclosure litiga-
tion began.

Bloemer testified that Bel Fury started paying only half its
assessment for Unit SCB in February 2010 because he thought
that “maybe somebody will do something [about the heating
and cooling] if we cut our payments in half.” Bloemer said
that the Association stopped accepting the partial payments in
October 2010.

The Association recorded two notices of lien against Unit
SCB in October 2010. The most recent “Tenant Ledger” for
Bel Fury is “current through the month of March, 2013.”
According to the ledger, Bel Fury owed $27,868.15 of unpaid
annual and special assessments and $7,800.76 of late fees
and interest.

2. PROCEDURAL BACKGROUND

In December 2010, the Association filed a complaint to
foreclose its lien against Unit SCB. The complaint alleged that
Bel Fury owed assessments of $7,507 as of October 19, 2010,
“together with accruing dues, special assessments and interest
thereon from and after said date.”

In addition to Bel Fury, the Association named Gateway
Community Bank; Credit Bureau Services, Inc.; and Domina
Law Group PC, LLO, as defendants. The Association alleged
that these three defendants were actual or potential lienholders
with interests junior to the Association’s lien.

The complaint requested an accounting, a finding that the
Association has a lien on Unit SCB, and an order that Bel Fury
“be required to pay said indebtedness.” The Association asked
the court to issue an order of sale if Bel Fury did not pay the
back assessments within 20 days of entry of the decree.

In Bel Fury’s operative answer, it denied that it owed
any assessments to the Association. Bel Fury also asserted a
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counterclaim, alleging that the Association “failed to provide
heating and air conditioning services” to Unit SCB “over
the past five years.” Bel Fury claimed that this failure made
Unit SCB “unrentable and unusable” and “interfered with” its
efforts to sell the unit. The counterclaim asserted damages of
about $190,000 for lost rent and $9,000 for “[o]verpaid utili-
ties.” In the Association’s reply, it generally denied the allega-
tions in the counterclaim and alleged that Bel Fury had not
suffered any damages.

As to the remaining defendants, Gateway Community Bank
filed an answer stating that it was the beneficiary of a 2006
deed of trust and that its interest was a “first and superior
lien.” Domina Law Group answered, stating that it sought
more than $130,000 from Bel Fury for professional services
in pending litigation. Credit Bureau Services did not file a
responsive pleading. In February 2012, the court sustained the
Association’s motion to dismiss Gateway Community Bank
without prejudice.

In September 2013, the court entered a “Finding and Order.”
The court found that the Association had a lien against Unit
SCB and that “judgment should be entered” for $26,467.44
against Bel Fury. The court stated that the Association could
foreclose its lien if Bel Fury did not pay this amount within 90
days. Because the Association miscalculated assessments, the
court concluded that the Association could not charge Bel Fury
late fees or interest. The court “dismissed” Bel Fury’s counter-
claim because it “failed to prove damages.” The court ordered
the parties to bear their own attorney fees and costs associated
with the action.

The Association moved for an order finding that Credit
Bureau Services had defaulted and that Domina Law Group
had no interest in Unit SCB. In November 2013, the court
found that neither Credit Bureau Services nor Domina Law
Group had a “lien interest” in Unit SCB.

III. ASSIGNMENTS OF ERROR
Bel Fury assigns, consolidated and renumbered, that the
court erred by finding that the Association may foreclose
its lien if unpaid after 90 days because (1) the assessments
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were levied on a square-foot basis and nonuniformly, (2) the
Association did not provide Bel Fury with any notice regard-
ing the lien foreclosure, (3) the Association had an adequate
remedy at law, and (4) the provision that Bel Fury had 90 days
to pay the debt made the order “not presently effective and . . .
therefore void.” Bel Fury also assigns that the court erred by
(5) finding that Bel Fury failed to prove damages for its coun-
terclaim and (6) not awarding Bel Fury attorney fees.

On cross-appeal, the Association assigns, consolidated and
renumbered, that the court erred by (1) not awarding the
Association attorney fees and costs, (2) not awarding interest
on the past-due assessments, and (3) not awarding “assess-
ments due from and after February 2013.” The Association
also assigns that (4) the court’s decree was deficient because it
did not state the legal description of Unit SCB, the priority of
the liens, or that it would issue an order of sale if Bel Fury did
not pay the debt within 90 days.

IV. STANDARD OF REVIEW

[1-3] A real estate foreclosure action is an action in equity.!
On appeal from an equity action, an appellate court resolves
questions of law and fact independently of the trial court’s
determinations.> But when credible evidence is in conflict on
material issues of fact, we consider and may give weight to
the fact that the trial court observed the witnesses and accepted
one version of the facts over another.?

[4-6] Statutory interpretation presents a question of law.!
Whether the evidence provides a basis for determining dam-
ages with reasonable certainty is a question of law.> An appel-
late court reviews questions of law independently of the trial
court’s decision.’

U Travelers Indemnity Co. v. Heim, 218 Neb. 326, 352 N.W.2d 921 (1984).
2 Robertson v. Jacobs Cattle Co., 288 Neb. 846, 852 N.W.2d 325 (2014).
3 See id.

‘Id.

5> See Pribil v. Koinzan, 266 Neb. 222, 665 N.W.2d 567 (2003).

% Robertson v. Jacobs Cattle Co., supra note 2.
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V. ANALYSIS

1. STATUTORY BACKGROUND

Before analyzing the issues raised in Bel Fury’s appeal, it
is necessary to discuss the statutory background. Nebraska
has two condominium acts: The Condominium Property Act
(CPA), Neb. Rev. Stat. §§ 76-801 to 76-823 (Reissue 2009),
and the Nebraska Condominium Act (NCA), Neb. Rev. Stat.
§§ 76-825 to 76-894 (Reissue 2009). Generally, the CPA gov-
erns condominium regimes created before 1984 The NCA
applies to condominiums created on or after January 1, 19848
A condominium regime is created under either the CPA or
the NCA when the master deed or declaration, respectively,
is recorded.’

Both acts provide that a condominium association has a lien
for unpaid assessments. As to the CPA, § 76-817 states:

The co-owners of the apartments are bound to pay pro
rata . . . toward the expenses of administration and of
maintenance and repair of the general common elements
and, in the proper case, of the limited common elements,
of the building, and toward any other expense lawfully
agreed upon.

If any co-owner fails or refuses to make any payment
of such common expenses when due, the amount thereof
shall constitute a lien on the interest of the co-owner in
the property and, upon the recording thereof, shall be a
lien in preference over all other liens and encumbrances
except assessments, liens, and charges for taxes past due
and unpaid on the apartment and duly recorded mortgage
and lien instruments.

No co-owner may exempt himself or herself from pay-
ing toward such expenses by waiver of the use or enjoy-
ment of the common elements or by abandonment of the
apartment belonging to him or her.

7 See Oak Hills Highlands Assn. v. LeVasseur, 21 Neb. App. 889, 845
N.W.2d 590 (2014).

8 See id.
° See §§ 76-803 and 76-838(a).
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Section 76-874 describes the lien process under the NCA
during the period relevant to this case:

(a) The association has a lien on a unit for any assess-
ment levied against that unit or fines imposed against its
unit owner from the time the assessment or fine becomes
due and a notice containing the dollar amount of such lien
is recorded in the office where mortgages are recorded.
The association’s lien may be foreclosed in like manner
as a mortgage on real estate but the association shall give
reasonable notice of its action to all lienholders of the unit
whose interest would be affected. Unless the declaration
otherwise provides, fees, charges, late charges, fines, and
interest . . . are enforceable as assessments under this sec-
tion. If an assessment is payable in installments, the full
amount of the assessment may be a lien from the time the
first installment thereof becomes due.

(b) A lien under this section is prior to all other liens
and encumbrances on a unit except (i) liens and encum-
brances recorded before the recordation of the declara-
tion, (ii) a first mortgage or deed of trust on the unit
recorded before the date on which the assessment sought
to be enforced became delinquent, and (iii) liens for
real estate taxes and other governmental assessments or
charges against the unit. . . .

(e) This section does not prohibit actions to recover
sums for which subsection (a) of this section creates a
lien . . ..

(f) A judgment or decree in any action brought under
this section must include costs and reasonable attorney’s
fees for the prevailing party.

The Association recorded its master deed on December
30, 1983. But § 76-826(a) states that certain sections of the
NCA, including § 76-874, apply to condominiums created
before 1984 if the events in question occurred after January
1, 1984:

The [NCA] shall apply to all condominiums created within
this state after January 1, 1984. Sections 76-827, 76-829
to 76-831, 76-840, 76-841, 76-869, 76-874, 76-876,
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76-884, and 76-891.01, and subdivisions (a)(1) to (a)(6)
and (a)(11) to (a)(16) of section 76-860, to the extent
necessary in construing any of those sections, apply to
all condominiums created in this state before January 1,
1984; but those sections apply only with respect to events
and circumstances occurring after January 1, 1984, and
do not invalidate existing provisions of the master deed,
bylaws, or plans of those condominiums.

The effect of § 76-826 is acknowledged in multiple sections of

the CPA, including § 76-817.1°

The Association’s master deed adds another wrinkle.
Paragraph 7(b) provides:

If any co-owner shall fail or refuse to make any payment
of such assessments when due, the amount thereof plus
interest shall constitute a lien upon the co-owner’s interest
in his apartment and in the property and, upon the record-
ing of such lien by the Association . . . such amount shall
constitute a lien prior and preferred over all other liens
and encumbrances, except previous|ly] filed Association
assessments, liens and charges for taxes past due and
unpaid on the apartment except as otherwise provided for
by law.
While § 76-826(a) requires that some sections of the NCA
be applied to CPA-era condominium regimes, it cautions that
the NCA does not invalidate the provisions of existing mas-
ter deeds.

Neither the Association nor Bel Fury have labored over
whether the validity of the Association’s lien depends on
§ 76-817, § 76-874, or the master deed. Depending on the
context, the Association cites both §§ 76-817 and 76-874,
while also asserting that it “has a lien pursuant to the Master
Deed.”!"" Bel Fury has focused on the NCA under the assump-
tion that the condominium regime was created in 2005 —pre-
sumably because of the Association’s references in its notices

10 See §§ 76-802, 76-804, 76-807, 76-809, 76-811, 76-816, 76-817, 76-819,
76-820, and 76-823. See, also, Neb. Rev. Stat. § 76-824.01 (Reissue
2009).

I Brief for appellee Twin Towers at 12.
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of lien and complaint to a phantom 2005 master deed. In its
September 2013 order, the court found that the Association had
a lien “pursuant to Neb. Rev. Stat. [§]§ 76-817 and 76-874.”

We conclude that § 76-874 determines the validity of the
Association’s lien for unpaid assessments. Although the Twin
Towers condominium regime was created before January 1,
1984, the events relevant to the Association’s lien occurred
after that date. Therefore, § 76-826(a) requires that we apply
§ 76-874 instead of § 76-817. This result does not “invalidate”
paragraph 7(b) of the master deed."” Language in the master
deed concerning the creation and enforcement of a lien was
always gratuitous, because the “existence of a valid statutory
lien rests entirely on whether the terms of the statute creating
the lien have been met.”"?

2. APPEAL

(a) The Association
Has a Valid Lien
Bel Fury argues that the Association’s lien was “invalid and
void ab initio” because the Association made assessments on a
square-foot basis and because it nonuniformly assessed com-
mercial and residential properties.'* The Association “readily
admits that assessments had been miscalculated for a period of
time,” but asserts that “this had been corrected months before
trial.”'> The Association argues that at least by the time of

12 See Carroll v. Oak Hall Associates, L.P., 898 S.W.2d 603 (Mo. App.
1995).

1351 Am. Jur. 2d Liens § 56 at 133-34 (2011). See, BA Mortg. v. Quail Creck
Condominium Ass’n, 192 P.3d 447 (Colo. App. 2008); Dime Sav. Bank of
N.Y.v. Muranelli, 39 Conn. App. 736, 667 A.2d 803 (1995); Hudson House
Condo. Ass’n v. Brooks, 223 Conn. 610, 611 A.2d 862 (1992); Brask v.
Bank of St. Louis, 533 S.W.2d 223 (Mo. App. 1975). See, also, Spanish
Court Two Condominium Ass’n v. Carlson, 2014 1L 115342, 12 N.E3d 1,
382 Ill. Dec. 1 (2014); Elbadramany v. Oceans Seven Condominium Ass’n,
461 So.2d 1001 (Fla. App. 1984). But see, In re Eno, 269 B.R. 319 (M.D.
Pa. 2001); Harbours Condominium Ass’n, Inc. v. Hudson, 852 N .E.2d 985
(Ind. App. 2006).

14 Brief for appellant at 6.
15 Brief for appellee Twin Towers at 9.
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trial, it sought only to enforce a lien for assessments made in
conformance with its governing documents.

[7-9] The purpose of a foreclosure proceeding is not to
create a lien, but to enforce one already in existence.!® A lien
created by statute is limited in operation and extent by the
terms of the statute.'” It can arise and be enforced only under
the conditions provided in the statute.'® The party seeking to
enforce a lien has the burden of proving every fact essential to
the establishment of the lien."”

[10] It is true that courts enforce condominium assess-
ments only if they are calculated in the manner required by
the association’s governing documents.?® But Bel Fury does
not cite any authority stating that a lien for correctly cal-
culated assessments cannot be enforced merely because the
assessments were initially miscalculated. To the contrary, at
least one court has held that an initial miscalculation is not
fatal to a condominium association’s foreclosure action. In
Oronoque Shores Condo. Ass’n v. Smulley? a condomin-
ium association admittedly levied a special assessment for
snow removal to each owner equally, even though its bylaws
required it to make assessments according to each unit’s share
of the common elements. After the association started fore-
closure proceedings, it corrected the error and reapportioned
the assessment.

16 See, West Town Homeowners Assn. v. Schneider, 231 Neb. 100, 435
N.W.2d 645 (1989); Federal Land Bank of Omaha v. Blankemeyer, 228
Neb. 249, 422 N.W.2d 81 (1988).

17 See, West Neb. Gen. Hosp. v. Farmers Ins. Exch., 239 Neb. 281, 475
N.W.2d 901 (1991); County Board of Platte County v. Breese, 171 Neb.
37, 105 N.W.2d 478 (1960); In re Conservatorship of Marshall, 10 Neb.
App. 589, 634 N.W.2d 300 (2001).

18 See id.

1951 Am. Jur. 2d, supra note 13, § 89. See, also, Walker Land & Cattle Co.
v. Daub, 223 Neb. 343, 389 N.W.2d 560 (1986).

20 See, In re Johnson, 366 N.C. 252, 741 S.E.2d 308 (2012); Zack v. 3000
East Avenue Condominium Ass’n, 306 A.D.2d 846, 762 N.Y.S.2d 459
(2003).

2! Oronoque v. Shores Condo. Ass’n v. Smulley, 114 Conn. App. 233, 968
A.2d 996 (2009).
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On appeal, the unit owner argued that the assessment was
void because it did not conform to the bylaws. She asserted
that the subsequent correction did not make the assessment
valid because such “new assessment” was not approved by the
association’s board.?> The court concluded that the assessment
was not void “merely because of the incorrect apportionment”
because it was “forewarned, properly imposed and voted on by
the board and within the association’s authority to impose.”*
The court distinguished the “validity” of the assessment from
its “apportionment”:
We must note that there is a difference between the
validity of the snow assessment, that is, the power of
the association to impose the assessment, and the man-
ner in which it was apportioned. The apportioning of the
snow assessment to each unit owner is a ministerial task,
which does not affect the validity of the snow assess-
ment itself.**

The court also noted that the defendant “acknowledged that the

snow assessment was due and owing.”*

[11] We conclude that the Association’s temporary miscal-
culation of assessments does not invalidate its lien against
Unit SCB. Because the bylaws require the Association to levy
assessments according to each unit’s share of the regime’s basic
value, the Association cannot enforce assessments made on the
Unit SCB’s square footage.” But here, the decree enforced
assessments calculated according to Unit SCB’s share of the
regime’s basic value. Bloemer testified that he did not think
that Bel Fury had to pay assessments until the Association
repaired Unit SCB’s heating and cooling unit, but he otherwise
did not dispute the amount of assessments as recalculated on
a basic value basis. Withholding assessments is not a remedy

22 Id. at 238, 968 A.2d at 999.

2 Id. at 238-39, 968 A.2d at 999.
2 Id. at 239, 968 A.2d at 1000.
% Id. at 240, 968 A.2d at 1000.

20 See, In re Johnson, supra note 20; Zack v. 3000 East Avenue Condominium
Ass’n, supra note 20.
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to cure unauthorized acts by the officers or directors of a
condominium association.?” Accordingly, the court did not err
by enforcing a lien for assessments calculated in a manner con-
sistent with the Association’s bylaws.

(b) Notice

Bel Fury argues that the Association’s lien is void because
it did not give Bel Fury a “notice of default”®® or “Notice to
Cure.”” In support, Bel Fury cites sections of the Nebraska
Trust Deeds Act and the Farm Homestead Protection Act.*
We determine that these sections have no bearing on the
Association’s action to foreclose a lien for unpaid condo-
minium assessments. Section 76-874(a) requires notice to other
lienholders, but is silent as to the unit owner. The Association’s
foreclosure action has entered its fifth year, and Bel Fury
does not point to any notice deficiencies related to the litiga-
tion process. To the extent that Bel Fury argues that it did not
receive notice of the sale of Unit SCB, we note that the sale
has not yet occurred.

(c) Adequate Remedy
at Law

[12] Bel Fury argues that the Association could not foreclose
its lien because it had an adequate remedy at law (i.e., money
damages). We disagree. In general, the holder of a lien may
pursue foreclosure without first obtaining a personal judgment
on the underlying debt.*" Section 76-874(a) provides that an
assessment lien “may be foreclosed in like manner as a mort-
gage.” We have held that a mortgagee may foreclose its lien
without being forced to resort to other remedies.*

*" Coral Way Condo. v. 21/22 Condo. Assn., 66 So. 3d 1038 (Fla. App. 2011).

8 Brief for appellant at 8.

2 Reply brief for appellant at 6.

30 See Neb. Rev. Stat. §§ 76-1008 and 76-1903 (Reissue 2009).

3153 C.J.S. Liens § 56 (2005).

32 Federal Farm Mortgage Corporation v. Ganser, 146 Neb. 635, 20 N.W.2d
689 (1945). See, also, Federal Farm Mtg. Corporation v. Cramb, 137 Neb.
553,290 N.W.2d 440 (1940); 55 Am. Jur. 2d Mortgages § 452 (2009).
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(d) “Invalid” Judgment
[13] Bel Fury argues that the provision in the decree that
Bel Fury had 90 days to pay the outstanding assessments
before the Association could foreclose made the judgment
“invalid because it is an order which is not presently effective.”
Again, we disagree. A foreclosure decree is a final judgment
even though it creates a period for redemption.*

(e) Proof of Damages

Bel Fury argues that the court erred by finding that Bel Fury
“failed to prove damages” on its counterclaim. Bel Fury asserts
that “unreasonably high dues” and the lack of heating and cool-
ing “negatively affected both the re-sale value of the units and
the rentability.”** The Association emphasizes that Bel Fury
could not find a tenant for Unit SCB either before or after the
heating and cooling unit was repaired. The Association posits
that Unit SCB’s status as a windowless basement space “in all
probability accounts for the lack of any tenants or prospec-
tive tenants.”®

[14] A plaintiff does not have to prove his or her damages
beyond all reasonable doubt, but must prove them to a reason-
able certainty.’® After reviewing the record, we conclude that
the court did not err by finding that Bel Fury failed to prove
damages to a reasonable certainty.

(f) Attorney Fees
Bel Fury argues that the court abused its discretion by not
awarding it attorney fees under § 76-891.01, which provides:
If a declarant or any other person subject to the
[NCA] fails to comply with any provision of the act or
any provision of the declaration or bylaws, any person

3 Mortgage Lenders Network, USA v. Sensenich, 177 Vt. 592, 873 A.2d
892 (2004); 55 Am. Jur. 2d, supra note 32, § 634. See, also, West Town
Homeowners Assn. v. Schneider, supra note 16.

3* Brief for appellant at 10.
35 Brief for appellee Twin Towers at 16.

3 See, Dutton-Lainson Co. v. Continental Ins. Co., 279 Neb. 365, 778
N.W.2d 433 (2010); Eicher v. Mid America Fin. Invest. Corp., 275 Neb.
462, 748 N.W.2d 1 (2008).
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or class of persons adversely affected by the failure to
comply has a claim for appropriate relief. The court, in
an appropriate case, may award costs and reasonable
attorney’s fees.
Section 76-891.01 is part of the NCA, but it is among the sec-
tions that § 76-826 makes applicable to CPA-era condominiums.
[15] We determine that Bel Fury is not entitled to attorney
fees. Customarily, attorney fees and costs are awarded only to
prevailing parties or assessed against those who file frivolous
suits.’” Bel Fury did not prevail, and the Association’s suit was
not frivolous.

3. CROSS-APPEAL

(a) Attorney Fees and Costs

[16] The Association argues that it is entitled to attorney
fees and costs. We agree. Section 76-874(f) provides: “A judg-
ment or decree in any action brought under this section must
include costs and reasonable attorney’s fees for the prevail-
ing party.” The Association was a prevailing party because it
received a judgment in its favor.*® The court had discretion
as to the amount,” but the award of attorney fees and costs
is mandatory.*

(b) Interest
The Association argues that it is entitled to interest on past-
due assessments. On our de novo review, we conclude that the
court did not err by declining to award interest, because the
Association miscalculated assessments for a substantial period.

(c) Assessments Due

After January 2013
The Association argues that the court erred by not includ-
ing in the debt secured by its lien the assessments that became

37 Ryan v. Ryan, 257 Neb. 682, 600 N.W.2d 739 (1999); Brodersen v. Traders
Ins. Co., 246 Neb. 688, 523 N.W.2d 24 (1994).

320 CJ.S. Costs § 139 (2007).
¥ See, e.g., Brodersen v. Traders Ins. Co., supra note 37.
40 See Stage Neck Owners Ass’n v. Poboisk, 726 A.2d 1261 (Me. 1999).
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delinquent after January 2013. In its decree, the court found
that the debt secured by the Association’s lien is $26,467.44,
which is the amount of unpaid assessments in Davis’ tenant
ledger through January 1, 2013. Under an acceleration clause
in the bylaws, the Association argues that all the monthly
assessments became due upon the delinquency of one install-
ment. “At the very least,” the Association contends, “the trial
court should have awarded ongoing and unpaid assessments up
to the point of any payment by Bel Fury or sale of the property
pursuant to an order of sale.”*!

The amount of the debt is an essential part of a foreclosure
decree.*” The court may include an installment of the debt that
was not due when the complaint was filed but became due dur-
ing the pendency of litigation.** But the court cannot include an
installment that has yet to become due, because doing so would
prevent a redemption.*

[17] We have said that an acceleration clause in a mort-
gage is enforceable,” although an equity court may deny
enforcement when application of the clause would be ineq-
uitable.* Paragraph 12 of the bylaws provides: “The delin-
quency of one installment of an assessment shall cause all
remaining installments to immediately become due, payable
and delinquent.”

On our de novo review, we conclude that enforcement of
the acceleration clause in paragraph 12 of the bylaws would be
inequitable. The Association miscalculated —substantially —the
amount of assessments, starting well before it filed the notices
of lien and continuing for 2 years after it started foreclosure
proceedings. But we conclude that the debt secured by the
Association’s lien includes the assessments for the months of

41 Brief for appellee Twin Towers on cross-appeal at 29-30.
4 See, e.g., Glissman v. Orchard, 152 Neb. 500, 41 N.W.2d 756 (1950).

4 See 5 Herbert Thorndike Tiffany, The Law of Real Property § 1523 (3d ed.
1939).

“Id.
4 See Jones v. Burr, 223 Neb. 291, 389 N.W.2d 289 (1986).
4 Walker Land & Cattle Co. v. Daub, supra note 19.
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February and March 2013. On March 26, 2013, Davis testi-
fied that Bel Fury had not paid assessments for Unit SCB
since September 2010. Paragraph 12 of the bylaws states that
assessments are due on the first of each month and delinquent
if not paid within 10 days. Accordingly, the record shows
that the February and March 2013 assessments against Unit
SCB were delinquent and part of the debt secured by the
Association’s lien.

(d) Necessary Findings
in Foreclosure Decree

The Association argues that the court’s decree was deficient
because it did not state the legal description of Unit SCB, did
not determine the “lien interests of the various parties,” and did
not “provide for the issuance of an order of sale and of the sale
of the property.”*’ The Association also contends that the court
should not have “identified the amount due as a judgment.”

[18] The purposes of a foreclosure action are to determine
the existence of a lien and the amount and priority of the lien,
and to obtain a decree directing the sale of the premises in
satisfaction thereof if no redemption is made.* In a foreclosure
action, the “judgment” is the order stating the amount due and
directing a sale to satisfy the lien.* The necessary issues to be
determined by the foreclosure decree are the execution of the
agreement, the breach thereof, the identity of the real estate,
and the amount remaining due.”

[19] We conclude that the court erred by not stating the
legal description of Unit SCB in its decree. A foreclosure
decree governs which property is to be sold at an execution
sale, regardless of the description in subsequent documents

47 Brief for appellee Twin Towers on cross-appeal at 27.
S Wittwer v. Dorland, 198 Neb. 361, 253 N.W.2d 26 (1977).

4 Federal Deposit Ins. Corp. v. Tidwell, 820 P.2d 1338 (Okla. 1991); 55 Am.
Jur. 2d, supra note 32, § 634.

0 See, Glissman v. Orchard, supra note 42; Columbus Land, Loan & Bldg.
Assn. v. Wolken, 146 Neb. 684, 21 N.W.2d 418 (1946); Stuart v. Bliss, 116
Neb. 305, 216 N.W. 944 (1927); Union Central Life Ins. Co. v. Saathoff,
115 Neb. 385, 213 N.W. 342 (1927).
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and notices.> Thus, the legal description in the decree is

extremely important.’> We note that § 76-841—which is listed
in § 76-826(a)—states the particulars of a sufficient legal
description for a condominium unit.

We determine that the court did not err by failing to pri-
oritize the “lien interests of the various parties.”> The court
found in a November 2013 order that neither Domina Law
Group nor Credit Bureau Services had a lien interest in Unit
SCB. In February 2012, the court sustained the Association’s
motion to dismiss Gateway Community Bank as a party to
the action.

Finally, we conclude that the entry of a “judgment”—rather
than a “decree”—and the statement that the Association could
“foreclose” —rather than a “provi[sion] for the issuance of an
order of sale”—do not rise to the level of prejudicial error.*
Generally, an equity court’s decision is termed a “decree” and
the decision of a court of law is termed a “judgment.” But it
is clear enough that the court ordered Bel Fury to pay its debt
within 90 days and that if it failed to do so, the Association
could have Unit SCB sold to satisfy the debt.

VI. CONCLUSION
We conclude that the Association’s initial miscalculation of
assessments does not invalidate its lien against Unit SCB. Nor
do we find merit in Bel Fury’s remaining assignments. But
on the Association’s cross-appeal, we remand the cause with
directions to award the Association attorney fees and costs, to
include assessments for February and March 2013 as part of
the debt secured by the lien, and to determine the legal descrip-
tion of the property subject to the lien.
AFFIRMED IN PART, AND IN PART REVERSED
AND REMANDED WITH DIRECTIONS.
WRIGHT, J., not participating.

S Bates v. Schuelke, 191 Neb. 498, 215 N.W.2d 874 (1974).
32 See id. See, also, 55 Am. Jur. 2d, supra note 32, § 636.
33 Brief for appellee Twin Towers on cross-appeal at 27.
*d.

55 See Black’s Law Dictionary 497 (10th ed. 2014).
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CoLE HODSON, APPELLANT, V.
BRADLEY TAYLOR ET AL.,
APPELLEES.

860 N.W.2d 162

Filed March 13, 2015. No. S-13-1131.

Summary Judgment: Appeal and Error. An appellate court will affirm a lower
court’s grant of summary judgment if the pleadings and admissible evidence
offered at the hearing demonstrate that there is no genuine issue as to any mate-
rial facts or as to the ultimate inferences that may be drawn from those facts and
that the moving party is entitled to judgment as a matter of law.
____.Inreviewing a summary judgment, an appellate court views the sum-
mary judgment evidence in the light most favorable to the party against whom
the judgment was granted, and gives that party the benefit of all reasonable infer-
ences deducible from the evidence.

Judgments: Appeal and Error. When reviewing questions of law, an appel-
late court has an obligation to resolve the questions independently of the lower
court’s conclusions.

Negligence: Liability: Proximate Cause. In premises liability cases, an owner
or occupier is subject to liability for injury to a lawful visitor resulting from a
condition on the owner or occupier’s premises if the lawful visitor proves (1)
that the owner or occupier either created the condition, knew of the condition, or
by exercise of reasonable care would have discovered the condition; (2) that the
owner or occupier should have realized the condition involved an unreasonable
risk of harm to the lawful visitor; (3) that the owner or occupier should have
expected that the visitor either would not discover or realize the danger or would
fail to protect himself or herself against the danger; (4) that the owner or occupier
failed to use reasonable care to protect the visitor against the danger; and (5) that
the condition was a proximate cause of damage to the visitor.

Recreation Liability Act. Nebraska’s Recreation Liability Act applies only to
premises liability actions.

Negligence. Premises liability causes of action cannot be taken against one who
is not an owner or occupant of the property.

. Not every negligence action involving an injury suffered on someone’s
land is properly considered a premises liability case.

____. Under a premises liability theory, a court is generally concerned with either
a condition on the land or the use of the land by a possessor.

_ . In order to recover in a negligence action, a plaintiff must show a legal
duty owed by the defendant to the plaintiff, a breach of such duty, causation,
and damages.

Negligence: Proof. Foreseeability is analyzed in the context of breach and is
used as a factor in determining whether there was a breach of the duty of reason-
able care.

Negligence. A person acts negligently if the person does not exercise reasonable
care under all the circumstances.
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__ . Primary factors to consider in ascertaining whether a person’s conduct
lacks reasonable care include the foreseeable likelihood that the person’s conduct
will result in harm, the foreseeable severity of any harm that may ensue, and the
burden of precautions to eliminate or reduce the risk of harm.

. Foreseeability is analyzed as a fact-specific inquiry into the circumstances
that might have placed the defendant on notice of the possibility of injury.

. Small changes in the facts may make dramatic change in how much risk
is foreseeable.

__ . The law does not require precision in foreseeing the exact hazard or con-
sequence which happens; it is sufficient if what occurs is one of the kinds of
consequences which might reasonably be foreseen.

____. Though questions of foreseeable risk are ordinarily proper for a trier of
fact, courts may reserve the right to determine that the defendant did not breach
its duty of reasonable care if reasonable people could not disagree about the
unforeseeability of the injury.

Negligence: Invitor-Invitee: Liability. Owners or occupiers have breached their
duty if they know, or by exercise of reasonable care should have realized, that
a condition on their land would create a risk from which visitors would fail to
protect themselves.

____. Aland possessor is not liable to a lawful entrant on the land
unless the land possessor had or should have had superior knowledge of the dan-
gerous condition on the land.

: . Land possessors have a duty to attend to the foreseeable
risks in light of the then-extant environment, including foreseeable precautions
by others.

Negligence: Waters. A duty to provide for a water’s passage through the land-
owner’s property is owed to adjoining landowners, and not to guests of adjoin-
ing landowners.

Negligence. All people owe a basic duty to conform to the legal standard of rea-
sonable conduct in light of the apparent risk.

Negligence: Waters: Invitor-Invitee. A lake association owes to the lawful guest
or visitor a duty to protect the visitor against those parts of the land which it has
reason to know of, with reasonable care would have discovered, or should have
realized involved an unreasonable risk of harm to the visitor.

Negligence. Generally, when a dangerous condition is open and obvious, the
owner or occupier is not liable in negligence for harm caused by the condition.
____. Under the open and obvious doctrine, a possessor of land is not liable to his
or her invitees for physical harm caused to them by any activity or condition on
the land whose danger is known or obvious to them, unless the possessor should
anticipate the harm despite such knowledge or obviousness.

. A condition is considered obvious when the risk is apparent to and of
the type that would be recognized by a reasonable person in the position of
the invitee.

Negligence: Waters. A body of water is not a concealed, dangerous condition,
because the public recognizes that bodies of water vary in depth and that sharp
changes in the bottom may be expected.
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27. Negligence. If an owner or occupier should have anticipated that persons using
the premises would fail to protect themselves, despite the open and obvious risk,
then the open and obvious doctrine does not apply.

Appeal from the District Court for Washington County:
James G. Kusg, Judge. Affirmed in part, and in part reversed
and remanded for further proceedings.

E. Terry Sibbernsen and Andrew D. Sibbernsen, of
Sibbernsen, Strigenz & Sibbernsen, P.C., and Jeffrey B.
Farnham and Andrew W. Simpson, of Farnham & Simpson,
P.C., L.L.O., for appellant.

David M. Woodke and Earl G. Green III, of Woodke &
Gibbons, P.C., L.L.O., for appellees Bradley Taylor, Laura
Taylor, and Whitney Taylor.

Mark D. Fitzgerald, of Fitzgerald, Vetter & Temple, for
appellee Willers Cove Owners Association.

Stephen L. Ahl and Krista M. Carlson, of Wolfe, Snowden,
Hurd, Luers & Ahl, L.L.P., for appellees Ronald D. Willers and
Marilyn M. Willers.

HEeavican, C.J., WrigHT, ConNoLLy, McCORMACK, MILLER-
LeErMAN, and CASSEL, JJ.

McCoRrMACK, J.
I. NATURE OF CASE

Cole Hodson suffered a catastrophic injury when he dove
into the Willers Cove lake near Pilger, Nebraska. Cole brings
a tort action against Bradley Taylor and Laura Taylor (collec-
tively the Taylors) and their daughter, Whitney Taylor, as his
hosts at the lake; the Willers Cove Owners Association (the
WCOA), claiming the lake association should have known of
dangerous conditions in the lake; and Ronald D. Willers and
Marilyn M. Willers (collectively the Willers), for negligently
constructing a culvert which led to the dangerous condition
that caused Cole’s injury. The district court dismissed all of
Cole’s claims in summary judgment. Cole now appeals.
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II. BACKGROUND

1. ACCIDENT

On the date of the accident, the Taylors were residents of
and owned a home located at the Willers Cove lake community
in Stanton County, Nebraska.

On June 26, 2010, Cole and three other friends—Adam
Hodson, Caitlin Hoer (Caitlin), and Johnny Forsen (Johnny)—
were invited by Whitney to the residence of the Taylors for
the purpose of swimming and boating. Adam was Whitney’s
boyfriend, Cole was Adam’s cousin, Johnny was Cole’s child-
hood friend, and Caitlin was a friend of Whitney. Each member
of the group was around 18 years old at the time. Shortly after
arrival, the group boarded the Taylors’ pontoon boat and pro-
ceeded on the Willers Cove lake. Deposition testimony among
the people on the boat differs, but either Whitney or Adam
operated the boat. The pontoon boat stopped twice at different
locations. While stopped, Cole and Johnny jumped off the pon-
toon boat and swam in the lake.

Cole recalls that he had at least two beers since arriving at
Willers Cove and before his final dive into the water. Johnny
recalls that each member of the group had three beers before
Cole was injured.

The last stop was made on the west side of the lake, some-
where between 50 and 200 feet from the north shoreline.
Whitney stated that she chose this place for jumping and swim-
ming because she had stopped there in the past.

Cole stated he could not see below the surface of the lake
and jumped into the lake without testing the depth. Johnny also
stated that the water was “pretty muddy.” Further, in Cole’s
deposition, counsel asked:

Q[:] Okay. Now, did you know when you first dove
into the lake that if you couldn’t see below the surface on
a lake that there was a possibility that there could be an
object or shallow depth?

A[:] Possibly.
Q[:] Okay. And how is it that you knew that could be
the case?
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A[:] That’s the case in any situation like that.
Cole also admitted that the depth of lake bottoms can be differ-
ent at different places in a lake or pond.

After stopping at other locations in the lake, the boat came
to a stop in its final place before Cole’s injury. Cole is unsure
how far this was from the shoreline. Both Cole and Johnny
dove, jumped, or flipped “several” or “five or more” times
into the water at this location, and they swam around in the
water. Cole says that during each of those dives, and during his
time swimming at this location, he did not touch the bottom
of the lake. Deposition testimony of all the people on the boat
indicates that no one formally tested the depth of the lake at
this location.

After “several” successful dives at the last location, Cole
dove and abruptly came into contact with something in the
water, which he assumes to be the bottom of the Willers Cove
lake. Cole stated in his deposition that he does not know for
certain that he hit the bottom of the lake, because he does not
remember anything after his final dive into the lake. As a result
of the dive, Cole suffered a “C5 complete spinal cord injury.”
The C5 spinal cord injury has left Cole paralyzed and without
feeling from the chest down. He has function in his shoulders,
but only limited flexion in his hands and wrists.

Johnny left the boat to retrieve Cole after the accident.
Johnny testified that when he jumped off the boat this final
time, he could walk for a few feet because the water in that
location was only about “knee high.” But, before he could get
to Cole, the depth dropped off again and he had to swim. This
conflicts with Johnny’s original statement in which he said that
he had to swim to Cole after exiting the boat. Adam also testi-
fied that Johnny had to swim to get to Cole.

2. WILLERS COVE
The Willers once owned and operated a sand and gravel
company. The Willers Cove lake was created where they dug
sand and gravel from the earth that was later filled in with
ground water. The Willers were the initial owners of Willers
Cove before deeding the lake to the WCOA.
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On July 20, 2005, the Willers executed a quitclaim deed
conveying ownership of the lake to the WCOA. When the
lake was transferred to the WCOA in 2005, it was a completed
project. The Willers did nothing more to the lake itself after the
transfer. The WCOA now owns, operates, maintains, and man-
ages the Willers Cove lake.

The WCOA passes rules and regulations for the Willers
Cove lake. Prior to 2007, the WCOA had a rule that there
would be no swimming more than 50 feet from the shore of
the Willers Cove lake. However, such rule was not readopted
in 2007. One of the directors of the WCOA stated that this
regulation was either unintentionally omitted or purposefully
left out. He stated that the rule seemed meaningless and would
be difficult to enforce, though he does not recall exactly why
the rule was omitted from adoption in 2007.

Willers Cove is a private lake. All people with residences
abutting the lake must be a member of the WCOA. One must
be a member or guest of a member of the WCOA to be able to
use the lake.

3. POTENTIALLY DANGEROUS CONDITIONS
AT WILLERS COVE

Cole argues that the sand along the north shoreline was
known to sometimes cause potentially dangerous conditions in
the lake, because the sand was unstable. The evidence shows
that members of the WCOA and the Willers discussed this
unstable sand condition at a meeting in 2004.

Members of the lake community were not positive as to the
depth of the lake, but Bradley testified that he had knowledge
of the depth of the lake based on the depth finder installed on
his boat. He stated that the deepest part of the lake is 50 feet
and that it tapers off in depth closer to the shore. He estimated
that right next to the shore, the depth was about 4 feet deep.
Bradley stated that he never noticed especially varying depths
of the lake, or a sandbar in the lake. After the accident, the
WCOA was compelled to have a survey done of the depth of
the entire lake.



354 290 NEBRASKA REPORTS

Cole retained an expert witness, Charles R. Dutill II, to
opine as to potentially dangerous conditions in the Willers
Cove lake. Dutill stated that the water levels rose in the year
of the accident due to rainfall and some flooding. The rising
water levels actually caused conditions in the lake to become
shallower, because the water level caused the shoreline of the
lake to move outward about 2 feet. Thus, the depth of the water
at the shoreline would be significantly less than when lake
elevation is lower overall. Specifically, Dutill stated that, typi-
cally, 100 feet from shore would have a depth of 18.75 feet,
but that on the day of the accident, due to more water being in
the lake, the conditions would be “significantly” shallower at
100 feet.

Dutill opined that the WCOA members should have known
that the lake levels were rising. However, he specifically stated
that he did not have the opinion that the WCOA members
should have known that the rising lake levels would cause a
dangerous, hazardous, or shallow condition in the lake.

4. THE WILLERS’ PROPERTY

The Willers own property at Willers Cove on the east end
of the lake. On the Willers’ property, there is a creek. This
creek did not flow into Willers Cove prior to 2010. Sometime
in 2009, Ronald replaced a small culvert on his own land
with a larger culvert so that he could drive through the area
on his property containing the creek. Later, Ronald removed
the culvert altogether after heavy rains and flooding occurred
in 2010.

However, in 2010, due to flooding in the area, the creek that
ran on the Willers’ property breached its banks and allegedly
caused the shores of the Willers Cove lake to erode, caus-
ing additional material and water to flow into the lake. Dutill
opined as to the culvert. His opinion was that the culvert was
substantially undersized and insufficient to handle the appro-
priate flow of water in the stream. Dutill further stated the
opinion that Ronald was negligent in failing to consult with
or hire an engineer or other similar professional in regard to
installing the culvert. However, nowhere in his opinion did
Dutill state that this culvert caused the levels in the lake to rise.
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He stated only that it was apparent the waterflow of the creek
had changed over time. Dutill also could not connect that to the
installation of the culvert.

Dutill stated in his deposition:

There are two aspects to the breakout that are significant.
One is that again, with it being my opinion that a sub-
stantial amount of sediment moved into the lake, some
of that sediment would have reached the location of the
accident. And so that would make the depth more shallow
there than would otherwise be the case. A much more sig-
nificant factor is that the breakout allowed a substantial
amount of water that would not normally flow into the
lake to flow into the lake.

Dutill commented, “[T]here are several factors that result
in more water in the lake. . . . [T]he net effect of those factors
would be that . . . the edge of the lake moved more than two
feet” from where it usually meets. Dutill could point to no one
factor that caused the water levels in the Willers Cove lake
to rise.

5. ALLEGATIONS AGAINST DEFENDANTS

(a) Allegations Against the Taylors

Cole alleges that his injuries were the direct and proxi-
mate result of negligence by the Taylors. Cole asserts that
the Taylors were negligent in failing to warn users of Willers
Cove, such as Cole, of the dangerous and shallow condition
of the lake; in allowing Whitney, their daughter, and her
guests to use the pontoon boat without supervision; and in
permitting Whitney or one of her guests to drive the pontoon
boat when the Taylors knew, or in the exercise of reasonable
care should have known, that she was inexperienced and
incompetent to operate this pontoon boat on the Willers Cove
lake on the date of the accident, given the condition of the
lake and the depth.

(b) Allegations Against the Willers
Cole alleges that his injuries were the direct and proxi-
mate result of negligence by the Willers. Cole asserts that the
Willers failed to ascertain and maintain sufficient and safe
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water depth in the lake, failed to warn users of the dangerous
and shallow condition of the lake, failed to enforce safety rules
and regulations relating to the use of the lake, failed to publish
rules and regulations concerning jumping off pontoon boats
into the lake, failed to warn users of the dangers of recent
lake flooding, and failed to design and construct the lake and
surrounding area in a manner that would prevent surface and/
or floor waters from cutting through and breaching the land
adjacent to the lake, thereby enabling such waters to enter the
lake and deposit sand or silt on the lake bottom.

In particular, Cole argued that Ronald negligently installed a
culvert on his land, which had the effect of creating a danger-
ous condition in the lake, and that Ronald should have known
such dangerous condition was created.

(c) Allegations Against the WCOA

Cole alleges that his injuries were the direct and proximate
result of negligence by the WCOA. Cole asserts that the
WCOA failed to ascertain and maintain sufficient and safe
water depth in the lake; failed to warn users, such as Cole,
of the dangerous and shallow condition of the lake; failed
to enforce reasonably safe rules and regulations relating to
the use of the lake; failed to publish rules and regulations
concerning jumping off a pontoon boat or a boat; failed to
warn users of the lake of the shallow depth of the lake due
to the recent flooding; and failed to post signs and warnings
prohibiting individuals from using and swimming in the lake
due to the recent flooding and resulting unsafe condition of
the lake.

6. DistricT COURT RULING
All of the defendants moved for summary judgment. As
to the Taylors, the district court found that, as a matter of
law, Nebraska’s Recreation Liability Act (the Act)' barred
liability in this case. In so finding, the district court found

! Neb. Rev. Stat. §§ 37-729 through 37-736 (Reissue 2008).
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that the Taylors were “owners” of the lake, as defined in the
Act. The district court also followed our holding in Holden v.
Schwer?* which states that in order for the Act to apply, the
landowner does not need to fully dedicate his or her property
to the public in order to be covered by the Act, but instead,
a landowner need only allow some members of the public,
on a casual basis, to enter and use the land for recreational
purposes in order to be protected from liability under the Act.
Because the court determined that the Act applied, the court
did not need to decide whether Cole’s negligence claims had
any merit.

As to the Willers, the court noted that the Willers had not
owned or been responsible for maintaining the lake for more
than 4 years prior to the date of the accident and that thus,
most negligence claims were time barred by Neb. Rev. Stat.
§ 25-207 (Reissue 2008). As to the culvert installed by Ronald,
the court noted the duty to provide for passage of water is only
to adjoining landowners, and not to guests on adjoining prop-
erty, like Cole. Further, although foreseeability is normally a
matter for a trier of fact to determine, the court found that in
this case, as a matter of law,

[no] reasonable person could determine that it was fore-
seeable that inserting a culvert in a waterway would,
under extreme precipitation, cause excess water and silt
to enter into Willers Cove and in turn cause an area in
the lake to become excessively shallow such that some-
one would dive into the lake and suffer the type of injury
experienced by [Cole].

As to the WCOA, the court found that the lake was an
open and obvious condition that Cole should have realized
presented a risk of death or serious harm. In order to apply
the open and obvious doctrine, a court must also find that the
WCOA could not have anticipated that such harm would come
to someone like Cole.” The court stated that this proposition

2 Holden v. Schwer, 242 Neb. 389, 495 N.W.2d 269 (1993).
3 See Aguallo v. City of Scottsbluff, 267 Neb. 801, 678 N.W.2d 82 (2004).
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“is directly related to” the issue of foreseeability and that
the WCOA could not have foreseen that such harm would
come to someone in the position of Cole. Finding that the
WCOA could not have foreseen this condition in the lake,
the court found that the open and obvious doctrine barred the
WCOA’s liability.

III. ASSIGNMENTS OF ERROR

Cole assigns, consolidated and restated, that the district
court erred in granting summary judgment (1) for the Taylors
on the basis that the Taylors were protected from liability by
the Act; (2) for the Willers on the basis that there was no duty
or breach of such duty to Cole to adequately provide for pas-
sage of water from their property, because the events causing
injury were unforeseeable; and (3) for the WCOA, because it
was not negligent in failing to enforce regulations restricting
swimming to within 50 feet from the shore and because the
dangerous condition in the lake was unforeseeable.

IV. STANDARD OF REVIEW

[1,2] We will affirm a lower court’s grant of summary judg-
ment if the pleadings and admissible evidence offered at the
hearing demonstrate that there is no genuine issue as to any
material facts or as to the ultimate inferences that may be
drawn from those facts and that the moving party is entitled to
judgment as a matter of law.* In reviewing a summary judg-
ment, an appellate court views the summary judgment evidence
in the light most favorable to the party against whom the judg-
ment was granted, and gives that party the benefit of all rea-
sonable inferences deducible from the evidence.’

[3] When reviewing questions of law, an appellate court
has an obligation to resolve the questions independently of the
lower court’s conclusions.

4 Zawaideh v. Nebraska Dept. of Health & Human Servs., 285 Neb. 48, 825
N.W.2d 204 (2013).

> 1d.
1d.
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V. ANALYSIS

1. RECREATIONAL LIABILITY ACT
AND THE TAYLORS

In reviewing the complaint in this case, we find that the
Taylors did not own or occupy the property on which the
injury occurred. Therefore, we do not view this as a premises
liability action. The Act applies only to premises liability
actions, and therefore, the Act does not apply to this case. We
reverse, and remand the cause to the district court for a deter-
mination on the remaining questions of the Taylors’ alleged
negligence.

An owner is someone “who has the right to possess, use, and
convey something; a person in whom one or more interests are
vested.”” An occupant is “[o]ne who has possessory rights in,
or control over, certain property or premises” or “[o]ne who
acquires title by occupancy.”®

[4] In premises liability cases, an owner or occupier is sub-
ject to liability for injury to a lawful visitor resulting from a
condition on the owner or occupier’s premises if the lawful
visitor proves (1) that the owner or occupier either created the
condition, knew of the condition, or by exercise of reasonable
care would have discovered the condition; (2) that the owner or
occupier should have realized the condition involved an unrea-
sonable risk of harm to the lawful visitor; (3) that the owner or
occupier should have expected that the visitor either would not
discover or realize the danger or would fail to protect himself
or herself against the danger; (4) that the owner or occupier
failed to use reasonable care to protect the visitor against the
danger; and (5) that the condition was a proximate cause of
damage to the visitor.’

[5] The Act applies only to premises liability actions. Under
the Act, “an owner of land owes no duty of care to keep
the premises safe for entry or use by others for recreational

7 Black’s Law Dictionary 1214 (9th ed. 2009).
8 1d. at 1184.
° Aguallo v. City of Scottsbluff, supra note 3.
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purposes or to give any warning of a dangerous condition, use,
structure, or activity on such premises to persons entering for
such purposes.”!® Therefore, when the Act applies, we read the
Act only to bar liability for premises liability actions.

In this case, Cole has alleged premises liability actions
against the Taylors for his injury, which occurred on the
Willers Cove lake. Cole’s complaint alleges that the Taylors
were negligent:

(a) In failing to warn users of Willers Cove, such
as [Cole], of the dangerous and shallow condition of
the lake;

(d) In failing to warn or prohibit swimming in the
area of the sandpit lake known as Willers Cove when the
defendants knew, or in the exercise of reasonable care
should have known, of the shallow and unstable condition
of the lake at the area where the accident occurred;

(e) In failing to warn users of the lake, such as the
plaintiff, Cole . . . , of the unreasonably dangerous and
unsafe condition of the lake on June 26, 2010.

[6] However, premises liability causes of action cannot be
taken against one who is not an owner or occupant of the prop-
erty. The Taylors were not owners or occupants of the Willers
Cove lake. The record is undisputed that the Taylors are not
legal owners of the lake. The WCOA is the legal owner of
the lake.

Neither do the Taylors qualify as occupants of the Willers
Cove lake. Under the legal definition of occupant, one may
be an occupant by having control over the land in question.
Though the lower court found that the Taylors were “in con-
trol” of the lake by virtue of their membership in the WCOA,
we disagree. Membership in the WCOA does not give those
members control of the lake that the WCOA owns. The people
truly in control of the WCOA’s property are those in positions
of control of the WCOA itself —for example, the WCOA offi-
cers. Just because the Taylors are adjoining landowners, can

10°§ 37-731. See, also, Bronsen v. Dawes County, 272 Neb. 320, 722 N.W.2d
17 (2006).
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invite guests to use the lake, and can otherwise use the lake as
they wish does not make them in control of the property, nor
does premises liability attach to the Taylors for what happens
on that lake.

[7.,8] Not every negligence action involving an injury suf-
fered on someone’s land is properly considered a premises
liability case.!! Under a premises liability theory, a court is
generally concerned with either a condition on the land or
the use of the land by a possessor.”” The complaint against
the Taylors does include causes of action not associated with
premises liability.

We reverse the district court’s determination that the Act
applies, because the Act applies only to premises liability
actions, and the Taylors do not have premises liability for
injuries that occur due to dangerous conditions in the lake. We
remand the cause for a determination of the remaining negli-
gence allegations against the Taylors.

2. ALLEGED NEGLIGENCE OF THE
WILLERS AND THE WCOA

We agree with the district court and affirm its finding
that, even with all reasonable inferences in favor of Cole,
the Willers were not negligent, because the Willers owed no
special duty to Cole and because the injury of Cole was not
reasonably foreseeable to the ordinary person. However, we do
find material issues of fact remaining as to the WCOA’s abil-
ity to foresee the dangerous condition in the lake. We reverse,
and remand the district court’s summary judgment ruling as to
the WCOA.

[9-12] In order to recover in a negligence action, a plaintiff
must show a legal duty owed by the defendant to the plain-
tiff, a breach of such duty, causation, and damages.!* Our
case law has placed foreseeability in the context of breach
and as a factor in determining whether there was a breach

1 Riggs v. Nickel, 281 Neb. 249, 796 N.W.2d 181 (2011); Semler v. Sears,
Roebuck & Co., 268 Neb. 857, 689 N.W.2d 327 (2004).

2 1d.
3 Gaytan v. Wal-Mart, 289 Neb. 49, 853 N.W.2d 181 (2014).
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of the duty of reasonable care."* A person acts negligently
if the person does not exercise reasonable care under all the
circumstances. “‘Primary factors to consider in ascertaining
whether the person’s conduct lacks reasonable care [include]
the foreseeable likelihood that the person’s conduct will result
in harm, the foreseeable severity of any harm that may ensue,
and the burden of precautions to eliminate or reduce the risk
of harm.””!s

[13-15] Under the Restatement (Third) of Torts, which
Nebraska has adopted, foreseeability is analyzed as a fact-
specific inquiry into the circumstances that might have placed
the defendant on notice of the possibility of injury.'® Stated
another way, the foreseeability analysis requires us to ask
what the defendants knew, “when they knew it, and whether a
reasonable person would infer from those facts that there was
a danger.”'” Small changes in the facts may make a dramatic
change in how much risk is foreseeable." The law does not
require precision in foreseeing the exact hazard or consequence
which happens; it is sufficient if what occurs is one of the kinds
of consequences which might reasonably be foreseen."”

[16] Though questions of foreseeable risk are ordinarily
proper for a trier of fact, courts may reserve the right to deter-
mine that the defendant did not breach its duty of reasonable
care, as a matter of law, if reasonable people could not disagree
about the unforeseeability of the injury.?® Therefore, although
foreseeability is a question of fact, there remain cases where

4 See A.W. v. Lancaster Cty. Sch. Dist. 0001, 280 Neb. 205, 784 N.W.2d 907
(2010).

15 Id. at 218,784 N.W.2d at 918 (emphasis supplied). See, also, 1 Restatement
(Third) of Torts: Liability for Physical and Emotional Harm § 3 (2010).

16 See, A.W. v. Lancaster Cty. Sch. Dist. 0001, supra note 14; 1 Restatement
(Third) of Torts, supra note 15, § 7.

7 A.W. v. Lancaster Cty. Sch. Dist. 0001, supra note 14, 280 Neb. at 217,
784 N.W.2d at 917.

18 Deviney v. Union Pacific RR. Co., 280 Neb. 450, 786 N.W.2d 902 (2010).
19 Fuhrman v. State, 265 Neb. 176, 655 N.W.2d 866 (2003).

2 A.W. v. Lancaster Cty. Sch. Dist. 0001, supra note 14. See Wilke v.
Woodhouse Ford, 278 Neb. 800, 774 N.W.2d 370 (2009).
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foreseeability can be determined as a matter of law, such as by
summary judgment.?!

[17] More specifically, in premises liability cases, an owner
or occupier is subject to liability for injury to a lawful visitor
resulting from a condition on the owner or occupier’s premises
if the lawful visitor proves (1) that the owner or occupier either
created the condition, knew of the condition, or by exercise
of reasonable care would have discovered the condition; (2)
that the owner or occupier should have realized the condition
involved an unreasonable risk of harm to the lawful visitor; (3)
that the owner or occupier should have expected that the visitor
either would not discover or realize the danger or would fail to
protect himself or herself against the danger; (4) that the owner
or occupier failed to use reasonable care to protect the visitor
against the danger; and (5) that the condition was a proximate
cause of damage to the visitor.?? It follows that owners or occu-
piers have breached their duty if they know, or by exercise of
reasonable care should have realized, that a condition on their
land would create a risk from which visitors would fail to pro-
tect themselves.

[18,19] Though Nebraska has abolished the distinction
between invitee and licensee, “it remains true that a land pos-
sessor is not liable to a lawful entrant on the land unless the
land possessor had or should have had superior knowledge
of the dangerous condition on the land.”” Land possessors
have a duty to attend “to the foreseeable risks in light of the
then-extant environment, including foreseeable precautions by
others.” This is true regarding all dangerous conditions on
the land, but “‘[k]nown or obvious dangers pose less of a risk
than comparable latent dangers because those exposed can take
precautions to protect themselves.””?

2 Latzel v. Bartek, 288 Neb. 1, 846 N.W.2d 153 (2014).
22 Aguallo v. City of Scottsbluff, supra note 3.
2 Warner v. Simmons, 288 Neb. 472, 478, 849 N.W.2d 475, 480 (2014).

24 2 Restatement (Third) of Torts: Liability for Physical and Emotional
Harm, § 51, comment a. at 243 (2012) (emphasis supplied).

% Warner v. Simmons, supra note 23, 288 Neb. at 479, 849 N.W.2d at 480.
See, also, 2 Restatement (Third) of Torts, supra note 24, § 51, comment k.
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(a) The Willers

We find that, even giving all reasonable inferences in favor
of Cole, the Willers owed no duty to protect Cole from the type
of injury that occurred. Without any duty, there is no breach
that could have occurred. This finding is based on our conclu-
sion that no reasonable person could find that the injury suf-
fered by Cold was foreseeable from the installation of a culvert
on adjoining property.

[20] Cole asserts that the Willers owe adjoining landown-
ers a duty to provide for the passage of water from their
land, and that the Willers breached that duty.? If a landowner
builds a structure in a natural watercourse to provide for the
water’s passage through the landowner’s property, that land-
owner does owe a duty to adjoining landowners to maintain
the construction so that water will not be collected or dam-
age another’s property.”’” However, our law states that this
duty is owed only to other landowners, and is used only to
refer to damages caused to another’s property.?® Cole is not
an adjoining landowner, and therefore, the duty articulated in
Bristol v. Rasmussen® does not apply to Cole. We have not
recognized, and do not now recognize, a duty to guests of an
adjoining landowner to properly dispose of water from one’s
own land.

[21] Although the Willers owed no special duty to Cole,
they still owed the most basic duty to conform to the legal
standard of reasonable conduct in light of the apparent risk.*
The expert witness could not state that the culvert was the
cause of the rising levels in the Willers Cove lake, or of the
overflow of the creek. Even assuming that Ronald could see
that the installation of the culvert was causing some water to
overflow from the creek, Ronald, in the position of an ordinary

% See Bristol v. Rasmussen, 249 Neb. 854, 547 N.W.2d 120 (1996).
7 See id.

2 See id. See, also, LaPuzza v. Sedlacek, 218 Neb. 285, 353 N.W.2d 17
(1984); Leaders v. Sarpy County, 134 Neb. 817, 279 N.W. 809 (1938).

2 Bristol v. Rasmussen, supra note 26.
3 Desel v. City of Wood River, 259 Neb. 1040, 614 N.W.2d 313 (2000).
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person, would not foresee that an overflow from the creek
would cause a dangerous condition in a separate body of water
that would then cause a guest of that property to receive seri-
ous bodily injury.

We find that, giving all factual inferences in favor of Cole,
the Willers could not have reasonably foreseen that by install-
ing a culvert on their property, such culvert would cause flood-
ing that would then cause sand in the bottom of the Willers
Cove lake to move, which a visiting guest of another land-
owner would then proceed to dive into and receive life-altering
injuries. Therefore, we affirm the district court’s granting of
summary judgment.

(b) The WCOA

In contrast, we do find material issues of fact as to whether
the WCOA knew of the condition, by exercise of reasonable
care should have discovered the condition, or should have real-
ized that a condition involved an unreasonable risk of harm to
the lawful visitor.

[22] The WCOA owes to the lawful guest or visitor a duty
to protect the visitor against those parts of the land which it
has reason to know of, with reasonable care would have dis-
covered, or should have realized involved an unreasonable risk
of harm to the visitor.*! In particular, since the WCOA would
have, and should have, superior knowledge of lake condi-
tions, there is some duty to use that knowledge to protect law-
ful visitors.*

The factual question then becomes whether or not this
condition should have been foreseeable to the WCOA. Many
material issues of fact are left undetermined when viewed
in the light most favorable to Cole, and weigh into the
foreseeability of Cole’s injury. First, Cole claims the WCOA
knew that the west side of the lake was unstable and that sand
fell into the water. There is some evidence that this was dis-
cussed at meetings of the WCOA; however, we do not know if
the WCOA recognized it as a dangerous condition for guests

31 See Aguallo v. City of Scottsbluff, supra note 3.

32 See Warner v. Simmons, supra note 23.
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using the lake for swimming. This presents a material issue of
fact, because if the WCOA knew the sand could create a dan-
gerously shallow and unexpected condition in the lake, then
it had a responsibility to implement safety precautions for its
members and guests.

Cole also claims that the WCOA had a regulation keep-
ing swimming to within 50 feet of the shore. However, the
WCOA claims that this rule was abrogated by the time of the
accident. Even if the rule were in effect, it is not clear whether
its enforcement would have prevented Cole’s accident. This
presents a material issue of fact that is proper for the trier of
fact, because if there was a rule in effect, but being improp-
erly enforced by the WCOA, and that improper enforcement
caused the injury to Cole, then the WCOA may be liable
for negligence.

Finally, no witness can definitively state where the boat was
in the lake when the accident occurred. Most witnesses think it
was on the west part of the lake, but no witnesses know how
far the boat was from shore. These are issues of material fact,
because the distance of the boat from the shore would impact
the foreseeability of the dangerously shallow condition in
the lake.

3. OpEN AND OBVIOUS DOCTRINE

The district court found that the open and obvious doctrine
applied to bar recovery from the WCOA, because the lake con-
stituted an open and obvious condition and the WCOA could
not have foreseen that such harm would come to someone in
the position of Cole. We reverse this application of the open
and obvious doctrine and remand the cause for a determination
of the WCOA’s negligence.

[23] Generally, when a dangerous condition is open and
obvious, the owner or occupier is not liable in negligence for
harm caused by the condition.?®* The rationale behind this rule
is that the open and obvious nature of the condition gives
caution and that therefore, the risk of harm is considered

3 Aguallo v. City of Scottsbluff, supra note 3.
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slight since reasonable people will avoid open and obvi-
ous risks.*

[24] Under the open and obvious doctrine, a possessor
of land is not liable to his or her invitees for physical harm
caused to them by any activity or condition on the land
whose danger is known or obvious to them, unless the pos-
sessor should anticipate the harm despite such knowledge
or obviousness.*

[25,26] A condition is considered obvious when the risk
is apparent to and of the type that would be recognized by a
reasonable person in the position of the invitee.® In Nebraska,
we have repeatedly held that a body of water is not a con-
cealed, dangerous condition.”” We have said: “It can be stated
as a matter of fact that the public recognizes that bodies of
water vary in depth and that sharp changes in the bottom may
be expected.”®

Here, Cole did not protect himself from the open and obvi-
ous condition—a lake of unknown depth. He admits in his
deposition that he has knowledge of natural bodies of water
and that their depth can vary greatly. Invitees must take avail-
able precautions to protect themselves from open and obvious
dangers. Further, it is accepted as a fact by this court that
members of the public know that natural bodies of water can
vary in depth and that sharp changes in the bottom should be
expected.” This hazard of a lake associated with risk of death
and serious injury has been held to be appreciated even by
children.* We agree with the lower court in its finding that the

3 Restatement (Second) of Torts § 343A (1965).
3 Id.

% 4 J.D. Lee & Barry A. Lindahl, Modern Tort Law: Liability and Litigation
§ 39:7 (2d ed. 2014).

37 See, Haden v. Hockenberger & Chambers Co., 193 Neb. 713, 228 N.W.2d
883 (1975); Cortes v. State, 191 Neb. 795, 218 N.W.2d 214 (1974);
Lindelow v. Peter Kiewit Sons’, Inc., 174 Neb. 1, 115 N.W.2d 776 (1962).

8 Cortes v. State, supra note 37, 191 Neb. at 799, 218 N.W.2d at 216-17.
3 Cortes v. State, supra note 37.
0 1d.
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lake, as a body of water, “natural or artificial, . . . poses a well-
known and clear risk of being dangerous.”

[27] However, a determination that a danger is “open and
obvious” does not end the analysis; a court must also deter-
mine whether the owner/occupier should have anticipated that
persons using the premises would fail to protect themselves,
despite the open and obvious risk.*! As we have stated:

Reason to anticipate harm from an open and obvious
danger “may arise, for example, where the possessor has
reason to expect that the invitee’s attention may be dis-
tracted, so that he will not discover what is obvious, or
will forget what he has discovered, or fail to protect him-
self against it. Such reason may also arise where the pos-
sessor has reason to expect that the invitee will proceed
to encounter the known or obvious danger because to a
reasonable man in his position the advantages of doing so
would outweigh the apparent risk.”*

In Connelly v. City of Omaha,”® we found that the open and
obvious doctrine did not apply to bar the City of Omaha’s lia-
bility to the plaintiff. In Connelly, a young girl was paralyzed
when she sledded down a hill in a city park into a tree on the
right side of the hill. The City of Omaha argued that the tree
was open and obvious and did not present an unreasonable risk
of harm to sledders, who they assumed would have discov-
ered the tree, realized the danger, and gone elsewhere to sled.
However, we found that as an “entity operating a park that was
open to the public and commonly used for sledding, the City
should have expected the public to encounter some dangers
which were not unduly extreme, rather than forgo the right to
use the park for sledding.”*

Similarly, in this case, the lake presented a danger which
was not “unduly extreme,” and since the lake was open for

4 Connelly v. City of Omaha, 284 Neb. 131, 816 N.W.2d 742 (2012).

2 Id. at 142, 816 N.W.2d at 754. See, also, Tichenor v. Lohaus, 212 Neb.
218, 322 N.W.2d 629 (1982).

43 Connelly v. City of Omaha, supra note 41.
4 Id. at 143-44, 816 N.W.2d at 755.
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guests and members to swim, the WCOA should have expected
the public to encounter some of the dangers associated with the
open body of water. The lake is an inviting scene for people to
use for swimming in the summer months. Swimming in itself
is not a highly dangerous activity. And in order to swim, one
must first get into the body of water. A common method of
getting into bodies of water is jumping or diving. Especially
where a person has already jumped and dove into the lake and
assumes to know its depth, that person would not be expected
to realize that there was an undue danger associated with div-
ing into the water another time. Viewing these inferences in the
light most favorable to Cole, we conclude that the district court
erred in finding that the open and obvious doctrine applied,
because the WCOA should have anticipated its guests to come
into contact with the lake.

We reverse the lower court’s finding that the open and obvi-
ous doctrine applied to bar the WCOA'’s liability and remand
the cause to determine the negligence of the WCOA consistent
with the instructions in this opinion.

VI. CONCLUSION
We affirm the lower court’s ruling as to the Willers, and
reverse, and remand for further proceedings as to the Taylors
and the WCOA.
AFFIRMED IN PART, AND IN PART REVERSED AND
REMANDED FOR FURTHER PROCEEDINGS.
STEPHAN, J., not participating.
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McCoRMACK, J.
NATURE OF CASE

Tiuana L. Johnson was convicted of escape in violation of
Neb. Rev. Stat. § 28-912(5)(a) (Reissue 2008) and sentenced
as a habitual criminal. On appeal, Johnson does not challenge
the underlying conviction for escape. Rather, he challenges the
habitual criminal statute on its face and as applied. Johnson
also asserts that the State’s motion to amend the information
was untimely and that his sentence was excessive.

BACKGROUND
On June 21, 2013, Johnson was charged with Class III
felony escape, under § 28-912(5)(a). In an amended informa-
tion filed on August 15, 2013, Johnson was also charged with
being a habitual criminal under Neb. Rev. Stat. § 29-2221
(Reissue 2008).
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Johnson objected to the State’s motion to amend the infor-
mation to add the habitual criminal charge. The hearing on the
State’s motion to amend was held on August 15, 2013. Johnson
argued that the county attorney had had ample time and that
Johnson was ready to plead no contest to the charge in the
original information. The State explained that it had been wait-
ing to receive the record of two prior convictions that it wished
to use in support of the habitual criminal charge. The State also
observed that there was still plenty of time remaining for the
State’s statutory obligation to bring Johnson to trial. The court
allowed the amendment. The amended information was filed
on that same date.

Johnson thereafter filed a motion to quash the amended
information insofar as it charged Johnson with being a habit-
ual criminal. In the motion to quash, Johnson asserted that
the habitual criminal statutory scheme was unconstitutional
because it fails to provide for a jury determination of cer-
tain facts pertaining to the prior convictions. Johnson also
asserted that application of the habitual criminal statutes vio-
lated double jeopardy because the same conviction that made
the escape charge a Class III felony rather than a Class IV
felony formed the basis of the habitual criminal enhancement.
Johnson further asserted that the application of the habitual
criminal statutes would violate a state constitutional provision,
Neb. Const. art. I, § 15, requiring that penalties be proportion-
ate to the offense. Finally, Johnson asserted that application of
the habitual criminal enhancement would be cruel and unusual
punishment. Johnson did not assert in the motion to quash that
the untimeliness of the amendment to the information preju-
diced his substantial rights.

The court overruled the motion to quash. Johnson waived
his right to a jury trial and his right to a speedy trial. The
underlying charge of escape was tried on November 25, 2013,
on three stipulated exhibits, subject to Johnson’s renewed
motion to quash and the court’s guarantee that it would not
consider any other crimes, wrongs, or acts for purposes of
determining whether Johnson committed the crime of escape.
Additionally, Johnson stipulated that he was the person named
in the exhibits.
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These exhibits generally show that on September 20, 2012,
Johnson was incarcerated following a conviction for the com-
mission of an offense. He was out on an approved “Job Seeking
pass” in Lincoln, Nebraska, and failed to return. Johnson com-
mitted a robbery in Omaha, Nebraska, that same day. Johnson
was apprehended on September 28 and confessed to the escape
and robbery.

The court found Johnson guilty of escape, in violation of
§ 28-912(5)(a). Upon the court’s inquiry, Johnson’s coun-
sel indicated that she was “fine with” taking up the issue of
enhancement.

In support of the habitual criminal charge, the court
accepted into evidence five exhibits proffered by the State.
Johnson did not make any objection to the exhibits other
than those based on his prior motion to quash. The exhibits
demonstrated that before his escape on September 20, 2012,
Johnson had committed nine crimes for each of which he had
been sentenced to a term of imprisonment for not less than
1 year.

The exhibits show that Johnson was convicted on October
24, 1997, of receipt of stolen property, in relation to events on
June 19. He was not sentenced until May 11, 1998, at which
time he was sentenced to 2 to 4 years’ imprisonment.

On October 2, 1998, Johnson was convicted of robbery and
a related use of a weapon charge in relation to events on March
22 and was sentenced to imprisonment for 2 to 4 years on the
robbery conviction and 1 to 3 years on the use of a weapon
conviction. Those sentences were ordered to be served con-
secutively with each other, but concurrently with the May 11
sentence for receipt of stolen property.

On July 31, 2003, Johnson was convicted of four counts
of robbery under one docket and one count of burglary under
a different docket. The robberies and burglary occurred on
different dates between December 15, 2002, and January 6,
2003, and involved different victims. On September 17, 2003,
Johnson was sentenced to 2)2 to 5 years’ imprisonment for
each robbery, each sentence to be served consecutively. On
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that same date, he was sentenced to 2 to 3 years’ imprisonment
for the burglary, to be served concurrently to the sentences for
the robberies.

Finally, on February 8, 2010, Johnson was convicted under
§ 28-912(1)(5) of escape in relation to events on September
15, 2009. On April 28, 2010, Johnson was sentenced to 2 to 2
years’ imprisonment for that crime.

The court also accepted into evidence, without any objec-
tion, printouts offered by Johnson of Nebraska inmate details
from the Nebraska Department of Correctional Services. The
printouts indicate that October 21, 2002, was the mandatory
release date for the conviction of receipt of stolen property and
the convictions of robbery and the related use of a weapon.
Thus, Johnson was no longer serving those sentences at the
time of the escape underlying this appeal.

At the close of the evidence, Johnson renewed his motion to
quash. With regard to the double jeopardy challenge, Johnson
argued that the State had failed to show two prior convic-
tions for purposes of the habitual criminal charge that were
both convictions under which Johnson was no longer detained
at the time of his escape on September 20, 2012. Johnson
explained that he believed the October 24, 1997, conviction
for receipt of stolen property and the October 2, 1998, con-
victions for robbery and use of a weapon counted as only
one conviction under the habitual criminal statutes, because
the sentences for the robbery and use of a weapon convic-
tions were to be served concurrently with the sentence for the
receipt conviction.

ASSIGNMENTS OF ERROR
Johnson assigns that the trial court (1) abused its discretion
by improperly permitting the State to amend the information
over Johnson’s objection; (2) erred by improperly overruling
Johnson’s motion to quash, in violation of the 6th, 8th, and
14th Amendments to the U.S. Constitution and article I, §§ 6,
9, 11, and 15, of the Nebraska Constitution; and (3) abused its

discretion by imposing an excessive sentence.
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STANDARD OF REVIEW

[1] A ruling on whether to allow a criminal information to be
amended is made by the trial court in its discretion.!

[2] When reviewing questions of law, an appellate court
resolves the questions independently of the lower court’s
conclusion.?

[3] An appellate court reviews criminal sentences for abuse
of discretion, which occurs when a trial court’s decision is
based upon reasons that are untenable or unreasonable or
if its action is clearly against justice or conscience, reason,
and evidence .}

ANALYSIS

TIMELINESS OF AMENDMENT
TO INFORMATION

Johnson first argues that the trial court abused its discre-
tion in allowing the State to amend its information to add the
habitual criminal charge. He asserts that prior to the hearing
on August 15, 2013, he was unaware of the State’s intention to
amend the information. Without providing any further detail,
he generally asserts that “[t]he unexpected change of the alle-
gations forced [Johnson] to quickly adjust his defense strategy
in a manner that prejudiced [Johnson’s] ability to exercise his
constitutional right to effectively defend himself.”*

[4] A ruling on whether to allow a criminal information to
be amended is made by the trial court in its discretion.’ A judi-
cial abuse of discretion means that the reasons or rulings of the
trial court are clearly untenable, unfairly depriving a litigant of
a substantial right, and denying a just result in matters submit-
ted for disposition.®

! State v. Clark, 8 Neb. App. 936, 605 N.W.2d 145 (2000).
2 State v. Payne, 289 Neb. 467, 855 N.W.2d 783 (2014).

3 State v. Rieger, 286 Neb. 788, 839 N.W.2d 282 (2013).

4 Brief for appellant at 15.

3 State v. Clark, supra note 1.

¢ State v. Carlson, 260 Neb. 815, 619 N.W.2d 832 (2000).
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In State v. Collins’ and State v. Walker? we said that the
defendant waived his objection with regard to the alleged
untimeliness of the State’s amendment of the information when
the defendant failed to file a motion to quash. We explained
that objections to the form or content of an information should
be raised by a motion to quash.’

Johnson filed a motion to quash, but the alleged untimeli-
ness of the amendment to the information was not one of the
stated bases for the motion. Because Johnson did not raise in
his motion to quash the alleged untimeliness of the State’s
amendment to the information, he waived that objection.

Furthermore, Johnson’s bald assertion of prejudice fails
to demonstrate that the trial court abused its discretion in
allowing the amendment. In Stare v. Cole,'° we held that the
trial court did not abuse its discretion in allowing amendment
of an information to add a habitual criminal charge on the
day of trial. We explained that the habitual criminal charge
was not heard until a week after the trial on the underlying
charge had commenced. We said this was a reasonable time
for the defendant to prepare his defense to the habitual crimi-
nal charge."

Here, both the underlying trial and the hearing on the
habitual criminal charge occurred more than 3 months after
the State filed its amended information. And Johnson’s counsel
stated she was “fine with” continuing with the habitual crimi-
nal hearing on that date. Johnson, in fact, never moved for a
continuance on the basis that he needed more time to prepare
a defense to the habitual criminal charge. We will not conclude
that Johnson was prejudiced by the timing of the amendment
when he did not ask for a continuance, but, to the contrary,

7 State v. Collins, 281 Neb. 927, 799 N.W.2d 693 (2011).

8 State v. Walker, 272 Neb. 725, 724 N.W.2d 552 (2006).

9 State v. Collins, supra note 7; State v. Walker, supra note 8.
10 State v. Cole, 192 Neb. 466, 222 N.W.2d 560 (1974).

.
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indicated he was prepared to address the habitual criminal
charge at the hearing on August 15, 2013.!2

RIGHT TO JURY TRIAL

Next, Johnson argues that the habitual criminal statutes
violate the right to a jury trial under the 6th Amendment and
the Due Process Clause contained in the 14th Amendment
to the U.S. Constitution and article I, §§ 6 and 11, of the
Nebraska Constitution. It is not entirely unclear whether this
is an as-applied or facial challenge to the statutory scheme.
Regardless, we find it has no merit.

In State v. Hurbenca,"” we held that under the U.S. Supreme
Court’s holding in Apprendi v. New Jersey,'* the determination
of whether a defendant has prior convictions that may increase
the penalty for a crime beyond the prescribed statutory maxi-
mum is not a determination that must be made by a jury. We
noted that, as stated in Apprendi, the fact of a prior conviction
is not a fact that relates to “‘“the commission of the offense”
itself . . . .””15 Therefore, such fact is a “narrow exception
to the general rule that it is unconstitutional for a legislature
to remove from a jury the assessment of facts that increase
the prescribed range of penalties to which a criminal defend-
ant is exposed.”'® We noted that the Court in Apprendi had
said, “‘Other than the fact of a prior conviction, any fact that
increases the penalty for a crime beyond the prescribed statu-
tory maximum must be submitted to a jury, and proved beyond
a reasonable doubt. . . .7V

Johnson asks us to reconsider our decision in Hurbenca
in light of the subsequent decision by the U.S. Supreme

12 See, e.g., State v. Collins, supra note 7; State v. Mills, 199 Neb. 295, 258
N.W.2d 628 (1977).

13 State v. Hurbenca, 266 Neb. 853, 669 N.W.2d 668 (2003).

4 Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435
(2000).

15 State v. Hurbenca, supra note 13, 266 Neb. at 858, 669 N.W.2d at 672.
16 14.
17 Id. at 857-58, 669 N.W.2d at 672.
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Court in Blakely v. Washington.'® Johnson fails to explain how
the Blakely decision changed the U.S. Supreme Court prec-
edent that we relied upon in Hurbenca. Instead, in his brief,
Johnson points only to the Apprendi proposition we applied
in Hurbenca.

Regardless, Johnson’s argument is based on a false dichot-
omy. Johnson attempts to parse the mere fact of a prior con-
viction from facts Johnson claims are necessary to prove that
prior conviction for purposes of enhancement. Citing State v.
Johnson,”” Johnson characterizes such independent facts as
(1) the nature of the prior convictions, (2) whether the prior
convictions were based upon charges separately brought and
tried, (3) whether the prior convictions arose out of separate
and distinct criminal episodes, and (4) whether the defendant
was the person named in each prior conviction.

[5] We have repeatedly held that under our habitual criminal
statutes, there is no required showing by the State beyond “the
question of determining whether a [valid] conviction [for pur-
poses of § 29-2221] has or has not been had.”® In other words,
there are no factual findings that the trial court must make,
in order to enhance a defendant’s sentence under the habitual
criminal statutes, that are not a part of proving the fact of a
prior conviction.

The four facts listed by Johnson have never been set forth
in our case law as a list of separate and necessary find-
ings in a habitual criminal proceeding. But to the extent that
Johnson correctly identifies factual elements of the State’s
burden in establishing two valid prior convictions for purposes
of § 29-2221, those factual elements are not separate and apart
from the fact of a prior conviction. Those facts are the means
by which the State proves the fact of the prior convictions.*!

18 Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403
(2004).

19 State v. Johnson, 7 Neb. App. 723, 585 N.W.2d 486 (1998).
2 Danielson v. State, 155 Neb. 890, 894, 54 N.W.2d 56, 58 (1952).

2l See, State v. Ellis, 214 Neb. 172, 333 N.W.2d 391 (1983); State v. Roan
Eagle, 182 Neb. 535, 156 N.W.2d 131 (1968); Danielson v. State, supra
note 20. See, also, State v. Johnson, supra note 19.
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We find no merit to Johnson’s argument that such aspects of
proving a valid prior conviction under the habitual criminal
statutes must be determined by a jury.

DouBLE JEOPARDY

Johnson alternatively argues that the habitual criminal stat-
utes as applied violated constitutional principles prohibiting
double jeopardy.

Section 28-912(5)(a) provides that escape while detained
following a conviction is a Class III felony, while § 28-912(4)
provides that escape from detention under other circum-
stances specified in § 28-912(1) is a Class IV felony. Section
29-2221(1) states that “[w]hoever has been twice convicted of
a crime, sentenced, and committed to prison, . . . for terms of
not less than one year each shall, upon conviction of a felony
committed in this state, be deemed to be a habitual criminal”
and have his felony sentence enhanced accordingly. Johnson
asserts that the “dual use”” of the same conviction to support
escape under § 28-912(5)(a) and enhancement of his sentence
under § 29-2221 is unconstitutional.

In support of his argument, Johnson relies on cases in which
we have rejected habitual criminal enhancement of sentences
imposed for third-offense driving while intoxicated or third-
offense driving with a suspended license, where at least one
of the two prior convictions supporting the habitual criminal
charge was also the basis for the third-offense conviction and
its accompanying enhanced sentence for that recidivist con-
duct.”® He argues that these cases stand for the proposition
that such dual use of the same prior conviction for purposes of
enhancing a sentence is unconstitutional.

But the double jeopardy question Johnson raises is not
before us on the facts presented. Without needing to decide,
in accordance with State v. Ellis* and its progeny, the exact
number of prior convictions proved by the State under

22 Brief for appellant at 21.

% See, State v. Hittle, 257 Neb. 344, 598 N.W.2d 20 (1999); State v.
Chapman, 205 Neb. 368, 287 N.W.2d 697 (1980).

24 State v. Ellis, supra note 21.
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§ 29-2221, we reject Johnson’s general assumption that all
convictions under which the inmate is serving a sentence at
the time of his or her escape must be considered as bases
for enhancement under § 28-912(5) for purposes of a double
jeopardy analysis. Johnson does not otherwise deny that there
are at least three separate prior convictions proved by the
State under § 29-2221, and we see no legal basis for him to
have done so. Accordingly, we conclude that the same convic-
tion did not constitute the basis for both the Class III felony
escape enhancement and enhancement under the habitual crim-
inal statutes.

We do not decide whether, under different facts, it would
be unconstitutional or otherwise erroneous to utilize the same
prior conviction both under a statutory enhancement that is not
based on recidivism and under the habitual criminal statutes.
In this case, because the State proved at least two prior con-
victions that were not necessary to support the conviction of
escape under § 28-912(5), there is no “dual use” of the same
prior conviction.

EXCESSIVE AND DISPROPORTIONATE
SENTENCING AND CRUEL AND
UNUSUAL PUNISHMENT

Finally, Johnson argues that application of the habitual
criminal charges resulted in a penalty disproportionate to the
nature of the offense, in violation of article I, § 15, of the
Nebraska Constitution; that his sentence was excessive; and
that his punishment was cruel and unusual in violation of the
Eighth Amendment to the U.S. Constitution.

In Ewing v. California,? the U.S. Supreme Court rejected
the argument that a habitual criminal statute resulted in cruel
and unusual punishment. The Court explained:

[T]he State’s interest is not merely punishing the offense
of conviction, or the “triggering” offense: “[I]t is in addi-
tion the interest . . . in dealing in a harsher manner with
those who by repeated criminal acts have shown that

2 Ewing v. California, 538 U.S. 11, 123 S. Ct. 1179, 155 L. Ed. 2d 108
(2003).
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they are simply incapable of conforming to the norms of
society as established by its criminal law.”?

The enhanced sentence, the Court reasoned, “is justified by
the State’s public-safety interest in incapacitating and deter-
ring recidivist felons.”” In State v. Chapman,® we similarly
rejected the general contention that the habitual criminal stat-
utes impose penalties in disproportion to the nature of the
offense.

The appropriateness of a sentence is necessarily a sub