Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub
01/18/2026 08:22 AM CST

THIS BOOK CONTAINS THE OFFICIAL
REPORTS OF CASES
DECIDED BETWEEN
DECEMBER 13, 2013 and MAY 1, 2014

IN THE

Supreme Court of Nebraska

NEBRASKA REPORTS
VOLUME CCLXXXVII

PEGGY POLACEK
OFFICIAL REPORTER

PUBLISHED BY
THE STATE OF NEBRASKA
LINCOLN
2016



Copyright A. D. 2016

By PEGGY PoLACEK, REPORTER OF THE SUPREME COURT
AND THE COURT OF APPEALS

For the benefit of the State of Nebraska



TABLE OF CONTENTS
For this Volume

MEMBERS OF THE APPELLATE COURTS ... .....c.ovvvirnnnn.. \%
JupiciAL DISTRICTS AND DISTRICT JUDGES ... ............. vi
JupiciAL DisTrRICTS AND COUNTY JUDGES .. ............. viii
SEPARATE JUVENILE COURTS AND JUDGES . ... .............. X
WORKERS’ COMPENSATION COURT AND JUDGES . ............. X
ATTORNEYS ADMITTED . .ttt ittt e ii e e e Xi
TABLE OF CASES REPORTED . ..........ccuuiiiiinnn.. Xiii

List oF CASES DISPOSED OF BY

FILED MEMORANDUM OPINION . . .. ... iiii i i et Xix
List oF Casgs DisposEDp oF WITHOUT OPINION .. ......... XXi
List oF CASES ON PETITION FOR FURTHER REVIEW ... ..... XXl
CASES REPORTED . ..o ittt it e e 1

HEADNOTES CONTAINED IN THIS VOLUME . .. ............ 1039

(iii)






SUPREME COURT
DURING THE PERIOD OF THESE REPORTS

MicHAEL G. HeavicaN, Chief Justice

Joun F. WriGHT, Associate Justice

WiLLiaMm M. CoNNOLLY, Associate Justice
KenNETH C. STEPHAN, Associate Justice
MicHAEL M. McCorMACK, Associate Justice
LINDSEY MILLER-LERMAN, Associate Justice
WiLLiaM B. CAsSEL, Associate Justice

COURT OF APPEALS
DURING THE PERIOD OF THESE REPORTS

EvererT O. INBODY, Chief Judge

Joun F. IrwIN, Associate Judge
FrRANKIE J. MOORE, Associate Judge
MicHAEL W. PIRTLE, Associate Judge
Francik C. RIEDMANN, Associate Judge
Rixo E. BisHop, Associate Judge

PEGGY POLACEK . ...... ... ... ... .. ... ... ... .. Reporter
LANET ASMUSSEN . o ot o vt et e e e e e e e e Clerk
JANICE WALKER .. .............. State Court Administrator

)



BRI uewnens Y A[eUs
eqRW(Q  CCCCCC utuodued JO[[IN A[Ioquurs]
BURWIQ Koy3noq - duenq
pyRWIQ e suing q %Qwoawﬁ
eqeW) * JIops[a1oy uuy Yo
eeI III 21MOg [[essny "M
BURUIQ)  ccereete NIOd "V UOHRIN
eqewQ - -+ eydayo "y sewoy],
BUBWQO uoseo[n) "], sowe[
BURUIQ) e 1o [[ossny [
eqeW) ** Z3eyos ‘N A10Sa1n)
BUBWQO uofreleq D 19194
eqewiQ PIOJUSY BN "M
By " KopgoD [erYPIN [
BUBWIQ ottt [repuey "g £1en
pURWUQ e vIOIL, °S EQQwO—. mﬁ~w50ﬁ— ................. yuIno,g
Uoour] e PR VY 10T
ufoour vttt Koels “ orueydolg
ujooury - U9sqooe[ Y MaIpuy
U[OoUI] e MO Y 10q0Y
U[OOUI e UOS[ON 1pOf
ujooury - T uI0q[oD) "V uyof
ujoour| suing (] UQAdS
ujoour| SIOMO[] "g uaIey]
Uooury e If NP - [ntd TOISBOUR] et pIyL
ynowssperg oyuny ‘[ Ad1gjor
vordeg e YOI XeN
uor(ideq wINqQIAMY 3 praeq
uor[ideq BIISEZ g WEI[[IA\ Adreg pue ‘00)Q ‘sse)y ottt puod9g
QA uosuyof T AYOIA 10Aey ], puR ‘QuUI[eS ‘UOSpIeydry
umgny af ‘uekig g [oueq ‘ooume  ‘ST[ONONN ‘BYBRWAN
oomeag - ©TC puUn[SIoOy ‘A\ [NBJ  ‘UOSUYO[ ‘UOSIOJA[ ‘98en) ‘QIOW[I] ‘AB[D) """ - o ISIL]
£1D 101SI Ul sa3pnf JOLISIJ Ul SANUNoD) 101SIJ JO ToquInN

SEDANS IDOIYLSIAd ANV SLOIYLSIA TVIDIdNs

(vi)



Qouely

............ uewIon) O ‘d SIAeI],

Aouprg e JOWIdM "D Y1 XNOIS pue ‘UeprIdys ‘Jn[g snoos
Sumen KujoAo1qo 09 [LLIOIA ‘[[equITy] ‘JuelIn) ‘UdpIen) ‘[ona(
Suten e nonsddry 7 [repuey ‘Some(] ‘Quuakay) ‘aung xog ‘Iouueg CYJPML
SBWOY], PUB ‘MO[[IM PIY
ane[d YMON yoxg "y preyory ‘SUD[I9 ‘UOSIYJOA ‘Uue30]
YOODIN woqln praeq ‘ugoouITY ‘YIIAY INOOH YO0dUNH
uojBuIXQ o Al 91f0Q g sowef ‘sokey ‘1odson) ‘seurn ‘IonuoI
Me[d YMON Spue[MOy ‘H preuoq ‘Apunq ‘uosme( ‘osey) ‘Inyury YIUSAJ[H
UQPUIN """t IopIeH *S LLQJ, 1091sqop\ pue ‘sdjoyd
sgunsey yuom3ury[ Yy uoydolg ‘Koureoy] ‘Ue[IRH ‘UIPURL ‘SWepy "t quuaJ,
Koureayy WS L Wl
pug[s] puein) YN Y BSAIQY,
pUB[S] puBID ottt UuOISSUIAIT " Sowef
%OﬁHNOM ............... OﬁMO:QOH m :ﬂo—. ﬁﬁ.ﬁ: —V:N Oﬁﬁvﬁwzm ................. Qaﬁﬂz
IO[OAYA pue ‘A3[[BA
‘uewIdYS Yooy ‘dnoT ‘eyed eASY
| LLLEF (0 T N SONRON T ULIRY] ‘pIEMOH ‘IJOH ‘A9[2210) ‘p[aIjIRD)
YUOMSUTY "t Yos1zoy " YN ‘115N A1y ‘umolrg ‘pAog ‘ourerg
UOSIPBRIN] =~ """ttt uosuyof "y JIeJA QuAepp pue ‘uojuR)§ ‘90Id1g
UOSIPRIN] """ aqny ‘D sowef ‘uosipelq ‘xouy| ‘Furwn) ‘odofoyuy vttt IUSAS
A1) woyeq ueysnep ‘[ [ned
JUOWAI IIeH "D £213J0an) uolUIYSBA\ pUR ‘UOISINY],
Ie[qg uosweg ‘g uyof ‘a3po( ‘uoxi(q ‘ejodeq ‘1epa) ‘yng
pIemas I9)091§ D sowef
00UBM Apuq[ID D AT\ YIOA pu® ‘pIemag ‘siopunes
rIOINY SUIMQ [ [QRYDIIN Y[od ‘ome[d ‘@oueN YOI
snquin[o) AUIAGS Y MqOY ‘uo[Iwel ‘XeJ[0) ‘IAINg ‘ouooyg ottt yy
JSiie) JOINSI Ul sagpnf 1o10SI(J Ul $anUNo) 11181 JO JaquunN

SHOANS LOTILSIA ANV SLOTILSIA TVIODIANL

(vii)



A1) renue)

............ SSIML M ﬁoﬂmwam

pIemMag e uds1919d Of "D
< BIoIMYy JJuasS I91se) S epury JIOX pue JU.HNBOM hwhoﬁﬁﬂmm
3D piaeq NOWLIR_CPIN Y Fdthed 10d “oneld ‘9ouBN YOLIDN
SNQUIN[O) e ednioyg ‘[ yuely ‘uol[IWey ‘Xej[0) ‘IApNg ‘Quoog e yyg
NQNEO ............... :QMH—N\/ .,m &OHOQ
BUBWI(Q) ottt UOUWLIBH " sewoy],
BURWIQ sneyo " [A194S
PR e WISY 'V P[0T
BUBWIQ) e s1zeg uesng
BURWIQ nowd @I "0 Srer)
BRI 0ZZNJIBJN AQ1jjor
BURWIG e 19qNE] *q uyof
BUBWIQ ottt amoT Y [Aueq
BRI XIIPUOH “JA BUSDIBIA
eURWIQ erSrue)) ‘g ydasor
gURWIO NoLRg " Q0UdIMET] se[no@ vttt noq
aooury ottt Uu0dVy T M3IyneN
U[OOUT] e X0 A SPWOYL
O sdipiyd ' Ayowty,
gpooury ottt wEO.Em ‘T uesng
upodury o K9[prex oume
ﬁﬁooﬁﬂq ................. %QHOMOAM O:NU
U[OOUI] e 19150,] ] Souref TOISEOUR] e pIyL
uvorideg =t ZJUIIRIA Y QIURJIS
vordeg e UONNH “[ PPOL
A eyseIqaN Ioployulalg “f uyof
vorideq - e I9)SOA\ D 10qOy Adreg pue ‘00)Q ‘sse)y ottt puod9g
dorneag wwl], g udAdlS 10Key ], pue
QAN JIPIYOIN Youed ' ‘QUITRS ‘UOSPIRYDIY ‘ddumed
ADsgeg - UBWOSEIN T SBIND) ‘RURWON ‘UOSUYO[ ‘UOSIOYQ[ 9Fen "t ISIg
A1 JOIISI(T ur saspnf JOIISI(T UT SONUN0D) JOINSI(T JO ToquINN

SHOANI ALNNOD ANV SLOYLSIA TVIDIdNSL

(viii)



Qouely

........ ssom D [ned

Surren KOOI " UISLIY]
uoipey) pIOJIRH A\ [[OSSNY XNOIS PUE ‘UBPLIdYS ‘Jn[g 109§
Kouprg " PUBOY UIpuBy TIMIOIN “[[BqUITY JUBID “UdpIeD ‘[anaq
Supen e UIPIOM “]N SQwe[ ‘some(] ‘Quuokay) ‘oung xog ‘Jouueg ottt ML
u0)3uIxo| ueunySIp "N KIjJor SBWOU ], PUB ‘MO[[IA\ PY
Me[d YuoN 0[02014 “H [PRYIIN ‘SUDIod ‘UOSISYJON ‘uedo
JOODON "t Qured auuy ‘uoouI  ‘YIoY “INOOH ‘YO0oUNTH
ee[eso 3InquoaRls (1 prempyg ‘sokeq ‘1odson) ‘seurn ‘INUOI]
Me[d yuoN [Inquingp, “q udy ‘Apun( ‘uosme( ‘aseyD ‘Inypy vttt IUSAJ[H
ogaploy 1Jo0H ‘A Ayjowl], I91SQIA pue
sunsey sumng ‘d [QRYIIA ‘sdjoyd ‘sqroyonN ‘Aouredy ‘uefreyq
mwﬁﬁmﬁm ................ 12UTJO [PRYIIN ‘UIp[URL ‘QIOW[I] n%mﬁu ‘SSwepy s qua,
PUB[S] PUBID) "ttt 19739 °S Iy
Aoureay] SIoARY (] UQIRID)
Koureoy| “If ‘U9SUASIOf Y pleron
e N L ap ‘unrey A diud [[eH pue ofegng """ "ttt YIUIN
I\ pue ‘A3[[BA
mog uayorg vt JpuaydS "I Twe], ‘urwIoYS Y00y ‘dnoT ‘eyed eAoy
QUIUALBA Tttt 110 “f sowef ‘pIemoH ‘)oY ‘A9[991n) ‘poljIen
IBN.O "o Yo2qpoig T uely ‘103sn) A1y ‘umolg ‘phog ourerg oot W3
EOW—@NE .............. MCO\H .\1— —ONQO_E
QI 19JJ01S "V SSOY QuAepp pue ‘uojuR)§ ‘90Id1g
UOSIPRJN] """ IO[A®], ] eUUO( ‘uosipelq ‘xouy| ‘Furwn) ‘odofoyuy vttt YIUIAJS
JuowraL ejodwea youudy]
uoSuney e 2gonT T se[Snoq
A ejoeq i Ja3ey 1Ny u0)3UIYSEA\ PUB ‘uoISINy],
meyg uos[onweS MoUNeN ‘D ‘o3po( ‘uoxI( ‘ejoye( ‘Iepd) ‘ung T YIXIS
Jisite} 1o1SI Ul sa3pnf JOLISIJ Ul SANUN0D) 1011 JO JoquInN

SHOANI ALNNOD ANV SLOYLSIA TVIDIdNSL

(ix)



BQRWQ e Jouplig ¥ prueq
BUREIQ) " f 7 r o e uTIS "7 SPWoyL,
U[OOUIT  * " s r e e s rree st VOO ¥ uyof
:—OQEM‘H ........................................ :wmm .M —ONF—.O—E
EMOU:M\H ..................................... GMNHDWNHMW— ﬁ@ﬁﬂOME .H
U[OOUIT  * @ s r e r e UBULION UBA *3 USSINE]
BUBUIQ) "7 frrcrtr e 200 "y sowref
A1) sagpnf
SADANL ANV LINO0D
NOILVSNAdINOD STAMIO0OM
uor[iideg [e9N.O "€ 11990y
vorideg vt IQ[PUAD) “( QUAIMBT "ttt Adreg
uoour ottt I19pAY 1 21839y
uooury ottt URWOPIOY ‘[ 1950y
U[OSUI] e 101104 °S BpUI
U[OOUI] e UOSIOUL "D [UOL,  * -  cccccccc 19958OUR ]
vURW(Q) ot S[IUB(] UOUIA
BURW() ottt Aoy 1eydoisuy)
BURUIQ) e SPWOY ], AIPEA
L1 :10170 UOIAOYUID) YI_qezZI[g
RURWIO uosuyof  se[snog vttt se[snoq
£1D sagpn[ Kyuno)

SHOANS LINOD HTINHANL ANV
SLINOD HTINHANL HIVIVdAS

(69)



ATTORNEYS
Admitted Since the Publication of Volume 286

EmiLy HEESCH ANDERSON
AARON C. BOURNE

JoseErH BURTON BRICKLEMYER
Tracy A. BURNS

JacLYN NOELL CANNADAY
EpwiNA MINDY CHRISTIANSEN
ANTHONY PETER DELUCA
Ross KENT DENHERDER
DANIEL IvAN DITTMAN
NicoLE E. DUCHENEAUX
KRisTA MARIE ECKHOFF
ALEXANDER JOSEPH EssAy
SIERRA M. FALTER

LAURA ANN FELDMAN
SHAWN DUANE FLINT
EL1ZABETH ERIN GASAWAY
JAackIE G. GrRAU

MARK A. GRIMES

AARON GEORGE GUNDERSON
Cory LEE HAUSER

NoaH JaMEs HEFLIN
RoBERT JoHN HEIECK
CHARLIE GAIL HENDRIX
MIRANDA HOBELMAN
JUSTIN MicHAEL HOCHSTEIN
Brapy JoHN HOEKSTRA
SARA MARIE HUGHES
ErickA SHEA HUNTER
JoNATHAN CARL HUNZEKER
Vinop KuMaR IYER

ALYssA MARIE JELINSKE
JUSTIN BRENT KALEMKIARIAN
ROBERT KINNEY-WALKER

(xi)

RuiaNnNA A. KITTRELL
BriaN RoBERT KOHLWES
CHERRY LYNNE KoLB
ALEX KRrRON

ANTHONY PHILIP LAMB
AMANDA ARLENE LYON
ANNE ELIZABETH MARFISI
MaRrYy KATE MILLERD
SETH JOSEF MOEN

Nick JAMES MONTAGUE
EMMA L. NAGENGAST
Traomas James O’NEILL ITT
MARK ROBERT O’SI0CHAIN
ANSHU PASRICHA

Travis JONATHAN PENN
JENNIFER R. PETERSEN
KATHRYN DEAN PUTNAM
JEREMY DAvID RINE
LAWRENCE J. ROLAND
ABBI R. ROMSHEK

CorEY THOMAS ROTHROCK
JASEN JoHN RUDOLPH
PEDRO ALONSO SALAZAR
ANNA GENEVIEVE SANDALL
KRISTINE MARIE SCHANBACHER
CALYNN MARIE SCHUCK
BriaN R. SCHUMACHER
Brock A. SMITH

TANNER J. SPRACKLEN
KARA E. STOCKDALE
JacoB LAWRENCE STODOLA
NicHoLAs F. SULLIVAN
ANN NicoLE ToSEL



xii ATTORNEYS

BriaN CHRISTOPHER TRACY

JUSTIN CHARLES VALENCIA

SARA MARIE WAGERS-JOHNSON

JEFFREY H. WHITE

ApaMm J. WINTZ

Jessica M. Wortowicz

HaNNAH CATHERINE
WOOLDRIDGE



TABLE OF CASES REPORTED

Alfredson; State V. . ... 477
Allianz Versicherungs-AG; Carlson v. ... ... . i 628
American Fam. Mut. Ins. Co. v. Wheeler ....... ... ... .. ... ... .. ...... 250
Application of O’Siochain, Inre .......... ... ... ... ... ... ... . ... 445
Aurora Co-op; Jacobitz v. ... ... 97
BNSF Railway Co.; Kuhnel v. . ... ... . 541
Board of Regents; Doe V. ... .. ... 990
Board of Regents; Potter v. ... ... ... . ... 732
Brauer; State V. ... ... 81
Bruckner; State V. .. ... 280
Bruno v. Metropolitan Utilities Dist.  ............ ... ... ... ... ... ..... 551
C.E. v. Prairie Fields Family Medicine ............................... 667
Carey v. City of Hastings ... ... .. .. i 1
Cargill Meat Solutions; ViS0SO V. ... ...ttt 439
Carlson v. Allianz Versicherungs-AG — ........ ... ... . i, 628
Carney v. Miller ... .. .. 400
Castaneda; State V. . ... 289
City of Fremont; Johnson v. ... .. ... 960
City of Hastings; Carey V. . ... ...ttt 1
City of Hastings; SourceGas Distrib. v. .......... ... ... ... ... ... ..... 595
City of Norfolk Bd. of Adjustment; Rodehorst Bros. v. ............... ... 779
Coffey v. Planet Group  ........ ... ..ot 834
Commonwealth Land Title Ins. Co.; Woodle v. .......... ... ... ........ 917
Complaint Against Schatz, Inrte .......... ... ... ... ... ... ... ... ... 952
Counsel for Dis., State ex rel. v. Palik . ........ ... ... ... ... .. ...... 527
Counsel for Dis., State ex rel. v. Pfanstiel —............................ 129
Counsel for Dis., State ex rel. v. Sellers . ...... ... ... ... . ... 776
Counsel for Dis., State ex rel. v. Simon  ........... .. ... ... ... ........ 78
Counsel for Dis., State ex rel. v. Smith . ...... ... ... ... ... ... ..... 755
Counsel for Dis., State ex rel. v. Sundvold ............................ 818
County of Lancaster; Hall v. . ... ... .. . . 969
Dakota D.; Jeremiah J. v. ... ... . 617
Dalland; State V. . ... 231
Danaisha W. et al., In re Interest of ... ... ... ... ... .. ... ... . . . .. ... 27
DeJong; State V. ... 864
Deleon v. Reinke Mfg. Co. .. ... . . 419
Dell Enters.; Liljestrand v. .. ... ... . 242
Doe v. Board of Regents ....... ... ... .. i 990
Doe v. Fireman’s Fund Ins. Co.  ......... ... i, 486
Dragon; State V. . ... 519



xiv TABLE OF CASES REPORTED

Elseman; State V. . ... 134
Ely; State v. .o 147
Ewald; Harold Warp Pioneer Village Found. v. ........................ 19
Fester; State V. ... .o e 40
Filholm; State V. . ... 763
Fireman’s Fund Ins. Co.; Doe V. . ... ... i 486
Frahm; Village of Memphis v. . ... ... . . . 427
Fremont, City of; Johnson v. ... ... . .. . . . 960
Furstenfeld v. Pepin .. ... ... . 12
Gen-X Clothing; Kim v. ... 927
Green; State V. ..ot 212
Hall v. County of Lancaster — ..................iuuiiniuniunannnnn... 969
Hara v. Reichert .. ... .. . 577
Harold Warp Pioneer Village Found. v. Ewald ......................... 19
Harris v. O’CONNOTr .. oot 182
Hastings, City of; Carey V. ........ ..ottt 1
Hastings, City of; SourceGas Distrib. v. ... ... ... . ... ... .. ... 595
Heartland Towing; Wisniewski v. . ........ ... . . .. 548
Hess v. State ..o 559
Homesite Indemnity Co.; Peterson v.  ........ ... .. ... 48
Howard County; Lang v. ... ... . 66
In re Application of O’Siochain  ........ ... ... .. . .. .. . . .. 445
In re Complaint Against Schatz  .......... ... ... ... ... ... ... ... ... .. 952
In re Interest of Danaisha W.etal. ....... ... .. ... ... .. ... ... . .. ... 27
Inre Interest of Kodi L. . ... ... .. e 35
Inre Interest of Landon H. .. ... ... . . . . 105
In re Interest of Marcella G. . ... ... ... . ... .. 566
In re Interest of Nicole M. .. ... .. . 685
In re Interest of Quincy J. ... ... .. 576
In re Interest of Samantha C. ... .. .. ... .. . .. . . 644
In re Interest of Sandra M. .. ... ... . . .. . .. 685
Jacobitz v. Aurora Co-0P ... .ititi e 97
Jensen; ML Manager v. . ... .. 171
Jeremiah J. v. Dakota D. .. ... ... .. 617
Johnson; State V. ... . 190
Johnson v. City of Fremont ............ .. ... ... ... .. i, 960
Juranek; State V. ... 846
Kerford Limestone Co. v. Nebraska Dept. of Rev. ................... ... 653
Kibler v. Kibler ... ... 1027
Kim v. Gen-X Clothing . ... ... . e 927
Kodi L., In re Interest of ... ... ... ... . . . . 35
Kotrous v. Zerbe . ... 1033
Kuhnel v. BNSF Railway Co. ........ ... ... ... .. ... 541
Lancaster, County of; Hall v. .. ... ... .. . . 969

Landon H., In re Interest of ... ... ... . . . . . . . . . 105



TABLE OF CASES REPORTED XV

Lang v. Howard County — .......... ... .. i 66
Liljestrand v. Dell Enters. . ... ... . i 242
ML Manager V. JENSEN ... ..ottt 171
Mantich; State v. .. ... 320
Marcella G., In re Interest of ... ... ... . . . . . . . 566
McKinney v. OKOye .. ... 261
Memphis, Village of v. Frahm . ...... ... . ... . . . ... 427
Metropolitan Utilities Dist.; Bruno v. .......... .. ... ... ... ... ... ..... 551
Miller; Carney V. ...ttt 400
Morales; TOITES V. .ottt e e e e e 587
Mortensen; State V. . ..o 158
Nebraska Dept. of Rev.; Kerford Limestone Co. v. ..................... 653
Nebraska State Patrol; Underwood v. ............ .. ... .. ... i, . 204
Nicole M., In re Interest of ... ... ... . . . 685
Norfolk Bd. of Adjustment, City of; Rodehorst Bros. v. ................. 779
O’Connor; Harris V. ... 182
Okoye; McKinney v. ... 261
O’Siochain, In re Application of ........ ... .. ... ... ... . .. 445
Palik; State ex rel. Counsel for Dis. v. . ......... ... ... . ... . 527
Patton; State V. . ... 899
Pepin; Furstenfeld v. ... ... .. 12
Peterson v. Homesite Indemnity Co. ......... ... .. .. .. .. ... .. .. ... 48
Pfanstiel; State ex rel. Counsel for Dis. v. ........... ... ..., 129
Planet Group; Coffey v. ... .. 834
Potter v. Board of Regents  ............ .. ... ... ... i 732
Prairie Fields Family Medicine; C.E.v. ... ... ... ... .. .. .. ... .. ... 667
Pratt; State V. . ... 455
Quincy J., Inre Interest of . ... ... ... 576
Rader v. Speer AUtO .. ... .. 116
Ramirez; State V. .. ... 356
Reichert; Hara v. .. ... .. . 577
Reinke Mfg. Co.; Deleon v. ... 419
Rice v. Webb . ... 712
Robinson; State V. .. ... 606
RODbINSON; State V. ..ot 799
Rodehorst Bros. v. City of Norfolk Bd. of Adjustment . ................. 779
Ryan; State v. ... .. 938
Samantha C., In re Interest of . ... ... ... ... .. . . . . ... .. 644
Sandra M., In re Interest of ... ... .. . . . . . . 685
Schatz, In re Complaint Against .............. .. ... ... ... 952
Schuller; State V. .. ... 500
Sellers; State ex rel. Counsel for Dis. v. . ......... .. ... ... 776
Simon; State ex rel. Counsel for Dis. v. ... .. .. ... .. . 78
Smith; State ex rel. Counsel for Dis. v.  ........ ... ... ... ... ... 755

SourceGas Distrib. v. City of Hastings ......... ... ... .. ... ... .. ... 595



xvi TABLE OF CASES REPORTED

Speer Auto; Rader v. ... ... 116
State ex rel. Counsel for Dis. v. Palik — ........ . ... .. ... ... . ...... 527
State ex rel. Counsel for Dis. v. Pfanstiel ............................. 129
State ex rel. Counsel for Dis. v. Sellers  ........ ... ... ... ... io... 776
State ex rel. Counsel for Dis. v. Simon  ............. ... ... ... ........ 78
State ex rel. Counsel for Dis. v. Smith ......... ... ... . ... ... . ...... 755
State ex rel. Counsel for Dis. v. Sundvold ............................ 818
State; HesS V. . 559
State v. Alfredson ... ... 477
State v. Brauer .. ... 81
State v. Bruckner . ....... .. ... 280
State v. Castaneda ... ... 289
State v. Dalland .. ... ... .. 231
State v. DeJong ... 864
State v. Dragon ... ... 519
State v. Elseman .. ... 134
State v. Ely .. 147
State V. Fester ... 40
State v. Filholm . ... .. 763
State V. GIeeN .ottt 212
State v. JOhNSON ... ... 190
State v.Juranek ... 846
State v. Mantich .. ... ... 320
State V. MOTtENSEN . ..ottt ettt e e e e e 158
State v. Patton ... ... 899
State v. Pratt ... 455
State v. Ramirez .. ... ... 356
State v. RObINSON .. ..o 606
State v. RODINSON . . ... 799
State v. Ryan ... ... 938
State v. Schuller .. ... . 500
State v. Taylor ... .. 386
State v. Vandever . ... ... 807
State v. Vela-MoONtes .. ..ot 679
State V. YOUNZ ..ottt e 749
Steffy v. Steffy .o 529
Sundvold; State ex rel. Counsel for Dis. v.  ........................... 818
Taylor; State V. ... 386
Torres v. MOrales ... ..ot e 587
Underwood v. Nebraska State Patrol — .......... ... ... .. ... ... .. ...... 204
Vandever; State V. . ... 807
Vela-Montes; State V. . ..ottt 679
Village of Memphis v. Frahm .. ...... ... ... . . . .. ... 427
Visoso v. Cargill Meat Solutions  ............ ... ... ... ... ... ... ..... 439
Webb; RiCe V. .o 712
Wheeler; American Fam. Mut. Ins. Co. v. . ... .. ... ... . .. 250
Wisniewski v. Heartland Towing — ............ ... .. ... ... ... ..., 548

Woodle v. Commonwealth Land Title Ins. Co. ........... ... ... .. ...... 917



TABLE OF CASES REPORTED xvii

Young; State V. ..ot 749

Zerbe; KOtroUS V. oottt e e e e 1033






LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-12-320: Tuttle v. Bunge Milling, Inc. Affirmed in part,
and in part reversed and remanded with directions. Stephan, J.
McCormack, J., participating on briefs.

No. S-12-1020: State v. Gintonio. Affirmed. Wright, J.

No. S-12-1226: In re Trust of Batt. Affirmed. Cassel, J. Miller-
Lerman, J., not participating.

No. S-13-077: Dushan v. Rischling. Affirmed. Stephan, J.

No. S-13-372: State v. Hillard. Affirmed. Heavican, C.J. Cassel,
J., not participating.

No. S-13-502: Davydzenkava v. Davydzenkau. Affirmed in part,
and in part reversed and remanded for further proceedings. Cassel, J.

No. S-13-530: State v. Delgado. Affirmed in part, and in part
remanded with directions. Connolly, J.

No. S-13-732: In re Interest of Taurrencia E. Affirmed in part,
and in part reversed. Connolly, J.

No. S-13-916: In re Interest of Najazia S. Affirmed in part, and
in part reversed. Stephan, J.

(xix)






LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-11-814: State ex rel. Counsel for Dis. v. Gase. Application
for reinstatement of license to practice law in the State of Nebraska
granted.

No. S-13-480: State v. Landera. Affirmed. See, § 2-107(A)(1);
State v. Miller, 284 Neb. 498, 822 N.W.2d 360 (2013).

No. S-13-491: Mid-Plains Comm. Coll. v. Nebraska Comm.
Coll. Ins. Stipulation allowed; appeal dismissed.

No. S-13-721: State v. Cook. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-14-011: Farmington Woods Homeowners Assn. v. Wolf.
Motion of appellant to dismiss appeal sustained; appeal dismissed.

No. S-14-098: State v. Armendariz. Appeal dismissed. See,
§§ 2-107(A)(2) and 2-104(C); Neb. Rev. Stat. § 25-1912 (Reissue
2008).

(xxi)






LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. S-11-438: Jacobson v. Shresta, 21 Neb. App. 102 (2013).
Petition of appellant for further review sustained on December 11,
2013.

No. S-11-504: State v. Kays, 21 Neb. App. 376 (2013). Petition of
appellant for further review sustained on April 16, 2014.

No. A-12-124: Carper v. Carper. Petition of appellant for further
review denied on March 21, 2014, for lack of jurisdiction.

No. A-12-257: State v. Podrazo, 21 Neb. App. 489 (2013).
Petition of appellant for further review denied on February 12, 2014.

No. A-12-349: OSC Ambassador v. Blum. Petition of appellants
for further review denied on March 12, 2014.

No. A-12-461: Belitz v. Belitz, 21 Neb. App. 716 (2014). Petitions
of appellant for further review denied on April 9, 2014.

No. A-12-547: Stitch Ranch v. Double B.J. Farms, 21 Neb.
App. 328 (2013). Petition of appellant for further review denied on
December 11, 2013.

No. A-12-665: Frederick v. Merz. Petition of appellant for further
review denied on January 15, 2014.

No. A-12-666: Biel v. Biel. Petition of appellant for further review
denied on December 18, 2013.

No. A-12-744: Sweet v. Omaha Pub. Power Dist. Petition of
appellant for further review denied on December 11, 2013.

No. A-12-830: Shear v. City of Wayne Civil Serv. Comm., 21
Neb. App. 644 (2014). Petition of appellant for further review denied
on April 16, 2014.

No. A-12-915: Pope-Gonzalez v. Husker Concrete, 21 Neb. App.
575 (2013). Petition of appellant for further review denied on March
12, 2014.

No. A-12-951: State v. Welch. Petition of appellant for further
review denied on January 15, 2014.

No. A-12-963: Roness v. Wal-Mart Stores, 21 Neb. App. 211
(2013). Petition of appellee for further review denied on December
11, 2013.

No. A-12-1012: State v. Lantz, 21 Neb. App. 679 (2014). Petition
of appellant for further review denied on March 12, 2014.

(xxiii)



XXiv PETITIONS FOR FURTHER REVIEW

No. A-12-1027: State on behalf of Savannah E. & Catilyn E. v.
Kyle E., 21 Neb. App. 409 (2013). Petition of appellant for further
review denied on December 11, 2013.

No. S-12-1029: In re Rolf H. Brennemann Testamentary Trust,
21 Neb. App. 353 (2013). Petition of appellant for further review
sustained on December 31, 2013.

No. S-12-1037: Wayne G. v. Jacqueline W., 21 Neb. App. 551
(2013). Petition of appellant for further review granted on February
12,2014.

No. S-12-1042: State Farm Fire & Cas. Co. v. Dantzler, 21 Neb.
App. 564 (2013). Petition of appellee for further review sustained on
February 20, 2014.

No. A-12-1043: Horner v. Horner. Petition of appellee for further
review denied on March 26, 2014.

No. A-12-1055: In re Interest of Landen W. et al. Petition of
appellant for further review denied on January 15, 2014.

No. A-12-1061: State v. York. Petition of appellant for further
review denied on December 18, 2013.

No. A-12-1072: State v. Huff. Petition of appellant for further
review denied on April 9, 2014.

No. A-12-1131: First State Bank & Trust Co. v. Parkview
Development. Petition of appellant for further review denied on
March 26, 2014.

No. A-12-1149: State v. Haynes. Petition of appellant for further
review denied on April 9, 2014.

No. A-12-1154: State v. Pierce. Petition of appellant for further
review denied on December 16, 2013, for lack of jurisdiction.

No. A-12-1158: State v. Robbins. Petition of appellant for further
review denied on January 15, 2014.

No. A-12-1167: State v. Buttercase. Petition of appellant for fur-
ther review denied on February 20, 2014.

No. A-12-1189: State v. Earith. Petition of appellant for further
review denied on January 15, 2014.

No. A-12-1209: In re Interest of Damien S. Petition of appellee
for further review denied on January 15, 2014.

No. A-13-025: State v. Warrack, 21 Neb. App. 604 (2014).
Petition of appellant for further review denied on February 20, 2014.

No. A-13-045: State v. Rush. Petition of appellant for further
review denied on January 30, 2014.

No. A-13-048: In re Estate of Bowley. Petition of appellant for
further review denied on March 28, 2014, as filed out of time.



PETITIONS FOR FURTHER REVIEW XXV

No. S-13-062: State v. Rodriguez. Petition of appellant for further
review sustained on January 23, 2014.

No. A-13-068: State v. Seeger. Petition of appellant for further
review denied on April 9, 2014.

No. A-13-072: State v. Pittman. Petition of appellant for further
review denied on December 18, 2013.

No. A-13-081: State v. Gomez. Petition of appellant for further
review denied on March 12, 2014.

No. A-13-089: Rusty’s Fertilizer v. Maloley. Petition of appellant
for further review denied on March 12, 2014.

No. A-13-104: Midland Properties v. Yah. Petition of appellant
for further review denied on January 7, 2014, as untimely.

No. A-13-115: Duros v. Diversified Enters. Petition of appellant
for further review denied on January 15, 2014.

No. A-13-191: Brown v. Brown. Petition of appellant for further
review denied on January 23, 2014.

No. A-13-227: Becerra v. United Parcel Service. Petition of
appellant for further review denied on April 16, 2014.

No. A-13-232: State v. Wabashaw. Petition of appellant for fur-
ther review denied on December 11, 2013.

No. A-13-241: State v. Esch. Petition of appellant for further
review denied on February 20, 2014.

No. A-13-245: State v. Camacho. Petition of appellant for further
review denied on April 9, 2014.

No. A-13-330: State v. Tjaden. Petition of appellant for further
review denied on December 18, 2013.

No. S-13-339: In re Interest of Joseph S. et al., 21 Neb. App.
706 (2014). Petition of appellant for further review sustained on
March 12, 2014.

No. A-13-340: State v. Fuentes. Petition of appellant for further
review denied on April 16, 2014.

No. A-13-342: In re Interest of Dusti M. Petition of appellant for
further review denied on January 23, 2014.

No. A-13-373: Eyman v. Eyman. Petition of appellant for further
review denied on April 16, 2014.

No. A-13-385: State v. Gatto. Petition of appellant for further
review denied on January 15, 2014.

No. A-13-391: Busch v. Civil Service Commission, 21 Neb. App.
789 (2014). Petition of appellant for further review denied on April
16, 2014.

No. A-13-394: Mark J. v. Darla B., 21 Neb. App. 770 (2014).
Petition of appellant for further review denied on April 16, 2014.



XXVi PETITIONS FOR FURTHER REVIEW

No. A-13-411: State v. Neuberger. Petition of appellant for fur-
ther review denied on April 9, 2014.

No. A-13-414: State v. Rice. Petition of appellant for further
review denied on April 16, 2014.

No. A-13-422: State v. Patti. Petition of appellant for further
review denied on March 12, 2014.

No. A-13-428: In re Interest of Daniel G. et al. Petition of appel-
lant for further review denied on February 12, 2014.

No. A-13-438: State v. Mohammad. Petition of appellant for fur-
ther review denied on March 12, 2014.

No. A-13-475: In re Interest of Lisette M. Petition of appellant
for further review denied on April 9, 2014.

No. A-13-505: State v. Brown. Petition of appellant for further
review denied on April 11, 2014.

No. A-13-515: State v. Firmanik. Petition of appellant for further
review denied on January 15, 2014.

No. A-13-566: State v. Torpy. Petition of appellant for further
review denied on January 15, 2014.

No. A-13-583: State v. Smith. Petition of appellant for further
review denied on April 9, 2014.

No. A-13-601: In re Interest of Ayodele F. Petition of appellant
for further review denied on April 9, 2014.

No. A-13-628: Nelson v. Nelson. Petition of appellant for further
review denied on April 11, 2014.

No. A-13-634: In re Interest of Allen M. et al. Petition of appel-
lant for further review denied on March 19, 2014.

No. A-13-667: Benish v. Houston. Petition of appellant for further
review denied on February 28, 2014, as untimely.

No. A-13-714: State v. Ironbear. Petition of appellant for further
review denied on January 15, 2014.

No. A-13-723: State v. Collins. Petition of appellant for further
review denied on December 11, 2013.

No. A-13-866: State v. Barber. Petition of appellant for further
review denied on March 12, 2014.

No. A-13-940: State v. Voter. Petition of appellant for further
review denied on April 16, 2014.

No. A-13-966: State v. Clausen. Petition of appellant for further
review denied on April 16, 2014.



10.

CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

MIKE CAREY AND BECKY CAREY, APPELLEES, V.
CiTty oF HASTINGS, NEBRASKA, A MUNICIPAL
CORPORATION, APPELLANT.

840 N.W.2d 868

Filed December 13, 2013. No. S-13-110.

Administrative Law: Evidence: Appeal and Error. In reviewing the decision
of an administrative board on a petition in error, both the district court and the
appellate court review the decision of the board to determine whether it acted
within its jurisdiction and whether the decision of the board is supported by
sufficient relevant evidence. The evidence is sufficient, as a matter of law, if an
administrative board could reasonably find the facts as it did on the basis of the
testimony and exhibits contained in the record before it.

Statutes. The interpretation of statutes and regulations presents questions
of law.

Judgments: Appeal and Error. An appellate court independently reviews ques-
tions of law decided by a lower court.

Jurisdiction: Words and Phrases. Subject matter jurisdiction is the power of a
tribunal to hear and determine a case in the general class or category to which
the proceedings in question belong and to deal with the general subject mat-
ter involved.

____. Personal jurisdiction is the power of a tribunal to subject and bind a
particular person or entity to its decisions.

Statutes: Appeal and Error. In the absence of a statutory indication to the con-
trary, an appellate court gives words in a statute their ordinary meaning.
Administrative Law. In the absence of anything to the contrary, language con-
tained in a rule or regulation is to be given its plain and ordinary meaning.

. For purposes of construction, a rule or order of an administrative agency is
treated like a statute.

Statutes: Intent. In construing a statute, a court must look to the statutory objec-
tive to be accomplished, the evils and mischiefs sought to be remedied, and the
purpose to be served. A court must then reasonably or liberally construe the
statute to achieve the statute’s purpose, rather than construing it in a manner that
defeats the statutory purpose.

Appeal and Error. An appellate court is not obligated to engage in an analysis
that is not necessary to adjudicate the case and controversy before it.

()]




2 287 NEBRASKA REPORTS

Appeal from the District Court for Adams County: STEPHEN
R. ILLiNGWORTH, Judge. Reversed.

Michael O. Mead, Special City Attorney, of Whelan, Scherr,
Glen & Mead, P.C., L.L.O., for appellant.

Arthur R. Langvardt, of Langvardt, Valle & James, for
appellees.

Robert F. Bartle, Special Assistant Attorney General, of
Bartle & Geier Law Firm, for amicus curiae Nebraska Board
of Engineers and Architects.

Heavican, C.J., McCorMACK, MILLER-LERMAN, and CASSEL, JJ.

CasseL, J.
INTRODUCTION

A municipal building inspector denied an application for
a building permit because the construction documents were
not prepared by a registered design professional. The city’s
appeals board upheld the denial, but in an error proceeding
initiated by the landowners, the district court reversed. The
city now appeals. Because the building code mandated prepa-
ration of the documents by a registered design professional
“where required”' by Nebraska statutes, our decision turns
upon interpretation of exemptions specified in the Engineers
and Architects Regulation Act®> (Act) and related regulations.
We conclude that the appeals board acted within its jurisdic-
tion and that there was sufficient relevant evidence to support
a reasonable conclusion that the proposed renovation failed to
qualify for statutory and regulatory exemptions to the Act. We
therefore reverse the judgment of the district court.

BACKGROUND
Mike Carey and Becky Carey applied for a building permit
for an interior renovation of a 10,800-square-foot apartment
building located in Hastings, Nebraska. The Careys planned
to convert the building’s 20 apartment units into 10 apartment

! See 2009 International Building Code § 107.1.
2 Neb. Rev. Stat. § 81-3401 et seq. (Reissue 2008 & Cum. Supp. 2012).
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units and to replace the building’s electrical and plumbing sys-
tems. They did not plan to move or alter the building’s load-
bearing walls. The proposed renovation also entailed the instal-
lation of fire-rated doors at the entrance of each apartment
unit and corridor, exit signs above exit doors, and continuous
handrails at each flight of stairs.

The building inspector for the City of Hastings denied the
Careys a building permit based upon his belief that the con-
struction plans submitted by the Careys were required to be
approved by a licensed architect. The applicable building code
required submitted construction documents to be prepared by
a registered design professional where required by statute.
Specifically, § 107.1 of the 2009 International Building Code
provided, in pertinent part: “Submittal documents consisting of
construction documents . . . shall be submitted in two or more
sets with each permit application. The construction documents
shall be prepared by a registered design professional where
required by the statutes of the jurisdiction in which the project
is to be constructed.” (Emphasis in original.)

Under the Act, criminal liability is attached to the unlicensed
practice of architecture or engineering unless such practice is
exempt.’ Section 81-3446(1) provides that the owner of any
real property engages in the practice of architecture or engi-
neering when he or she allows a project to be constructed
on his or her real property unless a licensed professional is
employed to furnish at least minimum construction phase
services or the project is exempt from the Act.* The building
inspector believed that the Careys’ proposed renovation did not
qualify under any exemption to the Act. He therefore denied
the Careys a building permit based upon his belief that the
applicable building code required their construction plans to be
approved by a licensed architect.

The Careys disputed the denial of the building permit and
claimed that their proposed renovation came within an excep-
tion to the Act provided by § 81-3449(5). The exception
provides that the Act’s provisions regulating the practice of

3 See § 81-3442(1).
4 See § 81-3446(1).
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architecture do not apply to “[a]ny alteration, renovation,
or remodeling of a building if the alteration, renovation, or
remodeling does not affect architectural or engineering safety
features of the building.” Because no load-bearing walls were
to be moved or altered and safety features were to be added,
the Careys contended that the renovation qualified under
§ 81-3449(5).

The Careys also claimed that a regulation clarifying
§ 81-3449 established that their project was exempt from
the Act. The Careys cited 110 Neb. Admin. Code, ch. 10,
§ 10.4.1.2 (2008). Section 10.4.1.2 exempts a renovation if the
“area of renovation . . . does not adversely impact the mechani-
cal system; the electrical system; the structural integrity; the
means of egress; and does not change or come into conflict
with the occupancy classification.” (An amendment in 2011
did not change the quoted language.) The Careys contended
that their renovation came within § 10.4.1.2 because the build-
ing’s electrical and plumbing systems were to be replaced and
would therefore not be adversely affected.

The building inspector then sought an opinion from a compli-
ance officer with Nebraska’s Board of Engineers and Architects
(state board) whether the Careys’ proposed construction plans
required a licensed architect’s approval. After reviewing the
drawings submitted by the Careys, the state board sent the
Careys a letter stating that the board believed the renovation
was not exempt under § 81-3449(5) because the renovation
would affect the building’s safety features. The letter further
stated that the board believed 110 Neb. Admin. Code, ch. 10,
§ 10.4.1.2, was inapplicable because the building’s mechanical
and electrical systems and means of egress would be adversely
impacted. The letter explained that the state board concurred
with the building inspector’s determination that the renovation
required the involvement of a licensed design professional and
recommended that the city deny a building permit until such a
professional was retained.

The Careys appealed the denial of the building permit to the
City of Hastings Board of Appeals (appeals board). At the May

5§ 81-3449(5).
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17, 2011, meeting of the appeals board, the Careys’ attorney
emphasized that the Careys believed their proposed renovation
was exempt from the Act under § 81-3449(5) and 110 Neb.
Admin. Code, ch. 10, § 10.4.1.2. The Careys’ attorney further
asserted that the state board only had the authority to prevent
the unauthorized practice of architecture or engineering and did
not have the authority to determine whether a building permit
should be issued.

One member of the appeals board then commented that the
plans submitted by the Careys did not clearly show the exist-
ing structure of the building so that a determination could be
made as to whether the renovation would have an adverse
effect. The board member stated that a design professional
was necessary to make that determination. The board member
then stated that he “would like to entertain a motion that [the
appeals board] uphold the decision from the [state board].”
The Careys’ attorney immediately clarified that the appeals
board was not reviewing the state board’s determination, but
was reviewing the building inspector’s denial of the building
permit. The building inspector also emphasized that the focus
of the motion should be his denial of the permit. Ultimately,
the appeals board’s proceedings show that a motion was
made by another member of the appeals board to “deny the
appeal.” The motion was seconded, and all members present
voted for the motion. Thus, the Careys’ appeal was denied,
which effectively upheld the denial of the permit by the build-
ing inspector.

The Careys next filed a petition in error in the district court
for Adams County pursuant to Neb. Rev. Stat. § 25-1901 et
seq. (Reissue 2008). After a hearing, the court entered an order
overruling the appeals board and ordering that the Careys be
issued a building permit without the requirement of a licensed
architect’s involvement. The court concluded that the appeals
board did not act within its jurisdiction and that there was
insufficient evidence to support the permit’s denial because
the appeals board’s decision was “totally based” upon the state
board’s recommendation. The court further stated that it could
find no authority granting the state board the power to make
recommendations to local building inspectors and that nothing
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within the Act authorized the state board to give advice on
local building projects. Finally, the court concluded that even
if the Act applied to the Careys’ renovation, the project was
exempt under § 81-3449(5).

The city filed a timely notice of appeal. Pursuant to statutory
authority, we moved the case to our docket.®

ASSIGNMENTS OF ERROR
The city assigns that the district court erred in (1) con-
cluding that the appeals board did not fulfill its jurisdictional
requirements, (2) concluding that the appeals board’s decision
was based upon insufficient evidence, and (3) ordering the city
to issue a building permit to the Careys without the require-
ment that they retain a licensed architect.

STANDARD OF REVIEW

[1] In reviewing the decision of an administrative board on a
petition in error, both the district court and the appellate court
review the decision of the board to determine whether it acted
within its jurisdiction and whether the decision of the board
is supported by sufficient relevant evidence.” The evidence is
sufficient, as a matter of law, if an administrative board could
reasonably find the facts as it did on the basis of the testimony
and exhibits contained in the record before it.?

[2,3] The interpretation of statutes and regulations presents
questions of law.” We independently review questions of law
decided by a lower court.!?

ANALYSIS
Our review in this case is limited to whether the appeals
board acted within its jurisdiction and upon sufficient relevant
evidence in affirming the denial of the building permit. We first

® See Neb. Rev. Stat. § 24-1106(3) (Reissue 2008).

" Campbell v. Omaha Police & Fire Ret. Sys., 268 Neb. 281, 682 N.W.2d
259 (2004).

8 Id.
° Blakely v. Lancaster County, 284 Neb. 659, 825 N.W.2d 149 (2012).
10 1d.
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analyze the basis for the board’s jurisdiction and then turn to
the sufficiency of the evidence before the board at its May 17,
2011, meeting.

JURISDICTION OF APPEALS BOARD

[4,5] The parties agree that the district court’s use of the
term “jurisdiction” is somewhat of a misnomer in the sense
that the court was not referring to subject matter or personal
jurisdiction. We have defined subject matter jurisdiction as
the power of a tribunal to hear and determine a case in the
general class or category to which the proceedings in question
belong and to deal with the general subject matter involved."
The parties agree that the appeal was correctly addressed to
the appeals board, which had the authority to review the denial
of the building permit. Personal jurisdiction is the power of a
tribunal to subject and bind a particular person or entity to its
decisions.'? Clearly, the city and the Careys were present at
the hearing on the Careys’ appeal and submitted to the appeals
board’s jurisdiction of their appeal.

When the district court spoke of jurisdiction, it addressed
the appeals board’s reliance on the recommendation from the
state board. However, this conclusion conflates the issue of
jurisdiction with the sufficiency of the evidence. The evidence
relied upon by the appeals board had no bearing upon its
authority to either affirm or overrule the building inspector’s
denial of the building permit. The Careys’ appeal of the denial
of the building permit was properly before the appeals board,
which had the authority to affirm or reverse the denial. The
court therefore erred in finding that the appeals board acted
outside its jurisdiction in affirming the permit’s denial.

SUFFICIENCY OF RELEVANT EVIDENCE
The district court concluded that the appeals board’s deci-
sion to affirm the denial of the building permit was “totally
based” on the state board’s recommendation that a licensed
design professional was required to be retained by the Careys.

' Young v. Govier & Milone, 286 Neb. 224, 835 N.W.2d 684 (2013).
2 1d.
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The court therefore found that the appeals board’s decision was
not made upon sufficient relevant evidence. The court further
concluded that even if the Act applied, the renovation was
exempt under § 81-3449(5).

We disagree with the court’s conclusion that the appeals
board did not base its decision upon sufficient relevant evi-
dence. We emphasize that in the context of a decision made
by an administrative board, evidence is sufficient if the board
reasonably could find the facts as it did on the basis of the tes-
timony and exhibits contained in the record before it."?

First, the district court’s conclusion was based upon an
incorrect reading of the appeals board’s proceedings. The
court partly relied upon one member’s statement expressing
a desire to “entertain a motion” to uphold the state board’s
decision. But this overlooks the discussion that followed
where the Careys’ attorney emphasized the motion should
focus on the building inspector’s decision and the same mem-
ber “concur[red]” in that articulation. The court also relied
upon a snippet of the discussion where the building inspector
appeared to admit that if the state board had disagreed with
his conclusion, he would have reversed his ruling. But this
was immaterial. The record makes it clear that the inspector
had already made his decision. According to the case summary
prepared for the appeals board, the Careys were informed in
writing on September 14, 2010, of the requirement that the
plans be prepared by a licensed architect. The state board’s
action was not taken until April 22, 2011. The inspector’s
willingness to reconsider his decision did not amount to an
abdication of his decisionmaking authority. Thus, the court’s
conclusion that the appeals board “totally based” its deci-
sion on the state board’s recommendation is not supported by
the record.

Second, the record includes sufficient relevant evidence
from which the appeals board could reasonably find that the
Careys’ construction plans were required to be approved by a
licensed architect under the applicable building code. In addi-
tion to the state board’s recommendation, the appeals board

13 See Campbell, supra note 7.
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was presented with the building inspector’s independent con-
clusion that the Careys’ renovation was not exempt from the
Act. The building inspector told the appeals board that it was
“pretty clear” that the Careys’ project required an architect of
record under the Act.

[6,7] Third, the evidence reasonably supported the appeals
board’s conclusion that the Careys’ project did not qualify
under the statutory or regulatory exemptions to the Act. But
before we discuss this evidence, we must examine the statutory
and regulatory exemptions without deference to the appeals
board’s interpretation. In the absence of a statutory indication
to the contrary, an appellate court gives words in a statute their
ordinary meaning.'* Likewise, language in a rule or regulation
is to be given its plain and ordinary meaning."

Contrary to the Careys’ argument, § 81-3449(5) did not
exempt their project from the Act. Section 81-3449(5) exempts
“lalny alteration, renovation, or remodeling of a building if
the alteration, renovation, or remodeling does not affect archi-
tectural or engineering safety features of the building.” The
Careys argue that “no existing architectural or engineering
safety features are affected by the remodeling involved here,
although certain modern safety features arising in the fire
codes are being added, under the supervision of the state fire
marshal and the city’s building inspectors.”'® Thus, the Careys
implicitly argue that because these safety features were gov-
erned by fire codes, they are not “architectural” safety features.
We disagree. The practice of architecture includes “services in
connection with the design and . . . alteration of a building.”"’
Design, in turn, means the “preparation of schematics, layouts,
plans, drawings, specifications, calculations, and other diag-
nostic documents which show the features, scope, and detail
of an architectural or engineering work to be executed.”'®

“ Vlach v. Vlach, 286 Neb. 141, 835 N.W.2d 72 (2013).

15 See Belle Terrace v. State, 274 Neb. 612, 742 N.W.2d 237 (2007).
16 Brief for appellees at 13.

17°§ 81-3420.

18§ 81-3409.
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Compliance with fire, building, plumbing, and similar codes
clearly requires such layouts, plans, drawings, and specifica-
tions to incorporate the necessary features in the design of
a project. The design of the Careys’ renovation entailed the
installation of fire-rated doors at the entrance of each apart-
ment unit and corridor, exit signs above each exit door, and a
continuous handrail at each flight of stairs. Thus, the evidence
was sufficient to reasonably support the conclusion that the
renovation would affect the building’s safety features and was
thereby not exempt from the Act.

[8,9] Similarly, the regulatory exemption did not apply.
The exemption provided by § 10.4.1.2 applies if the “area of
renovation . . . does not adversely impact the mechanical sys-
tem; the electrical system; the structural integrity; the means
of egress; and does not change or come into conflict with the
occupancy classification.”" In analyzing this exemption, we
first reject the Careys’ interpretation that a renovation that
entails the replacement of a building’s structure or systems
cannot be said to “adversely impact” such structure or systems.
Renovations are generally undertaken to improve the condi-
tion of a building or its systems. Thus, to accept the Careys’
interpretation would effectively remove all renovations from
the requirement of oversight by a licensed design professional
and defeat the purpose of the Act. For purposes of construc-
tion, a rule or order of an administrative agency is treated like
a statute.” In construing a statute, we look to the statutory
objective to be accomplished, the evils and mischiefs sought
to be remedied, and the purpose to be served. A court must
then reasonably or liberally construe the statute to achieve
the statute’s purpose, rather than construing it in a manner
that defeats the statutory purpose.?! We therefore interpret the
phrase “adversely impact” as including the replacement of a
building’s structure or systems.

19 See 110 Neb. Admin. Code, ch. 10, § 10.4.1.2.
2 Utelcom, Inc. v. Egr, 264 Neb. 1004, 653 N.W.2d 846 (2002).
! Blakely, supra note 9.
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Here again, the appeals board had sufficient evidence to
reasonably support its conclusion that the renovation failed
to qualify under § 10.4.1.2. The evidence that the building’s
plumbing and electrical systems were to be replaced reason-
ably supported the conclusion that the building’s mechanical
and electrical systems would be adversely affected. The instal-
lation of fire-rated doors at the entrance of each apartment
unit and corridor similarly provided reasonable support for
the conclusion that the means of egress would be adversely
affected. Thus, the evidence reasonably supported the appeals
board’s decision.

We conclude that the evidence before the appeals board rea-
sonably supported the determination that the applicable build-
ing code required the Careys’ submitted plans to be approved
by a licensed design professional. Because we find that the
appeals board acted within its jurisdiction and upon sufficient
relevant evidence, we reverse the court’s order overruling the
permit’s denial.

ORDER TO ISSUE BUILDING PERMIT

[10] Because we conclude that the appeals board acted
within its jurisdiction and upon sufficient relevant evidence,
we need not consider whether the court acted within its
authority in ordering the city to issue a building permit with-
out the requirement of a licensed architect’s involvement.
An appellate court is not obligated to engage in an analysis
that is not necessary to adjudicate the case and controversy
before it.*

CONCLUSION
We reverse the district court’s order overruling the permit’s
denial based upon our conclusion that the appeals board acted
within its jurisdiction and upon sufficient relevant evidence in
affirming the denial of the building permit. Notwithstanding
the state board’s recommendation, the appeals board was pre-
sented with sufficient evidence to conclude that the Careys’

22 Holdsworth v. Greenwood Farmers Co-op, 286 Neb. 49, 835 N.W.2d 30
(2013).
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renovation was not exempt from the Act and that a licensed
architect was required to approve the submitted construction
plans under the applicable building code. We therefore reverse
the court’s order and so need not consider the appropriateness
of the granted relief.

REVERSED.
WRIGHT, J., participating on briefs.
ConNoLLy and STEPHAN, JJ., not participating.

JUSTIN S. FURSTENFELD, APPELLANT, V.
Lisa B. PEPIN, APPELLEE.
840 N.W.2d 862

Filed December 13, 2013. No. S-13-122.
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STEPHAN, J.

In a proceeding commenced by Lisa B. Pepin to modify the
child custody and support provisions of a decree of dissolu-
tion, the district court for Lancaster County ordered Pepin’s
former spouse, Justin S. Furstenfeld, to obtain certain medi-
cal records from two health care providers located outside
Nebraska. The records were eventually to be provided to
Pepin. Furstenfeld appeals from that order. We conclude that
the order does not affect a substantial right and is therefore not
a final, appealable order.

BACKGROUND

In her amended complaint for modification of the dissolution
decree, Pepin alleged that there had been material changes in
circumstances involving Furstenfeld’s “emotional and mental
condition” and his “lifestyle and living arrangements” which
required a modification or suspension of his parenting time
with the couple’s minor child. She also alleged there had been
changes in Furstenfeld’s financial circumstances which neces-
sitated a modification of child support. Furstenfeld filed an
answer generally denying these allegations. He also filed a
counterclaim alleging Pepin had interfered with his exercise of
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his parenting time and relationship with the child, and request-
ing that sole custody be awarded to him. In his counterclaim,
Furstenfeld stated that he resided in Texas. Furstenfeld later
voluntarily dismissed the counterclaim.

During the pendency of the modification proceeding, Pepin
filed a “Motion for Order Releasing Medical Records.” The
motion stated that Furstenfeld had consented in a deposition
to Pepin’s review of his medical records but then refused to
sign releases which would enable Pepin to obtain his treat-
ment records from health care providers located in Texas and
Tennessee. Pepin alleged that the records were “necessary for
the upcoming trial on parenting time” and that the health care
providers would not release the records without a court order
or an authorization signed by Furstenfeld.

After conducting a hearing on the motion, the court entered
an order finding that Pepin had become aware of the medical
records “in the course of discovery,” that she had requested
production of the records by Furstenfeld, and that he had
responded by stating that he had no such records in his pos-
session or control. The court also found that because the two
health care providers were beyond its jurisdiction, there was no
mechanism for Pepin to obtain the records other than through
“suitable waivers and/or releases” executed by Furstenfeld. The
court ordered Furstenfeld to execute the documents necessary
to obtain the records from the facilities and to have the records
delivered to his attorney, who was then required to review
them and either provide copies to Pepin or file an appropriate
objection with the court. The court also ordered both parties
and their attorneys not to publicly disclose any information
contained in such records, other than through an offer as evi-
dence at trial.

Furstenfeld perfected a timely appeal from this order, which
we moved to our docket on our own motion pursuant to our
authority to regulate the caseloads of the appellate courts of
this state.'

! See, Neb. Rev. Stat. § 24-1106(3) (Reissue 2008); Neb. Ct. R. App. P.
§ 2-102(C) (rev. 2012).
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ASSIGNMENT OF ERROR
Furstenfeld contends, restated, that the district court had no
authority to order him to obtain the records from the health
care providers for eventual production to Pepin and therefore
erred in doing so.

STANDARD OF REVIEW
[1] A jurisdictional question which does not involve a fac-
tual dispute is determined by an appellate court as a matter of
law, which requires the appellate court to reach a conclusion
independent of the lower court’s decision.

ANALYSIS

[2] Before reaching the legal issues presented for review, it
is the duty of an appellate court to determine whether it has
jurisdiction over the matter before it, irrespective of whether
the issue is raised by the parties.* We therefore consider
the threshold question of whether the order challenged by
Furstenfeld is a final, appealable order over which we may
exercise appellate jurisdiction.

[3,4] For an appellate court to acquire jurisdiction of an
appeal, there must be a final order entered by the tribunal
from which the appeal is taken.* The three types of final
orders which may be reviewed on appeal are (1) an order
which affects a substantial right and which determines the
action and prevents a judgment, (2) an order affecting a sub-
stantial right made during a special proceeding, and (3) an
order affecting a substantial right made on summary applica-
tion in an action after judgment is rendered.’ The order in this
matter did not determine the action and prevent a judgment,
and it was not made on summary application in an action after
judgment was rendered. We therefore focus our inquiry on
whether it affected a substantial right and was made during a
special proceeding.

2 Steven S. v. Mary S., 277 Neb. 124, 760 N.W.2d 28 (2009).
3 Sutton v. Killham, 285 Neb. 1, 825 N.W.2d 188 (2013).

4 Steve S.v. Mary S., supra note 2.

S 1d.
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[5,6] “Special proceedings” include civil statutory rem-
edies not encompassed in chapter 25 of the Nebraska Revised
Statutes.® Proceedings regarding modification of a marital dis-
solution, which are controlled by Neb. Rev. Stat. § 42-364
(Supp. 2013), are special proceedings, as are custody deter-
minations, which are also controlled by § 42-364.7 Thus, the
order from which Furstenfeld appeals was entered in a spe-
cial proceeding.

[7-9] A substantial right is an essential legal right, not a
mere technical right.® A substantial right is affected if the order
affects the subject matter of the litigation, such as diminishing
a claim or defense that was available to an appellant prior to
the order from which an appeal is taken.’ Here, although the
order at issue does not cite to any specific provision of the
Nebraska Court Rules of Discovery in Civil Cases,' it is clear
that it was entered in response to a dispute which arose in the
course of pretrial discovery. The order recites that Furstenfeld’s
treatment at the two out-of-state facilities became known “in
the course of discovery” and that Pepin had served a request
for production of the medical records, to which Furstenfeld
had responded that the records were not in his possession or
control. This reflects the general procedure set forth in § 6-334
of the discovery rules for obtaining discovery in the form of
documents from an opposing party. Where, as here, this proce-
dure does not result in the requested production, the request-
ing party may seek an order of the court to compel discovery
pursuant to § 6-337. Although the district court did not cite this
rule as authority for its order, we conclude that it can be fairly
characterized as an order compelling discovery. Discovery
orders are not generally subject to interlocutory appeal because
the underlying litigation is ongoing and the discovery order is

¢ See id.

7 Id.

8 Id.

°Id.

10 Neb. Ct. R. Disc. §§ 6-301 to 6-337.
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not considered final."! However, if the discovery order affects
a substantial right and was made in a special proceeding, it
is appealable.'?

In two cases involving contested issues of parental fitness
for custody, we held that discovery orders did not affect a par-
ent’s substantial right and were therefore not appealable. In In
re Guardianship of Sophia M.,"* grandparents seeking appoint-
ment as guardians of their maternal granddaughter obtained
an order requiring the mother of the child to undergo a mental
examination. Although we concluded that the guardianship
proceeding constituted a special proceeding, we held that the
discovery order did not affect the mother’s substantial rights
because it did not diminish her ability to contest any adverse
results or present evidence of her own fitness to have custody
of the child. We further noted:

Although a mental examination, once ordered and per-
formed, cannot be undone, we are not convinced that any
harm caused by waiting to appeal the order until after
final judgment is sufficient to warrant an interlocutory
appeal. In contrast, allowing an interlocutory appeal in
this case promotes significant delay in the guardianship
proceedings and the ultimate resolution of [the minor
child’s] custody."

We applied the same reasoning in Steven S. v. Mary S.,"5 a
proceeding to modify the child custody provisions of a decree
of dissolution. We held that an order requiring the mother to
undergo a psychological examination requested by the father
to determine her parental fitness did not affect the mother’s
substantial rights and was therefore not appealable. And we
noted that “if warranted, an egregious error made by the court

" Steven S. v. Mary S., supra note 2; In re Guardianship of Sophia M., 271
Neb. 133, 710 N.W.2d 312 (2006).

2 1d.

13 In re Guardianship of Sophia M., supra note 11.
4 Id. at 138,710 N.W.2d at 317.

15 Steven S.v. Mary S., supra note 2.



18 287 NEBRASKA REPORTS

in ordering a mental examination could be challenged by the
aggrieved party in a mandamus action.”!

Also instructive on this issue is Schropp Indus. v. Washington
Cty. Atty.’s Ofc.,'” an appeal from an order in an ancillary dis-
covery proceeding which required a party to produce certain
documents. We held that neither the final order statute nor the
collateral order doctrine provided a basis for appellate jurisdic-
tion. Assuming without deciding that an ancillary discovery
proceeding was a special proceeding, we concluded that the
discovery order did not affect a substantial right because any
error could be “effectively vindicated in an appeal from the
final judgment.”!®

Applying these principles, we conclude that the order requir-
ing Furstenfeld to obtain and produce the medical records did
not affect his substantial rights. The order does not impair his
ability to assert a privilege or object to the admissibility of the
records at trial. His claim that the court exceeded its authority
in ordering him to sign the authorizations necessary to obtain
the records can be preserved for resolution in any appeal from
the final judgment on the application for modification of cus-
tody and child support. And we note that the order specifically
requires that the records, once obtained, may be used by the
parties solely as evidence in this case. The order does not affect
a substantial right, and it is therefore not appealable.

CONCLUSION
For the reasons discussed, there is no final, appealable
order before us, and we therefore lack appellate jurisdiction.
Accordingly, we dismiss the appeal.
APPEAL DISMISSED.

16 1d. at 132, 760 N.W.2d at 35.

17" Schropp Indus. v. Washington Cty. Atty.’s Ofc., 281 Neb. 152, 794 N.W.2d
685 (2011).

8 1d. at 159, 794 N.W.2d at 692.
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STEPHAN, J.

The Harold Warp Pioneer Village Foundation (Foundation)
owns and operates the Pioneer Village Museum in Minden,
Nebraska. The Foundation also owns and operates a nearby
motel and campground; both are used primarily by museum
visitors. For many years, the museum, the motel, and the camp-
ground have all been granted property tax exemptions. When
the Kearney County Board of Equalization granted the exemp-
tions for 2011, state tax officials appealed to the Nebraska Tax
Equalization and Review Commission (TERC), contending
the motel and campground were not entitled to exemptions.
TERC agreed, and the Foundation has appealed from those
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determinations. We conclude that the motel and campground
are beneficial to the museum and reasonably necessary to fur-
ther its educational mission and are therefore entitled to prop-
erty tax exemptions.

BACKGROUND

The Foundation is a Nebraska nonprofit corporation which
owns and operates the museum. The museum is an educational
institution designed to preserve history and technology for
future generations. The museum displays approximately 50,000
exhibits in 28 buildings on 20 acres of land. A museum patron
wishing to view every exhibit offered would need to visit the
museum every day for more than 1 week. Approximately 30
percent of museum patrons spend more than 1 day viewing
the exhibits.

The Foundation also owns and operates an 88-room motel
and a campground located near the museum. The campground
offers sites for recreational vehicles and tents. The motel and
campground are open to the public, but their primary purpose
is to lodge patrons of the museum. Of the 17,072 guests of the
motel and campground in 2010, only 4.2 percent did not attend
the museum. There are no other lodging facilities in Minden
or Kearney County suitable to accommodate museum patrons.
The closest campground is 12 miles away, and the closest
motel is approximately 20 miles away. Without the revenue
generated by the motel and campground, the museum would
not have sufficient funds to continue its operations.

The Foundation applied for and was granted property tax
exemptions for the museum, the motel, and the campground
every year from 1984 to 2010. In 2011, the Foundation again
applied for these property tax exemptions. The county assessor
recommended an exemption be granted for the museum but
denied exemptions for the motel and campground. However,
the board granted all three exemptions.

Doug Ewald, the Nebraska Tax Commissioner, and Ruth
Sorensen, the Nebraska Property Tax Administrator, perfected
appeals to TERC. One appeal challenged the exemptions for
the motel, and another appeal challenged the exemption for
the campground. TERC conducted a consolidated hearing and
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ultimately determined that because the motel and campground
were not used exclusively for educational purposes, neither
was entitled to tax exemptions under Nebraska law.! The
Foundation filed timely appeals, which we consolidated for
briefing and oral argument.

ASSIGNMENTS OF ERROR

The Foundation assigns that TERC erred in finding that
(1) the motel and campground were not used exclusively for
educational purposes, (2) competent evidence was presented
to rebut the presumption that the board faithfully performed
its duties and had sufficient competent evidence to make its
determinations, and (3) the board’s decision was arbitrary
or unreasonable.

STANDARD OF REVIEW

[1,2] Appellate courts review decisions rendered by TERC
for errors appearing on the record.? When reviewing a judg-
ment for errors appearing on the record, an appellate court’s
inquiry is whether the decision conforms to the law, is sup-
ported by competent evidence, and is neither arbitrary, capri-
cious, nor unreasonable.’

[3] An appellate court reviews questions of law arising
during appellate review of decisions by TERC de novo on
the record.*

ANALYSIS
The property tax exemption at issue in these cases is gov-
erned by § 77-202. With certain exceptions not applicable
to this case, the statute provides that property in Nebraska

! See Neb. Rev. Stat. § 77-202(1)(d) (Supp. 2011).

2 Neb. Rev. Stat. § 77-5019(5) (Cum. Supp. 2010); Krings v. Garfield
Cty. Bd. of Equal., 286 Neb. 352, 835 N.W.2d 750 (2013). See Bethesda
Found. v. Buffalo Cty. Bd. of Equal., 263 Neb. 454, 640 N.W.2d 398
(2002).

3 Lozier Corp.v. Douglas Cty. Bd. of Equal., 285 Neb. 705, 829 N.W.2d 652
(2013); Schuyler Apt. Partners v. Colfax Cty. Bd. of Equal., 279 Neb. 989,
783 N.W.2d 587 (2010).

* Lozier Corp.v. Douglas Cty. Bd. of Equal., supra note 3.
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“owned by” an educational organization “for the exclusive
benefit” of that organization is exempt from property tax if it
is “used exclusively for educational” purposes.® An educational
organization includes “a museum or historical society oper-
ated exclusively for the benefit and education of the public.”®
“Exclusive use” means the predominant or primary use of the
property as opposed to incidental use.’

The relevant facts summarized above are not in dispute.
The parties agree that the museum is operated exclusively for
educational purposes. They also agree that the primary purpose
of both the motel and the campground is to provide lodging
for museum patrons. But the parties disagree as to whether the
motel and campground are “used exclusively” for educational
purposes so as to be entitled to property tax exemptions.

The Foundation argues that because approximately 95 per-
cent of the motel and campground guests are museum patrons,
the motel and campground are used exclusively to further the
educational purposes of the museum. In essence, the Foundation
concedes that the motel and campground are not educational
in and of themselves. But it argues that they should be con-
sidered to be used for educational purposes because they are
beneficial to the museum and reasonably necessary to support
its operation, which is an educational purpose. In other words,
the Foundation asks us to view the entire global structure of
its operation as one integrated body that exclusively promotes
educational purposes.

On the other hand, the Tax Commissioner and the Property
Tax Administrator ask us to focus more narrowly on the use
of the motel and campground. They contend that because
these facilities are used only for lodging, which itself is not
an educational use, any incidental benefit they may have
to the museum is not sufficient to exempt them from prop-
erty taxation.

5§ 77-202(1)(d).
6§ 77-202(1)(d)(B).

7 See, 350 Neb. Admin. Code, ch. 40, § 005.03 (2013); Fort Calhoun Bapt.
Ch. v. Washington Cty. Bd. of Eq., 277 Neb. 25, 759 N.W.2d 475 (2009);
Bethesda Found. v. Buffalo Cty. Bd. of Equal., supra note 2.
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TERC concluded on the basis of the undisputed facts that
the Foundation was not entitled to exemptions for the motel
and campground. Under our standard of review, we must
decide whether this determination “conforms to the law.”® In
the context of this case, we regard this as a question of law
which we review de novo on the record.’

TERC found our 1961 decision in Doane College v. County
of Saline' to be “controlling.” In that case, Doane College
applied for tax-exempt status for two separate facilities located
on its campus. One was a residence reserved for the college
president, and the other was an apartment complex located on
campus and provided for the exclusive use of new faculty. The
county board determined that neither property was tax exempt.
Doane College appealed to the district court—this was prior
to the existence of TERC—and that court determined that the
president’s residence was exempt but the faculty apartments
were not.

Doane College then appealed to this court. We affirmed the
judgment of the district court. In doing so, we found various
factors supporting the exemption for the president’s residence,
including that the president was required to live in the resi-
dence; that the residence was used as a reception area for fac-
ulty, foreign visitors, and trustees; and that the residence was
used for various student gatherings. We also noted that one
room of the residence was used as the president’s library and
office. We held that this evidence demonstrated that the resi-
dence was used exclusively for educational purposes, because
the primary or dominant use of the property was for education,
and that thus, the president’s residence was exempt from prop-
erty taxation.

We concluded that the faculty apartments were not exempt,
reasoning they were located on the main campus and were
rented at fair market value to new faculty who were permit-
ted but not required to reside there. We noted that more than

8 Lozier Corp. v. Douglas Cty. Bd. of Equal., supra note 3; Schuyler Apt.
Partners v. Colfax Cty. Bd. of Equal., supra note 3.

°1d.
19 Doane College v. County of Saline, 173 Neb. 8, 112 N.W.2d 248 (1961).
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two-thirds of the faculty resided elsewhere. And we reasoned
that although faculty residing in the apartments sometimes met
with students there, any educational use of the faculty apart-
ments was remote, and that their primary or dominant use was
not for educational purposes. We also specifically noted that
the apartments were in direct competition with privately owned
property for renters.

As in Doane College, the issue in this case is not whether
the Foundation uses its property for an educational purpose,
but, rather, how much of its property is used for that purpose.
Two cases decided by this court after Doane College provide
the proper analytical framework for resolving this issue. Lariat
Boys Ranch v. Board of Equalization" involved a contiguous
1,000-acre tract owned by a nonprofit corporation which oper-
ated it as a “ranch home” for “indigent and wayward boys.”
The property owner contended that the entire tract was used
for this purpose and was therefore exempt. The county, on the
other hand, contended that the exemption should be limited to
the 5 acres on which the boys’ residences and school build-
ing were located. The county argued that the remaining land,
most of which was used for grazing and farming, should not
be exempt. We held that the entire tract was exempt because it
was reasonably needed to promote the nonprofit’s educational
goals and was not excessive for that purpose. We noted that the
determination of which facilities were reasonably necessary to
carry out the educational goals of an entity should be under-
taken on a case-by-case basis.

We again addressed the issue of whether specific property
should be included within an exemption granted to a nonprofit
corporation in Immanuel, Inc. v. Board of Equal.” In that
case, it was undisputed that the property owner was entitled to
tax exemptions for its hospital and hospital grounds because
they were used for charitable purposes. The hospital built a
childcare facility on its campus for the exclusive use of its
employees in order to promote recruitment and retention of

' Lariat Boys Ranch v. Board of Equalization, 181 Neb. 198, 199, 147
N.W.2d 515, 516 (1966).

12 Immanuel, Inc. v. Board of Equal., 222 Neb. 405, 384 N.W.2d 266 (1986).
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professional employees. The hospital appealed from a denial
of its application for tax exemption for the childcare facil-
ity. This court determined the childcare facility was entitled
to the requested exemption. Distinguishing Doane College,
upon which the county relied, we held that the childcare
facility directly benefited the hospital by alleviating staffing
problems and thus aided the primary nursing care to patients,
and was therefore “reasonably necessary for the operation of
the hospital.”!?

Based upon the reasoning of Lariat Boys Ranch and
Immanuel, Inc., it is clear that our inquiry in this case cannot
be narrowly focused on whether the overnight lodging pro-
vided by the Foundation’s motel and campground is an edu-
cational purpose, as the Tax Commissioner and Property Tax
Administrator contend. Rather, we must undertake a broader
examination of whether those lodging facilities are reason-
ably necessary to the educational mission of the Foundation’s
museum, based upon the specific facts presented here.

The record reflects that the museum is unusual if not
unique because of the combination of two factors. First, the
museum houses an extensive public collection which cannot
be viewed in a single day, thus creating a demand for con-
venient, nearby lodging for those visitors who wish to spend
more than 1 day viewing the museum’s exhibits. Second, the
museum is situated in a relatively small community which
has no public lodging facilities other than those offered by
the Foundation.

The Tax Commissioner and Property Tax Administrator con-
cede in their brief that the primary purpose of the Foundation’s
motel and campground “is to lodge patrons of the Museum.”'
The record reflects that the properties are being used predomi-
nantly for that purpose. Although the motel and campground
are open to the public, they are utilized primarily by visitors
to the museum. In each of the years from 1990 through 2010,
at least 95.5 percent of the persons who stayed at the motel
and campground were museum visitors. A significant majority

B Id. at 411, 384 N.W.2d at 270.
14 Brief for appellees at 6.
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of these were persons who did not reside in Nebraska. In
2010, all of the campground guests and 99.9 percent of the
motel guests were from outside Kearney County. It was
estimated that 30 percent of these museum visitors viewed
exhibits for more than 1 day; those who did and wished to
stay overnight in Minden had to utilize the Foundation’s motel
or campground.

The record includes a letter from the Internal Revenue
Service dated August 18, 1983, granting the Foundation’s
request for exemption from federal income tax under
§ 501(c)(3) of the Internal Revenue Code. Although this docu-
ment is not controlling on any of the issues in this case, it is
instructive in its characterization of the relationship between
the Foundation’s museum, motel, and campground. In deter-
mining that the motel and campground were not an “unrelated
trade or business” that would be subject to income tax not-
withstanding the fact that they are owned by an exempt entity,
the Internal Revenue Service stated:

Your operation of the . . . motel [and] campground
. . is for the purpose of enabling your visitors to remain
long enough to take in the full extent of your educational
exhibits, the purpose of your exemption. Because there
are not facilities of this type within a reasonable prox-
imity to your exhibit, the time a visitor could or would
spend would be sharply curtailed, i.e., to approximately
half a day, yet it takes a full day or more to appreciate
all your historical and educational presentations. Making
it possible for visitors to get a full measure of the educa-
tional aspects is substantially related to the accomplish-
ment of your exempt purposes.
(Emphasis supplied.) Although this characterization of the
relationship of the museum and the Foundation’s lodging
facilities was made more than 30 years ago, it reflects the
relationship that existed in 2011 as reflected in the record in
these cases.

On the basis of that record, we conclude that TERC erred
in determining that the Foundation was not entitled to exemp-
tions for its motel and campground properties. The issue is
not whether “lodging” is an educational use in an abstract
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sense, but, rather, whether these specific lodging facilities
were reasonably necessary to accomplish the educational pur-
pose of the Foundation in the operation of its museum. Just as
the grazing and farming lands were reasonably necessary to
the charitable and educational purposes of the boys’ ranch in
Lariat Boys Ranch and the childcare facility was reasonably
necessary to accomplish the charitable purposes of the hospital
in Immanuel, Inc., the operation of the motel and campground
by the Foundation is reasonably necessary to the accomplish-
ment of its educational mission.

Because we conclude that TERC erred as a matter of law in
vacating and reversing the decisions of the board, we need not
consider the Foundation’s remaining assignments of error.

CONCLUSION

For the reasons discussed, we reverse TERC’s decisions
which vacated and reversed the decisions of the board, and
we remand each cause to TERC with directions to affirm
the board’s decision granting property tax exemptions to the
Foundation for its motel and campground properties for the tax
year 2011.

REVERSED AND REMANDED WITH DIRECTIONS.

IN RE INTEREST OF DANAISHA W. ET AL.,
CHILDREN UNDER 18 YEARS OF AGE.
STATE OF NEBRASKA, APPELLEE, V.

DENNISCA W., APPELLANT.
840 N.W.2d 533

Filed December 13, 2013. No. S-13-218.

1. Juvenile Courts: Appeal and Error. An appellate court reviews juvenile cases
de novo on the record and reaches its conclusions independently of the juvenile
court’s findings.

2. Jurisdiction: Appeal and Error. A jurisdictional question which does not
involve a factual dispute is determined by an appellate court as a matter of law.

3. Juvenile Courts: Jurisdiction: Appeal and Error. In a juvenile case, as in any
other appeal, before reaching the legal issues presented for review, it is the duty
of an appellate court to determine whether it has jurisdiction over the matter
before it.
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4. Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire
jurisdiction of an appeal, there must be a final order entered by the court from
which the appeal is taken.

5. Final Orders: Appeal and Error. Among the three types of final orders which
may be reviewed on appeal is an order that affects a substantial right made during
a special proceeding.

6. Juvenile Courts: Appeal and Error. A proceeding before a juvenile court is a
special proceeding for appellate purposes.

7. Child Custody: Visitation: Final Orders: Appeal and Error. Orders which
temporarily suspend a parent’s custody and visitation rights do not affect a sub-
stantial right and are therefore not appealable.

8. Juvenile Courts: Parental Rights: Parent and Child: Time: Final Orders.
Whether a substantial right of a parent has been affected by an order in juvenile
court litigation is dependent upon both the object of the order and the length of
time over which the parent’s relationship with the juvenile may reasonably be
expected to be disturbed.

Appeal from the Separate Juvenile Court of Lancaster
County: LINDA S. PORTER, Judge. Appeal dismissed.

Hazell G. Rodriguez, of Legal Aid of Nebraska, for appellant.

Joe Kelly, Lancaster County Attorney, and Carolyn C. Bosn
for appellee.

HEeavican, C.J., WRIGHT, CoNNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

STEPHAN, J.

Dennisca W. is the mother of six minor children who are the
subject of a juvenile proceeding pending in the separate juve-
nile court of Lancaster County. She appeals from an order of
that court, contending that its provisions with respect to visita-
tion amount to an improper delegation of the juvenile court’s
authority to the Department of Health and Human Services
(DHHS). The State contends that the order is not appealable.
We agree with the State and therefore dismiss the appeal for
lack of jurisdiction.

BACKGROUND
Of the six children involved in this case, the oldest child
was born in 2004 and the youngest children, twins, were
born in 2010. Insofar as we can determine from the record,
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the children’s fathers have not been made parties to the juve-
nile proceedings.

This juvenile proceeding began in March 2011, when an
order for temporary custody was entered based on reports of
domestic abuse and after Dennisca left her infant unattended
while seeking medical treatment for one of her other children.
The children were adjudicated on May 12, 2011, after Dennisca
entered a plea of no contest. The juvenile court made find-
ings that the children were at risk of harm due to domestic
violence in the home. It also found that after the twins’ birth,
meconium test results for one of the twins showed the presence
of marijuana.

The children were originally placed with their maternal
grandmother. Dennisca was permitted to live in the same home,
and the children were returned to her custody in January 2012,
with a requirement that she and the children continue to reside
with the grandmother. It was subsequently discovered that
Dennisca and the children were frequently staying with other
family members, and the children were again removed from
her custody and were placed in foster homes.

The juvenile court conducted a review hearing on October
29, 2012, and entered a dispositional order on November 1.
In that order, the court found that reasonable efforts had been
made to return legal custody of the children to Dennisca, but
that doing so would be contrary to the welfare of the children
due to Dennisca’s “lack of appropriate behaviors in interac-
tions with her children and others”; her “relapse in the use of
controlled substances and failure to successfully complete sub-
stance abuse treatment”’; and her “failure to date to demonstrate
a safe, stable, and drug-free and violence-free environment
for her children.” The court further found that “the health and
safety of the minor children require said children’s continued
removal from the family home” and that it was “in the chil-
dren’s best interests and welfare that they remain in out-of-
home placements at this time.”

The court overruled Dennisca’s request to place the chil-
dren back with their maternal grandmother. The court ordered
Dennisca to establish a safe and stable home and a legal means
of support for herself and her children, to abstain from alcohol
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and nonprescribed controlled substances, and to participate in
individual therapy sessions “to address anger management,
healthy interpersonal relationships, social skills, including
working cooperatively with others involved in her children’s
lives, and abstinence from controlled substances.” The order
also provided: “Visitation/parenting time between [Dennisca]
and the minor children is temporarily suspended at this time.”
There was no appeal from this order.

On December 6, 2012, the State filed a motion for termi-
nation of parental rights. The case came before the court on
December 18 for a hearing on Dennisca’s motion to reinstate
visitation rights, which the court overruled after receiving evi-
dence. After providing Dennisca with a copy of the motion to
terminate parental rights, the court scheduled an adjudication
hearing on the motion for January 29, 2013. There was no
appeal from this order.

At the January 29, 2013, hearing, the court advised Dennisca
of her rights with respect to the motion to terminate her paren-
tal rights and received her plea of “denial.” After stating that
it would conduct a formal hearing on the motion to terminate
parental rights on March 21, the court accepted Dennisca’s
request to conduct a review hearing on the issue of visitation.
The court thereafter received evidence on the visitation issue,
including a court report submitted by DHHS, a report of the
guardian ad litem, documents compiled by KVC Behavioral
Healthcare regarding care plans for the children, and a report
from the Nebraska Foster Care Review Office. Dennisca testi-
fied at the hearing, as did the DHHS caseworker assigned to
the case.

In an order entered on February 11, 2013, the juvenile court
found that services had been provided in compliance with the
case plan and that Dennisca had made no sustained progress
to alleviate the causes of the adjudication and the children’s
out-of-home placements. The court ordered that the children
remain in the temporary custody of DHHS for placement,
treatment, and care, and further ordered that DHHS could not
change the foster placements without prior court approval. The
court ended its temporary suspension of Dennisca’s visitation
rights, but imposed specific conditions upon such visitation. It
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ordered that Dennisca could have visitation with each of the
children at a location selected by DHHS, fully supervised by
a therapist, DHHS caseworker, or family support worker who
is familiar with the child. Visitation with each of the children
was to be separate. The order further provided that Dennisca
could be required to meet with any therapist who was super-
vising a visit prior to the visit to “go over ground rules and
suggestions.” She was also directed not to discuss with the
children the pending termination proceeding or the children’s
placement. In addition, no other persons were to be present
during the visitation except Dennisca and the individual des-
ignated by DHHS to supervise the visit. The order provided:
“If [Dennisca] is unwilling to abide by any ground rules and
the restrictions as to the visitation as set forth herein, visitation
with that child or those children shall remain suspended pend-
ing further hearing before this Court.”

On March 5, 2013, Dennisca filed a motion to compel, ask-
ing the court to enter an order directing DHHS to immediately
schedule visitation based on the February 11 order. The motion
stated that Dennisca’s counsel had encountered difficulty in
making arrangements with DHHS for the visits ordered by the
court. On March 8, 3 days after filing the motion to compel,
and before any disposition by the juvenile court, Dennisca filed
a notice of appeal from the February 11 order.

While the appeal was pending before the Nebraska Court
of Appeals, the State filed a motion for summary dismissal
pursuant to Neb. Ct. R. App. P. § 2-107(B)(1) (rev. 2012), con-
tending that there was no final, appealable order. The Court of
Appeals denied the motion. We subsequently moved the case
to our docket on our own motion, pursuant to our statutory
authority to regulate the caseloads of the appellate courts of
this state.'

ASSIGNMENTS OF ERROR
Dennisca contends that the juvenile court erred in (1) del-
egating its authority to DHHS and therapists to determine and

! See, Neb. Rev. Stat. § 24-1106(3) (Reissue 2008); Neb. Ct. R. App. P.
§ 2-102(C) (rev. 2012).



32 287 NEBRASKA REPORTS

enforce their own conditions for visitation; (2) determining that
visitation with the children should be separate, contrary to the
best interests of the children and despite Dennisca’s progress
and improvement; and (3) creating a conditional order, which
Dennisca contends is unreasonable and void.

STANDARD OF REVIEW
[1,2] An appellate court reviews juvenile cases de novo on
the record and reaches its conclusions independently of the
juvenile court’s findings.? A jurisdictional question which does
not involve a factual dispute is determined by an appellate
court as a matter of law.?

ANALYSIS

[3-6] The State reasserts its argument that we lack appellate
jurisdiction because there was no final, appealable order by
the juvenile court. In a juvenile case, as in any other appeal,
before reaching the legal issues presented for review, it is the
duty of an appellate court to determine whether it has jurisdic-
tion over the matter before it.* For an appellate court to acquire
jurisdiction of an appeal, there must be a final order entered
by the court from which the appeal is taken.” Among the three
types of final orders which may be reviewed on appeal is an
order that affects a substantial right made during a special
proceeding.® A proceeding before a juvenile court is a special
proceeding for appellate purposes.” Therefore, we must con-
sider whether the order of the juvenile court which imposed
conditions and restrictions upon Dennisca’s visitation with her
children affected a substantial right.

2 In re Interest of Edward B., 285 Neb. 556, 827 N.W.2d 805 (2013); In re
Interest of Kendra M. et al., 283 Neb. 1014, 814 N.W.2d 747 (2012).

3 In re Adoption of Amea R., 282 Neb. 751, 807 N.W.2d 736 (2011); In re
Interest of Jamyia M., 281 Neb. 964, 800 N.W.2d 259 (2011).

4 In re Interest of Meridian H., 281 Neb. 465, 798 N.W.2d 96 (2011); In re
Interest of Taylor W., 276 Neb. 679, 757 N.W.2d 1 (2008).

5 Selma Development v. Great Western Bank, 285 Neb. 37, 825 N.W.2d 215
(2013).

° See id.

7 In re Interest of Jamyia M., supra note 3.
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[7] We have held that where an order from a juvenile court
is already in place and a subsequent order merely extends the
time for which the previous order is applicable, the subsequent
order by itself does not affect a substantial right and does not
extend the time in which the original order may be appealed.®
The State contends that this rule applies here because the juve-
nile court’s order of February 11, 2013, imposing conditions
on Dennisca’s visitation rights, was merely a continuation of
its order of November 1, 2012, suspending those rights, from
which Dennisca did not appeal. But the State’s position is
incorrect because the November 1 order explicitly stated that
Dennisca’s visitation and parenting time were ‘“temporarily
suspended.” Orders which temporarily suspend a parent’s cus-
tody and visitation rights do not affect a substantial right and
are therefore not appealable.’

[8] However, we find the February 11, 2013, order was not
a final order for a different reason. Whether a substantial right
of a parent has been affected by an order in juvenile court
litigation is dependent upon both the object of the order and
the length of time over which the parent’s relationship with
the juvenile may reasonably be expected to be disturbed.!’
Although the February 11 order was not specifically designated
as “temporary” in nature, it was effectively so, because on
the same date, the court scheduled the hearing on the State’s
motion to terminate parental rights for March 21. Borrowing
from our final order jurisprudence in juvenile cases, we held in
In re Guardianship of Sophia M."' that an order which denied
a mother visitation with her child pending a final hearing on
the custodial grandparents’ petition for guardianship did not
affect the mother’s substantial right, because the hearing was
scheduled for 3 weeks later. We reasoned that “since the order

8 In re Guardianship of Rebecca B. et al., 260 Neb. 922, 621 N.W.2d 289
(2000).

 See, Steven S. v. Mary S., 277 Neb. 124, 760 N.W.2d 28 (2009); In re
Guardianship of Sophia M., 271 Neb. 133, 710 N.W.2d 312 (2006).

10 1n re Adoption of David C., 280 Neb. 719, 790 N.W.2d 205 (2010); Steven
S.v. Mary S., supra note 9.

""" In re Guardianship of Sophia M., supra note 9.
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effectively denied visitation only until the final guardianship
hearing, the length of time that [the mother’s] relationship with
[the child] was to be disturbed was brief, and the order was not
a permanent disposition.”'?

Given the procedural posture of this case at the time the
February 11, 2013, visitation order was entered, the order
could be expected to affect Dennisca’s relationship with her
children only until such time as the juvenile court ruled on
the State’s motion to terminate her parental rights. It is that
disposition which will determine whether the parental rela-
tionship will continue and, if so, under what conditions. Had
this appeal not been taken, the resolution of the motion to
terminate parental rights would likely have occurred within a
few weeks after entry of the visitation order. As we noted in
In re Guardianship of Sophia M., the fact that an appeal has
delayed final disposition “is unfortunate but irrelevant in our
determination whether the order, when issued, affected a sub-
stantial right.”"?

We conclude that because the February 11, 2013, order
related to visitation and was necessarily temporary in nature,
it did not affect a substantial right and was not a final,
appealable order. Accordingly, we dismiss the appeal for lack
of jurisdiction.

CONCLUSION
For the reasons discussed, we find that this court lacks juris-
diction and that the appeal must be dismissed.
APPEAL DISMISSED.

12 Id. at 139, 710 N.W.2d at 317.
B1d.
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IN RE INTEREST OF Kobpr1 L., A CHILD UNDER 18 YEARS OF AGE.
STATE OF NEBRASKA, APPELLEE, V.
MICHAEL L., APPELLANT.
840 N.W.2d 538

Filed December 13, 2013. No. S-13-242.

1. Juvenile Courts: Appeal and Error. An appellate court reviews juvenile cases
de novo on the record and reaches its conclusions independently of the juvenile
court’s findings.

2. Paternity. The proper legal effect of a signed, unchallenged acknowledgment of
paternity is a finding that the individual who signed as the father is in fact the
legal father.

3. ___ . An acknowledgment of paternity can be challenged on the basis of fraud,
duress, or material mistake of fact.

4. Appeal and Error. In order to be considered by an appellate court, an alleged
error must be both specifically assigned and specifically argued in the brief of the
party asserting the error.

5. ___ . Errors assigned but not argued will not be addressed on appeal.

6. ___ . An issue not presented to or passed on by the trial court is not appropriate
for consideration on appeal.

Appeal from the County Court for Madison County: Ross A.
STOFFER, Judge. Affirmed.

Joel E. Carlson, of Stratton, DeLay, Doele, Carlson &
Buettner, P.C., L.L.O., for appellant.

Gail E. Collins, Deputy Madison County Attorney, for
appellee.

Bradley C. Easland, of Morland, Easland & Lohrberg, P.C.,
guardian ad litem.

WRrIGHT, CoNNOLLY, STEPHAN, MCcCORMACK, MILLER-LERMAN,
and CAsSEL, JJ.

WRIGHT, J.
NATURE OF CASE
Michael L. appeals his exclusion and dismissal from the
juvenile proceedings involving Kodi L. The juvenile court dis-
missed Michael because it found that the acknowledgment of
paternity signed by him was fraudulent. Although Michael was
not Kodi’s biological father, he was named as Kodi’s father
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in the juvenile proceedings based upon the acknowledgment
of paternity.

Under Neb. Rev. Stat. § 43-1409 (Reissue 2008), a notarized
acknowledgment of paternity creates a rebuttable presumption
of paternity that can be challenged only on the basis of fraud,
duress, or material mistake of fact. In the instant case, the
juvenile court found that the acknowledgment of paternity was
fraudulent, because Michael knew when he signed it that he
was not Kodi’s biological father. Therefore, the presumption of
paternity was rebutted, and the court dismissed Michael from
the proceedings. We affirm.

SCOPE OF REVIEW
[1] We review juvenile cases de novo on the record and
reach our conclusions independently of the juvenile court’s
findings. In re Interest of Edward B., 285 Neb. 556, 827
N.W.2d 805 (2013).

FACTS

Shawntel H. gave birth to Kodi in August 2012. Shortly
after Kodi’s birth, Shawntel and Michael signed a sworn
acknowledgment of paternity naming Michael as Kodi’s bio-
logical father before a notary public. When they executed the
acknowledgment of paternity, both Shawntel and Michael were
aware that Michael was not Kodi’s biological father. Despite
this fact, they requested that the birth certificate name Michael
as the father and that Kodi take Michael’s last name. In the
months following Kodi’s birth, Michael lived with Shawntel
and Kodi in an apartment.

On December 5, 2012, Kodi was removed from the home
based on Shawntel’s use and sale of methamphetamine. The
State subsequently filed an amended juvenile petition alleging
that Kodi was a child within Neb. Rev. Stat. § 43-247(3)(a)
(Reissue 2008). Shawntel admitted the allegations, and the
county court for Madison County, sitting as a juvenile court,
granted the petition for adjudication. It ordered that Kodi be
placed in the custody of the Department of Health and Human
Services. In the amended petition, Michael was identified as
Kodi’s father.
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On February 15, 2013, Kodi’s guardian ad litem moved to
exclude Michael from the juvenile proceedings, challenging
on the basis of fraud the acknowledgment of paternity signed
by Michael. The guardian ad litem alleged that the acknowl-
edgment was fraudulent because Shawntel and Michael signed
it despite knowing that Michael was not Kodi’s biologi-
cal father.

On February 21, 2013, the juvenile court held a hearing on
the motion to exclude. At this hearing, Michael was present
and was acknowledged as “[t]he juvenile’s father.”

In support of the motion to exclude, the guardian ad
litem presented testimony from Kari Kraenow, the Department
of Health and Human Services caseworker assigned to the
case. Following Kodi’s removal from the home, Kraenow
had talked with Shawntel and Michael about Kodi’s pater-
nity. Both Shawntel and Michael told Kraenow that Shawntel
was already pregnant when they met, but that Shawntel did
not want the biological father to be involved. Shawntel and
Michael told Kraenow that Michael signed the acknowl-
edgment of paternity because they both wanted him to be
Kodi’s father. According to Kraenow, Shawntel recognized
that “Jack D.” was Kodi’s biological father, but she identified
Michael as the “legal father.” Kraenow also testified that both
Shawntel and Michael admitted to knowing Michael was not
Kodi’s biological father when they signed the acknowledg-
ment of paternity.

On cross-examination, Michael told a similar story regarding
why he signed the acknowledgment of paternity. He admitted
that he and Shawntel knew when they signed the acknowledg-
ment that he was not Kodi’s biological father. They signed it
because they wanted Michael “to be the father.” According to
Michael, he and Shawntel “didn’t want [the biological father]
to being [sic] any part of . . . Kodi’s life. And so [Michael]
stepped up as a man to be the father of that child.” Despite
testifying that he did not read the acknowledgment before
signing it, Michael stated that he knew the acknowledgment
was “to clarify who the parents were.” He would not admit
that he knew the acknowledgment was false when he signed
it, but seemed to believe that the biological father did not need
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to be involved or did not have the right to be involved because
the pregnancy was the result of an alleged rape. (Shawntel had
never filed a complaint about the alleged rape or reported it to
the authorities.)

Evidence was adduced that Michael was facing charges and
possible incarceration for 13 felony counts. The guardian ad
litem also offered into evidence a “DNA Test Report” showing
that there was a O-percent probability that Michael was Kodi’s
biological father.

At the conclusion of the hearing, the juvenile court found
that the guardian ad litem had met its burden under § 43-1409
to rebut the presumption of paternity arising from the nota-
rized acknowledgment of paternity. The court found that the
acknowledgment was fraudulent because “both Shawntel . . .
and Michael . . . admitted that at the time they signed said
document they both knew that Michael . . . was not the bio-
logical father of Kodi.” Because the presumption was rebutted,
the court ruled that the acknowledgment was “of no force and
effect at this point in time.” Based on the DNA test results, the
court found that “there is a zero percent chance that [Michael]
is the biological father of Kodi.” Therefore, it concluded that
“there is nothing in the Juvenile Petition filed herein that
applies to Michael . . . as he is not the biological father of
Kodi . . . nor is he the step-parent to Kodi.” Accordingly,
the court granted the guardian ad litem’s motion to exclude
Michael and dismissed him from the proceedings.

Michael timely appeals. Pursuant to our statutory authority
to regulate the dockets of the appellate courts of this state, we
moved the case to our docket. See Neb. Rev. Stat. § 24-1106(3)
(Reissue 2008).

ASSIGNMENT OF ERROR
Michael assigns that the juvenile court erred in excluding
him as a party to the proceedings.

ANALYSIS
[2,3] The juvenile court excluded Michael because it found
that the presumption of paternity arising from the notarized
acknowledgment of paternity had been successfully rebutted.
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Our case law provides that “the proper legal effect of a signed,
unchallenged acknowledgment of paternity is a finding that the
individual who signed as the father is in fact the legal father.”
Cesar C. v. Alicia L., 281 Neb. 979, 985, 800 N.W.2d 249,
254 (2011). However, an acknowledgment of paternity can be
challenged “on the basis of fraud, duress, or material mistake
of fact.” § 43-1409. In the instant case, the juvenile court deter-
mined that the acknowledgment was fraudulent and, accord-
ingly, set it aside as having no legal effect.

[4,5] Michael does not argue that it was error to set aside
the acknowledgment as fraudulent. In order to be considered
by an appellate court, an alleged error must be both specifi-
cally assigned and specifically argued in the brief of the party
asserting the error. J.P. v. Millard Public Schools, 285 Neb.
890, 830 N.W.2d 453 (2013). Errors assigned but not argued
will not be addressed on appeal. Peterson v. Ohio Casualty
Group, 272 Neb. 700, 724 N.W.2d 765 (2006). Therefore,
because Michael does not argue that it was error to set aside
the acknowledgment, we do not review the juvenile court’s
decision to set it aside.

[6] Michael argues that the juvenile court erred in excluding
him from the proceedings because he “was an active physical
custodian and caregiver of [Kodi].” Brief for appellant at 6.
But he did not make that argument before the juvenile court.
When announcing its ruling, the juvenile court emphasized
multiple times that Michael was excluded only to the extent
that he was not Kodi’s legal father, as had been alleged in
the amended petition. Michael then asked whether he might
be allowed to participate on other grounds, and the juve-
nile court left open the possibility that he could participate
based on “another legal theory” besides paternity. Despite that
opportunity, the record does not reflect that Michael has made
any motions in the juvenile court to intervene or be named
as a party in Kodi’s juvenile proceedings on the basis of any
relationship besides paternity. “[A]n issue not presented to or
passed on by the trial court is not appropriate for consideration
on appeal.” Sherman T. v. Karyn N., 286 Neb. 468, 475, 837
N.W.2d 746, 753 (2013). Michael did not argue before the
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juvenile court that he was Kodi’s custodian. Therefore, we do
not consider that argument on appeal.

In summary, Michael argues that he should be included as
a party on grounds not presented to the juvenile court. Yet,
he fails to challenge the juvenile court’s key decision leading
to his exclusion—the setting aside of the acknowledgment of
paternity as fraudulent. As such, the only question properly
before this court is whether the juvenile court erred in dismiss-
ing Michael from the proceedings after it had set aside the
acknowledgment of paternity.

We find no error in this regard. Once the acknowledg-
ment was set aside, Michael could no longer claim that he
was Kodi’s legal father. And the evidence before the juvenile
court conclusively established that Michael was not Kodi’s
biological father. The acknowledgment was Michael’s sole
basis for claiming that he was Kodi’s father. Therefore, once
the acknowledgment was set aside, he had no interest in the
juvenile proceedings as a father. The juvenile court did not err
in excluding Michael, because he was neither the legal nor the
biological father.

CONCLUSION
For the aforementioned reasons, we affirm the juve-
nile court’s order dismissing Michael from the juvenile
proceedings.
AFFIRMED.
HEeavican, C.J., not participating.

STATE OF NEBRASKA, APPELLEE, V.
GREGORY D. FESTER II, APPELLANT.
840 N.W.2d 543

Filed December 13, 2013. No. S-13-401.

1. Effectiveness of Counsel: Appeal and Error. A claim that defense counsel
provided ineffective assistance presents a mixed question of law and fact.
An appellate court reviews the district court’s factual findings for clear error.
Whether defense counsel’s performance was deficient and whether the defendant
was prejudiced by that performance are questions of law that the appellate court
reviews independently of the district court’s decision.
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2. Postconviction: Pleas: Waiver: Effectiveness of Counsel. While normally a
voluntary guilty plea waives all defenses to a criminal charge, in a postconviction
proceeding brought by a defendant convicted because of a guilty plea or a plea
of no contest, a court will consider an allegation that the plea was the result of
ineffective assistance of counsel.

3. Postconviction: Effectiveness of Counsel: Proof: Appeal and Error. In order
to establish a right to postconviction relief based on a claim of ineffective assist-
ance of counsel, the defendant has the burden, in accordance with Strickland v.
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), to show
that counsel’s performance was deficient and that counsel’s deficient performance
prejudiced the defense in his or her case.

4. Effectiveness of Counsel: Proof. To show deficient performance, a defendant
must show that counsel’s performance did not equal that of a lawyer with ordi-
nary training and skill in criminal law in the area.

5. Effectiveness of Counsel: Pleas: Proof. To show prejudice when the alleged
ineffective assistance relates to the entry of a plea, the defendant must show that
there is a reasonable probability that, but for counsel’s errors, he or she would not
have entered the plea and would have insisted on going to trial.

6. Effectiveness of Counsel: Proof. The two prongs of the ineffective assistance
test under Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984), deficient performance and prejudice, may be addressed in
either order.

7. Effectiveness of Counsel: Presumptions: Appeal and Error. The entire ineffec-
tiveness analysis is viewed with a strong presumption that counsel’s actions were
reasonable and that even if found unreasonable, the error justifies setting aside
the judgment only if there was prejudice.

Appeal from the District Court for Cass County: RANDALL L.
REHMEIER, Judge. Affirmed.

Michael Ziskey, of Fankhauser, Nelsen, Werts, Ziskey &
Merwin, P.C., for appellant.

Jon Bruning, Attorney General, and Melissa R. Vincent for
appellee.
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STEPHAN, J.

Pursuant to a plea agreement, Gregory D. Fester II pled
guilty to two counts of second degree murder and one count
of use of a weapon to commit a felony. He was sentenced to
two terms of life imprisonment on the murder convictions
and to a term of 10 to 20 years in prison on the weapon
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conviction, the sentences to be served consecutively. On
direct appeal, we rejected his claim that these sentences were
excessive.! Fester then filed a motion for postconviction
relief, which the district court denied after conducting an evi-
dentiary hearing. Fester now appeals from that order. Finding
no error, we affirm.

FACTS

Fester was originally charged with two counts of first degree
murder and two counts of use of a weapon to commit a felony.
The charges were based on the deaths of Wayne and Sharmon
Stock in rural Murdock, Nebraska, on or about April 17, 2006.
Counsel was appointed to represent Fester.

The State attempted to amend the original information to
allege aggravating factors and make Fester eligible for the
death penalty,> but his counsel successfully challenged the
amendment, thus removing death as a possible penalty for
Fester. The attorney’s time records indicate that he or his
firm spent approximately 285 hours preparing for trial. In this
process, counsel learned that there was substantial evidence
against Fester, including Fester’s statements, DNA evidence,
and the statements of Fester’s codefendant, Jessica Reid.

Approximately 1 month prior to the date set for trial,
Fester’s attorney negotiated a plea agreement for him. Pursuant
to the agreement, the charges were reduced to two counts of
second degree murder and one count of use of a weapon to
commit a felony. Counsel was prepared to try the case, but he
thought the plea agreement was advantageous to Fester because
second degree murder is punishable by 20 years to life in
prison,> while the only possible sentence Fester could receive
for first degree murder was life in prison.* Counsel hoped that
by reaching the plea agreement, Fester, who was 19 years old
when the crimes were committed, would be sentenced to a term
of years, rather than life. In Nebraska, an offender sentenced to

! State v. Fester, 274 Neb. 786, 743 N.W.2d 380 (2008).

2 See Neb. Rev. Stat. § 29-1603 (Reissue 2008).

3 See Neb. Rev. Stat. §§ 28-105 and 28-304 (Reissue 2008).
4 See § 28-105 and Neb. Rev. Stat. § 28-303 (Reissue 2008).
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a term of years is eligible for parole, but an offender subject to
a life sentence is not unless the sentence is commuted to a term
of years by the Nebraska Board of Pardons.’

The written plea agreement expressly states that the statutory
penalty for second degree murder is a minimum of 20 years in
prison and a maximum of life imprisonment. It further states:
“The Court can impose any sentence within the statutory range
and both parties are free to argue at [the] time of sentencing
as to what sentence should be imposed. There is no agreement
as to the sentence to be imposed.” The plea agreement further
states that Fester had adequate time to discuss his defenses
and options with his counsel and that Fester understood the
provisions of the agreement. It also contains a clause noting
that the agreement “contains all of the promises, agreements,
and understandings between the parties.” Fester read the plea
agreement, entered his initials at the bottom of each page of the
agreement, and signed the agreement.

Prior to accepting Fester’s pleas, the district court engaged
in a lengthy colloquy with him which included an advisement
of the possible statutory penalties for second degree murder.
Fester informed the court that he understood the possible
penalties. Fester further acknowledged that he had had ample
opportunity to review the case with his attorney and that he
agreed to the plea agreement and wanted to enter it. He further
stated that he was satisfied with his attorney’s services.

After accepting the guilty pleas, the district court sentenced
Fester to life imprisonment on both convictions of second
degree murder and to 10 to 20 years in prison on the weapon
conviction, the sentences to run consecutively. The same attor-
ney represented Fester on direct appeal, in which we affirmed
his sentences.®

Fester then filed this postconviction action. His original
motion asserted eight grounds. The district court granted him
an evidentiary hearing on two grounds alleging ineffective
assistance of counsel, and it denied relief with respect to the

5> See, Neb. Const. art. IV, § 13; Neb. Rev. Stat. § 83-1,110 (Reissue 2008);
Poindexter v. Houston, 275 Neb. 863, 750 N.W.2d 688 (2008).

® State v. Fester, supra note 1.
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remaining allegations. Fester did not appeal from that order,
and that decision is therefore final and not the subject of
this appeal.’

The district court then conducted an evidentiary hearing
on Fester’s allegations of ineffective assistance of counsel.
Evidence received at the hearing included the plea agreement,
the transcript of the hearing during which Fester’s pleas were
accepted, and the depositions of Fester and the attorney who
represented him in the criminal prosecution and on direct
appeal. After reviewing this evidence, the district court deter-
mined that Fester had failed to meet his burden of proving
his pleas were the result of ineffective assistance of counsel,
and therefore denied postconviction relief. Fester filed this
timely appeal.

ASSIGNMENT OF ERROR
Fester’s sole assignment of error is that the district court
erred in finding that his guilty pleas were not the result of inef-
fective assistance of counsel.

STANDARD OF REVIEW

[1] A claim that defense counsel provided ineffective assist-
ance presents a mixed question of law and fact.® We review
the district court’s factual findings for clear error.” However,
whether defense counsel’s performance was deficient and
whether the defendant was prejudiced by that performance are
questions of law that we review independently of the district
court’s decision.!

ANALYSIS
[2] For the sake of completeness, we note that Fester’s
ineffective assistance of counsel claims are properly before
us. His guilty pleas did not waive the claim; while normally
a voluntary guilty plea waives all defenses to a criminal

7 See State v. Timmens, 282 Neb. 787, 805 N.W.2d 704 (2011).
8 See State v. Edwards, 284 Neb. 382, 821 N.W.2d 680 (2012).
° See id.

1014d.
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charge, in a postconviction proceeding brought by a defendant
convicted because of a guilty plea or a plea of no contest, a
court will consider an allegation that the plea was the result of
ineffective assistance of counsel."! And Fester’s claims are not
procedurally barred because he was represented by the same
counsel at trial and on appeal, and thus postconviction is the
proper forum to raise his ineffective assistance of trial coun-
sel claims."

[3-7] Certain general principles govern our consideration of
Fester’s claims. In order to establish a right to postconviction
relief based on a claim of ineffective assistance of counsel,
the defendant has the burden, in accordance with Strickland
v. Washington,"” to show that counsel’s performance was defi-
cient and that counsel’s deficient performance prejudiced the
defense in his or her case.'"* To show deficient performance, a
defendant must show that counsel’s performance did not equal
that of a lawyer with ordinary training and skill in criminal
law in the area.'” To show prejudice when the alleged inef-
fective assistance relates to the entry of a plea, the defend-
ant must show that there is a reasonable probability that,
but for counsel’s errors, he or she would not have entered
the plea and would have insisted on going to trial."® The
two prongs of this test, deficient performance and prejudice,
may be addressed in either order.'”” The entire ineffectiveness
analysis is viewed with a strong presumption that counsel’s
actions were reasonable and that even if found unreasonable,

W State v. Dunster, 278 Neb. 268, 769 N.W.2d 401 (2009).

12 See, State v. Robinson, 285 Neb. 394, 827 N.W.2d 292 (2013); State v.
McKinney, 279 Neb. 297, 777 N.W.2d 555 (2010).

13 Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

14 State v. Dunkin, 283 Neb. 30, 807 N.W.2d 744 (2012); State v. Golka, 281
Neb. 360, 796 N.W.2d 198 (2011).

15 State v. Watt, 285 Neb. 647, 832 N.W.2d 459 (2013).
16 See State v. Dunkin, supra note 14.

17 See, id.; State v. Golka, supra note 14; State v. Vo, 279 Neb. 964, 783
N.W.2d 416 (2010).
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the error justifies setting aside the judgment only if there
was prejudice.'®

In Fester’s brief to this court, he asserts that his counsel
was ineffective in three respects. We examine each of them
in turn.

INVESTIGATION AND REVIEW
BY COUNSEL

Fester alleges that his counsel provided ineffective assist-
ance because he did not directly review any discovery mate-
rials with Fester and did not adequately investigate the case.
Fester alleges that because of these alleged shortcomings, he
was forced to enter his guilty pleas.

The district court examined this claim in light of all the
evidence presented and found that Fester failed to establish
that counsel provided ineffective assistance. The court largely
limited its analysis to whether counsel’s performance was
deficient. In doing so, it found that Fester’s claims were sub-
stantially negated by the statements he made on the record at
the time he entered his pleas—specifically, that he was satis-
fied with counsel’s representation and that he had had ample
time to discuss the case with him. Further, the court relied
upon counsel’s testimony that although he did not give dis-
covery reports directly to Fester, he kept Fester informed on
an “‘ongoing’” basis of what he was reviewing and met with
Fester 10 times outside of the courtroom. The court also found
that Fester’s counsel spent approximately 285 hours preparing
for trial and that he continued to prepare until the plea agree-
ment was reached. None of these factual findings are clearly
erroneous, and we agree that on these facts, counsel did not
perform deficiently. We affirm the district court’s finding that
counsel was not ineffective in this regard.

PROMISE OF 21- TO 35-YEAR
SENTENCES
Fester claims that his attorney told him he would be sen-
tenced to 21 to 35 years in prison on the second degree murder

18 State v. Dunkin, supra note 14.
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convictions and that but for this assurance, he would not have
entered into the plea agreement. But the district court found
the evidence refuted this claim and that counsel did not per-
form deficiently. Specifically, the court found that prior to
accepting the plea, Fester was advised that the possible penalty
for second degree murder was 20 years to life in prison. The
court also credited his attorney’s testimony that he did not
tell Fester he would be sentenced to 20 to 35 years in prison
on the murder convictions and 1 to 5 years in prison on the
weapon conviction. In addition, the record demonstrates that
the plea agreement itself set forth the possible penalties for
second degree murder and that Fester read and signed the plea
agreement. We agree with the district court that the evidence
establishes that Fester’s counsel did not perform deficiently
in this respect and therefore did not provide Fester ineffective
assistance of counsel.

TRIAL PREPARATION

Fester alleges that although trial was set for February 26,
2007, by January 19, his attorney had not taken any deposi-
tions, subpoenaed any witnesses, or discussed Fester’s right
to testify in his own defense at trial. He implies that due to
this lack of preparation, he was coerced into entering into the
plea agreement.

But Fester testified that at the time he entered his pleas,
he understood his attorney was prepared to try the case. He
also informed the court during the plea colloquy that he was
satisfied with his attorney’s services and had had ample time
to review the case and the plea agreement with him. This evi-
dence directly negates his claim that he was forced to enter the
pleas because he thought his attorney was unprepared for trial.
We further note the record demonstrates that counsel engaged
in substantial pretrial preparation and that in the course of
doing so, he was confronted with significant evidence against
Fester. Under the circumstances, it was a reasonable strategy
to enter into the plea agreement which reduced the charges
to second degree murder."” We agree with the district court

19 See, generally, State v. Edwards, supra note 8.
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that Fester’s counsel did not provide ineffective assistance in
this regard.

CONCLUSION
For all of the foregoing reasons, we affirm the decision of

the district court denying postconviction relief.

AFFIRMED.

DOWAYNE PETERSON, APPELLANT, V. HOMESITE INDEMNITY
CoMPANY, A KANSAS CORPORATION, APPELLEE.
840 N.W.2d 885

Filed December 20, 2013. No. S-12-875.

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment was granted and gives that party the benefit of all reasonable
inferences deducible from the evidence.

____. An appellate court will affirm a lower court’s grant of summary
judgment if the pleadings and admitted evidence show that there is no genuine
issue as to any material facts or as to the ultimate inferences that may be drawn
from the facts and that the moving party is entitled to judgment as a matter
of law.

Insurance: Contracts: Judgments: Appeal and Error. The interpretation of an
insurance policy presents a question of law that an appellate court decides inde-
pendently of the trial court.

Summary Judgment. Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose that there is no genuine issue as to any
material fact or as to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of law.

. Summary judgment proceedings do not resolve factual issues, but instead
determine whether there is a material issue of fact in dispute.

__ . If a genuine issue of fact exists, summary judgment may not properly
be entered.

Summary Judgment: Proof. The party moving for summary judgment has the
burden to show that no genuine issue of material fact exists and must produce
sufficient evidence to demonstrate that the moving party is entitled to judgment
as a matter of law.

Bailment: Words and Phrases. Bailment is defined as the delivery of personal
property for some particular purpose or on mere deposit, upon a contract, express
or implied, that after the purpose has been fulfilled, it shall be redelivered to the
person who delivered it or otherwise dealt with according to that person’s direc-
tions or kept until reclaimed, as the case may be.




PETERSON v. HOMESITE INDEMNITY CO. 49
Cite as 287 Neb. 48

9. : ____ . Bailment involves the delivery of personal property by one person
to another in trust for a specific purpose, with a contract, express or implied, that
the trust shall be faithfully executed and the property returned or duly accounted
for when the special purpose is accomplished.

10. Conversion: Words and Phrases. Conversion is any unauthorized or wrongful
act of dominion exerted over another’s property which deprives the owner of his
property permanently or for an indefinite period of time.

Appeal from the District Court for Sarpy County: MAax
KELcH, Judge. Reversed and remanded for further proceedings.
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WRIGHT, J.

I. NATURE OF CASE

This case presents the issue whether Dowayne Peterson
suffered a loss of personal property due to theft, as defined
in his homeowner’s insurance policy. The question presented
in this appeal is whether there is a material issue of fact
in dispute.

Peterson contracted with a “shipper agent” to move his
household goods and personal property from Nebraska to
Florida. Individuals contacted by the shipper agent took pos-
session of Peterson’s property and demanded additional pay-
ment before delivery of the property to Florida. The property
was never delivered to Florida or returned to Peterson.

Peterson’s  insurer, Homesite Indemnity = Company
(Homesite), denied coverage, claiming that a theft had not
occurred. The district court found no material issues of fact in
dispute and concluded that a theft had not occurred. It granted
summary judgment in favor of Homesite.

Because there are genuine issues of material fact whether
there was a theft, we reverse the judgment of the district court
and remand the cause for further proceedings.



50 287 NEBRASKA REPORTS

1. SCOPE OF REVIEW

[1] In reviewing a summary judgment, an appellate court
views the evidence in the light most favorable to the party
against whom the judgment was granted and gives that party
the benefit of all reasonable inferences deducible from the evi-
dence. Shada v. Farmers Ins. Exch., 286 Neb. 444, 840 N.W.2d
856 (2013).

[2] An appellate court will affirm a lower court’s grant of
summary judgment if the pleadings and admitted evidence
show that there is no genuine issue as to any material facts or
as to the ultimate inferences that may be drawn from the facts
and that the moving party is entitled to judgment as a matter
of law. Id.

[3] The interpretation of an insurance policy presents a
question of law that we decide independently of the trial court.
Alsidez v. American Family Mut. Ins. Co., 282 Neb. 8§90, 807
N.W.2d 184 (2011).

III. FACTS

In August 2007, Peterson obtained a homeowner’s insur-
ance policy from Homesite for his apartment in Bellevue,
Nebraska. This policy insured against the “direct physical loss”
of Peterson’s personal property or that of his immediate fam-
ily when caused by any of 16 listed perils, including theft. The
term “theft” was not defined.

Peterson owned a house in Florida. On July 15, 2008,
Peterson contacted United States Van Lines of Texas (USVLT)
to move his personal property from Bellevue to Florida.
He entered into a contract that provided for the disassem-
bly, loading, transport, unloading, and reassembly of up
to 8,000 pounds of household goods for an estimated cost
of $3,845.37.

The final cost for the move would be determined based on
the actual weight of the shipment. If “any additional pieces,
packing services, weight or labor services [were] added at
the origin or destination to those quoted,” Peterson would be
charged additional amounts. Peterson waived his right to have
USVLT perform a visual estimate and instead prepared an
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inventory of the items to be moved, which USVLT then used
to calculate the estimated cost.

The contract provided that USVLT was to serve only as the
“moving coordinator/shipper agent” and would not physically
move Peterson’s property. USVLT was “not responsible for any
acts or omissions of the Carrier or its employees or agents.”
Peterson was “subject to all applicable laws and the general
terms and conditions of the Carrier,” which included a require-
ment that he “may not receive possession of [his] goods until
all charges are paid in full.”

On Friday, August 15, 2008, men named “Arthur” and
“Earl” arrived at Peterson’s apartment in a U-Haul truck. They
identified themselves as being with USVLT. Peterson was
concerned because they had arrived in a U-Haul instead of “a
long moving truck.” USVLT confirmed that it had sent Arthur
and Earl to complete Peterson’s move and explained that their
normal moving truck had broken down. USVLT arranged
for Desmond Campbell —Arthur and Earl’s superior—to call
Peterson with reassurance that the U-Haul would hold all of
Peterson’s property. But everything did not fit in the U-Haul,
and Campbell arranged for a second truck to load the remain-
der of Peterson’s property. Arthur agreed to tow Peterson’s
wife’s vehicle behind the U-Haul, for which Peterson paid
$500 cash.

Arthur and Earl left around noon on Saturday, August 16,
2008, with the full U-Haul and the vehicle. They expected
to deliver Peterson’s property to his residence in Florida on
Sunday. On Saturday night, a Budget truck arrived to move
the remainder of Peterson’s property. Once Peterson received
verification from Campbell that the men with the truck worked
for Campbell, the two men loaded the remaining items and left.
For simplicity, we refer to Arthur, Earl, and the two men in the
second truck collectively as “the movers.”

On August 15 and 16, 2008, Peterson signed numerous doc-
uments given to him by the movers. These documents indicated
that the movers and their superior, Campbell, were associated
with two moving companies based in Georgia: Move Direct
Relocation and Advance Budget Moving & Storage. None of
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the paperwork provided by the movers was from USVLT, but
USVLT confirmed that it had sent the movers.

After several delays in delivery, Campbell informed
Peterson that the shipment weighed 4,000 pounds more
than estimated and that Peterson owed an additional $5,100.
Peterson thought the alleged weight of the shipment was
“an outrageous amount” and asked for documentation of the
weight. Under the USVLT contract, Peterson had agreed to
pay approximately $3,800 for the transport of 8,000 pounds of
personal property.

As documentation of the weight of Peterson’s shipment,
Campbell faxed four weigh tickets to USVLT, which in turn
faxed the weigh tickets to Peterson. The weigh tickets related
to at least three different trucks, but only two had been used
in the move. One weigh ticket described a semi-trailer, not
the small rental trucks, and originated from a weigh station in
Indiana. It was unclear whether the weight of the vehicle being
towed by the movers was included in the weigh tickets. Three
of the four weigh tickets were dated before Peterson’s move.
Because Peterson found “serious discrepancies” in the weigh
tickets that “indicated that the documents were not reliable,” he
said that he would pay an additional amount only after he was
satisfied as to the weight of the shipment.

Peterson proposed that Campbell meet Peterson’s wife at
a weigh station in Florida to verify that Peterson’s shipment
was in fact over the estimated weight. Campbell rejected
the proposal and stated that he would not deliver Peterson’s
property unless and until Peterson paid an additional amount
in advance of delivery. USVLT asked Campbell to comply
with Peterson’s request to weigh the truck in the presence of
Peterson’s wife, but Campbell said that he would not “deliver
anything until [he got his] money.” On August 21, 2008,
USVLT refused to assist Peterson further in securing delivery
of his property.

On August 22, 2008, Peterson again attempted to get his
property from Campbell by assuring payment upon delivery.
Campbell continued to demand payment before delivery and
stated that Peterson’s property was being stored in Georgia.
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Peterson did not send additional money and did not receive
any of his personal property.

Peterson filed a claim with Homesite under his homeowner’s
insurance policy. Homesite sent Peterson an initial payment of
$2,000 but later denied his claim. Peterson received $25,000
for the loss of personal property and $5,000 for the loss of his
vehicle under separate insurance policies with another insur-
ance company.

Peterson sued Homesite for breach of contract and bad faith
in denying the insurance claim. In response, Homesite asserted
multiple affirmative defenses, including the allegation that
Peterson lost his property as a result of a contract dispute, not
theft. It counterclaimed to recover the $2,000 it had advanced
to Peterson.

Homesite moved for summary judgment. After a hearing at
which both parties adduced evidence, the district court sus-
tained the motion. It found that Peterson lost his property in
a contractual dispute after voluntarily delivering the property
into the custody of USVLT and that there was “no showing
of criminal intent.” The court sustained Homesite’s motion for
summary judgment and dismissed Peterson’s complaint with
prejudice. It later dismissed Homesite’s counterclaim with-
out prejudice.

Peterson timely appeals. Pursuant to our statutory authority
to regulate the dockets of the appellate courts of this state, we
moved the case to our docket. See Neb. Rev. Stat. § 24-1106(3)
(Reissue 2008).

IV. ASSIGNMENTS OF ERROR

Peterson assigns, restated, that the district court erred in
granting Homesite’s motion for summary judgment by (1)
making factual findings where genuine issues of material
fact exist and failing to give him the benefit of all reason-
able inferences deducible from the evidence, (2) concluding
that no theft had occurred because “a contractual dispute
arose” after he “voluntarily delivered” his property into the
custody of USVLT, and (3) dismissing his cause of action for
bad faith.
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V. ANALYSIS

[4-6] Summary judgment is proper when the pleadings
and evidence admitted at the hearing disclose that there is no
genuine issue as to any material fact or as to the ultimate infer-
ences that may be drawn from those facts and that the mov-
ing party is entitled to judgment as a matter of law. Shipley v.
Department of Roads, 283 Neb. 832, 813 N.W.2d 455 (2012).
Summary judgment proceedings do not resolve factual issues,
but instead determine whether there is a material issue of fact
in dispute. Young v. Govier & Milone, 286 Neb. 224, 835
N.W.2d 684 (2013). If a genuine issue of fact exists, summary
judgment may not properly be entered. Cartwright v. State, 286
Neb. 431, 837 N.W.2d 521 (2013).

[7] The party moving for summary judgment has the burden
to show that no genuine issue of material fact exists and must
produce sufficient evidence to demonstrate that the moving
party is entitled to judgment as a matter of law. Id. After the
movant for summary judgment makes a prima facie case by
producing enough evidence to demonstrate that the movant
is entitled to judgment if the evidence was uncontroverted at
trial, the burden to produce evidence showing the existence of
a material issue of fact that prevents judgment as a matter of
law shifts to the party opposing the motion. /d. In the summary
judgment context, a fact is material only if it would affect the
outcome of the case. Professional Mgmt. Midwest v. Lund Co.,
284 Neb. 777, 826 N.W.2d 225 (2012).

1. SUMMARY JUDGMENT ON BREACH

OF CONTRACT CLAIM
Peterson claims that the district court erred by making fac-
tual findings on genuine issues of material fact. We therefore
examine what are the material facts in Peterson’s breach of
contract claim against Homesite. The material facts are those
facts that relate to the alleged theft of Peterson’s property. In
order to consider what facts are material to Peterson’s claim,
we must first determine what definition of theft is applicable to

Peterson’s homeowner’s insurance policy.
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(a) Definition of Theft
Under Peterson’s
Insurance Policy
An insurance policy is a contract, and its terms provide
the scope of the policy’s coverage. Rickerl v. Farmers Ins.
Exch., 277 Neb. 446, 763 N.W.2d 86 (2009). In construing an
insurance contract, a court must give effect to the instrument
as a whole and, if possible, to every part thereof. Travelers
Indemnity Co. v. International Nutrition, 273 Neb. 943, 734
N.W.2d 719 (2007). We construe insurance contracts like
other contracts, according to the meaning of the terms that
the parties have used. Federated Serv. Ins. Co. v. Alliance
Constr., 282 Neb. 638, 805 N.W.2d 468 (2011). “In cases
of doubt, [an insurance policy] is to be liberally construed
in favor of the insured.” Modern Sounds & Systems, Inc. v.
Federated Mut. Ins. Co., 200 Neb. 46, 49, 262 N.W.2d 183,
186 (1978).
The relevant provisions of Peterson’s homeowner’s insur-

ance policy are:

We insure for direct physical loss to the property described

in Coverage C caused by a peril listed below unless the

loss is excluded in SECTION I - EXCLUSIONS.

9. Theft, including attempted theft and loss of property
from a known place when it is likely that the property has
been stolen.

(Emphasis in original.) However, the policy did not define
theft. There were several specific exclusions, such as theft by
an insured, that were not covered under the theft provision, but
none of those exclusions apply to Peterson’s situation.

In the absence of an explicit definition for the term “theft,”
we examine the policy to determine what definition is appli-
cable. The district court applied the definition of theft from
Modern Sounds & Systems, Inc., supra, and we agree that this
definition of theft applies to Peterson’s policy.

In Modern Sounds & Systems, Inc., 200 Neb. at 48, 262
N.W.2d at 185, we examined an insurance policy that “pro-
vided that the defendant would pay for any loss ‘caused by
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theft or larceny.”” We held that “in an automobile insurance
policy providing coverage against theft, in which the term
is not defined, the term ‘theft’ will be construed broadly to
include a loss caused by any unlawful or wrongful taking of
the insured vehicle with criminal intent.” Id. at 52, 262 N.W.2d
at 187.

Similar to Peterson’s policy quoted above, the policy lan-
guage in Modern Sounds & Systems, Inc., supra, identified
a specific peril for which coverage was provided. Under a
specific perils policy, also called a named perils policy, prop-
erty is covered only if the occurrence arises from one of the
perils listed in the policy. See Poulton v. State Farm Fire &
Cas. Cos., 267 Neb. 569, 675 N.W.2d 665 (2004). In Modern
Sounds & Systems, Inc., 200 Neb. at 48, 262 N.W.2d at 185,
“‘theft or larceny’” was a listed peril for which coverage was
provided under the insurance policy. In the instant case, “theft”
was a listed peril. Modern Sounds & Systems, Inc., supra,
involved the interpretation of a particular policy, but we con-
sidered the definition of theft within the broader context of all
specific perils policies.

Neither of the parties disputes the facts that Peterson had a
specific perils policy with Homesite, that the policy generally
covered theft, and that his policy did not define theft. Because
Peterson’s homeowner’s insurance policy was a specific perils
policy that failed to define theft, we apply a broad definition to
the term “theft,” just as we did in Modern Sounds & Systems,
Inc., supra.

Homesite claims a narrow application of the term “theft”
should be applied because the policy allegedly demonstrated
the parties’ desire for theft to be defined narrowly. According
to Homesite, because Peterson’s policy had no exclusions, we
should conclude that “the term theft is not meant to be used in
a broad sense.” Brief for appellee at 12. We are not persuaded
by this argument.

Peterson’s policy had exclusions to theft coverage—the pol-
icy listed six occurrences of theft that were not covered. Just
as in Modern Sounds & Systems, Inc. v. Federated Mut. Ins.
Co., 200 Neb. 46,262 N.W.2d 183 (1978), those limited exclu-
sions indicate that the term “theft” covered all occurrences



PETERSON v. HOMESITE INDEMNITY CO. 57
Cite as 287 Neb. 48

of theft other than the six specifically listed and would have
covered those occurrences but for the exclusions. Additionally,
Peterson’s policy provided coverage against the loss of prop-
erty resulting from “[t]heft, including attempted theft and
loss of property from a known place when it is likely that the
property has been stolen.” (Emphasis omitted.) This language,
including attempted theft and likely theft, indicates that the
parties intended a broad meaning of theft within Peterson’s
policy. Even if this were not clear, “[i]n cases of doubt, [an
insurance policy] is to be liberally construed in favor of the
insured.” Id. at 49, 262 N.W.2d at 186.

Despite Homesite’s arguments, we find that applying this
broad definition to Peterson’s homeowner’s insurance policy
would not be contrary to the intent of the parties to that pol-
icy. Therefore, using the broad definition of theft in Modern
Sounds & Systems, Inc., supra, we interpret the theft provision
in Peterson’s policy to cover any loss of the insured’s personal
property caused by an unlawful or wrongful taking with crimi-
nal intent.

(b) Whether Genuine Issues
of Material Fact Exist

Given the applicable definition of theft, to ultimately suc-
ceed on his claim of theft, Peterson must prove that (1) he
suffered a loss (2) caused by the unlawful or wrongful taking
of the insured property (3) with criminal intent. Intent “must
be determined from the particular circumstances of each case.”
10A Lee R. Russ et al., Couch on Insurance 3d § 151:15 at
151-24 (2005). Thus, the material facts are those that relate to
whether there was an unlawful or wrongful taking of the prop-
erty with criminal intent.

(i) Homesite’s Evidence
Homesite argues that it was entitled to summary judgment
because Peterson did not suffer a loss due to theft. It claims
Peterson did not suffer a theft because the evidence showed
that he was embroiled in a contract dispute with Campbell and
the movers, to whom Peterson had entrusted his property in
a bailment.
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[8,9] Bailment is defined as

the delivery of personal property for some particular

purpose or on mere deposit, upon a contract, express or

implied, that after the purpose has been fulfilled, it shall

be redelivered to the person who delivered it or otherwise

dealt with according to that person’s directions or kept

until reclaimed, as the case may be.
Gerdes v. Klindt, 253 Neb. 260, 268, 570 N.W.2d 336, 342
(1997). Nebraska case law also states that bailment involves
the “delivery of personal property by one person to another
in trust for a specific purpose, with a contract, express or
implied, that the trust shall be faithfully executed and the
property returned or duly accounted for when the special
purpose is accomplished.” Id. at 268, 570 N.W.2d at 342-43.
The law of bailments generally applies to “the delivery and
acceptance of custody of personal property for safekeeping,
transportation, or storage.” 8A Am. Jur. 2d Bailments § 5 at
525 (2009).

Homesite adduced evidence that the agreement between
Peterson and the movers constituted a bailment. Peterson deliv-
ered his property to Campbell and the movers for the express
purpose of having the property transported to Florida. The
reason for Peterson’s arrangement with USVLT was the trans-
portation and delivery of his personal property to Florida.
According to Homesite’s evidence, Campbell and the movers
acknowledged that they were given possession of Peterson’s
property in accordance with the USVLT contract and for
that same purpose—delivery to Florida. Such evidence would
establish the existence of an agreement between Peterson and
the movers that once the property had been transported, the
movers would redeliver possession of the property to Peterson
at his house in Florida. This arrangement meets the basic defi-
nition of a bailment.

Because Homesite adduced evidence that if uncontroverted,
would establish a bailment, we examine the legal implications
of bailment to this case. Homesite argues that because Peterson
voluntarily gave his property to the movers as part of a bail-
ment, there can be no theft under his homeowner’s insurance
policy. It argues that the existence of a bailment situation
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necessarily makes the dispute between Peterson and the movers
a “contract dispute” for which Peterson cannot recover. Brief
for appellee at 15. These arguments ignore the fact that the
person entrusted with bailed property (the bailee) is limited in
what he or she can do with such property.

[10] Under a bailment, the person delivering the property
for a specific purpose (the bailor) has “the right to have the
bailed property returned to him or her strictly in accordance
with the terms of the bailment contract.” 8A Am. Jur. 2d,
supra, § 130 at 654. If the bailee “fails or refuses to return the
property in the manner expressly required by the contract,”
he or she “may be liable for conversion, or for breach of con-
tract.” Id. In Nebraska, a bailee who handles bailed property
in a manner that is in breach of the bailment agreement—that
is, in a manner other than that required by the contract—com-
mits conversion. See Chadron Energy Corp. v. First Nat.
Bank, 236 Neb. 173, 459 N.W.2d 718 (1990). Conversion is
any unauthorized or wrongful act of dominion exerted over
another’s property which deprives the owner of his property
permanently or for an indefinite period of time. Brook Valley
Ltd. Part. v. Mutual of Omaha Bank, 285 Neb. 157, 825
N.W.2d 779 (2013).

In the instant case, the fact that Campbell and the movers
initially obtained possession of Peterson’s property with his
consent does not preclude the possibility that they may have
intended to convert the property for their own use. Because
Peterson delivered possession of his property to Campbell and
the movers for a specific purpose, any actions by the movers
that were contrary to that purpose went beyond the scope of
Peterson’s initial consent and could be a theft.

In the absence of a provision specifically excluding con-
version from theft coverage, Peterson’s homeowner’s insur-
ance policy encompasses theft by conversion. The policy
does not exclude conversion from theft coverage, and there-
fore, conversion falls within the broad definition of theft in
Peterson’s policy.

Homesite’s evidence of bailment showed that Campbell
and the movers took possession of Peterson’s property for the
specific purpose of transporting and delivering it to Florida. It
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also showed that once Campbell and the movers obtained pos-
session of Peterson’s property in the context of a bailment, they
kept the property according to what they asserted to be their
contractual rights. If this evidence were uncontroverted, there
is no showing that a theft occurred.

The contract with USVLT provided the carrier would not
deliver the goods until all charges were paid in full. Through
evidence that USVLT acknowledged sending the movers
to transport Peterson’s belongings and that Campbell was
their superior, Homesite established that Campbell was “the
Carrier” referenced in the USVLT contract. Therefore, if this
provision in the contract was lawful, Campbell and the movers
were not prohibited by Peterson’s contract with USVLT from
retaining possession of Peterson’s property until Peterson paid
in full.

Homesite presented evidence that Campbell kept Peterson’s
property because Campbell claimed Peterson owed more
money. If uncontroverted, this evidence would support find-
ings that Campbell and the movers did not keep Peterson’s
property with criminal intent and that their continued pos-
session of Peterson’s property was based on their contractual
right to deliver the property only after Peterson paid in full.
In the absence of an unlawful taking with criminal intent,
no theft occurred. And if no theft occurred, Homesite did
not breach its contract with Peterson by denying his claim.
Therefore, Homesite made a prima facie case that it was
entitled to judgment as a matter of law on the breach of con-
tract claim.

(ii) Peterson’s Evidence

Once Homesite made its prima facie case, the burden
shifted to Peterson to show the existence of genuine issues
of material fact that would prevent judgment as a matter of
law. See Cartwright v. State, 286 Neb. 431, 837 N.W.2d 521
(2013). Peterson met this burden by presenting evidence from
which it could reasonably be inferred that Campbell’s actions
were committed with criminal intent and not with the com-
mercial intent suggested by Homesite. Per our standard of
review, we view this evidence in a light favorable to Peterson.



PETERSON v. HOMESITE INDEMNITY CO. 61
Cite as 287 Neb. 48

See Shada v. Farmers Ins. Exch., 286 Neb. 444, 840 N.W.2d
856 (2013).

Peterson adduced evidence showing that the movers’ actions
leading up to and during Peterson’s move on August 15 and
16, 2008, cast doubt upon their affiliation with legitimate
businesses engaged in the interstate transportation of house-
hold goods. USVLT’s contract with Peterson explained that
USVLT would engage a carrier to move Peterson’s personal
property, but the contract did not name the carrier. Indeed,
USVLT never disclosed which carriers it used, in violation of
federal regulations. See 49 C.F.R. § 371.109(a) (2012). The
contract also provided that the carrier could withhold delivery
until Peterson paid in full. In light of the fact that Peterson
opted to receive a binding estimate from USVLT, this provi-
sion allowing the carrier to withhold delivery may have been
prohibited by federal law. See 49 C.F.R. § 375.403(a)(8)
through (10) (2012). Peterson was asked to initial next to each
of these provisions in addition to signing at the bottom of
the contract.

The evidence showed that the information Peterson had
about the movers’ affiliation with USVLT or any legitimate
carrier was questionable. Upon arrival in Bellevue, the movers
presented Peterson with paperwork from two separate mov-
ing companies in Georgia, neither of which was registered
to do business in Georgia. The telephone numbers provided
on the paperwork were disconnected, and the addresses on
the paperwork corresponded to vacant lots that were for sale.
On the first day of the move, Peterson reached the individ-
ual allegedly in charge of these companies —Campbell—only
after USVLT referred him to a different telephone number,
which in turn directed him to a third number. Peterson was
able to reach Campbell and the movers only via cell phone.
The movers did not offer any paperwork indicating a connec-
tion with USVLT. And when Peterson asked for identifica-
tion, they did not provide it. Under the federal regulations
governing interstate carriers of household goods, the movers
were required to provide at least their names, addresses, and
U.S. Department of Transportation numbers. See 49 C.FR.
§ 375.501(a)(1) (2012).
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As described by Peterson, the performance of the movers
was not what one would expect from employees of a profes-
sional moving company. On the first day of the move, the
movers arrived in a small rental truck, despite a prior arrange-
ment for “a long moving truck.” Even after Peterson told
them that his personal property was located in an apartment
and two garages, the movers and Campbell assured Peterson
that they could fit his belongings in the small rental truck.
When the movers realized later that Peterson’s belongings
would not fit into the small rental truck, they arranged for a
second rental truck, which did not arrive until the evening of
August 16,2008, and did not finish loading Peterson’s property
until midnight.

The business of transporting household goods through inter-
state commerce is highly regulated, see 49 C.F.R. § 375.101
et seq. (2012), and yet, Campbell and the movers seemed
unprepared to carry out Peterson’s move professionally and
in compliance with federal law. Given that they represented
themselves as professional movers affiliated with USVLT
and two moving companies from Georgia who engaged in
the interstate transport of household goods, the actions of
Campbell and the movers leading up to Peterson’s move were
highly suspect.

Once the movers had possession of Peterson’s property, the
reason for their dubious actions became almost immediately
apparent. Within a day, the movers called Peterson to delay
delivery. And a few days later, Campbell called Peterson and
demanded additional money because Campbell claimed that
the shipment was over the estimated weight. For the initial
move of 8,000 pounds, USVLT charged Peterson about $3,800,
or approximately $1,900 to move 4,000 pounds. Once in pos-
session of Peterson’s property, Campbell demanded $5,100
for the additional 4,000 pounds—almost three times as much
as Peterson had paid per pound under the initial estimate.
Furthermore, Campbell wanted Peterson to send the additional
funds to an unidentified post office box in Georgia, refused
Peterson’s offer of a cashier’s check, and would accept only
cash or a wire transfer.
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Peterson adduced evidence that Campbell was unwilling
to provide Peterson with accurate documentation to support
the demand for additional money. When Peterson asked for
documentation that the shipment was overweight, Campbell
provided weigh tickets that contained many discrepancies.
One weigh ticket described the truck being weighed as a
semi-trailer, which the U-Haul and Budget trucks were not.
That weigh ticket was from a weigh station in Indiana, which
was not close to the route Peterson told the movers to take
to Florida. Based on the identification numbers printed on
each ticket, the four weigh tickets related to at least three
different trucks, when only two trucks were used to transport
Peterson’s property. And three of the four weigh tickets were
dated before Peterson’s move. Peterson stated that when con-
fronted with these discrepancies, Campbell “was not able to
give [Peterson] a satisfactory explanation.” One of the mov-
ers denied being in Indiana or signing a weigh ticket from
there. Campbell and Arthur also provided conflicting accounts
whether the weigh tickets included the weight of the vehicle
being towed by the U-Haul.

In light of the unusual weigh tickets, Peterson promised to
make additional payment when he was satisfied of the actual
weight of his property and asked Campbell to reweigh the
shipment in the presence of Peterson’s wife. USVLT ordered
Campbell, as its carrier, to reweigh the shipment, but Campbell
refused to reweigh Peterson’s shipment or attempt delivery.
Under 49 C.FR. §§ 375.513 and 375.517 (2012), as a carrier,
Campbell was required to grant Peterson’s requests to have his
property reweighed in person.

At one point, Campbell agreed to confirm that he was still
in possession of Peterson’s belongings, but failed to follow
through. A police officer in Georgia claimed that Campbell
showed the officer where Peterson’s property was being stored,
but the officer never confirmed that Peterson’s property was
in fact being stored there and could not locate Peterson’s
wife’s vehicle.

The evidence supports an inference that Campbell and the
movers acted with criminal intent in obtaining possession of
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Peterson’s property under the auspices of a legitimate bailment
to transport property. Campbell and the movers claimed to be
associated with supposedly legitimate moving companies, yet
failed to provide valid business addresses or business telephone
numbers. They arrived in rented trucks that were too small for
the job described in the USVLT contract. Furthermore, the
contract signed by Peterson and USVLT contained provisions
contrary to federal law and conveniently put Campbell and the
movers in a position where they could hold on to Peterson’s
property simply by claiming that he owed additional money.
Campbell and the movers made precisely such a claim within
a few days of loading Peterson’s property. From that point for-
ward, they refused to deliver the property, even when Peterson
offered to pay the additional amount demanded in the generally
accepted form of a cashier’s check.

Looking back upon the movers’ actions in Bellevue with
knowledge of the later events, it can reasonably be inferred
that acquiring possession of Peterson’s property under the
auspices of a bailment was the means of gaining leverage that
could later be used to make a demand for additional money.
Such facts support the inference that Campbell and the mov-
ers obtained possession of the property by false pretenses, in
which case a bailment may not have been created in the first
place. See, e.g., Reserve Ins. Co. v. Interurban &c. Lines,
105 Ga. App. 278, 124 S.E.2d 498 (1962). But more impor-
tant, this evidence supports an inference that Campbell and
the movers unlawfully took Peterson’s property with crimi-
nal intent.

The evidence also supports the inference that Campbell and
the movers had no intention of completing the move as required
by their bailment agreement with Peterson. They demanded an
additional $5,100, claiming the load exceeded the estimated
weight by 4,000 pounds. When asked for confirmation of the
excess weight, they produced false weigh tickets that related
to more trucks than were involved in the move and that were
dated several weeks prior to the move. Peterson still agreed to
pay $5,100 if Campbell would reweigh the trucks at a licensed
weigh station in the presence of Peterson’s wife, but Campbell
refused to do so. Campbell stated that he would not deliver the
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property until Peterson mailed $5,100 in cash to a post office
box in Georgia. Peterson offered to obtain a cashier’s check
that he would give to Campbell upon delivery, but Campbell
demanded cash or a wire transfer. Peterson offered multiple
times to meet Campbell’s demands in a manner that ensured
both delivery of the property and payment for the additional
4,000 pounds—a “win-win” situation if both parties were act-
ing upon legitimate business motives.

(iii) Conclusion

Viewing the evidence in the light most favorable to Peterson,
we determine there are reasonable inferences that Campbell and
the movers wrongfully took Peterson’s property with criminal
intent when they took Peterson’s property under the auspices
of a bailment and when they refused delivery in an attempt to
elicit additional money from Peterson. Such inferences dem-
onstrate the existence of a genuine issue of material fact as
to whether a theft occurred. If a genuine issue of fact exists,
summary judgment may not properly be entered. Cartwright
v. State, 286 Neb. 431, 837 N.W.2d 521 (2013). Therefore, the
district court erred in granting Homesite’s motion for summary
judgment on the breach of contract claim.

2. SUMMARY JUDGMENT
ON Bap FaitH CLAM
Peterson also alleges that the district court erred in entering
summary judgment in Homesite’s favor on his claim for bad
faith. The court granted summary judgment against Peterson
on his bad faith claim for the reason that it had determined
no theft had occurred. Because the finding that there was no
theft was error, it was also error for the court to grant summary
judgment on the bad faith claim.

VI. CONCLUSION
For the foregoing reasons, we reverse the order of the district
court which granted summary judgment in favor of Homesite
on the breach of contract and bad faith claims, and we remand
the cause for further proceedings.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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CASSEL, J.
INTRODUCTION

An appointed county attorney who lost his position when
another attorney was elected to the office sought unemploy-
ment insurance benefits, but the Nebraska Department of Labor
(Department) determined that he was ineligible because his
wages were not for covered “employment.”! The Nebraska
Appeal Tribunal reversed the Department’s determinations,
and the district court affirmed. Because we conclude that the
position of county attorney is one that has been designated “a
major nontenured policymaking or advisory position”” under
or pursuant to Nebraska law, we reverse the judgment of the
district court.

BACKGROUND
[1-3] Generally, a county attorney is elected in each county
at the statewide general election held every 4 years and serves
a term of 4 years or until his or her successor is elected and
qualified.* However, if no county attorney is elected at the
statewide general election or if a vacancy occurs for any other
reason, a county board may appoint a qualified attorney to

! See Neb. Rev. Stat. § 48-604 (Reissue 2010).
2§ 48-604(6)(F)(v).
3 See Neb. Rev. Stat. § 32-522 (Reissue 2008).
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the office of county attorney.* If the county board appoints an
attorney to the office of county attorney, it must negotiate a
contract with the attorney which specifies the terms and condi-
tions of the appointment.’

Due to a vacancy, Howard County, Nebraska, hired Robert
J. Sivick as its interim county attorney under a written con-
tract that ran from December 1, 2007, through November 30,
2008. Sivick continued as the county attorney under successive
contracts running from December 1, 2008, through January 1,
2010, and from January 1 through December 31, 2010.

Under the employment contracts, Sivick agreed to perform
all of the duties of a county attorney as dictated by the stat-
utes.® The contracts specified that such duties included provid-
ing advice and legal services to the Howard County Board
of Commissioners (Board) and all departments of Howard
County government. Sivick estimated that he spent 20 to 30
percent of his time providing advice and legal services to
the Board.

Sivick was unsuccessful in his bid to be elected the county
attorney for the term of office running from January 2011 to
January 2015. His last date of work as the Howard County
Attorney was January 6, 2011. He subsequently filed a
claim for unemployment insurance benefits with the State
of Nebraska.

Nebraska law sets forth numerous exceptions to the term
“employment.”” The term does not include service performed
while employed by a political subdivision

if such services are performed by an individual in the
exercise of his or her duties: (i) As an elected official,
(i) as a member of the legislative body or a mem-
ber of the judiciary of a state or political subdivision
thereof; (iii) as a member of the Army National Guard
or Air National Guard; (iv) as an employee serving on a

4 See Neb. Rev. Stat. § 23-1201.01(2) (Reissue 2012).
5 See id.

¢ See, e.g., Neb. Rev. Stat. § 23-1201 (Reissue 2012).
7§ 48-604(6).
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temporary basis in case of fire, storm, snow, earthquake,
flood, or similar emergency; (v) in a position which,
under or pursuant to the state law, is designated a major
nontenured policymaking or advisory position, or a poli-
cymaking or advisory position, the performance of the
duties of which ordinarily does not require more than
eight hours per week; or (vi) as an election official or
election worker if the amount of remuneration received
by the individual during the calendar year for services
as an election official or election worker is less than one
thousand dollars.?

The Department determined that Sivick’s wages from
Howard County were not covered wages for the purpose of
unemployment insurance and, thus, could not be used to estab-
lish an unemployment insurance claim. The Department also
determined that Sivick was not monetarily eligible for unem-
ployment benefits. Sivick appealed these determinations, and
the appeal tribunal held a hearing on each matter.

The appeal tribunal reversed the determinations of the
Department. In one matter, the appeal tribunal held that
Sivick’s earnings were covered wages for the purposes of
unemployment insurance benefits because Sivick was not an
elected official, the majority of his duties were not spent in
policymaking or advisory capacities, and there was no statutory
designation of his position being a major advisory position.
The appeal tribunal determined that Sivick earned sufficient
wages to meet the base period qualification requirements. In
the other matter, the appeal tribunal stated that because it found
Sivick’s wages to be covered wages, his wages should be con-
sidered in determining whether he was monetarily eligible to
receive benefits. The appeal tribunal stated that Sivick’s wages
would be approximately $13,000 in each quarter of the base
period and that because Sivick’s wages were covered wages,
the Department’s monetary determination was erroneous. The
Commissioner of Labor (Commissioner) sought review of the
two interrelated decisions of the appeal tribunal.

8§ 48-604(6)(f) (emphasis supplied).
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The district court affirmed the decisions of the appeal tribu-
nal in both matters. The court reasoned that § 48-604(6)(f)(i)
exempted an elected official, but that it did not exempt a per-
son appointed to fill an elective position. The court stated that
Sivick’s position was clearly untenured and that no one argued
to the contrary. In considering whether Sivick held a posi-
tion which was designated a “major advisory position,” the
court stated that “the duties Sivick actually performed are of
little import” and that it would “look only to whether Sivick’s
position was a major nontenured policymaking or advisory
position pursuant to, or under, the laws of Nebraska.” The
court found no law or other designation that Sivick’s position
was designated a “major nontenured policymaking or advisory
position.” Thus, the court stated that upon its de novo review,
it found by the greater weight of the evidence that Sivick was
not an elected official and did not hold a position which, under
or pursuant to the state law, was designated a “major nonten-
ured policymaking or advisory position.” The court stated that
its determination of the appeal regarding employment effec-
tively disposed of the appeal concerning monetary eligibility.
Accordingly, the court affirmed the decisions of the appeal
tribunal in both matters.

The Commissioner timely appealed, and we moved the case
to our docket under our statutory authority to regulate the case-
loads of the appellate courts of this state.’

ASSIGNMENTS OF ERROR

The Commissioner assigns, consolidated, restated, and reor-
dered, that the district court erred by (1) failing to find that
the position of county attorney is a major nontenured advi-
sory position; (2) failing to find Sivick to be an elected offi-
cial; (3) failing to apply the proper burden of proof, which
should have been imposed upon Sivick to show that he was
eligible for and not disqualified from benefits; and (4) dis-
posing of, without analysis, the argument that Sivick was not
monetarily eligible for unemployment insurance benefits under
Neb. Rev. Stat. § 48-627 (Cum. Supp. 2008) on the basis of

 See Neb. Rev. Stat. § 24-1106(3) (Reissue 2008).
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its determinations that Sivick was not excluded from benefits
under § 48-604(6)(f).

STANDARD OF REVIEW

[4] In an appeal from the appeal tribunal to the district court
regarding unemployment benefits, the district court conducts
the review de novo on the record, but on review by the Court
of Appeals or the Supreme Court, the judgment of the district
court may be reversed, vacated, or modified for errors appear-
ing on the record. When reviewing a judgment for errors
appearing on the record, the inquiry is whether the decision
conforms to law, is supported by competent evidence, and is
neither arbitrary, capricious, nor unreasonable.'

[5] Concerning questions of law and statutory interpreta-
tion, an appellate court has an obligation to reach an inde-
pendent conclusion irrespective of the decision made by the
court below."

ANALYSIS

DESIGNATED UNDER OR PURSUANT TO
Law As MAJOR NONTENURED
ADVISORY POSITION

[6] Services performed for a political subdivision “in a
position which, under or pursuant to the state law, is desig-
nated a major nontenured policymaking or advisory position”
are excluded from the definition of “employment” under the
Employment Security Law.'> There is no dispute that Sivick’s
position was nontenured, and the Commissioner does not con-
tend that the position was a policymaking one. Thus, the dis-
pute centers on whether it was, under or pursuant to Nebraska

law, designated a “major advisory position.”
[7] We begin by examining the plain and ordinary mean-
ing of the words “major” and “advisory.” Absent a statutory

10 Meyers v. Nebraska State Penitentiary, 280 Neb. 958, 791 N.W.2d 607
(2010).

" Estate of Teague v. Crossroads Co-op Assn., 286 Neb. 1, 834 N.W.2d 236
(2013).

12§ 48-604(6)(F)(v).
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indication to the contrary, words in a statute will be given their
ordinary meaning.!* “Major” has been defined as “greater, as
in size, amount, extent, importance, rank, etc.”'* An alternative
definition is “great, as in rank or importance.”" “Advisory” is
defined as “of, giving, or containing advice” or “having the
power or duty to advise.”®

The Commissioner asserts that Sivick’s position was “major”
because he was “the highest-ranking official in Howard County
in the area of law.”'” And because Sivick’s employment con-
tracts specified that he was to provide advice to the Board, the
Commissioner contends that he held an advisory position. The
Commissioner argues that the court “should have considered
the actuality of Sivick’s job as County Attorney, examining
related statutes and evidence, in order to interpret ‘major non-
tenured advisory.””'®

The district court, on the other hand, focused on the statu-
tory phrase requiring that the designation be made “under or
pursuant to the state law.”!” The court focused on § 23-1201
and found no “designation that the office of county attorney
position is a major policymaking or advisory position.” The
court also stated that it was “pointed to no other law, and
found no other designation, that Sivick’s position was desig-
nated a major nontenured policymaking or advisory position
by the Legislature, statute, regulation, executive order or the
like.” To the extent that the district court was rejecting the
Commissioner’s invitation to examine the terms of Sivick’s
contract, we agree. The designation must be found in state law.

But we disagree with two aspects of the district court’s anal-
ysis. First, the court restricted its examination of the duties of

3 Caniglia v. Caniglia, 285 Neb. 930, 830 N.W.2d 207 (2013).

Webster’s Encyclopedic Unabridged Dictionary of the English Language
865 (1989).

5 1d.

16 1d. at 22.

Brief for appellant at 20.
8 Id. at 30.

197§ 48-604(6)(F)(v).

=

=
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a county attorney to § 23-1201. As we expound below, there
are other statutes expressly imposing advisory duties. Second,
the court’s language suggests that it focused on the absence of
a specific designation using the precise words of the statute.
In other words, the court apparently reasoned that because the
Legislature did not use the words “major,” “nontenured,” and
“advisory” in describing the position of county attorney, the
statute did not designate the county attorney as such.

[8] Under Nebraska statutes, an important function of a
county attorney is to provide advice. The county attorney
shall give advice to the board of county commissioners and
other civil officers of their respective counties.?’ The county
attorney serves as the legal advisor to the county airport
authority?' and for the preservation, restoration, and devel-
opment board for federal forts.?? Further, the officer of con-
solidated counties can call upon the county attorney for legal
advice.” The county attorney also has the duty to give advice
to a grand jury on any legal matter.”* Clearly, under these
statutes, the county attorney is the chief legal advisor. Thus,
these statutes show that the position of county attorney is
both an advisory and a major position. While we concede
that the giving of advice is not a county attorney’s only func-
tion and in some counties may not be the predominant one, it
clearly is a statutory duty of great importance, significance,
and seriousness.

Other jurisdictions similarly look to the duties of the position
in question in determining whether a job is a major nontenured
policymaking or advisory position. In Kentucky, which has
similar statutory language,” an appellate court concluded that

20 Neb. Rev. Stat. § 23-1203 (Reissue 2012).

2 Neb. Rev. Stat. § 3-613(6) (Reissue 2012).

22 Neb. Rev. Stat. § 72-418 (Reissue 2009).

23 Neb. Rev. Stat. § 22-415 (Reissue 2012).

2% Neb. Rev. Stat. §§ 23-1208 (Reissue 2012) and 29-1408 (Reissue 2008).

2 Ky. Rev. Stat. Ann. § 341.055(4)(f) (LexisNexis 2011) (“[i]n a position
which, under or pursuant to the state law is designated as a major
nontenured policymaking or advisory position”).
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the key consideration is whether the claimants’ job duties were
major policymaking or advisory.* Similarly, a New York court,
in determining whether a county attorney was employed in a
major nontenured policymaking or advisory position, looked
to the attorney’s duties and stated, “In view of these responsi-
bilities, we find that substantial evidence supports the Board’s
finding that claimant was not engaged in covered employment
necessary to qualify for benefits.””” A Florida court likewise
looked at a claimant’s job duties to determine whether he was
in a policymaking or advisory position.?®

Although two states have rejected the idea that job duties
are the determinative factor, we do not find their reasoning
compelling. In Minnesota, an appellate court was not per-
suaded by an argument that the duties of the position were
more important than the position itself.*” The court stated that
the word “position” in the statutory language “‘in a position
with the state of Minnesota which is a major nontenured poli-
cymaking or advisory position in the unclassified service’”
was critical.*® And a Pennsylvania court specifically stated
that “the statutory description of job duties does not amount
to a designation pursuant to the laws of this Commonwealth
that the job is a major nontenured policymaking or advi-
sory position.”?!

[9,10] We reject the notion that “magic words” are nec-
essary for a position to be designated “a major nontenured

% See Com., Dept. of Educ. v. Com., 798 S.W.2d 464 (Ky. App. 1990).

2 Matter of Malgieri, 219 A.D.2d 751, 752, 631 N.Y.S.2d 85, 85-86 (1995).
See, also, Claim of Richman, 254 A.D.2d 673, 679 N.Y.S.2d 197 (1998)
(finding attorney ineligible to receive unemployment insurance because
he was employed in major nontenured policymaking or advisory position
based upon his duties).

28 Brenner v. Florida Unemployment Appeals, 929 So. 2d 630 (Fla. App.
2006).

» See Ginsberg v. Dept. of Jobs and Training, 481 N.W.2d 138 (Minn. App.
1992).

0 Jd. at 143.

31 Odato v. Unemployment Compensation Bd., 805 A.2d 660, 663 (Pa.
Commw. 2002).
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policymaking or advisory position.” First, no statute uses the
specific words in this way. In other words, there is no instance
where the Legislature has described an office or position
using the specific words of § 48-604(6)(f)(v). Even where
positions of state executive branch advisors or policymakers
are involved, the statute does not designate them using this
specific terminology.** Thus, the Legislature has created such
positions by defining their duties. Second, we agree with a
Pennsylvania court that in determining whether a position is
a major nontenured policymaking or advisory position, “[i]t is
enough that a statute, regulation, executive order, or the like
communicate the concept that the position is policymaking or
advisory.”® In that case, the appellate court reasoned that an
examination of the relevant charter provisions revealed lan-
guage which reached the level of an official designation of the
position as a major policymaking or advisory one.** The court
observed that under the charter, the heads of all departments
were empowered to prescribe rules for their internal govern-
ment and that each department had the authority to make
reasonable regulations as necessary and appropriate in the per-
formance of its duties under the charter or under any statute or
ordinance.” Similarly, the Nebraska statutes cited above show
that the county attorney is an advisory position. And because
a county attorney is the chief legal advisor for a county, it is a
major position.

Sivick advances three reasons in support of the district
court’s analysis. First, he argues that under the Commissioner’s
approach, any government employee appointed to a position
who has some advisory duties would likely fit the exclusion.
Second, he argues that the very nature of being a lawyer
requires providing advice and that, thus, all lawyers employed
by political subdivisions would be excluded. Finally, he relies

32 See, e.g., Neb. Rev. Stat. § 84-133 (Reissue 2008).

3 Philadelphia v. Unemp Comp. Bd. of Rev., 164 Pa. Commw. 624, 627, 643
A.2d 1158, 1159 (1994).

3% Philadelphia v. Unemp Comp. Bd. of Rev., supra note 33.
¥ 1d.
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upon the principle of liberal construction of the Employment
Security Law.’

[11] None of Sivick’s arguments hold up under scrutiny.
His first and second arguments ignore the significance of the
word “major.” Neither the government employee whose duties
include giving advice nor the lawyer employed by a political
subdivision in a subordinate position could be fairly character-
ized as a “major” advisor. A county attorney, on the other hand,
is the chief legal advisor for the county and, by the duties
imposed by statute, has the high standing and significance
attributable to a “major” officer. Regarding Sivick’s third argu-
ment, we agree that the Employment Security Law should be
liberally construed. But a statute is not to be read as if open
to construction as a matter of course. Where the words of a
statute are plain, direct, and unambiguous, no interpretation is
needed to ascertain the meaning.”” We cannot, in the guise of
liberal construction, disregard the plain meaning of the exclu-
sion of § 48-604(6)(f)(v).

Accordingly, we conclude that Sivick’s services were per-
formed in the exercise of his duties in a position excepted from
the definition of employment by § 48-604(6)(f)(v). Therefore,
his wages were not for covered employment and he was
not entitled to unemployment insurance benefits. The dis-
trict court’s judgment does not conform to the law and must
be reversed.

REMAINING ASSIGNMENTS OF ERROR
[12] Because we have concluded that Sivick is not enti-
tled to unemployment insurance benefits and that the district
court’s judgment must be reversed, we do not consider the
Commissioner’s other assignments of error. An appellate court
is not obligated to engage in an analysis that is not necessary
to adjudicate the case and controversy before it.*® We merely

% See Wadkins v. Lecuona, 274 Neb. 352, 740 N.W.2d 34 (2007).

37 State ex rel. Wagner v. Gilbane Bldg. Co., 276 Neb. 686, 757 N.W.2d 194
(2008).

8 Holdsworth v. Greenwood Farmers Co-op, 286 Neb. 49, 835 N.W.2d 30
(2013).
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observe in passing that closer legislative attention to the term
“elected official” in § 48-604(6)(f)(i) might have eliminated
the necessity of litigation.*

CONCLUSION

Because an important part of the statutory duties of a county
attorney is advisory in nature, we conclude that Sivick was
in a position that had been designated under or pursuant to
Nebraska law as a “major nontenured policymaking or advi-
sory position.” Thus, the services Sivick performed in his posi-
tion were excepted from the definition of employment, and he
was monetarily ineligible for unemployment insurance benefits
because his wages were not for covered “employment.” We
therefore reverse the judgment of the district court.

REVERSED.

¥ See, e.g., Neb. Rev. Stat. § 49-1417 (Reissue 2010) (defining “[e]lective
office” to include “[a] person who is appointed to fill a vacancy in a
public office which is ordinarily elective”); Neb. Rev. Stat. § 23-2535(8)
(Reissue 2012) (defining “official” as “an officer elected by the popular
vote of the people or a person appointed to a countywide office”); Alaska
Stat. § 23.20.526(d)(8)(A) (2004) (excepting from employment service
performed as “a person hired or appointed as the head or deputy head of
a department in the executive branch”); S.C. Code Ann. § 41-27-260(5)(a)
(Cum. Supp. 2011) (excepting individual performing duties as “an elected
official or as the appointed successor of an elected official”); Wis. Stat.
Ann. § 108.02(15)(f)(1) and (2) (West Cum. Supp. 2013) (excepting
service “[a]s an official elected by vote of the public” or “[a]s an official
appointed to fill part or all of the unexpired term of a vacant position
normally otherwise filled by vote of the public”).
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PER CuURIAM.
INTRODUCTION

The District of Columbia Court of Appeals disbarred
respondent, Lennox J. Simon. The Counsel for Discipline of
the Nebraska Supreme Court, relator, filed a motion for recip-
rocal discipline against respondent. We grant the motion for
reciprocal discipline and impose the same discipline as the
District of Columbia Court of Appeals.

FACTS

Respondent was admitted to the practice of law in the State
of Nebraska on May 17, 1985. Respondent was also admitted
to the practice of law in the District of Columbia. On June
28, 2013, respondent was suspended from the practice of
law in the State of Nebraska for nonpayment of his Nebraska
State Bar Association dues. Respondent had been an inac-
tive member of the Nebraska bar for many years prior to
his suspension.

On August 1, 2013, the District of Columbia Court of
Appeals issued an order which disbarred respondent. See In
re Simon, 73 A.3d 107 (D.C. 2013). Respondent’s case before
the District of Columbia Court of Appeals generally involved
his misappropriation of funds from the estate of an incapaci-
tated person.

On August 22, 2013, relator filed a motion for reciprocal
discipline pursuant to Neb. Ct. R. § 3-321 of the disciplinary
rules. On August 28, we filed an order to show cause as to
why we should not impose reciprocal discipline. Respondent
did not respond to the order to show cause. On September 23,
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relator filed a response to the order to show cause, in which
relator requested that we impose the same discipline as the
District of Columbia Court of Appeals and enter an order
disbarring respondent from the practice of law in the State of
Nebraska. Relator also noted that respondent failed to respond
to the order to show cause and to make a showing as to why he
should not be disbarred.

ANALYSIS

The basic issues in a disciplinary proceeding against an
attorney are whether discipline should be imposed and, if so,
the type of discipline appropriate under the circumstances.
State ex rel. Counsel for Dis. v. Kleinsmith, 285 Neb. 312,
826 N.W.2d 860 (2013). In a reciprocal discipline proceed-
ing, a judicial determination of attorney misconduct in one
jurisdiction is generally conclusive proof of guilt and is not
subject to relitigation in the second jurisdiction. Id. Based
on the record before us, we find that respondent has engaged
in misconduct.

Neb. Ct. R. § 3-304 of the disciplinary rules provides that
the following may be considered as discipline for attorney
misconduct:

(A) Misconduct shall be grounds for:

(1) Disbarment by the Court; or

(2) Suspension by the Court; or

(3) Probation by the Court in lieu of or subsequent to
suspension, on such terms as the Court may designate; or

(4) Censure and reprimand by the Court; or

(5) Temporary suspension by the Court; or

(6) Private reprimand by the Committee on Inquiry or
Disciplinary Review Board.

(B) The Court may, in its discretion, impose one or
more of the disciplinary sanctions set forth above.

Section 3-321 of the disciplinary rules provides in part:

(A) Upon being disciplined in another jurisdiction, a
member shall promptly inform the Counsel for Discipline
of the discipline imposed. Upon receipt by the Court of
appropriate notice that a member has been disciplined
in another jurisdiction, the Court may enter an order
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imposing the identical discipline, or greater or lesser dis-
cipline as the Court deems appropriate, or, in its discre-
tion, suspend the member pending the imposition of final
discipline in such other jurisdiction.

In imposing attorney discipline, we evaluate each case in
light of its particular facts and circumstances. State ex rel.
Counsel for Dis. v. Walocha, 283 Neb. 474, 811 N.W.2d 174
(2012). Respondent did not respond to the order to show cause
filed on August 28, 2013, as to why we should or should not
enter an order imposing the identical or greater or lesser disci-
pline as imposed by the District of Columbia Court of Appeals,
as we deem appropriate.

The order of the District of Columbia Court of Appeals
disbarred respondent. Our record includes a “Report and
Recommendation of the Board on Professional Responsibility,”
which found that respondent’s misappropriation of funds was
“reckless.” The foregoing report was supported by an addi-
tional 42-page report entitled “Report and Recommendation of
the Ad Hoc Hearing Committee,” which described respondent’s
misconduct in detail. We take the determination of misconduct
as found in In re Simon, 73 A.3d 107 (D.C. 2013), to be estab-
lished herein. Accordingly, we grant the motion for reciprocal
discipline and enter a judgment of disbarment.

CONCLUSION

The motion for reciprocal discipline is granted. It is the
judgment of this court that respondent should be and is dis-
barred. Respondent shall forthwith comply with all terms of
Neb. Ct. R. § 3-316 of the disciplinary rules, and upon failure
to do so, he shall be subject to punishment for contempt of
this court. Respondent is directed to pay costs and expenses in
accordance with Neb. Rev. Stat. §§ 7-114 and 7-115 (Reissue
2012) and Neb. Ct. R. §§ 3-310(P) and 3-323(B) of the disci-
plinary rules within 60 days after an order imposing costs and
expenses, if any, is entered by this court.

JUDGMENT OF DISBARMENT.



STATE v. BRAUER 81
Cite as 287 Neb. 81

STATE OF NEBRASKA, APPELLEE, V.
NATHAN J. BRAUER, APPELLANT.
841 N.W.2d 201

Filed December 27, 2013. No. S-12-1169.

1. Trial: Convictions. An appellate court will sustain a conviction in a bench trial
of a criminal case if the properly admitted evidence, viewed and construed most
favorably to the State, is sufficient to support that conviction.

2. Convictions: Evidence: Appeal and Error. When reviewing a criminal convic-
tion for sufficiency of the evidence to sustain the conviction, an appellate court
does not resolve conflicts in the evidence, pass on the credibility of witnesses,
evaluate explanations, or reweigh the evidence presented, which are within a fact
finder’s province for disposition. Instead, the relevant question is whether, after
viewing the evidence in the light most favorable to the prosecution, any rational
trier of fact could have found the essential elements of the crime beyond a rea-
sonable doubt.

3. Sexual Assault: Proof. Whether there is sufficient evidence to prove sexual
arousal or gratification (which, by necessity, must generally be inferred from the
surrounding circumstances), is extraordinarily fact driven.

Appeal from the District Court for Cheyenne County: DEREK
C. WEIMER, Judge. Affirmed.

Maren Lynn Chaloupka, of Chaloupka, Holyoke, Snyder,
Chaloupka, Longoria & Kishiyama, P.C., L.L.O., for appellant.

Jon Bruning, Attorney General, and Kimberly A. Klein for
appellee.

HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, McCORMACK,
MIiLLER-LERMAN, and CASSEL, JJ.

CONNOLLY, J.
SUMMARY

Following a bench trial, the district court found Nathan
J. Brauer guilty of sexually assaulting a child in the third
degree.! The record shows that Brauer poked a child in the
penis, over his clothes, using two fingers. The touch was
brief, and it happened a single time. The sole issue on appeal
is whether there was sufficient evidence to conclude beyond
a reasonable doubt that Brauer’s touch was “sexual contact,”

' Neb. Rev. Stat. § 28-320.01 (Reissue 2008).
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which is limited to conduct that can be “reasonably construed
as being for the purpose of sexual arousal or gratification.”
Although some facts suggest an innocent explanation, there
are sufficient other facts—most notably, Brauer’s incriminat-
ing statements to law enforcement— which support the court’s
finding. We affirm.

BACKGROUND

FactuaL AND PROCEDURAL HISTORY

Jeremy N. and Danae N. were long-time friends with Brauer.
In the spring or early summer of 2011, Jeremy and Danae
asked Brauer (who was not employed at the time) if he would
like to watch their children, D.N. (about a year old) and J.N.
(4 years old). Brauer agreed to do so, though the arrangement
lasted only through June; at that point, Jeremy and Danae no
longer needed Brauer to babysit their children.

During or soon after that time, J.N. made statements or
asked questions that concerned Jeremy and Danae. At one
point, while Jeremy and Danae were watching television, J.N.
“turned around and . . . said, mommy, daddy nobody is sup-
posed to touch your butt or peenie, right?” Jeremy and Danae
told him that “no, nobody is ever supposed to touch you. And
[J.N.] let it go from there.” Several weeks later, Brauer came
by the house to see Jeremy’s new camper, and J.N. told Jeremy
that Brauer “made him feel funny, made him feel that [Brauer]
wanted to touch [J.N.’s] butt or his peenie.” After that, Jeremy
and Danae did not allow Brauer to see J.N., though Brauer still
came around the house.

During this time and into the early fall, Danae felt that there
was something wrong with J.N. but she could not tell what it
was. Doreen Schaub, J.N.’s daycare provider, had also noticed
changes in J.N.’s behavior and was worried about him. On
September 29, 2011, while at the daycare, Danae asked Schaub
to help her try to discover what was wrong with J.N. Danae
and Schaub met with J.N., and Danae asked him whether there
was something wrong, and J.N. said no. Danae mentioned
Brauer’s name, and J.N. said that Brauer had not done anything

2 Neb. Rev. Stat. § 28-318(5) (Cum. Supp. 2012).
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to him. Schaub told J.N. that he had to tell the truth, and then
J.N. said that Brauer had touched his “peepee.” At that point,
Danae became hysterical, and Schaub called Danae’s mother to
come to the daycare. Danae’s mother called law enforcement,
and an officer arrived shortly thereafter. The officer arranged
for J.N. to be interviewed at 7:30 that night.

Lt. Keith A. Andrew, of the Sidney Police Department, an
investigator in crimes against children, interviewed J.N. that
night. Much of the interview consisted of Andrew’s attempting
to build a rapport with J.N. They discussed J.N.’s family, and
Andrew emphasized that J.N. had done nothing wrong. At the
beginning of the interview, Andrew tested J.N. to be sure that
J.N. understood the difference between a truth and a lie. In the
middle of the interview, Andrew had J.N. look at textbook pic-
tures of a boy and of a man and identify what he called each of
their parts. Andrew did this because “some children will iden-
tify like their penis or their groin area with multiple names|,]
so we want to make sure that when they are telling us about
their peenie or whatever that is[,] we know what part they are
talking about.”

Eventually, J.N. asked whether Brauer was in trouble, iden-
tified Brauer as his dad’s “buddy,” and explained that Brauer
used to babysit J.N. In response to Andrew’s questions, J.N.
explained that Brauer had touched J.N.’s “peenie,” but not
his “bottom.” J.N. explained that it had happened at Brauer’s
house, in the living room, after they had watched a movie.
J.N. showed Andrew how Brauer had touched him, indicating
that it was a two-finger tap or poke to his penis. J.N. consist-
ently maintained that the touch happened only once and that
he had all of his clothes on when it happened. J.N. said that
he told Brauer “don’t do that ever again” and Brauer apolo-
gized. Throughout the interview, J.N. was cheerful, coopera-
tive, and unafraid.

Toward the end of October 2011, Andrew visited Brauer
at his workplace. Andrew informed Brauer of the allegations,
which Brauer denied. Andrew “asked him if there was ever
any time he had touched [J.N.’s] penis area for any reason[,]
including playing[,] and he said absolutely not.” Andrew asked
Brauer whether he would meet with him for some followup
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questions; Brauer agreed, and Andrew arranged for Brauer to
come to the Nebraska State Patrol office for an interview on
November 8.

During that interview, Brauer initially denied ever touching
J.N. but eventually acknowledged the touch described above.
Though Brauer denied ever having any explicit sexual contact
(such as penetration or masturbation) with J.N., he did make
several incriminating statements, which will be set forth in
detail below. Law enforcement released Brauer following the
interview, but arrested him a few hours later.

THE TrIAL

The State charged Brauer with sexually assaulting a child
in the third degree. Brauer waived his right to a jury trial and
elected to proceed with a bench trial. At trial, J.N., along with
his parents, his daycare provider, and the various law enforce-
ment officers involved in the investigation (chiefly, Andrew)
testified to the above facts. J.N. also related a host of additional
allegations which he had never expressed before in his inter-
view with Andrew or (presumably) to his parents. For example,
J.N. testified that Brauer “dragged” J.N. into the bathroom and
locked him in there, that the touch occurred in the bathroom,
and that Brauer used his “whole hand.”

THE CoURT’S ORDER

Based on the trial court’s opinion, the court gave no cre-
dence to J.N.’s additional allegations at trial, but the court did
find Brauer guilty. The court made extensive factual findings,
including that the touch was a two-finger touch or poke, that it
occurred over J.N.’s clothes, and that it was brief and occurred
only once. The court noted that the only contested element of
the crime was “whether the State submitted sufficient evidence
to prove beyond a reasonable doubt that [Brauer’s] touching of
[J.N.] was ‘sexual contact’ as that term is defined in the law.”
Brauer’s touching of J.N. could be “sexual contact” only if it
could be “reasonably construed as being for the purpose of
sexual arousal or gratification of either party.”

3 1d.
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In finding that the State had proved sexual contact, the
court emphasized a number of facts. The court noted that, at
first, Brauer persistently denied any contact with J.N., then
said “maybe he got close once when he picked [J.N.] up when
they were wrestling around,” and then eventually admitted
to touching J.N. The court also noted that Brauer apologized
immediately to J.N. and that during Brauer’s interview with
law enforcement, Brauer made suicidal statements. Viewed
together, the court saw this as evidence of consciousness
of guilt.

The court also emphasized the context around the touch.
The court noted that Brauer acknowledged sharing “a kiss
and hug of some kind with [J.N.] prior to the touching and
that it made him feel really good,” though the court acknowl-
edged that Brauer said that it made him feel good mentally,
but not sexually. The court noted that the touch occurred
when Brauer was alone and unsupervised with J.N. And
the court noted that, based on J.N.’s behavioral changes,
“[t]his incident was obviously weighing on [J.N.]” Finally,
the court emphasized Brauer’s incriminating statements dur-
ing his interview with Andrew, which the court characterized
as “admissions.”

After rendering its verdict, the court sentenced Brauer to 2
to 3 years in prison.

ASSIGNMENT OF ERROR
Brauer assigns, restated, that the district court erred in find-
ing that the State had proved beyond a reasonable doubt that
Brauer’s touch was “sexual contact.”

STANDARD OF REVIEW
[1,2] We will sustain a conviction in a bench trial of a
criminal case if the properly admitted evidence, viewed and
construed most favorably to the State, is sufficient to sup-
port that conviction.* In making this determination, we do
not resolve conflicts in the evidence, pass on the credibility
of witnesses, evaluate explanations, or reweigh the evidence

4 See State v. Lamb, 280 Neb. 738, 789 N.W.2d 918 (2010).
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presented, which are within a fact finder’s province for dispo-
sition.’ Instead, the relevant question is whether, after viewing
the evidence in the light most favorable to the prosecution,
any rational trier of fact could have found the essential ele-
ments of the crime beyond a reasonable doubt.®

ANALYSIS

Brauer’s argument is simple: He argues that the evidence
was insufficient to support the verdict. Specifically, Brauer
argues that the evidence was insufficient to show, beyond a
reasonable doubt, that Brauer’s touching J.N. was “sexual con-
tact,” which is limited to conduct which can be “reasonably
construed as being for the purpose of [Brauer’s| sexual arousal
or gratification” under § 28-318(5). In support of his argument,
Brauer argues, among other things, that the touch was minor,
fleeting, and over the clothes, and that there were no “indicia
of sexual arousal.”’

We recently addressed the same issue, though in a differ-
ent context, in State v. Osborne.® There, we referenced the
Nebraska Court of Appeals’ opinion detailing the underlying
facts and then concluded that affirmance was proper after “hav-
ing reviewed the briefs and record and having heard oral argu-
ments, and considering the relevant standard of review.” This
case presents different and, qualitatively speaking, weaker facts
than Osborne; but we do not bring up Osborne to compare
facts. Its relevance here, beyond presenting the same issue, is
as a recent example of the role the standard of review plays in
criminal cases at the appellate level.

There is an appellate maxim that “standards of review can
be a party’s best friend or they can be a party’s worst enemy.”
That maxim rings true today, and to Brauer’s detriment. The
record could very well support inferences other than those
drawn by the trial court. But under our standard of review, we

5 See id.

6 See id.

7 Brief for appellant at 22.

8 State v. Osborne, 286 Neb. 154, 835 N.W.2d 664 (2013).
 Id. at 156-57, 835 N.W.2d at 666 (emphasis supplied).
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do not resolve conflicts in the evidence, reweigh the evidence,
assess witness credibility, or evaluate explanations. Instead,
we ask only whether—viewing the evidence in the light most
favorable to the prosecution—any rational trier of fact could
have found the essential elements of the crime beyond a rea-
sonable doubt. It could.

The State charged Brauer with sexually assaulting a child in
the third degree. Section 28-320.01(1) explains that “[a] person
commits sexual assault of a child in the second or third degree
if he or she subjects another person fourteen years of age or
younger to sexual contact and the actor is at least nineteen
years of age or older.” The crime is in the third degree if the
“actor does not cause serious personal injury to the victim,”"
which is the case here.

Because the ages of the relevant persons were undisputed,
as was the existence of the touch itself, the only issue was
whether the touch was “sexual contact” under § 28-318(5).
Brauer did not dispute that he intentionally touched J.N.’s
“clothing covering the immediate area of [J.N.’s] sexual or
intimate parts.” The only question was whether Brauer’s touch
could be “reasonably construed as being for the purpose of
[Brauer’s] sexual arousal or gratification.” After reviewing the
record, we conclude that there was sufficient evidence to sup-
port the trial court’s finding beyond a reasonable doubt that
Brauer’s touch was “sexual contact.”

As noted by the trial court, Brauer initially (and persist-
ently) denied ever touching J.N. in or around his crotch for
any reason, even accidentally. Then, when confronted by law
enforcement officers, he admitted that he “had come in contact
with [J.N.] on the upper leg area in the vicinity of the geni-
tals.” And during his interview with Andrew, Brauer eventually
admitted that he had “poked” J.N. in the penis. The transcript
of Brauer’s interview with Andrew also reveals that Brauer
contemplated suicide (though he assured Andrew he was not
going to follow through), making statements like, “I’m going
to go blow my head off.” Brauer’s initial refusal to acknowl-
edge the touch until repeatedly confronted by law enforcement

10§ 28-320.01(3).
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officers, along with his clear understanding that what he had
done was wrong, could allow the trial court to conclude that
this was more than simply an innocent touch.

Other facts also support concluding that Brauer touched
J.N. for the purpose of sexual arousal or gratification. Brauer
acknowledged that, with Jeremy and Danae present, he had
shared “a kiss and hug of some kind with [J.N.] prior to
the touching and that it made him feel really good,” though
Brauer said it made him feel good mentally, not sexually. In
speaking with one investigator, Brauer said the kiss made
him feel a “spark.” Most damning, however, are Brauer’s
statements during Andrew’s interview with Brauer describ-
ing his touching J.N. We set out the critical part of the inter-
view below:

LT. KEITH ANDREW: Okay. Tell me what — show
me what happened. If this is his groin area, how did you
touch him? Say this is — this is his groin area. It’s my
knee, okay. I'm not big into touches, but go ahead and
show me one time. Show me how it happened.

NATHAN BRAUER: Oh, my God.

LT. KEITH ANDREW: What?

NATHAN BRAUER: I poked him like that.

LT. KEITH ANDREW: Okay. With two fingers?

NATHAN BRAUER: Two fingers. I just poked him
like that. Oh.

LT. KEITH ANDREW: And then you stopped; right?

NATHAN BRAUER: Yeah, because he came flying up
to me just to jump on me to give me a hug, and he hit
me in the nuts. So my reaction was, [J.N.], no, and then
I poked him in the nuts. And I thought, what the — oh,
okay, sorry, [J.N.]

LT. KEITH ANDREW: Okay. Because you knew that
feeling. You were like, stop, don’t let this get carried
away?

NATHAN BRAUER: Yeah.

LT. KEITH ANDREW: Because you care for him?
Okay. But there was something sexual that kicked in
when you did that?
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NATHAN BRAUER: Well, I wouldn’t really say sex-
ual. I mean, it just kind of hurt me in a way, I guess.

LT. KEITH ANDREW: Okay.

NATHAN BRAUER: But when I hit him in the nuts,
it’s like, oh, my God, that’s . . .

LT. KEITH ANDREW: So it gave you a spark, for lack
of a better term?

NATHAN BRAUER: A spark to never do it again.

LT. KEITH ANDREW: A charge? Okay.

NATHAN BRAUER: It — no. It just kind of give me
that hit like, oh, okay, I just fucked up.

LT. KEITH ANDREW: This is wrong, never do this
again?

NATHAN BRAUER: Yeah.

LT. KEITH ANDREW: You don’t do this to kids?

NATHAN BRAUER: No.

LT. KEITH ANDREW: Okay.

NATHAN BRAUER: You do not do that to kids.

LT. KEITH ANDREW: So it was kind of a sexual —
had a sexual connotation to it and — but you —

NATHAN BRAUER: Well . ..

LT. KEITH ANDREW: — checked it and stopped?

NATHAN BRAUER: Yeah. I mean, I wouldn’t say,
like, it got my dick hard or made me, like, you know
throb up with it, but it just made me, you know . . .

LT. KEITH ANDREW: Maybe like an adrenaline-
type rush?

NATHAN BRAUER: Yeah.

LT. KEITH ANDREW: Like a — like a release of
some hormone that had a sexual connotation to it?

NATHAN BRAUER: Well, it probably was a little bit
of that because I got racked, and I wanted to tell him basi-
cally don’t do this.

LT. KEITH ANDREW: Okay. Okay. So how many
times did this happen? One time?

NATHAN BRAUER: One time.

LT. KEITH ANDREW: Happened one time. Did [J.N.]
say anything to you?
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NATHAN BRAUER: That hurt.

LT. KEITH ANDREW: Okay.

NATHAN BRAUER: And so I said, I'm like, sorry,
[J.N]

LT. KEITH ANDREW: Okay. And did he tell you to
— anything else after that? How about something to the
effect, don’t ever do that again?

NATHAN BRAUER: Yeah.

LT. KEITH ANDREW: Did he tell you that? Do you
remember that?

NATHAN BRAUER: I think so. I can’t really . . .

LT. KEITH ANDREW: Something? He said something
along that lines [sic]? You don’t remember the exact ter-
minology; is that right?

NATHAN BRAUER: I don’t remember.

LT. KEITH ANDREW: Okay. Okay.

NATHAN BRAUER: I mean, I remember . . .

LT. KEITH ANDREW: So let me make sure I have
this right, okay? I want to make sure I’'m understanding
everything because I don’t want to misconstrue anything

. okay? So I'm going to kind of regurgitate what
you’ve told me.

NATHAN BRAUER: Yeah.

LT. KEITH ANDREW: And if there’s a correction to
be made, tell me.

NATHAN BRAUER: Okay.

LT. KEITH ANDREW: Okay. So he was — you guys
were playing. He hit you in your groin, which caused you
some pain.

NATHAN BRAUER: Oh, yeah.

LT. KEITH ANDREW: Okay.

NATHAN BRAUER: Oh, yeah.

LT. KEITH ANDREW: We’ve all been there. We know
that hurts, okay.

NATHAN BRAUER: Yeah. Yeah.

LT. KEITH ANDREW: And you went like — you used
two fingers like this.
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NATHAN BRAUER: Uh-huh.

LT. KEITH ANDREW: You went like that to his groin.

NATHAN BRAUER: Uh-huh.

LT. KEITH ANDREW: And . . .

NATHAN BRAUER: Just to pretty much tell him, hey,
that hurts, don’t do that.

LT. KEITH ANDREW: Okay. And when you did that,
there was a — some kind of impulse.

NATHAN BRAUER: Yeah. Yeah.

LT. KEITH ANDREW: The thrill of some kind of
sexual . . .

NATHAN BRAUER: I wouldn’t really say sexual
really, but there was an impulse.

LT. KEITH ANDREW: Okay.

NATHAN BRAUER: I'm just . . .

LT. KEITH ANDREW: And then you did the right
thing. You said, I'm never . . .

NATHAN BRAUER: Oh, I fucked up, sorry.

LT. KEITH ANDREW: I'm — I screwed up, the —
going through your head, I will never do this again,
because you don’t like kids. I mean, you like kids, but
you don’t have a preference for kids.

NATHAN BRAUER: There we go, yeah.

LT. KEITH ANDREW: A sexual preference for kids.

NATHAN BRAUER: Yeah.

LT. KEITH ANDREW: Is that fair?

NATHAN BRAUER: Yeah, that’s fair.

LT. KEITH ANDREW: Okay. So it happened once.
You touched him there. There was a — some kind of
sexual urge, not an erection.

NATHAN BRAUER: No, never an erection.

LT. KEITH ANDREW: Okay. But a sexual release of
hormones, I guess is a better . . .

NATHAN BRAUER: Yeah, it was . . .

LT. KEITH ANDREW: Is that right?

NATHAN BRAUER: Yeah. It was just a release.

LT. KEITH ANDREW: That’s how I'm understand-
ing it.
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NATHAN BRAUER: It must have been a release of
hormones.

LT. KEITH ANDREW: And then you did the right
thing. And right after it happened you were like, I'm
never doing this again. I’'m not going to touch him.
He’s my family. He’s a little boy. And you’ve checked it
since then.

NATHAN BRAUER: Yeah.

LT. KEITH ANDREW: And you haven’t done this
since?

NATHAN BRAUER: Nope.

LT. KEITH ANDREW: Are you ever going to do that
again?

NATHAN BRAUER: Fuck no.

Although Brauer does not endorse the ‘“sexual” modifier,
he variously describes having experienced an “adrenaline-type
rush,” “impulse,” and a “release of hormones” from the touch.
Brauer made these statements knowing there were allegations
that he had touched J.N. with a sexual purpose. We agree with
the district court that these statements constitute admissions
that Brauer’s touch was for the purpose of his sexual arousal
or gratification. Viewed as a whole, the record presents suffi-
cient evidence for the fact finder to have found Brauer guilty,
beyond a reasonable doubt, of sexually assaulting J.N.

But Brauer points out that there was an innocent expla-
nation for the touch: J.N. had been going through a phase
of hitting men in the crotch, and when J.N. hit Brauer in
the crotch, Brauer’s subsequent touch was a hasty (and ill-
advised) reaction, but not sexual in any way. Under our
standard of review, however, we do not reweigh evidence or
evaluate explanations. And contrary to Brauer’s assertion that
it was undisputed J.N. had hit Brauer in the crotch before
the touch, the district court found this explanation not cred-
ible because this “was not something [Brauer] had ever told
anyone before” Andrew’s interview and, particularly, because
it was not something Brauer had ever told his friends Jeremy
and Danae. We will not second-guess the district court’s deter-
minations in that regard.
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Brauer also repeatedly emphasizes that this was a single
poke, with two fingers, over J.N.’s clothes and that there was
no stroking or fondling or, indeed, any additional movement
of the hand or fingers. Brauer emphasizes that there was no
evidence that Brauer got an erection, that he told J.N. to keep
the touch secret, or that Brauer threatened J.N. And Brauer
argues that there was no evidence that he removed his clothing,
breathed heavily, or had any other observable signs of arousal.
All of this is true; but it does not change the evidence that
does exist, which is sufficient for the fact finder to have found
Brauer guilty. Whether the district court “failed to weigh[] and
act on [the] evidence cautiously”!' is not something we eval-
uate; we do not reweigh the evidence.

Finally, Brauer points to several cases where courts have
found insufficient evidence of sexual arousal or gratifica-
tion. We find them materially distinguishable, in various
ways. For example, in In re Interest of Kyle O.,"> the Court
of Appeals determined that “the State presented insufficient
evidence to establish that ‘sexual contact’ occurred” between
a l4-year-old and a 5-year-old. Putting aside the fact that
In re Interest of Kyle O. involved two minors, the Court of
Appeals (reviewing a juvenile case) also operated under a de
novo standard of review,'? a standard far more lenient than
ours in this case.

In State v. Powell,'* the Washington Court of Appeals
found insufficient evidence of sexual gratification. There, the
record showed that the defendant, well known to the child as
“Uncle Harry,” had hugged the child around her chest while
she was seated on his lap."” As the defendant helped her off

' Brief for appellant at 22.

2 In re Interest of Kyle O., 14 Neb. App. 61, 62, 703 N.W.2d 909, 911
(2005).

13 See In re Interest of Kyle O., supra note 12.
14 State v. Powell, 62 Wash. App. 914, 816 P.2d 86 (1991).
15 See id. at 916, 816 P.2d at 87.
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his lap, he “placed his hand on her ‘front’ and bottom on her
underpanties under her skirt.”!'® And, on another occasion,
while the defendant and the child were waiting for the child’s
cousin in the defendant’s truck, the defendant had “touched
both her thighs.”!”

The Washington Court of Appeals reversed, concluding that
the defendant’s “purpose in both touchings [was] equivocal.”!8
The court emphasized several factors, including that the
touches were susceptible to innocent explanations, that the
child was clothed on each occasion, that the touches occurred
on the outside of the clothes, and that the defendant made no
threats, bribes, or requests not to tell.!” Finally, the defendant
acknowledged that he might have hugged and touched her, but
“[h]e denied ever touching [the child] under her skirt or touch-
ing her for sexual gratification.”* We find this case distin-
guishable, primarily because of Brauer’s statements to Andrew,
set forth above, which we (like the district court) view as
incriminating admissions.

[3] Brauer cites several other cases as examples of courts
having found insufficient evidence of sexual arousal or grati-
fication.”’ We find them distinguishable, and we see no need
to recite each of them here. It suffices to say that what those
cases demonstrate, along with others we have uncovered, is
a simple truth: Whether there is sufficient evidence to prove
sexual arousal or gratification (which, by necessity, must gen-
erally be inferred from the surrounding circumstances)® is
extraordinarily fact driven. The facts in this case, considering

16 1d.
7 1d.
8 1d. at 917, 816 P.2d at 88.

19 See Powell, supra note 14.

2 Id. at 918, 816 P.2d at 88.

2l See, e.g., In re Matthew K., 355 Ill. App. 3d 652, 823 N.E.2d 252, 291
Ill. Dec. 242 (2005); People v. Guerra, 178 A.D.2d 434, 577 N.Y.S.2d
296 (1991); State v. Brown, 586 A.2d 1085 (R.I. 1991); McKeon v.
Commonwealth, 211 Va. 24, 175 S.E.2d 282 (1970).

22 See In re Interest of Kyle O., supra note 12.
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our standard of review, constitute sufficient evidence to support
the verdict.

CONCLUSION
Finding sufficient evidence to support the verdict, we affirm.
AFFIRMED.

MILLER-LERMAN, J., dissenting.

I fully recognize the need to protect children, but given the
evidence in the record, I respectfully dissent. Even viewing
the evidence in a light most favorable to the State as we must,
see State v. Lamb, 280 Neb. 738, 789 N.W.2d 918 (2010), and
mindful of the limitations of our appellate standard of review
as emphasized by the majority, I believe no reasonable finder
of fact could find beyond a reasonable doubt on this record
that the State established that Brauer’s conduct of touching
J.N. could be “reasonably construed as being for the purpose
of [Brauer’s] sexual arousal or gratification” under Neb. Rev.
Stat. § 28-318(5)(Cum. Supp. 2012).

The undisputed facts of the incident giving rise to this case
are recited by the district court and repeated by the majority.
The district court found that the incident can be described as
having “happened once, over clothes and involved two fin-
gers.” The district court states that “[t]he issue presented in this
case is whether the State submitted sufficient evidence to prove
beyond a reasonable doubt that [Brauer’s] touching of [J.N.]
was ‘sexual contact’ as that term is defined in the law.”

The district court made a finding that 4-year-old J.N. had a
“phase of striking men in the genital area.” The district court
further found there was “a list of people that had been hit in the
genitals by [J.N.] during this 3-4 week ‘phase’ when he would
do such a thing: . . . his father, his brother and . . . (a family
friend) were referenced.” Contrary to the majority, I do not
read the district court’s order as having found that J.N. did not
hit Brauer in the crotch. To the contrary, the district court sum-
marizes Brauer’s testimony as follows: “J.N. struck [Brauer] in
the genitals [and Brauer] wanted to show [J.N.] how that felt so
he struck [J.N.] or poked him there to do so.”

This case was tried to the court, and we have the advan-
tage of particularized findings on which the verdict relies.
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Even with our limited standard of review, we can look at the
record to determine whether there is evidence in the record
which supports the findings of fact. The district court found
there was sexual conduct by Brauer based on “direct evi-
dence in the form of the admissions” of Brauer to Lt. Keith
Andrew. In particular, the district court found that Brauer
“acknowledge[d] a release of hormones and/or adrenaline”
after touching J.N., and it is this finding of fact which the
district court characterizes as the admission that serves as the
basis for the conviction. Indeed, the district court’s emphasis
on “hormones and/or adrenaline” is demonstrated by the dis-
trict court’s reference to this phrase three times in the opinion.
Further, the district court equates—incorrectly in my view —
hormones and adrenaline.

The district court quotes Brauer’s interview with Lieutenant
Andrew at length, but nowhere in the quote does Brauer use
the word “adrenaline.” And as both the district court and the
majority note, although Lieutenant Andrew uses the word
“sexual” a number of times when questioning Brauer, Brauer
never adopts the term. So we cannot say that Brauer used the
word “hormone” in the sense of a sex-specific hormone.

As for the word “adrenaline” on which the district court
heavily relies, it is used once by Lieutenant Andrew in the
lengthy interview and, as I read it, Brauer is describing the
feeling he experienced when he got hit in the genitals, or its
use is ambiguous, but it does not describe beyond a reason-
able doubt the feelings he experienced as a result of touching
J.N. In the passage, Lieutenant Andrew and Brauer are talking
over each other rather than clearly engaging in a question-
and-answer exchange. The passage which includes the critical
word “adrenaline” reads as follows:

LT. KEITH ANDREW: Maybe like an adrenaline-
type rush?

NATHAN BRAUER: Yeah.

LT. KEITH ANDREW: Like a — like a release of
some hormone that had a sexual connotation to it?

NATHAN BRAUER: Well, it probably was a little bit
of that because I got racked, and I wanted to tell him basi-
cally don’t do this.
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Even if we accept the finding of the district court that
Brauer admitted he experienced an “adrenaline” rush as a result
of touching J.N., such facts do not constitute proof that the
touch was “for the purpose of sexual arousal or gratification.”
The key issue is not what sensation Brauer experienced after
he touched the child, but, rather, what motivated him to touch
J.N. in the first place. The only evidence of this is Brauer’s
statement that he was reacting to the child’s striking him in the
genitals in an effort to stop such conduct. Of course, the reac-
tion was inappropriate and ill advised, but that does not mean
that it was for the purpose of sexual arousal or gratification.
In my view, there is no evidence in this record upon which
a finder of fact could reasonably conclude beyond a reason-
able doubt that Brauer touched the child for that purpose. His
actions may have constituted negligent child abuse or some
other offense, but not the offense of sexual assault with which
he was charged.

WRIGHT and STEPHAN, JJ., join in this dissent.

JOHN JACOBITZ, APPELLEE, V.
AURORA COOPERATIVE, APPELLANT.
841 N.w.2d 377

Filed December 27, 2013. No. S-13-091.

1. Judgments: Appeal and Error. An appellate court independently reviews ques-
tions of law decided by a lower court.

2. Judgments: Jurisdiction. A jurisdictional issue that does not involve a factual
dispute presents a question of law.

3. Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire
jurisdiction of an appeal, the party must be appealing from a final order or
a judgment.

4. Final Orders: Appeal and Error. Under Neb. Rev. Stat. § 25-1902 (Reissue
2008), an appellate court may review three types of final orders: (1) an order that
affects a substantial right and that determines the action and prevents a judgment,
(2) an order that affects a substantial right made during a special proceeding, and
(3) an order that affects a substantial right made on summary application in an
action after a judgment is rendered.

5. Workers’ Compensation: Appeal and Error. A party can appeal an order from
the Workers’ Compensation Court if it affects the party’s substantial right.
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6. Final Orders. Substantial rights under Neb. Rev. Stat. § 25-1902 (Reissue 2008)
include those legal rights that a party is entitled to enforce or defend.

7. Final Orders: Appeal and Error. A substantial right is affected if an order
affects the subject matter of the litigation, such as diminishing a claim or
defense that was available to an appellant before the order from which an appeal
is taken.

8. : ___ . When multiple issues are presented to a trial court for simultaneous
disposition in the same proceeding and the court decides some of the issues,
while reserving other issues for later determination, the court’s determination of
fewer than all the issues is an interlocutory order and is not a final order for the
purpose of an appeal.

9. Workers’ Compensation: Final Orders: Legislature: Intent: Appeal and
Error. Permitting employers to appeal from an adverse ruling before the
Workers” Compensation Court has determined benefits is inconsistent with the
Legislature’s intent to provide prompt benefits to injured workers.

10. Workers’ Compensation: Judgments: Final Orders. From the date of this
decision, a Workers’ Compensation Court’s finding of a compensable injury or its
rejection of an affirmative defense without a determination of benefits is not an
order that affects an employer’s substantial right in a special proceeding.

Appeal from the Workers’ Compensation Court: J. MICHAEL
FitzGeraLD, Judge. Appeal dismissed, and cause remanded for
further proceedings.

Patrick R. Guinan, of Erickson & Sederstrom, P.C., for
appellant.

Jacob M. Steinkemper, of Brock Law Offices, P.C., L.L.O.,
for appellee.

HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, MILLER-LERMAN,
and CASSEL, JJ.

CONNOLLY, J.
SUMMARY

This workers’ compensation appeal presents a jurisdictional
issue: Did the appellant, Aurora Cooperative (Co-op), appeal
from a final order? In a bifurcated proceeding, the trial court
determined that the appellee, John Jacobitz, was injured in the
scope of his employment. Although the court had reserved the
issue of benefits for later determination, the Co-op appealed.

Our case law has been inconsistent on the finality of work-
ers’ compensation orders when an employer appeals from an
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adverse ruling. We now clarify that such rulings are not final
and appealable until the trial court determines benefits for the
prevailing claimant. We dismiss the appeal.

BACKGROUND

Jacobitz sustained a traumatic brain injury when he fell off
a flatbed truck driven by Jerry Overturf, the location manager
for the Co-op’s facility in Ong, Nebraska. The Co-op had just
hosted a customer appreciation supper, and Jacobitz was help-
ing to clean and put away a large grill. Overturf towed the grill
to a shed on the Co-op’s property, and Jacobitz and another
manager helped Overturf put the grill inside. Jacobitz then
hopped on the back of the flatbed truck for a ride back to the
community center where the event was held. He fell off about
half a block later.

The primary dispute at trial was whether Jacobitz was
injured in the scope of his employment. The court granted
Jacobitz’ motion to bifurcate the trial. Jacobitz had argued
that he had not yet reached maximum medical improvement
but that the court could first decide whether he was injured
in the scope of his employment. At the start of the trial, the
court stated, and the parties agreed, that they were trying only
the issue of liability. The parties disputed whether Overturf
asked Jacobitz to come and help host the event or whether
he was told only that he could come if he wished. They also
disputed whether the Co-op or its vendors had sponsored
the event.

In its “Award” order, the court found that Jacobitz believed
that he had to attend, or that it would be in his best interests
to attend the event. The court found that Jacobitz’ testimony
was the best explanation for why he would have driven to his
home 30 miles away to clean up and come back to the event,
despite having a family and not earning high wages. It rejected
the Co-op’s argument that it had not sponsored the event. The
court also found that the Co-op had received a substantial
benefit from the event and had also benefited from Jacobitz’
assistance. It concluded that Jacobitz was injured in an accident
arising out of and in the course of his employment.
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The court issued its order on January 28, 2013. At the end
of the order, the court scheduled a telephone conference for
February 4 to set a trial date to determine benefits. The Co-op
filed its notice of appeal on February 1.

ASSIGNMENTS OF ERROR

The Co-op assigns, restated and reduced, that the trial
court erred as follows: (1) finding that Jacobitz was injured
in the scope of his employment; (2) finding that the customer
appreciation supper was a regular incident of employment;
(3) assigning liability because Jacobitz subjectively believed
he had to attend the supper and that his attendance would
be to his benefit; (4) finding that the Co-op received a sub-
stantial benefit from the supper and Jacobitz’ attendance and
assistance, absent evidence of a “direct” benefit to the Co-op;
(5) entering an “Award” based on facts that were irrelevant,
clearly wrong, and insufficient; (6) receiving an exhibit into
evidence over the Co-op’s objection; and (7) failing to render
a reasoned decision.

STANDARD OF REVIEW
[1,2] We independently review questions of law decided by
a lower court.! A jurisdictional issue that does not involve a
factual dispute presents a question of law.?

ANALYSIS
[3] For an appellate court to acquire jurisdiction of an
appeal, the party must be appealing from a final order or a
judgment.’ Because workers’ compensation proceedings are
special proceedings, the issue is whether the court’s order
is final.

U Guinn v. Murray, 286 Neb. 584, 837 N.W.2d 805 (2013).
2 In re Interest of Edward B., 285 Neb. 556, 827 N.W.2d 805 (2013).

3 See, Neb. Rev. Stat. § 25-1911 (Reissue 2008); Becerra v. United Parcel
Service, 284 Neb. 414, 822 N.W.2d 327 (2012); State v. McCave, 282
Neb. 500, 805 N.W.2d 290 (2011). See, also, Neb. Rev. Stat. § 25-1301(1)
(Reissue 2008).

4 Becerra, supra note 3.
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The Nebraska Court of Appeals ordered the parties to brief
whether the trial court’s order was final even though it had
not yet determined benefits. The Co-op argues that the order
affected a substantial right in a special proceeding because
the order eliminated its complete defense to Jacobitz’ claim.
Jacobitz cites cases holding that the order was not final because
the court reserved issues for later determination.

[4] Under Neb. Rev. Stat. § 25-1902 (Reissue 2008), an
appellate court may review three types of final orders: (1) an
order that affects a substantial right and that determines the
action and prevents a judgment, (2) an order that affects a
substantial right made during a special proceeding, and (3) an
order that affects a substantial right made on summary applica-
tion in an action after a judgment is rendered.’

[5-7] Only the second category is applicable here. A party
can appeal an order from the Workers’ Compensation Court if
it affects the party’s substantial right.® Substantial rights under
§ 25-1902 include those legal rights that a party is entitled to
enforce or defend.” A substantial right is affected if an order
affects the subject matter of the litigation, such as diminishing
a claim or defense that was available to an appellant before the
order from which an appeal is taken.®

[8] But even in workers’ compensation cases, we have held
that when multiple issues are presented to a trial court for
simultaneous disposition in the same proceeding and the court
decides some of the issues, while reserving other issues for
later determination, the court’s determination of fewer than all
the issues is an interlocutory order and is not a final order for
the purpose of an appeal.’

The tension between these two rules—one delineat-
ing an affected substantial right and the other delineating

SId.

¢ See, e.g., id.

7 Big John’s Billiards v. State, 283 Neb. 496, 811 N.W.2d 205 (2012).
8 Id.

° See, e.g., Becerra, supra note 3; Merrill v. Griswold’s, Inc., 270 Neb. 458,
703 N.W.2d 893 (2005).
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interlocutory orders—has created two conflicting lines of
cases dealing with final orders in workers’ compensation
appeals. In two cases, Nebraska appellate courts have per-
mitted employers to appeal from the trial court’s rejection
of its “complete defense” to liability.'” Although we did not
define that term, in those cases, the complete defense was an
affirmative defense, which, if it had been successful, would
have permitted the employer to prevail even if the claimant
proved that he or she sustained a work-related injury."" But in
cases where the employer’s defense is that the claimant failed
to prove a work-related injury, we have held that an appeal
is interlocutory when the trial court has reserved issues for
later determination.'?

This troubling body of cases has created confusion whether
an employer can appeal from a trial court’s finding of liability,
even if the court has reserved its decision regarding benefits.
The confusion exists because a failure of proof defense (e.g.,
a defense that the claimant has not shown the injury occurred
in the scope of employment) is also a complete defense
to liability. But more important, interlocutory appeals con-
flict with the beneficent purpose of the Nebraska Workers’
Compensation Act (Act) to provide injured workers with
prompt relief from the adverse economic effects caused by a
work-related injury.'

“Under the Act, employees give up the complete compen-
sation that they might recover under tort law in exchange for
no-fault benefits that they quickly receive for most economic
losses from work-related injuries.”'* And unnecessary delays in

10 See, Larsen v. D B Feedyards, 264 Neb. 483, 648 N.W.2d 306 (2002);
Morin v. Industrial Manpower, 13 Neb. App. 1, 687 N.W.2d 704 (2004).

1 See id.

12 See, Merrill, supra note 9; Dawes v. Wittrock Sandblasting & Painting,
266 Neb. 526, 667 N.W.2d 167 (2003); Hamm v. Champion Manuf.
Homes, 11 Neb. App. 183, 645 N.W.2d 571 (2002).

13 See Zwiener v. Becton Dickinson-East, 285 Neb. 735, 829 N.W.2d 113
(2013).

14 Moyera v. Quality Pork Internat., 284 Neb. 963, 978, 825 N.W.2d 409,
420 (2013).
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the payment of benefits are contrary to the purpose of provid-
ing prompt relief."”

Moreover, this concern is present whether the trial court has
rejected an employer’s failure of proof defense or its affirma-
tive defense. In either case, permitting an employer to appeal
will frequently cause a hardship for the prevailing claimant
because Nebraska’s workers’ compensation statutes do not
require the employer to pay benefits or waiting-time penalties
pending an appeal based on a reasonable controversy.'s

But if the issue of benefits has been decided before an
employer appeals and the award is affirmed on appeal, then the
employer must pay the benefits within 30 days after the appel-
late court’s mandate is filed in the Workers’ Compensation
Court.”” We have explained that “because contested claims
cause a delay of compensation, it is imperative to discourage
any further delay following an appeal.”'®

Permitting piecemeal appeals, however, defeats the waiting-
time penalty rule that requires prompt payment of benefits
after an appeal, when an employer has appealed in good faith
but the claimant prevailed. Instead of receiving a speedy pay-
ment of benefits immediately after the mandate is issued, a
prevailing claimant would face further litigation on the issue
of benefits. At that point, the employer could appeal again if
a reasonable controversy existed regarding the court’s award
of benefits.

Even if we limited interlocutory appeals to an employer’s
appeal from the court’s rejection of an affirmative defense, the
number of claimants who would be adversely affected by the
delay in determining benefits is potentially large. Affirmative
defenses would include all of the following: (1) defenses
that a claimant is not covered by the Act; (2) defenses that

15 Estate of Teague v. Crossroads Co-op Assn., 286 Neb. 1, 834 N.W.2d 236
(2013).

16 See, Lagemann v. Nebraska Methodist Hosp., 277 Neb. 335, 762 N.W.2d
51 (2009); Neb. Rev. Stat. § 48-125(1)(b) (Reissue 2010).
17 See Lagemann, supra note 16.

18 1d. at 341, 762 N.W.2d at 57, citing Leitz v. Roberts Dairy, 239 Neb. 907,
479 N.W.2d 464 (1992).
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jurisdiction in a Nebraska court is improper; (3) defenses
that the claim is barred by the statute of limitations; defenses
that the claimant failed to properly notify the employer of the
injury; (4) defenses that the claimant deliberately violated a
safety rule; and (5) defenses that a claimant was willfully neg-
ligent or intoxicated."” A prevailing claimant in any of these
types of cases would face a substantial economic hardship in
delayed benefits if we permitted employers to appeal before a
court awarded benefits.

But comparable concerns are not raised by precluding an
employer’s interlocutory appeal when the court has deter-
mined only that the claimant’s injury is compensable or
that the employer’s affirmative defense is without merit,
but has not determined benefits. In that circumstance, the
employer sustains no economic detriment by waiting to appeal
until the trial court enters an award that specifies the claim-
ant’s benefits.

[9,10] It remains true that an order in a special proceed-
ing is final for the purpose of an appeal if it affects a party’s
substantial right. But we cannot be blind to the unequal
effect of permitting interlocutory appeals in workers’ com-
pensation cases. And permitting employers to appeal from
an adverse ruling before the Workers’ Compensation Court
has determined benefits is inconsistent with the Legislature’s
intent to provide prompt benefits. So instead of ironing out
every wrinkle in our case law, we hold the following: From
the date of this decision, a Workers’” Compensation Court’s
finding of a compensable injury or its rejection of an affirm-
ative defense without a determination of benefits is not an
order that affects an employer’s substantial right in a spe-
cial proceeding.

19 See, e.g., Neb. Rev. Stat. §§ 48-101, 48-102(a), 48-106(2), 48-127, 48-133,
and 48-137 (Reissue 2010); Moyera, supra note 14; Risor v. Nebraska
Boiler, 277 Neb. 679, 765 N.W.2d 170 (2009); Estate of Coe v. Willmes
Trucking, 268 Neb. 880, 689 N.W.2d 318 (2004); Dawes, supra note 12;
Larsen, supra note 10; Guico v. Excel Corp., 260 Neb. 712, 619 N.W.2d
470 (2000); Nalley v. Consolidated Freightways, Inc., 204 Neb. 370, 282
N.W.2d 47 (1979); Morin, supra note 10.
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CONCLUSION
We conclude that the Co-op has not appealed from a final

order because the trial court has determined only that Jacobitz’
accident occurred in the scope of his employment, but has not
yet determined benefits. We therefore dismiss the appeal and
remand the cause for further proceedings.

APPEAL DISMISSED, AND CAUSE REMANDED
FOR FURTHER PROCEEDINGS.
McCoRrRMACK, J., participating on briefs.

IN RE INTEREST OF LANDON H., A CHILD
UNDER 18 YEARS OF AGE.
STATE OF NEBRASKA, APPELLEE, V.
BoNNIE H., APPELLANT.
841 N.W.2d 369

Filed December 27, 2013. No. S-13-140.

Constitutional Law: Due Process: Appeal and Error. Whether the procedures
given an individual comport with constitutional requirements for procedural
due process presents a question of law, which an appellate court indepen-
dently reviews.

Constitutional Law: Parental Rights: Due Process. Because of a natural par-
ent’s fundamental liberty interest in the care, custody, and management of their
child, if the State intervenes to adjudicate a child or terminate the parent-child
relationship, its procedures must meet the requisites of the Due Process Clause.
Juvenile Courts: Parental Rights: Due Process. A juvenile court order that
terminates parental rights through procedures that violate the parent’s due process
rights is void.

Constitutional Law: Due Process. Procedural due process requires notice to
the person whose right is affected by the proceeding; reasonable opportunity to
refute or defend against the charge or accusation; reasonable opportunity to con-
front and cross-examine adverse witnesses and present evidence on the charge or
accusation; representation by counsel, when such representation is required by
the Constitution or statutes; and a hearing before an impartial decisionmaker.
Juvenile Courts: Parental Rights: Right to Counsel. In juvenile proceedings,
Neb. Rev. Stat. § 43-279.01(1)(b) (Reissue 2008) gives a parent the right to
appointed counsel if the parent cannot afford an attorney.

Juvenile Courts: Parental Rights: Due Process. When a juvenile court knows
that a parent is incarcerated or confined nearby, it should take steps, without
request, to afford the parent due process before adjudicating a child or terminat-
ing the parent’s parental rights.
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7. Juvenile Courts: Parental Rights: Attorney and Client: Notice. A juve-
nile court may not assume that a parent has avoided communications with
his or her attorney unless the attorney shows that he or she has made diligent
efforts to serve notice to the parent of the attorney’s intent to withdraw from
the representation.

8. Juvenile Courts: Parental Rights: Right to Counsel: Due Process. Absent
circumstances showing that a parent has avoided contact with his or her attorney,
a juvenile court must respect the parent’s due process right to representation by
an attorney.

Appeal from the Separate Juvenile Court of Lancaster
County: Tont G. THorsoN, Judge. Vacated and remanded with
direction.

David P. Thompson, of Thompson Law, P.C., L.L.O., for
appellant.

Joe Kelly, Lancaster County Attorney, and Daniel Zieg for
appellee.

Heavican, C.J., WRIGHT, CoNNOLLY, STEPHAN, MCCORMACK,
MILLER-LERMAN, and CASSEL, JJ.

CONNOLLY, J.
SUMMARY

The juvenile court allowed the attorney for the appellant,
Bonnie H., to withdraw at the start of a default hearing to ter-
minate Bonnie’s parental rights without requiring the attorney
to show that he gave notice to Bonnie of his intent to withdraw.
We conclude that the court’s ruling denied Bonnie due process
and constituted plain error. We vacate the court’s order and
remand the cause with direction.

BACKGROUND

In October 2011, Bonnie was ingesting narcotics in a parked
vehicle with a male companion. Landon H., who was then age
2, was asleep in the back seat. Police officers arrested Bonnie
and took Landon into emergency custody. Landon’s father,
Shawn H., was incarcerated at the time. Landon was later
placed with foster parents. He has reactive attachment disorder
and behavioral problems. Bonnie has a history of substance
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abuse and had previously relinquished her parental rights for
her two other children.

The court appointed counsel for Bonnie in November 2011.
At the first adjudication hearing in December, Bonnie’s coun-
sel appeared without her to deny the allegations. The court
continued the hearing. In January 2012, Bonnie appeared and
pleaded no contest to the State’s allegation that she had cocaine
on her person when the police searched her. The court adjudi-
cated Landon under Neb. Rev. Stat. § 43-247(3)(a) (Reissue
2008) because of parental neglect. The juvenile court’s reha-
bilitation plan required Bonnie to cooperate with drug treat-
ment and testing, obtain a legal means of income, maintain
regular contact with the representative for the Department of
Health and Human Resources (Department), and provide con-
tact information.

In February 2012, counsel appeared with Bonnie for a dis-
position hearing. The court found that she was unemployed
and homeless, had not cooperated with offered services, and
had not consistently provided the Department with her con-
tact information. The court found that she had made poor
progress toward the goal of reunification. The alternative plan
was adoption.

At the April 2012 child support and review hearing, coun-
sel appeared without Bonnie. The court continued the hearing
until June. At the June hearing, counsel appeared again with-
out Bonnie. In addition to its previous requirements, the court
ordered Bonnie to obtain psychiatric treatment. The court con-
tinued the child support hearing and scheduled another review
hearing for September. The court also scheduled a permanency
plan hearing for January 2013.

At the September 2012 child support and review hearing,
counsel appeared without Bonnie. Bonnie was still making
poor progress toward the goal of reunification. The court
scheduled the next review hearing to coincide with the January
permanency plan hearing. But before the court issued the
order, the State had already moved to terminate Bonnie’s
parental rights. The court scheduled the termination hearing for
October 24. It ordered the clerk to issue summons and notice
to both parents.
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On October 24, 2012, counsel appeared without Bonnie. The
court continued the hearing to December 5 to allow for service
on Shawn by publication. In November, the court issued an
order that rescinded a previous order for service on Bonnie
by publication. The court stated that Bonnie had been person-
ally served, but the record does not show where or when she
was served.

On December 5, 2012, counsel appeared without Bonnie.
The court continued the termination hearing, for good cause
shown. It set a default hearing to terminate parental rights for
January 4, 2013, the day previously scheduled for the perma-
nency plan hearing. The order commanded Bonnie and Shawn
to appear and stated, “You or your attorney may present evi-
dence on your behalf . . . .” The order warned the parents that
it would be deciding whether to terminate their parental rights.
A note at the bottom of the order specifically stated that the
court sent a copy to Bonnie at the Lancaster County jail in
Lincoln, Nebraska.

At the January 4, 2013, termination hearing, counsel again
appeared without Bonnie. Before the hearing started, Bonnie’s
attorney asked the court for leave to withdraw. He said that
he had had no recent contact with Bonnie and that his last
contact was in February 2012. He also said that he had sched-
uled several meetings at his office but that she had failed to
appear and had not responded to his telephone calls and let-
ters. Because Bonnie had not communicated with him, the
court allowed him to withdraw. But the court stated that it
would consider Bonnie’s request for counsel if she contacted
the court.

The caseworker testified that Bonnie had not visited Landon
since the previous summer and had moved to Grand Island,
Nebraska, since then. The caseworker said that she last con-
tacted Bonnie through an e-mail 4 to 5 months earlier but
that Bonnie had not responded to her request for an address.
She said that Bonnie had occasionally asked to see Landon,
but without knowing her address, the caseworker could not
provide visitation and drug testing services to Bonnie in
Grand Island. She said that Bonnie had not provided any
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support for Landon and that Landon’s behavioral problems
had worsened when in Bonnie’s presence. The court agreed
with the Department that the evidence supported termination
of both Bonnie’s and Shawn’s parental rights. The court’s
order noted that a copy was sent to Bonnie at an address in
Edgar, Nebraska.

Bonnie’s attorney moved for payment of his fees for
February, July, and November 2012. Contrary to his statement
to the court that he last contacted Bonnie in February, his affi-
davits showed that he met Bonnie “in custody” on October 19
and again on October 24, the date of the first termination hear-
ing. He also listed fees for several telephone calls to or from
Bonnie after February, most recently on October 8.

A written order shows that the day after the court issued its
termination order, it heard Bonnie’s request for appointment
of a different attorney to represent her. The court sustained
Bonnie’s request for an attorney and later issued an order
allowing Bonnie to proceed in forma pauperis on appeal.

ASSIGNMENTS OF ERROR

Bonnie argues that the court’s order, which allowed her
attorney to withdraw before the termination hearing began,
denied her due process. But in her brief, Bonnie has not
assigned the court’s action as error. Absent plain error, an
appellate court considers only an appellant’s claimed errors
that the appellant specifically assigns in a separate “assignment
of error” section of the brief and correspondingly argues in the
argument section.’'

STANDARD OF REVIEW
[1] Whether the procedures given an individual comport
with constitutional requirements for procedural due process
presents a question of law, which we independently review.?

! See, Neb. Ct. R. App. P. § 2-109(D)(1)(e) (rev. 2012); In re Interest of
Samantha L. & Jamine L., 286 Neb. 778, 839 N.W.2d 265 (2013), citing
In re Interest of Jamyia M., 281 Neb. 964, 800 N.W.2d 259 (2011).

2 See, e.g., State v. Edwards, 284 Neb. 382, 821 N.W.2d 680 (2012); In re
Interest of Davonest D. et al., 19 Neb. App. 543, 809 N.W.2d 819 (2012).
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ANALYSIS

Bonnie contends that she had a statutorily guaranteed right
to counsel. She argues that the juvenile court violated her
due process rights when it allowed her counsel to withdraw
from representing her without notifying her. She argues that
she was entitled to expect that her attorney would represent
her by making proper arguments and cross-examining the
State’s witness.

The State disagrees. It contends that a parent waives the
right to be present at a termination hearing if he or she vol-
untarily or negligently fails to appear after proper notice. It
further contends that the court did not deny her due process
because she had an opportunity to contact her attorney or
appear at the hearing to represent herself or to ask the court
for a new attorney. But the record does not affirmatively
show that Bonnie elected to be unrepresented or that the
court took any steps to afford her due process in a termina-
tion proceeding.

[2,3] Because of a natural parent’s fundamental liberty inter-
est in the care, custody, and management of their child,? if the
State intervenes to adjudicate a child or terminate the parent-
child relationship, its procedures must meet the requisites of
the Due Process Clause.* A juvenile court order that terminates
parental rights through procedures that violate the parent’s due
process rights is void.’

[4,5] Procedural due process requires notice to the per-
son whose right is affected by the proceeding; reasonable
opportunity to refute or defend against the charge or accusa-
tion; reasonable opportunity to confront and cross-examine
adverse witnesses and present evidence on the charge or
accusation; representation by counsel, when such representa-
tion is required by the Constitution or statutes; and a hearing

3 Michael E. v. State, 286 Neb. 532, 839 N.W.2d 542 (2013).

4 In re Interest of Mainor T. & Estela T., 267 Neb. 232, 674 N.W.2d 442
(2004).

3 See id.
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before an impartial decisionmaker.® In juvenile proceedings,
Neb. Rev. Stat. § 43-279.01(1)(b) (Reissue 2008) gives a par-
ent the right to appointed counsel if the parent cannot afford
an attorney.

The record shows that 5 days before the October 24, 2012,
termination hearing, Bonnie’s counsel met with her “in cus-
tody,” and he met with her again on October 24. The court
continued this hearing to provide time for the State to notify
Shawn of the hearing by publication. But Bonnie’s counsel did
not claim at the October 24 hearing that he could not represent
Bonnie because he had not communicated with her about the
termination proceeding.

As noted, in the court’s November 2012 order, it did not
state how or where personal service was made. But the record
shows that at the continued termination hearing on December
5, the court knew that Bonnie was in jail. In the court’s order,
which continued the termination hearing to January 2013 for
good cause, the court stated that a copy of the order was
mailed to Bonnie at the Lancaster County jail.

Although the court and counsel did not discuss Bonnie’s
confinement on the record, either the county attorney or
Bonnie’s attorney had obviously informed the court that
Bonnie was in jail. Yet, the court did not ensure that she
would be able to participate in the termination proceeding or
verify that despite Bonnie’s confinement, her attorney would
be able to represent her. The court’s failure to take these steps
is inconsistent with the requirements that we have set out for
these circumstances.

We have held that

parental physical presence is unnecessary for a hearing
to terminate parental rights, provided that the parent has
been afforded procedural due process for the hearing to
terminate parental rights.

If a parent has been afforded procedural due process
for a hearing to terminate parental rights, allowing a

 Id.; In re Interest of L.V., 240 Neb. 404, 482 N.W.2d 250 (1992), citing
Fuentes v. Shevin, 407 U.S. 67,92 S. Ct. 1983, 32 L. Ed. 2d 556 (1972).
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parent who is incarcerated or otherwise confined in cus-
tody of a government to attend the termination hearing is
within the discretion of the trial court . .. .7

In that case, the parent was incarcerated in another state.
Although he did not personally appear, he received notice of
the accusations against him, participated telephonically in the
hearing, and was represented by counsel. So he was not denied
due process.

In In re Interest of Mainor T. & Estela T.,} we considered a
parent’s due process rights who was jailed during the adjudica-
tion proceeding. There, the record showed that the court knew
the parent was in the county jail next door to the courthouse.
She was not represented by counsel and had not waived her
right to counsel, and the court did not provide an opportu-
nity for her to participate in the adjudication proceeding. The
court’s failure to ensure that she could participate personally or
through an attorney violated her due process rights. We vacated
the court’s order.

[6] We clarified that juvenile courts are not required to con-
duct inquiries into the whereabouts of every parent who fails
to appear for a scheduled hearing. In most cases, a parent who
has notice of the hearing should request to personally partici-
pate.” But when a court knows that a parent is incarcerated or
confined nearby, it should take steps, without request, to afford
the parent due process before adjudicating a child or terminat-
ing the parent’s parental rights."”

Here, instead of conducting the December 2012 termina-
tion hearing in a manner that afforded Bonnie due process, the
court continued the hearing until January 2013. Despite know-
ing that Bonnie was in jail in the same city, the court made no
inquiries whether she would be released for the January hear-
ing, whether her attorney could represent her without her pres-
ence, or how to arrange for her participation even if she was

7 In re Interest of L.V., supra note 6, 240 Neb. at 416, 482 N.W.2d at 258.
8 See In re Interest of Mainor T. & Estela T., supra note 4.

° See id.

10" See id.
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not present. At the continued termination hearing in January,
the court similarly took no steps to ensure that Bonnie was
afforded due process.

At the January 2013 hearing, Bonnie’s attorney stated to
the court that he had previously raised his lack of communica-
tions with Bonnie at the December 2012 hearing. As noted, he
reported at the January 2013 hearing that he had not communi-
cated with Bonnie since February 2012. But the court did not
ask counsel why he could not communicate with her in jail or
how he was able to represent her at the October 2012 termina-
tion hearing if he had not communicated with her. Moreover,
the court’s termination order stated that a copy was sent to
Bonnie at an address in Edgar, Nebraska, and Bonnie asked for
a new attorney 1 day after the court issued its order. But noth-
ing in the record shows that her attorney had tried to reach her
in jail or at her address in Edgar.

It is true that we held in In re Interest of A.G.G."! that after
a court has acquired jurisdiction over a parent and appointed
counsel, the parent has an obligation to keep the attorney and
the court informed of his or her whereabouts. There, we con-
cluded that termination of a mother’s parental rights did not
violate due process despite her absence from the hearing. But
the circumstances of that case were different. Although the
mother had avoided service, she had actual notice of the ter-
mination proceeding and nonetheless informed the caseworker
that she would not attend. The State had made diligent efforts
to serve her with notice. Most important, the mother was rep-
resented by counsel, who moved to dismiss the proceedings for
lack of jurisdiction. In fact, the trial court appointed that attor-
ney after it allowed the mother’s previous attorney to withdraw
because he could not communicate with her about the termina-
tion proceeding.

In contrast, here we cannot conclude that the parent has
avoided service or refused to attend the hearing despite hav-
ing actual notice. The court’s order suggests that Bonnie was
not in jail when the court issued its order on January 17, 2013.
But we do not know whether she was still in jail during the

' See In re Interest of A.G.G., 230 Neb. 707, 433 N.W.2d 185 (1988).
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January 4 hearing. We are equally concerned that because
Bonnie’s attorney had represented her without her attendance
at many hearings, she would have believed that he would con-
tinue to do so.

Under Neb. Ct. R. of Prof. Cond. § 3-501.3, a lawyer must
act with reasonable diligence and promptness in representing a
client. Comment 4 explains that diligence includes continuing
the representation unless the lawyer has complied with the rule
for termination of representation, particularly when the client
has reason to believe that the lawyer will continue to serve the
client’s interests:

Unless the relationship is terminated as provided in
Rule 1.16, a lawyer should carry through to conclu-
sion all matters undertaken for a client. If a lawyer’s
employment is limited to a specific matter, the relation-
ship terminates when the matter has been resolved. If a
lawyer has served a client over a substantial period in a
variety of matters, the client sometimes may assume that
the lawyer will continue to serve on a continuing basis
unless the lawyer gives notice of withdrawal. Doubt
about whether a client-lawyer relationship still exists
should be clarified by the lawyer, preferably in writing,
so that the client will not mistakenly suppose the lawyer
is looking after the client’s affairs when the lawyer has
ceased to do so.

Bonnie’s mistaken reliance on her attorney creates our con-
cern here. Because Bonnie’s attorney had represented her at
many hearings, including the first termination hearing, with-
out her appearance, she could have reasonably believed that
he would also represent her at the continued hearing. So we
conclude that a juvenile court should not permit an attorney to
withdraw from representing a parent at a termination hearing
for lack of communication unless the attorney shows that he
or she has provided notice of an intent to withdraw or made
diligent efforts to do so.

Under Neb. Ct. R. of Prof. Cond. § 3-501.16(b), a lawyer
may withdraw from representing a client only if the lawyer
offers a specified reason for withdrawal and shows that he has
complied with notice laws or obtained the court’s permission
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to terminate the representation. A lawyer must “take steps to
the extent reasonably practicable to protect a client’s interests,
such as giving reasonable notice to the client [and] allow-
ing time for employment of other counsel.”’> A court should
consider whether withdrawal could be accomplished without a
material adverse effect on the client’s interests.'

[7] Indigent parents in juvenile proceedings have a statutory
right to an attorney because they have fundamental rights at
stake. Because of those rights, we hold that a juvenile court
may not assume that a parent has avoided communications
with his or her attorney unless the attorney shows that he or
she has made diligent efforts to serve notice to the parent of the
attorney’s intent to withdraw from the representation. As this
case illustrates, without a requirement that the attorney show
proof of service of an intent to withdraw, a court may not know
all the relevant circumstances of the parent’s whereabouts or
whether the attorney has in fact made diligent efforts to contact
the client.

[8] We cannot conclude that Bonnie irresponsibly avoided
her attorney when her parental rights were at stake, rather than
assuming that he would continue to represent her as he had at
the October 2012 termination hearing. Absent circumstances
showing that a parent has avoided contact with his or her attor-
ney, a juvenile court must respect the parent’s due process right
to representation by an attorney.

CONCLUSION
After reviewing for plain error, we conclude that the court’s
procedures denied Bonnie due process at the termination hear-
ing. We therefore vacate the court’s order and remand the cause
with direction to conduct a new termination hearing.
VACATED AND REMANDED WITH DIRECTION.

12§ 3.501.16(d).
13 See § 3-501.16(b)(1).
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Workers’ Compensation: Appeal and Error. A judgment, order, or award of
the Workers” Compensation Court may be modified, reversed, or set aside only
upon the grounds that (1) the compensation court acted without or in excess of its
powers; (2) the judgment, order, or award was procured by fraud; (3) there is not
sufficient competent evidence in the record to warrant the making of the order,
judgment, or award; or (4) the findings of fact by the compensation court do not
support the order or award.

. In determining whether to affirm, modify, reverse, or set aside
a judgment of the Workers’ Compensation Court, a higher appellate court
reviews the trial judge’s findings of fact, which will not be disturbed unless
clearly wrong.

___ . Regarding questions of law, an appellate court in workers’ compen-
sation cases is obligated to make its own decisions.

Workers’ Compensation: Evidence: Appeal and Error. In testing the suf-
ficiency of the evidence to support the findings of fact by the Workers’
Compensation Court, the evidence must be considered in the light most favorable
to the successful party, every controverted fact must be resolved in favor of the
successful party, and the successful party will have the benefit of every inference
that is reasonably deducible from the evidence.

Workers’ Compensation: Jurisdiction: Statutes. As a statutorily created court,
the Workers” Compensation Court is a tribunal of limited and special jurisdiction
and has only such authority as has been conferred on it by statute.

Workers’ Compensation: Proof. To obtain a modification of an award, an appli-
cant must prove, by a preponderance of evidence, that the increase or decrease in
incapacity was due solely to the injury resulting from the original accident.
____.To obtain a modification of a prior award, the applicant must prove
there exists a material and substantial change for the better or worse in the condi-
tion—a change in circumstances that justifies a modification, distinct and differ-
ent from the condition for which the adjudication had been previously made.
Workers’ Compensation. Whether an applicant’s incapacity has increased under
the terms of Neb. Rev. Stat. § 48-141 (Reissue 2010) is a finding of fact.
Workers’ Compensation: Appeal and Error. Upon appellate review, the find-
ings of fact made by the trial judge of the compensation court have the effect of
a jury verdict and will not be disturbed on appeal unless clearly wrong.
Workers’ Compensation: Evidence: Appeal and Error. If the record contains
evidence to substantiate the factual conclusions reached by the trial judge of the
compensation court, an appellate court is precluded from substituting its view of
the facts for that of the compensation court.

Workers’ Compensation: Proof. To establish a change in incapacity under Neb.
Rev. Stat. § 48-141 (Reissue 2010), an applicant must show a change in impair-
ment and a change in disability.
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12. Workers’ Compensation: Words and Phrases. In a workers’ compensation
context, impairment refers to a medical assessment, whereas disability relates
to employability.
: ___. Under the workers’ compensation law, “disability” refers to loss of
earning capacity and not to functional or medical loss alone.

14. : ___ . Disability for purposes of the workers’ compensation statutes is
defined in terms of employability and earning capacity rather than in terms of
loss of bodily function. In defining total disability, losses in bodily function are
not important in themselves but are only important insofar as they relate to earn-
ing capacity and the loss thereof.

13.

Appeal from the Workers’ Compensation Court: JouHN R.
HorrerT, Judge. Affirmed.

Roger D. Moore, of Rehm, Bennett & Moore, P.C., L.L.O.,
for appellant.

Jon S. Reid, of Lamson, Dugan & Murray, L.L.P., for
appellee.

Heavican, C.J., WRIiGHT, CoNNOLLY, STEPHAN, McCCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

MILLER-LERMAN, J.

NATURE OF CASE

Lorna Rader sustained a compensable injury while she was
employed by Speer Auto. The Nebraska Workers’ Compensation
Court filed an “Award” on March 30, 2007, and after Rader
filed a petition to modify, the compensation court filed a
“Further Award” on April 10, 2009. Rader filed another peti-
tion to modify on June 29, alleging that her “injury had mate-
rially and substantially worsened since April 10, 2009, neces-
sitating a modification of the April 10, 2009 Further Award.”
Except for some medical expenses, Rader’s petition to modify
was denied.

In its order filed February 15, 2013, the Workers’
Compensation Court found that Rader had not established a
material and substantial change for the worse in her condition
as required by Neb. Rev. Stat. § 48-141(2) (Reissue 2010)
and that a modification was not warranted. It also found that
Speer Auto had paid “in excess of the 300 weeks” and con-
cluded in the alternative that under Neb. Rev. Stat. § 48-121(2)
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(Reissue 2010), Speer Auto could not be ordered to pay more
even if Rader had established entitlement to a modification.
Rader appeals.

Because we determine that the compensation court did not
err when it found that Rader did not prove by a preponder-
ance of the evidence a material and substantial change for
the worse in her condition warranting a modification of the
award under § 48-141(2), we affirm the order of the compen-
sation court.

STATEMENT OF FACTS

On December 14, 2005, Rader was employed by Speer
Auto when she suffered an injury to her low back. Rader filed
a petition with the Workers’ Compensation Court, and on
March 30, 2007, the compensation court filed an award find-
ing that Rader’s injury was compensable. The compensation
court found that Rader was employed by Speer Auto on the
date of her accident and that she suffered an accident arising
out of and in the course and scope of her employment. The
compensation court noted that the parties stipulated that on the
date of her accident, Rader earned an average weekly wage
of $632.33. The compensation court found that Rader was
temporarily totally disabled for 2}7 weeks and that under Neb.
Rev. Stat. § 48-119 (Reissue 2010), due to “the lack of evi-
dence at trial that [Rader’s] disability continued for six weeks
or longer, the first seven calendar days of disability are not
compensable.” Thus, the compensation court determined that
Rader was entitled to $481.77 for the period of total disability.
The compensation court also noted that Rader had yet to meet
maximum medical improvement, so “the issues of the perma-
nency of [Rader’s] low back injury as well as her entitlement
to vocational rehabilitation benefits are not yet ripe for resolu-
tion.” The compensation court found that Rader was entitled to
medical benefits, past and future.

On July 21, 2008, Rader filed a petition to modify the
March 30, 2007, award. On April 10, 2009, the Workers’
Compensation Court filed a “Further Award” finding, inter alia,
that Rader had reached maximum medical improvement and
that she had sustained a loss of earning power of 50 percent.
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The compensation court considered at length Rader’s enti-
tlement to further medical benefits in the form of surgery.
Relying on expert opinion, the compensation court determined
that Rader’s psychological condition was a contributing fac-
tor to her report of pain and that surgery was not warranted at
that time. The compensation court determined that Rader was
entitled to permanent partial disability benefits and vocational
rehabilitation benefits.

On June 29, 2012, Rader filed a petition to modify the
April 10, 2009, “Further Award,” alleging that her “injury has
materially and substantially worsened since April 10, 2009.”
After trial, the Workers’ Compensation Court filed a “Further
Award” on February 15, 2013, and, except for the award of
some injury-related medical expenses, the court denied Rader’s
petition to modify. This is the order from which Rader appeals.
Speer Auto did not cross-appeal from the portion of the order
directing it to pay certain medical expenses.

In its February 15, 2013, order, the Workers’ Compensation
Court noted that Rader was claiming an increase in her loss of
earning capacity, but less than permanent total disability, and
that thus, Rader was seeking permanent partial compensation.
The compensation court found that Speer Auto had paid more
than 300 weeks of disability benefits to Rader, and the court
then referred to § 48-121(2). Section 48-121 generally provides
for compensation for partial disability.

Section 48-121 provides in part:

The following schedule of compensation is hereby
established for injuries resulting in disability:

(2) For disability partial in character, except the par-
ticular cases mentioned in subdivision (3) of this section,
the compensation shall be sixty-six and two-thirds per-
cent of the difference between the wages received at the
time of the injury and the earning power of the employee
thereafter, but such compensation shall not be more than
the maximum weekly income benefit specified in sec-
tion 48-121.01. This compensation shall be paid during
the period of such partial disability but not beyond three
hundred weeks. Should total disability be followed by
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partial disability, the period of three hundred weeks men-
tioned in this subdivision shall be reduced by the number
of weeks during which compensation was paid for such
total disability.

Although the Workers” Compensation Court read § 48-121(2)
as precluding modification where, as here, a worker seeking
permanent partial benefits had received benefits beyond 300
weeks, it nevertheless considered the substance of her petition
to modify and determined that “[Rader’s] request for modifica-
tion must fail in any event.” The court analyzed the medical
evidence presented along with Rader’s testimony, and found
that regardless of its interpretation of § 48-121(2), the evidence
did not support a modification.

The record shows that Rader testified before the compensa-
tion court and stated that she had had surgery in August 2012
for an injury not related to the low-back injury at issue in this
case. Rader also testified that her level of functioning had
decreased since the last time she was before the compensation
court. She testified that she could stand for shorter periods and
that her ability to bend and stoop had decreased. Rader further
testified that the last time she was before the compensation
court, she could lift a 20-pound weight from the floor, but now,
without squatting or moving to her knees, she could lift 15
pounds at most from the floor. Rader further testified that the
August surgery had not affected her tolerance for lifting, stand-
ing, sitting, bending, or stooping.

The compensation court received many medical reports into
the record. The record contains a supplemental report by Dr.
Dean K. Wampler dated October 30, 2012. In the supplemen-
tal report, Dr. Wampler noted that he had evaluated Rader
in November 2008 and had issued a supplemental report in
December. The compensation court had relied in part on Dr.
Wampler’s opinion in the court’s April 10, 2009, “Further
Award.” In Dr. Wampler’s supplemental report dated October
30, 2012, he reviewed Rader’s medical information and opined
that Rader had not experienced a material or substantial change
with respect to her low-back injury at issue in this case. Dr.
Wampler stated that



RADER v. SPEER AUTO 121
Cite as 287 Neb. 116

it is my opinion with a reasonable degree of medical cer-
tainty that . . . Rader has not experienced any substantial
or material change in her lumbar spine injury. Instead, her
worsening function and increasing symptoms are attrib-
utable to an entirely different medical condition in her
cervical spine that was most likely induced by a motor
vehicle accident in 2004.
Dr. Wampler also stated that the cervical spine injury not
at issue in this case “explains [Rader’s] diminished func-
tion during the FCE [functional capacity evaluation] of
August 2011.”

The record also contains supplemental reports by Alfred J.
Marchisio, the court-appointed counselor. In his initial report
dated November 18, 2008, Marchisio determined that Rader
had sustained a 45- to 50-percent loss of earning capacity, and
the compensation court relied on Marchisio’s opinion in its
April 10, 2009, “Further Award” when the court determined
that Rader had sustained a 50-percent loss of earning capac-
ity. In Marchisio’s supplemental report dated November 35,
2012, he stated that based upon the restrictions outlined in the
August 2, 2011, functional capacity evaluation, he determined
Rader’s loss of earning capacity would be in “the 55-60 per-
cent range.” Marchisio based his opinion on Rader’s posture
and the amount of weight she could lift or carry. Marchisio
also noted that Rader complained of pain in her low back, that
her right leg would periodically “‘give out,”” and that she had
difficulty sleeping.

The record also contains a report from Karen L. Stricklett,
a vocational rehabilitation consultant, which report is dated
November 6, 2012. Stricklett stated in the report that she
reviewed medical reports and records concerning Rader along
with vocational records from Marchisio. In her review of the
information, Stricklett noted that Rader’s restrictions that were
recommended by one of her treating physicians on September
13, 2008, and the restrictions noted in the August 2, 2011,
functional capacity evaluation were “very similar.” Stricklett
further stated that “[t]he most recent medical records indicate
that . . . Rader’s ongoing symptoms are related to her cervi-
cal spine and are not related to the low back injury that she
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sustained on 12/14/05.” Stricklett concluded her report by
stating that Rader had not experienced a material and sub-
stantial change in her loss of earning capacity and that noth-
ing in Rader’s condition had changed since the compensation
court’s April 10, 2009, “Further Award.” Stricklett stated in
the report:
In conclusion, based upon the information that I have
reviewed in connection with this case, I do not feel that
. . Rader has experienced a material and substantial
increase in her loss of earning capacity since the 4/10/09
Further Award was entered by Judge Hoffert. This opinion
is due to the fact that her restrictions are essentially the
same as they were when . . . Marchisio issued his prior
loss of earning capacity opinion and nothing else has
changed since the 4/10/09 Award other than the fact that
. . . Rade[r] has undergone additional medical treatment
for a cervical problem that is unrelated to her 12/14/05
low back injury.

In rendering its decision on the merits, the court referred
to “the opinion of the court appointed counselor as set forth
in his report of November 5, 2012.” In its order, the court
stated:

In that self-titled Supplemental Report, [the court-
appointed counselor] opines that [Rader’s] loss of earning
power has increased from the 50 percent originally found
by the Court in its earlier Award to 55-60 percent. . . .
This scenario was based upon the restrictions set forth in
the Functional Capacity Evaluation . . . .

Given this evidence, the compensation court found that
Rader experienced a “loss of earning power of an additional 5
to 10 percent.” However, given the record as a whole, this loss
of earning power alone “does not serve to establish a mate-
rial and substantial change for the worse in her condition as
required by . .. § 48-141(2).”

Section 48-141 generally governs the Workers’ Compensation
Court’s authority to modify an award. Section 48-141 provides:

All amounts paid by an employer or by an insurance
company carrying such risk, as the case may be, and
received by the employee or his or her dependents by
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lump-sum payments pursuant to section 48-139 shall be
final and not subject to readjustment if the lump-sum
settlement is in conformity with the Nebraska Workers’
Compensation Act, unless the settlement is procured by
fraud, but the amount of any agreement or award pay-
able periodically may be modified as follows: (1) At any
time by agreement of the parties with the approval of
the Nebraska Workers’ Compensation Court; or (2) if the
parties cannot agree, then at any time after six months
from the date of the agreement or award, an application
may be made by either party on the ground of increase
or decrease of incapacity due solely to the injury or that
the condition of a dependent has changed as to age or
marriage or by reason of the death of the dependent.
In such case, the same procedure shall be followed as
in sections 48-173 to 48-185 in case of disputed claim
for compensation.
(Emphasis supplied.)
Rader appeals.

ASSIGNMENTS OF ERROR

Rader generally claims, restated, that the Workers’
Compensation Court erred when, except for certain medical
expenses, it denied her petition to modify. Although she also
challenges the Workers’ Compensation Court’s interpretation
of the 300-week provision in § 48-121(2), we do not consider
this argument because it is not necessary to our resolution of
this appeal.

STANDARDS OF REVIEW

[1-3] A judgment, order, or award of the Workers’
Compensation Court may be modified, reversed, or set aside
only upon the grounds that (1) the compensation court acted
without or in excess of its powers; (2) the judgment, order,
or award was procured by fraud; (3) there is not sufficient
competent evidence in the record to warrant the making of the
order, judgment, or award; or (4) the findings of fact by the
compensation court do not support the order or award. Hynes v.
Good Samaritan Hosp., 285 Neb. 985, 830 N.W.2d 499 (2013).
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In determining whether to affirm, modify, reverse, or set aside
a judgment of the Workers’” Compensation Court, a higher
appellate court reviews the trial judge’s findings of fact, which
will not be disturbed unless clearly wrong. See, id.; Cervantes
v. Omaha Steel Castings Co., 20 Neb. App. 695, 831 N.W.2d
709 (2013). Regarding questions of law, an appellate court in
workers’ compensation cases is obligated to make its own deci-
sions. VanKirk v. Central Community College, 285 Neb. 231,
826 N.W.2d 277 (2013).

ANALYSIS

In the February 15, 2013, order, the Workers’ Compensation
Court found, based on the evidence, that Rader had not met her
burden of proving that a material and substantial change for the
worse in her condition warranted a modification of the April
10, 2009, “Further Award.” Accordingly, except for certain
medical expenses not at issue in this appeal, the compensation
court denied Rader’s petition to modify the April 10 “Further
Award.” Rader claims on appeal that the compensation court
erred when it denied her petition to modify.

[4] In testing the sufficiency of the evidence to support
the findings of fact by the Workers’ Compensation Court, the
evidence must be considered in the light most favorable to
the successful party, every controverted fact must be resolved
in favor of the successful party, and the successful party will
have the benefit of every inference that is reasonably deducible
from the evidence. Pearson v. Archer-Daniels-Midland Milling
Co., 285 Neb. 568, 828 N.W.2d 154 (2013). In this case, Speer
Auto, the employer, was the successful party and we view the
evidence in its favor and give it the benefit of all favorable
inferences. So viewing the evidence, we affirm.

[5] Although both parties question the jurisdiction of the
Workers’ Compensation Court, we conclude that the Workers’
Compensation Court had subject matter jurisdiction over
Rader’s petition to modify the April 10, 2009, “Further Award”
under § 48-141. As a statutorily created court, the Workers’
Compensation Court is a tribunal of limited and special juris-
diction and has only such authority as has been conferred on it
by statute. Stueve v. Valmont Indus., 277 Neb. 292, 761 N.W.2d
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544 (2009). More specifically, § 48-141, quoted earlier in this

opinion, governs the compensation court’s power to modify an

award. Section 48-141 provides:
[T]he amount of any agreement or award payable periodi-
cally may be modified as follows: . . . (2) if the parties
cannot agree, then at any time after six months from
the date of the agreement or award, an application may
be made by either party on the ground of increase or
decrease of incapacity due solely to the injury.

See, also, Neb. Rev. Stat. § 48-162.01(7) (Reissue 2010).

Rader filed her petition to modify the April 10, 2009,
“Further Award” on June 29, 2012, which was more than 6
months after the April 10, 2009, award was filed. Accordingly,
the Workers’ Compensation Court had jurisdiction under
§ 48-141 to determine whether such modification was
warranted.

[6,7] Nebraska case law provides that in order to obtain
a modification of an award, an applicant must prove, by a
preponderance of evidence, that the increase or decrease in
incapacity was due solely to the injury resulting from the origi-
nal accident. Hagelstein v. Swift-Eckrich, 261 Neb. 305, 622
N.W.2d 663 (2001); McKay v. Hershey Food Corp., 16 Neb.
App. 79, 740 N.W.2d 378 (2007). The applicant must prove
there exists a material and substantial change for the better or
worse in the condition—a change in circumstances that justi-
fies a modification, distinct and different from the condition
for which the adjudication had been previously made. Lowe
v. Drivers Mgmt., Inc., 274 Neb. 732, 743 N.W.2d 82 (2007);
Hagelstein v. Swift-Eckrich, supra.

[8-10] We have stated that whether an applicant’s incapac-
ity has increased under the terms of § 48-141 is a finding
of fact, see Starks v. Cornhusker Packing Co., 254 Neb. 30,
573 N.W.2d 757 (1998), and upon appellate review, the find-
ings of fact made by the trial judge have the effect of a jury
verdict and will not be disturbed on appeal unless clearly
wrong, see, Hynes v. Good Samaritan Hosp., 285 Neb. 985,
830 N.W.2d 499 (2013); Hagelstein v. Swift-Eckrich, supra. If
the record contains evidence to substantiate the factual conclu-
sions reached by the trial judge of the compensation court, an
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appellate court is precluded from substituting its view of the
facts for that of the compensation court. Hagelstein v. Swift-
Eckrich, supra.

[11,12] The appellate courts of this State have discussed
“incapacity” as that term is used in § 48-141. In Jurgens v.
Irwin Indus. Tool Co., 20 Neb. App. 488, 495, 825 N.W.2d
820, 827 (2013), the Nebraska Court of Appeals summarized
the two requisite showings needed to establish a change in
incapacity under § 48-141 and stated: “To establish a change
in incapacity, an applicant must show a change in impairment
and a change in disability. . . . Impairment refers to a medical
assessment whereas disability relates to employability.”

[13,14] In Bronzynski v. Model Electric, 14 Neb. App.
355, 707 N.W.2d 46 (2005), the Nebraska Court of Appeals
explained that an applicant who seeks to fulfill the require-
ments set forth in § 48-141 by demonstrating a change
in incapacity must establish both a change in the employ-
ee’s physical condition, or impairment, and a change in the
employee’s disability. The term “impairment” is a medical
assessment, whereas the term “disability” is a legal issue. Id.
Under the workers’ compensation law, “disability” refers to
loss of earning capacity and not to functional or medical loss
alone. Id.

We have previously stated:

[Dlisability for purposes of [the workers’ compensa-
tion] statute[s] is defined in terms of employability and
earning capacity rather than in terms of loss of bodily
function. In defining total disability, losses in bodily
function are not important in themselves but are only
important insofar as they relate to earning capacity and
the loss thereof.

Wolfe v. American Community Stores, 205 Neb. 763, 765-66,

290 N.W.2d 195, 197-98 (1980).

We have further clarified the terminology by explaining
that “‘“‘[plermanent medical impairment is related directly
to the health status of the individual, whereas disability can
be determined only within the context of the personal, social,
or occupational demands, or statutory and regulatory require-
ments that the individual is unable to meet as a result of
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the impairment.””’” Green v. Drivers Mgmt., Inc., 263 Neb.
197, 204-05, 639 N.W.2d 94, 102 (2002) (quoting Phillips v.
Industrial Machine, 257 Neb. 256, 597 N.W.2d 377 (1999)
(Gerrard, J., concurring; Hendry, C.J., and Miller-Lerman, J.,
join)). Given the foregoing definitions, showing a change in
“incapacity,” as provided in § 48-141, requires a showing of
change in impairment and a change in disability.

With this framework in mind, the record shows that with
respect to disability, the compensation court credited the
opinion of the court-appointed counselor, Marchisio, as set
forth in his “Supplemental Report” dated November 5, 2012.
The compensation court in effect found that Rader established
a change in disability. In his report, Marchisio stated that
Rader’s loss of earning power had increased from the 50 per-
cent found by the compensation court in its April 10, 2009,
order to 55 to 60 percent. Marchisio’s opinion was based in
part on a functional capacity evaluation. Although there were
competing loss of earning power opinions, the trial judge
was entitled to accept the opinion of one expert over another.
See Lowe v. Drivers Mgmt., Inc., 274 Neb. 732, 743 N.W.2d
82 (2007).

Elsewhere in the record, with respect to impairment, the
evidence shows that an expert determined that Rader did not
experience a material or substantial change in her condition. A
fact finder could therefore determine on this record that Rader
failed to prove a change in impairment. The supplemental
report by Dr. Wampler states that he reviewed Rader’s medical
information and determined that Rader had “not experienced
any substantial or material change” in her low-back injury that
is at issue in this case. Instead, Dr. Wampler found that Rader’s
worsening function and increasing symptoms were “attribut-
able to an entirely different medical condition.”

“[T]o obtain a modification of a prior award, ‘[t]he applicant
must prove there exists a material and substantial change for
the better or worse in the condition.”” Id. at 738, 743 N.W.2d
at 89 (quoting Hagelstein v. Swift-Eckrich, 261 Neb. 305, 622
N.W.2d 663 (2001)). Although the Workers’ Compensation
Court found a modest increase in the loss of earning power,
which would support a worsening of disability, given the
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record as a whole, Rader failed to establish a worsening of
impairment as the Workers’” Compensation Court implicitly
found. See Bennett v. J. C. Robinson Seed Co., 7 Neb. App.
525, 529, 583 N.W.2d 370, 373 (1998) (stating that “where a
claimant is unable to demonstrate that his physical condition
has changed since the prior award, a compensation court does
not commit error in refusing to modify the previous award”),
disapproved on other grounds, Sheldon-Zimbelman v. Bryan
Memorial Hosp., 258 Neb. 568, 604 N.W.2d 396 (2000).

The Workers” Compensation Court did not find an increase
in incapacity under § 48-141. Whether an applicant’s inca-
pacity has increased under the terms of § 48-141 is a finding
of fact. See Starks v. Cornhusker Packing Co., 254 Neb. 30,
573 N.W.2d 757 (1998). Because the order of the Workers’
Compensation Court is supported by the record and the find-
ings are not clearly wrong, we find no error.

Because we determine that the compensation court did not
err when it found that Rader failed to establish that her inca-
pacity had increased under the terms of § 48-141 and was
not entitled to a modification, we do not comment on the
compensation court’s interpretation of § 48-121(2). See White
v. Kohout, 286 Neb. 700, 712, 839 N.W.2d 252, 262 (2013)
(stating that “[a]n appellate court is not obligated to engage
in an analysis that is not necessary to adjudicate the case and
controversy before it”).

CONCLUSION

Given the record and the Workers’ Compensation Court’s
findings, we determine that the Workers’ Compensation Court
did not err in its February 15, 2013, order, in which it found
that Rader failed to establish a material and substantial change
for the worse in her condition warranting a modification of the
April 10, 2009, “Further Award.” The remainder of the order
of February 15, 2013, was not challenged on appeal. Therefore,
we affirm.

AFFIRMED.
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INTRODUCTION

Respondent, Christopher A. Pfanstiel, was admitted to the
practice of law in the State of Nebraska on January 17, 2000.
At all relevant times, he was engaged in the private practice of
law in Omaha, Nebraska. On September 25, 2013, the Counsel
for Discipline of the Nebraska Supreme Court filed formal
charges consisting of one count against respondent. In the one
count, it was alleged that by his conduct, respondent had vio-
lated his oath of office as an attorney, Neb. Rev. Stat. § 7-104
(Reissue 2012), Neb. Ct. R. § 3-318 of the disciplinary rules,
and Neb. Ct. R. of Prof. Cond. §§ 3-503.3(a) (candor toward
tribunal) and 3-508.4(a) and (d) (misconduct).

On November 8, 2013, respondent filed a conditional admis-
sion pursuant to Neb. Ct. R. § 3-313 of the disciplinary rules,
in which he conditionally admitted that he violated his oath of
office as an attorney and §§ 3-318, 3-503.3(a), and 3-508.4(a)
and (d). Respondent knowingly chose not to challenge or
contest the truth of the matters conditionally admitted and
waived all proceedings against him in connection therewith in
exchange for a public reprimand.

The proposed conditional admission included a declaration
by the Counsel for Discipline, stating that respondent’s request
for public reprimand is appropriate.

Upon due consideration, we approve the conditional admis-
sion and order that respondent be publicly reprimanded.
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FACTS

The formal charges state that on January 20, 2012, respond-
ent was personally sued in the county court for Douglas
County to collect on a plumbing bill incurred by respondent in
the amount of $1,158.96. See Credit Bureau Services, Inc. v.
Christopher A. Pfanstiel, case No. CI 12-1712. Respondent was
personally served with summons on January 25.

On January 30, 2012, respondent filed a motion to dismiss,
alleging that the county court for Douglas County lacked
jurisdiction because the plumbing services were contracted for
and provided with respect to property owned by respondent in
Saunders County. Respondent scheduled his motion to be heard
on February 9 and sent notice to the attorneys representing
Credit Bureau Services, Inc.

On February 3, 2012, an attorney representing Credit Bureau
Services (the first attorney) filed a motion to continue the hear-
ing of respondent’s motion to February 23, and a copy of the
motion to continue was mailed to respondent. On February
7, the county court issued an order continuing the hearing on
respondent’s motion to dismiss to February 23.

On February 23, 2012, respondent’s motion to dismiss came
on for hearing before the county court. Respondent failed to
attend the hearing, and the court overruled the motion.

On March 14, 2012, a second attorney representing Credit
Bureau Services (the second attorney) filed a motion for
default judgment against respondent. On that day, the court
entered default judgment against respondent in the amount of
$1,158.96. Notice of the default judgment was mailed by the
county court to respondent’s residence in Omaha.

On March 16, 2012, respondent filed a motion to vacate
the default judgment claiming that he had not received a
copy of the first attorney’s motion to continue or the county
court’s order rescheduling his motion to dismiss to February
23, and thus he did not appear for the hearing on February
23. Respondent requested that the default judgment be vacated
and that his motion to dismiss be scheduled for a hearing.
Respondent scheduled the hearing on his motion to vacate for
April 12 and mailed a copy of the motion and notice to the
second attorney.
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On April 12, 2012, respondent’s motion to vacate the
default judgment came on for hearing. Respondent did not
attend the hearing, and the county court denied respond-
ent’s motion.

On April 16, 2012, respondent filed an amended motion
to vacate the default judgment, and a hearing on the motion
was set for May 10. On May 10, the county court vacated
the default judgment previously entered against respondent,
and respondent was granted 10 days to file an answer to
the complaint. On May 15, respondent filed his answer and
counterclaim.

Also on May 15, 2012, respondent again filed his motion
to dismiss, alleging that the county court lacked jurisdiction.
A hearing was set on the motion to dismiss for June 28. At
the hearing on June 28, the court denied respondent’s motion
to dismiss.

On June 28, 2012, the first attorney filed a motion for
sanctions against respondent based on respondent’s failing
to attend the hearings on the two motions that respondent
had filed in the pending case. The hearing on the motion
for sanctions was held on September 27, at which time
respondent was sanctioned and ordered to pay $700 to Credit
Bureau Services.

On or about January 5, 2013, respondent moved his office
from its location on 130th Street in Omaha to a location on
Pacific Street in Omaha. Respondent did not file a change of
address with the county court for Douglas County, nor did he
send a change of address notice to the attorneys representing
Credit Bureau Services.

On January 23, 2013, respondent filed a motion to recon-
sider the sanction entered against him on September 27, 2012.
Respondent set the hearing on his motion to reconsider for
January 28, 2013. The formal charges state that in his motion
to reconsider, respondent incorrectly stated that his office
address was at the location on 130th Street in Omaha.

The formal charges state that on January 28, 2013, respond-
ent filed his affidavit with the county court in which he
alleged that the first attorney “‘has continually failed and/or
refused to send proper and timely notices of hearings set by



132 287 NEBRASKA REPORTS

299

[Credit Bureau Services] to [respondent].”” Respondent further
alleged that the first attorney ““‘abuses the court system and
good faith certifications, claiming that she has sent proper and
timely notice to [respondent], when she has not sent proper
and timely notices to [respondent].”” On March 1, the court
issued an order denying respondent’s motion to reconsider the
sanction order.

The county court issued an order and notice of pretrial hear-
ing, setting the pretrial hearing for April 4, 2013. According
to the formal charges, the order stated, “‘Failure to appear
will cause a default judgment to be entered against you, or
any other final disposition that is just and proper. YOU MUST
ATTEND THIS HEARING.”” On March 18, the first attorney
mailed a copy of the order and notice of pretrial hearing to
respondent at the 130th Street location. Respondent failed to
attend the pretrial hearing on April 4, and the default judgment
was entered against him.

On April 19, 2013, respondent filed a motion to reconsider
the default judgment. Respondent set the motion for hearing on
May 9. The formal charges state the in the motion, respond-
ent incorrectly stated that his office address was at the 130th
Street location.

At the hearing on May 9, 2013, respondent offered his affi-
davit in support of his motion to reconsider the default judg-
ment entered against him in April. According to the formal
charges, respondent stated in his affidavit:

“‘[Respondent] believes that [the first attorney’s] pat-
tern and intentions are quite clear that while she certi-
fies to the Court that she mails notice of all hearings
to [respondent] via United States Mail, postage pre-
paid, she does not in fact mail said notice to [respond-
ent], allowing her unfair advantage, and further costing
both parties more time and expense; and further cost-
ing this Court more time and attention to unnecessary
hearings/issues.””
The formal charges state that respondent had no evidence to
support his allegation that the first attorney falsified the cer-
tificates of service and that she did not in fact mail the notices
to respondent.
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During the hearing on May 9, 2013, respondent disclosed
that he had filed a disciplinary grievance against the first
attorney.

The formal charges allege that respondent’s actions con-
stitute violations of his oath of office as an attorney as pro-
vided by Nebraska statute § 7-104, disciplinary rule § 3-318,
and professional conduct rules §§ 3-503.3(a) and 3-508.4(a)
and (d).

ANALYSIS

Section 3-313, which is a component of our rules governing
procedures regarding attorney discipline, provides in perti-
nent part:

(B) At any time after the Clerk has entered a Formal
Charge against a Respondent on the docket of the Court,
the Respondent may file with the Clerk a conditional
admission of the Formal Charge in exchange for a stated
form of consent judgment of discipline as to all or
part of the Formal Charge pending against him or her
as determined to be appropriate by the Counsel for
Discipline or any member appointed to prosecute on
behalf of the Counsel for Discipline; such conditional
admission is subject to approval by the Court. The con-
ditional admission shall include a written statement that
the Respondent knowingly admits or knowingly does
not challenge or contest the truth of the matter or mat-
ters conditionally admitted and waives all proceedings
against him or her in connection therewith. If a tendered
conditional admission is not finally approved as above
provided, it may not be used as evidence against the
Respondent in any way.

Pursuant to § 3-313, and given the conditional admis-
sion, we find that respondent knowingly does not challenge
or contest the matters conditionally admitted. The charges
against respondent essentially allege that respondent failed
to advise the first attorney of his change of address, but
nevertheless, complained to the court and the Counsel for
Discipline that the first attorney was falsifying her certifi-
cates of service. We determine that by his admitted conduct,
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respondent violated disciplinary rule § 3-318, conduct rules
§§ 3-503.3(a) and 3-508.4(a) and (d), and his oath of office as
an attorney licensed to practice law in the State of Nebraska.
Respondent has waived all additional proceedings against him
in connection herewith. Upon due consideration, the court
approves the conditional admission and enters the orders as
indicated below.

CONCLUSION
Respondent is publicly reprimanded. Respondent is
directed to pay costs and expenses in accordance with Neb.
Ct. R. §§ 3-310(P) and 3-323(B) within 60 days after the
order imposing costs and expenses, if any, is entered by
the court.
JUDGMENT OF PUBLIC REPRIMAND.

STATE OF NEBRASKA, APPELLEE, V.
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1. Trial: Evidence: Appeal and Error. Because authentication rulings are neces-
sarily fact specific, a trial court has discretion to determine whether evidence has
been properly authenticated. An appellate court reviews a trial court’s ruling on
authentication for abuse of discretion.

2. Criminal Law: Directed Verdict. In a criminal case, a court can direct a verdict
only when there is a complete failure of evidence to establish an essential ele-
ment of the crime charged or the evidence is so doubtful in character, lacking
probative value, that a finding of guilt based on such evidence cannot be sus-
tained. If there is any evidence which will sustain a finding for the party against
whom a motion for directed verdict is made, the case may not be decided as a
matter of law, and a verdict may not be directed.

3. Criminal Law: Convictions: Evidence: Appeal and Error. In reviewing a suf-
ficiency of the evidence claim, whether the evidence is direct, circumstantial,
or a combination thereof, the standard is the same: An appellate court does not
resolve conflicts in the evidence, pass on the credibility of witnesses, or reweigh
the evidence; such matters are for the finder of fact. The relevant question for an
appellate court is whether, after viewing the evidence in the light most favorable
to the prosecution, any rational trier of fact could have found the essential ele-
ments of the crime beyond a reasonable doubt.



STATE v. ELSEMAN 135
Cite as 287 Neb. 134

4. Rules of Evidence: Proof. Neb. Evid. R. 901, Neb. Rev. Stat. § 27-901(1)
(Reissue 2008), does not impose a high hurdle for authentication or identi-
fication. A proponent of evidence is not required to conclusively prove the
genuineness of the evidence or to rule out all possibilities inconsistent with
authenticity. If the proponent’s showing is sufficient to support a finding that the
evidence is what it purports to be, the proponent has satisfied the requirement of
rule 901(1).

Appeal from the District Court for Douglas County: J.
MicHAEL COFFEY, Judge. Affirmed.

Donald L. Schense, of Law Office of Donald L. Schense,
for appellant.

Jon Bruning, Attorney General, and Kimberly A. Klein
for appellee.

Heavican, C.J., WRIGHT, CONNOLLY, STEPHAN, MILLER-LERMAN,
and CASSEL, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

Ryan M. Elseman appeals his convictions in the district
court for Douglas County of first degree murder and use of a
deadly weapon to commit a felony. Elseman claims that the
court erroneously admitted evidence regarding the content of
certain text messages. He also claims that the court committed
plain error when it overruled his motions for a directed verdict
and that there was not sufficient evidence to support his con-
victions. We affirm Elseman’s convictions and sentences.

STATEMENT OF FACTS

The charges against Elseman arose from an incident in
which he shot and killed Kristopher Winters. The State alleged
that Elseman shot Winters during an attempted robbery.

Elseman was among a group of people who were at the
home of Nicholas Ely on July 6, 2011. Elseman’s girlfriend’s
sister, Emily G., was also part of the group. Elseman left
the house with Emily, Ely, and Marqus Patton with a plan to
go swimming at Patton’s apartment complex. The four were
picked up by Drake Northrop. Emily had previously bought
marijuana from Winters, and she suggested that the group go
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to Winters’ house to get some marijuana. At some point, it was
decided that the group would rob Winters.

Emily directed Northrop to Winters’ house, and they arrived
there around noon. There was no response when Emily knocked
on Winters’ door, but a friend of Winters arrived at the door.
Emily went into the house with the friend after she told him
she was there to buy marijuana. Once inside, Emily sent
Elseman a text message saying, “I’m in.” She sent another
message saying that Winters had a friend with him and that the
doors were open.

Northrop, Elseman, Ely, and Patton entered the house
through an open door. Elseman and Patton had guns. The
men walked into a room occupied by Winters and his friend.
Elseman pointed his gun and said, “‘You know what it is.””
When Winters charged Elseman, Patton used his gun to hit
Winters in the head. Winters stumbled but then pushed Patton
up against a wall. Patton told Elseman to shoot Winters, and
Elseman did. After the shots were fired, Northrop, Elseman,
Ely, and Patton ran out of the house and drove away, leav-
ing Emily behind. Northrop dropped the other three off at
Patton’s apartment.

Winters died as a result of the gunshot wounds, and
Elseman was charged with first degree murder and use of a
deadly weapon to commit a felony. The first degree murder
count was charged alternatively as premeditated murder and
as felony murder. The State’s witnesses at Elseman’s trial
included Emily and Northrop. Neither Patton nor Ely testified
at Elseman’s trial.

Emily testified that while the group was driving to Winters’
house, she was talking to her sister on a cell phone and over-
heard others in the car talking about a robbery. She testified
that she had been told to send a text message to let Elseman
know when she got into the house and to let him know whether
the doors were open and how many people were in the house.
Emily could not recall whether it was Elseman or someone else
who had told her to send the text messages.

Emily testified that although she heard what sounded like
gunshots when she was in the basement of Winters’ house,
she was not in a position to see the shooting. After hearing the
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gunshots, she saw that Winters was holding his neck and she
saw blood. She testified that she left the house and that as she
was walking away, she received a text message from Elseman
telling her to “get out of there because there was like a lot of
cops around.” She testified that Elseman also texted to her
a telephone number she was to call to have “somebody that
wouldn’t snitch pick [her] up.” Before Emily could meet up
with that person, the police stopped her and spoke with her and
eventually took her to the police station.

During Emily’s testimony, the State asked questions about
the cell phone she used to send text messages to Elseman.
Emily testified that she had Elseman’s number programmed
into the cell phone, but that she did not recall his number.
After establishing that Emily could refresh her memory of
Elseman’s number by looking at her cell phone, the State gave
her the phone to check her contact list for Elseman’s number.
When the State asked Emily what Elseman’s number was,
Elseman objected based on foundation and argued that there
was no evidence regarding the chain of custody of the cell
phone. The court initially sustained the objection but over-
ruled it after the State argued that the cell phone was being
used only for the purpose of refreshing Emily’s memory of
Elseman’s telephone number. Emily then recited Elseman’s
number based on her memory that had been refreshed by
viewing the contact list on the cell phone.

Northrop testified that on July 6, 2011, Ely asked Northrop
to give him a ride to Patton’s apartment to go swimming.
Northrop went to Ely’s house to pick him up; Northrop also
gave a ride to Patton, Elseman, and Emily. Patton sat in the
front passenger seat, and Ely and Elseman sat in the back, with
Emily in the middle. Northrop testified that during the drive,
he agreed to go along with a plan to “go to a house and hit
a lick.” Northrop testified that “hit a lick” meant a robbery.
He also testified that the plan was made by Ely, Emily, and
Elseman. He specifically testified that Elseman said that “it
would be easy, and the guy wouldn’t fight back.”

Emily directed Northrop to the house. Northrop heard Emily
and Elseman make a plan that Emily would get into the house
and would leave the doors unlocked or open and then send a
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text message to Elseman to let them know how many people
were inside. The four men waited outside while Emily went to
the house. Northrop testified that while they were waiting, he
saw Elseman look at his cell phone and then Elseman told the
others that Emily had the doors open and that there were two
people inside.

Northrop, Elseman, Ely, and Patton entered the house
through a garage door. After they entered the house, Northrop
saw that Elseman and Patton had guns. The four walked down
a hallway, and when they reached a room at the end of the
hallway, Elseman walked into the room first. Northrop saw
Elseman point a gun and heard him say, “‘You know what it
is.”” Northrop then saw Winters “attack” Elseman by “kind
of like grabbing him to wrestle with him.” Northrop testified
that Patton “pistol-whipped” Winters, which Northrop testi-
fied entailed Patton’s hitting Winters in the head with the butt
of Patton’s gun. Northrop saw Winters stumble back and grab
a chair, and then he saw Winters use the chair to ram Patton
against the wall. Northrop testified that at that point, Patton
told Elseman to shoot Winters. Elseman then shot Winters.
Northrop saw Winters fall onto some steps, and then Northrop,
Elseman, Ely, and Patton ran out of the house and back to
Northrop’s vehicle.

Northrop drove the men away from Winters’ house and to
Patton’s apartment. While driving, Northrop observed Elseman
making calls and sending text messages in an attempt to find
someone to pick up Emily. Northrop dropped Elseman, Ely,
and Patton at Patton’s apartment and then went to his girl-
friend’s house.

Nicholas Palma testified that on July 6, 2011, he made plans
to go swimming with his friends Ely and Patton. Before he left
to go swimming at Patton’s apartment complex, he received a
call from Ely and the plan was changed such that Palma was to
pick up Emily, whom Palma had met the night before at Ely’s
home. Palma did not find Emily at the location he had been
told he would find her, and so he went to Patton’s apartment.
When he got there, he saw Elseman, Ely, and Patton. Palma
testified that while they were talking about events that had
occurred earlier in the day, Elseman “[s]aid that he had shot
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somebody in the neck” and “that he wouldn’t let his homeys
take the charge for this. He would do life.”

The State also presented testimony by law enforcement offi-
cers who investigated Winters’ killing. Some of the testimony
focused on text messages sent between individuals involved
with the attempted robbery and shooting. Nicholas Herfordt,
an Omaha police officer, testified regarding his training with
respect to extracting data from cell phones. As part of the
investigation of Winters’ killing and the attempted robbery,
Herfordt recovered data from the cell phones of the parties,
including Emily, who were involved in the incident. Herfordt
testified regarding the procedures he used to extract data.
Herfordt stated on cross-examination that the information he
could retrieve from a cell phone would not indicate who had
made or received a particular call.

Donald Ficenec, a sergeant with the Omaha Police
Department, testified that as part of the investigation of
Winters’ death, Ficenec compiled telephone records that had
been obtained for various persons involved in the case. Such
records showed the date and time of voice calls made between
cell phones, but did not show the content of such calls. With
regard to text messages, the records showed the content as well
as the date and time.

Ficenec testified regarding the date, time, and duration of
certain telephone calls and the date, time, and content of text
messages that were relevant to this case. Ficenec testified
regarding text messages sent between Emily’s and Elseman’s
cell phones around the time that Winters was shot. Elseman
made foundation objections to certain questions regarding the
content of text messages sent from Elseman’s cell phone to
Emily’s cell phone. The court overruled the objections. On
cross-examination, Ficenec stated that although the telephone
records could tell the content of text messages and the date
and time the messages were sent, the records did not name
the specific person who sent and received the messages, only
the telephone numbers from which and to which the messages
were sent.

Dave Schneider, a police detective on the team that inves-
tigated Winters’ death, testified that he had obtained a search
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warrant for Emily’s cell phone and that he had looked through
the contents of the phone. He documented certain text mes-
sages that he observed on Emily’s cell phone, particularly those
around the time that Winters was shot. He noted certain mes-
sages to a person that was listed in Emily’s contact list under
the name “Ryan.” Elseman objected based on foundation to the
State’s questions regarding the content of text messages sent
from Emily’s cell phone to the contact listed as “Ryan” and
from the contact listed as “Ryan” to Emily’s cell phone. The
court overruled Elseman’s objections.

A coroner’s physician who performed the autopsy on Winters
testified that Winters had a gunshot wound that indicated a bul-
let had entered the right back side of Winters’ head and exited
left of the center of his chin. The physician testified that the
bullet partially severed Winters’ carotid artery, which caused
significant hemorrhaging and ultimately caused Winters to
bleed to death.

After the State rested its case, Elseman moved for a directed
verdict on both counts. The district court sustained the motion
with regard to the premeditated murder alternative for the
first degree murder charge but overruled the motion as to
felony murder and use of a deadly weapon to commit a felony
charges. Elseman chose not to testify in his defense, and he
rested his defense without presenting any evidence. Elseman
renewed his motion for a directed verdict as to the remaining
charges, and the court overruled the motion.

The court instructed the jury with regard to felony murder
and use of a deadly weapon to commit a felony. After delibera-
tions, the jury returned verdicts of guilty on both counts. The
court thereafter sentenced Elseman to consecutive terms of
imprisonment for life for the murder conviction and for 25 to
30 years for the use of a weapon conviction.

Elseman appeals his convictions.

ASSIGNMENTS OF ERROR
Elseman claims, renumbered and restated, that the district
court erred (1) when it admitted evidence of the content of text
messages sent to and from Elseman and (2) when it overruled
his motions for directed verdict on felony murder and use of a
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deadly weapon to commit a felony. He also claims that there
was not sufficient evidence to support his convictions.

STANDARDS OF REVIEW

[1] Because authentication rulings are necessarily fact spe-
cific, a trial court has discretion to determine whether evidence
has been properly authenticated. We review a trial court’s rul-
ing on authentication for abuse of discretion. State v. Nolan,
283 Neb. 50, 807 N.W.2d 520 (2012), cert. denied ___ U.S.
__ 133 S.Ct. 158, 184 L. Ed. 2d 78.

[2] In a criminal case, a court can direct a verdict only
when there is a complete failure of evidence to establish an
essential element of the crime charged or the evidence is so
doubtful in character, lacking probative value, that a finding
of guilt based on such evidence cannot be sustained. State v.
Eagle Bull, 285 Neb. 369, 827 N.W.2d 466 (2013). If there is
any evidence which will sustain a finding for the party against
whom a motion for directed verdict is made, the case may
not be decided as a matter of law, and a verdict may not be
directed. Id.

[3] In reviewing a sufficiency of the evidence claim,
whether the evidence is direct, circumstantial, or a combina-
tion thereof, the standard is the same: An appellate court does
not resolve conflicts in the evidence, pass on the credibility of
witnesses, or reweigh the evidence; such matters are for the
finder of fact. Id. The relevant question for an appellate court
is whether, after viewing the evidence in the light most favor-
able to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reasonable
doubt. Id.

ANALYSIS
The Content of Text Messages
Was Authenticated.

Elseman first claims that the court erred when it admit-
ted evidence regarding the content of text messages sent to
and from Elseman’s cell phone around the time of the killing
because the text message evidence was admitted without sat-
isfying the authentication requirement of Neb. Evid. R. 901,
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Neb. Rev. Stat. § 27-901(1) (Reissue 2008). Rule 901 states,
in relevant part: “The requirement of authentication or iden-
tification as a condition precedent to admissibility is satisfied
by evidence sufficient to support a finding that the matter in
question is what its proponent claims.” We determine that the
authentication requirement was met, and there is no error in
this regard.

[4] We have stated that rule 901 does not impose a high
hurdle for authentication or identification. State v. Taylor,
282 Neb. 297, 803 N.W.2d 746 (2011). A proponent of evi-
dence is not required to conclusively prove the genuineness
of the evidence or to rule out all possibilities inconsistent
with authenticity. /d. If the proponent’s showing is sufficient
to support a finding that the evidence is what it purports
to be, the proponent has satisfied the requirement of rule
901(1). Id.

The evidence about which Elseman complains includes
Emily’s testimony regarding the content of text messages sent
between herself and Elseman near the time Winters was killed.
He also complains of evidence about which police investiga-
tors testified regarding text messages found on Emily’s cell
phone. Elseman’s concern stems from the fact that it could not
be ruled out that some other person sent or received the mes-
sages while using Elseman’s cell phone.

In State v. Pullens, 281 Neb. 828, 800 N.W.2d 202 (2011),
we considered a rule 901 challenge to the admission of evi-
dence of the content of e-mail correspondence purportedly
written by the defendant. We stated that e-mails could be
authenticated by evidence such as

the e-mail address|, tJhe signature or name of the sender
or recipient in the body of the e-mail[, e]vidence that
an e-mail is a timely response to an earlier message
addressed to the purported sender[, or] the contents of the
e-mail and other circumstances [that] may be utilized to
show its authorship.
281 Neb. at 860, 800 N.W.2d at 229. We further stated in
Pullens that “[t]he possibility of an alteration or misuse by
another of the e-mail address generally goes to weight, not
admissibility.” Id.
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The reasoning we used with regard to the evidence of
e-mail correspondence in Pullens applies to the rule 901
challenge to the evidence of the content of text messages in
this case. Under rule 901, the State as the proponent of the
evidence was not required to conclusively prove that Elseman
authored the messages or to rule out that someone else may
have written the messages using Elseman’s cell phone. Courts
in other jurisdictions have held that electronic messages such
as e-mails and text messages may be authenticated by cir-
cumstantial evidence establishing that the evidence was what
the proponent claimed it to be. See State v. Thompson, 777
N.W.2d 617 (N.D. 2010) (collecting cases). We determine that
in this case, the State provided sufficient evidence to authenti-
cate the text messages.

With regard to the specific evidence of which Elseman com-
plains, we note that Emily testified regarding Elseman’s tele-
phone number based on her own memory, which was refreshed
by looking at her cell phone. She also testified from her own
memory regarding the content of text messages between her-
self and Elseman. It was clear that the foundation for Emily’s
testimony was her own memory regarding messages she had
sent to and received from Elseman. Rule 901, upon which
Elseman relies on appeal, did not prohibit Emily from testify-
ing regarding her memory of messages sent between herself
and Elseman.

Elseman also complains of the testimony of three law
enforcement offiers involved in the investigation in this case —
Herfordt, Ficenec, and Schneider. Herfordt testified only to
the techniques he used to extract data from Emily’s cell
phone; he did not testify regarding the content of text mes-
sages, and Elseman made no objection based on foundation or
authentication regarding Herfordt’s testimony. Elseman notes
and we recognize that Herfordt testified that data extracted
from the cell phone did not indicate who actually sent the
messages. The jury was allowed to take this testimony into
consideration. Elseman shows no error in the court’s allowing
Herfordt’s testimony.

Ficenec and Schneider testified regarding the content of
text messages extracted from Emily’s cell phone. The two
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witnesses testified regarding the content of text messages and
the telephone numbers from which and to which messages
were sent. Although the number from which messages were
sent and received was the number that Emily identified as
belonging to Elseman, neither law enforcement officer testi-
fied that it was Elseman who sent the message, and both
conceded that the data extracted from the cell phone could not
verify who sent the message. The officers provided testimony
regarding how they obtained the information extracted from
the cell phone.

Because the officers testified regarding messages sent
between only certain numbers and they did not purport to
identify the specific persons who sent the messages, we deter-
mine that rule 901, upon which Elseman relies on appeal,
did not prohibit the court from admitting such testimony.
For purposes of rule 901, there was sufficient testimony to
establish that the evidence was what the State claimed it to
be—messages sent between certain telephone numbers. It
was then within the jury’s province to determine whether it
could be reasonably inferred that Elseman sent or received
the messages.

The authentication requirement of rule 901 was met, and we
determine that the district court did not err on the basis of rule
901 when it admitted testimony by Emily and by the police
officers regarding the content of the text messages. We reject
this assignment of error.

There Was Sufficient Evidence to
Support Elseman’s Convictions.

Elseman claims that the district court erred when it over-
ruled his motions for directed verdict on the charges of felony
murder and use of a deadly weapon to commit a felony and, in
any event, that there was not sufficient evidence to support his
convictions. We find no merit to these claims.

In considering Elseman’s assigned error regarding the
amount of evidence, we note that where a defendant in a
criminal case has moved for a directed verdict which is
overruled and the defendant does not put on evidence, he
or she has preserved the ruling for appeal, as Elseman did
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in this case. Cf. Srate v. Seberger, 284 Neb. 40, 815 N.W.2d
910 (2012).

In this case, Elseman twice unsuccessfully moved for
directed verdict. In a criminal case, a court can direct a verdict
only when there is a complete failure of evidence to establish
an essential element of the crime charged or the evidence is so
doubtful in character, lacking probative value, that a finding
of guilt based on such evidence cannot be sustained. State v.
Eagle Bull, 285 Neb. 369, 827 N.W.2d 466 (2013). If there is
any evidence which will sustain a finding for the party against
whom a motion for directed verdict is made, the case may
not be decided as a matter of law, and a verdict may not be
directed. Id. Referring to our statement of facts and as recited
below in our sufficiency of the evidence analysis, there is
evidence which would sustain a finding for the State against
whom the motions for directed verdict were made. We cannot
say as a matter of law that the case should not have been sub-
mitted to the jury. The overrulings of Elseman’s motions for
directed verdict were not error.

Elseman next challenges the sufficiency of the evidence.
In his appellant’s brief, Elseman makes only general asser-
tions that there was not enough evidence to support his
convictions. Elseman does not identify specific elements of
either crime of which he was convicted that were not proved.
Accordingly, we give an overview of the evidence and we
find it sufficient.

Elseman was convicted of first degree murder and use of
a weapon to commit a felony. The court directed a verdict in
favor of Elseman with regard to the premeditated murder alter-
native for first degree murder; but with regard to the felony
murder alternative, the jury was correctly instructed that in
order to find Elseman guilty of first degree felony murder,
it needed to find that Elseman intended to commit a robbery
and that in the course of committing or attempting to commit
that robbery, Elseman killed Winters. The jury was correctly
instructed that in order to find Elseman guilty of use of a
deadly weapon to commit a felony, it must find that Elseman
committed first degree murder and that he intentionally used a
deadly weapon in the commission of the murder.
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There was testimony from witnesses in this case that, if
believed by the jury, established that Elseman intended to rob
Winters; that during the attempted commission of that robbery,
Elseman shot and killed Winters; and that Elseman intention-
ally used a deadly weapon to shoot Winters. We note particu-
larly the testimony of Emily, Northrop, and Palma recounted in
our statement of facts. Such testimony indicated that Elseman
and others formed a plan to rob Winters and that they took
steps to carry out the robbery, including gaining access to
Winters’ house. There was evidence which shows that while in
Winters’ house to carry out the robbery, Elseman used a gun to
shoot Winters and that Winters died from the gunshot wounds
inflicted by Elseman.

The relevant question for an appellate court is whether, after
viewing the evidence in the light most favorable to the pros-
ecution, any rational trier of fact could have found the essen-
tial elements of the crime beyond a reasonable doubt. State v.
Eagle Bull, supra. The evidence admitted in this case was suf-
ficient to support Elseman’s convictions for first degree murder
and use of a deadly weapon to commit a felony. We find no
merit to this assignment of error.

CONCLUSION

Because the content of the text messages was properly
authenticated under rule 901, we conclude that the district
court did not err on this basis when it admitted evidence
regarding the content of text messages between Elseman and
Emily. We conclude the district court did not err when it over-
ruled Elseman’s motions for directed verdict. We further con-
clude that there was sufficient evidence to support Elseman’s
convictions. We affirm Elseman’s convictions and sentences
for first degree murder and use of a deadly weapon to commit
a felony.

AFFIRMED.
McCoRMACK, J., participating on briefs.
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Criminal Law: Convictions: Evidence: Appeal and Error. In reviewing a suf-
ficiency of the evidence claim, whether the evidence is direct, circumstantial,
or a combination thereof, the standard is the same: An appellate court does not
resolve conflicts in the evidence, pass on the credibility of witnesses, or reweigh
the evidence; such matters are for the finder of fact. The relevant question for an
appellate court is whether, after viewing the evidence in the light most favorable
to the prosecution, any rational trier of fact could have found the essential ele-
ments of the crime beyond a reasonable doubt.

Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial
discretion is involved only when the rules make discretion a factor in determin-
ing admissibility.

Evidence. Determining the relevancy of evidence is a matter entrusted to the
discretion of the trial court.

Rules of Evidence: Other Acts: Appeal and Error. It is within the discretion
of the trial court to determine relevancy and admissibility of evidence of other
wrongs or acts under Neb. Evid. R. 403 and 404(2), Neb. Rev. Stat. §§ 27-403
(Reissue 2008) and 27-404(2) (Cum. Supp. 2012), and the trial court’s decision
will not be reversed on appeal absent an abuse of discretion.

Jury Instructions. Whether jury instructions given by a trial court are correct is
a question of law.

Judgments: Appeal and Error. When dispositive issues on appeal present ques-
tions of law, an appellate court has an obligation to reach an independent conclu-
sion irrespective of the decision of the court below.

Homicide: Intent: Presumptions. The critical difference between felony murder
and premeditated first degree murder is that the underlying felony takes the place
of the intent to kill, or premeditated malice, and the purpose to kill is conclu-
sively presumed from the criminal intent required for the underlying felony.
Homicide: Intent. A specific intent to kill is not required to constitute felony
murder, only the intent to do the act which constitutes the felony in question.
Appeal and Error. An alleged error must be both specifically assigned and spe-
cifically argued in the brief of the party asserting the error to be considered by an
appellate court.

Evidence: Words and Phrases. Relevant evidence means evidence having any
tendency to make the existence of any fact that is of consequence to the deter-
mination of the action more probable or less probable than it would be without
the evidence.

Homicide: Sentences. When a defendant is sentenced to life imprisonment for
first degree murder, the defendant is not entitled to credit for time served in
custodial detention pending trial and sentence; however, when the defendant
receives a sentence consecutive to the life sentence that has maximum and
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minimum terms, the defendant is entitled to receive credit for time served against
the consecutive sentence.

12. Sentences. A sentencing judge must separately determine, state, and grant the
amount of credit on the defendant’s sentence to which the defendant is entitled.

Appeal from the District Court for Douglas County: J.
MicHAEL CoFrEY, Judge. Affirmed as modified.

Mary C. Gryva, of Frank & Gryva, P.C., L.L.O., and Alan G.
Stoler, P.C., L.L.O., for appellant.

Jon Bruning, Attorney General, and George R. Love for
appellee.

HEeavican, C.J., WRIGHT, CoNNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

STEPHAN, J.

Nicholas J. Ely was convicted by a jury of first degree mur-
der and use of a deadly weapon to commit a felony. He was
sentenced to life in prison on the murder conviction and to a
consecutive prison term of 5 to 5 years on the weapon convic-
tion. This is his direct appeal, which we hear pursuant to Neb.
Rev. Stat. § 24-1106(1) (Reissue 2008). We find no error and
therefore affirm.

FACTS

Around noon on July 6, 2011, a group of friends gathered at
Ely’s home. The group consisted of Ely, Marqus Patton, Ryan
Elseman, and Emily G. Emily was 15 or 16 years old.

The group decided to obtain some marijuana and then go
swimming at Patton’s residence. Ely called Drake Northrop
and asked him for a ride. Northrop picked up Ely, Emily,
Patton, and Elseman, and Ely told Northrop they wanted to get
some marijuana. Emily had previously purchased marijuana
from Kristopher Winters, and she suggested they could obtain
it from him. Emily directed Northrop to Winters’ house.

En route to Winters’ house, Northrop heard Elseman, Emily,
and Ely discuss “going to go hit a lick,” which is a street term
for committing a robbery. Northrop agreed to take part. The
three people in the back seat, Ely, Elseman, and Emily, said



STATE v. ELY 149
Cite as 287 Neb. 147

they thought it would be an “easy lick” because Winters would
not fight back.

Northrop parked near Winters’ house, and everyone walked
to the house. Initially, they planned to kick in the door, but
because it was daylight, Emily said she would get them into the
house in another manner. Northrop, Ely, Elseman, and Patton
returned to the vehicle to wait for Emily to gain entry. The only
objection made by anyone was Northrop, who suggested they
should return when it was darker, but Patton and Ely said they
should proceed.

Eric Brusha, a friend of Winters, arrived at Winters’ house
around noon and found Emily waiting in the driveway. Brusha
did not know Emily. Brusha telephoned Winters to tell him
Brusha was outside. Winters let Brusha into the house, and
Emily followed him. Winters asked Emily what she wanted to
purchase, and because Brusha knew Winters was a marijuana
dealer, Brusha did not think the conversation was unusual.

Within 5 minutes, Emily sent a text message to Elseman
informing him that she was inside Winters’ house, that there
were two other people there, and that the doors were unlocked.
Northrop, Ely, Elseman, and Patton then went to Winters’
house. They entered the basement of the house through a
garage door. Elseman and Patton displayed weapons. Elseman
entered first, followed by Patton, Ely, and then Northrop.
Brusha did not recognize any of them as they entered, but he
noticed that two of them were carrying black revolvers.

When Northrop, Ely, Elseman, and Patton entered, Winters
and Brusha stood up. Elseman pointed a gun at Winters and
said “you know what it is.” Winters rushed at Elseman. A
struggle ensued. During the struggle, Patton hit Winters in the
head with the butt of a handgun, causing Winters to stumble
backward. Winters then grabbed a chair and pushed Patton
into a wall with it. Patton told Elseman to shoot Winters,
and he did so, causing Winters to fall onto the steps lead-
ing upstairs. Winters then grabbed a stool or similar object
and was approaching his assailants when he was shot a sec-
ond time.

Winters’ mother, Kellie Winters, was upstairs and heard a
sound she thought was Winters’ banging on the furnace, so
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she went to the top of the stairs leading to the basement and
called out to him. Kellie then went down the stairs where
she found Winters holding his neck and Brusha yelling that
Winters was hurt. Kellie ran outside and saw three males run-
ning away. She also saw a “young small girl,” whom she did
not recognize, standing in the driveway. This person was later
determined to be Emily. Kellie yelled at Emily for not calling
the 911 emergency dispatch service, and then Kellie struck
Emily, knocking her down. Kellie then returned to the base-
ment of the home where she found Winters, who was bleed-
ing. Winters died before help arrived.

Northrop, Ely, Elseman, and Patton ran from the house to
their vehicle immediately after the shooting. Emily left the
area on foot. While fleeing, she received a text message from
Elseman telling her to go to a nearby restaurant where Nicholas
Palma would pick her up.

Brusha stayed at Winters’ home and talked to the police. He
then agreed to go to police headquarters for an interview and
rode there with an officer. While riding with the officer, Brusha
saw Emily walking on the street, and he identified her as the
female who was in Winters’ house at the time of the shooting.
Police then apprehended Emily.

Meanwhile, Northrop dropped off Ely, Elseman, and Patton
at Patton’s residence. Patton told the others that he had been
grazed by a bullet. When Palma could not find Emily, he
called Ely, who told Palma to come to Patton’s residence. Ely
told Palma that they had tried to commit a robbery, but that
things went wrong and a man was shot in the neck. Some
days later, Ely called Palma and said he was leaving for Sioux
City, lowa. On July 11, 2011, Ely called Palma and asked him
to pick him up in Sioux City and drive him back to Omabha,
which Palma did.

Ely contacted two friends in Sioux City on July 9, 2011.
Jacy Steiner said Ely called and said he was in town and
needed to talk to someone because a robbery “went bad” in
Omaha. Steiner met with Ely, and Ely said Emily had gone to
the house to ask to use the telephone, and as Winters answered
the door, people ran in, Winters fought back, and “somebody
got shot.” Ely told Steiner he had been in the vehicle, but he
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did not say if he had gone into the house. Another friend of
Ely’s, Jacob Wilde, testified that he also met Ely in Sioux City
on July 9. Ely told Wilde that he was in some trouble because
he and some friends had gone into a house to rob someone,
someone yelled “shoot,” a shot went off, and then they all ran.
Ely told Wilde that a girl had set up the robbery and that the
person they were trying to rob was shot because he had put
up a fight.

On the day before the robbery, a text message was sent
from Ely’s cell phone indicating that the sender was “‘broke’”
and had bills to pay. The message further stated, “‘I ain’t try-
ing to go to prison for robbing but I feel like there ain’t many
other choices.”” Later the same day, another text message
sent from Ely’s cell phone stated: “‘Wsup wita lick bro.””
A subsequent text in the same conversation, sent from Ely’s
cell phone, indicated that the sender needed money. And a
text message from the same cell phone sent on the day of the
homicide indicated that it was from “‘Lunny,”” which was
Ely’s nickname, and that he was with Elseman, Emily, and
two other persons.

An autopsy disclosed that one bullet went through Winters’
neck, hitting the carotid artery on the right side. The pathologist
who performed the autopsy testified that the cause of Winters’
death was a gunshot wound to the neck which partially severed
the carotid artery and led to a fatal hemorrhage.

ASSIGNMENTS OF ERROR
Ely assigns three errors. They are, restated, (1) that the
evidence was insufficient to sustain the guilty verdicts, (2)
that the district court erred in sustaining the State’s motion
in limine and excluding evidence of prior illegal conduct by
Emily, and (3) that the district court erred in giving a flight
instruction to the jury.

STANDARD OF REVIEW
[1] In reviewing a sufficiency of the evidence claim,
whether the evidence is direct, circumstantial, or a combina-
tion thereof, the standard is the same: An appellate court does
not resolve conflicts in the evidence, pass on the credibility of
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witnesses, or reweigh the evidence; such matters are for the
finder of fact.! The relevant question for an appellate court is
whether, after viewing the evidence in the light most favor-
able to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reason-
able doubt.?

[2-4] In proceedings where the Nebraska Evidence Rules
apply, the admissibility of evidence is controlled by the
Nebraska Evidence Rules; judicial discretion is involved only
when the rules make discretion a factor in determining admis-
sibility.* Determining the relevancy of evidence is a matter
entrusted to the discretion of the trial court.* Likewise, it is
within the discretion of the trial court to determine relevancy
and admissibility of evidence of other wrongs or acts under
Neb. Evid. R. 403 and 404(2), Neb. Rev. Stat. §§ 27-403
(Reissue 2008) and 27-404(2) (Cum. Supp. 2012), and the trial
court’s decision will not be reversed on appeal absent an abuse
of discretion.’

[5.6] Whether jury instructions given by a trial court are
correct is a question of law.® When dispositive issues on appeal
present questions of law, an appellate court has an obligation
to reach an independent conclusion irrespective of the decision
of the court below.”

ANALYSIS

SUFFICIENCY OF EVIDENCE
[7,8] The State prosecuted Ely under the theory of murder
in the first degree, commonly known as felony murder. It is
defined by statute as the killing of another “in the perpetration

! State v. Eagle Bull, 285 Neb. 369, 827 N.W.2d 466 (2013).
2Id.

3 State v. Valverde, 286 Neb. 280, 835 N.W.2d 732 (2013).

4 State v. Burton, 282 Neb. 135, 802 N.W.2d 127 (2011).

3 State v. Castillas, 285 Neb. 174, 826 N.W.2d 255 (2013); State v. Payne-
McCoy, 284 Neb. 302, 818 N.W.2d 608 (2012).

6 State v. Valverde, supra note 3.
" 1d.
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of or attempt to perpetrate any sexual assault in the first degree,
arson, robbery, kidnapping, hijacking of any public or private
means of transportation, or burglary.”® The critical difference
between felony murder and premeditated first degree murder is
that the underlying felony takes the place of the intent to kill,
or premeditated malice, and the purpose to kill is conclusively
presumed from the criminal intent required for the underlying
felony.” A specific intent to kill is not required to constitute
felony murder, only the intent to do the act which constitutes
the felony in question.'

It is undisputed that Winters was killed in the perpetration
of a robbery and that Ely was present at all times during the
robbery. But Ely argues on appeal that the evidence was insuf-
ficient to establish that he formed an intent to commit the rob-
bery during which the killing occurred. Viewing the evidence
in the light most favorable to the prosecution, as our standard
of review requires,!" we conclude that a rational trier of fact
could have concluded beyond a reasonable doubt that Ely
formed the intent to commit the robbery.

The text messages sent from Ely’s cell phone the day
before the homicide indicated the sender needed money and
was considering robbery. Emily testified that while the group
was on its way to Winters’ house, they devised a plan to rob
him. Northrop testified that he heard Ely say from the rear
seat that they were “going to go hit a lick” and that Ely or
one of the other rear seat passengers also said that the rob-
bery would be easy because Winters would not fight back.
Northrop also testified that when Emily signaled Elseman that
she had entered Winters’ house, he suggested that they should
wait until dark before going in, but that Ely and Patton said
they should go ahead. After the failed robbery attempt, Ely
made statements to Palma and others indicating that he had

8 Neb. Rev. Stat. § 28-303(2) (Reissue 2008).

9 State v. Bjorklund, 258 Neb. 432, 604 N.W.2d 169 (2000), abrogated on
other grounds, State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).

10 See State v. Aldaco, 271 Neb. 160, 710 N.W.2d 101 (2006).
' See State v. Eagle Bull, supra note 1.
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been involved in a robbery attempt which “went bad” because
someone was shot.

From this evidence, a rational finder of fact could find
beyond a reasonable doubt that Ely needed money and was
contemplating robbery as a means of addressing this problem.
A rational finder of fact could also conclude that en route to
Winters” house with his companions, Ely was an active par-
ticipant in the plan to “hit a lick,” i.e., rob Winters during the
purported drug transaction. Likewise, a finder of fact could
conclude that Ely was an active and willing participant in the
implementation of the plan which ultimately led to the fatal
shooting. There is no evidence that Ely raised any objections
to the robbery plan or attempted to extricate himself from its
implementation by, for example, remaining in the car. Although
Ely argues that the testimony of Emily and Northrop lacked
credibility because they hoped for, but were not promised,
leniency with respect to pending charges against them arising
from the same incident, our standard of review precludes us
from passing on the credibility of witnesses or reweighing the
evidence.”” Whatever the motive Emily and Northrop had for
testifying, it was for the jury to determine their credibility. And
we note that the jury was specifically instructed that because
Emily and Northrop were claimed accomplices of Ely, their
testimony should be examined closely “for any possible motive
he or she might have to testify falsely.” Accordingly, we con-
clude that the evidence was sufficient to support the verdict of
guilty on the charge of felony murder.

[9] We note that while Ely’s first assignment of error is
worded broadly enough to challenge the sufficiency of the
evidence to support his convictions on both the murder and
weapons charges, he makes no argument specific to the latter.
An alleged error must be both specifically assigned and specif-
ically argued in the brief of the party asserting the error to be
considered by an appellate court.”” Because the sufficiency of
the evidence to support Ely’s conviction on the weapon charge
is not preserved for our review, we do not address it.

12 See id.
3 Id.; State v. McGhee, 280 Neb. 558, 787 N.W.2d 700 (2010).
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ExcLusioN oF EVIDENCE OF PRIOR
UNLAWFUL CONDUCT

Before trial, the State filed a motion in limine seeking
to prevent Ely from adducing evidence that prior to July 6,
2011, Emily and Elseman had engaged in criminal conduct,
specifically, robbing individuals who were selling marijuana.
The State argued that the evidence would be improper charac-
ter evidence in violation of § 27-404(1) and was not relevant
under § 27-404(2). The State also asserted that the evidence
did not comport with the statutory requirements for proving
character evidence of a witness under Neb. Evid. R. 608, Neb.
Rev. Stat. § 27-608 (Reissue 2008). Over Ely’s objection, the
district court sustained the motion. When Ely sought to elicit
testimony from Emily at trial regarding prior illegal acts she
had committed at the behest of Elseman, the court sustained
the State’s objection. We construe Ely’s second assignment of
error to encompass this ruling.

Ely argues on appeal, as he did below, that Emily’s prior
robberies were relevant and admissible under Neb. Evid. R.
401, Neb. Rev. Stat. § 27-401 (Reissue 2008), and § 27-404(2),
because they were committed without his knowledge or
involvement. He contends that Emily’s prior unlawful conduct
is relevant to motive, opportunity, and planning of the intended
robbery of Winters, and that therefore, the evidence should
have been admissible under § 27-404(2).

[10] We need not examine the admissibility of the proffered
evidence under § 27-404(2), because we conclude that the fact
that Emily and Elseman may have committed prior robberies
without the knowledge or participation of Ely is irrelevant
to any issue in this case. Relevant evidence means evidence
having any tendency to make the existence of any fact that is
of consequence to the determination of the action more prob-
able or less probable than it would be without the evidence.'
The fact that Ely was not involved in prior unlawful conduct
has no bearing, one way or another, on the issue of whether
he committed the crimes he was charged with in this case.
The district court did not abuse its discretion in sustaining

14§ 27-401.
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the State’s motion in limine and its objection to Ely’s attempt
to elicit testimony from Emily regarding her prior unlaw-
ful conduct.

FLIGHT INSTRUCTION

Lastly, Ely assigns error with respect to the following jury
instruction given over his objection:

You are instructed that the voluntary flight of a person
immediately or soon after the occurrence of a crime is a
circumstance, not sufficient of itself to establish guilt, but
a circumstance nevertheless which the jury may consider
in connection with all the other evidence in the case to aid
you in determining the question of the guilt or innocence
of such person.

He contends the instruction was prejudicial and prevented him
from receiving a fair trial.

We first note that, in Ely’s brief, while he objects to the
entire instruction, he highlights certain language related to the
timing of a defendant’s voluntary flight. The record shows that
the instruction given did not include that language. Nor does
the record indicate that Ely objected to that specific language
during the instruction conference.

We addressed the factual basis for a flight instruction in
State v. Pullens," stating:

[Flor departure to take on the legal significance of flight,
there must be circumstances present and unexplained
which, in conjunction with the leaving, reasonably justify
an inference that it was done with a consciousness of guilt
and pursuant to an effort to avoid apprehension or pros-
ecution based on that guilt.
In Pullens, the defendant declined to give police a detailed
statement because he said he was drunk. Although he was
taken to the police station for blood and DNA samples, he was
not placed under arrest. Instead, the defendant was taken to
a motel by a police officer, who said he would return in the
morning to discuss the facts of the victim’s death. But when
the officer returned, the defendant was not in the motel. The

15 State v. Pullens, 281 Neb. 828, 862, 800 N.W.2d 202, 230 (2011).
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defendant admitted that he knew he was a suspect when he
fled, but claimed he left the motel to try to talk with a lawyer
before speaking further with the police. We found no error in
the trial court’s giving the jury a flight instruction.

The record reflects that at some point after July 6, 2011,
Ely went to Sioux City. While there, Ely talked to two friends
about a robbery and said he was in trouble because of a shoot-
ing. This evidence supports a reasonable inference that Ely had
a consciousness of guilt and was attempting to avoid apprehen-
sion. It was for the jury to determine whether Ely’s actions
demonstrated his guilt or innocence. We find no error in the
giving of a flight instruction based on this record.

CREDIT FOR TIME SERVED

[11,12] Finally, we find plain error in the allocation of
credit for time served. Ely was sentenced to life in prison for
the first degree murder conviction and to a period of 5 to 5
years in prison for the use of a deadly weapon conviction, to
run consecutively to the life sentence. Ely was given credit
for time served of 531 days against the sentence for first
degree murder. When a defendant is sentenced to life impris-
onment for first degree murder, the defendant is not entitled
to credit for time served in custodial detention pending trial
and sentence; however, when the defendant receives a sen-
tence consecutive to the life sentence that has maximum and
minimum terms, the defendant is entitled to receive credit for
time served against the consecutive sentence.'® A sentencing
judge must separately determine, state, and grant the amount
of credit on the defendant’s sentence to which the defendant
is entitled."”

Ely is entitled to receive credit for 531 days served, but
the credit should be applied against the sentence for use of a
deadly weapon rather than against the sentence for first degree
murder. We therefore modify Ely’s sentences by ordering that
the credit for time served be applied against the sentence for
use of a deadly weapon.

16 State v. Watt, 285 Neb. 647, 832 N.W.2d 459 (2013).
7 1d.
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CONCLUSION

For the reasons discussed, we find no merit in any of
Ely’s assignments of error. However, we conclude that the
district court incorrectly granted Ely credit for time served
against his life sentence. We therefore modify the credit for
time served by applying it to the sentence for use of a deadly
weapon. In all other respects, we affirm the judgment of the
district court.

AFFIRMED AS MODIFIED.
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1. Judgments: Speedy Trial: Appeal and Error. As a general rule, a trial court’s
determination as to whether charges should be dismissed on speedy trial grounds
is a factual question which will be affirmed on appeal unless clearly erroneous.

2. Statutes: Appeal and Error. The meaning and interpretation of a statute are
questions of law. An appellate court independently reviews questions of law
decided by a lower court.

3. Speedy Trial. To calculate the deadline for trial under the speedy trial statutes,
a court must exclude the day the State filed the information, count forward 6
months, back up 1 day, and then add any time excluded under Neb. Rev. Stat.
§ 29-1207(4) (Cum. Supp. 2012).

4. ____ . Under the speedy trial statutes, it is axiomatic that an accused cannot and
should not be permitted to take advantage of a delay where the accused is respon-
sible for the delay by either action or inaction.

5. Speedy Trial: Waiver. The statutory right to a speedy trial is not unlimited and
can be waived.

6. Statutes: Appeal and Error. An appellate court will not read into a statute a
meaning that is not there.

7. Speedy Trial: Waiver. A defendant waives his or her statutory right to a speedy
trial when the period of delay resulting from a continuance granted at the request
of the defendant or his or her counsel extends the trial date beyond the statutory
6-month period.

8. Speedy Trial: Waiver: Appeal and Error. A defendant’s motion to discharge
based on statutory speedy trial grounds will be deemed to be a waiver of that
right under Neb. Rev. Stat. § 29-1207(4)(b) (Cum. Supp. 2012) where (1) the
filing of such motion results in the continuance of a timely trial to a date outside
the statutory 6-month period, as calculated on the date the motion to discharge
was filed, (2) discharge is denied, and (3) that denial is affirmed on appeal.
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WRIGHT, J.

NATURE OF CASE

In April 2012, Randy L. Mortensen filed his second motion
to discharge based upon his statutory right to a speedy trial.
The district court overruled the motion and found that the State
had 28 days remaining to bring Mortensen to trial. Mortensen
appealed, and the Nebraska Court of Appeals affirmed via a
memorandum opinion. See State v. Mortensen, No. A-12-454,
2013 WL 2106665 (Neb. App. Apr. 23, 2013) (selected for
posting to court Web site).

The State petitioned for further review, arguing that addi-
tional days should be excluded from the speedy trial calcula-
tion because Mortensen’s motion was frivolous and prejudiced
the State. We granted the State’s petition for further review
and, upon consideration, hold that Mortensen has waived his
statutory right to a speedy trial.

SCOPE OF REVIEW

[1] As a general rule, a trial court’s determination as to
whether charges should be dismissed on speedy trial grounds
is a factual question which will be affirmed on appeal unless
clearly erroneous. State v. Brooks, 285 Neb. 640, 828 N.W.2d
496 (2013).

[2] The meaning and interpretation of a statute are questions
of law. We independently review questions of law decided by
a lower court. Pinnacle Enters. v. City of Papillion, 286 Neb.
322,836 N.W.2d 588 (2013).
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FACTS

On October 27, 2009, Mortensen was charged by infor-
mation with assault while being incarcerated and of being
a habitual criminal. The current appeal involves his second
attempt to obtain absolute discharge based on statutory speedy
trial grounds.

On October 25, 2010, Mortensen filed his first motion to
discharge under the speedy trial statutes. The district court
overruled the motion, and Mortensen appealed. In State v.
Mortensen, 19 Neb. App. 220, 809 N.W.2d 793 (2011), the
Court of Appeals affirmed the order denying absolute discharge
and calculated that there were 112 days remaining in which to
bring Mortensen to trial in the district court.

Mortensen sought further review of the Court of Appeals’
decision, which this court denied on December 14, 2011. On
January 11, 2012, the Court of Appeals issued its mandate,
and on January 17, the district court entered judgment on the
mandate. The district court scheduled Mortensen’s trial for
April 11.

On April 10, 2012, Mortensen filed a second motion to dis-
charge based on the alleged violation of his statutory right to a
speedy trial. The parties appeared before the district court for a
hearing on April 11, the date originally scheduled for trial. The
matter was taken under advisement, and on May 14, the court
overruled Mortensen’s motion. It concluded:

This matter was set for trial well within the 112
remaining days after the entry of judgment on the man-
date. [Mortensen] sets forth no basis for a determination
that the speedy trial time as calculated by both this court
and the Court of Appeals has expired. The motion is with-
out basis. There remain 28 days to commence trial.

Mortensen timely appealed. He argued that the speedy trial
clock should have resumed running on the date this court
denied his petition for further review, not the date the district
court entered judgment on the Court of Appeals’ mandate.
Accordingly, Mortensen based all of his speedy trial calcula-
tions upon the date of December 14, 2011, not January 17,
2012. He calculated that with an April 11 trial date, the State
would have brought him to trial after 118 days and that it had
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only 112 days to do so under the Court of Appeals’ previ-
ous decision.

The Court of Appeals rejected Mortensen’s argument as
“clearly without merit and contrary to Nebraska law.” State
v. Mortensen, No. A-12-454, 2013 WL 2106665 at *2 (Neb.
App. Apr. 23, 2013) (selected for posting to court Web site).
It determined that the speedy trial clock began running again
when the district court took action upon the Court of Appeals’
mandate and that, consequently, the State still had 28 days
to bring Mortensen to trial at the time Mortensen filed his
second motion to discharge. The Court of Appeals held that
the district court properly overruled Mortensen’s motion
to discharge.

On appeal, the State asked the Court of Appeals to exclude
from the speedy trial clock the delay caused by Mortensen’s
allegedly frivolous motion to discharge. It argued that
Mortensen’s repeated, frivolous motions to discharge prej-
udiced the State and constituted good cause to exclude
additional time from the statutory speedy trial clock under
Neb. Rev. Stat. § 29-1207(4)(f) (Cum. Supp. 2012). The
Court of Appeals concluded that the State should have raised
this argument in a cross-appeal and declined to consider
whether additional days should be excluded from the speedy
trial clock.

The State moved for further review, claiming that the Court
of Appeals’ decision promoted abuse of the statutory speedy
trial system by defendants. It argued that the Court of Appeals’
opinion would “allow defendants to file repeated motions to
discharge on frivolous speedy trial claims and, after appeal, be
placed in potentially better positions than they were before. .
. . The State is prejudiced, while defendants like Mortensen
continue to play games with the speedy trial clock.” Brief for
appellee in support of petition for further review at 5-6. We
granted the State’s petition for further review.

ASSIGNMENT OF ERROR
On further review, the State assigns that the Court of Appeals
erred in its calculation of the days remaining on the speedy
trial clock for the State to bring Mortensen to trial.
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ANALYSIS

BACKGROUND

[3] This case involves Mortensen’s statutory right to a
speedy trial, which is separate from his constitutional right to
a speedy trial. See State v. Brooks, 285 Neb. 640, 828 N.W.2d
496 (2013). The statutory right to a speedy trial is set forth
in § 29-1207 and Neb. Rev. Stat. § 29-1208 (Cum. Supp.
2012). Brooks, supra. Under § 29-1207(1), “[e]very person
indicted or informed against for any offense shall be brought
to trial within six months, and such time shall be computed
as provided in this section.” To calculate the deadline for trial
under the speedy trial statutes, a court must exclude the day
the State filed the information, count forward 6 months, back
up 1 day, and then add any time excluded under § 29-1207(4).
Brooks, supra.

If a defendant is not brought to trial before the running of
the time for trial as provided for in § 29-1207, as extended
by excluded periods, he or she shall be entitled to his or
her absolute discharge from the offense charged and for any
other offense required by law to be joined with that offense.
§ 29-1208.

PURPOSE OF SPEEDY TRIAL STATUTES

The Legislature’s stated purpose for enacting the speedy
trial statutes was “[t]o effectuate the right of the accused to a
speedy trial and the interest of the public in prompt disposition
of criminal cases . . . .” Neb. Rev. Stat. § 29-1205 (Reissue
2008). Thus, one important purpose of the speedy trial statutes
is “protection of an accused from a criminal charge pending for
an undue length of time.” State v. Lafler, 225 Neb. 362, 367,
405 N.W.2d 576, 580 (1987), abrogated on other grounds, State
v. Oldfield, 236 Neb. 433, 461 N.W.2d 554 (1990). In addition
to facilitating the rights of defendants, speedy trial statutes also
serve public interests. See State v. Sumstine, 239 Neb. 707, 478
N.W.2d 240 (1991). By enactment of the statutes in question,
the Legislature has recognized the social desirability of bring-
ing the accused to trial at an early date. See State v. Alvarez,
189 Neb. 281, 202 N.W.2d 604 (1972).
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ABUSE OF SPEEDY TRIAL STATUTES

But as shown by the current appeal, our speedy trial statutes
have been abused. The statutory right to a speedy trial has
been used in some cases not to obtain relief from protracted
criminal proceedings, but to hamper the State’s ability to bring
a defendant to trial in an efficient and timely manner. The
circumstances surrounding Mortensen’s motions to discharge
illustrate this abuse.

Mortensen filed his first motion to discharge on October
25, 2010. At that time, his trial was set for October 26. As a
result of the motion, the trial was continued and the parties
argued the motion to discharge. The district court ruled that
Mortensen’s trial scheduled for October 26 would have been
within the statutory 6-month period, and the Court of Appeals
affirmed. See State v. Mortensen, 19 Neb. App. 220, 809
N.W.2d 793 (2011).

Mortensen filed a second motion to discharge on April 10,
2012, the day before trial was scheduled to begin. Instead of
holding a trial on April 11, the court was required to continue
the trial for a hearing on the motion to discharge. Again,
the district court determined that the trial would have been
within the statutory 6-month period if it had been held on
April 11, as originally scheduled. The Court of Appeals again
affirmed.

Both of Mortensen’s motions to discharge had the significant
result of postponing trial dates that he claimed were untimely
when in fact both trial dates were set within the required 6
months. As a result of these motions, Mortensen has postponed
his trial date for over 3 years from his first trial date.

[4] Under the speedy trial statutes, it is axiomatic that an
accused cannot and should not be permitted to take advantage
of a delay “where the accused is responsible for the delay
by either action or inaction.” State v. Tucker, 259 Neb. 225,
232, 609 N.W.2d 306, 312 (2000). See, also, State v. Turner,
252 Neb. 620, 564 N.W.2d 231 (1997); Lafler, supra; State
v. Craig, 15 Neb. App. 836, 739 N.W.2d 206 (2007). Yet,
defendants have used motions to discharge to delay trial for
their benefit. Mortensen’s case exemplifies the manner in
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which defendants awaiting trial have manipulated the speedy
trial system to delay trial and run out the speedy trial clock.
Mortensen was charged by information in October 2009, but
because of his motions to discharge, trial has been postponed
for over 3 years since his first trial date—well beyond the
statutory 6-month period.

We agree with the State’s assertion that Mortensen has
abused his statutory right to a speedy trial but has to date
faced no repercussions for doing so. That has now changed
with the recent amendment to § 29-1207. See 2010 Neb. Laws,
L.B.712, § 15.

WaIveR BY FILING UNSUCCESSFUL MoOTION
TO DISCHARGE THAT EXTENDED TRIAL
BEYoND 6-MoONTH PERIOD

[5] The statutory right to a speedy trial is not unlimited and
can be waived. See, e.g., State v. Andersen, 232 Neb. 187,
440 N.W.2d 203 (1989). Under certain circumstances, waiver
is prescribed by statute. See, § 29-1207(4)(b); Neb. Rev. Stat.
§ 29-1209 (Reissue 2008).

In State v. Williams, 277 Neb. 133, 761 N.W.2d 514 (2009)
(Wright, J., concurring; Heavican, C.J., and Connolly, J., join),
we pointed out the problems with the statutory speedy trial
claims being asserted by defendants and the potential for
abuse. In that case, the defendant’s trial had been delayed for
several years as a result of continuances granted at his request
or with his consent, leaving only 34 days to bring him to trial.
From those facts, we observed that “time keeps following the
State, and the accused hopes the State will slip and fall victim
to the 6-month trial clock.” Id. at 148, 761 N.W.2d at 527. As
a solution to such abuse, we recommended that the speedy trial
statutes be amended to provide for a waiver of the statutory
right to a speedy trial.

In response to the concerns expressed in Williams, supra,
the Legislature amended § 29-1207(4)(b) to provide that a
defendant’s request to continue trial beyond the statutory
6-month period is deemed to be a waiver of the defendant’s
statutory right to a speedy trial. See L.B. 712, § 15. As
amended, § 29-1207(4)(b) provides in relevant part that “[a]
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defendant is deemed to have waived his or her right to speedy
trial when the period of delay resulting from a continuance
granted at the request of the defendant or his or her counsel
extends the trial date beyond the statutory six-month period.”
The 2010 amendments also added language to § 29-1207(4)(b)
that establishes an affirmative duty on the part of a defendant
to end an indefinite continuance granted at his or her request.
See L.B. 712, § 15. The amendments were operative July 15,
2010—several months before Mortensen filed his first motion
to discharge. See id. But these amendments were not consid-
ered in Mortensen’s first appeal.

[6] Section 29-1207(4)(b), as amended, provides for a per-
manent waiver of the statutory right to a speedy trial. There
is no language in the statute that indicates an intent to limit
the scope of the waiver provided therein, and “an appellate
court will not ‘read into a statute a meaning that is not there.’”
See Holdsworth v. Greenwood Farmers Co-op, 286 Neb. 49,
58, 835 N.W.2d 30, 37 (2013), quoting Blakely v. Lancaster
County, 284 Neb. 659, 825 N.W.2d 149 (2012). As such, the
language of the amendments to § 29-1207(4)(b) indicates
that the Legislature intended for the amendments to provide
for a permanent waiver of a defendant’s statutory right to a
speedy trial.

Thus, reading § 29-1207(4)(b) as a whole, if a defendant
requests a continuance that moves a trial date which has been
set within the statutory 6-month period to a date that is outside
the 6-month period, that request constitutes a permanent waiver
of the statutory speedy trial right. The question is whether
Mortensen’s motion for discharge is a motion for continuance
as described in the amendments. The amendments provided
for a waiver of the right to a speedy trial when a continuance
extends the trial date beyond the statutory 6-month period.
Obviously, if a defendant’s motion is sustained, the action is
concluded and the defendant is discharged. But what is the
effect of a motion for discharge that extends the trial date if the
motion is overruled?

A motion to discharge is a request for a continuance, because
it requires the court to dispose of the motion before trial can be
commenced. As explained below, when a motion to discharge
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is filed, trial cannot be held and must be continued in order
for the court to consider and rule upon the motion. The motion
functions as a request for a continuance, because the motion
must be resolved by completion of the appeal process before
the trial may be commenced. A motion which necessitates an
adjournment is equivalent to an application for a continuance.
17 C.J.S. Continuances § 94 (2011).

Implicit within a motion to discharge is a request to con-
tinue the proceeding. There is no other procedure for the
consideration of the motion. Under § 29-1209, the failure of
the defendant to move for discharge prior to trial or entry of
a plea of guilty or nolo contendere shall constitute a waiver
of the right to a speedy trial. But even though raised in a
pretrial motion, the denial of discharge is a final and appeal-
able order. See State v. Gibbs, 253 Neb. 241, 570 N.W.2d
326 (1997). The statutory right to a speedy trial would be
“significantly undermined if appellate review of nonfrivolous
speedy trial claims were postponed until after conviction and
sentence.” Id. at 245, 570 N.W.2d at 330. Consequently, if a
defendant files a notice of appeal from a denial of the speedy
trial claim, the trial court is divested of jurisdiction until the
issue has been resolved by the appellate court and the man-
date has been entered. See State v. Abram, 284 Neb. 55, 815
N.W.2d 897 (2012). Because an order denying discharge is
appealable and a notice of appeal filed from the denial of
discharge divests the trial court of jurisdiction, the motion
for discharge has the immediate effect of continuing the pro-
ceedings. The procedures in our appellate jurisdiction require
the matter to be continued pending resolution of a motion to
discharge. Therefore, implicit within the motion for discharge
is a request for a continuance until the issue has been com-
pletely resolved.

Where a motion to discharge cannot be finally resolved
without postponing trial, the motion serves no purpose unless
it acts as a request for a continuance. Trial cannot proceed and
must be continued. Other courts have charged to a defend-
ant the delay resulting from his or her motion to discharge,
describing the delay as “a reasonable continuance to permit a
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ruling of the motion.” See Russell v. State, 624 S.W.2d 176,
179 (Mo. App. 1981).

This is precisely what has occurred in the instant case.
Because of the manner in which Mortensen filed each of his
motions to discharge, it was necessary to continue trial beyond
the statutory 6-month period in order for the court to rule on
the motion. Mortensen’s first motion to discharge continued
the trial scheduled for October 26, 2010. He filed that motion
to discharge on October 25, and as a result, the October 26
trial date was used for a hearing on the motion to discharge
instead of for trial. Mortensen engaged in identical tactics
when filing his second motion to discharge. He waited until
April 10, 2012, to file a second motion to discharge. On April
11, the parties argued the motion to discharge instead of start-
ing trial. Because Mortensen filed each motion to discharge
the day before the scheduled trial, it was impossible to resolve
the issue within the statutory 6-month period and the trial was
continued. Furthermore, because Mortensen’s motions neces-
sitated the continuance of trial scheduled within the 6-month
requirement, we conclude that his motions were requests by
Mortensen for a continuance.

Any delay resulting from Mortensen’s motions to dis-
charge must be construed as a period of delay resulting
from a continuance granted at the request of a defendant
under § 27-1207(4)(b). The language of the amendments to
§ 27-1207(4)(b) does not specify the reasons for which a con-
tinuance must be granted in order to result in a waiver of the
statutory right to a speedy trial. As amended, § 27-1207(4)(b)
provides that the continuance must be granted at the request
of a defendant or his or her counsel and extend the trial date
beyond the statutory 6-month period. In the absence of any
language to the contrary, this broad language encompasses a
continuance necessitated by a defendant’s motion to discharge
where the continuance has the effect of moving trial beyond
the statutory 6-month period.

If, for purposes of argument, we assume, without deciding,
that § 27-1207(4)(b) is ambiguous whether the waiver was meant
to apply to a motion to discharge, the legislative history of the
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2010 amendments clearly demonstrates that § 27-1207(4)(b)
was amended specifically to address these types of delays. The
language of waiver now found in § 27-1207(4)(b) was intro-
duced by L.B. 1046, which was later amended into L.B. 712.
See, L.B. 1046, Judiciary Committee, 101st Leg., 2d Sess. 3
(Jan. 21, 2010); Committee Statement, L.B. 712, A.M. 2288,
101st Leg., 2d Sess. 3 (January 20, 2010). At a committee hear-
ing, the proponents of L.B. 1046 explained that the language of
waiver was being proposed as a direct response to the problems
identified in State v. Williams, 277 Neb. 133, 761 N.W.2d 514
(2009) (Wright, J., concurring; Heavican, C.J., and Connolly,
J., join). See Judiciary Committee Hearing, L.B. 1046, 101st
Leg., 2d Sess. 15-16 (Feb. 19, 2010). As stated in the hear-
ing, the problems identified in Williams, supra, and intended
to be addressed by the amendments included not only delays
caused by traditional continuances, but also delays result-
ing from the filing of motions to discharge. See Judiciary
Committee Hearing, supra. In light of this legislative history,
§ 27-1207(4)(b) must be interpreted as providing for a waiver
of a defendant’s speedy trial claim when a continuance neces-
sitated by the defendant’s motion to discharge moves trial
beyond the statutory 6-month period.

In the instant case, both of the motions to discharge resulted
in the continuance of trial from a date within the statutory
6-month period to a date outside the 6-month period, as cal-
culated at the time Mortensen filed each motion. The practi-
cal effect of Mortensen’s first motion to discharge was to
move his trial beyond the 112 days remaining on the speedy
trial clock when Mortensen filed the motion. Mortensen’s
second motion to discharge similarly required the contin-
uance of a timely trial to a date outside the statutory 6-month
period. There were 28 days left on the speedy trial clock
when Mortensen filed his second motion to discharge. Over
1 year later, the continuance necessitated by this motion is
still in effect pending resolution of this appeal. These are pre-
cisely the type of continuances that § 29-1207 was amended
to address.

[7] A defendant waives his or her statutory right to a speedy
trial “when the period of delay resulting from a continuance
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granted at the request of the defendant or his or her counsel
extends the trial date beyond the statutory six-month period.”
§ 29-1207(4)(b). Mortensen’s motions to discharge operated
as requests for continuances, prevented what would have been
timely trials from taking place, and delayed trial beyond the
statutory 6-month period, as calculated on the date each motion
was filed. If Mortensen’s motions to discharge had identi-
fied actual violations of his statutory right to a speedy trial,
he would have been discharged, making the delay irrelevant.
But his motions to discharge did not succeed in obtaining
discharge. Therefore, the filing of those motions is deemed to
be a waiver of Mortensen’s statutory speedy trial right under
§ 29-1207(4)(b).

Extending the waiver of § 29-1207(4)(b) to cover requests
for continuances implicit in motions to discharge furthers the
purposes of the speedy trial statutes. A primary purpose of
the statutes is to promote a speedy trial, not to delay it. See,
e.g., State v. Lafler, 225 Neb. 362, 405 N.W.2d 576 (1987),
abrogated on other grounds, State v. Oldfield, 236 Neb. 433,
461 N.W.2d 554 (1990). The filing of a motion to discharge
that identifies an actual violation of the statutory right to a
speedy trial serves that purpose by ensuring that defendants
are brought to trial within 6 months. If a defendant’s statutory
right to a speedy trial has actually been violated, a motion
to discharge will provide relief in the form of a discharge. If
successful, a motion to discharge does not delay trial, it com-
pletely avoids trial. But where motions to discharge are filed
so as to continue the trial date beyond the statutory 6-month
period without identifying a violation of the statutory right to
a speedy trial, they have the effect of frustrating the purposes
of the speedy trial statutes by continually delaying trial and,
hence, are deemed to be a waiver of such rights.

REsoLUTION
[8] We hold that a defendant’s motion to discharge based on
statutory speedy trial grounds will be deemed to be a waiver
of that right under § 29-1207(4)(b) where (1) the filing of such
motion results in the continuance of a timely trial to a date out-
side the statutory 6-month period, as calculated on the date the
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motion to discharge was filed, (2) discharge is denied, and (3)
that denial is affirmed on appeal.

Mortensen waived his statutory right to a speedy trial under
§ 29-1207(4)(b) by filing unsuccessful motions to discharge
that necessitated continuing trial beyond the statutory 6-month
period. Thus, we affirm the Court of Appeals’ decision affirm-
ing the judgment of the district court that overruled Mortensen’s
motion for discharge.

In the past, when affirming a district court’s denial of dis-
charge in similar cases, we have calculated the number of days
remaining for the State to bring the defendant to trial once the
district court reacquired jurisdiction of the case. See, e.g., State
v. Williams, 277 Neb. 133, 761 N.W.2d 514 (2009). For this
reason, the State asked the Court of Appeals to exclude addi-
tional days from the speedy trial clock. The Court of Appeals
declined to consider this request, asserting that the State was
required to submit such a request on cross-appeal. We note
that in a criminal case, the State is not permitted to cross-
appeal. See State v. Halsey, 232 Neb. 658, 441 N.W.2d 877
(1989). But in any event, an exact calculation of days remain-
ing on the speedy trial clock is no longer required. Because
Mortensen has waived his statutory right to a speedy trial under
§ 29-1207(4)(b), we are not required to calculate the days
remaining to bring him to trial under § 29-1207. Once the dis-
trict court reacquires jurisdiction over the cause, it is directed
to set the matter for trial.

CONCLUSION
For the foregoing reasons, we affirm the decision of the
Court of Appeals affirming the denial of Mortensen’s motion
to discharge. The district court is directed to set a date to
bring Mortensen to trial once it reacquires jurisdiction over
the cause.
AFFIRMED.
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ML ManNaGer, LLC, anp SOJ Loan, LLC, APPELLANTS, V.
DALE M. JENSEN AND VICKI S. JENSEN, APPELLEES, AND
PioNEER VENTURES, LLC, GARNISHEE-APPELLEE.

842 N.W.2d 566

Filed January 10, 2014. No. S-12-1147.

1. Garnishment: Appeal and Error. Garnishment is a legal proceeding. To the
extent factual issues are involved, the findings of a garnishment hearing judge
have the effect of findings by a jury and, on appeal, will not be set aside unless
clearly wrong.

2. Statutes: Appeal and Error. Statutory interpretation is a question of law that an
appellate court resolves independently of the trial court.

3. Garnishment: Statutes. Garnishment in aid of execution is a legal remedy
unknown at common law and was created by statute.

4. Garnishment: Statutes: Case Disapproved. As set out in Neb. Rev. Stat.
§ 25-2218 (Reissue 2008), the code of civil procedure, which encompasses the
entirety of chapter 25 of the Nebraska Revised Statutes, should not be strictly
construed. To the extent that NC+ Hybrids v. Growers Seed Assn., 219 Neb. 296,
363 N.W.2d 362 (1985), and Spaghetti Ltd. Partnership v. Wolfe, 264 Neb. 365,
647 N.W.2d 615 (2002), or other Nebraska cases, have held that chapter 25 stat-
utes in derogation of the common law are to be strictly construed, they are now
disapproved on those grounds.

5. Garnishment: Statutes: Appeal and Error. Because the garnishment statutes
are part of chapter 25 of the Nebraska Revised Statutes, an appellate court views
them under the general rules of statutory interpretation.

6. Statutes: Appeal and Error. The rules of statutory interpretation require an
appellate court to give effect to the entire language of a statute, and to rec-
oncile different provisions of the statutes so they are consistent, harmonious,
and sensible.

7. : ___. Statutory language is to be given its plain and ordinary meaning,
and an appellate court will not resort to interpretation to ascertain the meaning of
statutory words which are plain, direct, and unambiguous.

8. : . An appellate court will give effect to all parts of a statute and avoid
rejecting as superfluous or meaningless any word, clause, or sentence.

9. Statutes. It is not within the province of a court to read a meaning into a statute
that is not warranted by the legislative language.

10. Garnishment: Legislature: Intent. The Nebraska Legislature sought to protect
a garnishee from the often unnecessary and sometimes oppressive litigation by
demanding an expeditious disposition of garnishment proceedings.

11. Garnishment: Notice. A garnishee is not required to provide notice, through
service or any other means, of the interrogatory answers to the garnishor.

Appeal from the District Court for Lancaster County:
STEPHANIE F. Stacy, Judge. Affirmed.
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Joel Bacon, of Keating, O’Gara, Nedved & Peter, P.C.,
L.L.O., for appellants.

Terry R. Wittler and Gregory S. Frayser, of Cline, Williams,
Wright, Johnson & Oldfather, L.L.P., for garnishee-appellee.

Heavican, C.J., CoNNOLLY, STEPHAN, MILLER-LERMAN, and
CasseL, JJ.

Per CURIAM.
NATURE OF CASE

This is an appeal from an order overruling an “Objection
to Garnishee’s Answers to Interrogatories” on the finding that
the objection was filed after the 20-day time period set forth in
Neb. Rev. Stat. § 25-1030 (Reissue 2008). ML Manager, LLC,
and SOJ Loan, LLC (collectively ML Manager), contend that
under § 25-1030, the 20-day time period should not begin until
the garnishor receives notice. The issue presented as a matter
of first impression is whether a garnishee must serve the gar-
nishor with its interrogatory answers.

BACKGROUND

ML Manager obtained a valid default judgment against Dale
M. Jensen and Vicki S. Jensen for the principal amount of
$52,024,377.16. On April 24, 2012, ML Manager had a sum-
mons and order of garnishment in aid of execution issued to
Pioneer Ventures, LLC. Along with the summons, ML Manager
served Pioneer Ventures with interrogatories. The summons
stated that “[yJou are required by law to answer the attached
Interrogatories and file them in this court within 10 days of
service of this Summons upon you.”

On April 30, 2012, Pioneer Ventures timely filed its answers
to the interrogatories with the clerk of the court. ML Manager
was not served with the answers, but independently learned of
the answers on May 7, 2012. On May 25, ML Manager filed
an objection to the answers to interrogatories. ML Manager
requested a hearing on the issues raised in its objection.

A hearing was held on the objections. No evidence was pre-
sented, and there is no bill of exceptions. In its order, the trial
court ruled that ML Manager’s objection was untimely under
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§ 25-1030, because the objection was filed more than 20 days
after Pioneer Ventures had filed its answers on April 30, 2012.
ML Manager now appeals.

ASSIGNMENTS OF ERROR

ML Manager assigns, restated and summarized, that the
trial court erred by (1) ruling that the 20-day time limit of
§ 25-1030 began to run from when the answer was filed and
not when ML Manager received actual notice, (2) not requiring
service of the answers by Pioneer Ventures upon ML Manager,
and (3) not permitting the objection even if the 20-day period
had expired.

STANDARD OF REVIEW
[1] Garnishment is a legal proceeding. To the extent factual
issues are involved, the findings of a garnishment hearing
judge have the effect of findings by a jury and, on appeal, will
not be set aside unless clearly wrong.!
[2] Statutory interpretation is a question of law that an
appellate court resolves independently of the trial court.?

ANALYSIS

ML Manager argues that the 20-day period to file an appli-
cation should not have begun until ML Manager had received
actual notice that the interrogatory answers had been filed. In
support of this contention, ML Manager argues that (1) the
garnishment statutes require service and notice, (2) the rules
of civil procedure require a garnishee to serve its answers,
and (3) ML Manager should be excused for failing to file
the objection within 20 days. We address these arguments in
that order.

[3] Garnishment in aid of execution is a legal remedy
unknown at common law and was created by statute.’ Generally,
in cases where a court enters judgment in favor of a creditor,
the judgment creditor may, as garnishor, request that the court

! Spaghetti Ltd. Partnership v. Wolfe, 264 Neb. 365, 647 N.W.2d 615
(2002).

> DMK Biodiesel v. McCoy, 285 Neb. 974, 830 N.W.2d 490 (2013).
3 See Spaghetti Ltd. Partnership v. Wolfe, supra note 1.
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issue a summons of garnishment against any person or business
owing money to the judgment debtor.* As garnishee, the person
or business owing money to the judgment debtor must answer
written interrogatories furnished by the garnishor to establish
whether the garnishee holds any property or money belonging
to or owed to the judgment debtor.’ The garnishee is required
to answer within 10 days from the date of service.® If the gar-
nishor is not satisfied with the interrogatory answers, it has 20
days to file an application for determination of the liability of
the garnishee.” Upon establishing through pleadings and trial
that the garnishee holds property or credits of the judgment
debtor, the garnishee must then pay such amounts to the court
in satisfaction of the garnishor’s judgment against the judg-
ment debtor, subject to certain statutory exceptions with regard
to wages.

To determine whether the garnishee is required to provide
service or notice, we must look to the statutes. Neb. Rev. Stat.
§ 25-1026 (Reissue 2008) explains how the garnishee should
answer the interrogatories and states:

The garnishee shall answer, under oath, all the inter-
rogatories put to him touching the property of every
description and credits of the defendant in his possession
or under his control at the time of the service of the sum-
mons and interrogatories, and he shall disclose truly the
amount owing by him to the defendant, whether due or
not, and, in case of a corporation, any stock therein held
by or for the benefit of the defendant, at the time of the
service of the summons and interrogatories. The fee for
filing of answer may be taxed and collected in the same
manner as other costs in such proceedings.

Section 25-1056 specifies that “[tlhe summons shall be
returnable within ten days from the date of its issuance and

4 See Neb. Rev. Stat. § 25-1056 (Reissue 2008).

S Id.

Id.

7 See § 25-1030.

8 Spaghetti Ltd. Partnership v. Wolfe, supra note 1.
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shall require the garnishee to answer within ten days from
the date of service upon him or her.” If the garnishee fails to
answer, Neb. Rev. Stat. § 25-1028 (Reissue 2008) states the
garnishee “shall be presumed to be indebted to the defendant.”
If the garnishee answers, § 25-1030 gives the garnishor an
opportunity to challenge the garnishee’s answers to the inter-
rogatories. Section 25-1030 states, in its entirety:

If the garnishee appears and answers and his or her
disclosure is not satisfactory to the plaintiff, or if he
or she fails to comply with the order of the court, by
delivering the property and paying the money owing
into court, or giving the undertaking required in section
25-1029, the plaintiff may file an application within
twenty days for determination of the liability of the gar-
nishee. The application may controvert the answer of the
garnishee, or may allege facts showing the existence of
indebtedness of the garnishee to the defendant or of the
property and credits of the defendant in the hands of the
garnishee. The answer of the garnishee, if one has been
filed, and the application for determination of the liabil-
ity of the garnishee shall constitute the pleadings upon
which trial of the issue of the liability of the garnishee
shall be had. If the plaintiff fails to file such applica-
tion within twenty days, the garnishee shall be released
and discharged.

RULES OF STATUTORY INTERPRETATION
FOR GARNISHMENT STATUTES
Under our traditional rules of interpretation, if a statute is
in derogation of common law, it is to be strictly construed.’
Starting in 1985, we have repeatedly held that, being in dero-
gation of common law, garnishment statutes should be strictly
construed.’® But in doing so, we ignored Neb. Rev. Stat.

 Dykes v. Scotts Bluff Cty. Ag. Socy., 260 Neb. 375, 617 N.W.2d 817
(2000).

0 NC+ Hybrids v. Growers Seed Assn., 219 Neb. 296, 363 N.W.2d 362
(1985). See, Spaghetti Ltd. Partnership v. Wolfe, supra note 1; J.K. v.
Kolbeck, 257 Neb. 107, 595 N.W.2d 875 (1999); Torrison v. Overman, 250
Neb. 164, 549 N.W.2d 124 (1996).
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§ 25-2218 (Reissue 2008), which states that “[t]he rule of
the common law that statutes in derogation thereof are to be
strictly construed has no application to this code.” The prede-
cessor to § 25-2218 was originally codified in 1867, as part II,
§ 1, of Nebraska laws entitled “Code of Civil Procedure.” At
that time, § 1 had a second sentence that stated, “[i]ts provi-
sions, and all proceedings under it, shall be liberally construed,
with a view to promote its object, and assist the parties in
obtaining justice.”!! This second sentence was removed when
the language was codified under § 25-2218. In 1883, this court
held that § 1 required the court to reject strict constructionism
when interpreting any statute in the code of civil procedure."
And until 1985, § 1 and its successors, including § 25-2218,
were accordingly used to reject strict construction of statutes
within the code of civil procedure in favor of the standard rules
of construction."”

In 1985, this court, relying on cases from Michigan and
Wisconsin, applied strict construction to garnishment statutes
for the first time.'* In doing so, we seemingly overlooked
§ 25-2218. This was error.

[4] As set out in § 25-2218, the code of civil proce-
dure, which encompasses the entirety of chapter 25 of the
Nebraska Revised Statutes, should not be strictly construed.
To the extent that NC+ Hybrids v. Growers Seed Assn."
and Spaghetti Ltd. Partnership v. Wolfe,'® or other Nebraska
cases, have held that Chapter 25 statutes in derogation of the
common law are to be strictly construed, they are now disap-
proved on those grounds.

' Rev. Stat. pt. I1, § 1, p. 394 (1867).
12 Kepley v. Irwin, 14 Neb. 300, 15 N.W. 719 (1883).

3 See, e.g., Kearney Electric Co. v. Laughlin, 45 Neb. 390, 63 N.W. 941
(1895); Rine v. Rine, 91 Neb. 248, 135 N.W. 1051 (1912); MclIntosh v.
Standard Oil Co., 121 Neb. 92,236 N.W. 152 (1931); Orchard & Wilhelm
Co. v. North, 125 Neb. 723, 251 N.W. 895 (1933); and Rogers v. Western
Electric Co., 179 Neb. 359, 138 N.W.2d 423 (1965).

4 NC+ Hybrids v. Growers Seed Assn., supra note 10.
5 1d.
16 Spaghetti Ltd. Partnership v. Wolfe, supra note 1.
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[5-9] Because the garnishment statutes are part of chapter
25, we will view them under our general rules of statutory
interpretation. The rules of statutory interpretation require an
appellate court to give effect to the entire language of a statute,
and to reconcile different provisions of the statutes so they are
consistent, harmonious, and sensible.!” Statutory language is
to be given its plain and ordinary meaning, and this court will
not resort to interpretation to ascertain the meaning of statutory
words which are plain, direct, and unambiguous.'® We will give
effect to all parts of a statute and avoid rejecting as superfluous
or meaningless any word, clause, or sentence.' It is not within
the province of a court to read a meaning into a statute that is
not warranted by the legislative language.®

INTERPRETATION OF GARNISHMENT
STATUTES

A plain reading of § 25-1030 establishes that if the gar-
nishee appears and answers, the plaintiff must file an applica-
tion within 20 days. Nowhere in § 25-1030 is the garnishee
required to serve its interrogatory answers or to provide any
notice to the garnishor. Likewise, § 25-1026, which sets the
requirements for how the garnishee shall answer the interroga-
tories, does not require service or notice.

ML Manager argues that § 25-1030 requires actual notice,
because a garnishee’s answer can only be “not satisfactory” to
the garnishor if the garnishor knows the garnishee’s answer.
Such an interpretation is flawed because the inclusion of that
language is to indicate why a garnishor would want to file an
application for a trial. There is no indication in the remaining
parts of the statute to indicate that the language was intended
to create an actual notice requirement. It seems unlikely that
the Legislature would intend to create a notice requirement for
the 20-day time period so inconspicuously.

17 Amen v. Astrue, 284 Neb. 691, 822 N.W.2d 419 (2012).
8 1d.

19 See id.

0 4.
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In all other instances in the garnishment statutes, the
Legislature has been explicit when it requires service and
notice. Neb. Rev. Stat. § 25-1011(1) (Cum. Supp. 2012) states
that “[t]he summons and order of garnishment and the inter-
rogatories in duplicate, a notice to judgment debtor form, and
a request for hearing form shall be served upon the garnishee
in the manner provided for service of a summons in a civil
action.” Neb. Rev. Stat. § 25-1030.01 (Reissue 2008) requires
the plaintiff to provide notice of a trial to the garnishee and
defendants. Throughout the statutory scheme, the Legislature
was explicit as to service by the garnishor, but was silent on
requiring service of the interrogatory answers by the garnishee.
This indicates that the Legislature intended to create separate
requirements for the garnishor and garnishee on the issue of
service and notice.

[10] We have previously stated that the statutory language
indicates that the purpose of § 25-1030 was to create an expe-
dited garnishment proceeding.?’ As a stranger to the proceed-
ings in which a judgment has been obtained, a garnishee is
normally an innocent third party exposed to inconvenience
and hazards or expense of extended litigation.”> The Nebraska
Legislature sought to protect a garnishee from this often
unnecessary and sometimes oppressive litigation by demand-
ing an expeditious disposition of proceedings.” To achieve
prompt disposition, the garnishment statutes have specified a
relatively short time for counteraction by a judgment creditor
or garnishor in the event of any dissatisfaction with a gar-
nishee’s disclosure contained in answers to interrogatories,
namely, a written application filed within 20 days in order
to determine liability where a garnishee’s answers negate a
debt, property, or credit due the judgment debtor from the
garnishee.** While garnishment affords the plaintiff a remedy
or means to satisfy a judgment, the garnishment statutes also

21 NC+ Hybrids v. Growers Seed Assn., supra note 10.
2 Id.
BId.
% Id.
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embody a remedy and mechanism for the garnishee to obtain
resolution of a question concerning the garnishee’s liability to
avoid unnecessary litigation.” Therefore, we find that a pur-
pose of § 25-1030 is to provide an expeditious disposition for
the garnishee without imposing an additional burden of requir-
ing the garnishee to serve the garnishor with answers.

ML Manager argues that we should interpret the garnishment
statute in a manner consistent with notions of due process. In
general terms, a litigant has the due process right to adequate
notice or of the opportunity to be heard.”® We have stated that
if a statute is constitutionally suspect, we endeavor to interpret
it in a manner consistent with the Constitution.”’” ML Manager
argues that notions of due process would be violated if the stat-
ute does not require service.

We disagree. Although the statute does not require the
garnishee to provide notice through service, the statute does
provide adequate notice and an opportunity to be heard. After
the garnishor serves the garnishee with the summons and
interrogatories, the garnishee is required to answer within
10 days.®® On day eleven, the garnishor can ask the clerk
of the court whether an answer has been filed. This simple
procedure provides the garnishor with adequate notice. The
garnishor then has the opportunity to file an application that
challenges the filed answers and requests a hearing to settle
the matter. Even if the answer had been filed by the garnishee
on the day it received the interrogatories, the garnishor on
day eleven would have 9 days to file its application. This
procedure provides the garnishor with an opportunity to
be heard.

[11] Therefore, we find that the garnishment statutes, when
read as a whole, do not require the garnishee to provide
notice, through service or any other means. This construction

3 NC+ Hybrids v. Growers Seed Assn., 228 Neb. 306, 422 N.W.2d 542
(1988).

% See Marshall v. Wimes, 261 Neb. 846, 626 N.W.2d 229 (2001).
¥ State v. Sinica, 220 Neb. 792, 372 N.W.2d 445 (1985).
8 See § 25-1056.
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is consistent with the meaning of the statute, the Legislature’s
intent, and the notions of due process.

Next, ML Manager argues that even if the garnishment stat-
utes do not require notice and service, service is required by
Nebraska’s rules of civil procedure. ML Manager directs our
attention to Neb. Ct. R. Pldg. § 6-1105(a) (rev. 2008), which
states that “every pleading subsequent to the original complaint

. shall be served upon each of the parties.” An answer to
an interrogatory is a pleading.”” Thus, ML Manager argues
the 20-day period could not have run, because the answer was
not served.

However, Neb. Ct. R. Pldg. § 6-1101 states that the rules
of civil procedure “apply to the extent not inconsistent with
statutes governing such matters.” It continues that the rules
of civil procedure “shall be construed and administered to
secure the just, speedy, and inexpensive determination of
every action.”

Having established that the garnishment statutes do not
require service, we find that § 6-1101 of the rules of pleading
is inconsistent with the statutes that govern this matter. Section
6-1101 requires this court to apply the more specific garnish-
ment statutes, which do not require service. This construc-
tion is consistent with the rules of civil procedure’s purpose
of securing a just, speedy, and inexpensive determination of
every action.

Finally, ML Manager argues that the trial court abused its
discretion in refusing to permit the filing of the objection after
the 20 days had passed. ML Manager argues that the facts
of this case establish excusable neglect that should entitle it
to relief.

ML Manager cites Underwriters v. Cannon?® a 1975
case from the Oklahoma Supreme Court. In Underwriters,
the plaintiff failed to answer within 20 days and filed an
““‘APPLICATION FOR EXTENSION OF TIME’” after the

» See NC+ Hybrids v. Growers Seed Assn., supra note 25.
3 Underwriters v. Cannon, 538 P.2d 210 (Okla. 1975).
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deadline had expired.’! The trial court granted the extension
of time. The Oklahoma Supreme Court affirmed and stated
that nothing “persuades us to depart from our position that the
extension of time within which to file pleadings in a garnish-
ment proceeding is a matter properly within the sound judicial
discretion of the trial court.”*?

Without deciding whether our garnishment statutes would
permit a trial court to grant an extension of time to file
the objection, we find that the trial court did not abuse its
discretion in denying ML Manager’s request to excuse the
late filing. ML Manager has presented no valid reason, other
than ignorance, as to why it failed to file its objection on
time. ML Manager received actual notice of the answer well
before the 20-day period had expired and had ample time to
answer. The trial court did not abuse its discretion in denying
the extension.

CONCLUSION

We hold that the garnishment statutes do not require the
garnishee to serve, or give notice to, the garnishor of the inter-
rogatory answers. Such an interpretation is consistent with the
plain meaning of the statutes, the statutes’ purpose to lessen
the burden on the garnishee as an innocent third party, and the
basic notions of due process. The decision of the trial court
is affirmed.

AFFIRMED.
McCorMACK, J., participating on briefs.
WRIGHT, J., not participating.

U Id. at 211.
2 1d. at 212.



182 287 NEBRASKA REPORTS

KEITH HARRIS, APPELLANT, V. ROBERT E.
O’CONNOR, JR., APPELLEE.
842 N.W.2d 50

Filed January 10, 2014. No. S-13-103.

1. Summary Judgment. Summary judgment is proper if the pleadings and admis-
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material facts or as to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment was granted, and gives that party the benefit of all reasonable
inferences deducible from the evidence.

3. Malpractice: Attorney and Client: Negligence: Proof: Proximate Cause:
Damages. In a civil action for legal malpractice, a plaintiff alleging professional
negligence on the part of an attorney must prove three elements: (1) the attor-
ney’s employment, (2) the attorney’s neglect of a reasonable duty, and (3) that
such negligence resulted in and was the proximate cause of loss to the client.

4. Malpractice: Attorney and Client: Negligence: Proof. When a plaintiff asserts
attorney malpractice in a civil case, the plaintiff must show that he or she would
have been successful in the underlying action but for the attorney’s negligence.
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HEeavican, C.J.
[. INTRODUCTION
Appellant, Keith Harris, brought this action against appel-
lee, Robert E. O’Connor, Jr., for professional malpractice.
O’Connor’s motion for summary judgment was granted.
We affirm.

II. FACTUAL BACKGROUND
Harris, a former captain with the Omaha Police Department,
retained O’Connor, an attorney, to represent him in several



HARRIS v. O’CONNOR 183
Cite as 287 Neb. 182

actions, including one to obtain disability benefits from the city
of Omaha, Nebraska.

A hearing on Harris’ petition for benefits was held before
the City of Omaha Police and Fire Retirement System Board
of Trustees (Board) on January 20, 2011. At the hearing,
O’Connor presented five exhibits relating to Harris® medical
records and opinions from Harris’ treating medical providers.
The minutes note that O’Connor asked the Board to take judi-
cial notice of its own rules, regulations, and applicable ordi-
nances. There is no indication either in the minutes or in the
audio recording of the hearing whether the Board would do so.
Harris’ application was denied.

Harris met with O’Connor to discuss how to proceed.
Specifically, the two discussed whether the decision of the
Board should be appealed to the district court. Harris and
O’Connor held e-mail conversations after this meeting. At
some point during these conversations, O’Connor expressed
concern about whether the record was properly made before
the Board because the applicable ordinances were not offered
into evidence. According to O’Connor’s affidavit, he had con-
cluded prior to the hearing that he could ask the Board to take
judicial notice of the applicable ordinances and then request
the inclusion of those ordinances in his praecipe for transcript
to the district court.

But based on conversations with the Omaha city clerk,
O’Connor later decided that going back before the Board
might be the better option. In an e-mail dated February 9,
2011, O’Connor wrote to Harris: “I talked first to . . . the
City Clerk. He is of the opinion that we should go back to
the Board, and offer the Ordinances physically. While there
is no rule that says you have to do it that way, he thinks it
[is] safer.”

In response, Harris indicated that he would “like to go
with the safest most certain route” and also inquired as to the
“statu[t]e of limitations . . . on the appeal of the . . . Board’s
decision.” O’Connor indicated that he would have to “look
again at the limitation period for filing in District Court. But, if
we are going back to the Board, it doesn’t make any difference.
Whatever the clock is, it starts over when we go back.”
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Harris answered that he “think[s] we should be safe rather
than sorry and go to District Court with the January 20th . . .
Board Hearing safely inside our limitation lines.” O’Connor
responded, “I do not understand this email. If we appeal now,
we do not go back to the Board . . . . Which do you wan[t]?”
Harris replied:

E-mail is a difficult medium. (smiling)

I was responding to the following part of your e-mail:

“I have to look again at the limitation period for filing
in District Court. But, if we are going back to the Board,
it doesn’t make any difference. Whatever the clock is, it
starts over when we go back.”

I agree with the path we have set. I am not asking to
change it over-all. The thought I am conveying is that
we should use January 20th (The first . . . Board meeting
date) as our date for satisfying the statute of limitations.
(Once that date is determined[.]) It seems to me that using
the January 20th date is the safest way to go so District
Court can not [sic] say they can’t consider things that
occurred in the meeting on the 20th due to the date being
beyond the statute of limitations. (It is a redundancy, pos-
sibly, but I like fail safe planning].])

O’Connor answered, “[s]o, basically, we agree, some days
email sucks.”

Harris terminated his relationship with O’Connor on
February 28, 2011. At the time of the termination, no appeal
had been filed from the Board’s decision, nor had the Board
been asked to rehear its denial of Harris’ petition for disabil-
ity benefits.

Harris filed suit against O’Connor for professional malprac-
tice on February 8, 2012; an amended complaint was filed on
December 4. In his amended complaint, Harris alleged that
O’Connor committed legal malpractice when he failed to (1)
investigate the proper procedure to enter an ordinance into evi-
dence, (2) introduce the ordinance into evidence at the hearing
before the Board, and (3) file an appeal of the Board’s denial
to the district court.

O’Connor filed for summary judgment. At the hearing
on the motion for summary judgment, Harris offered expert
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testimony on the procedures to be followed when preserv-
ing a record for appellate purposes. Following the hearing,
O’Connor’s motion for summary judgment was granted. In
granting the motion, the district court reasoned that Harris
could not prevail on his claim unless he could show that he
would have been successful in the underlying action but for
O’Connor’s alleged negligence. The district court found that
in this case, Harris never directed O’Connor to file an appeal
of the Board’s decision with the district court. The court also
noted that O’Connor had properly preserved the record before
the Board such that an appeal would have been possible. In
reaching the latter conclusion, the district court noted that
it disagreed with Harris’ expert, whose opinion was that the
record was not preserved. The district court also noted that the
expert’s testimony was not “allowed,” because the question
was a legal one.

III. ASSIGNMENTS OF ERROR
On appeal, Harris assigns, restated and consolidated, that
the district court erred in (1) granting O’Connor’s motion for
summary judgment and (2) “refusing to allow evidence from
experts on the issue of legal malpractice.”

IV. STANDARD OF REVIEW

[1] Summary judgment is proper if the pleadings and admis-
sible evidence offered at the hearing show that there is no gen-
uine issue as to any material facts or as to the ultimate infer-
ences that may be drawn from those facts and that the moving
party is entitled to judgment as a matter of law.!

[2] In reviewing a summary judgment, an appellate court
views the evidence in the light most favorable to the party
against whom the judgment was granted, and gives that
party the benefit of all reasonable inferences deducible from
the evidence.?

U Southwind Homeowners Assn. v. Burden, 283 Neb. 522, 810 N.W.2d 714
(2012).

2 Churchill v. Columbus Comm. Hosp., 285 Neb. 759, 830 N.W.2d 53
(2013).
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V. ANALYSIS

1. MOTION FOR SUMMARY JUDGMENT

Harris first assigns that the district court erred in granting
O’Connor’s motion for summary judgment.

[3.4] In a civil action for legal malpractice, a plaintiff alleg-
ing professional negligence on the part of an attorney must
prove three elements: (1) the attorney’s employment, (2) the
attorney’s neglect of a reasonable duty, and (3) that such
negligence resulted in and was the proximate cause of loss to
the client.> When a plaintiff asserts attorney malpractice in a
civil case, the plaintiff must show that he or she would have
been successful in the underlying action but for the attorney’s
negligence.*

In Harris’ amended complaint, he alleged that O’Connor was
negligent in three ways: failing to investigate how to preserve
the record before the Board, failing to properly preserve that
record, and failing to appeal the Board’s decision to the dis-
trict court.

(a) Appellate Record

Harris alleges first that O’Connor failed to investigate
and properly preserve the record before the Board for appel-
late review.

The facts show that O’Connor asked the Board to take judi-
cial notice of the applicable ordinances. The Board did not
audibly respond to this request. But our case law makes it clear
that the Board was required to take such notice of its own ordi-
nances.” And because the Board adjudicated Harris’ petition
on the merits, the Board obviously took judicial notice of the
ordinances in question.

3 Young v. Govier & Milone, 286 Neb. 224, 835 N.W.2d 684 (2013).
4 See Bowers v. Dougherty, 260 Neb. 74, 615 N.W.2d 449 (2000).

5 Foley v. State, 42 Neb. 233, 60 N.W. 574 (1894). See State v. Lewis, 240
Neb. 642, 483 N.W.2d 742 (1992) (Caporale, J., dissenting). Cf., Owen,
Administrator v. Moore, 166 Neb. 226, 88 N.W.2d 759 (1958); State v.
Hohensee, 164 Neb. 476, 82 N.W.2d 554 (1957); Spomer v. Allied Electric
& Fixture Co., 120 Neb. 399, 232 N.W. 767 (1930).
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And the ordinances were properly preserved for appeal. The

ordinance rule provides that an appellate court
cannot undertake to notice the ordinances of all the
municipalities within its jurisdiction, nor to search the
records for evidence of their passage, amendment or
repeal. A party relying upon such matters must make them
a part of the bill of exceptions, or in same manner present
them as a part of the record.®

In this case, it is undisputed that O’Connor did not offer the
ordinances as exhibits. But this court held in State v. Bush’ that
the responsibility of preserving the ordinances in the record
can be “met by a praecipe requesting that a copy of the ordi-
nance be included in the transcript prepared by the clerk of the
county court when a notice of appeal is filed.” In this case,
the record shows that the custodian of those ordinances is the
Omaha city clerk; the Omabha city clerk is also the custodian of
the records of the Board. In this instance, then, the Omaha city
clerk could produce both the ordinances and the Board records
when submitting documents to fulfill the requests made in
the praecipe.

Harris argues that the “exception” to the ordinance rule is
applicable only in criminal cases. But he cites to no authority
for this position, and we decline to make such a distinction.
The fact that Bush is a criminal case is insufficient to suggest
that this “exception” is applicable only in criminal cases.

Harris’ contention that O’Connor failed to investigate and
preserve the record for appellate purposes is without merit.
Harris is unable to show that O’Connor’s actions consti-
tuted neglect, and accordingly, summary judgment was
appropriate.

(b) Appeal
Harris also alleged that O’Connor committed malpractice
when he failed to file an appeal of the Board’s January 20,

6 Steiner v. State, 78 Neb. 147, 150, 110 N.W. 723, 724 (1907). See, also,
State v. Abbink, 260 Neb. 211, 616 N.W.2d 8 (2000).

7 State v. Bush, 254 Neb. 260, 266, 576 N.W.2d 177, 180 (1998).
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2011, decision. The district court, in granting O’Connor’s
motion for summary judgment, found that there was no evi-
dence in the record that Harris had told O’Connor to appeal the
Board’s denial. Because we find that Harris has not produced
evidence to show that O’Connor’s actions constituted neglect
or that Harris was harmed, the district court’s grant of sum-
mary judgment was correct.

First, there is no genuine issue of material fact on the ques-
tion of whether Harris directed O’Connor to appeal. In the
days following the unsuccessful Board hearing, Harris and
O’Connor met and then exchanged e-mails regarding how to
proceed. There is no allegation or suggestion that during their
face-to-face meeting, Harris told O’Connor to appeal.

More discussion on the topic was had via e-mail on February
9 and 10, 2011. We agree that these e-mails were confus-
ing. But broadly understood, the e-mails suggest that Harris
and O’Connor were in agreement that a rehearing before the
Board should be sought and would likely show a genuine
issue of material fact as to whether Harris told O’Connor to
file for a rehearing. But Harris did not allege in his amended
complaint that O’Connor committed malpractice by failing to
expeditiously file for a new hearing with the Board. Rather, his
amended complaint, as relevant here, alleged only that Harris
told O’Connor to file an appeal, and O’Connor failed to do so.
The e-mails simply do not show that Harris ever told O’Connor
to appeal the Board’s denial prior to terminating O’Connor’s
services on February 28.

Nor does the amended complaint clearly allege that Harris
told O’Connor to appeal. Rather, Harris simply alleges that he
“indicated to [O’Connor] that he was interested in pursuing an
appeal.” And in another place, he alleged that he “indicated
that he was inclined to appeal.”

And Harris cannot show that any negligence by O’Connor
proximately caused harm to Harris. Section 22-91 of the City
of Omaha’s Police and Fire Retirement System pension ordi-
nances provides in part that the Board “is hereby authorized
and empowered and may open for rehearing any case where
a former city employee has been denied an application for
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a disability pension, which application had been previously
heard . . . upon presentation of new evidence.”®

The record establishes that Harris and O’Connor were antic-
ipating new evidence to present to the Board, including “Al’s
report,” as well as possibly “a report from either the [physical
therapist] who gave you the FCE or Dr. [Alicia] Feldman.” “Al’s
report” apparently was the key, as O’Connor writes: “Really
can’t do anything until we have Al’s report.” That report appar-
ently refers to a “Loss of Earnings Capacity Evaluation” com-
pleted by Alfred Marchisio, Jr., dated March 11, 2011. Harris
terminated O’Connor’s employment on February 28.

Under § 22-91, Harris could have returned to the Board
with that report and asked the Board to rehear his applica-
tion. As such, any negligence on the part of O’Connor could
not have been the proximate cause of the injury suffered by
Harris because the record establishes that Harris suffered no
injury, as Harris could have asked the Board for rehearing
at any time he had new evidence to present. And the record
in this case shows that Harris and O’Connor were, in fact,
anticipating new evidence. Accordingly, summary judgment
was appropriate.

The district court did not err in granting O’Connor’s motion
for summary judgment. Harris’ first assignment of error is
without merit.

2. EXPERT TESTIMONY

In his second assignment of error, Harris assigns that the
district court erred in finding that the issue of whether an attor-
ney commits malpractice is a question of law and in refusing to
allow expert testimony on the issue.

The expert testimony in question opined that O’Connor
had failed to preserve for appellate review the record of
Harris’ petition before the Board. Whether an appellate record
is appropriately preserved is a question of law. And expert
testimony is generally not admissible concerning a question
of law.’

8 Omaha Mun. Code, ch. 22, art. III, § 22-91 (2001).
9 Sports Courts of Omaha v. Brower, 248 Neb. 272, 534 N.W.2d 317 (1995).
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Even if expert testimony was admissible, Harris’ expert
was wrong—the law does allow municipal ordinances to be
requested in the praecipe rather than introduced as exhibits at
the hearing.'”

The district court did not err in not admitting the evidence
of Harris’ expert. Harris’ second assignment of error is with-
out merit.

VI. CONCLUSION
The decision of the district court is affirmed.
AFFIRMED.

10" See State v. Bush, supra note 7.
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1. Probation and Parole. The revocation of probation is a matter entrusted to the
discretion of a trial court.

2. Judges: Words and Phrases. A judicial abuse of discretion exists only when
the reasons or rulings of a trial judge are clearly untenable, unfairly depriving
a litigant of a substantial right and denying a just result in matters submitted
for disposition.

3. Constitutional Law: Due Process. The determination of whether the procedures
afforded an individual comport with the constitutional requirements for proce-
dural due process presents a question of law.

4. Appeal and Error. An appellate court resolves questions of law independently of
the lower court’s conclusion.

5. Moot Question. A case becomes moot when the issues initially presented in
litigation cease to exist or the litigants lack a legally cognizable interest in the
litigation’s outcome.

6. Moot Question: Jurisdiction: Appeal and Error. Although mootness does not
prevent appellate jurisdiction, it is a justiciability doctrine that can prevent courts
from exercising jurisdiction.

7. Moot Question: Appeal and Error. Under the public interest exception to the
mootness doctrine, an appellate court may review an otherwise moot case if it
involves a matter affecting the public interest or when other rights or liabilities
may be affected by its determination.
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____. When determining whether a case involves a matter of public inter-
est, an appellate court considers (1) the public or private nature of the question
presented, (2) the desirability of an authoritative adjudication for future guidance
of public officials, and (3) the likelihood of future recurrence of the same or a
similar problem.

Probation and Parole: Due Process. The minimum due process protections
required at a probation revocation hearing are as follows: (1) written notice
of the time and place of the hearing; (2) disclosure of evidence; (3) a neutral
factfinding body or person, who should not be the officer directly involved in
making recommendations; (4) opportunity to be heard in person and to present
witnesses and documentary evidence; (5) the right to cross-examine adverse
witnesses, unless the hearing officer determines that an informant would be sub-
jected to risk of harm if his or her identity were disclosed or unless the officer
otherwise specifically finds good cause for not allowing confrontation; and (6) a
written statement by the fact finder as to the evidence relied on and the reasons
for revoking the conditional liberty. In addition, the parolee or probationer has
a right to the assistance of counsel in some circumstances where the parolee’s
or probationer’s version of a disputed issue can fairly be represented only by a
trained advocate.

Probation and Parole: Proof. While the revocation of probation is a matter
entrusted to the discretion of a trial court, unless the probationer admits to a vio-
lation of a condition of probation, the State must prove the violation by clear and
convincing evidence.

Evidence: Words and Phrases. Clear and convincing evidence means that
amount of evidence which produces in the trier of fact a firm belief or conviction
about the existence of a fact to be proved.

Appeal from the District Court for Lancaster County: JoHN
CoLBORN, Judge. Affirmed.
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NATURE OF CASE
In November 2007, Scott D. Johnson was convicted in the

district court for Lancaster County of abuse of a vulnerable
adult based on the financial exploitation of a relative. On
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February 1, 2008, he was sentenced to 3 years’ probation. On
April 13, 2010, the State filed a motion to revoke Johnson’s
probation on the basis that Johnson had allegedly assaulted
another individual, Martha Majocha. After a hearing, the dis-
trict court found that the State had proved by clear and con-
vincing evidence that Johnson had violated the terms and con-
ditions of his probation by assaulting Majocha, and therefore,
the district court revoked Johnson’s probation and sentenced
him to 1 to 2 years’ imprisonment with 26 days’ credit for
time served. Johnson appeals the order revoking his probation.
We affirm.

STATEMENT OF FACTS

In November 2007, Johnson was convicted of abuse of a
vulnerable adult, a Class IIIA felony, and the district court
sentenced Johnson to 3 years’ probation on February 1, 2008.
The conviction of abuse of a vulnerable adult was based on
the financial exploitation of Johnson’s step-great-grandmother.
Johnson appealed the conviction and sentence, and the dis-
trict court stayed the order of probation during the pendency
of the appeal. The Nebraska Court of Appeals affirmed the
conviction and sentence in a memorandum opinion filed on
February 3, 2009, in case No. A-08-202. We denied Johnson’s
petition for further review. On April 20, the district court filed
an “Order of Probation” reinstating Johnson’s sentence of 3
years’ probation.

On April 13, 2010, the State filed a motion to revoke
Johnson’s probation, alleging that he had failed “to refrain
from unlawful or disorderly conduct or acts injurious to oth-
ers.” The basis for the motion to revoke probation was the
alleged physical assault of Majocha by Johnson on March
18, 2010. Johnson was living with Majocha at the time of the
alleged assault.

On January 28, 2011, Johnson filed a motion to discharge
the motion to revoke probation on the bases that the matter
was not given prompt consideration pursuant to Neb. Rev. Stat.
§ 29-2267 (Reissue 2008) and that his constitutional rights to
a speedy trial and due process were violated. The district court
denied Johnson’s motion to discharge, finding that the matter
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had been continued at Johnson’s request and that Johnson had
waived his right to a speedy “trial.” Johnson appealed, and in
case No. A-11-285, the Court of Appeals sustained the State’s
motion for summary dismissal on November 15, 2011, stating
that an order denying a motion to discharge in probation revo-
cation proceedings is not a final, appealable order. We denied
Johnson’s petition for further review.
After the mandate from the Court of Appeals was returned,
the district court conducted an evidentiary hearing on the
motion to revoke probation. The hearing was conducted over 2
days, on October 16 and November 21, 2012. It is the outcome
of this probation revocation hearing which gives rise to the
instant appeal.
At the probation revocation hearing, it was learned that
Majocha had died on January 2, 2012, and thus she was not
present at the hearing. On October 16, the State offered,
over Johnson’s objection, exhibit 20, which was a copy of an
obituary for Majocha. The district court reserved its ruling on
exhibit 20, and ultimately, it was not received into evidence.
Nevertheless, on November 21, the district court stated that
“the State [had] made a showing that . . . Majocha is dead”
and that she was “simply unavailable to testify because of
her death.”
During the parties’ opening statements at the hearing on
October 16, 2012, the State argued that State v. Clark, 8 Neb.
App. 525, 598 N.W.2d 765 (1999), and State v. Shambley, 281
Neb. 317, 795 N.W.2d 884 (2011), provide that the rules of
evidence do not apply to a probation revocation proceeding.
The district court then stated that
the Court of Appeals and the Supreme Court have made
it clear that ordinarily in a motion to revoke probation
the defendant has a right to face and confront and cross-
examine witnesses, unless the Court makes a finding of
good cause as to why the defendant should not have the
right to cross-examine and to face and confront witnesses
against the defendant.

Both the State and Johnson agreed with the district court’s

characterization of the law.
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Johnson further asserted that § 29-2267 provides that the
probationer shall have the right to hear and “confront” the evi-
dence against him. Section 29-2267 provides:

Whenever a motion or information to revoke proba-
tion is filed, the probationer shall be entitled to a prompt
consideration of such charge by the sentencing court. The
court shall not revoke probation or increase the require-
ments imposed thereby on the probationer, except after a
hearing upon proper notice where the violation of proba-
tion is established by clear and convincing evidence. The
probationer shall have the right to receive, prior to the
hearing, a copy of the information or written notice on
the grounds on which the information is based. The pro-
bationer shall have the right to hear and controvert the
evidence against him, to offer evidence in his defense and
to be represented by counsel.

(Emphasis supplied.)

The State then called Officer Chris Schamber to testify.
Officer Schamber testified that he had been on duty on March
18, 2010, and that on that day, he was called to the hospital to
speak with Majocha regarding her injuries. Officer Schamber
testified that at the hospital, he observed Majocha’s inju-
ries, specifically bruising on her breasts and shins. The State
then questioned Officer Schamber regarding statements that
Majocha had made. Johnson objected on the grounds that
the statements were inadmissible hearsay and that because
Majocha was not subject to cross-examination, admission of
the statements would be a violation of Johnson’s constitutional
rights to due process and confrontation. The district court took
Johnson’s objection under advisement and continued the hear-
ing to November 21, 2012.

The hearing resumed on November 21, 2012, and Officer
Schamber resumed his testimony. He testified that he taped his
interview with Majocha using a microcassette recorder. The
State asked Officer Schamber to testify as to what Majocha
told him during the interview. Johnson again objected based
on hearsay and asserted that admission of the evidence would
violate his constitutional rights to due process and confron-
tation. Johnson also argued that the State had not made a
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showing of good cause as to why Johnson should be denied
his right to confront and cross-examine, as is required by case
law and § 29-2267.

The district court granted Johnson a continuing objection
and allowed Officer Schamber to testify. Officer Schamber
testified that Majocha said that she and Johnson lived together
and that Johnson had caused her injuries over the course of
approximately 3 months. Majocha stated that during those
3 months, Johnson would injure various parts of her body,
including her shins and breasts. Majocha stated that Johnson
had caused the injuries to her shins by kicking her while he
was wearing a pair of cowboy boots. She further stated that
Johnson had caused the injuries to her breasts by grabbing
them and twisting them. Majocha also told Officer Schamber
that she and Johnson were not sexually intimate, but that they
did sleep in the same bed.

Officer Schamber testified that he took photographs of
Majocha’s injuries, and the court received the photographs
into evidence over Johnson’s objection. Officer Schamber then
testified that after conducting the interview with Majocha, he
arrested Johnson, giving rise to a separate criminal case not
otherwise relevant to the instant case involving revocation of
probation in the matter wherein his relative was the victim.
Officer Schamber stated that Johnson admitted that he and
Majocha lived together.

The State then called Sgt. Tracy Graham, who had met
with Majocha at the hospital within days following the initial
report by Officer Schamber. Sergeant Graham testified that she
observed bruising on several parts of Majocha’s body, including
her breasts and shins. Sergeant Graham interviewed Majocha
and made an audio and visual DVD recording of the interview.
The State offered the DVD recording and a transcript of the
recording into evidence, and Johnson objected. The district
court reserved its ruling on the objection and granted Johnson
a continuing objection. The district court stated that it would
take the matter of the objection under advisement. Sergeant
Graham was excused, and the State stated that it did not have
any additional evidence. The district court then took a recess to
consider Johnson’s objections.
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Following the recess, the district court overruled Johnson’s
objections. The district court stated that it found that the State
showed good cause to allow the hearsay statements into evi-
dence because Majocha was unavailable due to her death. The
district court judge stated:

The Court has reviewed the evidence and the relevant
case law. I am going to make a finding consistent with
[State v. Clark, 8 Neb. App. 525,598 N.W.2d 765 (1999),]
and [State v. Shambley, 281 Neb. 317, 795 N.W.2d 884
(2011)], and other relevant case law, that the State has
made a showing that . . . Majocha is dead, and I am
going to make a finding that, that constitutes good cause
for denying [Johnson] the right of confrontation at this
hearing. Obviously, she’s simply unavailable to testify
because of her death.

I am, therefore, going to receive each of the exhibits

. . and consider her statements to Officer Schamber, as
well as her statements to [Sergeant] Graham, and overrule
[Johnson’s] objections to the evidence.

The district court also stated that it found the hearsay state-
ments to be “reliable and trustworthy” because they were
corroborated by the photographs that were received into evi-
dence depicting Majocha’s injuries and by Johnson’s state-
ments to Officer Schamber that Johnson lived with Majocha.
The defense rested without offering additional evidence at
this time.

The district court then stated on the record that it found that
the State had proved by clear and convincing evidence that
Johnson had violated the terms and conditions of his probation.
The court stated:

The Court does find by clear and convincing evidence
that [Johnson] did violate the terms and conditions of his
probation as alleged in the Motion to Revoke Probation.
As indicated previously . . . the rules of evidence do not
apply in a revocation of probation proceeding, subject to
case law regarding confrontation rights. And I previously
made the finding consistent with [State v. Clark, supra,]
and [State v. Shambley, supra], that the State has shown
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good cause why [Johnson] is denied his confrontation
right, that is [Majocha] has died.

Again, I find that the statements made by [Majocha]
to Officer Schamber and [Sergeant] Graham are cor-
roborated. They’re corroborated by the photographs and
they’re corroborated by [Johnson’s] statements that he did
live with . . . Majocha, both at the address where he was
arrested, and then at a previous address. The statements
with [Majocha] are consistent with the injuries observed
by the officers and as depicted in the photographs. I do
find corroboration for those statements.

I believe the statements are trustworthy and reliable,
even if they are not — don’t meet that legal standard,
nevertheless, I find that [the] statements are corrobo-
rated. And I find that, based on the evidence presented,
that the State has proven by clear and convincing evi-
dence that [Johnson] did violate the terms and conditions
of his probation as alleged in the Motion to Revoke
Probation.

After the district court stated its findings, Johnson was given
permission to withdraw his rest and offered an exhibit con-
taining police reports regarding an alleged sexual assault that
Majocha had reported to the police in October 2009 involving
a different assailant. Johnson argued that the reports cast doubt
on Majocha’s credibility. The district court received the exhibit
into evidence.

The district court then restated its finding that the State had
proved by clear and convincing evidence that Johnson violated
the terms and conditions of his probation, and the court set the
matter for sentencing. On January 18, 2013, the district court
filed an order that sentenced Johnson to 1 to 2 years’ imprison-
ment with 26 days’ credit for time served.

Johnson appeals.

ASSIGNMENTS OF ERROR
Johnson assigns, restated, that the district court erred when
it (1) received into evidence hearsay statements of an unavail-
able witness at the hearing on the State’s motion to revoke
Johnson’s probation, in violation of the rules of evidence and
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constitutional rights to due process and confrontation, and (2)
found that the State had proved by clear and convincing evi-
dence that Johnson violated a term of probation.

STANDARDS OF REVIEW

[1,2] The revocation of probation is a matter entrusted to
the discretion of a trial court. State v. Schreiner, 276 Neb. 393,
754 N.W.2d 742 (2008). A judicial abuse of discretion exists
only when the reasons or rulings of a trial judge are clearly
untenable, unfairly depriving a litigant of a substantial right
and denying a just result in matters submitted for disposi-
tion. Id. See, also, State v. Ash, 286 Neb. 681, 838 N.W.2d
273 (2013).

[3.4] The determination of whether the procedures afforded
an individual comport with the constitutional requirements
for procedural due process presents a question of law. State v.
Watson, 285 Neb. 497, 827 N.W.2d 507 (2013). An appellate
court resolves questions of law independently of the lower
court’s conclusion. See State v. Leibel, 286 Neb. 725, 838
N.W.2d 286 (2013).

ANALYSIS

The State sought to revoke Johnson’s probation on the basis
that he failed to refrain from unlawful or disorderly conduct or
acts injurious to others, in violation of the terms of his proba-
tion. The incident upon which the revocation was proposed
was Johnson’s alleged assault of Majocha. After an evidentiary
hearing, probation was revoked. Johnson claims that he was
denied his right to due process and his right of confrontation
under the Sixth Amendment and that the evidence was insuf-
ficient. We find no merit to his assignments of error.

[5-8] As an initial matter, we note that at oral argument, it
was suggested that Johnson has been released from confine-
ment and that as a result, this case has become moot. We have
explained mootness and our ability to review a moot issue
as follows:

A case becomes moot when the issues initially pre-
sented in litigation cease to exist or the litigants lack a
legally cognizable interest in the litigation’s outcome.
Although mootness does not prevent appellate jurisdiction,
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it is a justiciability doctrine that can prevent courts from
exercising jurisdiction.

But under the public interest exception, we may review
an otherwise moot case if it involves a matter affecting
the public interest or when other rights or liabilities may
be affected by its determination. And when determining
whether a case involves a matter of public interest, we
consider (1) the public or private nature of the question
presented, (2) the desirability of an authoritative adju-
dication for future guidance of public officials, and (3)
the likelihood of future recurrence of the same or a simi-
lar problem.

Evertson v. City of Kimball, 278 Neb. 1, 7, 767 N.W.2d 751,
758 (2009) (citations omitted). See, also, In re Interest of
Thomas M., 282 Neb. 316, 803 N.W.2d 46 (2011).

This appeal presents valid reasons for applying the public
interest exception. In certain of their appellate assertions, the
parties refer to the Sixth Amendment right to confrontation,
thus suggesting that the Sixth Amendment applies to proba-
tion revocation proceedings. Probation revocation proceed-
ings are not criminal prosecutions, and although due process
rights apply to probation revocation proceedings, the Sixth
Amendment does not. We believe authoritative guidance is
warranted on the issue of constitutional “confrontation” as that
concept relates to probation revocation hearings. Accordingly,
this case falls within the public interest exception, and we con-
sider the appeal.

[9] Section 29-2267 provides in relevant part that during
probation revocation proceedings, “the probationer shall have
the right to hear and controvert the evidence against him, to
offer evidence in his defense and to be represented by coun-
sel.” Relying on U.S. Supreme Court cases, we have described
the minimum due process protections required at a probation
revocation hearing as follows:

(1) written notice of the time and place of the hear-
ing; (2) disclosure of evidence; (3) a neutral factfinding
body or person, who should not be the officer directly
involved in making recommendations; (4) opportu-
nity to be heard in person and to present witnesses and
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documentary evidence; (5) the right to cross-examine
adverse witnesses, unless the hearing officer determines
that an informant would be subjected to risk of harm if
his or her identity were disclosed or unless the officer
otherwise “‘specifically finds good cause for not allowing
confrontation’”’; and (6) a written statement by the fact
finder as to the evidence relied on and the reasons for
revoking the conditional liberty. In addition, the parolee
or probationer has a right to the assistance of counsel in
some circumstances where the parolee’s or probationer’s
version of a disputed issue can fairly be represented only
by a trained advocate.

State v. Shambley, 281 Neb. 317, 327, 795 N.W.2d 884, 893

(2011) (citations omitted).

Under Neb. Rev. Stat. § 27-1101(4)(b) (Reissue 2008), the
formal rules of evidence do not apply to a probation revocation
hearing. Section 27-1101 states:

(4) The [Nebraska Evidence] [R]ules, other than those
with respect to privileges, do not apply in the follow-
ing situations:

(b) Proceedings for extradition or rendition; preliminary
examinations or hearings in criminal cases; sentencing or
granting or revoking probation; issuance of warrants for
arrest, criminal summonses, and search warrants; and
proceedings with respect to release on bail or otherwise.

In areas where the formal rules of evidence do not apply, we
nevertheless take guidance from the rules. E.g., In re Interest of
Destiny A. et al., 274 Neb. 713, 742 N.W.2d 758 (2007) (stat-
ing that Nebraska Evidence Rules do not apply in cases involv-
ing termination of parental rights but serve as guidepost).

The foregoing framework applicable to a probation revoca-
tion proceeding requires due process, but it is settled law that a
“[plrobation revocation . . . is not a stage of a criminal prosecu-
tion.” Gagnon v. Scarpelli, 411 U.S. 778, 782, 93 S. Ct. 1756,
36 L. Ed. 2d 656 (1973). We have recognized the foregoing
principles in Shambley, supra. We have also noted in Shambley
that in view of this framework, a probation revocation hear-
ing should be “‘flexible enough to consider evidence . . . that
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would not be admissible in an adversary criminal trial.”” Id. at
327,795 N.W.2d at 893 (quoting Morrissy v. Brewer, 408 U.S.
471,92 S. Ct. 2593, 33 L. Ed. 2d 484 (1972)).

Johnson claims that the district court erred when it received
and considered the hearsay statements of Majocha as recited
by Officer Schamber and Sergeant Graham and the associated
DVD evidence. He refers us to the exceptions to the hearsay
rule found in Neb. Rev. Stat. § 27-804 (Reissue 2008) and con-
tends that although Majocha was unavailable, the statements
were not reliable and thus not admissible under any exception
to the rule excluding hearsay. He contends that he was denied
his “right to confront and to cross-examine” Majocha. Brief for
appellant at 20.

As noted, the formal rules of evidence do not apply to pro-
bation revocation hearings. § 27-1101(4)(b). But admission
of evidence at a probation revocation hearing is not limitless.
Our cases have previously considered a court’s reliance on
hearsay evidence in parole, probation, and similar hearings.
E.g., State v. Mosley, 194 Neb. 740, 235 N.W.2d 402 (1975),
overruled on other grounds, State v. Kramer, 231 Neb. 437,
436 N.W.2d 524 (1989); State v. Clark, 8 Neb. App. 525, 598
N.W.2d 765 (1999). We have observed that even though the
evidentiary rules are relaxed, it is inadvisable for a court to
rely solely on unsubstantiated hearsay. See State v. Shambley,
supra. However, where, as in this case, the unavailability of a
witness is shown and the court finds indicia of reliability and
corroboration of the hearsay evidence through other evidence,
good cause has been shown and the court may rely on the hear-
say evidence in the absence of cross-examination. We believe
the district court followed these established considerations in
this case and did not err when it received and credited the hear-
say statements of Majocha.

Johnson further argues that admission of Majocha’s hear-
say statements to the effect that Johnson assaulted her denied
him his Sixth Amendment right to confrontation. The appel-
late arguments presented to us couched in the language of
the Sixth Amendment guarantee of the right to confront wit-
nesses inappropriately elevate the current probation revocation
proceedings. Section 29-2267 affords a probationer a right to
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“controvert” the evidence against him or her. Case law affords
him or her due process as described above. But probation
revocation proceedings are not criminal prosecutions, and the
statutory right to controvert evidence is not the equivalent of
the Sixth Amendment right to confront a witness.

Recent legal literature and case law are replete with discus-
sion of the relevance of the Sixth Amendment’s confrontation
guarantee as it pertains to probation revocation proceedings.
E.g., Peters v. State, 984 So. 2d 1227 (Fla. 2008) (cases col-
lected); Esther K. Hong, Friend or Foe? The Sixth Amendment
Confrontation Clause in Post-Conviction Formal Revocation
Proceedings, 66 SMU L. Rev. 227 (2013). Much of the dis-
cussion is triggered by the case of Crawford v. Washington,
541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004), in
which the U.S. Supreme Court generally held that an out-of-
court testimonial statement of an unavailable declarant is not
admissible at a criminal trial unless a defendant had a prior
opportunity to cross-examine the declarant. If these require-
ments are not satisfied, the Sixth Amendment Confrontation
Clause requires exclusion of the evidence. Since Crawford
was decided, the majority of jurisdictions have held that
Crawford concerns only Sixth Amendment confrontation rights
in criminal prosecutions and that because parole or probation
revocation proceedings are not criminal prosecutions, neither
Crawford nor the Sixth Amendment Confrontation Clause
applies to parole or probation revocation proceedings. See
Peters v. State, supra.

We agree with the majority of courts which have concluded
that the Sixth Amendment’s confrontation guarantee does
not apply to probation revocation proceedings. The “[c]riti-
cal . . . distinction between a criminal prosecution at trial,
during which a defendant enjoys the protections of the Sixth
Amendment, and a [probation] revocation hearing is the fact
that the accused at trial awaits a determination of guilt or
innocence.” Peters v. State, 984 So. 2d at 1231. The full range
of constitutional rights available to an individual accused of a
crime are not available in a probation revocation hearing. See,
e.g., Minnesota v. Murphy, 465 U.S. 420, 104 S. Ct. 1136,
79 L. Ed. 2d 409 (1984) (reiterating that there is no right
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to jury trial before probation is revoked). To the extent that
Johnson claims he was denied a Sixth Amendment constitu-
tional right of confrontation at his probation revocation hear-
ing, we reject this assignment of error. It logically follows that
a Crawford analysis is inapplicable to probation revocation
evidentiary matters.

[10,11] Johnson also contends that the evidence was insuf-
ficient to revoke his probation. We reject this argument. While
the revocation of probation is a matter entrusted to the discre-
tion of a trial court, unless the probationer admits to a violation
of a condition of probation, the State must prove the violation
by clear and convincing evidence. State v. Clark, 8 Neb. App.
525, 598 N.W.2d 765 (1999). See, also, § 29-2267. Clear and
convincing evidence means that amount of evidence which
produces in the trier of fact a firm belief or conviction about
the existence of a fact to be proved. R & B Farms v. Cedar
Valley Acres, 281 Neb. 706, 798 N.W.2d 121 (2011). We have
determined above that the statements of Majocha to the effect
that Johnson assaulted her were admissible. We need not repeat
the other graphic evidence here. The district court determined
that the evidence clearly and convincingly shows that Johnson
acted in a manner that violated the terms of his probation in
that, at a minimum, he failed to refrain from acts injurious to
others. We find no error in this determination.

CONCLUSION

By application of the public interest exception to the moot-
ness doctrine, this case presents an opportunity to consider the
relationship of the Sixth Amendment confrontation guarantee
and Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354,
158 L. Ed. 2d 177 (2004), as they relate to probation revoca-
tion proceedings. Because probation revocation proceedings
are not criminal prosecutions, these rights do not apply, but
the probationer is entitled to due process and an opportunity to
controvert the evidence against him or her. The district court
did not err when it revoked Johnson’s probation. Accordingly,
we affirm.

AFFIRMED.
CassEL, J., not participating.
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1. Statutes: Appeal and Error. Statutory interpretation presents a question of law,
for which an appellate court has an obligation to reach an independent conclusion
irrespective of the decision made by the court below.

2. Administrative Law: Judgments: Appeal and Error. A judgment or final order

rendered by a district court in a judicial review pursuant to the Administrative

Procedure Act may be reversed, vacated, or modified by an appellate court for

errors appearing on the record.

o ____. When reviewing an order of a district court under the

Administrative Procedure Act for errors appearing on the record, the inquiry is

whether the decision conforms to the law, is supported by competent evidence,

and is neither arbitrary, capricious, nor unreasonable.

4. Judgments: Appeal and Error. Whether a decision conforms to law is by defi-
nition a question of law, in connection with which an appellate court reaches a
conclusion independent of that reached by the lower court.

5. Statutes: Legislature: Intent: Appeal and Error. In discerning the meaning of
a statute, an appellate court must determine and give effect to the purpose and
intent of the Legislature as ascertained from the entire language of the statute
considered in its plain, ordinary, and popular sense.

6. Criminal Law: Weapons: Licenses and Permits: Criminal Attempt. The
obvious purpose of Neb. Rev. Stat. § 69-2433 (Cum. Supp. 2012) is to prevent
people with a demonstrated propensity to commit crimes, including crimes
involving acts of violence, from carrying concealed weapons so as to minimize
the risk of future gun violence. An attempt to commit a crime is indicative of
future behavior, and in the context of § 69-2433(5), the attempt itself is an act
of violence.

Appeal from the District Court for Douglas County: W.
MARK ASHFORD, Judge. Affirmed.

Lawrence G. Whelan and Dennis Whelan, of Whelan Law
Office, for appellant.

Jon Bruning, Attorney General, and Jody R. Gittins for
appellee.

HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.
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MILLER-LERMAN, J.
NATURE OF CASE

Tony Underwood appeals the order of the district court
for Douglas County in which it affirmed the decision of the
Nebraska State Patrol (State Patrol) denying Underwood’s
application for a permit to carry a concealed handgun. The
Concealed Handgun Permit Act (the Act) is found at Neb.
Rev. Stat. § 69-2427 et seq. (Reissue 2009 & Cum. Supp.
2012). Under § 69-2433(5) of the Act, a permit will be denied
an applicant who has “been convicted of a misdemeanor
crime of violence under the laws of this state . . . within
the ten years immediately preceding the date of applica-
tion.” In 2008, Underwood was convicted at a jury trial of
attempted third degree sexual assault of a child, a Class I
misdemeanor. Underwood applied for a concealed handgun
permit in December 2011. Underwood claims that attempted
third degree sexual assault of a child was not a “crime of vio-
lence” under § 69-2433(5) and that the State Patrol and the
district court erred when they concluded that Underwood’s
application should be denied. We find no errors on the record,
and affirm.

STATEMENT OF FACTS

In December 2011, Underwood filed an application for a
concealed handgun permit with the State Patrol. On the appli-
cation, he answered “No” to the question, “Have you ever
plead [sic] guilty or no contender [sic] or been convicted of
a felony or crime of violence in any jurisdiction.” On January
19, 2012, the State Patrol sent Underwood a letter stating that
his application had been denied for the reason that he had
been convicted of a crime of violence, specifically “attempted
sexual assault.”

Underwood petitioned for an administrative hearing to
contest the decision denying his application. The hearing
was held on June 6, 2012. Evidence admitted at the hear-
ing showed that Underwood had been charged in 2006 with
third degree sexual assault of a child, in violation of Neb.
Rev. Stat. § 28-320.01 (Reissue 2008). Section 28-320.01(1)
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provides that “[a] person commits sexual assault of a child
in the second or third degree if he or she subjects another
person fourteen years of age or younger to sexual contact
and the actor is at least nineteen years of age or older,” and
§ 28-320.01(3) provides that “[s]exual assault of a child is in
the third degree if the actor does not cause serious personal
injury to the victim.”

Sheriff’s reports admitted into evidence at the administra-
tive hearing showed that a girl who was 12 years old at the
time of the incident alleged that Underwood, who was then
32 years old, had walked into a room where she was sleeping,
put his hand under her shirt, and ran his hand up toward her
chest, where he rubbed her; the girl said that he might have
touched her breast, but she was not sure. Underwood went to
trial in 2008, and a jury found him guilty of attempted third
degree sexual assault of a child. Reading § 28-320.01(3) and
Neb. Rev. Stat. § 28-201(4)(e) (Reissue 2008) together, the
conviction was a Class I misdemeanor. Under § 28-320.01(3),
third degree sexual assault of a child is a Class IIIA felony
for the first offense, and under § 28-201(4)(e), a criminal
attempt is a Class | misdemeanor when the crime attempted is
a Class IIIA or Class IV felony.

Following the administrative hearing, the hearing officer
recommended affirming the denial of Underwood’s applica-
tion. The hearing officer noted in his findings of fact and
conclusions of law that at the time Underwood filed his appli-
cation, the Act provided that an applicant for a permit shall
“[n]Jot have pled guilty to, not have pled nolo contendere to, or
not have been convicted of a misdemeanor crime of violence
under the laws of this state or under the laws of any other
jurisdiction within the ten years immediately preceding the
date of application.” See § 69-2433(5) (Cum. Supp. 2010).
The hearing officer further noted that the statute had been
amended effective April 19, 2012, to provide that an applicant
shall “[n]ot have been convicted of a misdemeanor crime of
violence under the laws of this state or under the laws of any
other jurisdiction within the ten years immediately preceding
the date of application.” See § 69-2433(5) (Cum. Supp. 2012).
The hearing officer determined that the amendment did not
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affect the outcome of this matter, an assessment with which
neither Underwood nor this court disagrees.

In determining whether Underwood had committed a “crime
of violence,” the hearing officer did not consider the sheriff’s
report which contained the victim’s allegations but instead
considered the elements of the crime of which Underwood
was convicted. The hearing officer noted that the term “crime
of violence” was not defined in the Act. The hearing officer
looked to case law, including State v. Palmer, 224 Neb. 282,
294, 399 N.W.2d 706, 717 (1986), in which this court stated
that a crime of violence is “an act which injures or abuses
through the use of physical force.” With this understand-
ing of the phrase “crime of violence,” the hearing officer
determined that third degree sexual assault of a child was a
“crime of violence” and further determined that for purposes
of § 69-2433(5), an attempt to commit a crime of violence is
itself a crime of violence. The hearing officer stated that the
Act was “concerned with the future behavior of a holder of
a permit” and that “§ 69-2433 specifies past crimes, circum-
stances and behaviors deemed relevant to future behavior.” The
hearing officer reasoned that “[o]ne who attempts to commit a
crime of violence has manifested the past behavior which is”
relevant to future behavior.

The hearing officer determined that because Underwood
had been convicted of attempted third degree sexual assault
of a child in 2008, Underwood had been convicted of a mis-
demeanor crime of violence within the 10 years immediately
preceding the date of his application in 2011, and that there-
fore the State “was justified in denying the application under
§ 69-2433(5).” On June 20, 2012, the State Patrol agency
head adopted the hearing officer’s recommendation and denied
Underwood’s application.

Underwood petitioned the district court for review of the
State Patrol’s decision under the Administrative Procedure
Act, Neb. Rev. Stat. §§ 84-901 to 84-920 (Reissue 2008 &
Cum. Supp. 2012). A hearing was conducted on December 3,
2012. On March 1, 2013, the court filed an order in which it
affirmed the State Patrol’s denial of Underwood’s application.
The court stated in its order that the Act “is designated [sic]
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by the legislature to restrict the ability to carry a concealed
weapon to those persons not believed to be threatening to
society.” The court agreed with the hearing officer’s reason-
ing that “an individual who attempts to commit a crime of
violence is one who has manifested in their past behavior
the inability to carry a concealed weapon and obtain such
permit.” The court determined that Underwood’s conviction
for attempted third degree sexual assault of a child disquali-
fied him from obtaining a concealed handgun permit under
§ 69-2433(5) of the Act.

Underwood appeals the district court’s order which affirmed
the denial of his application for a concealed handgun permit by
the State Patrol.

ASSIGNMENT OF ERROR
Underwood claims that the district court erred when it con-
cluded that attempted third degree sexual assault of a child is
a “crime of violence” under § 69-2433(5) and affirmed the
denial of his application for a concealed handgun permit.

STANDARD OF REVIEW

[1] Statutory interpretation presents a question of law, for
which an appellate court has an obligation to reach an indepen-
dent conclusion irrespective of the decision made by the court
below. Skaggs v. Nebraska State Patrol, 282 Neb. 154, 804
N.Ww.2d 611 (2011).

[2-4] A judgment or final order rendered by a district court in
a judicial review pursuant to the Administrative Procedure Act
may be reversed, vacated, or modified by an appellate court for
errors appearing on the record. J.P. v. Millard Public Schools,
285 Neb. 890, 830 N.W.2d 453 (2013). When reviewing an
order of a district court under the Administrative Procedure Act
for errors appearing on the record, the inquiry is whether the
decision conforms to the law, is supported by competent evi-
dence, and is neither arbitrary, capricious, nor unreasonable. /d.
Whether a decision conforms to law is by definition a question
of law, in connection with which an appellate court reaches
a conclusion independent of that reached by the lower court.
Skaggs v. Nebraska State Patrol, supra.
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ANALYSIS

Section 69-2433 of the Act describes the characteristics an
applicant must possess to receive a permit, as well as facts
which disqualify an applicant. Section 69-2433(5) at issue in
this case provides that an applicant shall “[n]ot have been con-
victed of a misdemeanor crime of violence under the laws of
this state or under the laws of any other jurisdiction within the
ten years immediately preceding the date of application.” Other
statutory disqualifying facts include § 69-2433(2) (prohibited
under “18 U.S.C. 9227), § 69-2433(4) (convicted of felony),
and § 69-2433(8) (convicted of any law relating to firearms,
unlawful use of weapon, or controlled substances).

Underwood concedes that by its terms, a conviction of third
degree sexual assault of a child under § 28-320.01 is a crime
of violence for purposes of § 69-2433(5) and therefore would
disqualify an individual from receiving a concealed handgun
permit. We agree. See, also, State v. Nelson, 235 Neb. 15,
453 N.W.2d 454 (1990) (referring to statutory sexual assault
as crime of violence). Underwood contends, however, that an
attempt to commit third degree sexual assault of a child is not
a crime of violence under § 69-2433(5). Underwood asserts
that the district court erred when it found to the contrary and
affirmed the denial of his application for a concealed handgun
permit. We reject Underwood’s argument.

As an initial matter, we observe that there is nothing in the
plain language of § 69-2433 which invites us to examine the
particular facts underlying the disqualifying convictions to
which reference is made, and we decline to do so. It is the fact
of conviction which gives rise to the disqualification, not the
factual details of the crime. Accordingly, we look to the ele-
ments of the statutes underlying the conviction in this case to
determine whether Underwood’s misdemeanor conviction for
attempted third degree sexual assault of a child was for a crime
of violence for purposes of § 69-2433(5).

We briefly recite or paraphrase the relevant criminal stat-
utes. A person commits sexual assault of a child in the third
degree if he or she subjects another person 14 years of age
or younger to sexual contact and the actor is at least 19 years
of age or older. § 28-320.01(1). Sexual assault of a child is in
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the third degree if the actor does not cause serious personal
injury to the victim. § 28-320.01(3). “Sexual contact” means
the intentional touching of a victim’s sexual or intimate parts
and shall include only such conduct which can be reasonably
construed as being for the purpose of sexual arousal or gratifi-
cation. See Neb. Rev. Stat. § 28-318(5) (Cum. Supp. 2012). A
person is guilty of an attempt to commit a crime if one inten-
tionally engages in conduct which would constitute the crime
if the attendant circumstances were as he or she believes them
to be or which, under the circumstances as he or she believes
them to be, constitutes a substantial step in a course of conduct
intended to culminate in his or her commission of the crime.
§ 28-201(1).

The expression “crime of violence” in § 69-2433(5) is not
defined. Underwood suggests we apply criminal case law to
determine the meaning of the expression “crime of violence”
as used in § 69-2433(5). Under this approach and relying on
criminal cases such as State v. Palmer, 224 Neb. 282, 399
N.W.2d 706 (1986), Underwood contends that “physical force”
is required for a crime of violence and that the absence of
physical force in the attempted crime at issue precludes a find-
ing of a crime of violence under § 69-2433(5). Underwood’s
reasoning is flawed.

[5] At issue in this case is the meaning of “crime of vio-
lence” as used in § 69-2433(5). Statutory interpretation pre-
sents a question of law, for which an appellate court has an
obligation to reach an independent conclusion irrespective of
the decision made by the court below. Skaggs v. Nebraska
State Patrol, 282 Neb. 154, 804 N.W.2d 611 (2011). This
statute is found in chapter 69 (“Personal Property”), article 24
(“Guns”), of the Nebraska Revised Statutes. The provisions of
§ 69-2433 dealing with concealed handgun permits constitute
a civil statute. Application of the intricacies of criminal law
jurisprudence on which Underwood heavily relies is not well
suited to implementation of this civil permit statute. Instead, to
determine the meaning of “crime of violence” in § 69-2433(5),
we should look, as the State Patrol and district court did, to the
conventional rule of statutory construction that in discerning
the meaning of a statute, we must determine and give effect to
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the purpose and intent of the Legislature as ascertained from

the entire language of the statute considered in its plain, ordi-

nary, and popular sense. Watkins v. Watkins, 285 Neb. 693, 829

N.W.2d 643 (2013).

The hearing officer concluded that the Act

is concerned with the future behavior of a holder of a
[gun] permit. § 69-2433 specifies past crimes, circum-
stances and behaviors deemed relevant to future behavior.
One who attempts to commit a crime of violence has
manifested the past behavior which is the focus of the act
rather than the, at times, fortuitous outcome or success of
that behavior.

We agree with the foregoing observation, as did the dis-

trict court.

[6] Section 69-2433 lists numerous convictions which serve
to disqualify an applicant from receiving a concealed hand-
gun permit. The obvious purpose of § 69-2433 is to prevent
people with a demonstrated propensity to commit crimes,
including crimes involving acts of violence, from carrying
concealed weapons so as to minimize the risk of future gun
violence. Regardless of which definition of attempt is applied,
Underwood stands convicted of having attempted to commit
third degree sexual assault of a child. An attempt to commit
a crime is indicative of future behavior, and in the context
of § 69-2433(5), we believe the attempt itself is an act of
violence. Thus, Underwood has “been convicted of a misde-
meanor crime of violence” under § 69-2433(5), as the district
court so determined.

CONCLUSION
The district court affirmed the State Patrol’s decision that
Underwood’s conviction of attempted third degree sexual
assault of a child was a crime of violence under § 69-2433(5)
and disqualified him from receiving a concealed handgun per-
mit. Finding no error, we affirm.
AFFIRMED.
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Constitutional Law: Statutes: Appeal and Error. The constitutionality of a
statute is a question of law, regarding which the Supreme Court is obligated to
reach a conclusion independent of the determination reached by the trial court.
Constitutional Law: Search and Seizure: Motions to Suppress: Appeal and
Error. In reviewing a trial court’s ruling on a motion to suppress based on a
claimed violation of the Fourth Amendment, an appellate court applies a two-part
standard of review. Regarding historical facts, an appellate court reviews the trial
court’s findings for clear error. But whether those facts trigger or violate Fourth
Amendment protections is a question of law that an appellate court reviews inde-
pendently of the trial court’s determination.

Jury Instructions. Whether jury instructions given by a trial court are correct is
a question of law.

Motions for Mistrial: Appeal and Error. Whether to grant a motion for mistrial
is within the trial court’s discretion, and an appellate court will not disturb its
ruling unless the court abused its discretion.

Constitutional Law: Statutes. In a challenge to the overbreadth and vagueness
of a law, a court’s first task is to analyze overbreadth.

___ . An attack on the overbreadth of a statute asserts that language in the
statute impermissibly infringes on a constitutionally protected right.
____.Astatute may be unconstitutionally overbroad only if its overbreadth
is substantial, that is, when the statute would be unconstitutional in a substantial
portion of the situations to which it is applicable.

Constitutional Law: Criminal Law: Statutes. The void-for-vagueness doctrine
requires that a penal statute define the criminal offense with sufficient definite-
ness that ordinary people can understand what conduct is prohibited and in a
manner that does not encourage arbitrary and discriminatory enforcement.
Constitutional Law: Statutes: Legislature: Notice. The more important aspect
of the void-for-vagueness doctrine is not actual notice, but the requirement that a
legislature establish minimal guidelines to govern law enforcement.
Constitutional Law: Statutes: Standing. To have standing to assert a claim
of vagueness, a defendant must not have engaged in conduct which is clearly
prohibited by the questioned statute and cannot maintain that the statute is vague
when apphed to the conduct of others.

: . A court will not examine the vagueness of the law as it might
apply to the conduct of persons not before the court.

o . The test for standing to assert a vagueness challenge is the
same Whether the challenge asserted is facial or as applied.

Appeal and Error. In order to be considered by an appellate court, an alleged
error must be both specifically assigned and specifically argued in the brief of the
party asserting the error.

Constitutional Law: Search and Seizure. The Fourth Amendment to the U.S.
Constitution protects against unreasonable searches and seizures.
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Constitutional Law: Warrantless Searches: Search and Seizure. Warrantless
searches and seizures are per se unreasonable under the Fourth Amendment, sub-
ject only to a few specifically established and well-delineated exceptions, which
must be strictly confined by their justifications.

Warrantless Searches: Search and Seizure: Probation and Parole. The U.S.
Supreme Court has recognized that there is an exception to the warrant require-
ment for searches and seizures when special needs, beyond the normal need for
law enforcement, make the warrant and probable cause requirements impracti-
cable. A probation setting is an example of such a special need.

Constitutional Law: Warrantless Searches: Probation and Parole. Conditions
in probation orders requiring the probationer to submit to warrantless searches, to
the extent they contribute to the rehabilitation process and are done in a reason-
able manner, are valid and constitutional.

Search and Seizure: Probation and Parole: Police Officers and Sheriffs. Law
enforcement may conduct probation searches of probationers so long as law
enforcement is acting under the direction of a probation officer.

Entrapment: Jury Instructions. When a defendant raises the defense of
entrapment, the trial court must determine, as a matter of law, whether the
defendant has presented sufficient evidence to warrant a jury instruction on
entrapment.

Constitutional Law: Criminal Law: Entrapment: Words and Phrases. The
entrapment defense is not of constitutional dimension. In Nebraska, entrapment
is an affirmative defense consisting of two elements: (1) the government induced
the defendant to commit the offense charged and (2) the defendant’s predisposi-
tion to commit the criminal act was such that the defendant was not otherwise
ready and willing to commit the offense.

Entrapment: Evidence: Proof. The burden of going forward with evidence of
government inducement is on the defendant. In assessing whether the defendant
has satisfied this burden, the initial duty of the court is to determine whether there
is sufficient evidence that the government has induced the defendant to commit a
crime. The court makes this determination as a matter of law, and the defendant’s
evidence of inducement need be only more than a scintilla to satisfy his or her
initial burden.

Criminal Law: Entrapment: Estoppel. The defense of entrapment by estoppel
consists of four elements: (1) the defendant acted in good faith before taking
any action; (2) an authorized government official, acting with actual or apparent
authority and who had been made aware of all relevant historical facts, affirm-
atively told the defendant that his or her conduct was legal; (3) the defendant
actually relied on the statements of the government official; and (4) such reliance
was reasonable.

Entrapment: Estoppel: Proof. The same burdens apply for the defense of
entrapment by estoppel as do for traditional estoppel.

Entrapment: Intent. Nebraska has adopted the “origin of intent” test for entrap-
ment: If the intent to commit the crime charged originated with the government
rather than the defendant, the defendant was entrapped.

Trial: Prosecuting Attorneys. Generally, in assessing allegations of prosecu-
torial misconduct in closing arguments, a court first determines whether the
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prosecutor’s remarks were improper. It is then necessary to determine the extent
to which the improper remarks had a prejudicial effect on the defendant’s right to
a fair trial.

26. Motions for Mistrial: Prosecuting Attorneys: Proof. Before it is necessary to
grant a mistrial for prosecutorial misconduct, the defendant must show that a
substantial miscarriage of justice has actually occurred.

27. Criminal Law: Motions for Mistrial: Appeal and Error. A mistrial is properly
granted in a criminal case where an event occurs during the course of a trial
which is of such a nature that its damaging effect cannot be removed by proper
admonition or instruction to the jury and thus prevents a fair trial.

28. Criminal Law: Trial: Prosecuting Attorneys: Juries. It is highly improper and
generally prejudicial for a prosecuting attorney in a criminal case to declare to the
jury his or her personal belief in the guilt of the defendant, unless such belief is
given as a deduction from evidence.

29. Evidence: Appeal and Error. In reviewing a sufficiency of the evidence claim,
whether the evidence is direct, circumstantial, or a combination thereof, the stan-
dard is the same: An appellate court does not resolve conflicts in the evidence,
pass on the credibility of witnesses, or reweigh the evidence; such matters are for
the finder of fact.

30. Plea in Abatement: Appeal and Error. Any error in ruling on a plea in abate-
ment is cured by a subsequent finding at trial of guilt beyond a reasonable doubt
which is supported by sufficient evidence.

Appeal from the District Court for Lancaster County: JOHN
A. CoLBORN, Judge. Affirmed.

Dennis R. Keefe, Lancaster County Public Defender, and
Christopher Eickholt for appellant.

Jon Bruning, Attorney General, and Stacy M. Foust for
appellee.

Heavican, C.J., WRiGHT, CoNNOLLY, STEPHAN, McCCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

HEeavican, C.J.
[. INTRODUCTION
Jamey R. Green was convicted of possession of a deadly
weapon by a prohibited person and was sentenced to 2 years’
probation. He appeals. We affirm.

II. BACKGROUND
Green was convicted in 2007 of several felonies in Minnesota
for which he was serving probation. Green and the State of
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Minnesota applied with the State of Nebraska for a courtesy
supervision of Green’s probation. An investigation was con-
ducted by Karen Foster, a probation officer for the State of
Nebraska. That investigation included, among other things,
an August 29, 2011, visit by Foster to the home of Green’s
sister, where Green was planning to reside if the transfer
was approved. Following that investigation, Green’s transfer
request was granted.

On September 21, 2011, Green signed paperwork agreeing
to probation supervision by the State of Nebraska. At the time
Green signed this paperwork, he met with Leslie Van Winkle,
another probation officer. The courtesy supervision guidelines
agreed to by Green stated that he “[s]hall not be in possession
of any firearms or illegal weapons” and that he “[s]hall submit
to a search and seizure of premises, person, or vehicle by a
law enforcement officer or probation officer, with or without
a warrant, day or night, to determine the presence of alcoholic
beverages or controlled substances.” In addition, the transfer
application submitted by Green provided that both Green and
the Nebraska Office of Probation were bound by the conditions
of probation as set forth in the Minnesota order of probation.
Among other requirements, the Minnesota order of probation
provided that Green “shall submit to random searches of his
person, vehicle and residence.”

About a month later, Green was assigned a new probation
officer, Kristi Bender. Bender had previously been on mater-
nity leave, and Van Winkle had been helping with Bender’s
caseload during her absence. On October 20, 2011, Bender met
with Green at the probation office. In the month that followed
that meeting, Bender spoke with Green on the telephone on at
least one occasion.

On November 14, 2011, Bender and Foster conducted a sur-
prise home visit at Green’s home. While on the visit, Bender
asked to view Green’s bedroom. Upon being shown the room,
Bender and Foster noted a sword and knife collection lining
the walls of the bedroom. After returning to the office, Bender
spoke with a colleague who had law enforcement experience
to discuss whether Green was permitted to have the swords
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and knives. Based upon that conversation, Bender thought that
Green might have violated the law in possessing the swords
and knives, so she contacted the Lincoln Police Department.
The next day, after considering the matter and consulting with
others at the police department, Joshua Zarasvand, the officer
assigned to Bender’s call, determined that officers needed to
examine the collection to determine whether it was legal for
Green to possess it.

Zarasvand, along with several other uniformed officers, met
Bender at a location near Green’s home. Zarasvand reviewed
a copy of Green’s probation contract that was provided by
Bender. At that point, the group approached the front door of
the home. As part of the group was knocking on the front door,
Officer Dawn Moore noticed that the garage door was opening.
Moore and another officer approached the garage and found
Green and his mother.

Bender, Zarasvand, and Officer Steven Wiese then joined
Moore in the garage, and Bender informed Green that she
needed to conduct a search of his residence. Green, Bender,
Zarasvand, Moore, and Wiese then entered the home by the
side door and went directly to the basement.

Upon entering the basement, Bender testified that the sword
and knife collection was still set up as it had been the day
before. Zarasvand, Moore, and Wiese all testified to the pres-
ence of the sword and knife collection. Zarasvand then asked
Green if the swords and knives belonged to him; Green replied
that they did. Zarasvand then placed Green under arrest. It was
later determined that Green’s collection consisted of 46 various
swords and knives of differing quality, blade sharpness, and
blade length.

Green was charged in Lancaster County Court with viola-
tion of Neb. Rev. Stat. § 28-1206 (Cum. Supp. 2012), posses-
sion of a deadly weapon by a prohibited person, a Class III
felony. Following a preliminary hearing, the charge was bound
over to the district court and an information was filed on
March 16, 2012.

On March 21, 2012, Green filed a plea in abatement alleging
that there was insufficient evidence adduced at the preliminary
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hearing to bind the case over to district court. The plea in
abatement was overruled on April 23.

On April 25, 2012, Green filed a motion to quash on the
ground that § 28-1206 and related statutes were unconstitution-
ally vague and overbroad. The motion to quash was overruled
on May 22. Green pled not guilty on June 6.

On August 15, 2012, Green filed motions to suppress the
searches of his residence on November 14 and 15, 2011,
along with all items observed in or seized from his residence
and any statements made by him during his contact with law
enforcement during the search and arrest on November 15. His
motions were overruled.

Trial was then held on December 10 and 11, 2012. Testimony
was given in accordance with the facts as stated above, includ-
ing a stipulation that Green was a convicted felon and testi-
mony that various knives from the collection had blades in
excess of 3% inches in length. In addition, Green testified in
his own behalf that he disclosed his sword and knife collection
on paperwork he had completed with probation in the pres-
ence of Van Winkle, but acknowledged that he did not verbally
inform her of the collection.

Green’s sister also testified. In her testimony, she stated that
the sword and knife collection was in place at the time that
Foster conducted her initial home visit and that she discussed
the collection with Foster insofar as she “asked her if [the col-
lection] would be okay.” Green’s sister testified that Foster
told her that “she didn’t see that [the collection] would be a
problem.” Green’s sister did not testify that she relayed this
information to Green.

In addition, a frequent visitor to Green’s home testified that
she was in the house in May 2011, prior to Green’s arrival
from Minnesota, and that the swords and knives were in place
at that time.

At the jury instruction conference, Green requested that
the jury be instructed on the defense of entrapment. The dis-
trict court refused the instruction. Closing arguments were
then held. During the State’s closing, the prosecutor stated
the following:
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Typically at this stage, I would tell you there are [sic] one
issue, maybe two that you have to decide, that we’re only
fighting about one or two things. But in this case I don’t
know what we’re fighting about.

The defendant admitted to you, under oath, every sin-
gle element of the crime that I have to prove in order for
you to find him guilty. . . . Green said that on the 14th
and 15th of November of 2011, he possessed a knife. He’s
admitted and stipulated that before that time he had been
convicted of a felony, and that this all occurred here in
Lancaster County, Nebraska. That’s it. That’s what I have
to prove to you and that’s what you have to find in order
to find him guilty. So I'm a little confused on why we’re
here and what’s the issue.

At this point, Green objected and moved for a mistrial, argu-
ing that “the prosecutor is arguing his personal opinion with
respect to the evidence in this case. He’s commenting on the
fact that we’re here in trial and he’s confused as to why we’re
having a trial.” The district court overruled the motion for mis-
trial, but instructed the jury that “it is improper for attorneys
to give their own personal opinions about the evidence and if
[the prosecutor] has done so, you are ordered to disregard his
personal opinions.”

Following closing arguments and jury instructions, the jury
retired to deliberate. About 90 minutes later, the jury returned
with a guilty verdict. Green was subsequently sentenced to 2
years’ probation. He appeals.

III. ASSIGNMENTS OF ERROR
On appeal, Green assigns, restated and consolidated, that
the district court erred in (1) denying his motion to quash, (2)
denying his motions to suppress, (3) failing to instruct the jury
on entrapment, (4) denying his motion for mistrial, (5) finding
sufficient evidence to support his guilty verdict, and (6) deny-
ing his plea in abatement.

IV. STANDARD OF REVIEW
[1] The constitutionality of a statute is a question of law,
regarding which the Supreme Court is obligated to reach a



STATE v. GREEN 219
Cite as 287 Neb. 212

conclusion independent of the determination reached by the
trial court.'

[2] In reviewing a trial court’s ruling on a motion to sup-
press based on a claimed violation of the Fourth Amendment,
an appellate court applies a two-part standard of review.
Regarding historical facts, an appellate court reviews the trial
court’s findings for clear error. But whether those facts trig-
ger or violate Fourth Amendment protections is a question of
law that an appellate court reviews independently of the trial
court’s determination.’

[3] Whether jury instructions given by a trial court are cor-
rect is a question of law.?

[4] Whether to grant a motion for mistrial is within the trial
court’s discretion, and an appellate court will not disturb its
ruling unless the court abused its discretion.*

V. ANALYSIS

1. MotioN To QUuASH

In his first assignment of error, Green asserts that the
district court erred in denying his motion to quash. Green
argues that the felon in possession statute under which he was
charged, § 28-1206, and its definitional section, Neb. Rev. Stat.
§ 28-1201 (Cum. Supp. 2012), are unconstitutionally vague
and overbroad.

Section 28-1206(1) provides in relevant part that “[a]ny per-
son who possesses a firearm, a knife, or brass or iron knuckles
and who has previously been convicted of a felony . . . commits
the offense of possession of a deadly weapon by a prohibited
person.” Section 28-1201(5) defines knife as “any dagger, dirk,
knife, or stiletto with a blade over three and one-half inches in
length or any other dangerous instrument capable of inflicting
cutting, stabbing, or tearing wounds.”

! State v. Prescott, 280 Neb. 96, 784 N.W.2d 873 (2010).

2 State v. Wiedeman, 286 Neb. 193, 835 N.W.2d 698 (2013).
3 State v. Watt, 285 Neb. 647, 832 N.W.2d 459 (2013).

4 State v. Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).
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[5] As a general rule, in a challenge to the overbreadth
and vagueness of a law, a court’s first task is to analyze
overbreadth.’

(a) Overbreadth

[6,7] An attack on the overbreadth of a statute asserts that
language in the statute impermissibly infringes on a constitu-
tionally protected right.® A statute may be unconstitutionally
overbroad only if its overbreadth is substantial, that is, when
the statute would be unconstitutional in a substantial portion of
the situations to which it is applicable.’

Green argues that the statute is overbroad in that it “neces-
sarily prohibits every item with a blade exceeding three and
one-half inches” and “would seem to prohibit every sharp
object a person might have in his or her possession.”

But Green overlooks the fact that the definition of “knife”
set forth in § 28-1201(5) does not prohibit the innocent pos-
session of a knife with a blade in excess of 3% inches. Rather,
the possession of such a knife is only a violation of the law
when the possessor, like Green, is a felon. Thus, the definition
of a knife acts together with the criminal liability set forth in
§ 28-1206(1) to prohibit the possession of a knife in a fairly
narrow set of circumstances—when that knife is possessed
by a felon. This does not infringe upon a substantial amount
of constitutionally protected conduct, but instead acts to deter
convicted felons from possessing dangerous weapons.’

Green’s argument that the statutes are overbroad is with-
out merit.

(b) Vagueness
[8,9] The void-for-vagueness doctrine requires that a penal
statute define the criminal offense with sufficient definite-
ness that ordinary people can understand what conduct is

5 State v. Faber, 264 Neb. 198, 647 N.W.2d 67 (2002).

6 Id.

T Id.

8 Brief for appellant at 29.

9 See State v. Jones, 198 N.J. Super. 553, 487 A.2d 1278 (1985).
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prohibited and in a manner that does not encourage arbitrary
and discriminatory enforcement.!® The more important aspect
of the void-for-vagueness doctrine is not actual notice, but the
requirement that a legislature establish minimal guidelines to
govern law enforcement.!!

[10-12] To have standing to assert a claim of vagueness, a
defendant must not have engaged in conduct which is clearly
prohibited by the questioned statute and cannot maintain that
the statute is vague when applied to the conduct of others.'?
A court will not examine the vagueness of the law as it might
apply to the conduct of persons not before the court.!* The
test for standing to assert a vagueness challenge is the same
whether the challenge asserted is facial or as applied.™

Green lacks standing to assert that § 28-1206 is vague
because his conduct clearly violated the statute. The statute
prohibits the possession of a knife by a felon. And “[k]nife”
is defined in § 28-1201(5) to include a knife with a blade that
exceeds 3% inches in length. Green was undisputedly a felon;
the evidence presented at trial showed, Green admitted, and a
jury found, that Green was in possession of knives with blades
in excess of 3 inches as defined by the statute.

Green lacks standing, and therefore his argument that the
statutes are vague is without merit, as is his first assignment
of error.

2. MOTIONS TO SUPPRESS

In his second assignment of error, Green assigns that the
district court erred in denying his motions to suppress and in
admitting the sword and knife collection and statements he
made to law enforcement at the time of the search.

[13] While Green assigns that his statements admitting that
the weapons were his should have been suppressed and he
restates that assignment in the facts section of his brief, he

10" State v. Faber, supra note 5.
.
2 Id.
BId.
“Id.
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does not otherwise argue the inadmissibility of those state-
ments. As such, the admissibility of the statements will not
be discussed further. In order to be considered by an appel-
late court, an alleged error must be both specifically assigned
and specifically argued in the brief of the party asserting
the error.!

Green does not contest the validity of Bender and Foster’s
first entry into his home on November 14, 2011, and acknowl-
edges that once the officers were in his bedroom on November
15, the sword and knife collection was in plain view. But
Green contends the November 15 search was not done pursu-
ant to a warrant, does not fit within an exception to the warrant
requirement, and was not permitted by any condition of his
probation; as such, the fruits of that search—the sword and
knife collection—should be suppressed.

[14-17] The Fourth Amendment to the U.S. Constitution
protects against unreasonable searches and seizures. We have
stated that warrantless searches and seizures are per se unrea-
sonable under the Fourth Amendment, subject only to a few
specifically established and well-delineated exceptions, which
must be strictly confined by their justifications.'® The U.S.
Supreme Court has recognized that there is an exception
to the warrant requirement for searches and seizures “when
‘special needs,” beyond the normal need for law enforce-
ment, make the warrant and probable-cause requirements
impracticable.”!” A probation setting is an example of such a
special need.'®* Moreover, this court has held that “conditions
in probation orders requiring the probationer to submit to war-
rantless searches, to the extent they contribute to the rehabili-
tation process and are done in a reasonable manner, are valid
and constitutional.”"’

15 J.P. v. Millard Public Schools, 285 Neb. 890, 830 N.W.2d 453 (2013).
16 State v. Borst, 281 Neb. 217, 795 N.W.2d 262 (2011).

I Griffin v. Wisconsin, 483 U.S. 868, 873, 107 S. Ct. 3164, 97 L. Ed. 2d 709
(1987).

¥ 1d.
19 State v. Morgan, 206 Neb. 818, 826-27, 295 N.W.2d 285, 289 (1980).
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In this case, Green’s Nebraska probation order allowed
for searches for drugs or alcohol at any time. Of course, the
search at issue was not done for the purposes of searching
for drugs and alcohol. Rather, the record is clear that proba-
tion and law enforcement were interested in examining the
sword and knife collection. But Green’s Minnesota probation
order included a broader search condition. Green argues that
the Nebraska order narrowed the terms of his probation, but
he provides no authority for his implicit assertion that the
Minnesota condition on searches was no longer applicable.
Indeed, the Nebraska order, which Green specifically agreed
to, provided that all terms of the Minnesota order must con-
tinue to be complied with. Thus, Green’s contention that the
conditions of his probation did not permit this search is with-
out merit.

And the search condition is reasonable and related to the
rehabilitative process. While no warrant was sought, there
was probable cause to obtain a warrant based upon Bender
and Foster’s viewing the sword and knife collection. In addi-
tion, the search was done during daylight hours, and the
police located Green before conducting the search and were
admitted into the home by Green. Given this context and the
presence of probable cause, the search of Green’s bedroom
was reasonable.

Green also argues that the search condition was not related
to the rehabilitative purposes of his probation because he was
not convicted of a weapons violation. But state law prohibits
all felons, regardless of the underlying felony, from possessing
a weapon,” and Green’s probation order specifically noted that
he was not to possess illegal weapons. The search condition
is related to this prohibition.”! Green’s argument that there is
no definition of an illegal weapon is without merit, as state
law specifically sets forth the weapons which may not be pos-
sessed by a convicted felon.??

20§ 28-1206.
2l See, e.g., State v. Davis, 6 Neb. App. 790, 577 N.W.2d 763 (1998).
2 §§ 28-1201 and 28-1206.
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Finally, Green argues that the search was illegal because
it was done by law enforcement “for the purpose of locating
and confiscating the alleged knives and swords in . . . Green’s
residence.”” Green contends that the search “cannot be said to
be a probation search [because t]he matter was turned over to
law enforcement, whose members organized the search.”?

[18] We disagree that on these facts the search was not
a probation search. Law enforcement may conduct searches
of probationers so long as law enforcement is acting under
the direction of a probation officer.>® The Eighth Circuit has
noted that

[plrobation offices are neither designed nor staffed to
conduct these types of searches alone. . . . Probation offi-
cers often must bring law enforcement along to ensure the
probation officers’ safety. . . . In short, when a probation-
ary condition authorizes searches by probation officers,
the Fourth Amendment does not require probation officers
to choose between endangering themselves by search-
ing alone and foregoing [sic] the search because they
lacked the resources and expertise necessary to search
alone safely.?

Such was the case here. It was a probation officer, Bender,
who originally expressed concern about the collection, and
both Bender and Foster testified that because of safety con-
cerns, nothing was said to Green about the collection during
the home visit. Because of the probation office’s questions
about the legality of the collection, Bender ultimately con-
tacted law enforcement. Finally, Bender and her supervisor
were present during the search. Under these circumstances, we
conclude that the search of Green’s bedroom was done under
the direction of probation.

This result does not change because Green was ultimately
charged with being a felon in possession of a weapon rather

2 Brief for appellant at 36.
2 Id. at 34.

% See, e.g., U.S. v. Warren, 566 F.3d 1211 (10th Cir. 2009); U.S. v. Newton,
369 F.3d 659 (2d Cir. 2004); U.S. v. Brown, 346 F.3d 808 (8th Cir. 2003).

% U.S. v. Brown, supra note 25, 346 F.3d at 812.
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than with a probation violation.”” In the parole context, the

Second Circuit has stated that
[a] parole officer is charged with the duty of enforc-
ing these conditions. To hold that evidence obtained by
a parole officer in the course of carrying out this duty
cannot be utilized in a subsequent prosecution because
evidence obtained directly by the police in such a man-
ner would be excluded, would unduly immunize parolees
from conviction.?®

We find this equally applicable to the probation context.

Green’s second assignment of error is without merit.

3. ENTRAPMENT

In his third assignment of error, Green contends that the
district court erred in not instructing the jury on the defense
of entrapment.

[19] When a defendant raises the defense of entrapment,
the trial court must determine, as a matter of law, whether the
defendant has presented sufficient evidence to warrant a jury
instruction on entrapment.”

[20-22] The entrapment defense is not of constitutional
dimension.* In Nebraska, entrapment is an affirmative defense
consisting of two elements: (1) the government induced the
defendant to commit the offense charged and (2) the defend-
ant’s predisposition to commit the criminal act was such that
the defendant was not otherwise ready and willing to commit
the offense. The burden of going forward with evidence of
government inducement is on the defendant.’! In assessing
whether the defendant has satisfied this burden, the initial

7 See, Latta v. Fitzharris, 521 F.2d 246 (9th Cir. 1975); United States ex rel.
Santos v. New York State Bd. of Par., 441 F.2d 1216 (2d Cir. 1971).

2 United States ex rel. Santos v. New York State Bd. of Par., supra note 27,
441 F.2d at 1218.

2 State v. Kass, 281 Neb. 892, 799 N.W.2d 680 (2011).

3 United States v. Russell, 411 U.S. 423, 93 S. Ct. 1637, 36 L. Ed. 2d 366
(1973).

31 State v. Kass, supra note 29.
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duty of the court is to determine whether there is sufficient
evidence that the government has induced the defendant to
commit a crime.’> The court makes this determination as a
matter of law, and the defendant’s evidence of inducement
need be only more than a scintilla to satisfy his or her ini-
tial burden.*

[22,23] This court has also recently approved a variation
on the traditional entrapment defense. In State v. Edwards,*
we recognized the defense of entrapment by estoppel, which
consists of four elements: (1) the defendant acted in good
faith before taking any action; (2) an authorized government
official, acting with actual or apparent authority and who had
been made aware of all relevant historical facts, affirmatively
told the defendant that his conduct was legal; (3) the defend-
ant actually relied on the statements of the government offi-
cial; and (4) such reliance was reasonable. The same burdens
apply for the defense of entrapment by estoppel as do for
traditional estoppel.*®

At trial, Green sought an instruction on traditional entrap-
ment. Specifically, Green proposed the following instruction:

The state must prove beyond a reasonable doubt that
... Green was not entrapped into committing the crime of
Possession of a Deadly Weapon by a Prohibited Person.
Entrapment means that:

1. The idea for committing the crime of Possession
of a Deadly Weapon came from a law enforcement offi-
cer; and

2. a law enforcement officer then talked or persuaded
. . . Green into committing the crime of Possession of
a Deadly Weapon by a Prohibited Person. Simply giv-
ing . . . Green the opportunity to commit the crime of
Possession of a Deadly Weapon by a Prohibited Person is
not the same as persuading him to commit it; and

2 d.
3 Id.
3% State v. Edwards, 286 Neb. 404, 837 N.W.2d 81 (2013).
¥ 1d.
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3. ... Green was not already willing to commit the
crime of Possession of a Deadly Weapon by a Prohibited
Person before a law enforcement officer talked to him.

In his brief on appeal, Green argues generally that there
was a scintilla of evidence to support an entrapment defense
because of the testimony of Green’s sister, who testified that
she asked Foster during the home check if Green could have
the sword and knife collection and that Foster told her that the
collection was permitted.

But Green now also notes the entrapment by estoppel
defense. From his brief on appeal, it is not clear which instruc-
tion he now argues he should have had: the traditional entrap-
ment instruction that he requested, or the entrapment by estop-
pel instruction mentioned in his brief. In his reply brief, Green
seems to more clearly suggest that the entrapment by estoppel
instruction was appropriate.

As an initial matter, we note that Green cannot predicate
error on the district court’s failure to give the entrapment by
estoppel instruction when it was not asked to give that specific
instruction. But in any case, Green is not entitled to an entrap-
ment by estoppel instruction based upon the record.

Here, Green bears the initial burden of showing, among
other elements, that he was affirmatively told that he could
possess the sword and knife collection. But there is no evi-
dence of that in the record. There is disputed evidence that
Green’s sister was told that Green could have the collection;
but Green’s sister is not Green. And there is no evidence that
Green’s sister ever communicated to Green that the collection
was permissible.

There is also evidence that Green reported the collection on
paperwork filed with the probation office and assumed that the
collection was permitted, because he was not told otherwise.
But this was not an affirmative statement from an authorized
government official, nor can Green produce the paperwork
where he allegedly disclosed this collection.

[24] And the traditional entrapment defense actually sought
at trial is also inapplicable in this situation. As noted above,
entrapment consists of two elements: (1) the government
induced the defendant to commit the offense charged and
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(2) the defendant’s predisposition to commit the criminal act

was such that the defendant was not otherwise ready and will-

ing to commit the offense. Nebraska has adopted the “origin of

intent” test for entrapment: “If the intent to commit the crime

charged originated with the government rather than the defend-

ant, the defendant was entrapped.” Put another way,
entrapment is established where police officers or their
agents incited, induced, instigated, or lured the accused
into committing an offense that the person otherwise
would not have committed and had no intention of com-
mitting. It entails the conception and planning of an
offense by an officer and the procurement of its commis-
sion by one who would have not perpetrated it, except for
the officer’s trickery, persuasion, or fraud.*’

Even assuming that Foster told Green’s sister that the col-
lection was permissible, there is no evidence that Foster was
attempting to trap Green into being a felon in possession of
a weapon. Green already owned the weapons. In fact, the
evidence suggests that Foster and the others at the probation
office were not even clear that the collection was in violation
of the law.

And as with the defense of entrapment by estoppel, because
no law enforcement officer told Green that he could have the
collection, and at most told only his sister, Green cannot prove
that a law enforcement officer “talked or persuaded” him into
possessing the collection.

Green'’s third assignment of error is without merit.

4. MOTION FOR MISTRIAL

In his fourth assignment of error, Green assigns that the
district court erred in denying his motion for mistrial. Green
asserts that comments made by the prosecutor during closing
argument were prejudicial and entitle him to a mistrial. Green
also argues that the prosecutor continued to make such com-
ments even after the court admonished the jury to disregard the
personal opinions of the prosecutor.

3 State v. Cain, 223 Neb. 796, 800, 393 N.W.2d 727, 731 (1986).
3722 C.J.S. Criminal Law § 72 at 113-14 (2006).
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[25-27] Generally, in assessing allegations of prosecuto-
rial misconduct in closing arguments, a court first determines
whether the prosecutor’s remarks were improper.®® It is then
necessary to determine the extent to which the improper
remarks had a prejudicial effect on the defendant’s right to a
fair trial.** Before it is necessary to grant a mistrial for pros-
ecutorial misconduct, the defendant must show that a substan-
tial miscarriage of justice has actually occurred.*” A mistrial
is properly granted in a criminal case where an event occurs
during the course of a trial which is of such a nature that its
damaging effect cannot be removed by proper admonition or
instruction to the jury and thus prevents a fair trial *!

[28] As an initial matter, it is not clear that the prosecu-
tor’s statements were improper. We have held that it is highly
improper and generally prejudicial for a prosecuting attorney in
a criminal case to declare to the jury his or her personal belief
in the guilt of the defendant, unless such belief is given as a
deduction from evidence.*” Here, the prosecutor indicated that
he did not know why there was a trial because, in his view,
there were no issues left for the jury to decide. The prosecutor
then pointed out, correctly, that Green had admitted to every
element that the State had to prove. So, while the prosecutor
might have referenced his personal beliefs, it appears that such
were a deduction from the evidence. Green further argues that
the prosecutor persisted in making such statements even after
the admonishment. But Green does not specifically direct us
to the statements which he now complains about, nor did he
object to them at the time.

38 State v. Gresham, 276 Neb. 187, 752 N.W.2d 571 (2008).
¥ Id.

40 State v. Floyd, 272 Neb. 898, 725 N.W.2d 817 (2007), disapproved on
other grounds, State v. McCulloch, 274 Neb. 636, 742 N.W.2d 727.

1 1d.
42 State v. Mpyers, 244 Neb. 905, 510 N.W.2d 58 (1994), overruled on other
grounds, State v. Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998); State v.

Leonard, 196 Neb. 731, 246 N.W.2d 68 (1976); State v. Brooks, 189 Neb.
592,204 N.W.2d 86 (1973).
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But even assuming that the statements were improper, the
remarks were not so prejudicial as to require the granting of
a mistrial. The jury was admonished that the attorneys were
not permitted to give their personal opinions about the case
and that if the jury believed that the prosecutor had done so,
it should disregard those statements. A review of the clos-
ing arguments as a whole does not suggest that Green was
deprived of his right to a fair trial.

Green’s fourth assignment of error is without merit.

5. PLEA IN ABATEMENT AND
SUFFICIENCY OF EVIDENCE

[29] In his fifth and final assignment of error, Green argues
that there was insufficient evidence to support his conviction.
In reviewing a sufficiency of the evidence claim, whether the
evidence is direct, circumstantial, or a combination thereof,
the standard is the same: An appellate court does not resolve
conflicts in the evidence, pass on the credibility of witnesses,
or reweigh the evidence; such matters are for the finder
of fact.®

Green’s argument is primarily premised on the lack of evi-
dence presented that he intended to “threaten or cause harm to
anyone.”* But there is no intent element for the crime of felon
in possession of a weapon.*® The jury concluded that the evi-
dence supported a finding of guilt because Green was a felon
and he possessed a knife with a blade in excess of 3% inches.
The State did not have to show, and the jury did not have to
find, that Green intended to harm anyone with a knife.

In this case, the parties stipulated that Green was a convicted
felon and Green admitted that the sword and knife collection,
found in his bedroom, was his. There was sufficient evidence
to support Green’s conviction.

[30] Green also contends that the district court erred in
denying his plea in abatement. He argues that there was insuf-
ficient evidence to bind his case over for trial. But any error

4 State v. Watson, 285 Neb. 497, 827 N.W.2d 507 (2013).
4 Brief for appellant at 10.
4 See § 28-1206(1).
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in ruling on a plea in abatement is cured by a subsequent
finding at trial of guilt beyond a reasonable doubt which is
supported by sufficient evidence.*

Green'’s fifth assignment of error is without merit.

VI. CONCLUSION
The decision of the district court is affirmed.
AFFIRMED.

4 State v. McGee, 282 Neb. 387, 803 N.W.2d 497 (2011).
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1. Trial: Investigative Stops: Warrantless Searches: Appeal and Error. The
ultimate determinations of reasonable suspicion to conduct an investigatory stop
and probable cause to perform a warrantless search are reviewed de novo, and
findings of fact are reviewed for clear error, giving due weight to the inferences
drawn from those facts by the trial judge.

2. Trial: Witnesses: Evidence. Where a party without reasonable explanation testi-
fies to facts materially different concerning a vital issue, the change clearly being
made to meet the exigencies of pending litigation, such evidence is discredited
as a matter of law and should be disregarded. In applying this rule, the important
considerations are that the testimony pertains to a vital point, that it is clearly
apparent the party has made the change to meet the exigencies of the pend-
ing case, and that there is no rational or sufficient explanation for the change
in testimony.

3. Witnesses: Testimony. Where it is clear that a party as a witness, to meet the
exigencies in pending litigation and without reasonable explanation, changes such
witness’ testimony and then testifies to facts materially different concerning a
vital issue, the subsequent and altered testimony from such witness is discredited
as a matter of law and should be disregarded.

4. Witnesses: Testimony: Juries. An inconsistent or contradictory statement by a
witness, who is not a party opponent, is a factor which may affect a jury’s eval-
uation of a witness’ credibility or weight to be given such witness’ testimony.

5. Trial: Parties: Witnesses: Testimony. Testimony altered for trial to meet the
exigencies of the pending litigation should be disregarded as a matter of law only
if the witness giving the testimony is a party to the action.

6. Judgments: Appeal and Error. A correct result will not be set aside merely
because the lower court applied the wrong reasoning in reaching that result.
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7. Constitutional Law: Search and Seizure. The Fourth Amendment to the U.S.
Constitution and article I, § 7, of the Nebraska Constitution guarantee against
unreasonable searches and seizures.

8. Search and Seizure: Motor Vehicles: Probable Cause. A warrantless search of
a vehicle is permissible upon probable cause that the vehicle contains contraband.

9. Probable Cause: Words and Phrases. Probable cause is a flexible, common-
sense standard that depends on the totality of the circumstances.

10. Probable Cause. Probable cause to search requires that the known facts and cir-
cumstances are sufficient to warrant a person of reasonable prudence in the belief
that contraband or evidence of a crime will be found.

11. Trial: Evidence: Appeal and Error. In reviewing findings of fact, an appellate
court does not reweigh or resolve conflicts in the evidence, but will uphold the
trial court’s findings of fact unless those findings are clearly erroneous.

12. Evidence: Appeal and Error. An appellate court resolves evidentiary conflicts
in favor of the successful party, who is entitled to every reasonable inference
deducible from the evidence.
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WRIGHT, J.
NATURE OF CASE

Roger L. Dalland was convicted of possession of a con-
trolled substance after syringes with trace amounts of meth-
amphetamine were discovered during a warrantless search of
his vehicle. At a hearing on Dalland’s motion to suppress, the
State argued that it had probable cause to conduct the search
based on the odor of marijuana emanating from Dalland’s
person or, if that was not sufficient, on an officer’s alleged
knowledge that there were needles in Dalland’s vehicle. The
district court found that the odor of marijuana emanating from
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Dalland’s person established probable cause to search his
vehicle. It overruled Dalland’s motion to suppress and subse-
quently convicted Dalland based on the evidence discovered in
the search of his vehicle.

On appeal, the Nebraska Court of Appeals reversed, and
remanded for a new trial. See State v. Dalland, 20 Neb. App.
905, 835 N.W.2d 95 (2013). It concluded that standing alone,
the odor of marijuana emanating from Dalland’s person did
not provide probable cause to search his vehicle, and that the
State’s additional justification for the search—knowledge of
needles used for methamphetamine —was based solely on testi-
mony that should be disregarded as a matter of law. Ultimately,
the Court of Appeals concluded that there was no probable
cause to search the vehicle. We granted the State’s petition
for further review and now reverse the decision of the Court
of Appeals.

SCOPE OF REVIEW
[1] The ultimate determinations of reasonable suspicion to
conduct an investigatory stop and probable cause to perform a
warrantless search are reviewed de novo, and findings of fact
are reviewed for clear error, giving due weight to the infer-
ences drawn from those facts by the trial judge. In re Interest
of Ashley W., 284 Neb. 424, 821 N.W.2d 706 (2012).

FACTS

On May 24, 2011, Dalland and his girlfriend, Jennifer Dahl,
were interviewed at the law enforcement center in Aurora,
Nebraska, about an unrelated matter. As Cpl. Chad Mertz of
the Aurora Police Department walked past Dalland in the law
enforcement center, Mertz smelled the odor of burnt mari-
juana coming from where Dalland was sitting. After Dalland
finished his interview, he waited for Dahl in the lobby of the
law enforcement center and then in his vehicle in the parking
lot. He was sitting in the driver’s seat of his vehicle in the
parking lot when he was confronted by Mertz about the odor.
Mertz asked Dalland to exit the vehicle, performed a pat-down
search of Dalland’s person, and then searched the vehicle.
The searches were performed without consent or a warrant.
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In the vehicle, Mertz found needles containing trace amounts
of methamphetamine. Dalland was subsequently arrested and
charged with possession of a controlled substance. Before trial,
Dalland moved to suppress the evidence seized in the search of
his vehicle.

At the suppression hearing, the parties introduced contra-
dicting evidence about the specifics of the search. Dalland
testified that Mertz began searching the vehicle without any
knowledge that the vehicle contained drugs, weapons, or drug
paraphernalia. According to Dalland, when Mertz asked about
the contents of the vehicle prior to the search of the vehicle,
Dalland denied that it contained any drugs or weapons. He
stated that he did not tell Mertz that there were needles in the
vehicle until Mertz had already started the search. Dahl simi-
larly testified that Mertz did not learn about the needles until
the search was already in progress. In contrast, Mertz testified
that he asked about the needles in the vehicle before search-
ing it. He explicitly denied learning about the needles after he
started searching the vehicle.

On cross-examination, Dalland confronted Mertz about a
police report that Mertz had filed in the case. Dalland quoted
from Mertz’ report that stated Dalland had denied having any
drugs or drug paraphernalia in the vehicle. When confronted
about his report, Mertz reiterated that he learned about the
needles in the vehicle before starting the search. He stated
that he did not enter the vehicle to search it until after Dalland
said there were needles in the vehicle that had been used for
methamphetamine. Dalland neither asked Mertz to explain the
inconsistencies between his trial testimony and the report nor
proffered the report into evidence.

The district court overruled Dalland’s motion to suppress.
It found that the odor of marijuana was sufficient to establish
probable cause for the search of Dalland’s vehicle, citing State
v. Watts, 209 Neb. 371, 307 N.W.2d 816 (1981), and State v.
Reha, 12 Neb. App. 767, 686 N.W.2d 80 (2004). The court
found that Mertz did not search the vehicle until after Dalland
informed him that there were needles in the vehicle. However,
the court did not rely upon this fact in finding that Mertz had
probable cause to search the vehicle.
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At a bench trial, the test results establishing that the nee-
dles from Dalland’s vehicle contained methamphetamine were
admitted over Dalland’s objection. Dalland was found guilty
of possession of a controlled substance and sentenced to 270
days’ incarceration.

Dalland timely appealed, alleging the district court erred by
overruling his motion to suppress and by receiving the evi-
dence that was the subject of the motion to suppress. He did
not challenge the court’s decision that the search of his person
was constitutional. He admitted that Mertz was justified in
approaching Dalland about the odor of marijuana on his person,
but argued that Mertz violated Dalland’s Fourth Amendment
rights when Mertz “extend[ed] the search to include Dalland’s
vehicle.” See brief for appellant at 7.

The issue was whether there was probable cause to search
Dalland’s vehicle. The Court of Appeals concluded that the
district court erred in finding probable cause for the search
of Dalland’s vehicle based solely upon the odor of marijuana
emanating from his person. See State v. Dalland, 20 Neb.
App. 905, 835 N.W.2d 95 (2013). It distinguished Warts,
supra, and all of the cases upon which Warts relied, because
they “involved traffic stops and situations in which the officer
smelled the marijuana emanating from the vehicle.” Dalland,
20 Neb. App. at 911, 835 N.W.2d at 100. The Court of
Appeals explained:

Given that the odor remained on Dalland the entire time
he was at the law enforcement center, we can ascertain
that the odor lingered on his person for a substantial
period of time. . . . The lasting nature of Dalland’s odor,
combined with the lack of evidence in Dalland’s immedi-
ate vicinity, raised the question of where Dalland encoun-
tered marijuana and acquired the odor. While Dalland
may have encountered it in his vehicle, he may have
encountered it any number of ways and in any number of
locations throughout the day.
Id. at 914, 835 N.W.2d at 102. Accordingly, the Court of
Appeals held that the district court erred in concluding that
the odor of marijuana on Dalland’s person alone was probable
cause to search his vehicle.
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On appeal, the State argued that there was probable cause to
search Dalland’s vehicle if the odor of marijuana on Dalland’s
person was considered in conjunction with Mertz’ testimony
that prior to the search, he learned the vehicle contained
needles used for methamphetamine. Mertz’ testimony was the
only evidence to support the State’s assertion that Mertz knew
about the needles before the search. But the Court of Appeals
concluded that Mertz’ testimony should be disregarded as a
matter of law because it found that Mertz, without a reason-
able explanation, had changed his testimony from that given
in a probable cause affidavit in order to meet the exigencies of
trial. Without this testimony, the evidence showed that Mertz
did not learn about the needles until after starting the search
and that the only basis for the search was the odor of marijuana
on Dalland’s person, which the Court of Appeals concluded
was not sufficient to establish probable cause. In the absence
of probable cause, the needles were improperly admitted as
the fruit of an illegal search. Therefore, the Court of Appeals
reversed the judgment of the district court and remanded the
cause for a new trial. We subsequently granted the State’s peti-
tion for further review.

ASSIGNMENTS OF ERROR

On further review, the State assigns, restated, that the Court
of Appeals erred (1) by relying on Mertz’ probable cause affi-
davit to discredit his trial testimony even though the affidavit
was not in evidence or discussed at the suppression hearing;
(2) by concluding that Mertz was a “party,” such that the
Court of Appeals could disregard his trial testimony about the
needles as a matter of law; and (3) by holding that the smell of
marijuana alone did not provide probable cause to search the
vehicle. The central question to which all three of the State’s
assignments of error point is whether there was probable cause
for the search of Dalland’s vehicle.

ANALYSIS
Because the Court of Appeals concluded as a matter of law
that Mertz’ testimony regarding Dalland’s statements about
the needles in the vehicle should be disregarded, we examine



STATE v. DALLAND 237
Cite as 287 Neb. 231

whether the Court of Appeals erred in disregarding this testi-
mony or in determining, based on the remaining evidence, that
there was no probable cause.

SUMMARY OF ARGUMENTS

The State claims that Mertz had probable cause to conduct
the warrantless search of Dalland’s vehicle based upon the
odor of marijuana on Dalland’s person and Dalland’s state-
ment to Mertz before the search that there were needles in
the vehicle.

Dalland claims that Mertz began the search before Mertz
learned there were needles in the vehicle and that the odor of
marijuana on Dalland’s person did not provide probable cause
to search his vehicle.

The district court found that Mertz began the search after he
was told about the needles, but it did not rely upon this fact in
overruling Dalland’s motion to suppress. It concluded that the
odor of marijuana was sufficient to establish probable cause for
the warrantless search.

The Court of Appeals reversed the judgment of the district
court, holding that (1) the odor of marijuana emanating from
Dalland’s person was not probable cause to search the vehicle
and (2) Mertz’ trial testimony about searching the vehicle only
after Dalland stated there were needles inside must be disre-
garded as a matter of law.

DISREGARDING MERTZ’ TESTIMONY

Throughout this case, the State has argued that there was
probable cause to search Dalland’s vehicle because in addition
to detecting the smell of marijuana, Mertz learned before he
initiated a search of the vehicle that it contained needles used
for methamphetamine. Mertz testified that before he began the
search, Dalland said that there were needles in the vehicle. The
State alleges the Court of Appeals erred by concluding that
Mertz changed his testimony for the exigencies of trial and
was a “party,” such that his inconsistent trial testimony about
the needles should be disregarded as a matter of law. We con-
clude that the Court of Appeals erred in disregarding Mertz’
trial testimony.
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[2] A court may disregard witness testimony, as a matter of
law, under certain circumstances: “Where a party without rea-
sonable explanation testifies to facts materially different con-
cerning a vital issue, the change clearly being made to meet the
exigencies of pending litigation, such evidence is discredited
as a matter of law and should be disregarded.” Riggs v. Nickel,
281 Neb. 249, 253, 796 N.W.2d 181, 185 (2011). In applying
this rule, the important considerations are that the testimony
pertains to a vital point, that it is clearly apparent the party has
made the change to meet the exigencies of the pending case,
and that there is no rational or sufficient explanation for the
change in testimony. /d.

In prior cases, we have stated that under this proposition,
only the inconsistent testimony of a party as a witness is
subject to this rule. See, e.g., Ketteler v. Daniel, 251 Neb.
287, 556 N.W.2d 623 (1996); State v. Osborn, 241 Neb. 424,
490 N.W.2d 160 (1992); State v. Robertson, 223 Neb. 825,
394 N.W.2d 635 (1986); Insurance Co. of North America v.
Omaha Paper Stock, Inc., 189 Neb. 232, 202 N.W.2d 188
(1972); Clark v. Smith, 181 Neb. 461, 149 N.W.2d 425 (1967);
Sacca v. Marshall, 180 Neb. 855, 146 N.W.2d 375 (1966). But
we have refused to extend the rule to nonparty witnesses. See
Ketteler, supra.

As it is used in this proposition, the term “party” refers
only to those who are named in an action. In Sacca, supra, we
applied the rule only to plaintiffs. But in Momsen v. Nebraska
Methodist Hospital, 210 Neb. 45, 313 N.W.2d 208 (1981), we
noted that application of this rule is not limited to plaintiffs
but applies to any party. In more recent cases, we have held
that the rule applies only to “a party opponent.” See Osborn,
241 Neb. at 431, 490 N.W.2d at 166. Accord Robertson, supra.
A witness of the State is not a party subject to this rule. See,
Osborn, supra; Robertson, supra.

[3-5] The inconsistent testimony of a witness who is a party
to the action is treated differently from a nonparty witness.

Where it is clear that a party as a witness, to meet the
exigencies in pending litigation and without reasonable
explanation, changes such witness’ testimony and then
testifies to facts materially different concerning a vital
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issue, the subsequent and altered testimony from such
witness is discredited as a matter of law and should be
disregarded. . . . Otherwise, an inconsistent or contradic-
tory statement by a witness, who is not a party oppo-
nent, is a factor which may affect a jury’s evaluation
of a witness’ credibility or weight to be given such wit-
ness’ testimony.
Robertson, 223 Neb. at 828-29, 394 N.W.2d at 637 (citations
omitted). In other words, testimony altered for trial to meet the
exigencies of the pending litigation should be disregarded as a
matter of law only if the witness giving the testimony is a party
to the action. Contradictory testimony given by a nonparty wit-
ness is considered and weighed by the trier of fact and may be
taken into account by the trier of fact when determining cred-
ibility. See Osborn, supra.

Mertz is not a party to the instant case. The Court of Appeals
should not have disregarded Mertz’ testimony as a matter of
law and should have given deference to the district court’s
finding of fact that Mertz was told about the needles prior to
the search.

PROBABLE CAUSE FOR SEARCH

[6] When we consider Mertz’ testimony that Dalland told
him about the needles before the search, we conclude that the
district court did not err in overruling Dalland’s motion to
suppress and admitting the evidence obtained from the search
of the vehicle. Although probable cause was established for
different reasons than stated by the court, we conclude there
was probable cause for the search. “[A] correct result will not
be set aside merely because the lower court applied the wrong
reasoning in reaching that result.” State v. Chiroy Osorio, 286
Neb. 384, 389, 837 N.W.2d 66, 70 (2013).

[7,8] The Fourth Amendment to the U.S. Constitution and
article I, § 7, of the Nebraska Constitution guarantee against
unreasonable searches and seizures. State v. Wiedeman, 286
Neb. 193, 835 N.W.2d 698 (2013). But a warrantless search of
a vehicle is permissible upon probable cause that the vehicle
contains contraband. See California v. Carney, 471 U.S. 386,
105 S. Ct. 2066, 85 L. Ed. 2d 406 (1985).
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[9,10] Probable cause is a flexible, commonsense stan-
dard that depends on the totality of the circumstances. State
v. McCave, 282 Neb. 500, 805 N.W.2d 290 (2011). Probable
cause to search requires that the known facts and circum-
stances are sufficient to warrant a person of reasonable pru-
dence in the belief that contraband or evidence of a crime will
be found. J.P. v. Millard Public Schools, 285 Neb. 890, 830
N.W.2d 453 (2013).

[11,12] In the instant case, a critical factor in the probable
cause analysis is when Mertz learned about the needles in
Dalland’s vehicle. The district court made a finding of fact
that Mertz learned about the needles before he began to search
Dalland’s vehicle. In reviewing findings of fact, we “[do] not
reweigh or resolve conflicts in the evidence, but will uphold
the trial court’s findings of fact unless those findings are
clearly erroneous.” State v. Thompson, 244 Neb. 189, 192, 505
N.W.2d 673, 676 (1993). Additionally, we resolve evidentiary
conflicts in favor of the successful party, who is entitled to
“every reasonable inference deducible from the evidence.”
See State v. Pullens, 281 Neb. 828, 837, 800 N.W.2d 202,
214 (2011).

The district court was presented with two plausible but
conflicting accounts of the events surrounding the search of
Dalland’s vehicle. Both Dalland and Dahl testified that Mertz
asked about the needles after he entered the vehicle to per-
form the search. But Mertz stated at several points throughout
his testimony that he learned the vehicle contained needles
used for methamphetamine before he searched the vehicle.
On cross-examination, Dalland quoted from the police report,
without offering it into evidence, to “refresh [Mertz’] recol-
lection” whether Dalland told him about the needles before
or after starting to search the vehicle. When so confronted,
Mertz agreed his report stated that Dalland denied having
any drugs or paraphernalia. But immediately thereafter, Mertz
denied that he learned about the needles during the search of
the vehicle and insisted that he asked about the needles while
he was searching Dalland and before searching the vehicle.
Mertz testified he was confident that he asked Dalland about
the needles while he was searching Dalland’s person because
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Mertz had never searched an individual without asking about
sharp objects such as needles.

The district court’s decision to accept Mertz’ version of the
facts over that of Dalland and Dahl was not clearly erroneous.
The weight and credibility of the testimony of these witnesses
was for the trier of fact. See Thompson, supra. Mertz con-
sistently testified that Dalland mentioned the needles before
Mertz started to search the vehicle. We give due weight to
the district court’s determination that Mertz learned about the
needles before he began to search Dalland’s vehicle. See In re
Interest of Ashley W., 284 Neb. 424, 821 N.W.2d 706 (2012).

Since Mertz learned prior to searching Dalland’s vehicle
that it contained needles used for methamphetamine, Mertz
could reasonably believe that he would find drug parapherna-
lia or other contraband in the vehicle. This reasonable belief
was only strengthened by the fact that there was an odor of
marijuana emanating from Dalland’s person. The combination
of the odor and Dalland’s statement prior to the search that
the vehicle contained needles used for methamphetamine sup-
plied facts and circumstances sufficient to warrant a person
of reasonable prudence in the belief that contraband would
be found in the vehicle. The district court did not err in over-
ruling Dalland’s motion to suppress the evidence found as a
result of the search of Dalland’s vehicle and admitting that
evidence at trial.

Because we find probable cause for the search based on the
combined facts that Dalland smelled of burnt marijuana and
that he admitted prior to the search of his vehicle to having
needles in the vehicle, we do not reach the question whether
the odor of marijuana emanating from Dalland was sufficient
to establish probable cause.

CONCLUSION
For the aforementioned reasons, we reverse the decision of
the Court of Appeals and remand the cause with direction that
the Court of Appeals issue a judgment affirming Dalland’s
conviction and sentence.
REVERSED AND REMANDED WITH DIRECTION.
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CONNOLLY, J.
SUMMARY

This workers’ compensation appeal presents a due process
issue. The original trial judge retired while the case was on
appeal. The original trial judge found that the appellee, Adam
Liljestrand, was permanently and totally disabled. The appel-
lant, Dell Enterprises, Inc., doing business as The Dundee
Dell (Dell), sought review with a three-judge review panel.
The review panel remanded the cause because it was not clear
how the judge had treated the presumption of correctness
afforded to the vocational rehabilitation specialist’s opinion of
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Liljestrand’s disability. Dell appealed, and the Nebraska Court
of Appeals affirmed." But it left it to the chief judge of the
Workers’ Compensation Court how to instruct the new trial
judge on remand.

On remand, the case was assigned to a new trial judge, who
reviewed the record and issued an order without an eviden-
tiary hearing. The new trial judge found that Liljestrand had
rebutted the presumption afforded to the specialist’s opinion.
We granted Dell’s motion to bypass the Court of Appeals.
We conclude that this procedure violated due process because
the witnesses’ credibility was relevant to the issues presented
at trial. We reverse the order and remand the cause for a
new trial.

BACKGROUND

Liljestrand originally injured his back in September 2001
while he was working for Dell as a bartender. After surgery,
Liljestrand was given work restrictions of 30 pounds for lift-
ing and no repetitive bending or twisting. He required alter-
native sitting or standing every 2 hours. In September 2002,
the agreed-upon vocational rehabilitation specialist, Ronald
Schmidt, concluded that Liljestrand had sustained a 60- to
65-percent loss of earning power. Schmidt recommended that
Liljestrand attend college for retraining as a financial advisor.
The original trial court awarded Liljestrand vocational rehabili-
tation, which ended in 2004. Liljestrand eventually secured a
job as an independent contractor providing financial advice to
clients regarding insurance and mutual funds. But he reported
that the narcotic pain medications he had to take for his back
pain made him groggy and sleepy. He felt unable to advise
clients about their financial affairs. Because of his lack of
mental acuity and inability to sit for prolonged periods, he also
could not perform the work in a subsequent position he took in
recruiting nurses. He was last employed in May 2008.

In 2010, the surgeon reexamined Liljestrand and deter-
mined that he was suffering from mechanical low-back pain

U Liljestrand v. Dell Enters., No. A-11-925, 2012 WL 3591087 (Neb. App.
Aug. 21, 2012) (selected for posting to court Web site).
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and referred him to a pain clinic. He concluded that the
restrictions that he originally ordered had not changed but
deferred to the judgment of physicians who were currently
treating Liljestrand’s pain. A different physician, however,
determined that Liljestrand had scar tissue from the sur-
gery and further disk herniation that was causing his current
pain. He diagnosed Liljestrand with “failed back syndrome”
and determined that his condition had deteriorated since his
2002 loss of earning power evaluation. He believed that
Liljestrand’s medications were appropriate and that he was
totally disabled.

In November 2010, Liljestrand’s then vocational rehabili-
tation specialist, Stephen Schill, prepared a loss of earning
capacity report. Schill believed that Liljestrand was unemploy-
able and was permanently and totally disabled. In January
2011, Schmidt, the 2002 specialist, provided an updated loss
of earning capacity report. Schmidt determined that Liljestrand
had access to many sedentary jobs and that his loss of earning
capacity was 34 percent. He discredited Schill’s analysis and
noted that Liljestrand’s ability to care for his two preschool
daughters while his wife worked showed that he had some
flexibility and strength.

At the 2011 hearing, the sole issue was the nature and extent
of Liljestrand’s permanent disability. The trial court found
Liljestrand’s testimony credible that he needed his current
medications to control his back pain and that these medica-
tions reduced his mental acuity. The judge concluded that
Liljestrand’s loss of earning capacity had increased since the
original assessment and that he was completely disabled as of
October 2010 because of the effect of his medications, coupled
with his physical restrictions. He did not mention the rebut-
table presumption of correctness afforded to Schmidt’s report.?
The review panel concluded that it could not tell whether the
trial judge had considered the presumption afforded Schmidt’s
report and determined that it must remand the cause for
that purpose.

2 See Neb. Rev. Stat. § 48-162.01(3) (Reissue 2010).
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COURT OF APPEALS’ DECISION

On appeal, the Court of Appeals determined that the review
panel’s order was final because it effectively vacated the trial
judge’s order, thus affecting Liljestrand’s substantial right:

We think it goes without saying that a remand to a lower
tribunal of necessity cancels out all or part of the lower
tribunal’s original decision. . . . .

. . . [W]hen the review panel’s decision is read in its
entirety, it is clear that the intent was a remand for deter-
mination of the applicability of the presumption of cor-
rectness to Schmidt’s opinion, or whether such had been
overcome by rebutting evidence from Schill. . . .

... [I]t is clear that the effect of the remand, of neces-
sity, is to take away the award of permanent total dis-
ability from Liljestrand. Without this appeal, there would
be further proceedings by the trial judge to determine the
extent of permanent disability. The trial judge is directed
to determine the applicability of the statutory presump-
tion concerning the agreed-upon vocational rehabilitation
counselor’s second opinion rendered January 21, 2011 —
necessarily meaning that the trial judge must decide the
case anew after the consideration of the issue and evi-
dence which was not discussed in the trial judge’s original
decision. Accordingly, Liljestrand’s substantial right is
affected, as he has now lost his permanent and total dis-
ability award.?

The Court of Appeals declined to infer that the trial judge
had found the presumption rebutted, because Workers’ Comp.
Ct. R. of Proc. 11 (2011), as amended, requires sufficient find-
ings to provide meaningful appellate review:

In this case, we need factual findings and a rationale con-
cerning whether the presumption of correctness applied
or had been rebutted . . . . Our jurisprudence is that in
such circumstance, the remedy is to remand to the trial
judge for a determination of the unresolved issue, upon
the previous record. . . . We note in passing that in Hale,

3 Liljestrand, supra note 1,2012 WL 3591087 at *4-5.
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supra,* the Supreme Court vacated the trial judge’s deci-
sion on the issue where there was no compliance with
Rule 11. This result serves to reinforce our conclusion
in our jurisdiction discussion that the review panel’s
decision in the instant case affects Liljestrand’s sub-
stantial rights and that thus, the review panel’s decision
is appealable.’
But the Court of Appeals noted that the trial judge had retired
and could not render the new decision: “Thus, we leave the
determination of who shall become the trial judge and follow
the directions of the review panel in the hands of the chief
judge of the compensation court.”®

PROCEEDINGS ON REMAND

The case was assigned to a new judge on remand, without
instructions to conduct a new hearing. In December 2012,
the new trial judge issued an “Award on Mandate” order. He
concluded that the Court of Appeals’ mandate required him to
review the previous record and issue a new order. After review-
ing the record, he concluded that the evidence presented at the
trial had rebutted Schmidt’s updated report. He noted that at
the 2011 hearing, Schmidt believed Liljestrand’s loss of earn-
ing capacity had decreased because of his vocational training.
But Schmidt had admitted that he did not know the effect that
Liljestrand’s medications would have on his employability. The
new trial judge concluded that Schmidt had not attempted to
verify the effect of these medications but that the second phy-
sician’s report had documented the effect of the medications.
Because Schmidt did not consider this report or Liljestrand’s
reports of his actual experiences, his opinion was incorrect.
In addition, based on the previous record, the new trial judge
ruled that Liljestrand was permanently and totally disabled as
of October 5, 2010, and awarded him permanent disability ben-
efits of $508 per week.

4 See Hale v. Standard Meat Co., 251 Neb. 37, 554 N.W.2d 424 (1996).
3 Liljestrand, supra note 1,2012 WL 3591087 at *6.
1d. at *7.
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ASSIGNMENTS OF ERROR
Dell assigns that the court erred in (1) failing to con-
duct a new trial or abide by procedural due process require-
ments and (2) finding that Liljestrand was permanently and
totally disabled.

STANDARD OF REVIEW
[1-3] The construction of a mandate issued by an appel-
late court presents a question of law.” Whether the procedures
afforded an individual comport with constitutional require-
ments for procedural due process presents a question of law.8
We independently review questions of law decided by a
lower court.’

ANALYSIS

Dell contends that the new trial judge violated its due proc-
ess rights by issuing an order without notice or an opportunity
to be heard on the meaning of the mandate, to present evidence,
or to cross-examine witnesses. Dell argues the procedure was
constitutionally deficient because a workers’ compensation
judge is the sole judge of the witnesses’ credibility and the
successor judge had no opportunity to assess their credibility.
Instead, Dell argues the successor trial judge acted as an appel-
late judge by issuing an order based solely from his reading
the record. It cites cases from other jurisdictions holding that
due process requires a decision to be entered by the judge who
heard the evidence and observed the witnesses.

Liljestrand, of course, sees it differently. He argues that the
only issue on remand was whether the evidence had rebutted
the presumption of correctness afforded Schmidt’s report and
that due process did not require a new trial on all the issues.
But this argument ignores the effect of the Court of Appeals’
decision and the trial court’s rulings on remand.

7 Pennfield Oil Co.v. Winstrom, 276 Neb. 123, 752 N.W.2d 588 (2008).

8 Travelers Indem. Co. v. Gridiron Mgmt. Group, 281 Neb. 113,794 N.W.2d
143 (2011).

® Moyera v. Quality Pork Internat., 284 Neb. 963, 825 N.W.2d 409 (2013).
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The Court of Appeals found that it had jurisdiction over the
first appeal because the effect of the review panel’s remand
was to “take away” the award of permanent total disability."
The Court of Appeals further stated that deciding whether
the presumption of correctness was rebutted would neces-
sarily mean that the new trial judge “must decide the case
anew.”"" The correctness of these conclusions are not before
us, but the decision can only reasonably be interpreted as
concluding that the award order was vacated by the Court of
Appeals’ affirmance.

That conclusion was the law of the case on remand, and the
successor trial judge accordingly treated the original order as
vacated. He did not limit his order to whether the evidence had
rebutted the presumption. He also ruled on Liljestrand’s entitle-
ment to disability benefits, and Liljestrand argues on appeal
that this finding was correct.

[4,5] State courts generally agree that a successor judge
may not make a decision based on conflicting evidence that
a predecessor judge heard,'” although courts sometimes dif-
fer when the parties have consented to the procedure or have
agreed to the facts underlying an issue of law.!* We agree with
this general rule. It rests upon the principle that “due process
entitles a litigant to have all the evidence submitted to a single
judge who can see the witnesses testify and, thus weigh their
testimony and judge their credibility.”'

Moreover, the rule is consistent with the reason that we
defer to a trial court’s findings of fact. We have stated that

10 Liljestrand, supra note 1, 2012 WL 3591087 at *5.
N rd.
12 See Annot., 84 A.L.R.5th 399 (2000).

13 Compare Smith v. Freeman, 232 111. 2d 218, 902 N.E.2d 1069, 327 IIl.
Dec. 683 (2009) (parties may waive their due process right to have
issues decided by successor judge if waiver is knowing, intelligent act),
with Moore Golf v. Lakeover Golf & Country Club, 49 A.D.2d 583,
370 N.Y.S.2d 156 (1975) (holding that despite parties’ stipulation to
procedure, new trial was necessary where case hinged on credibility of
trial witnesses).

14 See Smith, supra note 13, 232 T11. 2d at 223, 902 N.E.2d at 1071, 327 Ill.
Dec. at 685.
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in a bench trial of an action at law, the trial court is the sole
judge of the witnesses’ credibility and the weight to be given
their testimony."” Even under more lenient standards of review,
we generally defer to a trial court’s assessment of conflicting
evidence because the trial court had the advantage of hearing
and observing important parts of evidence that are not readily
apparent from a cold record.'® These principles weigh against a
successor judge’s making findings of fact from a transcript of
proceedings before a different judge.

We need not consider here any exceptions that other courts
have recognized because none are presented by this record. The
parties did not consent to this procedure, and they clearly pre-
sented conflicting evidence at the original hearing whether the
presumption should be rebutted. Moreover, the issues involved
the credibility of witnesses.

It is true that Schmidt admitted to not considering the effect
of pain medications on Liljestrand’s ability to work. But he
also testified that no physician provided him with restrictions
based on Liljestrand’s medications and that Nebraska law
prohibited him from investigating this information himself.
Liljestrand challenged this assertion. Similarly, Dell challenged
both Liljestrand and his wife about why they would leave their
two young children in Liljestrand’s care if he could not drive
or care for their needs because of his medications or physical
restrictions. These witnesses’ credibility was clearly at issue
both for determining whether the presumption of correctness
afforded Schmidt’s opinion had been rebutted and whether
Liljestrand was totally disabled.

We reverse, because the successor judge’s ruling on these
issues without a new evidentiary hearing violated Dell’s
right to due process. We remand the cause to the Workers’
Compensation Court for a new trial.

REVERSED AND REMANDED FOR A NEW TRIAL.

S Henderson v. City of Columbus, 285 Neb. 482, 827 N.W.2d 486 (2013).

16 See, e.g., Caniglia v. Caniglia, 285 Neb. 930, 830 N.W.2d 207 (2013);
U.S. Cold Storage v. City of La Vista, 285 Neb. 579, 831 N.W.2d 23
(2013); Coffey v. Coffey, 11 Neb. App. 788, 661 N.W.2d 327 (2003).
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Insurance: Contracts: Appeal and Error. An insurance policy’s interpretation
presents a question of law that an appellate court decides independently of the
trial court.

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the court granted the judgment and gives such party the benefit of all rea-
sonable inferences deducible from the evidence.

Insurance: Contracts: Appeal and Error. An insurance policy is a contract. An
appellate court construes insurance contracts like any other contract, according to
the meaning of the terms that the parties have used.

: . When an insurance contract’s terms are clear, an appellate
court gives them their plain and ordinary meaning as a reasonable person in the
insured’s position would understand them.

Insurance: Contracts: Words and Phrases: Appeal and Error. When an insur-
ance contract is ambiguous, an appellate court will construe the policy in favor
of the insured. A contract is ambiguous when a word, phrase, or provision in the
contract has, or is susceptible of, at least two reasonable but conflicting interpre-
tations or meanings.

Insurance: Contracts: Appeal and Error. An appellate court’s goal in
interpreting insurance policy language is to give effect to each provision of
the contract.

Appeal from the District Court for Sarpy County: Davip K.

ARTERBURN, Judge. Affirmed.
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CONNOLLY, J.
SUMMARY
Ryan Wheeler, Rick Wheeler’s son, allegedly sexually
assaulted Joshua McCrary and Maren McCrary’s minor daugh-
ter, C.M. The McCrarys sued Rick for negligence. American
Family Mutual Insurance Company (American Family), Rick’s
liability insurer, sought a declaratory judgment that its pol-
icies did not cover Rick, which request the district court
granted. The primary issue is whether a severability clause,
which requires that the insurance be applied separately to each
insured, changes the effect of (or renders ambiguous) exclu-
sions which would otherwise bar coverage for Rick. We con-
clude that it does neither. We affirm.

BACKGROUND

INSURANCE POLICIES

Rick has two liability insurance policies with American
Family: a homeowners’ policy that includes personal liability
coverage and a separate personal liability umbrella policy.
Both he and Ryan are insureds under the policies. Both
policies provide personal liability coverage; the homeowners’
policy, for example, provides coverage for “compensatory
damages for which any insured is legally liable because of
bodily injury or property damage caused by an occurrence.”
Both policies define an “occurrence,” as an accident or expo-
sure to conditions which results in bodily injury or prop-
erty damage.

Both policies also contain a long list of exclusions from
coverage. As relevant here, the homeowners’ policy contains
exclusions for “Abuse” and “Intentional Injury.” The “Abuse”
exclusion reads:

We will not cover bodily injury or property damage for
any insured who participates in, acquiesces to or in any
way directs any act of sexual molestation or contact,
corporal punishment, or physical or mental abuse of a
sexual nature.
The “Intentional Injury” exclusion reads:

We will not cover bodily injury or property damage
caused intentionally by or at the direction of any insured
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even if the actual bodily injury or property damage is dif-
ferent than that which was expected or intended from the
standpoint of any insured.

As relevant here, the umbrella policy also contains exclu-
sions for “Sexual Abuse” and “Intentional Injury.” The “Sexual
Abuse” exclusion reads:

We will not cover injury arising out of or resulting
from any:

a. Actual or alleged sexual molestation;

b. Corporal punishment; or

c. Physical or mental abuse of a person by an insured.

The “Intentional Injury” exclusion reads:

We will not cover injury caused by or at the direction of
any insured even if the actual injury is different than that
which was expected or intended from the standpoint of
any insured. This exclusion does not apply to personal
injury when your actions are not fraudulent, criminal
or malicious.

Both policies contain identical “Severability of Insurance”
clauses, which provide: “This insurance applies separately to
each insured. This condition will not increase our limit for any
one occurrence.”

FacTuAL AND PROCEDURAL
BACKGROUND

The McCrarys sued Rick and Ryan for Ryan’s alleged
sexual assault of C.M. The McCrarys sued Ryan for intentional
assault, and the McCrarys sued Rick for negligently failing to
warn the McCrarys of Ryan’s dangerous nature and for negli-
gently supervising Ryan. Rick submitted a claim for coverage
to American Family for the McCrarys’ claims against him.
American Family assumed Rick’s defense under a reservation
of rights.

After doing so, American Family filed a complaint for
declaratory judgment. Specifically, American Family —based
on Ryan’s alleged intentional conduct and the exclusions in its
policies—sought a judgment that its policies did not “provide
liability coverage to Rick . . . for the claims of the [McCrary]
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Defendants and that American Family [had] no duty to defend
or indemnify Rick . . . in the [McCrary] lawsuit.” Rick and the
McCrarys both filed answers generally contesting American
Family’s position and requesting attorney fees.

American Family then moved for summary judgment, which
the district court granted. The court, after reciting the general
factual and procedural history, noted that the parties did not
dispute that Ryan’s alleged conduct was both an intentional
act and sexual molestation or abuse. The court noted that all
of the parties agreed that the policies did not provide coverage
for Ryan.

The court then recited the various exclusions in the insur-
ance policies. Relying on Volquardson v. Hartford Ins. Co.,' the
court ruled that the “an insured” and “any insured” language
contained in the exclusions was clear and unambiguous. The
court concluded:

[I]t is clear that the loss claimed by Defendants McCrary
was caused intentionally by someone insured under the
policy. Additionally, the loss claimed by Defendants
McCrary was caused by the sexual abuse committed
by Ryan . . ., an insured under the policy. As such, the
intentional act exclusion and the sexual abuse exclusion
exclude[] coverage to all insureds.

The court then addressed the effect, if any, of the “Severability
of Insurance” clause on the policies’ coverage. The court noted
that this was an issue of first impression in Nebraska and that
in other jurisdictions, a split in authority existed. After ana-
lyzing cases addressing the issue,” the court concluded that
“the clear language of the exclusions in [the] policies bar[s]
coverage to [Rick] for the claims being made by Defendants
McCrary, irrespective of the severability clause.” The court
granted American Family summary judgment.

' Volquardson v. Hartford Ins. Co., 264 Neb. 337, 647 N.W.2d 599 (2002).

% See, e.g., American Family Mut. Ins. Co. v. Bower, 752 F. Supp. 2d 957
(N.D. Ind. 2010); Chacon v. American Family Mut. Ins. Co., 788 P.2d 748
(Colo. 1990); Caroff v. Farmers Ins. Co. of Wash., 155 Wash. App. 724,
261 P.3d 159 (1999).
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ASSIGNMENTS OF ERROR

The McCrarys assign, restated, that the court erred in (1)
ruling that the “Severability of Insurance” clause did not
require that Rick’s coverage be determined based solely on
Rick’s conduct; (2) ruling that the “Severability of Insurance”
clause did not create ambiguity in the policies’ coverage; and
(3) failing to award the McCrarys attorney fees.

On cross-appeal, Rick assigns that the court erred in mak-
ing any rulings as to Ryan, over whom it did not have per-
sonal jurisdiction.

STANDARD OF REVIEW

[1,2] An insurance policy’s interpretation presents a ques-
tion of law that we decide independently of the trial court.’?
In reviewing a summary judgment, an appellate court views
the evidence in the light most favorable to the party against
whom the court granted the judgment and gives such party
the benefit of all reasonable inferences deducible from the
evidence.*

ANALYSIS

The parties agree that if there were no severability clause, the
exclusions would bar coverage for Rick (based on Ryan’s con-
duct). The issue, then, is whether the severability clause affects
the exclusions’ otherwise clear application. The McCrarys
argue that the effect of the severability clause is to treat each
insured as if he had his own insurance policy. That being the
case, and because Rick’s liability hinges on his own alleged
negligence,” the McCrarys argue coverage for Rick must be
determined based solely on Rick’s alleged negligence. And if
that were true, the policies would cover Rick. Alternatively, the
McCrarys argue that the severability clause (when read with

3 See, e.g., Federated Serv. Ins. Co. v. Alliance Constr., 282 Neb. 638, 805
N.W.2d 468 (2011)

4.

5 See, Sinsel v. Olsen, 279 Neb. 38, 777 N.W.2d 54 (2009); Popple v. Rose,
254 Neb. 1, 573 N.W.2d 765 (1998), abrogated on other grounds, A.W. v.
Lancaster Cty. Sch. Dist. 0001, 280 Neb. 205, 784 N.W.2d 907 (2010).
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the exclusions) at least renders the policies ambiguous, which
we must construe in favor of coverage.

[3-5] We begin by setting forth certain well-known prin-
ciples for interpreting insurance policies. An insurance policy
is a contract.® We construe insurance contracts like any other
contract, according to the meaning of the terms that the par-
ties have used.” When an insurance contract’s terms are clear,
we give them their plain and ordinary meaning as a reasonable
person in the insured’s position would understand them.® But
when an insurance contract is ambiguous, we will construe the
policy in favor of the insured.” A contract is ambiguous when
a word, phrase, or provision in the contract has, or is suscep-
tible of, at least two reasonable but conflicting interpretations
or meanings."”

The severability clause in each policy reads: “This insur-
ance applies separately to each insured. This condition will
not increase our limit for any one occurrence.” Severability
clauses are common in insurance contracts, as is this particular
language.!! Historically, severability clauses became part of the
standard insurance industry form contract in 1955 to clarify
“‘what insurance companies had intended all along, namely
that the term “the insured” in an exclusion refer[red] merely
to the insured claiming coverage.’”'> As noted by the parties,
however, the question is not how the severability clause affects
exclusions referencing “the insured,” but, rather, how it affects
exclusions (such as the ones in this case) referencing ‘“an
insured” or “any insured.”

® Guerrier v. Mid-Century Ins. Co., 266 Neb. 150, 663 N.W.2d 131 (2003).
7 See Federated Serv. Ins. Co., supra note 3.

8 See id.

° See Guerrier, supra note 6.

1014d.

" See, e.g., United Services Auto. Ass’n v. Neary, 307 P.3d 907 (Alaska
2013).

12 Michael Carbone, Inc. v. General Acc. Ins. Co., 937 F. Supp. 413, 419
(E.D. Pa. 1996) (citing State, Dept. of Transp. v. Houston Cas., 797 P.2d
1200 (Alaska 1990)). See, also, Ohio Cas. Ins. Co. v. Holcim (US), 744 F.
Supp. 2d 1251 (S.D. Ala. 2010).
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Courts across the country have grappled with this issue,
and there is a split in authority.”” Commentators also dis-
agree.'* A majority conclude that severability clauses do not
nullify plainly worded exclusions and that they therefore
have no effect on exclusions referencing “an insured” or
“any insured.”’ A minority conclude that severability clauses
require that “insurance coverage and any exclusion of cover-
age . . . be judged [solely] on the basis of [each insured’s]
particular conduct and acts within [the insured’s] control.”'®
Or at the very least, they conclude that severability clauses
create ambiguity as to the scope of exclusions referencing
“an insured” or “any insured,” which a court must construe in
favor of coverage.!”

A good example of the rationale behind the majority posi-
tion is American Family Mutual Ins. Co. v. Corrigan.'® In that
case, Mark Francke pleaded guilty to child endangerment for
injuries suffered by Jeffrey and Kirsten Corrigan’s child while
at Mark’s daycare. Mark ran his daycare in the home of his
father, Harold Francke. The Corrigans sued Mark “based on
his allegedly negligent, reckless, and/or intentional conduct
resulting in serious harm to” their child, and they sued Harold
for various claims of negligence, including failure to warn
and failure to supervise.!” Harold’s liability insurer sought a
declaratory judgment that its policy did not cover the claims.

3 Compare, e.g., Holcim (US), supra note 12, and American Family Mut.
Ins. Co.v. Corrigan, 697 N.W.2d 108 (Iowa 2005), with Bower, supra note
2, and Minkler v. Safeco Ins. Co. of America, 49 Cal. 4th 315, 232 P.3d
612, 110 Cal. Rptr. 3d 612 (2010).

Compare, e.g., 3 Allan D. Windt, Insurance Claims & Disputes:
Representation of Insurance Companies and Insureds § 11.8 (6th ed.
2013); 3 New Appleman Law of Liability Insurance § 20.02[7][c] (rev.
ed. 2013); Hazel Glenn Beh, Tort Liability for Intentional Acts of Family
Members: Will Your Insurer Stand by You?, 68 Tenn. L. Rev. 1 (2000).

See, e.g., Holcim (US), supra note 12.

16 Bower, supra note 2, 752 F. Supp. 2d at 971.
See, e.g., Minkler, supra note 13.

Corrigan, supra note 13.

1 1d. at 110.
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As to the claims against Harold, the trial court disagreed and
concluded that the various exclusions did not apply to Harold,
because the Corrigans “‘[did] not seek to hold Harold vicari-
ously liable for Mark’s actions, but assert[ed] separate claims
against Harold for negligence.””®

On appeal, the Iowa Supreme Court focused solely on
the policy’s criminal acts exclusion (finding it dispositive),
and reversed. That exclusion stated that the insurer would
not “‘cover bodily injury or property damages arising out of

. violation of any criminal law for which any insured is
convicted.””*" The court concluded that the exclusion’s plain
language barred coverage not only for Mark, but also for
Harold. And the court rejected the Corrigans’ argument that
the policy’s severability clause, which stated that the insurance
“‘applie[d] separately to each insured,”” mandated a differ-
ent result.?

The court acknowledged that it had held differently in a prior
case involving a severability clause, but noted that that case
involved an exclusion referencing “the insured” rather than
“any insured.” The court explained that “[the insurer’s] use of
the term ‘any insured’ in its criminal acts exclusion unambigu-
ously conveyled] an intent to exclude coverage when recovery
is sought for bodily injury proximately caused by the criminal
act of any insured.”” Although the Corrigans suggested that
the severability clause required that Harold be viewed as the
sole insured under the policy, the court concluded that such an
interpretation was unreasonable “[b]ecause the language of the
exclusion clearly contemplate[d] its applicability to multiple
insureds under the policy . . . .”* And the court concluded
that to interpret the policy as the Corrigans suggested “would
require [the] court to conclude the term ‘the insured’ mean([t]
the same as ‘any insured,”” a conclusion it had rejected in the

0 1d. at 111.

2 Id. at 112.

2 See id.

2 Id. at 116 (emphasis in original).
% Id.
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past.” Because such an interpretation was unreasonable, the
court concluded that the severability clause did not render the
exclusion ambiguous and that the exclusion’s plain language
excluded Harold from coverage under the policy.?

A good example of the rationale behind the minority posi-
tion is American Family Mut. Ins. Co. v. Bower.?" In that case,
Jonathan Bower sexually molested a minor. The minor sued
Bower and, as relevant here, also sued Bower’s parents for
their alleged negligence in Bower’s assaults. Bower’s parents
sought coverage under their homeowners’ insurance liability
policies. Their insurer then sought declaratory judgment that
its policies (by way of multiple exclusions from coverage) did
not cover the claims against Bower’s parents. As here, the poli-
cies contained certain exclusions referencing “any insured” and
also contained a severability clause stating that *“‘this insurance
applies separately to each insured.’”*

The federal district court concluded that those exclusions
did not bar coverage for Bower’s parents. Regarding the insur-
er’s argument that the severability clause had no effect on
the unambiguous exclusions referencing “any insured,” the
court disagreed. The court concluded that “adopting [the insur-
er’s] reasoning . . . would make the severability provision
superfluous.”? The court then reasoned:

[A] reasonable insured would believe from the sever-
ability provision that [his or her] insurance coverage and
any exclusion of coverage would be judged on the basis
of [the insured’s] particular conduct and acts within [his
or her] control. To then exclude coverage on the basis
of another insured’s conduct creates a conflict between
the two provisions and denies the reasonable insured
the coverage protection which the severability provi-
sion affords.*

B Id.

% See Corrigan, supra note 13.

2T Bower, supra note 2.
2 See id. at 962.
2 Id. at 970.

0 1d. at 971.



AMERICAN FAM. MUT. INS. CO. v. WHEELER 259
Cite as 287 Neb. 250

As such, the court held that the severability clause required
the exclusions to be applied to each insured based on each
insured’s own conduct.!

Summed up, the majority position emphasizes the plain
meaning of the “an insured” or “any insured” language in
a particular exclusion.’? It emphasizes that the severability
clause’s command to apply the insurance separately to each
insured does not change the exclusion’s plain language or
create ambiguity in its application.® The minority position,
on the other hand, concludes that the severability clause’s
command to apply the insurance separately to each insured
requires that each insured’s conduct be analyzed as if he or
she were the only insured under the policy.** Or, at the very
least, such an interpretation is a reasonable one, making
the policy ambiguous, which a court must construe in favor
of coverage.®

We find the majority position more persuasive and adopt
it here. It is consistent with our oft-stated approach to give
language in an insurance contract its plain meaning.** We
have in the past concluded that the “an insured” language,
and implicitly the “any insured” language, is clear and unam-
biguous.’’” Such language means what it says, and the sev-
erability clause does not operate to override this clear and
unambiguous language.*® In other words, applying the insur-
ance separately to each insured, as the severability clause
requires, does not change that the exclusions reference “an
insured” or “any insured.” As one appellate court explained,

31 See Bower, supra note 2.

3 See, e.g., Corrigan, supra note 13.

3 See, e.g., Holcim (US), supra note 12; Chacon, supra note 2.
3 See, e.g., Bower, supra note 2.

3 See, e.g., Minkler, supra note 13; Premier Ins. Co. v. Adams, 632 So. 2d
1054 (F1. App. 1994).

36 See Federated Serv. Ins. Co., supra note 3.
37 See Volquardson, supra note 1.

¥ See, Corrigan, supra note 13; T.B. ex rel. Bruce v. Dobson, 868 N.E.2d
831 (Ind. App. 2007); Argent v. Brady, 386 N.J. Super. 343,901 A.2d 419
(2006); Caroff, supra note 2.
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“The act of applying the policy separately to each insured
does not alter or create ambiguity in the substance or sweep
of the exclusion.”®

[6] Our goal in interpreting insurance policy language is to
give effect to each provision of the contract.** Adopting the
minority position would render the “an” or “any” language
superfluous, while adopting the majority position would not.*!
Further, we do not agree with the McCrarys’ argument that the
majority position renders the severability clause meaningless.
First, the severability clause affects the interpretation of exclu-
sions referencing “the insured.”** There are such exclusions in
these policies, such as the “Illegal Consumption of Alcohol”
exclusion. And second, as American Family explained at oral
argument, the severability clause still has application outside of
its role in interpreting the scope of exclusions.®

Here, the exclusions (generally speaking) bar coverage for
injuries intentionally caused by “any insured” and injuries
resulting from sexual abuse by “an insured” or “any insured.”
The meaning of that language is plain. We hold that a sever-
ability clause stating that the insurance “applies separately to
each insured” does not change that language, its meaning, or
its application. We agree with the district court that the poli-
cies excluded Rick from coverage for injuries resulting from
the alleged intentional sexual abuse of C.M. committed by
Ryan (an “insured” under the policies). We conclude that the
McCrarys’ first two assigned errors lack merit. As for the third,
in which the McCrarys ask for attorney fees, we note that such
fees are not warranted because judgment for American Family
is proper.*

3 SECURA Supreme Insurance Company v. M.S.M., 755 N.W.2d 320, 329
(Minn. App. 2008).

See Guerrier, supra note 6.

See, Adams, supra note 35; Worcester Mutual Ins. Co. v. Marnell, 398
Mass. 240, 496 N.E.2d 158 (1986).

See Holcim (US), supra note 12.
See 3 Windt, supra note 14.

# See Neb. Rev. Stat. § 44-359 (Reissue 2010). See, also, American Family
Ins. Group v. Hemenway, 254 Neb. 134, 575 N.W.2d 143 (1998).
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We briefly note Rick argues on cross-appeal that the dis-
trict court lacked personal jurisdiction over Ryan and that,
so, any rulings as to Ryan were void.* All the parties agree
on this point, as do we, though it seems to us that the court’s
observations as to Ryan were simply incidental to determin-
ing whether Rick was covered under the policy. But to the
extent the court’s order makes rulings as to Ryan, such rulings
are ineffectual.

CONCLUSION
We conclude that the severability clause does not affect the
unambiguous language of the policies’ exclusions, which bar
coverage for Rick.
AFFIRMED.
WRIGHT, J., not participating.

4 See, Johnson v. Johnson, 282 Neb. 42, 803 N.W.2d 420 (2011); In re
Interest of William G., 256 Neb. 788, 592 N.W.2d 499 (1999).

CARLA MCcKINNEY, APPELLANT, V. MATTHIAS 1. OKOYE
AND NEBRASKA FORENSIC MEDICAL
SERVICES, P.C., APPELLEES.

842 N.W.2d 581

Filed January 31, 2014. No. S-13-155.

1. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against
whom the judgment was granted and gives that party the benefit of all reasonable
inferences deducible from the evidence.

2. Actions: Proof. In a malicious prosecution case, the conjunctive elements for the
plaintiff to establish are (1) the commencement or prosecution of the proceeding
against the plaintiff, (2) its legal causation by the present defendant, (3) its bona
fide termination in favor of the plaintiff, (4) the absence of probable cause for
such proceeding, (5) the presence of malice therein, and (6) damages.

3. Actions: Public Officers and Employees: Liability. A person who supplies
information to prosecuting authorities is not liable for the prosecutors’ action so
long as any ensuing prosecution is left entirely to the officials’ discretion.

4. Actions: Public Officers and Employees. A prosecution is not considered the
result of the prosecuting authorities’ independent discretion if the informant
either (1) directs or counsels officials in such a way so as to actively persuade
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and induce the officers’ decision or (2) knows that the information provided is
false or misleading.

. A person who knowingly provides false or misleading information
to a public officer may be liable for malicious prosecution even if that person
brought no pressure to bear on the public officer and left the decision to prosecute
entirely in the hands of that public officer.

Negligence: Expert Witnesses: Testimony: Intent. Expert testimony may estab-
lish a professional’s conduct was so far afield of accepted professional standards
or so divergent from the conduct of any minimally competent professional that it
is reasonable to infer a knowing or intentional state of mind.

Intent: Proof. State of mind is difficult to prove, and rarely will the plaintiff be
able to provide a “smoking gun.”

Summary Judgment: Intent. Cases where the underlying issue is one of motive
or intent are particularly inappropriate for summary judgment.

Actions: Intent: Proof. Legal causation in a malicious prosecution action is
demonstrated when but for the false or misleading information, the decision to
prosecute would not have been made.

Probable Cause: Proof. If there is insufficient undisputed evidence to show
probable cause as a matter of law, the question of probable cause is a mixed ques-
tion of fact and law.

Actions: Probable Cause. The element of probable cause in a malicious pros-
ecution action is evaluated from the perspective of the defendant in the action
who is allegedly legally responsible to the plaintiff for the prosecution, not from
the perspective of the nonparty prosecuting officials.

Criminal Law: Probable Cause. The question of probable cause is whether a
person in the defendant’s position had reasonable grounds to suspect, based on
the facts known or reasonably believed by the defendant at the time, that the
crime prosecuted had been committed.

Probable Cause. Probable cause does not depend upon mere belief, however
sincerely entertained; because if that were so, any citizen would be liable to
arrest and imprisonment, without redress, whenever any person, prompted
by malice, saw fit to swear that he believed the accused was guilty of the
offense charged.

Criminal Law: Probable Cause. No probable cause exists if a defendant knew
that the facts stated to prosecuting authorities supporting the suspicions of a
crime were false or misleading.

Intent: Words and Phrases. Malice does not refer to mean or evil intent, as a
layman might ordinarily think.

Intent. The lack of any personal ill will does not necessarily negate the existence
of malice.

Actions: Intent: Words and Phrases. Malice, in the context of a malicious
prosecution action, is any purpose other than that of bringing an offender
to justice.

Public Officers and Employees: Evidence. Knowingly providing false or
misleading information to prosecuting authorities may support the inference
of malice.
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Appeal from the District Court for Lancaster County: PauL
D. MERrITT, JR., Judge. Reversed.

George H. Moyer, of Moyer & Moyer, for appellant.

James A. Snowden and Nathan D. Anderson, of Wolfe,
Snowden, Hurd, Luers & Ahl, L.L.P., for appellees.

WRricHT, ConNoLLY, McCorMACK, and MILLER-LERMAN, JJ.,
and PIrTLE, Judge.

McCoRMACK, J.
NATURE OF CASE

A daycare provider brought a malicious prosecution action
against the pathologist whose autopsy report was used to
charge her with felony child abuse resulting in death. The
charge was eventually dropped after two forensic pathologists
retained by the daycare provider concluded the cause of death
of the infant under her care was sudden infant death syn-
drome (SIDS). The district court granted summary judgment
in favor of the pathologist on the malicious prosecution claim.
We must determine whether the inference that the pathologist
knowingly provided false or misleading information to law
enforcement can reasonably be drawn from expert testimony
that the pathologist’s autopsy report was false and was “shock-
ingly” unscientific.

BACKGROUND
Carla McKinney had been providing licensed daycare out
of her home for almost 21 years without incident. In 2007,
McKinney started caring for a 6-week-old infant boy. Two
months later, the infant died in McKinney’s care.

INVESTIGATION OF INFANT’S DEATH
McKinney explained to the police that after feeding the
infant, she laid him down for a nap. When McKinney went
to wake the infant, he was not breathing. McKinney was
unsuccessful in her attempts to revive the infant with cardio-
pulmonary resuscitation. Although McKinney first told police
that the infant remained sleeping on his back until she found
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him not breathing, she later explained that she had turned
the infant onto his stomach when he had fussed before fall-
ing asleep.

Pathologist Dr. Matthias I. Okoye, pursuant to his duties
under a contract with Lancaster County, conducted an autopsy
on the infant. Okoye’s report determined that the cause of
death was homicide through blunt force trauma to the head
(associated with closed head injury) and asphyxiation. As evi-
dence of blunt force trauma to the head, the report listed two
areas of acute subarachnoid hemorrhage, three areas of acute
subdural hemorrhage, acute epidural and intraspinal hemor-
rhage, diffuse acute cerebral edema, a faint contusion on the
head, and a recent contusion on the upper lip. Okoye listed 11
distinct clinical findings supporting asphyxia, which we will
not list here. The report also listed six “faint red contusions”
on the trunk and extremities of the body, as evidence of minor
blunt force trauma to the body. In making the autopsy report,
Okoye relied on his clinical observations during the autopsy,
laboratory tests, reports by the police of McKinney’s descrip-
tion of events, and a computed tomography (CT) whole body
scan that Okoye had ordered.

During questioning, police investigators told McKinney that
the pathologist’s provisional report demonstrated the infant
had died from a blunt trauma to the head while in her care and
that she needed to provide an explanation. The transcription of
the police interviews reflects that McKinney eventually said
that after lifting the infant from an “Exersaucer” and while in
the process of laying him on his side against a “boppy” pillow
on the floor, her hand slipped and his head may have hit the
floor from a couple inches of height.

MCcKINNEY CHARGED WITH
FELONY CHILD ABUSE
McKinney was charged with felony child abuse resulting
in death. One of the prosecuting attorneys explained that the
Lancaster County Attorney’s office did not decide to file the
charge based on Okoye’s autopsy report alone. She averred
that the decision was also based upon the CT scan, McKinney’s
allegedly inconsistent accounts to the police of events the day
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the infant died, and McKinney’s perceived admissions during
questioning that she caused the infant to hit his head either
while being placed on “a ‘boppy pillow’” or when she dropped
the infant to the floor from waist height after picking him out
of “an exercise saucer.”

CHARGES ARE DROPPED, AND
MCcKINNEY SUES APPELLEES

McKinney’s counsel agreed to waive the probable cause
hearing in exchange for prompt delivery of police reports. The
district court issued an “Order of Probable Cause Finding” with-
out a hearing. Approximately 1 year later, the Lancaster County
Attorney’s office dropped the charges. McKinney alleges that
this occurred after pathologists retained by McKinney found
that the infant had died of SIDS and that there was no evidence
supporting any traumatic injury.

McKinney sued Okoye and his wholly owned corpora-
tion, Nebraska Forensic Medical Services, P.C. (collectively
appellees), for malicious prosecution stemming from Okoye’s
autopsy report. After appellees’ motion to dismiss based on
absolute privilege was unsuccessful,' appellees moved for sum-
mary judgment.

EXPERT TESTIMONY SUBMITTED AT
SUMMARY JUDGMENT HEARING

At the hearing on appellees’ motion for summary judgment,
differing expert testimony was presented on the correctness of
the autopsy report and the soundness of Okoye’s methodol-
ogy. Okoye generally defended his findings, conclusions, and
methods. Appellees’ expert witness, a forensic pathologist, also
generally defended the autopsy report, except that he found
Okoye’s diagnosis of asphyxia to be a “diagnosis with no phys-
ical evidence offered other than the very non-specific and ubiq-
uitous findings.” Forensic pathologists provided by McKinney,
Drs. Janice Ophoven and Robert Bux, found the autopsy report
“shockingly” baseless in its every detail. Ophoven and Bux
opined that the infant died of SIDS.

! See McKinney v. Okoye, 282 Neb. 880, 806 N.W.2d 571 (2011).
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OPHOVEN DEPOSITION

In her deposition, Ophoven addressed Okoye’s autopsy
report finding by finding. Ophoven had reviewed all the evi-
dence relied on by Okoye, as well as numerous photographs
taken by Okoye and law enforcement before, during, and
after the autopsy. She stated she was generally “shocked” that
Okoye had concluded there was any evidence of traumatic
injury. Ophoven stated that much of the supposed evidence of
injury had been created by Okoye during the autopsy.

First, Ophoven opined that what Okoye had described as
subarachnoid hemorrhages were nothing more than “artifact[s]”
created by Okoye during the autopsy process. Ophoven indi-
cated that an artifact is something that is produced by the
autopsy technique and, therefore, is not a legitimate autopsy
finding. Okoye had circled those areas in two photographs of
the brain. Ophoven found Okoye’s characterization of those
areas as hemorrhaging to be a “significant . . . deviation from
good scientific diagnosis.”

Ophoven explained that what was demonstrated by one of
the photographs was simply “a little bit of blood on the surface
of this brain” due to post mortem bleeding after disruptions
that are caused when the skullcap is sawed and pulled off dur-
ing the autopsy. Ophoven explained that with a true hemor-
rhage, “you see it pooling in the valleys; you see it come up
over the hills, and you see it with sufficient — in a typical pat-
tern that would suggest that a pathological process was present,
and that is clearly not the case here.”

In the other photograph purporting to show subarachnoid
hemorrhaging, Ophoven opined, “again, it would be one of
those things where you would never conclude that this is hem-
orrhage.” The hemorrhaging was clearly blood vessels that
were disrupted in the process of manually pulling the brain
out of the head cavity. She stated that the two areas of “hem-
orrhaging” roughly corresponded to two equidistant areas on
either side of the brain where the hands would be placed while
extracting it.

Ophoven opined that Okoye had similarly inaccurately char-
acterized three separate locations of “[a]cute subdural hem-
orrhage.” Ophoven noted that photographs showing some
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pooling of cerebrospinal fluid were apparently what Okoye
was referring to, “since this is the only thing in the head where
there’s any blood-colored material.” Ophoven explained that
“this is what you see in every brain when you take [it] out”
and that “[w]hen you’re messing with the brain, there’s an
expected amount of cerebrospinal fluid inside the head. And it
will pool, along with some of the blood that you’re disrupting
... when you’re handling the brain and cutting into the skull.”
Ophoven stated that she could clearly recognize the fluid as
cerebrospinal fluid because of its translucency. Ophoven said,
“[I]t’s so basic that it is frightening that this was mistaken for
subdural blood.”

Ophoven opined that the finding of epidural and intraspinal
hemorrhaging was likewise baseless. She explained, “[I]t is
well-recognized that this is a postmortem artifact that is not
considered a legitimate finding. There’s lots of literature. .
. . And he has misinterpreted this as a pathological find-
ing when, in fact, this is a routine and expected finding in
infant autopsies.”

The listed “[a]cute subgaleal hemorrhage” was the only area
where Ophoven agreed with Okoye that there was “a real piece
of blood.” Nevertheless, Ophoven explained that the scar tissue
and inflammation clearly visible under a microscope indicated
it was an old injury. Moreover, the injury was clearly limited
to the space between the skull and the scalp; there was no evi-
dence of injury to the brain. Ophoven described the old blood
as representing nothing more than a “bump” or something left
over from the birthing process.

As for Okoye’s listed finding of “[d]iffuse acute cerebral
edema,” Ophoven testified that the pictures of the brain
showed it was “not edematous at all.” The “gyri” and “sulci,”
which Ophoven described as hills and valleys of the brain
surface, were normal and well defined. Ophoven explained
that with a swollen brain, the valleys are closed and the hills
touch each other. She also noted that the CT scan showed
no edema.

Ophoven opined that the “[r]ecent focal red abraded contu-
sion” of the “mid upper lip,” which was listed by Okoye as
evidence of both blunt force trauma to the head and asphyxia,
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was “nothing . . . this looks like every baby mouth.” Ophoven
explained there was no purple contusion, no disruption of the
tissue, and no blood. She believed that any color showing in
the photograph was a result of Okoye’s pulling on the infant’s
mouth. She stated that in another photograph, the infant’s
“little lip is just perfectly normal pink there when it’s not being
pulled up like that.”

Ophoven found the remaining listed contusions entirely
insignificant. They were not the right pattern, color, or dis-
tribution to be indicative of child abuse. She stated that they
appeared to be livor mortis. But if they were injuries, they
were old injuries. Ophoven stated further that if these areas
were of any concern, they should have been examined under
a microscope to confirm they were injuries and whether they
were fresh. This apparently was not done. Ophoven stated that
the “[f]aint red contusion” of the posterior scalp area likewise
looked like livor mortis and that no section was taken from it
to confirm differently.

Ophoven was “at a loss to understand why asphyxia was
added to the list of cause[s] of death.” She found all the listed
clinical findings in the autopsy report in support of this con-
clusion to be either autopsy artifact or otherwise unsupportive
of asphyxia.

Ophoven was especially perplexed by the conclusion of
asphyxia given Okoye’s finding of brain edema. Ophoven
said that brain edema is fundamentally inconsistent with the
pathophysiology of asphyxia. A person who is suffocated,
even slowly, does not have time for his or her brain to swell.
Ophoven stated that Okoye’s inconsistent findings and conclu-
sions were thus “shocking and unscientific” and “not only are
there highly irregular findings in this autopsy, the conclusions
make no sense.”

Ophoven found that Okoye’s conclusion of asphyxia was
inconsistent with clear evidence that there was “white purge”
from the infant’s lungs. Ophoven described white purge as the
“mechanical antithesis to the idea of suffocation.” Ophoven
explained that an infant who is suffocated, especially a
4-month-old infant, would struggle and that some blood would
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enter the lungs through the nose or mouth. The white purge
indicated this did not occur.

In addition to concluding that Okoye’s findings and con-
clusions were baseless, Ophoven generally disapproved of
Okoye’s methodology. She noted that Okoye handled and
sampled the fresh brain before fixing it in formalin. Pictures
showed that Okoye had placed the fresh brain on a table,
allowing it to deform under its own weight. Okoye took
samples for analysis by slicing through the fresh brain, which
Ophoven described as a “giant no-no.” Cutting into a fresh
brain, with its different tissues of varying consistencies,
“wrecks it.”

Ophoven generally did not consider a CT scan to be a use-
ful tool in diagnosing brain injury. And regardless, she found
nothing in the CT scan of the infant indicative of homicide or
child abuse. She stated that the radiologist who wrote the CT
scan report did not purport to state a cause of death and that
the scan found no fractures or evidence of any swelling in the
brain. The scan found a “depression of the occipital bone” on
the right side, which Ophoven described as “nothing . . . a little
divot . . . no big deal.” The CT scan also listed a subdural hem-
orrhage. Ophoven said it was not there and was not confirmed
in the autopsy. Ophoven indicated that a pathologist should
know how to utilize radiology reports and what weight to put
on certain findings. Overall, the CT scan was “a nonhelpful
study that turned out to not show anything that was important
at the postmortem.”

Ophoven summarized that in her 30 years of experience, this
was one of the worst autopsy reports she had ever seen. She
was “absolutely shocked that these [findings] were described as
traumatic injuries.” Ophoven said that Okoye’s report reflected
that “you could then make every [SIDS] case a homicide.” In
every case of SIDS, if one connected “every dot and every
little curlicue and every little artifact and strung it together,
[one] could leave the impression to any reasonable person that
harm had taken place.” And “if I were law enforcement and I
[received] a report such as this[, I] would have been forced to
investigate this case as a homicide.”
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Bux AFFIDAVIT

Bux generally agreed with Ophoven’s assessment of Okoye’s
report. Bux stated that Okoye’s method of examining the
infant’s brain by cutting out sections before removing it from
the cranial cavity was not practiced by “any other pathologist
in the western hemisphere.” He explained that it was a bad
practice because of “the inherent friability of the infant brain,
the tendency to introduce artifact and the inability to obtain
good tissue sections for microscopic examination.” Bux found
Okoye’s methodology “bizarre,” “shocking, disturbing and per-
plexing.” Bux also explained that “CT scans are notoriously
inaccurate in determining head trauma.”

Bux concluded that there was “no evidence to support blunt
trauma to the head after a careful distinction is made between
autopsy artifact and antemortem trauma.” Furthermore, the
diagnosis of asphyxia appeared to Bux to be something Okoye
was “throwing . . . in as a second way to establish a traumatic
cause of death if the first cause is rejected by the trier of fact.
There is no objective evidence in Dr. Okoye’s autopsy report to
support this diagnosis.”

Bux clarified that his position on Okoye’s work was not
a “mere difference of professional opinion.” To the contrary,
he was “embarrassed as a fellow professional at the conduct
of Dr. Okoye and the findings he made.” Bux concluded: “If
Dr. Okoye has the training and experience he claims, he could
not make as many errors as he made unless there was some
ulterior motive or a reckless disregard for the integrity of the
judicial process.”

SUMMARY JUDGMENT IN
FAVOR OF APPELLEES

The district court granted summary judgment in favor of
appellees, concluding that there was no material issue as to
several necessary elements of a malicious prosecution claim.

First, the court concluded that there was no material issue
of fact on the required element that Okoye was responsible for
the commencement of the prosecution. The court found as a
matter of law that “no evidence has been presented from which
reasonable minds could conclude that Dr. Okoye knowingly
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provided [the county attorney’s office] with false or misleading
information with the intent to persuade or induce her to file the
criminal charge against . . . McKinney.”

Second, the court concluded as a matter of law that suffi-
cient probable cause existed to warrant the filing of the charge
against McKinney. In reaching this conclusion, the court exam-
ined all the information available to the county attorney’s
office, not just what was known by Okoye. The court did not
consider appellees’ argument that McKinney’s waiver of the
preliminary hearing amounted to a prima facie showing of
probable cause.

Third, the court found that reasonable minds could not
conclude that Okoye acted with malice when he prepared
the autopsy reports. Similarly to the court’s first finding,
the court said that reasonable minds could not conclude that
Okoye acted intentionally or with reckless disregard for the
consequences.

McKinney appeals the order of summary judgment, which
resulted in the dismissal of her malicious prosecution claim.

ASSIGNMENT OF ERROR
McKinney assigns, summarized, that the district court erred
in concluding that there was no material issue of fact pertain-
ing to her malicious prosecution claim.

STANDARD OF REVIEW
[1] In reviewing a summary judgment, an appellate court
views the evidence in a light most favorable to the party
against whom the judgment was granted and gives that
party the benefit of all reasonable inferences deducible from
the evidence.?

ANALYSIS
[2] In a malicious prosecution case, the conjunctive ele-
ments for the plaintiff to establish are (1) the commencement
or prosecution of the proceeding against the plaintiff, (2) its
legal causation by the present defendant, (3) its bona fide ter-
mination in favor of the plaintiff, (4) the absence of probable

> Guinn v. Murray, 286 Neb. 584, 837 N.W.2d 805 (2013).
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cause for such proceeding, (5) the presence of malice therein,
and (6) damages.* The parties do not dispute that the county
attorney’s dismissal of the charges constituted a bona fide ter-
mination of the prosecution in favor of McKinney. And they
agree there is a material issue of fact on damages. We address
whether reasonable minds could differ as to the remaining
elements of a malicious prosecution claim. In doing so, we
must read the testimony of Ophoven and Bux in the light most
favorable to McKinney, and we must give McKinney all rea-
sonable inferences deducible from this evidence.*

LEGALLY RESPONSIBLE
FOR PROSECUTION

[3,4] We first consider elements (1) and (2): whether Okoye
was legally responsible for the commencement of the pros-
ecution against McKinney. The charges against McKinney
were initiated by the Lancaster County Attorney’s office. A
person who supplies information to prosecuting authorities is
not liable for the prosecutors’ action so long as any ensuing
prosecution is left entirely to the officials’ discretion.’ “The
exercise of the officer’s discretion makes the initiation of the
prosecution his [or her] own and protects from liability the
person whose information or accusation has led the officer to
initiate the proceedings.”® But, a prosecution is not considered
the result of the prosecuting authorities’ independent discre-
tion if the informant either (1) directs or counsels officials in
such a way so as to actively persuade and induce the officers’
decision or (2) knows that the information provided is false
or misleading.’

3 See, McKinney v. Okoye, supra note 1; Johnson v. First Nat. Bank & Trust
Co., 207 Neb. 521, 300 N.W.2d 10 (1980).

4 See Guinn v. Murray, supra note 2.

5 Schmidt v. Richman Gordman, Inc., 191 Neb. 345, 215 N.W.2d 105
(1974). See, also, e.g., Restatement (Second) of Torts § 653, comment g.
(1977).

© Restatement, supra note 5 at 409.

7 See, Schmidt v. Richman Gordman, Inc., supra note 5; Restatement, supra
note 5.
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We agree with the district court that there was no issue of
fact concerning whether Okoye actively persuaded the county
attorney’s office to file charges. One of the prosecuting attor-
neys in the underlying criminal action against McKinney
averred: “While I considered Dr. Okoye’s report in making my
decision to file the Information, Dr. Okoye did not at any time
attempt to actively persuade or induce me to pursue prosecu-
tion of . . . McKinney.” Okoye likewise averred that he did not
attempt to persuade law enforcement personnel or the county
attorney’s office to charge a crime.

Nothing in the record supports a contrary inference. It
appears undisputed that the tenor of the communications
between Okoye and the county attorney’s office was no differ-
ent than in any other case for which Okoye relayed his autopsy
results. We decline McKinney’s invitation to expand the mean-
ing of “actively persuade or induce” to encompass the simple
knowledge that an autopsy report plays an important role in a
county attorney’s decision to prosecute.

[5] However, we find the evidence presented at the sum-
mary judgment hearing was sufficient to demonstrate a mate-
rial issue as to whether Okoye knowingly provided false or
misleading information in his autopsy report. A person who
knowingly provides false or misleading information to a public
officer may be liable for malicious prosecution “even if that
person brought no pressure to bear on the public officer and
left the decision to prosecute entirely in the hands of that pub-
lic officer.”®

The governing standard of review for an order of summary
judgment should be, and continues to be, one favorable to the
nonmoving party,” giving that party the benefit of all reason-
able inferences deducible from the evidence.!® Conclusions
based upon guess, speculation, or conjecture do not create

8 52 Am. Jur. 2d Malicious Prosecution § 24 at 210 (2011). See, also, e.g.,
Bhatia v. Debek, 287 Conn. 397, 948 A.2d 1009 (2008).

° Controlled Environ. Constr. v. Key Indus. Refrig., 266 Neb. 927, 670
N.w.2d 771 (2003).

19 Guinn v. Murray, supra note 2.
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material issues of fact for purposes of summary judgment.
But where reasonable minds could differ as to whether an
inference supporting the ultimate conclusion can be drawn,
summary judgment should not be granted.'””> We disagree with
appellees’ argument that it would be mere speculation and
conjecture to conclude, from the most favorable view of the
evidence presented at the summary judgment hearing, that
Okoye knowingly presented false or misleading information to
the county attorney’s office.

[6] It may be speculative to infer an intentional or knowing
state of mind from nothing more than evidence of simple neg-
ligence. But McKinney presented evidence that Okoye acted
far afield of mere negligence. Other courts have explained
that in a variety of contexts, expert testimony may establish a
professional’s conduct was “‘so far afield of accepted profes-
sional standards’” or so divergent from the conduct of any
“‘minimally competent professional’” that it is reasonable to
infer a knowing or intentional state of mind."* We agree that
when experts find statements by a professional in their field
not only false or misleading, but grossly negligent, shock-
ing, and generally inexplicable, then it may be reasonable to
infer that the false or misleading statements were knowingly
and intentionally made. A reasonable fact finder could infer
that Okoye knew or should have known that the statements he
made regarding his autopsy and the findings of said autopsy
were false or misleading.

Ophoven and Bux testified that every single clinical find-
ing listed by Okoye as supporting his conclusion of homicide
was false or misleading, because it either did not exist or did
not indicate trauma. Ophoven and Bux described how Okoye
“shockingly” misrepresented as multiple traumatic injuries

' See Shipley v. Department of Roads, 283 Neb. 832, 813 N.W.2d 455
(2012).

12 Farmington Woods Homeowners Assn. v. Wolf, 284 Neb. 280, 817 N.W.2d
758 (2012).

13 Jimenez v. City of Chicago, 732 F.3d 710, 722 (7th Cir. 2013). See, also,
e.g., Norfleet v. Webster, 439 F.3d 392 (7th Cir. 2006); Collignon v.
Milwaukee County, 163 F.3d 982 (7th Cir. 1998).
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what were only “artifacts” that Okoye himself had created
during the autopsy process. Ophoven and Bux were gener-
ally at a loss to explain how a trained pathologist could con-
clude that even one of these listed findings was evidence of
traumatic injury. Ophoven and Bux described shocking and
bizarre methodology.

The confluence of false or misleading findings and conclu-
sions, each so far afield from the findings and conclusions of
any minimally competent pathologist, could lead to a reason-
able inference that they were more than mistakes and incom-
petence. The evidence of reckless disregard for established
pathology procedures could lead to the inference that Okoye
was unconcerned with establishing a truthful report. Viewing
the evidence in a light most favorable to McKinney as the non-
moving party, we determine reasonable minds could differ as to
whether Okoye knew that the findings and conclusions stated
in the autopsy report were false or misleading.

[7,8] State of mind is difficult to prove, and rarely will the
plaintiff be able to provide a “‘smoking gun.’”' Thus, we
have explained that cases where the underlying issue is one
of motive or intent are particularly inappropriate for summary
judgment.’® The district court erred in determining Okoye’s
intent as a matter of law.

Appellees argue that even if there is a material issue of fact
whether Okoye knowingly provided false or misleading infor-
mation, he did not cause the prosecution. Appellees point out
statements made by one of the prosecuting attorneys that she
“did not rely on Dr. Okoye’s autopsy report alone in making
[her] decision to prosecute . . . McKinney.”

[9] Such statements do not create even a prima facie case
for summary judgment on the element of legal causation by
the defendant. Legal causation is demonstrated when but for

14 See, Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 324, 127
S. Ct. 2499, 168 L. Ed. 2d 179 (2007); U.S. v. Abu-Jihaad, 630 F.3d 102
(2d Cir. 2010); Jakimas v. Hoffmann-La Roche, Inc., 485 F.3d 770 (3d Cir.
2007); Com. of Pa. v. Flaherty, 983 F.2d 1267 (3d Cir. 1993); Neiman v.
Tri R Angus, 274 Neb. 252, 739 N.W.2d 182 (2007).

IS Schatz v. Vidlak, 229 Neb. 4, 424 N.W.2d 613 (1988).
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the false or misleading information, the decision to prosecute
would not have been made.'® If the decision to prosecute would
have been made with or without the false or misleading infor-
mation, the defendant did not cause the prosecution by supply-
ing false or misleading information.'’

Although one of the prosecuting attorneys listed other con-
siderations upon which she based her decision to prosecute, she
did not state whether she would have prosecuted McKinney
with or without Okoye’s autopsy report. And regardless, a
“‘plaintiff is not required to present direct evidence such as
testimony from a prosecutor to establish causation in a mali-
cious prosecution claim.””!®

Proximate causation is generally a question for the jury, and
only where but one inference can be drawn is it proper for the
court to decide the issue."” Viewing the evidence at the sum-
mary judgment hearing in a light most favorable to McKinney,
we determine reasonable minds could conclude that Okoye’s
false report legally caused the prosecution. We find appellees’
argument to the contrary to be without merit.

ProBABLE CAUSE
[10] We turn next to the element of probable cause. In an
action for malicious prosecution, probable cause is a ques-
tion of law for the court to determine where there is sufficient
undisputed evidence to show probable cause.” However, it is
for the jury to determine what facts are proved.”! Thus, if there

16 See, Matthews v BCBSM, 456 Mich. 365, 572 N.W.2d 603 (1998);
Waldner v. Dow, 128 Or. App. 197, 876 P.2d 785 (1994); Danielson v.
Hess, 807 N.W.2d 113 (S.D. 2011); Browning-Ferris Industries, Inc. v.
Lieck, 881 S.W.2d 288 (Tex. 1994); 52 Am. Jur. 2d, supra note 8.

17 See, Matthews v BCBSM, supra note 16; Danielson v. Hess, supra note 16;
King v. Graham, 126 S.W.3d 75 (Tex. 2003).

8 French v. French, 385 S.W.3d 61, 71 (Tex. App. 2012).
19 Maloney v. Kaminski, 220 Neb. 55, 368 N.W.2d 447 (1985).

20 See, e.g., Brumbaugh v. Frontier Refining Co., 173 Neb. 375, 113 N.W.2d
497 (1962); Restatement, supra note 5, § 673.

2! Turner v. O’Brien, 5 Neb. 542, 1877 WL 4241 (1877).
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is insufficient undisputed evidence to show probable cause as a
matter of law, the question of probable cause is a mixed ques-
tion of fact and law.?

[11] The district court erred by evaluating the element of
probable cause from the perspective of the nonparty prosecut-
ing authorities. The element of probable cause in a malicious
prosecution action is evaluated from the perspective of the
defendant in the action who is allegedly legally responsible to
the plaintiff for the prosecution, not from the perspective of
the nonparty prosecuting officials.”® Thus, we have said that
whether probable cause exists depends, not upon the actual
facts of the case, but upon the question of whether the person
making the claim had reasonable grounds to believe in its
truth.** The person who knowingly provided false or mislead-
ing information becomes the “real prosecutor.”?

[12,13] The question of probable cause is whether a per-
son in the defendant’s position had reasonable grounds to
suspect, based on the facts known or reasonably believed by
the defendant at the time, that the crime prosecuted had been
committed.’® “Probable cause does not depend upon mere
belief, however sincerely entertained. Because if that were
so, any citizen would be liable to arrest and imprisonment
without redress, whenever any person, prompted by malice,

22 See Giannamore v. Shevchuk, 108 Conn. App. 303, 947 A.2d 1012 (2008).

2 See, e.g., Johnson v. First Nat. Bank & Trust Co., supra note 3; Rose v.
Reinhart, 194 Neb. 478, 233 N.W.2d 302 (1975); Cimino v. Rosen, 193
Neb. 162, 225 N.W.2d 567 (1975); Schmidt v. Richman Gordman, Inc.,
supra note 5; Brumbaugh v. Frontier Refining Co., supra note 20; Brewer
v. Fischer, 144 Neb. 712, 14 N.W.2d 315 (1944); Kersenbrock v. Security
State Bank, 120 Neb. 561, 234 N.W. 419 (1931); Turner v. O’Brien, supra
note 21. See, also, e.g., Tomaskevitch v. Specialty Records Corp., 717 A.2d
30 (Pa. Commw. 1998).

2 See Turner v. O’Brien, supra note 21.

2 Holmes v. Crossroads Joint Venture, 262 Neb. 98, 117, 629 N.W.2d 511,
527 (2001).

% See, Cimino v. Rosen, supra note 23; Jones v. Brockman, 190 Neb. 15, 205
N.W.2d 657 (1973); Brumbaugh v. Frontier Refining Co., supra note 20;
Restatement, supra note 5, § 662.
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saw fit to swear that he believed the accused was guilty of the
offense charged.””

[14] Ophoven and Bux both opined that there was no
reasonable basis for a pathologist in Okoye’s position to
believe that the cause of death was homicide. We have already
discussed that there is a material issue of whether Okoye
knowingly provided false or misleading information in his
autopsy report. No probable cause exists if a defendant knew
that the facts stated to prosecuting authorities supporting the
suspicions of a crime were false or misleading.”® Under such
circumstances, the defendant’s belief that the plaintiff com-
mitted a crime is not reasonable.” Insofar as there is conflict-
ing expert testimony concerning what someone in Okoye’s
position would have reasonably believed and whether Okoye
knew that the facts stated in his autopsy report were false or
misleading, there is a dispute of fact on the element of prob-
able cause precluding determination of this issue as a matter
of law.

We find no merit to appellees’ argument that McKinney’s
waiver of her preliminary hearing in the underlying criminal
case established a prima facie case of probable cause as a
matter of law. Leaving aside whether such a prima facie case
could otherwise be made when the preliminary hearing was not
actually conducted, there can be no prima facie case of prob-
able cause if false or misleading statements or omissions were
material to that finding.** Furthermore, even if such a prima
facie case had been made, there is a material issue of fact that
it was rebutted.

The district court erred in concluding that appellees had
demonstrated there was no material issue of fact on the element
of probable cause.

> Ross v. Langworthy, 13 Neb. 492, 495, 14 N.W. 515, 517 (1882).

2 See, e.g., Horne v. J.H. Harvey Co., 274 Ga. App. 444, 617 S.E.2d 648
(2005).

» See id.

% See, Hinchman v. Moore, 312 F.3d 198 (6th Cir. 2002); Darrah v. City of

Oak Park, 255 F.3d 301 (6th Cir. 2001); Lay v. Pettengill, 191 Vt. 141, 38
A.3d 1139 (2011).
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MaALICE

[15-17] We turn lastly to the element of malice. Malice does
not refer to mean or evil intent, as a layman might ordinarily
think.*! Thus, the lack of any personal ill will does not neces-
sarily negate the existence of malice.*> Malice, in the context of
a malicious prosecution action, is any purpose other than that
of bringing an offender to justice.*

[18] Malice may be deduced from the surrounding facts and
circumstances.* It may be inferred from the absence of prob-
able cause, although malice and probable cause are not synony-
mous.*> Wanton and reckless disregard for the rights of others
may imply malice.”* Knowingly providing false or misleading
information to prosecuting authorities may support the infer-
ence of malice.”’

Whether Okoye acted with malice is a question upon which
reasonable minds could differ—in the same way reasonable
minds could differ, based on the conflicting expert testimony,
as to whether the autopsy report was false or misleading at all.
As a procedural equivalent to a trial, a summary judgment is an
extreme remedy.*® And, like intent, malice is almost always a
question for the trier of fact.*® The district court erred in deter-
mining the element of malice as a matter of law.

CONCLUSION
Appellees failed to demonstrate they are entitled to summary
judgment. Most important, differing reasonable inferences

31 Strong v. Nicholson, 580 So. 2d 1288 (Miss. 1991).

327 Am. Jur. Proof of Facts 2d 181 Malicious Prosecution § 11 (1975).

3 See, McKinney v. Okoye, supra note 1; Restatement, supra note 5, § 668.
3 See Schmidt v. Richman Gordman, Inc., supra note 5.

¥ See id.

36 Johnson v. First Nat. Bank & Trust Co., supra note 3.

37 See, Sanders v. English, 950 F.2d 1152 (5th Cir. 1992); Horne v. J.H.
Harvey Co., supra note 28; Jenkins v. Baldwin, 801 So. 2d 485 (La. App.
2001).

3 See Green v. Box Butte General Hosp., 284 Neb. 243, 818 N.W.2d 589
(2012).

3 See 7 Am. Jur. Proof of Facts 2d, supra note 32.
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could be drawn as to whether Okoye knowingly provided
false or misleading information in his autopsy report. Because
the elements of a malicious prosecution action are difficult
to prove, “a plaintiff has a steep climb in prosecuting a mali-
cious prosecution action.”® Nevertheless, appellees have not
demonstrated as a matter of law that McKinney will not make
that climb.

We reverse the district court’s order granting appellees sum-
mary judgment.

REVERSED.
HEeavican, C.J., and STeEpHAN and CASSEL, JJ., not participating.

4" McKinney v. Okoye, supra note 1, 282 Neb. at 887, 806 N.W.2d at 578.
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1. Collateral Estoppel: Appeal and Error. The applicability of the doctrine of
collateral estoppel constitutes a question of law. With regard to such a question,
an appellate court is obligated to reach a conclusion independent from the lower
court’s conclusion.

2. Collateral Estoppel: Words and Phrases. “Collateral estoppel” means that
when an issue of ultimate fact has once been determined by a valid and final
judgment, that issue cannot again be litigated between the same parties or their
privies in any future lawsuit.

3. Collateral Estoppel. There are four conditions that must exist for the doctrine
of collateral estoppel to apply: (1) The identical issue was decided in a prior
action, (2) there was a judgment on the merits which was final, (3) the party
against whom the rule is applied was a party or in privy with a party to the prior
action, and (4) there was an opportunity to fully and fairly litigate the issue in the
prior action.

4. Constitutional Law: Collateral Estoppel: Double Jeopardy. The doctrine of
collateral estoppel is embodied in the 5th Amendment guarantee against double
jeopardy and is applicable to the states through the 14th Amendment.

5. Collateral Estoppel: Double Jeopardy. The fact that collateral estoppel is
embodied in double jeopardy does not mean that it is coextensive with the protec-
tions of double jeopardy.
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6. Collateral Estoppel: Prior Convictions: Sentences. Collateral estoppel does not
apply in the context of whether a defendant’s prior conviction may be used for
purposes of sentence enhancement.

Appeal from the District Court for Sarpy County: Max
KELcH, Judge. Affirmed.

John P. Grant, of Grant Law Offices, P.C., for appellant.

Jon Bruning, Attorney General, Erin E. Tangeman, George
R. Love, and Joel R. Rische, Senior Certified Law Student,
for appellee.

HEeavican, C.J., ConNoLLy, STEPHAN, McCORMACK, MILLER-
LeErMAN, and CASSEL, JJ.

STEPHAN, J.

Cody M. Bruckner appeals from an order finding him
guilty of fourth-offense driving under the influence (DUI), a
Class IITA felony. The principal issue on appeal is whether the
trial court erred in holding that the doctrine of collateral estop-
pel did not bar the use of two prior convictions for the pur-
pose of sentence enhancement. Although our reasoning differs
somewhat from that of the district court, we affirm.

BACKGROUND

As a result of an incident which occurred on July 6, 2012,
Bruckner was charged with DUI. In the operative charging
information, the State alleged that the DUI should be punished
as a fourth offense because Bruckner had previously been
convicted of DUI on April 17, 2003; October 15, 2001; and
September 17, 1999.

Immediately after Bruckner pled guilty to the 2012 DUI
charge, the court conducted a sentence enhancement hearing
and received three exhibits offered by the State. Exhibit 1 was
a certified copy of Bruckner’s April 17, 2003, DUI conviction.
The exhibit shows that Bruckner was charged on October 3,
2002, with third-offense DUI. The exhibit contains the charg-
ing information, which alleged two prior convictions as the
basis for the third-offense charge: September 17, 1999, and
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October 15, 2001. The exhibit shows that Bruckner pled no
contest to the 2002 DUI charge and that a sentence enhance-
ment hearing was held. No transcription of the sentencing
hearing is included in the exhibit, but it demonstrates that
two exhibits identified as “Exhibit[s] 2 & 3" were offered and
received at the enhancement hearing. It further demonstrates
that the court found Bruckner guilty of a first-offense DUI
in 2003.

Exhibit 2 offered by the State is a certified record of
Bruckner’s September 17, 1999, conviction for DUI,
and exhibit 3 offered by the State is a certified record of
Bruckner’s October 15, 2001, conviction for DUI. During
the enhancement hearing in the instant case, Bruckner argued
that the 1999 and 2001 convictions were the same convic-
tions referred to in the record of the 2003 enhancement
hearing and that because those convictions did not result
in enhancement of the 2003 charge, the State was collater-
ally estopped from using them for enhancement of the 2012
charge. Noting that our decision in State v. Gerdes' “never
directly determined” whether collateral estoppel applied in
a sentence enhancement proceeding, the district court con-
cluded that even if it did, the record was insufficient to apply
the doctrine in this case. The court stated that without know-
ing the reason the 1999 and 2001 convictions were not used
for enhancement of the 2003 offense, it could not conclude
that there was a prior adjudication which would form the
basis of collateral estoppel.

After he was sentenced for fourth-offense DUI, Bruckner
perfected this timely appeal, which we moved to our docket on
our motion pursuant to our statutory authority to regulate the
caseloads of the appellate courts of this state.’

ASSIGNMENT OF ERROR
Bruckner assigns that the district court erred in enhancing
the sentence for his 2012 DUI conviction as a fourth offense.

! State v. Gerdes, 233 Neb. 528, 446 N.W.2d 224 (1989).

2 See, Neb. Rev. Stat. § 24-1106(3) (Reissue 2008); Neb. Ct. R. App. P.
§ 2-102(C) (rev. 2012).
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STANDARD OF REVIEW
[1] The applicability of the doctrine of collateral estoppel
constitutes a question of law.> With regard to such a question,
an appellate court is obligated to reach a conclusion indepen-
dent from the lower court’s conclusion.*

ANALYSIS

[2,3] “Collateral estoppel” means that when an issue of
ultimate fact has once been determined by a valid and final
judgment, that issue cannot again be litigated between the
same parties or their privies in any future lawsuit.” There are
four conditions that must exist for the doctrine of collateral
estoppel to apply: (1) The identical issue was decided in a
prior action, (2) there was a judgment on the merits which
was final, (3) the party against whom the rule is applied
was a party or in privy with a party to the prior action, and
(4) there was an opportunity to fully and fairly litigate the
issue in the prior action.® Bruckner contends that the issue
of whether his 1999 and 2001 convictions could be used for
enhancement was decided against the State in his 2003 case
and that the State is therefore collaterally estopped from
relitigating in this case whether those convictions can be used
for enhancement.

A threshold issue of law is whether the doctrine of collateral
estoppel applies to a sentence enhancement proceeding in a
criminal case. As the district court noted, our jurisprudence on
this point is not entirely clear. In State v. Gerdes,” a defendant
convicted of DUI contended that collateral estoppel barred
records of his two prior DUI convictions from being used for
sentence enhancement purposes. After discussing the general
parameters of collateral estoppel, we held that

3 State v. McCarthy, 284 Neb. 572, 822 N.W.2d 386 (2012).
‘1d.

5 Id.; State v. Secret, 246 Neb. 1002, 524 N.W.2d 551 (1994), overruled in
part on other grounds, State v. Burlison, 255 Neb. 190, 583 N.W.2d 31
(1998).

6 Id.

7 State v. Gerdes, supra note 1.
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[a] criminal defendant, relying on collateral estoppel in
relation to constitutional protection against double jeop-
ardy in a present proceeding, has the burden to prove that
the particular issue which is sought to be relitigated, but
which is constitutionally foreclosed by the double jeop-
ardy clause, was necessarily or actually determined in a
previously concluded criminal proceeding.?
We concluded that the defendant had not met this burden,
because he did not prove that there had been prior adjudica-
tions of the specific issue of whether his prior convictions
could be used for enhancement. While the applicability of col-
lateral estoppel to enhancement proceedings may have been
implicit in Gerdes, our opinion did not reach the issue directly.
Citing Gerdes, the Nebraska Court of Appeals applied similar
reasoning in State v. Solomon.’

Recently in State v. McCarthy," we rejected a claim that
collateral estoppel barred the use of two prior shoplifting
convictions to enhance a subsequent offense. Because both
of the prior convictions were treated as first offenses, the
defendant argued that her conviction for third offense should
have been treated as only a second offense. Rejecting this
argument, we held that both prior convictions could be used
for a third-offense enhancement, because the law did not
require progressive convictions for first- and second-offense
shoplifting in order to enhance a third conviction to a third
offense. Our opinion in McCarthy did not address the broader
question of whether collateral estoppel could ever apply in
a sentence enhancement proceeding. We address that ques-
tion now.

[4] The doctrine of collateral estoppel is embodied in the
5th Amendment guarantee against double jeopardy and is
applicable to the states through the 14th Amendment." We

8 Id. at 531, 446 N.W.2d at 227, citing U.S. v. Ragins, 840 F.2d 1184 (4th
Cir. 1988). See, also, U.S. v. Gentile, 816 F.2d 1157 (7th Cir. 1987).

o State v. Solomon, 16 Neb. App. 368, 744 N.W.2d 475 (2008).
10" State v. McCarthy, supra note 3.

11 See Ashe v. Swenson, 397 U.S. 436, 90 S. Ct. 1189, 25 L. Ed. 2d 469
(1970).
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considered the interplay between double jeopardy and col-
lateral estoppel in the criminal context in State v. Young.'? In
that case, a defendant was charged with DUI and, based on
the same conduct, had his driver’s license administratively
revoked. At a hearing on the administrative revocation, he
successfully persuaded the director of the Department of
Motor Vehicles that he had not been operating his vehicle
at the time he was intoxicated, and his license was restored.
During his criminal trial for DUI, the defendant alleged the
director’s administrative finding that he had not been oper-
ating the vehicle while intoxicated collaterally estopped the
State from attempting to prove otherwise. We rejected this
argument, reasoning in part that administrative revocation
proceedings do not involve punishment implicating double
jeopardy principles, and that “[t]he absence of double jeop-
ardy exposure forecloses the application of collateral estoppel
against the State . .. .""

Both the U.S. Supreme Court and this court have held that
double jeopardy principles do not bar a retrial on a prior con-
viction allegation in the noncapital sentencing context where
the initial evidence is found to be insufficient.'"* In Srate v.
Oceguera,” we agreed that the State failed to present sufficient
evidence of three valid prior DUI convictions to support a con-
viction for fourth offense, but we remanded for a new enhance-
ment hearing after concluding that the failure of proof did not
trigger double jeopardy protections.

[5] A literal application of the language we used in Young
would lead to the conclusion that because double jeopardy
does not bar retrial on the prior conviction allegations, neither
does collateral estoppel. But our categorical statement in Young
may have been imprecise. Most other state and federal courts
hold that although collateral estoppel is embodied in the double
jeopardy clause, it is actually a separate claim that mandates

12 State v. Young, 249 Neb. 539, 544 N.W.2d 808 (1996).
3 1d. at 543, 544 N.W.2d at 812.

14 Monge v. California, 524 U.S. 721, 118 S. Ct. 2246, 141 L. Ed. 2d 615
(1998); State v. Oceguera, 281 Neb. 717, 798 N.W.2d 392 (2011).

15 State v. Oceguera, supra note 14.
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a separate analysis, and applies in criminal proceedings inde-
pendently of double jeopardy principles.!® As the U.S. Court of
Appeals for the Seventh Circuit explained in U.S. v. Bailin,"”
the fact that collateral estoppel is embodied in double jeopardy
does not mean that it is coextensive with the protections of
double jeopardy. Indeed, a “criminal defendant has no need
for the benefits of [collateral estoppel] if his entire prosecution
is barred by double jeopardy.”'® Thus, collateral estoppel can
be applicable in criminal cases even when double jeopardy is
not."” As the Bailin court noted, a better statement of the rule
should be that collateral estoppel is a “‘component’” of the
double jeopardy clause.?

The question before us is whether collateral estoppel should
apply in the context of a prior conviction sentencing enhance-
ment proceeding despite the fact that double jeopardy does
not. To answer that question, we look to other jurisdictions
for guidance. Some jurisdictions have limited the application
of collateral estoppel in criminal cases to prior determina-
tions of fact which relate directly to criminal liability*' or
are essential to a claim or defense.”” We note that, so limited,
collateral estoppel would not apply to a sentence enhance-
ment proceeding.

Other jurisdictions have identified specific public policy
reasons why collateral estoppel should not apply in sen-
tence enhancement proceedings. For example, in People v.
Barragan,” the California Supreme Court considered an issue

16 See, U.S. v. Hall, 551 F.3d 257 (4th Cir. 2009); U.S. v. Bailin, 977 F.2d
270 (7th Cir. 1992); People v. Barragan, 32 Cal. 4th 236, 83 P.3d 480, 9
Cal. Rptr. 3d 76 (2004); State v. Butler, 505 N.W.2d 806 (Iowa 1993). See,
also, 50 C.J.S. Judgments § 1217 (2009).

U.S. v. Bailin, supra note 16.

18 Id. at 275.

9 Id.

0 Id. at 276 n.8.

State v. Taylor, 103 So. 3d 571 (La. App. 2012).

2 State v. Eggleston, 164 Wash. 2d 61, 187 P.3d 233 (2008).

2 People v. Barragan, supra note 16, 32 Cal. 4th at 239, 83 P.3d at 482, 9
Cal. Rptr. 3d at 79.

=)
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arising under California’s “Three Strikes” law, which pre-
scribes an increased punishment for a felony if the defendant
has one or more prior qualifying felony convictions, known
as strikes. A finding that the defendant had one “strike” was
reversed on appeal for insufficient evidence, and the question
was whether he could be retried on that issue. The court held
that he could, rejecting the defendant’s claim that retrial was
barred under various theories, including collateral estoppel.
The court determined that under California law, the initial
determination was never final. And it specifically noted that
even if the finality requirement were met, “‘the public policies
underlying collateral estoppel —preservation of the integrity
of the judicial system, promotion of judicial economy, and
protection of litigants from harassment by vexatious litiga-
tion—strongly influence whether its application in a particular
circumstance would be fair to the parties and constitutes sound
judicial policy.””?*

The court in Barragan reasoned that permitting retrial on the
issue of a prior conviction would not undermine the integrity
of the judicial system, but applying collateral estoppel to pre-
vent retrial of this issue would undermine public confidence in
the ability of the system to apply statutes prescribing increased
punishment for repeat offenders. The court concluded that
allowing the State another opportunity to show the convic-
tions is “‘not unfair’” but will actually “‘enhance the accuracy
of the proceeding.’”* The court also noted that retrial would
not subject the defendant to harassment, because the public
had a legitimate interest in making sure defendants will not,
“‘through technical defects in . . . proof,”” escape statutorily
prescribed increased punishments.?

Similarly, in Williams v. New York? a court declined to
apply collateral estoppel to bar use of prior convictions for

2 Id. at 256, 83 P.3d at 495, 9 Cal. Rptr. 3d at 93.

% Id. at 257, 83 P.3d at 495, 9 Cal. Rptr. 3d at 94, quoting Caspari v. Bohlen,
510 U.S. 383, 114 S. Ct. 948, 127 L. Ed. 2d 236 (1994).

% Id. at 257, 83 P.3d at 496, 9 Cal. Rptr. 3d at 95, quoting People v. Morton,
41 Cal. 2d 536, 261 P.2d 523 (1953).

> Williams v. New York, 367 F. Supp. 2d 449 (W.D.N.Y. 2005).
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enhancement purposes. The court noted that collateral estoppel
“‘is less liberally applied in criminal cases than in civil actions,
because “considerations peculiar to the criminal process may
outweigh the need to avoid repetitive litigation.”””*® The court
reasoned that because criminal cases involve issues of public
safety and the rights of individual defendants, “concern with
reaching the correct result inevitably must outweigh the effi-
ciency concerns that might otherwise favor application of the
collateral estoppel doctrine.”?

Although each of these cases involved factual contexts
slightly different from the present case, we conclude that the
public policy considerations they discuss are persuasive rea-
sons not to apply collateral estoppel in the context of determin-
ing whether prior convictions can be used to enhance the clas-
sification of or sentence imposed on a subsequent conviction.
Unlike many issues of fact in criminal cases, the existence of a
prior conviction is usually not a matter of genuine dispute. As
the U.S. Supreme Court has observed, “[pJersistent-offender
status is a fact objectively ascertainable on the basis of readily
available evidence. Either a defendant has the requisite number
of prior convictions, or he does not.”*

[6] The fact that a prior conviction was not used for
enhancement in a prior proceeding should not be a bar to its
use in a subsequent enhancement proceeding if, as is the case
here, the conviction fits within the statutory enhancement
scheme. This is hardly unfair to the defendant who has already
committed the crime and is on notice that the conviction may
affect the severity of punishment for a subsequent offense.
Application of the doctrine of collateral estoppel to produce a
contrary result would undermine both the truth-seeking func-
tion of the criminal justice system and public confidence in
the ability of courts to punish repeat offenders in the manner
which the Legislature has prescribed. We therefore hold that
collateral estoppel does not apply in the context of whether a

28 Id. at 458, quoting Pinkney v. Keane, 920 F.2d 1090 (2d Cir. 1990) (citing
People v. Plevy, 52 N.Y.2d 58,417 N.E.2d 518, 436 N.Y.S.2d 224 (1980)).

¥ Williams v. New York, supra note 27, 367 F. Supp. 2d at 458.
3 Caspari v. Bohlen, supra note 25, 510 U.S. at 396.
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defendant’s prior conviction may be used for purposes of sen-
tence enhancement.

Thus, although our reasoning differs somewhat from that of

the district court, we agree with its conclusion that collateral
estoppel did not bar the use of Bruckner’s 1999 and 2001 DUI
convictions as two of the three prior convictions necessary to
enhance his 2012 conviction to fourth offense.

CONCLUSION
For the reasons discussed, we affirm the judgment of the

district court.

AFFIRMED.
WRIGHT, J., participating on briefs.

STATE OF NEBRASKA, APPELLEE, V.
JuaN E. CASTANEDA, APPELLANT.
842 N.W.2d 740

Filed February 7, 2014.  No. S-11-023.

Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial
discretion is involved only when the rules make discretion a factor in determin-
ing admissibility.

Judgments: Appeal and Error. In making the determination as to factual ques-
tions, an appellate court does not reweigh the evidence or resolve conflicts in the
evidence, but, rather, recognizes the trial court as the finder of fact and takes into
consideration that it observed the witnesses.

Trial: Judges: Evidence. Trial judges are allowed to exclude evidence if its
probative value is outweighed by unfair prejudice, confusion of the issues, or
potential to mislead the jury.

Criminal Law: Trial: Rules of Evidence: Polygraph Tests. An evidentiary rule
categorically excluding polygraph results is not arbitrary, because state and fed-
eral governments have broad latitude to establish rules excluding evidence from
criminal trials.

Trial: Juries: Witnesses: Testimony. A fundamental principle of the justice sys-
tem is that the jury is the lie detector, determining the weight and credibility of
witness testimony.

Polygraph Tests: Prejudicial Statements. Polygraph results are generally inad-
missible as unduly prejudicial.

Rules of Evidence: Hearsay. The foundation of trustworthiness required by
the business records exception to the hearsay rule is sufficient to satisfy the
authentication requirement of Neb. Evid. R. 901, Neb. Rev. Stat. § 27-901
(Reissue 2008).
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8. Trial: Evidence: Appeal and Error. An appellate court reviews a trial court’s
ruling on authentication for an abuse of discretion.

9. Trial: Rules of Evidence: Appeal and Error. Under Neb. Evid. R. 103, Neb.
Rev. Stat. § 27-103 (Reissue 2008), error may not be predicated upon a rul-
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11. Constitutional Law: Statutes: Sentences. A law which purports to apply to
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but before final judgment, the punishment is that provided by the amendatory act
unless the Legislature has specifically provided otherwise.
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HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

HEeavican, C.J.
I. INTRODUCTION
Juan E. Castaneda was convicted of several charges arising
from three shootings that occurred in Omaha, Nebraska, on
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November 12, 2008. We affirm Castaneda’s convictions in all
respects, but conclude that the sentences of life imprisonment
without the possibility of parole imposed upon Castaneda were
unconstitutional. Accordingly, we vacate those sentences and
remand the cause for resentencing.

II. BACKGROUND

Castaneda was convicted by a jury of two counts of first
degree felony murder, one count of attempted second degree
murder, one count of attempted robbery, three counts of use of
a deadly weapon to commit a felony, and one count of criminal
conspiracy. He was sentenced to two terms of life imprison-
ment without the possibility of parole for first degree murder,
10 to 20 years in prison for attempted second degree murder,
10 to 15 years in prison for attempted robbery, 10 to 15 years
in prison for criminal conspiracy, and 10 to 15 years in prison
for each of the weapons convictions. At the time of the shoot-
ings, Castaneda was 15 years old.

1. SHOOTINGS

The victim of the first shooting was found at approximately
10:45 p.m. on November 12, 2008. Luis Silva, who lived on
Dorcas Street in Omaha, was found outside his home by his
cousin, Jose Hernandez. Hernandez testified that when he heard
a car horn and other sounds, he went outside and saw Silva on
the ground with two individuals standing over him. One of the
individuals near Silva was holding a gun. He pointed the gun
at Hernandez and, in Spanish, demanded money. Hernandez
returned to the house, and the second individual said “let’s go,”
in English.

Silva had been shot twice. One bullet grazed the left side
of Silva’s head, and the second entered his chest under his
left arm. Silva was declared dead upon his arrival at an
Omaha hospital.

Hernandez described the two assailants. One was wearing
black pants and a gray, hooded sweatshirt, and the other wore
black pants and a black, hooded sweatshirt with the hood
pulled over his head. Hernandez identified both as appearing
to be “Latin,” but when counsel for the State asked Hernandez
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about their ability to speak Spanish, he answered, “Not very
well. Like they were born here.”

Shortly before Silva was shot, two brothers, Mark and
Charles McCormick, were visiting their cousin at his residence
near 13th and Dorcas Streets. As the McCormicks were leaving
the residence at about 10:30 p.m., two men, one holding a gun,
approached and demanded money. Mark replied that he had no
money, and when he and Charles threatened the two men with
a “piece of wood” or “tree stump,” the men started “backing
away.” Mark described the first man, who was holding the gun,
as wearing a gray, hooded sweatshirt. The second man was
wearing a dark-colored, hooded sweatshirt.

At approximately 11 p.m., Charles Denton and Hilary Nelsen
drove to a walkup automatic teller machine (ATM) in the 50th
Street and Underwood Avenue area, where Denton parked the
vehicle and got out to use the ATM. Denton observed two men
walking through the parking lot, and he thought they looked
out of place. After Denton returned to the vehicle and started
to drive away, the two men ran toward Denton’s vehicle. One
of the men approached the driver’s-side window and demanded
money. The man fired a gun at the vehicle, and the driver’s-
side window shattered. Denton drove away and called the 911
emergency dispatch service. When he was about 1 mile away,
Denton stopped the vehicle because he realized he had been
shot. Denton sustained a bullet wound through his bicep and a
graze on his chest.

Nelsen testified that the men were wearing baggy jeans and
hooded sweatshirts. Nelsen also testified that one of the sweat-
shirts was dark and one was white and that both men had the
hoods pulled over their heads. Denton also said one sweatshirt
was lighter and the other was darker. Nelsen said the men were
young and were either “Mexican” or “African-American,” but
not white. Denton stated that although he did not get a good
look at the men’s faces, both were “Hispanic.”

Shortly after 11 p.m., a passerby saw a car with its engine
running and lights on in front of a gas station at 52d and
Leavenworth Streets. The witness stopped because there were
no lights on in the parking lot. The car door was open, and its
interior lights were on. The witness saw a person lying on the
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ground nearby and called 911. The victim was identified as
Tari Glinsmann, who worked at the gas station and had just
finished her shift. The car was a green Ford Taurus Glinsmann
had borrowed from a friend that night. Glinsmann was dead
when rescue workers arrived on the scene.

2. CERVANTES’ VERSION OF EVENTS

The State entered into an agreement with Edgar Cervantes
to dismiss murder charges against him in exchange for his tes-
timony. Cervantes testified that on November 12, 2008, he was
living with Santiago Jacobo and his family. Cervantes agreed
to transport Jacobo’s children to and from school in exchange
for the use of Jacobo’s Chevrolet Cavalier.

According to Cervantes, he needed money so he called
Eric Ramirez on November 12, 2008, and asked if Ramirez
wanted “to go rob some people.” Later that day, Cervantes
met Ramirez at the home of a female friend who lived near
24th and L Streets. Cervantes stated that he had a beer and
used cocaine while at the friend’s house. Other people at the
house included Jacob Shantz and Castaneda. Ramirez ulti-
mately requested that Cervantes give Shantz a ride home, and
Cervantes agreed. Castaneda accompanied them.

Cervantes testified that he and Ramirez were wearing black
pants and gray, hooded sweatshirts and that Castaneda was
wearing black pants and a black coat with fur trim. Ramirez
was in the front passenger seat, and Castaneda and Shantz were
sitting in the back seat.

Cervantes stated that as he was driving to Shantz’ home,
Ramirez asked to see the gun that Cervantes had recently pur-
chased. The gun was under the driver’s seat, wrapped in a blue
bandanna. Cervantes said he handed the gun to Ramirez, and
Ramirez placed the gun under his seat. After they dropped off
Shantz, Cervantes, Ramirez, and Castaneda drove to 13th and
Dorcas Streets where they saw two men getting out of a truck.
Cervantes stated that Ramirez and Castaneda got out of the car
and that he heard a gunshot shortly thereafter. Cervantes said
Ramirez and Castaneda ran back to the car and stated that they
had attempted to rob two white men, but that the men did not
have any money and had “started getting crazy.”
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Cervantes testified that he then drove to 16th and Dorcas
Streets, where he pointed out Silva as “the Mexican guy in
the Blazer.” Once again, Cervantes waited in the car while
Ramirez and Castaneda got out. Cervantes said he heard
two gunshots about a minute later. Cervantes stated that
Ramirez later said that when Silva began blowing the car
horn, Castaneda dragged Silva out of his vehicle and Ramirez
shot him.

Cervantes testified that after the robbery and shoot-
ing of Silva, Cervantes drove to an area near 50th Street
and Underwood Avenue, where they saw a man at an ATM.
Cervantes said he waited on the other side of the street as
Ramirez and Castaneda got out of the car. Cervantes said he
heard two gunshots and then Ramirez and Castaneda came
back to the car. Cervantes then drove south until they reached
52d and Leavenworth Streets.

Cervantes stated that Ramirez asked Cervantes to stop
when Ramirez saw Glinsmann at the gas station. Ramirez and
Castaneda got out of the car, and Cervantes parked in a nearby
lot. Cervantes said he heard a gunshot and then Ramirez and
Castaneda came back to the car and got in.

Cervantes stated that he drove back to the female friend’s
house near 24th and L Streets. On the way, Ramirez told
Cervantes that Glinsmann had no money, that Castaneda pulled
her out of the car, and that Ramirez shot her. Cervantes said he
told Ramirez to keep the gun. After drinking beer and smok-
ing marijuana for a short time, Cervantes returned to Jacobo’s
house. Cervantes testified that he stayed up most of the night
smoking marijuana and finally went to bed in the early morn-
ing hours.

When Jacobo woke Cervantes the next morning, Cervantes
said Jacobo appeared nervous. Jacobo asked Cervantes about
the night before, because Jacobo noticed a number of police
officers in the area. Cervantes said he told Jacobo about the
robberies and told Jacobo that Ramirez “kind of went crazy
with the gun.” Jacobo told Cervantes to leave the home.
Cervantes then went to his parents’ house and stayed there.

Cervantes got a ride from Roberto Hidalgo to his par-
ents’ home after Jacobo asked him to leave. Hidalgo testified
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that Cervantes said that “he [Cervantes] shot the guy and
[Ramirez] did the rest.” When police contacted Hidalgo shortly
after the shootings, Hidalgo denied any knowledge of the
crimes. Hidalgo later gave a statement to police and stated that
Cervantes never mentioned Castaneda’s involvement.

Five days after the shootings, the police contacted Cervantes
and Cervantes denied all involvement. During a second inter-
view on November 22, 2008, Cervantes admitted that he had
been the driver of the car involved in the shootings and that
Ramirez and Castaneda were also involved. Cervantes testified
that he was tired of lying and that he was not initially com-
pletely truthful.

During cross-examination, Cervantes admitted that he lied
to police on multiple occasions and that, in fact, he could not
remember his lies. The trial court sustained the State’s motion
in limine to exclude all testimony regarding two polygraph
examinations taken by Cervantes. Cervantes insisted that he
was the driver of the vehicle, that Castaneda pulled Silva and
Glinsmann out of their respective vehicles, and that Ramirez
shot Silva, Denton, and Glinsmann.

3. SEARCH WARRANTS

Castaneda’s palmprint was found on the hood of Glinsmann’s
vehicle, the Ford Taurus she had borrowed, and a search
warrant was issued for his residence. Items removed from
Castaneda’s bedroom included a dark-colored, hooded jacket,
a disposable camera, a pair of shoes, an identification card,
bandannas, and a blue spiral notebook.

During the initial search, an Omaha police officer observed
a black jacket with a fur-lined hood. The jacket was not seized
because it did not match any descriptions given by witnesses.
However, the officer later viewed surveillance footage from
the gas station where Glinsmann was shot and saw that one
assailant was wearing a dark-colored, hooded jacket with
fur trim.

An amended search warrant was executed on November 17,
2008, to look for the hooded jacket. Although the jacket was
not found, a photograph taken with a disposable camera shows
the fur-lined jacket in the background in Castaneda’s bedroom.
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An officer with the Omaha Police Department’s gang unit also
took a photograph of Castaneda in which he was wearing a
black jacket with fur trim.

4. Forensic EVIDENCE

A crime scene technician with a specialty in firearms and
ammunition testified that to a reasonable degree of scientific
certainty, all of the recovered bullets from all of the crime
scenes were fired from the same weapon.

The Chevrolet Cavalier used in the commission of the
crimes was searched. Among the items found were a gray,
hooded sweatshirt and a brown leather wallet containing
Silva’s identification. Castaneda could not be excluded as a
donor for the DNA swab of the outside of the right sleeve
or the outside of the left sleeve of the sweatshirt. Castaneda
also could not be excluded as the donor for the swabs taken
of the side of the right seat and the back seat levers of the
car, nor could Castaneda be excluded as a donor for DNA
swabbed from a sports drink bottle found in the back seat of
the Cavalier.

5. ALiBI EVIDENCE

Castaneda offered alibi evidence from John Orduna and
Castaneda’s stepmother, who both testified that Castaneda was
at home the night of November 12, 2008. Orduna, who lived
in the same apartment building as Castaneda and his family,
testified that he saw Castaneda that night between 9:30 and
10 p.m., but certainly before 11 p.m. Orduna stated that he
and his wife often sat on the porch of the apartment build-
ing drinking beer until 1:30 or 2 a.m. and that on November
12, Castaneda came out and spoke with them. Orduna said
that Castaneda was alone, that Castaneda went back inside
of the apartment building, and that Orduna and his wife were
on the porch until late that night. On rebuttal, however, the
State called the manager from the restaurant where Orduna’s
wife had been employed. Employment records indicated that
Orduna’s wife had not clocked out until nearly 1 a.m. on
November 13.

Castaneda’s stepmother testified that on November 12, 2008,
Castaneda went to school and arrived home around 3:30 p.m.
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Castaneda left the apartment with his father at approximately
6 p.m. to pick up Castaneda’s girlfriend, and they took the
girlfriend back home around 8:30 p.m. Castaneda and his
father were home by 9 p.m., and Castaneda did not leave the
apartment again that evening. Castaneda’s stepmother testified
that she was awake until 11 p.m. On cross-examination, how-
ever, she said that she was a sound sleeper and that she would
not have awakened if Castaneda had left the apartment. She
also stated that she did not recall seeing Orduna on the porch
that day.

The jury found Castaneda guilty on all counts, and he
appeals.

III. ASSIGNMENTS OF ERROR

Castaneda assigns that the trial court erred when it (1)
allowed the jury to review an exhibit during its deliberations,
(2) precluded him from offering evidence that Cervantes had
failed a polygraph examination, (3) allowed cell phone records
into evidence, (4) allowed the State to present fingerprint evi-
dence, and (5) sustained the State’s hearsay objection to an
Internet news report. Castaneda also assigns that the accumula-
tion of errors constitutes reversible error, even if any one error
does not. In addition, he argues that the trial court erred when
it unconstitutionally sentenced Castaneda to life in prison with-
out the possibility of parole.

The State argues that the trial court committed plain error
when it did not make the sentences for use of a deadly weapon
consecutive to all convictions.

IV. STANDARD OF REVIEW

[1] In proceedings where the Nebraska Evidence Rules
apply, the admissibility of evidence is controlled by the
Nebraska Evidence Rules; judicial discretion is involved
only when the rules make discretion a factor in determining
admissibility.!

[2] In making the determination as to factual questions,
an appellate court does not reweigh the evidence or resolve

! State v. Ellis, 281 Neb. 571, 799 N.W.2d 267 (2011).
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conflicts in the evidence, but, rather, recognizes the trial court
as the finder of fact and takes into consideration that it
observed the witnesses.?

V. ANALYSIS
Castaneda’s assignments of error generally fall into two
categories: whether the trial court erred when it admitted or
excluded certain evidence and whether it is unconstitutional to
sentence a juvenile to life without the possibility of parole. We
address the evidentiary issues first.

1. EVIDENTIARY ISSUES

(a) Exhibit 201 —Crime Scene Video

William Henningsen, a criminalist and expert in digital
images and forensic video with the Omaha Police Department,
removed the entire surveillance system from the gas station
where Glinsmann was shot. The cameras were motion sensi-
tive, and Henningsen was able to make a frame-by-frame copy
of the video and to clarify and enlarge the images. Exhibit
201 was one of those enhanced copies, and it included yellow
notes and arrows pointing to Glinsmann and “Subject #1” and
“Subject #2.”

During deliberations, the jury requested that it be allowed to
review the complete video presentation created by Henningsen.
The defense objected, asserting that it gave improper emphasis
on Henningsen’s testimony. The jury indicated that it wanted
to review the gas station video in slow motion or frame-by-
frame. The only exhibit that allowed for such a review was
exhibit 201. With counsel present in the courtroom, the court
allowed limited review of portions of exhibit 201, as requested
by the jury. The jury was not allowed to take the exhibit to the
jury room.

Castaneda claims it was error to allow the jury to
review the exhibit because it was testimonial evidence that

% State v. Vela, 279 Neb. 94, 777 N.W.2d 266 (2010).
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improperly emphasized Henningsen’s testimony and not that of
the other witnesses.

Conversely, the State argues that the video was substantive
evidence of the Glinsmann murder and that Henningsen’s notes
did no more than indicate portions of the video that the mem-
bers of the jury could view for themselves.

This court has previously noted that, generally, a trial court
does not have discretion to submit testimony materials to
the jury for unsupervised review, but that the trial court has
broad discretion to submit to the jury nontestimonial exhibits,
in particular, those constituting substantive evidence of the
defendant’s guilt.> And in this instance, the video to which
Castaneda objects is substantive evidence of the crimes for
which Castaneda was charged. The images from that video
were proof that Castaneda was, in fact, one of the perpetrators
of the charged murders.

Henningsen’s testimony at trial provided an explanation of
the techniques used to retrieve the video surveillance from the
gas station and the steps he followed to organize the video for
presentation for trial. But his notes to exhibit 201 were not part
of that testimony; rather, the notes were merely intended to
facilitate the jury’s viewing of the exhibit.

And in any case, the trial court followed the procedure
adopted by this court for use in determining when a jury
should be permitted to view evidence after the parties rest. We
have noted:

When a jury makes a request to rehear certain evidence,
the common-law rule requires that a trial court discover
the exact nature of the jury’s difficulty, isolate the pre-
cise testimony which can solve it, and weigh the proba-
tive value of the testimony against the danger of undue
emphasis. If, after this careful exercise of discretion,
the court decides to allow some repetition of the tape-
recorded evidence for the jury, it can do so in open court

3 State v. Pischel, 277 Neb. 412, 762 N.W.2d 595 (2009).
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in the presence of the parties or their counsel or under
other strictly controlled procedures of which the parties
have been notified.*

During deliberations, the jury asked to be allowed to watch
the surveillance video in slow motion or frame-by-frame. After
inquiring as to the specific testimony that would resolve the
jury’s question, the trial court determined that exhibit 201
was the only exhibit that would meet the jury’s request. With
counsel present in the courtroom, the court allowed the jury to
review the exhibit. The trial court did not abuse its discretion
in allowing the jury to review the video in the courtroom in the
presence of counsel.

(b) Polygraph Examinations

Cervantes was given two polygraph examinations. The first
was administered on April 16, 2010, after a jailhouse inform-
ant told police Cervantes had admitted that he shot Silva and
that Ramirez shot Glinsmann. Cervantes was asked whether
he had fired the shots that resulted in the deaths of Silva and
Glinsmann. The officer administering the test determined that
Cervantes was being deceptive in his answers to the questions
about Silva. The test was inconclusive as to the questions
about Glinsmann.

Cervantes was told by police that he failed the test. He was
interviewed by police a second time, during which Cervantes
explained that he believed he failed the first polygraph exami-
nation based on his guilt at having pointed out Silva to Ramirez
and Castaneda. Cervantes was then asked to provide a written
statement about the events of November 12, 2008, after which
he was given a second polygraph examination. It consisted
only of questions about whether the written statement was true.
Cervantes was told he passed the second test.

The State made a motion in limine, seeking to bar the
defense from mentioning the polygraph examinations or their
results. The trial court sustained the motion, and in an offer of

4 State v. Dixon, 259 Neb. 976, 987, 614 N.W.2d 288, 297 (2000),
disapproved on other grounds, State v. Smith, 284 Neb. 636, 822 N.W.2d
401 (2012).
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proof, the defense showed generally that in the first polygraph
examination given on April 16, 2010, Cervantes had been
deceptive regarding his role in Silva’s death and had denied
telling the jailhouse informant he shot Silva.

Castaneda argues that he should have been allowed to cross-
examine Cervantes regarding his failure of the first polygraph
examination and that the failure to allow this questioning pre-
vented him from presenting a complete defense as provided in
Holmes v. South Carolina?

In Holmes, the defendant sought to introduce evidence of a
third party’s guilt in order to raise doubt about his own guilt.®
South Carolina rules of evidence prohibited admission of evi-
dence relating to a third party’s guilt if it “‘“cast[s] a bare sus-
picion upon another”’” or “‘“raise[s] a conjectural inference
as to the commission of the crime by another.”””” The South
Carolina Supreme Court held that because there was strong
forensic evidence against the defendant, he could not introduce
evidence of a third party’s guilt simply to raise the inference of
his own innocence.?

[3] The U.S. Supreme Court stated that while state courts
have broad latitude to establish rules excluding evidence from
criminal trials, that latitude has limits. “*Whether rooted directly
in the Due Process Clause of the Fourteenth Amendment or in
the Compulsory Process or Confrontation Clauses of the Sixth
Amendment, the Constitution guarantees criminal defendants
“a meaningful opportunity to present a complete defense.”””
But the Supreme Court also noted that

well-established rules of evidence permit trial judges to
exclude evidence if its probative value is outweighed by
certain other factors such as unfair prejudice, confusion

5 Holmes v. South Carolina, 547 U.S. 319, 126 S. Ct. 1727, 164 L. Ed. 2d
503 (2006).

ld.

7 Id., 547 U.S. at 324, quoting State v. Gregory, 198 S.C. 98, 16 S.E.2d 532
(1941).

8 1d.

9 1d., 547 U.S. at 324, quoting Crane v. Kentucky, 476 U.S. 683, 106 S. Ct.
2142, 90 L. Ed. 2d 636 (1986).
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of the issues, or potential to mislead the jury. . . . Plainly
referring to rules of this type, we have stated that the
Constitution permits judges “to exclude evidence that is
‘repetitive . . . , only marginally relevant’ or poses an
undue risk of ‘harassment, prejudice, [or] confusion of
the issues.””!”

Castaneda relies on cases from other jurisdictions to sug-
gest that the evidence of polygraph examinations should have
been admitted. However, we do not find the cases supportive
of Castaneda’s position. In State v. McDonough," after the
State’s main witness to a robbery was told that he had failed a
polygraph examination, he changed his testimony and identi-
fied the defendant as the robber. At trial, the witness admitted
that he first attempted to change his testimony out of fear of
retaliation by the defendant or his family. The defendant sought
to impeach the witness with the polygraph evidence, seeking
to demonstrate that the test was instrumental in procuring the
witness’ identification of the defendant at trial.”” Under those
circumstances, the court concluded, the polygraph examination
was more probative than prejudicial. The court held that the
admission of polygraph results was not unduly prejudicial to
the defendant, but it cautioned that polygraph results are gener-
ally not admissible.

In State v. Green,” on cross-examination, the State referred
to a polygraph examination taken by a witness who alleg-
edly overheard a conversation that would have supported the
defendant’s claim of self-defense. On appeal, the State asserted
that it referred to the polygraph to show that the witness
“used facts he could not have known at the time of taking the
polygraph examination to explain to police officers why he
had failed the polygraph examination.”'* The appellate court
held that statements made during a polygraph examination

10 1d., 547 U.S. at 326-27, quoting Crane, supra note 9.
" State v. McDonough, 350 A.2d 556 (Me. 1976).

2 1d.

13 State v. Green, 245 Kan. 398, 781 P.2d 678 (1989).
4 Id. at 406, 781 P.2d at 685.
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are admissible to demonstrate a lack of credibility but that the
results of a polygraph examination are excluded because of
their unreliability.'

Factually similar to the case at bar, in U.S. v. Pitner,'
an informant was given a polygraph examination and gave
answers that indicated deception. After the informant was
confronted with the results of the examination, he changed
his story. The federal district court ultimately admitted the
evidence that the witness changed his story, but excluded the
results of the examination itself.

[4,5] In the case at bar, Castaneda is seeking to admit the
results of the polygraph examinations. In United States v.
Scheffer,"” the U.S. Supreme Court has held that an evidentiary
rule categorically excluding polygraph results is not arbitrary,
because state and federal governments have broad latitude to
establish rules excluding evidence from criminal trials. There
is no consensus that polygraph evidence is reliable, and a fun-
damental principle of the justice system is that the jury is the
lie detector, determining the weight and credibility of witness
testimony.'”® The Holmes Court cited Scheffer with approval
as a case involving an evidentiary rule that was not arbitrary
or unreasonable."”

[6] In Nebraska, we have held that polygraph results are
generally inadmissible as unduly prejudicial.®® However, in
State v. Riley, where the mere mention that a witness had
taken a polygraph examination and presumably passed it bol-
stered the witness’ credibility, we concluded that the trial court
abused its discretion when it overruled the defendant’s motion
for a mistrial based on the polygraph reference. Implicit in our

5 Id.
16 U.S. v. Pitner, 969 F. Supp. 1246 (W.D. Wash. 1997).

17" United States v. Scheffer, 523 U.S. 303, 118 S. Ct. 1261, 140 L. Ed. 2d 413
(1998).

8 1d.

19 Holmes, supra note 5.

20 See State v. Riley, 281 Neb. 394, 796 N.W.2d 371 (2011).
2.
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holding was the proposition that it was the jury’s responsibility
to determine the credibility of witnesses.

Castaneda claims that he wanted to be able to confront
Cervantes with the fact that he had changed his version of
events after he was told he failed the first polygraph examina-
tion. But ultimately, Castaneda is seeking to admit the results
of the polygraph to cast doubt on Cervantes’ credibility as a
witness —something that the jury, as fact finder, is charged
with determining. Similar to Riley, in which the mention of
a polygraph examination bolstered a witness’ testimony, the
mention of Cervantes’ failed polygraph examination in this
case would cast doubt on his credibility.

Furthermore, Castaneda had the opportunity to rigorously
cross-examine Cervantes regarding the conflicting statements
he made to police. Castaneda also cross-examined the police
officer who reinterviewed Cervantes and asked the officer’s
opinion as to whether Cervantes lied about his role in the
shootings. The following exchange occurred during the recross-
examination of the officer:

[Defense counsel:] And when you say you wanted to
see if [Cervantes] was telling the truth, you mean you
would challenge him with statements of other people?

[Officer:] Correct.

Q. And you told him flat out he was lying to you,
didn’t you?

A. Yes, I did.

Q. And you had reason to believe that he was lying to
you, didn’t you?

A. With the change of information, yes.

Q. Is that the only reason? Just yes or no.

A. Is that the only reason?

Q. That you had reason to believe he wasn’t telling
the truth?

A. No.

The officer ultimately testified that Cervantes changed some
details but that overall, Cervantes’ version of the events of
November 12, 2008, did not change. The jury also heard testi-
mony from the person who gave Cervantes a ride the day after
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the shooting and from the jailhouse informant who claimed
that Cervantes had admitted to killing Silva. While the par-
ticulars of Cervantes’ story changed, he never wavered in his
statements to police that he was the driver of the vehicle on the
night of the shootings, that Castaneda was involved, and that
Ramirez shot Silva and Glinsmann.

Castaneda was able to thoroughly cross-examine Cervantes
regarding the conflicting statements he made to police and
was able to systematically develop his defense by showing
that Cervantes lied to police and that Cervantes changed his
story when he was confronted with his lies. Without being told
of the polygraph examinations or their results, the jury was
made aware that police had reason to believe that Cervantes
was lying. It was not necessary to actually ask Cervantes if he
failed the first polygraph examination.

As the U.S. Supreme Court noted, the jury acts as a lie
detector, and as the finder of fact, the jury was responsible
for determining whether Cervantes was a credible witness.?
The trial court did not err in sustaining the State’s motion in
limine excluding the results of the polygraph examinations.
Castaneda’s second assignment of error is without merit.

(c) Cell Phone Records

Castaneda next assigns that the trial court erred by admitting
the records of cell phone calls and text messages.

The operations coordinator for a cell phone company in
Nebraska testified as a custodian of records for that company.
Records of cell phone calls and texts are each stored in dif-
ferent servers for 6 months. Data are recorded at the time a
call is made or a text is sent. A subpoena was issued for the
cell phone numbers registered to Castaneda’s stepmother and
to Ramirez. The records showed no calls on Castaneda’s cell
phone between 9:50 p.m. and 11:44 p.m. on November 12,
2008. Cell phone activity resumed at 11:44 p.m. and continued
until 12:25 a.m.

22 See Scheffer, supra note 17.



306 287 NEBRASKA REPORTS

Castaneda argues that computer-generated records which
are manually entered are not assertions of a declarant and
should be scrutinized for admissibility under rule 901,> which
provides the requirements for authentication or identification
of evidence.

[7] We recently addressed a similar argument in State v.
Taylor ** We stated that “[i]f the proponent’s showing is suf-
ficient to support a finding that the evidence is what it pur-
ports to be, the proponent has satisfied the requirement of rule
901(1).”* “The foundation of trustworthiness required by the
business records exception is sufficient to satisfy the authen-
tication requirement of rule 901.”%° In Taylor, the cell phone
records at issue were authenticated by the same employee who
testified in the case at bar. The employee’s testimony in 7aylor
was sufficient to authenticate the cell phone records, and it is
also sufficient in this case.

Our opinion in Taylor was released after Castaneda submit-
ted his briefs. Castaneda conceded at oral argument that 7aylor
resolved the issue. This assignment of error is therefore with-
out merit.

(d) Fingerprint Evidence

At trial, the court received into evidence the surveillance
footage from the gas station where Glinsmann was shot and a
latent palmprint lifted from the hood of Glinsmann’s vehicle,
the Ford Taurus she had borrowed. Glinsmann’s vehicle was
towed to the police garage at the impound lot for processing.
Because the vehicle was dirty, areas where dirt had been dis-
turbed were visible and crime scene technicians were able to
check for latent prints on those areas. Video surveillance from
the gas station also showed the assailants pass near the hood
of the vehicle.

A crime scene technician with a specialty in finger-
print identification testified that she dusted the exterior of

23 Neb. Evid. R. 901, Neb. Rev. Stat. § 27-901 (Reissue 2008).
4 State v. Taylor, 282 Neb. 297, 803 N.W.2d 746 (2011).

2 Id. at 315, 803 N.W.2d at 760.

% Id. at 315, 803 N.W.2d at 761.
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Glinsmann’s vehicle for fingerprints, concentrating on areas
where it appeared that the dust and dirt on the vehicle had been
smudged. The fingerprint specialist lifted three latent prints
from the vehicle: one from above the driver’s-side door handle,
which print belonged to Glinsmann, and two on the hood of the
vehicle on the passenger side, which prints appeared to be two
parts of a left palmprint. That palmprint was later identified as
belonging to Castaneda.

Castaneda argues that the trial court committed reversible
error when it allowed the State to present testimony regarding
fingerprint identification through the use of the “Automated
Fingerprint Identification System” (AFIS), a database of prints
on file from Nebraska. Castaneda claims that because the fin-
gerprint specialist did not know when Castaneda’s prints were
scanned into AFIS, any testimony regarding AFIS was hearsay.
Castaneda suggests that testimony should have been elicited
to show the process used to enter his fingerprints into AFIS.
Without such testimony, Castaneda claims there was insuffi-
cient foundation.

[8] An appellate court reviews a trial court’s ruling on
authentication for an abuse of discretion.”” We note that
although Castaneda attacked the scientific validity and reliabil-
ity of fingerprint identification at trial, he does not raise that
issue on appeal.

In support of his argument, Castaneda cites a North
Carolina case in which an officer compared the latent fin-
gerprint to a “master file,” and then compared fingerprints
taken by the officer to latent prints found at the scene of the
crime.?® The North Carolina court determined that testimony
regarding the master file fingerprint violated the hearsay rule
and should have been excluded. If the conviction rested on
the fingerprint evidence, it could not stand. However, the
court found that the “evidence as to the common origin of
[the] defendant’s known fingerprint and the latent print . . .
is so overwhelming, and the prejudicial effect of the incom-
petent testimony concerning the master file fingerprint is so

27 See State v. Pullens, 281 Neb. 828, 800 N.W.2d 202 (2011).
8 See State v. Foster, 284 N.C. 259, 263, 200 S.E.2d 782, 786 (1973).
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insignificant by comparison, that the incompetent evidence
was harmless beyond a reasonable doubt.”? Exclusion of the
evidence concerning the master file fingerprint would not
have produced a different result.*

We find Foster persuasive but unhelpful to Castaneda’s
arguments. The technician in Foster used virtually the same
procedure used by the technicians in the case at bar. After
using a “master file” or AFIS to make a preliminary identifi-
cation, a new set of inked prints was taken from the subject.
Those prints were then compared to the latent prints found at
the crime scene. Therefore, even if testimony regarding the
“master file” prints, or the prints found in AFIS, could be con-
sidered inadmissible hearsay, the error was harmless, because
the actual identification was made from the inked prints that
the technician personally obtained from Castaneda.

In addition, Castaneda was able to cross-examine the finger-
print specialist thoroughly on her credentials and training, as
well as on the fact that she did not know any details concern-
ing the date Castaneda’s prints were scanned into AFIS or the
identity of the person who completed the scan. As pointed out
by the State, whether the known prints in AFIS belonged to
Castaneda went to the weight of the evidence, which is deter-
mined by a jury.*' The trial court did not abuse its discretion
by allowing the testimony. This assignment of error is also
without merit.

(e) Internet News Report

Castaneda offered into evidence a printout of an Internet
news story that indicated Castaneda’s palmprint had been found
on the hood of the Glinsmann vehicle at 52d and Leavenworth
Streets. The trial court refused to allow it, finding that it was
inadmissible hearsay.

Castaneda argues that the story was not offered for the truth
of the matter asserted, but, rather, was offered to demonstrate
that it was public knowledge that Castaneda had been arrested,

» Id. at 274,200 S.E.2d at 793.
0 1d.
31 See State v. Chavez, 281 Neb. 99, 793 N.W.2d 347 (2011).
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that his palmprint was found at the scene, and that Cervantes
named Castaneda, who had been arrested, to turn suspicion
away from himself.
[9] Under evidence rule 10332
(1) Error may not be predicated upon a ruling which
admits or excludes evidence unless a substantial right of
the party is affected, and:

(b) In case the ruling is one excluding evidence, the
substance of the evidence was made known to the judge
by offer or was apparent from the context within which
questions were asked.

When Castaneda sought to introduce the news story during
trial, he did not argue that the story would demonstrate that
fingerprint evidence linking Castaneda to the crime was public
knowledge. Castaneda argued only that the story was not being
offered for the truth of the matter. He failed to establish the
news story’s relevance, and we find no error in the trial court’s
refusal to admit it into evidence.

(f) Cumulative Errors
Also without merit is Castaneda’s assignment of error that
the cumulative errors require reversal and a new trial. Because
we find no merit to any of Castaneda’s assignments of error,
there are no cumulative errors, and we accordingly reject
this argument.

2. SENTENCES

(a) Arguments on Appeal
Castaneda argues that the district court erred in sentencing
him to life imprisonment without the possibility of parole.
The basis of Castaneda’s argument at the time this case was
originally argued was that the U.S. Supreme Court’s decision
in Graham v. Florida®® categorically prohibited a sentence
of life imprisonment without the possibility of parole for

32 Neb. Evid. R. 103, Neb. Rev. Stat. § 27-103 (Reissue 2008).

33 Graham v. Florida, 560 U.S. 48, 130 S. Ct. 2011, 176 L. Ed. 2d 825
(2010).
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juvenile offenders. In Graham, a juvenile who participated
in an armed robbery was charged as an adult and sentenced
to life imprisonment without the possibility of parole. The
Supreme Court ruled that sentencing a juvenile to life impris-
onment without parole for a nonhomicide crime was a viola-
tion of the Eighth Amendment prohibition against cruel and
unusual punishment.

(b) Miller v. Alabama
Following the submission of Castaneda’s appeal to this
court, the U.S. Supreme Court decided Miller v. Alabama.**
Miller held it is unconstitutional to sentence a juvenile con-
victed of a homicide to a mandatory sentence of life imprison-
ment without the possibility of parole.

(c) Further Argument

This court ordered further argument on the impact of Miller
on Castaneda’s sentence. During those arguments, the State
argued that Castaneda’s sentences are unaffected by Miller
because they were not sentences without the possibility of
parole. Rather, upon commutation to a term of years, parole
would be available to Castaneda. The State further argued
that if Miller did apply, Castaneda’s current sentences of
life imprisonment without the possibility of parole should be
vacated and the cause remanded for resentencing in light of the
sentencing factors discussed in Miller.

Conversely, Castaneda argued that the sentences imposed
upon him were without the possibility of parole and that thus,
Miller was applicable. Castaneda further argued that as a result
of Miller, he could not be charged with a Class IA felony,
because the only allowable sentence for such a felony would
be life imprisonment. Castaneda instead asserted that he should
be sentenced for second degree murder, a Class IB felony,
because it is the “most serious degree of homicide for which
he may be prosecuted” and thus provides the sentencing court

3% Miller v. Alabama, ___ US. ___, 132 S. Ct. 2455, 183 L. Ed. 2d 407
(2012).
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with the individualized sentencing options required by Graham
and Miller 3

(d) Life Imprisonment Without
Possibility of Parole

We first address the State’s contention that Miller is inap-
plicable because Castaneda was not sentenced to life imprison-
ment without the possibility of parole.

At the time Castaneda was sentenced, Nebraska’s statutes
provided that a juvenile convicted of first degree murder was
subject to mandatory life imprisonment. The statutes did not
expressly contain the qualifier “without parole.”** However,
according to Neb. Rev. Stat. § 83-1,110 (Reissue 2008), a
committed offender becomes eligible for parole in Nebraska
after serving “one-half the minimum term of his or her sen-
tence.” Because there is no way to compute “one-half” of a
life sentence, an offender sentenced to life imprisonment in
Nebraska for first degree murder is not eligible for parole.’’
Instead, although such an offender has his record reviewed by
the Board of Parole every 10 years, he or she is not eligible
for parole until the “sentence is commuted.”® If commutation
occurs, the offender’s record is reviewed annually when he or
she is within 5 years of parole eligibility.*

In the State’s supplemental brief, it argues that Miller barred
only those sentences denying any “‘possibility of parole.””* Tt
contends that Nebraska’s scheme does not fall within this cat-
egory, because parole is possible in Nebraska if the sentence
is commuted to a term of years. Specifically, Neb. Const. art.
IV, § 13, authorizes the Board of Pardons, a group composed

35 Supplemental brief for appellant at 20.
3 See Neb. Rev. Stat. §§ 28-105 and 28-105.01 (Reissue 2008).

3T Poindexter v. Houston, 275 Neb. 863, 750 N.W.2d 688 (2008). See State v.
Marrs, 272 Neb. 573, 723 N.W.2d 499 (2006).

3 Neb. Rev. Stat. § 83-192(1)(f)(v) (Reissue 2008).
¥ Id.
Supplemental brief for appellee at 2, quoting Graham, supra note 33.
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of the Governor, the Attorney General, and the Secretary of
State,*! to commute the sentence in “all cases of conviction,”
which includes sentences of life imprisonment.*> Once the
sentence is so commuted, the Board of Parole can review
the sentence and release an inmate on parole.** According to
the State, under Nebraska law, Castaneda therefore has some
possibility of being paroled, and thus his sentences do not
violate Miller.

But the mere existence of a remote possibility of parole does
not keep Nebraska’s sentencing scheme from falling within
the dictates of Miller. Miller requires the sentencing scheme
to provide “‘some meaningful opportunity to obtain release
based on demonstrated maturity and rehabilitation.””** Miller
cited the scheme in Graham as coming within its dictates.
And the scheme at issue in Graham, like Nebraska’s, did not
expressly provide that the life sentence was “without parole.”
Nevertheless, the Court held in Graham that because Florida
had abolished its parole system, the sentence effectively gave
the defendant no possibility of release “unless he is granted
executive clemency.”*

Similarly, in Bonilla v. State,** the Towa Supreme Court
addressed whether Graham applied to a juvenile defendant
convicted of a nonhomicide offense. Iowa’s statute provided
that the defendant’s sentence was for life and that he “‘shall
not be released on parole unless the governor commutes the
sentence to a term of years.””* The Towa court held that the
fact that the defendant could “theoretically” receive a com-
mutation was too much of a “‘remote possibility’” to support

41 Neb. Rev. Stat. § 83-1,126 (Reissue 2008).

42 See, Poindexter, supra note 37; Otey v. State, 240 Neb. 813, 485 N.W.2d
153 (1992).

4§ 83-192(1)(H)(v).

“ Miller, supra note 34, 132 S. Ct. at 2469 (emphasis supplied), quoting
Graham, supra note 33.

4 Graham, supra note 33, 560 U.S. at 57.
4 Bonilla v. State, 791 N.W.2d 697 (Towa 2010).
47 Id. at 700, quoting Iowa Code Ann. § 902.1 (West 2003).
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an argument that the defendant’s sentence was not with-
out parole.®

And in State v. Dyer,”® a Louisiana court found that defend-
ants sentenced to life imprisonment were effectively sentenced
to life without parole when they could not be eligible for
parole “‘until [the] life sentence has been commuted to a fixed
term of years.”” Noting that in Louisiana, the governor had
complete discretion regarding whether to commute a sentence,
Dyer held that the sentences were effectively without parole
and fell under the dictates of Graham.>

In addition, the U.S. Supreme Court itself has opined on the
substantial difference between executive commutation power
and parole.”’ According to the Court, parole and commutation
are different concepts as a matter of law, because parole is “a
regular part of the rehabilitative process,”? while commutation
is “an ad hoc exercise of executive clemency.”™

Nebraska’s parole system has absolutely no application to
Castaneda unless and until executive clemency in the form
of sentence commutation is granted. And in Nebraska, execu-
tive clemency is a “‘free gift from the supreme authority,”
“‘to be bestowed according to his own discretion.””* The
Board of Pardons thus has the unfettered discretion to grant or
deny a commutation for any reason or for no reason at all.”
The sentencing scheme here and the availability of executive
clemency under only a standard of unfettered discretion is
remarkably similar to Florida, lowa, and Louisiana. We find
that Nebraska’s sentence of life imprisonment is effectively
life imprisonment without parole under the rationale of Miller

8 Id. at 700 n.2.

4 State v. Dyer, 77 So. 3d 928, 929 (La. 2011).

.

S Solem v. Helm, 463 U.S. 277, 103 S. Ct. 3001, 77 L. Ed. 2d 637 (1983).
2 1d., 463 U.S. at 300.

3 1d.,463 U.S. at 301.

4 Otey, supra note 42, 240 Neb. at 824, 485 N.W.2d at 163 (emphasis in
original), quoting Pleuler v. State, 11 Neb. 547, 10 N.W. 481 (1881).

35 Poindexter, supra note 37.
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and Graham, because it provides no meaningful opportunity
to obtain release. As such, we reject the State’s argument that
Miller is inapplicable because Castaneda was not sentenced to
life imprisonment without the possibility of parole.

(e) Griffith v. Kentucky

Other than arguing that Miller was inapplicable for the
reasons detailed and rejected above, the State concedes that
Miller, as a new rule of law, would be applicable to any case
on direct review. Castaneda concurs, and we agree. In Griffith
v. Kentucky>® the U.S. Supreme Court held that “a new rule
for the conduct of criminal prosecutions is to be applied
retroactively to all cases, state or federal, pending on direct
review or not yet final, with no exception for cases in which
the new rule constitutes a ‘clear break’ with the past.” Because
this case is currently on direct appeal, Miller is applicable
to Castaneda.

(f) L.B. 44 and §§ 28-105.02
and 83-1,110.04

Since we heard further arguments, the Nebraska Legislature
passed, and the Governor approved, 2013 Neb. Laws, L.B. 44,
which amended state law to “change penalty provisions with
respect to Class TA felonies committed by persons under
eighteen years of age [and] to change parole procedures with
respect to offenses committed by persons under eighteen years
of age.”

Neb. Rev. Stat. § 28-105.02 (Supp. 2013) provides:

(1) Notwithstanding any other provision of law, the
penalty for any person convicted of a Class IA felony for
an offense committed when such person was under the
age of eighteen years shall be a maximum sentence of not
greater than life imprisonment and a minimum sentence
of not less than forty years’ imprisonment.

(2) In determining the sentence of a convicted per-
son under subsection (1) of this section, the court shall

5% Griffith v. Kentucky, 479 U.S. 314, 328, 107 S. Ct. 708, 93 L. Ed. 2d 649
(1987).
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consider mitigating factors which led to the commission
of the offense. The convicted person may submit mitigat-
ing factors to the court, including, but not limited to:

(a) The convicted person’s age at the time of the
offense;

(b) The impetuosity of the convicted person;

(c) The convicted person’s family and community
environment;

(d) The convicted person’s ability to appreciate the
risks and consequences of the conduct;

(e) The convicted person’s intellectual capacity; and

(f) The outcome of a comprehensive mental health
evaluation of the convicted person conducted by an
adolescent mental health professional licensed in this
state. The evaluation shall include, but not be limited to,
interviews with the convicted person’s family in order
to learn about the convicted person’s prenatal history,
developmental history, medical history, substance abuse
treatment history, if any, social history, and psychologi-
cal history.

And Neb. Rev. Stat. § 83-1,110.04 (Supp. 2013) further
provides:

(1) Any offender who was under the age of eighteen
years when he or she committed the offense for which
he or she was convicted and incarcerated shall, if the
offender is denied parole, be considered for release on
parole by the Board of Parole every year after the denial.

(2) During each hearing before the Board of Parole
for the offender, the board shall consider and review, at
a minimum:

(a) The offender’s educational and court documents;

(b) The offender’s participation in available rehabilita-
tive and educational programs while incarcerated;

(c) The offender’s age at the time of the offense;

(d) The offender’s level of maturity;

(e) The offender’s ability to appreciate the risks and
consequences of his or her conduct;

(f) The offender’s intellectual capacity;

(g) The offender’s level of participation in the offense;
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(h) The offender’s efforts toward rehabilitation; and
(i) Any other mitigating factor or circumstance submit-
ted by the offender.

(g) Disposition

At the time of Castaneda’s sentencing for the first degree
murder convictions, Class IA felonies, the district court was
required by § 28-105(1) to impose sentences of life imprison-
ment. As we have explained, those sentences were tantamount
to life imprisonment without the possibility of parole and,
under Miller, were unconstitutional. As such, Castaneda’s life
imprisonment sentences must be vacated and Castaneda must
be resentenced.

Subsequent to the enactment of L.B. 44, this court sought
supplemental briefing on the issue of whether Castaneda should
be resentenced under the provisions of L.B. 44. The State con-
tends that L.B. 44 should be utilized; Castaneda argues that to
do so would violate the Ex Post Facto Clauses of the U.S.”” and
Nebraska Constitutions.>®

[10,11] This court ordinarily construes Nebraska’s ex post
facto clause to provide no greater protections than those guar-
anteed by the federal Constitution.”® We have said that “‘[a]
law which purports to apply to events that occurred before
the law’s enactment, and which disadvantages a defendant by
creating or enhancing penalties that did not exist when the
offense was committed, is an ex post facto law and will not be
endorsed by the courts.””%

We have also held:

“Any statute which punishes as a crime an act previ-
ously committed which was innocent when done, which
makes more burdensome the punishment for a crime after
its commission, or which deprives one charged with a

57 U.S. Const. art. I, § 10.

3 Neb. Const. art. I, § 16.

3 State v. Kibbee, 284 Neb. 72, 815 N.W.2d 872 (2012).
0 Id. at 83, 815 N.W.2d at 884.
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crime of any defense available according to law at the
time when the act was committed is prohibited as ex
post facto. The Ex Post Facto Clause does not, however,
extend to limit legislative control of remedies and modes
of procedure which do not affect matters of substance.
Thus, statutes governing substantive matters in effect at
the time of a crime govern, and not later enacted statutes.
In contrast, the procedural statutes in effect on the date
of a hearing or proceeding govern, and not those in effect
when the violation took place.

“A change in law will be deemed to affect matters of
substance where it increases the punishment or changes
the ingredients of the offense or the ultimate facts neces-
sary to establish guilt. In other words, a rule is substantive
if it alters the range of conduct or the class of persons
that the law punishes. In contrast, rules that regulate
only the manner of determining a defendant’s culpability
are procedural.”¢!

We are therefore faced with the issue of whether the sen-
tencing provisions set forth in L.B. 44 increase the punish-
ment or change the ingredients of the offense or the ultimate
facts necessary to establish guilt. Because L.B. 44 deals with
sentencing, it does not affect the ingredients of the offense or
the facts necessary to establish guilt. Thus, we must answer
whether L.B. 44 increases the punishment; if it does, then the
change is substantive and ex post facto principles bar applica-
tion of L.B. 44 to Castaneda on resentencing.

Castaneda argues that we must determine whether L.B. 44
increases the punishment by comparing the possible range of
sentences under L.B. 44 with the possible range of sentences
for a Class IB felony. This argument is based upon Castaneda’s
contention that because Miller invalidated the Nebraska sen-
tencing scheme for Class IA felonies committed by juveniles,
a Class IB felony is the “most serious degree of homicide for
which he may be prosecuted.”®

o Id.
62 Supplemental brief for appellant at 21.
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We find this argument contradicts precedent from the U.S.
Supreme Court. In Dobbert v. Florida® the defendant was
convicted of first degree murder. At the time the murder was
committed, the applicable Florida statute provided that the
murder was to be punished by death unless the jury recom-
mended mercy. Before the case came to final judgment, the
Florida Supreme Court, based on a U.S. Supreme Court deci-
sion, found the statute to be unconstitutional.* Florida then
enacted a new statute specifying procedures to be utilized prior
to the imposition of a death penalty. On appeal, the defendant
argued that applying the new statute to him would violate ex
post facto principles by increasing the punishment he was sub-
ject to. His argument was that because the prior statute was
found to be unconstitutional, there was no valid death penalty
in Florida as of the date of his actions, and that he thus could
not be subjected to that penalty under the new statute. The
Court rejected this argument, concluding:

[T]his sophistic argument mocks the substance of the
Ex Post Facto Clause. Whether or not the old statute
would, in the future, withstand constitutional attack,
it clearly indicated Florida’s view of the severity of
murder and of the degree of punishment which the leg-
islature wished to impose upon murderers. The statute
was intended to provide maximum deterrence, and its
existence on the statute books provided fair warning as
to the degree of culpability which the State ascribed to
the act of murder.

. . . Here the existence of the statute served as an
“operative fact” to warn the petitioner of the penalty
which Florida would seek to impose on him if he were
convicted of first-degree murder. This was sufficient com-
pliance with the ex post facto provision of the United
States Constitution.®

% Dobbert v. Florida, 432 U.S. 282,97 S. Ct. 2290, 53 L. Ed. 2d 344 (1977).

% See Furman v. Georgia, 408 U.S. 238, 92 S. Ct. 2726, 33 L. Ed. 2d 346
(1972).

5 Dobbert, supra note 63,432 U.S. at 297.
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Dobbert makes it clear that the effect of Miller on Nebraska
law is not a factor in the ex post facto analysis of whether a
later-enacted statute increases punishment for a crime. Rather,
the proper comparison is the range of penalties that Nebraska
law provided for a Class IA felony committed by a juvenile at
the time Castaneda committed his crimes, within the range of
penalties Nebraska law provides for a Class IA felony com-
mitted by a juvenile at the time Castaneda is resentenced. We
observe that this is consistent with the underlying purpose of
the Ex Post Facto Clause: to “assure that legislative Acts give
fair warning of their effect and permit individuals to rely on
their meaning until explicitly changed.”®

At the time Castaneda was sentenced, the only possible sen-
tence for a first degree murder committed by a juvenile was
life imprisonment. Under L.B. 44, the sentence is anywhere
from 40 years to life imprisonment.”’” The possible range of
sentences provided for in L.B. 44 is not greater than the pos-
sible range of sentences which Castaneda was originally sub-
jected to.%® As such, the change effected by L.B. 44 does not
violate ex post facto principles.

[12] Nor is it inconsistent under Nebraska law for this
mitigation in sentencing to apply upon resentencing. “[W]here
a criminal statute is amended by mitigating the punishment,
after the commission of a prohibited act but before final judg-
ment, the punishment is that provided by the amendatory act
unless the Legislature has specifically provided otherwise.”®
And in this case, the Legislature has not provided otherwise.
We therefore vacate Castaneda’s life sentences and remand the
cause for resentencing under the procedures set forth under
L.B. 44.

 Weaver v. Graham, 450 U.S. 24, 28-29, 101 S. Ct. 960, 67 L. Ed. 2d 17
(1981).

67 See § 28-105.02(1).
% See §§ 28-105 and 28-105.01.

% State v. Randolph, 186 Neb. 297, 301-02, 183 N.W.2d 225, 228 (1971).
See, State v. Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999); State v.
Groff, 247 Neb. 586, 529 N.W.2d 50 (1995).
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We decline to address Castaneda’s argument under Graham
as presented by his brief on appeal, because the possibility
exists that upon remand, Castaneda might not be resentenced
to life imprisonment.

Finally, the State argues that the district court committed
plain error when it failed to order Castaneda’s three sentences
for use of a deadly weapon to run consecutively “to all other
sentences imposed.””® We agree and vacate all of Castaneda’s
other sentences and remand the cause for resentencing.”!

VI. CONCLUSION
Castaneda’s assignments regarding trial error are without

merit. But the life imprisonment sentences imposed upon
Castaneda were effectively life imprisonment without the possi-
bility of parole and unconstitutional under Miller.”> We accord-
ingly vacate those unconstitutional sentences and remand the
cause for resentencing. We also vacate all of Castaneda’s other
sentences, because the district court committed plain error in
ordering some of those sentences to run concurrently rather
than consecutively.

CONVICTIONS AFFIRMED, ALL SENTENCES VACATED,

AND CAUSE REMANDED FOR RESENTENCING.

0 Brief for appellee at 75 (emphasis in original).

"I See, Neb. Rev. Stat. § 28-1205(3) (Cum. Supp. 2012); State v. Scott, 284
Neb. 703, 824 N.W.2d 668 (2012); State v. Russell, 248 Neb. 723, 539
N.W.2d 8 (1995).

2 Miller, supra note 34.

STATE OF NEBRASKA, APPELLEE, V.
DouGLAs M. MANTICH, APPELLANT.
842 N.W.2d 716

Filed February 7,2014. No. S-11-301.

1. Constitutional Law: Sentences. Whether a sentence violates the Eighth
Amendment’s cruel and unusual punishment clause presents a question of law.

2. Judgments: Appeal and Error. When reviewing a question of law, an appellate
court reaches a conclusion independent of the lower court’s ruling.
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3. Constitutional Law: Criminal Law: Statutes: Convictions: Sentences: Time.
When a decision of the U.S. Supreme Court results in a “new rule,” that rule
applies to all criminal cases still pending on direct review. As to convictions
that are already final, however, the rule applies only in limited circumstances.
New substantive rules generally apply retroactively. This includes decisions that
narrow the scope of a criminal statute by interpreting its terms, as well as con-
stitutional determinations that place particular conduct or persons covered by the
statute beyond the State’s power to punish.

4. Constitutional Law: Criminal Law: Time. New rules of procedure generally
do not apply retroactively. The only exception is those rules that are “watershed
rules of criminal procedure” implicating the fundamental fairness and accuracy of
the criminal proceedings.

5. Constitutional Law: Criminal Law: Minors: Sentences: Time: Appeal and
Error. The holding of the U.S. Supreme Court in Miller v. Alabama, ___ U.S.
_, 132 S. Ct. 2455, 183 L. Ed. 2d 407 (2012), that the Eighth Amendment
forbids a sentencing scheme which mandates life in prison without the possibility
of parole for juvenile offenders, is a new substantive rule of constitutional law
which applies retroactively to criminal cases on collateral review.

Appeal from the District Court for Douglas County: J.
Patrick MULLEN, Judge. Sentence vacated, and cause remanded
for resentencing.

Adam J. Sipple, of Johnson & Mock, for appellant.

Jon Bruning, Attorney General, and J. Kirk Brown for
appellee.

Heavican, C.J., WRiGHT, CoNNOLLY, STEPHAN, McCORMACK,
MiLLER-LERMAN, and CASSEL, JJ.

STEPHAN, J.

In 1994, Douglas M. Mantich was convicted of first degree
murder and use of a firearm to commit a felony. He was sen-
tenced to life imprisonment for the murder conviction and
5 to 20 years’ imprisonment for the firearm conviction. The
murder was committed when Mantich was 16 years old. On
direct appeal, we affirmed his convictions and life imprison-
ment sentence and vacated and remanded his firearm sentence
for resentencing.'

I State v. Mantich, 249 Neb. 311, 543 N.W.2d 181 (1996).
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In 2010, Mantich filed an amended postconviction motion
alleging his life imprisonment sentence violated the Eighth
Amendment’s prohibition on cruel and unusual punishment
because it was (1) categorically prohibited under the U.S.
Supreme Court’s holding in Graham v. Florida* and (2) grossly
disproportionate to the offense for which he was convicted.
Mantich also alleged that the attorney who represented him at
his trial and on direct appeal was ineffective in not asserting
these Eighth Amendment claims. The district court denied the
postconviction motion without conducting an evidentiary hear-
ing, and Mantich appealed from that order.

We heard oral arguments in the appeal on October 7, 2011.
On July 11, 2012, we set the case for reargument and ordered
supplemental briefing after the U.S. Supreme Court held in
Miller v. Alabama® that the Eighth Amendment forbids a state
sentencing scheme that mandates life in prison without the pos-
sibility of parole for a juvenile offender convicted of homicide.
We now hold that Mantich’s life imprisonment sentence is
unconstitutional under Miller.

I. FACTS

On December 5, 1993, a gathering was held to mourn the
death of a “Lomas” gang member. Several members of the
gang attended the party, including Mantich, Gary Brunzo,
Daniel Eona, Juan Carrera, and Angel Huerta. At the gathering,
Mantich consumed between 5 and 10 beers and smoked mari-
juana in a 2%-hour period.

Sometime after 1 a.m., Carrera decided that he wanted to
steal a car and commit a driveby shooting of a member of a
rival gang. While holding a gun, Eona responded that he also
wanted to steal a car and talked about “jackin’ somebody” and
“putting a gun to their head.” Brunzo and Eona then walked
toward Dodge Street to steal a vehicle. They returned about 20
minutes later in a stolen red minivan, and Carrera and Huerta

2 Graham v. Florida, 560 U.S. 48, 130 S. Ct. 2011, 176 L. Ed. 2d 825
(2010).

3 Miller v. Alabama, ___ U.S. ___, 132 S. Ct. 2455, 183 L. Ed. 2d 407
(2012).
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got in. Over his girlfriend’s objection and attempt to physically
restrain him, Mantich also got into the van.

The van had no rear seats. Eona was in the driver’s seat,
and Brunzo was in the front passenger seat. Carrera sat behind
the driver’s seat; Huerta sat on the passenger side, close to the
sliding side door; and Mantich sat behind Carrera and Huerta,
toward the back of the van. After a short time, Mantich realized
that a man, later identified as Henry Thompson, was in the van.
Thompson was kneeling between the driver’s seat and the front
passenger seat with his hands over his head and his head facing
the front of the van.

The gang members began chanting “Cuz” and “Blood.”
Mantich thought the purpose was to make Thompson believe
they were affiliated with a different gang. Eona demanded
Thompson’s money, and Brunzo told Thompson they were
going to shoot him. Mantich saw Brunzo and Eona poke
Thompson in the head with their guns. Eventually, a shot was
fired and Thompson was killed. Thompson’s body was pulled
out of the van and left on 13th Street.

The group then drove to Carrera’s house so he could retrieve
his gun. After this, they drove by a home and fired several
shots at it from the vehicle. Later, they sank the van in the
Missouri River and walked back to 13th Street. From there,
Mantich and Huerta took all the guns and went to Huerta’s
house to hide them. Brunzo, Eona, and Carrera walked toward
the area of Thompson’s body.

After hiding the guns with Huerta, Mantich walked to Brian
Dilly’s house. While still intoxicated, Mantich told Dilly and
Dilly’s brothers about the events of the night. Mantich claimed
he had pulled the trigger and killed Thompson. When the 6
o’clock news featured a story on the homicide, Mantich said,
“‘I told you so,”” and “‘I told you I did it.”” About an hour
after the newscast, Mantich told Dilly that Brunzo was actu-
ally the person who shot and killed Thompson. The police later
learned about Mantich’s conversations with Dilly, and arrest
warrants were issued for Mantich, Brunzo, Eona, and Carrera.
Mantich was arrested on January 4, 1994.

Mantich agreed to talk with Omaha police about what hap-
pened and initially claimed that Brunzo shot Thompson. The
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police told Mantich that statements were being obtained from
Brunzo, Eona, and Carrera and that Mantich’s statement was
inconsistent with the information the police had acquired. The
police also told Mantich that Dilly said Mantich confessed to
shooting Thompson. Mantich admitted telling Dilly he shot
Thompson, but explained that it was a lie and that he was only
trying to look like “a bad ass.” Mantich claimed that he had not
shot anyone and that Brunzo was the shooter.

The police then told Mantich they knew what happened
and assured Mantich that his family and girlfriend “would not
abandon him” if he told the truth. At this point, Mantich admit-
ted that he had pulled the trigger. Mantich said, “‘I’m sorry
it happened. I wished it wouldn’t have happened.”” Mantich
further stated, “‘They handed me the gun and said shoot him,
so I did it.”” Mantich again confessed during a taped statement
to shooting Thompson.

Mantich testified in his own behalf at trial. He acknowl-
edged his statements to Dilly and the police that he had shot
Thompson, but told the jury that he had not shot Thompson.
On September 26, 1994, the jury returned a verdict of guilty on
one charge of first degree murder and one charge of use of a
firearm to commit a felony.

1. SENTENCING AND DIRECT APPEAL

In October 1994, the district court sentenced Mantich to a
term of life imprisonment on the first degree murder conviction
and to 5 to 20 years’ imprisonment on the conviction of use
of a firearm to commit a felony. Mantich’s life imprisonment
sentence carries no possibility of release on parole unless the
Board of Pardons commutes his sentence to a term of years.*
The court ordered the sentences to run consecutively.

On direct appeal, Mantich assigned various errors, including
that the evidence was insufficient to support his convictions.
He did not assert an Eighth Amendment claim with respect to
his life imprisonment sentence. We found no merit in any of
his assignments of error, but concluded that there was plain

4 See, Neb. Const. art. IV, § 13; Neb. Rev. Stat. § 83-1,126 (Reissue 2008);
Poindexter v. Houston, 275 Neb. 863, 750 N.W.2d 688 (2008).
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error resulting from a failure to give credit for time served on
his sentence for use of a firearm to commit a felony. We there-
fore affirmed his convictions but vacated the firearm sentence
and remanded the cause with directions to resentence Mantich,
giving him credit for time served.’

2. POSTCONVICTION PROCEEDINGS

Mantich filed a pro se motion for postconviction relief on
September 25, 2006. The court dismissed the first five grounds
of the motion, reasoning they were the same grounds Mantich
raised on direct appeal. The court did not dismiss Mantich’s
claim of ineffective assistance of counsel and appointed coun-
sel to represent Mantich with respect to that claim. That attor-
ney filed the operative amended motion for postconviction
relief on August 31, 2010.

The amended motion asserted Mantich’s sentence of life
imprisonment without parole violated the Eighth Amendment
because it was (1) categorically prohibited under Graham v.
Florida® and (2) disproportionate to the offense for which he
was convicted. In Graham,” the U.S. Supreme Court held that
“the Eighth Amendment forbids a State from imposing a life
without parole sentence on a juvenile nonhomicide offender.”
The amended motion also alleged the attorney who represented
Mantich during trial and on direct appeal was ineffective for
not objecting to the life imprisonment without parole sentence
on Eighth Amendment grounds.

The State moved to dismiss Mantich’s amended motion,
asserting Graham did not apply because Mantich was con-
victed of a homicide offense. The State further contended that
Mantich’s counsel was not ineffective.

On March 17, 2011, the district court denied Mantich’s
amended motion without an evidentiary hearing. The court
concluded that Mantich’s life imprisonment sentence was not
categorically barred under Graham or any decision of this
court. Mantich filed this timely appeal. While it was pending,

5 See Mantich, supra note 1.
® Graham, supra note 2.
7 Id., 560 U.S. at 75.
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the U.S. Supreme Court decided Miller v. Alabama.® Miller
held that a sentence of mandatory life imprisonment without
parole for a juvenile violated the Eighth Amendment’s prohibi-
tion on cruel and unusual punishment. We ordered reargument
and supplemental briefing on the effect of Miller on Mantich’s
postconviction motion.

II. ASSIGNMENTS OF ERROR

In the original appeal from the denial of postconviction
relief, Mantich assigned, restated and summarized, that the
district court erred in (1) failing to vacate his sentence pursu-
ant to the holding of Graham, (2) failing to vacate his sentence
as unconstitutionally disproportionate to the offense of felony
murder, and (3) failing to hold an evidentiary hearing on the
issues presented by his ineffective assistance of counsel and
Eighth Amendment claims. After we ordered supplemental
briefing in light of Miller, Mantich reasserted all of the assign-
ments of error raised in his initial brief. He also assigned,
restated and consolidated, that his life imprisonment sentence
is a violation of the 8th and 14th Amendments based on the
U.S. Supreme Court’s decision in Miller.

III. STANDARD OF REVIEW
[1,2] Whether a sentence violates the Eighth Amendment’s
cruel and unusual punishment clause presents a question of
law.” When reviewing a question of law, an appellate court
reaches a conclusion independent of the lower court’s ruling.'

IV. ANALYSIS

1. MILLER v. ALABAMA APPLIES TO MANTICH
In Miller v. Alabama," the Court held that the “Eighth
Amendment forbids a sentencing scheme that mandates life
in prison without possibility of parole for juvenile offenders.”

8 Miller, supra note 3.
° See State v. Hurbenca, 266 Neb. 853, 669 N.W.2d 668 (2003).

10" State v. Sims, 277 Neb. 192, 761 N.W.2d 527 (2009); State v. Davis, 276
Neb. 755, 757 N.W.2d 367 (2008).

' Miller, supra note 3, 132 S. Ct. at 2469.
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The Court reached its conclusion by applying two lines of
precedent. First, the Court recognized two previous juvenile
cases, Graham v. Florida'? and Roper v. Simmons."* Graham
held that a juvenile could not be sentenced to life imprisonment
without parole for a nonhomicide offense. Roper held that a
juvenile could not be sentenced to death. Both thus announced
categorical bans on sentencing practices as they apply to juve-
niles. The Court in Miller reasoned that Graham and Roper
established that “children are constitutionally different from
adults for purposes of sentencing.”'* Specifically, the Court in
Miller noted that compared to adults, children lack maturity
and have an underdeveloped sense of responsibility, are more
vulnerable to outside influences and pressures, and have yet
to fully develop their character. Because of these differences,
the Court reasoned juveniles have “diminished culpability and
greater prospects for reform.”!

Second, the Miller Court recognized prior Court jurispru-
dence requiring individualized decisionmaking in capital pun-
ishment cases.'® It then applied this jurisprudence to the impo-
sition of life imprisonment on juveniles by reasoning that a
life imprisonment without parole sentence for a juvenile is
tantamount to a death sentence for an adult."” According to the
Court, because the Eighth Amendment when applied to adults
requires individualized sentencing prior to the imposition of a
death sentence, the Eighth Amendment when applied to juve-
niles requires individualized sentencing prior to the imposition
of a sentence of life imprisonment without parole.'®

2 Graham, supra note 2.

13 Roper v. Simmons, 543 U.S. 551,125 S. Ct. 1183, 161 L. Ed. 2d 1 (2005).
4 Miller, supra note 3, 132 S. Ct. at 2464.

5 1d.

16 Miller, supra note 3. See, Sumner v. Shuman, 483 U.S. 66, 107 S. Ct.
2716, 97 L. Ed. 2d 56 (1987); Eddings v. Oklahoma, 455 U.S. 104, 102 S.
Ct. 869, 71 L. Ed. 2d 1 (1982); Lockett v. Ohio, 438 U.S. 586, 98 S. Ct.
2954, 57 L. Ed. 2d 973 (1978); Woodson v. North Carolina, 428 U.S. 280,
96 S. Ct. 2978, 49 L. Ed. 2d 944 (1976).

7 Miller, supra note 3.
8 1d.
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The threshold question presented to us in this appeal is
whether the holding in Miller applies to Mantich so that his
sentence must be vacated and this cause remanded for a new
sentencing hearing. We held in State v. Castaneda® that life
imprisonment sentences imposed on juveniles in Nebraska
prior to Miller were mandatory sentences and were equivalent
to life imprisonment without parole. But Mantich’s life impris-
onment sentence was imposed and his first degree murder
conviction became final years before Miller was decided. He is
entitled to be resentenced only if the rule announced in Miller
applies retroactively to cases that became final prior to its pro-
nouncement, i.e., cases on collateral review.

(a) Retroactivity Test

In its 1989 decision in Teague v. Lane, the U.S. Supreme
Court set forth a test for determining when a new rule of con-
stitutional law will be applied to cases on collateral review.
Before announcing the test, however, the Court emphasized
that “the question ‘whether a decision [announcing a new rule
should] be given prospective or retroactive effect should be
faced at the time of [that] decision.”” The Court explained
that “[r]etroactivity is properly treated as a threshold question,
for, once a new rule is applied to the defendant in the case
announcing the rule, evenhanded justice requires that it be
applied retroactively to all who are similarly situated.”

According to Teague, “new rules should always be applied
retroactively to cases on direct review, but . . . generally they
should not be applied retroactively to criminal cases on collat-
eral review.”? The rationale for the distinction is that collateral
review is not designed as a substitute for direct review and that

19 State v. Castaneda, ante p. 289, 842 N.W.2d 740 (2014).
2 Teague v. Lane, 489 U.S. 288, 109 S. Ct. 1060, 103 L. Ed. 2d 334 (1989).

21 Id., 489 U.S. at 300, quoting Paul J. Mishkin, Foreword: The High Court,
the Great Writ, and the Due Process of Time and Law, 79 Harv. L. Rev. 56
(1965).

2 Teague, supra note 20, 489 U.S. at 300.
B 1d., 489 U.S. at 303.
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the government has a legitimate interest in having judgments
become and remain final .**

Teague articulated two exceptions to the general rule of
nonretroactivity for cases on collateral review. First, a new
rule should be applied retroactively if it “places ‘certain kinds
of primary, private individual conduct beyond the power of
the criminal law-making authority to proscribe.””” Second,
a new rule should be applied retroactively if it “requires the
observance of ‘those procedures that . . . are “implicit in the
concept of ordered liberty.”’”* The ultimate holding in Teague
was this: “Unless they fall within an exception to the general
rule, new constitutional rules of criminal procedure will not be
applicable to those cases which have become final before the
new rules are announced.””’

[3] Since 7Teague, the Court has refined the retroactivity
analysis. The most significant refinement occurred in Schriro
v. Summerlin.?® The issue in Schriro was whether the Court’s
decision in Ring v. Arizona® applied retroactively to a death
penalty case on federal habeas review. In deciding this, the
Court stated:

When a decision of this Court results in a “new rule,”
that rule applies to all criminal cases still pending on
direct review. . . . As to convictions that are already final,
however, the rule applies only in limited circumstances.
New substantive rules generally apply retroactively. This
includes decisions that narrow the scope of a criminal

2 See Teague, supra note 20.

% Id.,489 U.S. at 307, quoting Mackey v. United States, 401 U.S. 667,91 S.
Ct. 1160, 28 L. Ed. 2d 404 (1971) (Harlan, J., concurring in part, and in
part dissenting).

% Id., quoting Mackey, supra note 25 (quoting Palko v. Connecticut, 302
U.S. 319, 58 S. Ct. 149, 82 L. Ed. 2d 288 (1937), overruled on other
grounds, Benton v. Maryland, 395 U.S. 784, 89 S. Ct. 2056, 23 L. Ed. 2d
707 (1969)).

> Teague, supra note 20, 489 U.S. at 310.

2 Schriro v. Summerlin, 542 U.S. 348, 124 S. Ct. 2519, 159 L. Ed. 2d 442
(2004).

* Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556 (2002).
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statute by interpreting its terms, . . . as well as consti-
tutional determinations that place particular conduct or
persons covered by the statute beyond the State’s power
to punish. . . . Such rules apply retroactively because
they “necessarily carry a significant risk that a defendant
stands convicted of ‘an act that the law does not make
criminal’” or faces a punishment that the law cannot
impose upon him.*
The Court explained that although it had sometimes referred
to rules of this type as “falling under an exception to Teague’s
bar on retroactive application of procedural rules, . . . they are
more accurately characterized as substantive rules not subject
to the bar.”*!

[4] Schriro further explained that new “rules of procedure”
generally do not apply retroactively.®* The only exception is
those rules that are “‘“watershed rules of criminal procedure”
implicating the fundamental fairness and accuracy of the crimi-
nal proceeding.””* This class of rules is extremely narrow.**

In 2008, the U.S. Supreme Court ruled that the Teague/
Schriro retroactivity analysis it applies in federal habeas
actions is not binding upon state courts when deciding issues
of retroactivity under state law.* In doing so, the Court noted
that a state court is “‘free to choose the degree of retroactivity
or prospectivity which [it] believe[s] appropriate to the par-
ticular rule under consideration, so long as [it] give[s] federal
constitutional rights at least as broad a scope as the United
States Supreme Court requires.””® In other words, states can

30 Schriro, supra note 28, 542 U.S. at 351-52 (citations omitted).
31 Id., 542 U.S. at 352 n4 (citations omitted).

2 Id., 542 US. at 352.

B Id.

.

3 Danforth v. Minnesota, 552 U.S. 264, 128 S. Ct. 1029, 169 L. Ed. 2d 859
(2008).

% Id., 552 US. at 276, quoting State v. Fair, 263 Or. 383, 502 P.2d 1150
(1972).
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give broader effect to new rules than is required by the Teague/
Schriro test.”’

We have adhered to the Teague/Schriro test in the two
cases in which we have addressed the retroactivity of a new
rule announced by the U.S. Supreme Court to cases on state
postconviction review,® and we see no reason to depart from
that analysis.

(b) Court Precedent

It is very clear that Miller announced a new rule. This is
so because the rule announced in Miller was not dictated by
precedent existing at the time Mantich’s first degree murder
conviction became final.* The new rule can apply to Mantich,
who is before this court on collateral review, if it is either a
substantive rule or a watershed rule of criminal procedure.*

According to Schriro, the key distinction in the retroactiv-
ity analysis is whether the new rule is substantive or proce-
dural.*' Schriro held that substantive rules include those that
(1) narrow the scope of a criminal statute by interpreting its
terms or (2) place particular conduct or persons covered by
the statute beyond the State’s power to punish. The second
category encompasses “rules prohibiting a certain category of
punishment for a class of defendants because of their status or
offense.”*? Substantive rules apply retroactively because they
carry a “‘significant risk’” that a defendant stands convicted

3T Danforth, supra note 35.

38 State v. Lotter, 266 Neb. 245, 664 N.W.2d 892 (2003); State v. Reeves, 234
Neb. 711, 453 N.W.2d 359 (1990), cert. granted and judgment vacated
498 U.S. 964, 111 S. Ct. 425, 112 L. Ed. 2d 409 (1990).

3 See Whorton v. Bockting, 549 U.S. 406, 127 S. Ct. 1173, 167 L. Ed. 2d 1
(2007).

4 Id.; Schriro, supra note 28.

41 Schriro, supra note 28.

42 Penry v. Lynaugh, 492 U.S. 302, 330, 109 S. Ct. 2934, 106 L. Ed. 2d 256
(1989), abrogated on other grounds, Atkins v. Virginia, 536 U.S. 304, 122
S. Ct. 2242, 153 L. Ed. 2d 335 (2002).



332 287 NEBRASKA REPORTS

of “*“an act that the law does not make criminal”’” or “faces a
punishment that the law cannot impose upon him.”*

It is clear that categorical bans on sentences are substan-
tive rules.* Rules forbidding imposition of the death sentence
on persons with mental retardation* or on juveniles* and a
rule forbidding life imprisonment for a juvenile convicted
of a nonhomicide offense*” have been considered substan-
tive rules.*®

In comparison, rules that “regulate only the manner of deter-
mining the defendant’s culpability are procedural.”* They do
not produce a class of persons convicted of conduct the law
does not make criminal, but merely raise the possibility that
someone convicted with use of the invalidated procedure might
have been acquitted otherwise.™

In the sentencing context, the Court has found a number of
rules to be procedural. In Schriro v. Summerlin,”' the Court
addressed whether the rule announced in Ring v. Arizona
applied retroactively to cases on collateral review. Ring held
that a jury, and not a judge, had to find an aggravating
circumstance necessary for imposition of the death penalty.
Schriro held this rule was procedural, noting it merely “altered
the range of permissible methods for determining whether a

4 Schriro, supra note 28, 542 U.S. at 352, quoting Bousley v. United States,
523 U.S. 614, 118 S. Ct. 1604, 140 L. Ed. 2d 828 (1998).

# See Penry, supra note 42.
4 Atkins, supra note 42.

4 Roper, supra note 13.

47 Graham, supra note 2.

“ See, e.g., Allen v. Buss, 558 F.3d 657 (7th Cir. 2009) (Atkins); Nixon v.
State, 2 So. 3d 137 (Fla. 2009) (Atkins); McStoots v. Com., 245 S.W.3d
790 (Ky. App. 2007) (Roper); Duncan v. State, 925 So. 2d 245 (Ala. Crim.
App. 2005) (Roper); People v. Rainer, No. 10CA2414, 2013 WL 1490107
(Colo. App. Apr. 11, 2013) (Graham); Bonilla v. State, 791 N.W.2d 697
(Iowa 2010) (Graham).

4 Schriro, supra note 28, 542 U.S. at 353.
0 Schriro, supra note 28.

S Id.

32 Ring, supra note 29.



STATE v. MANTICH 333
Cite as 287 Neb. 320

defendant’s conduct is punishable by death.”> It noted that
rules that “allocate decisionmaking authority in this fashion
are prototypical procedural rules.”™* Notably, however, the
Court stated:
This Court’s holding that, because [a state] has made
a certain fact essential to the death penalty, that fact
must be found by a jury, is not the same as this Court’s
making a certain fact essential to the death penalty.
The former was a procedural holding; the latter would
be substantive.”

In Lambrix v. Singletary,”® the Court addressed whether the
rule announced in Espinosa v. Florida® applied retroactively to
cases on collateral review. Espinosa held that if a sentencing
judge in a state that requires specified aggravating circum-
stances to be weighed against any mitigating circumstances at
the sentencing phase of a capital trial is required to give def-
erence to a jury’s advisory sentencing recommendation, then
neither the jury nor the judge is constitutionally permitted to
weigh invalid aggravating circumstances. Without extensive
analysis, the Lambrix Court concluded this rule did not pro-
hibit the imposition of capital punishment on a particular class
of persons.

In Sawyer v. Smith,>® the Court addressed whether the rule
announced in Caldwell v. Mississippi®® applied retroactively
to cases on collateral review. Caldwell held that the Eighth
Amendment prohibits imposition of the death penalty by a
sentencer that has been led to the false belief that the responsi-
bility for determining the appropriateness of the sentence rests

33 Schriro, supra note 28, 542 U.S. at 353.
Id.
3 1d., 542 US. at 354.

5 Lambrix v. Singletary, 520 U.S. 518, 117 S. Ct. 1517, 137 L. Ed. 2d 771
(1997).

57 Espinosa v. Florida, 505 U.S. 1079, 112 S. Ct. 2926, 120 L. Ed. 2d 854
(1992).

8 Sawyer v. Smith, 497 U.S. 227, 110 S. Ct. 2822, 111 L. Ed. 2d 193 (1990).

9 Caldwell v. Mississippi, 472 U.S. 320, 105 S. Ct. 2633, 86 L. Ed. 2d 231
(1985).
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elsewhere. The Sawyer Court concluded the rule was not retro-
active, because it was simply a procedural rule “designed as an
enhancement of the accuracy of capital sentencing.”®

(c) Miller and Other Jurisdictions

A number of jurisdictions have considered whether Miller
announced a rule that is to be applied retroactively. The results
are varied. The primary point of dissension is whether the rule
announced in Miller is substantive.

The Louisiana Supreme Court held in State v. Tate®' that the
rule announced in Miller was a procedural one, largely because
the Court in Miller specifically stated that “‘[oJur decision
does not categorically bar a penalty for a class of offenders or
type of crime.”” Louisiana reasoned that Miller simply “altered
the range of permissible methods” for determining whether
a juvenile could be sentenced to life imprisonment without
parole.®* In Com. v. Cunningham® the Pennsylvania Supreme
Court adopted similar reasoning, holding that “by its own
terms, the Miller holding ‘does not categorically bar a penalty
for a class of offenders.”” A U.S. district court in Virginia has
also adopted this rationale.®*

The Minnesota Supreme Court held in Chambers v. State®
that the rule announced in Miller was procedural and not
substantive because it did not “eliminate the power of the
State to impose the punishment of life imprisonment with-
out the possibility of release upon a juvenile offender who
has committed a homicide offense.” Instead, it reasoned
that Miller simply requires “‘that a sentencer follow a cer-
tain process—considering an offender’s youth and attendant

0 Sawvyer, supra note 58, 497 U.S. at 244.

1 State v. Tate, No. 2012-OK-2763, 2013 WL 5912118 at *6 (La. Nov. 5,
2013), quoting Miller, supra note 3.

2 Id.

S Com. v. Cunningham, 81 A3d 1, 10 (Pa. 2013), quoting Miller, supra
note 3.

% Johnson v. Ponton, No. 3:13-CV-404, 2013 WL 5663068 (E.D. Va. Oct.
16, 2013) (memorandum opinion).

5 Chambers v. State, 831 N.W.2d 311, 328 (Minn. 2013).
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characteristics—before imposing’” a sentence of life impris-
onment without parole.®® The U.S. Court of Appeals for the
11th and 5th Circuits and the Michigan Court of Appeals have
all adopted similar reasoning.’” The 11th Circuit placed partic-
ular reliance on Penry v. Lynaugh.®® In Penry, the Court held
that a new rule “prohibiting a certain category of punishment
for a class of defendants because of their status or offense”
is retroactive, but only where a class cannot be subjected to
the punishment “regardless of the procedures followed.”®® The
11th Circuit reasoned that Miller is not substantive, because
it merely altered the range of permissible methods for deter-
mining whether a juvenile’s conduct is punishable by life
imprisonment without parole and did not completely forbid
a jurisdiction from imposing a sentence of life imprisonment
without parole.”

But at least four jurisdictions have reasoned that the rule
announced in Miller is a substantive one, largely because it
fits into the second category of substantive rules announced
in Schriro. The Illinois Court of Appeals held in People v.
Morfin' that Miller was a substantive rule because it “man-
dates a sentencing range broader than that provided by statute
for minors convicted of first degree murder.” A concurring
opinion emphasized that the rule was substantive because
Miller forbids an entire category of sentence—a mandatory
sentence of life imprisonment for juveniles.”” The concur-
rence also reasoned that a new rule that did not prohibit a
certain sentence in every case but prohibited the mandatory

% [d., quoting Miller, supra note 3.

7 See In re Morgan, 717 F.3d 1186 (11th Cir. 2013) (en banc); Craig v.
Cain, No. 12-30035, 2013 WL 69128 (5th Cir. Jan. 4, 2013) (unpublished
opinion); and People v. Carp, 298 Mich. App. 472, 828 N.W.2d 685
(2012).

8 Penry, supra note 42.

% 1d., 492 U.S. at 330.

" In re Morgan, supra note 67.

"' People v. Morfin, 2012 IL App (1st) 103568, 9 56,981 N.E.2d 1010, 1022,
367 I11. Dec. 282, 294 (2012).

2 Morfin, supra note 71 (Sterba, J., specially concurring).
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imposition of that sentence was a substantive rule and not
a procedural one.” Similarly, in Jones v. Mississippi,”* the
Supreme Court of Mississippi reasoned that Miller was a
substantive rule because it “explicitly foreclosed imposition
of a mandatory sentence of life without parole on juve-
nile offenders.” It further reasoned that Miller required a
substantive change in Mississippi law, because it required
legislative modification of the existing law that had no provi-
sion for following the dictates of Miller. Very recently, the
Supreme Judicial Court of Massachusetts held the Miller
rule was substantive because it “forecloses the imposition of
a certain category of punishment—mandatory life in prison
without the possibility of parole—on a specific class of
defendants.”” And the Supreme Court of Towa in State v.
Ragland’® recently held:

From a broad perspective, Miller does mandate a new
procedure. Yet, the procedural rule for [an individualized
sentencing] hearing is the result of a substantive change
in the law that prohibits mandatory life-without-parole
sentencing. Thus, the case bars states from imposing a
certain type of punishment on certain people. . . . “Such
rules apply retroactively because they ‘necessarily carry a
significant risk that a defendant’ . . . faces a punishment
that the law cannot impose upon him.”

The Iowa Supreme Court also emphasized an article written by

constitutional scholar Erwin Chemerinsky in which he stated:
“There is a strong argument that Miller should apply
retroactively: It says that it is beyond the authority of
the criminal law to impose a mandatory sentence of life
without parole. It would be terribly unfair to have indi-
viduals imprisoned for life without any chance of parole
based on the accident of the timing of the trial.

BId.
"% Jones v. Mississippi, 122 So. 3d 698, 702 (Miss. 2013).

> Diatchenko v. District Attorney for Suffolk Dist., 466 Mass. 655, 666, 1
N.E.3d 270, 281 (2013).

6 State v. Ragland, 836 N.W.2d 107, 115-16 (Iowa 2013), quoting Schriro,
supra note 28.
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“. .. [Tlhe Miller Court did more than change proce-
dures; it held that the government cannot constitutionally
impose a punishment. As a substantive change in the law
which puts matters outside the scope of the government’s
power, the holding should apply retroactively.””

Courts have also reached differing conclusions as to how
the procedural posture of Miller affects the retroactivity anal-
ysis. Miller involved two defendants who were before the
Court in separate but consolidated cases. Defendant Evan
Miller was before the Court after his direct appeal from his
criminal conviction was denied.”® But the other defendant,
Kuntrell Jackson, was before the Court on collateral review;
he sought relief after a state court dismissed his application
for a writ of state habeas corpus.” In announcing the new
rule in Miller, the Court made no distinction between the
procedural postures of the two defendants. Instead, it simply
reversed both of the lower court judgments and remanded
the causes “for further proceedings not inconsistent with
this opinion.”*

At least three jurisdictions have reasoned that the Court’s
equal treatment of the two defendants is a factor that must
be considered in the retroactivity analysis. In Ragland, the
Iowa Supreme Court noted that Jackson’s case was remanded
so that Jackson could be given an individualized sentenc-
ing hearing and reasoned that “[t]here would have been no
reason for the Court to direct such an outcome if it did not
view the Miller rule as applying retroactively to cases on col-
lateral review.”®' Ragland also noted that the dissent in Miller

" Ragland, supra note 76, 836 N.W.2d at 117, quoting Erwin Chemerinsky,
Chemerinsky: Juvenile Life-Without-Parole Case Means Courts Must Look
at Mandatory Sentences, AB.A. J. Law News Now (posted Aug. 8,
2012), http://www.abajournal.com/news/article/chemerinsky_juvenile_life-
without-parole_case_means_courts_must_look_at_sen/.

8 See Miller, supra note 3.

" Id.

80 Miller, supra note 3, 132 S. Ct. at 2475.

81 Ragland, supra note 76, 836 N.W.2d at 116.
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suggested the majority’s decision would invalidate other cases
across the nation and reasoned that the dissent would not have
raised such a concern if the Court did not intend its holding
to apply to cases on collateral review. In People v. Williams **
an Illinois appellate court found it “instructive” that the Court
applied the Miller rule to Jackson when he was before the
Court on collateral review. And another Illinois appellate
court noted the “relief granted to Jackson in Miller tends to
indicate that Miller should apply retroactively on collateral
review.”®3 Most recently, in Diatchenko v. District Attorney for
Suffolk Dist.** the highest court in Massachusetts reasoned that
because the Court applied the rule to Jackson, “evenhanded
justice requires that it be applied retroactively to all who are
similarly situated.”

Other jurisdictions, however, conclude the Court’s treatment
of Jackson is not a relevant factor in the retroactivity analysis.
In Com. v. Cunningham® the Pennsylvania Supreme Court
noted that it was not clear the retroactivity issue was before
the Court with respect to Jackson and that in the absence of
a “specific, principled retroactivity analysis” by the Court, it
would not deem the Court to have held the Miller rule applied
retroactively just because the Court applied it to Jackson.
Similarly, in People v. Carp.*® the Michigan Court of Appeals
reasoned that the “mere fact that the Court remanded Jackson
for resentencing does not constitute a ruling or determination
on retroactivity.” Carp further reasoned that the issue of retro-
activity was not raised as to Jackson and that thus, the Court
had no reason to address it.

A federal district court in Virginia has taken a slightly dif-
ferent approach. In Johnson v. Ponton} the court reasoned

82 People v. Williams, 2012 IL App (1st) 111145, 9 54, 982 N.E.2d 181, 197,
367 Ill. Dec. 503, 519 (2012).

8 Morfin, supra note 71,9 57,981 N.E.2d at 1023, 367 Ill. Dec. at 295.
8 Diatchenko, supra note 75, 466 Mass. at 667, 1 N.E.3d at 282.

8 Cunningham, supra note 63, 81 A.3d at 9.

8 Carp, supra note 67, 298 Mich. App. at 518, 828 N.W.2d at 712.

87 Johnson, supra note 64.
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that although the U.S. Supreme Court stated in Teague v.
Lane® that the retroactivity analysis is a threshold question
and a prerequisite for announcement of a new constitutional
rule, it has forgone this analysis in at least one recent case.
Specifically, in Padilla v. Kentucky,® a petitioner brought a
collateral challenge to his conviction. In deciding Padilla, the
Court announced a new constitutional rule and applied it to the
defendant before it, but did not engage in a retroactivity analy-
sis. Later, in Chaidez v. U.S.,”° the Court expressly held that
the rule it announced in Padilla did not apply retroactively to
other cases on collateral review. Based on the Court’s actions
in Padilla and Chaidez, the court in Johnson reasoned that
the Court’s application of the Miller rule to Jackson was not
dispositive of its intent to apply the Miller rule to all cases on
collateral review.

(d) Resolution

Under the Teague/Schriro retroactivity analysis, the distinc-
tion between substance and procedure is important. But how
the rule announced in Miller should be categorized is difficult,
because it does not neatly fall into the existing definitions of
either a procedural rule or a substantive rule.

As other courts have noted, the Miller rule certainly contains
a procedural component, because it specifically requires that a
sentencer follow a certain process before imposing the sentence
of life imprisonment on a juvenile.”’ And unlike the holdings
in Graham v. Florida®* and Roper v. Simmons.,”® the Miller rule
does not categorically bar a specific punishment; a State may
still constitutionally sentence a juvenile to life imprisonment
without parole under Miller.

88 Teague, supra note 20.

8 Padilla v. Kentucky, 559 U.S. 356, 130 S. Ct. 1473, 176 L. Ed. 2d 284
(2010).

% Chaidez v. US.,___U.S.___, 133 S.Ct. 1103, 185 L. Ed. 2d 149 (2013).

o1 See, In re Morgan, supra note 67; Tate, supra note 61; Chambers, supra
note 65; Cunningham, supra note 63.

2 Graham, supra note 2.

% Roper, supra note 13.
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But at the same time, the Miller rule includes a substantive
component. Miller did not simply change what entity consid-
ered the same facts.** And Miller did not simply announce a
rule that was designed to enhance accuracy in sentencing.’
Instead, Miller held that a sentencer must consider specific,
individualized factors before handing down a sentence of life
imprisonment without parole for a juvenile. Effectively, then,
Miller required a sentencer of a juvenile to consider new facts,
i.e., mitigation evidence, before imposing a life imprison-
ment sentence with no possibility of parole. In our view, this
approaches what the Court itself held in Schriro would amount
to a new substantive rule: The Court made a certain fact (con-
sideration of mitigating evidence) essential to imposition of a
sentence of life imprisonment without parole.” In other words,
it imposed a new requirement as to what a sentencer must
consider in order to constitutionally impose life imprisonment
without parole on a juvenile.

And Miller itself recognized that when mitigating evi-
dence is considered, a sentence of life imprisonment with-
out parole for a juvenile should be rare. This is consistent
with the underlying logic of Miller, based on Graham, that
“‘[i]t is difficult even for expert psychologists to differentiate
between the juvenile offender whose crime reflects unfortu-
nate yet transient immaturity, and the rare juvenile offender
whose crime reflects irreparable corruption.””’ In essence,
Miller “amounts to something close to a de facto substan-
tive holding,”®® because it sets forth the general rule that life
imprisonment without parole should not be imposed upon a
juvenile except in the rarest of cases where that juvenile can-
not be distinguished from an adult based on diminished capac-
ity or culpability.

Compare Ring, supra note 29.

> Compare Caldwell, supra note 59.

Schriro, supra note 28.

Graham, supra note 2, 560 U.S. at 73, quoting Roper, supra note 13.

% The Supreme Court, 2011 Term—Leading Cases, 126 Harv. L. Rev. 276,
286 (2012).
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The substantive aspect of the Miller rule is also evident
when considered in light of the effect of Miller on existing
Nebraska law. In response to Miller, the Nebraska Legislature
amended the sentencing laws for juveniles convicted of first
degree murder.” The amendments changed the possible pen-
alty for a juvenile convicted of first degree murder from a
mandatory sentence of life imprisonment to a “maximum sen-
tence of not greater than life imprisonment and a minimum
sentence of not less than forty years’ imprisonment.”'® The
Legislature also mandated that in determining the sentence
for a juvenile convicted of first degree murder, the sentenc-
ing judge “shall consider mitigating factors which led to the
commission of the offense.”!’ A juvenile may submit any
mitigating factors to the sentencer, including, but not lim-
ited to, age at the time of the offense, degree of impetuosity,
family and community environment, ability to appreciate the
risks and consequences of the conduct, intellectual capac-
ity, and the results of a mental health evaluation.'” We view
these as substantive changes to Nebraska law and require-
ments that sentencers consider new facts prior to sentencing
a juvenile convicted of first degree murder. Most specifically,
the fact that Miller required Nebraska to change its substan-
tive punishment for the crime of first degree murder when
committed by a juvenile from a mandatory sentence of life
imprisonment to a sentence of 40 years’ to life imprisonment
demonstrates the rule announced in Miller is a substantive
change in the law.

Moreover, the entire rationale of Miller is that when a
sentencing scheme fails to give a sentencer a choice between
life imprisonment without parole and something lesser, the
scheme is necessarily cruel and unusual. Here, it is undis-
puted that Mantich’s sentencer was denied that choice, and it

% 2013 Neb. Laws, L.B. 44 (codified at Neb. Rev. Stat. § 28-105.02 (Supp.
2013)).

100§ 28-105.02(1).
101§ 28-105.02(2).
102 Id.
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is the absence of that choice that makes the Miller rule more
substantive than procedural. Further, we agree that the Miller
rule is entirely substantive when viewed as Massachusetts,
Mississippi, and Illinois have—as a categorical ban on the
imposition of a mandatory sentence of life imprisonment with-
out parole for juveniles.!%?

We also find it noteworthy that the Court applied the rule
announced in Miller to Jackson, who was before the Court
on collateral review. Years ago, the Court stated that it would
not announce or apply a new constitutional rule in a case
before it on collateral review unless that rule would apply to
all defendants on collateral review.!® The Court specifically
adopted this policy in order to ensure that justice is adminis-
tered evenhandedly.!® Although we recognize that the Court
has strayed from this policy on one recent occasion,'®® we
are not inclined to refuse to apply the rule announced in
Miller to a defendant before us on collateral review when
the Court has already applied the rule to a defendant before
it on collateral review. Evenhanded administration of justice
is carried out only if Mantich, like Jackson, is entitled to the
benefit of the new rule announced in Miller."”” As noted by
the Supreme Court of lowa, any other result would be “‘ter-
ribly unfair.””!%

[5] Because the rule announced in Miller is more substan-
tive than procedural and because the Court has already applied
that rule to a case on collateral review, we conclude that the
rule announced in Miller applies retroactively to Mantich.
Mantich’s life imprisonment sentence must be vacated, and the
cause remanded for resentencing under § 28-105.02.

13See, Diatchenko, supra note 75; Jones, supra note 74; Morfin, supra
note 71.

104 penry, supra note 42; Teague, supra note 20.
10514,

06See Padilla, supra note 89.

17See Diatchenko, supra note 75.

1% Ragland, supra note 76, 836 N.W.2d at 117, quoting Chemerinsky, supra
note 77.
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2. OTHER CLAIMS

In Mantich’s original appeal, he argued that his sentence
of life imprisonment without parole was categorically invalid
under Graham v. Florida.'"”® Graham held that a juvenile con-
victed of a nonhomicide offense cannot be sentenced to life
imprisonment without parole. Mantich invites us to extend this
holding to a juvenile convicted of felony murder.

Because we find Mantich is entitled to be resentenced under
the dictates of Miller, we do not reach this argument in this
appeal. If Mantich, on remand, is resentenced to life impris-
onment with no minimum term which permits parole eligi-
bility, he may raise the Graham argument in an appeal from
that sentence.

Likewise, in view of our disposition, we need not reach
Mantich’s claim that his counsel was ineffective in failing to
assert an Fighth Amendment challenge at his original sentenc-
ing and on direct appeal.

V. CONCLUSION
The rule announced in Miller applies retroactively to
Mantich. We remand the cause with directions to grant post-
conviction relief by vacating his life imprisonment sentence
and resentencing him pursuant to § 28-105.02."°
SENTENCE VACATED, AND CAUSE
REMANDED FOR RESENTENCING.

19 Graham, supra note 2.

10See Castaneda, supra note 19.

CAaSsEL, J., dissenting.

I respectfully dissent. First, I believe the rule from Miller v.
Alabama' is a procedural rule that should not be applied retro-
actively on collateral review. Second, I would find Mantich’s
other claimed errors to be without merit. Thus, I would affirm
the decision of the district court.

' Miller v. Alabama, ___ U.S. ___, 132 S. Ct. 2455, 183 L. Ed. 2d 407
(2012).
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RETROACTIVITY OF
MILLER V. ALABAMA

As the majority observed, the rule announced in Miller does
not fall conveniently into the existing definitions of either a
procedural rule or a substantive rule. But I believe the better
approach would be to join the majority of jurisdictions that
have ruled on this issue and conclude that the rule announced
in Miller is a procedural one.?

Unlike the rules announced in Graham v. Florida® and
Roper v. Simmons,* Miller did not categorically bar a spe-
cific punishment. The Miller Court specifically noted that
its decision “mandate[d] only that a sentencer follow a cer-
tain process—considering an offender’s youth and attendant
characteristics—before imposing a particular penalty.”> Miller
simply does not fall into the narrow category of a substan-
tive rule, because no juvenile sentenced to life imprisonment
without parole in Nebraska “faces a punishment that the law
cannot impose upon him.” Although the process by which a
juvenile may be sentenced to life imprisonment without parole
now changes based upon Miller, the ultimate sentence of life
imprisonment without parole for a juvenile is still a legitimate
sentence. The U.S. Supreme Court has never indicated that
anything less than a full categorical ban on a sentence may be

2 See, In re Morgan, 717 F.3d 1186 (11th Cir. 2013) (en banc); Holland v.
Hobbs, No. 5:12CV00463-SWW-1JV, 2013 WL 6332731 (E.D. Ark. Dec.
5, 2013); Johnson v. Ponton, No. 3:13-CV-404, 2013 WL 5663068 (E.D.
Va. Oct. 16, 2013) (memorandum opinion); Geter v. State, 115 So. 3d 375
(Fla. App. 2012); State v. Tate, No. 2012-OK-2763, 2013 WL 5912118
(La. Nov. 5, 2013); People v. Carp, 298 Mich. App. 472, 828 N.W.2d
685 (2012); Chambers v. State, 831 N.W.2d 311 (Minn. 2013); Com. v.
Cunningham, 81 A.3d 1 (Pa. 2013); Craig v. Cain, No. 12-30035, 2013
WL 69128 (5th Cir. Jan. 4, 2013) (unpublished opinion).

3 Graham v. Florida, 560 U.S. 48, 130 S. Ct. 2011, 176 L. Ed. 2d 825
(2010).

4 Roper v. Simmons, 543 U.S. 551, 125 S. Ct. 1183, 161 L. Ed. 2d 1 (2005).
5 Miller, supra note 1, 132 S. Ct. at 2471.

6 Schriro v. Summerlin, 542 U.S. 348, 352, 124 S. Ct. 2519, 159 L. Ed. 2d
442 (2004).
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a new substantive rule, and in my view, we should decline to
do so in the first instance.

I am not persuaded that the U.S. Supreme Court established
a precedent of retroactive application of the Miller rule sim-
ply by applying the rule to a defendant before it on collateral
review. A new rule is not made retroactive to cases on col-
lateral review unless the Court holds it to be retroactive.” And
a state can waive the Teague v. Lane® retroactivity bar by not
raising it.> The Court likely did not address the retroactivity
issue in Miller because the State of Arkansas did not argue
that any new rule announced would not apply to Jackson, who
was before the Court on collateral review. I do not believe
that we should interpret silence as an affirmative holding that
the Miller rule is to apply retroactively to defendants on col-
lateral review. Further, I find it persuasive that the Court has
recently demonstrated in Padilla v. Kentucky" and Chaidez
v. U.S."! that its announcement of a new constitutional rule
in a case before it on collateral review is not a determina-
tion of whether that rule should apply to all cases on collat-
eral review.

In my view, the rule announced in Miller is not a water-
shed rule[] of criminal procedure” implicating the fundamental
fairness and accuracy of the criminal proceeding.””'? To qualify
as a watershed rule, a new rule must both be necessary to
prevent an impermissibly large risk of an inaccurate convic-
tion and alter our understanding of the bedrock procedural
principles essential to the fairness of a proceeding."* The Court
has repeatedly emphasized that the watershed exception is

XX

" Tyler v. Cain, 533 U.S. 656, 121 S. Ct. 2478, 150 L. Ed. 2d 632 (2001).
8 Teague v. Lane, 489 U.S. 288, 109 S. Ct. 1060, 103 L. Ed. 2d 334 (1989).
® Schiro v. Farley, 510 U.S. 222, 114 S. Ct. 783, 127 L. Ed. 2d 47 (1994).

0 padilla v. Kentucky, 559 U.S. 356, 130 S. Ct. 1473, 176 L. Ed. 2d 284
(2010).

' Chaidez v. US., ___US.___,133 S.Ct. 1103, 185 L. Ed. 2d 149 (2013).
12 Schriro, supra note 6, 542 U.S. at 355.

13 Whorton v. Bockting, 549 U.S. 406, 127 S. Ct. 1173, 167 L. Ed. 2d 1
(2007).
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extremely narrow and, since Teague, has yet to find a new rule
that fits within the exception.'" The only case that has ever sat-
isfied this high threshold is Gideon v. Wainwright,"” in which
the Court held that counsel must be appointed for any indigent
defendant charged with a felony.

The rule announced in Miller relates only to the sentenc-
ing stage of a criminal proceeding and, thus, cannot be said
to be necessary to prevent an impermissibly large risk of an
inaccurate conviction. In addition, it is not a rule announcing
a “previously unrecognized bedrock procedural element that
is essential to the fairness of a proceeding.”'® While the rule
announced in Miller was important, it did not effect a sweep-
ing change comparable to Gideon. These reasons further sup-
port not applying the rule announced in Miller retroactively to
Mantich on collateral review.

Our judicial process favors the finality of judgments. As
noted by the majority, Mantich’s life imprisonment sentence
was imposed and became final long before the decision in
Miller was announced. There is an important interest in the
finality of judgments that must be respected. I agree with the
assessment of another court that “applying Miller retroactively
‘would undermine the perceived and actual finality of criminal
judgments and would consume immense judicial resources
without any corresponding benefit to the accuracy or reliability
of the [underlying criminal case].””"’

At least to a certain degree, some of the minority of courts
addressing whether the Miller decision was substantive or
procedural have relied upon perceptions of fairness between
those whose direct appeals were still pending and those whose
cases had already been finally determined. This is a danger-
ous expansion of the power of judges, because it places no
principled limit upon the scope of judicial power. While the
distinction between procedural and substantive may be difficult

4 Id. (citing cases).

15 Gideon v. Wainright, 372 U.S. 335,83 S. Ct. 792, 9 L. Ed. 2d 799 (1963).
19 Whorton, supra note 13, 549 U.S. at 421.

17" Geter, supra note 2, 115 So. 3d at 383-84.



STATE v. MANTICH 347
Cite as 287 Neb. 320

to apply, it affords a principled basis for decision. If a judge
allows his or her perceptions of fairness to intrude, the decision
ceases to be an application of law and becomes an application
of the judge’s personal biases and preferences. In my view,
the existing legal framework drives the answer to the question
before this court and dictates that the change is procedural. As
a judge, my role goes no further.

OTHER CLAIMS

GRAHAM V. FLORIDA ARGUMENT

In his original appeal, Mantich argued that his sentence of
life imprisonment without parole was categorically invalid
under Graham v. Florida."* Graham held that a juvenile con-
victed of a nonhomicide offense cannot be sentenced to life
imprisonment without parole. Mantich asked us to extend this
holding to a juvenile convicted of felony murder. I would find
that Mantich’s postconviction claim based on Graham is not
procedurally barred.

A motion for postconviction relief cannot be used to secure
review of issues which were or could have been litigated on
direct appeal, no matter how those issues may be phrased or
rephrased.”” Graham was decided in 2010, long after this court
affirmed Mantich’s conviction and life imprisonment sentence
for first degree murder. Graham was the first case in which the
U.S. Supreme Court imposed a categorical bar on life impris-
onment sentences for a specific class of offenders. Mantich
could not have asserted his Graham claim at trial or on direct
appeal, because the Eighth Amendment jurisprudence at that
time did not support a categorical bar on life imprisonment
sentences.” Therefore, it is not procedurally barred and its
merits can be addressed.

The issue decided by the U.S. Supreme Court in Graham
was “whether the Constitution permits a juvenile offender to
be sentenced to life in prison without parole for a nonhomicide

'8 Graham, supra note 3.
19 Strate v. Boppre, 280 Neb. 774, 790 N.W.2d 417 (2010).
20 See State v. El-Tabech, 259 Neb. 509, 610 N.W.2d 737 (2000).
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crime.”” The defendant was sentenced to life imprisonment,
which carried no possibility of release except through execu-
tive clemency.” The Court held, as a matter of first impression,
that “for a juvenile offender who did not commit homicide
the Eighth Amendment forbids the sentence of life without
parole.”” The Court specifically limited its holding to “only
those juvenile offenders sentenced to life without parole solely
for a nonhomicide offense.”” The Court distinguished homi-
cide cases, noting:
There is a line “between homicide and other serious
violent offenses against the individual.” . . . Serious non-
homicide crimes “may be devastating in their harm . . .
but ‘in terms of moral depravity and of the injury to the
person and to the public,’ . . . they cannot be compared to
murder in their ‘severity and irrevocability.”” . . . This is
because “[l]ife is over for the victim of the murderer,” but
for the victim of even a very serious nonhomicide crime,
“life . . . is not over and normally is not beyond repair.”
. . . Although an offense like robbery or rape is “a serious
crime deserving serious punishment,” . . . those crimes
differ from homicide crimes in a moral sense.
It follows that, when compared to an adult murderer,
a juvenile offender who did not kill or intend to kill
has a twice diminished moral culpability. The age of
the offender and the nature of the crime each bear on
the analysis.

We have considered the scope of Graham in one prior
case. State v. Golka* involved a postconviction appeal by an
offender who had been sentenced to two consecutive terms
of life imprisonment for two first degree murders committed
when he was 17 years old. His postconviction motion alleged

2 Graham, supra note 3, 560 U.S. at 52-53.

2 Graham, supra note 3.

3 1d.,560 U.S. at 74.

% 1d.,560 U.S. at 63.

% Id., 560 U.S. at 69 (citations omitted).

26 State v. Golka, 281 Neb. 360, 796 N.W.2d 198 (2011).
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that the sentences constituted cruel and unusual punishment
in violation of the 8th and 14th Amendments to the U.S.
Constitution and article I, § 9, of the Nebraska Constitution.
That claim was rejected by the district court, and Graham
was decided during the pendency of the appeal. In affirming
the denial of postconviction relief, we agreed with two other
state courts which had held that Graham does not preclude
life imprisonment sentences for juvenile offenders convicted
of murder.”

Mantich argues that his crime must be considered a “‘non-
homicide’” offense under Graham because there was no find-
ing at trial or sentencing that he killed or intended to kill
Thompson.”® He argues that he was at most a “minor par-
ticipant” in the murder.” He bases this argument primarily
upon Enmund v. Florida®® and Tison v. Arizona,’' both of
which were appeals from death sentences. In Enmund, the
U.S. Supreme Court held that the Eighth Amendment did not
permit imposing “the death penalty on [a person] who aids
and abets a felony in the course of which a murder is com-
mitted by others but who does not himself kill, attempt to kill,
or intend that a killing take place or that lethal force will be
employed.”* In Tison, the Court held that “major participation
in the felony committed, combined with reckless indifference
to human life, is sufficient to satisfy the Enmund culpabil-
ity requirement” for imposition of the death penalty.*> Both
Enmund and Tison addressed the issue of when a murderer’s
conduct was sufficiently culpable to warrant imposition of the
maximum penalty of death. Although the Court in Graham

27 Id. (citing Jackson v. Norris, 2011 Ark. 49, 378 S.W.3d 103 (2011),
reversed, Miller, supra note 1; State v. Andrews, 329 S.W.3d 369 (Mo.
2010)).

Brief for appellant at 22.
® Id. at 21.

3 Enmund v. Florida, 458 U.S. 782, 102 S. Ct. 3368, 73 L. Ed. 2d 1140
(1982).

3 Tison v. Arizona, 481 U.S. 137, 107 S. Ct. 1676, 95 L. Ed. 2d 127 (1987).
32 Enmund, supra note 30, 458 U.S. at 797.
3 Tison, supra note 31, 481 U.S. at 158.

28
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cited Enmund in support of its reasoning with respect to rela-
tive culpability, I do not interpret that citation as permitting a
homicide to be considered a “nonhomicide” offense for pur-
poses of sentencing, as Mantich urges.

Admittedly, the reasoning in Miller v. Alabama* offers
some support for Mantich’s argument. As noted, in Miller, the
Court reasoned that because individualized sentencing was
required for adults in cases involving imposition of the death
penalty, the greatest possible penalty imposed upon an adult,
individualized sentencing was also required for juveniles in
cases involving imposition of the penalty of life imprisonment
without parole, the greatest possible penalty imposed upon
a juvenile. Mantich argues that because the Court equated
death for adults with life imprisonment for juveniles in one
context, all of the Court’s previous requirements for constitu-
tional imposition of the death penalty on adults now apply to
constitutional imposition of life imprisonment without parole
on juveniles. Particularly, he contends that the Enmund/Tison
rationale is now directly applicable to him and that he cannot
be sentenced to the greatest possible punishment available
because there has been no showing that he killed or intended
to kill.

The record contains some evidence concerning intent to kill.
During Mantich’s sentencing hearing, the court addressed the
question of who pulled the trigger and stated:

You admitted on two separate occasions separated by
a month that you in fact fired the shot which killed
... Thompson.

The admission you made directly after the incident and
particularly coupled with the admission to law enforce-
ment personnel a month later with thoughts, feelings,
and corroboration which would go along with the murder
of someone certainly strongly suggests that you in fact
pulled the trigger. The murder of . . . Thompson at point-
blank range by putting a gun against his head and firing it
is brutal beyond description and cold. . . .

3 Miller, supra note 1.
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You murdered a blameless person . . . Mantich. One
who had every right and expectation to lead his life with-
out being subjected to a mindless, violent death carried
out by you.

And on direct appeal, with regard to the insufficient evidence
claim, we wrote:

The facts taken in the light most favorable to the State
are such that a finder of fact could conclude beyond a
reasonable doubt that Mantich committed murder while
aiding and abetting in the kidnapping and robbery of
Thompson and used a firearm to commit a felony. There
is sufficient evidence to demonstrate that Mantich aided
and abetted the kidnapping and robbery perpetrated
against Thompson. When Eona and Brunzo left the party
and returned with the stolen van, Mantich joined them
over the strong objections and physical restraint of his
girl friend. Mantich testified that he heard Eona and
Brunzo tell Thompson they were going to kill him, and
Mantich watched as Eona and Brunzo repeatedly jabbed
Thompson in the head with the barrels of their guns.
Mantich’s statement to police was sufficient to establish
that he was handed a gun, placed the gun against the back
of Thompson’s head, and pulled the trigger.

Even if the jury was uncertain as to whether Mantich
actually shot Thompson, the evidence supports the jury’s
finding that Mantich aided and abetted in the kidnap-
ping and robbery of Thompson. It was undisputed that
Thompson was killed by someone in the van while the
group was kidnapping, robbing, and terrorizing him. The
group forcibly restrained Thompson with the express
intent of robbing and terrorizing him. The evidence shows
that Mantich encouraged these activities and participated
in the verbal terrorization of Thompson. This evidence is
sufficient to convict Mantich of felony murder and use of
a weapon to commit a felony.*

3 State v. Mantich, 249 Neb. 311, 328-29, 543 N.W.2d 181, 193-94 (1996).
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Even if the record did not demonstrate that Mantich either
killed or intended to kill, I would not extend the Court’s hold-
ing in Graham to a juvenile convicted of felony murder. At the
time Mantich committed his crime, the sentence in Nebraska
for first degree murder was either mandatory life imprison-
ment or death.** Graham held that the Eighth Amendment
prohibited sentencing a juvenile to the maximum penalty of
life imprisonment without parole for the nonhomicide offense
which the juvenile committed. That is a far different issue
than whether the Eighth Amendment prohibits imposing the
minimum sentence of life imprisonment without parole on
a juvenile who committed first degree murder. As the Court
noted in Graham, nonhomicide crimes “differ from homicide
crimes in a moral sense.”®” I would urge that we join the other
jurisdictions which have held that Graham has no application
to a juvenile convicted of a homicide offense under a felony
murder theory.*

UNCONSTITUTIONALLY
D1SPROPORTIONATE CLAIM

Unlike Mantich’s argument based on Graham, his claim
that his life imprisonment sentence was unconstitutionally dis-
proportionate to his crime could have been raised at the time
of sentencing and on direct appeal. The constitutional prin-
ciple of proportionality was well established at the time of
Mantich’s first degree murder conviction.** Because the issue
was not raised at sentencing or on direct appeal, it is proce-
durally barred in this postconviction proceeding. However, I
will address the merits of the issue in the context of Mantich’s
claim that his trial and appellate counsel was ineffective in fail-
ing to raise it.

% See Neb. Rev. Stat. §§ 28-105 (Reissue 1989) and 28-303 (Reissue 1995).

37 Graham, supra note 3, 560 U.S. at 69.

8 See, Arrington v. State, 113 So. 3d 20 (Fla. App. 2012); Jackson, supra note
27; Bell v. State, 2011 Ark. 379, 2011 WL 4396975 (2011) (unpublished
opinion).

¥ See, Solem v. Helm, 463 U.S. 277, 103 S. Ct. 3001, 77 L. Ed. 2d 637

(1983); Weems v. United States, 217 U.S. 349,30 S. Ct. 544, 54 L. Ed. 793
(1910).
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INEFFECTIVENESS OF TRIAL AND
APPELLATE COUNSEL

When a defendant was represented both at trial and on direct
appeal by the same lawyers, generally speaking, the defend-
ant’s first opportunity to assert an ineffective assistance of trial
counsel claim is in a motion for postconviction relief.*® That is
the circumstance here. The record shows that Mantich was rep-
resented at trial and on direct appeal by the same attorney. He
alleged in his postconviction motion that his counsel was inef-
fective in failing to argue at sentencing and on direct appeal
that a life imprisonment sentence would constitute cruel and
unusual punishment.

In order to establish a right to postconviction relief based on
a claim of ineffective assistance of counsel, the defendant has
the burden, in accordance with Strickland v. Washington,*' to
show that counsel’s performance was deficient and that coun-
sel’s deficient performance prejudiced the defense.* In order
to show prejudice, the defendant must demonstrate a reason-
able probability that but for counsel’s deficient performance,
the result of the proceeding would have been different.** The
two prongs of this test, deficient performance and prejudice,
may be addressed in either order.* The entire ineffectiveness
analysis is viewed with the strong presumption that coun-
sel’s actions were reasonable.”” Defense counsel is not inef-
fective for failing to raise an argument that has no merit.*
Accordingly, I will examine the merit of Mantich’s claim that
his life imprisonment sentence is unconstitutionally dispropor-
tionate to his crime.

The Eighth Amendment “prohibits not only barbaric pun-
ishments, but also sentences that are disproportionate to the

40 State v. McHenry, 268 Neb. 219, 682 N.W.2d 212 (2004).

41 Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

42 State v. McGhee, 280 Neb. 558, 787 N.W.2d 700 (2010).
¥ Id.

“1d.

4 State v. Bazer, 276 Neb. 7, 751 N.W.2d 619 (2008).

46 State v. Vo, 279 Neb. 964, 783 N.W.2d 416 (2010).
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crime committed.”® The U.S. Supreme Court has character-
ized this as a “‘narrow proportionality principle’”*® which
“‘does not require strict proportionality between crime and
sentence,””* but, rather, “‘forbids only extreme sentences that
are “grossly disproportionate” to the crime.””® The Court has
identified objective criteria which should guide an Eighth
Amendment proportionality analysis, including “(i) the gravity
of the offense and the harshness of the penalty; (ii) the sen-
tences imposed on other criminals in the same jurisdiction; and
(iii) the sentences imposed for commission of the same crime
in other jurisdictions.”!

But “intrajurisdictional and interjurisdictional analyses are
appropriate only in the rare case in which a threshold com-
parison of the crime committed and the sentence imposed
leads to an inference of gross disproportionality.”>* Courts
must give “‘substantial deference to the broad authority that
legislatures necessarily possess in determining the types and
limits of punishments for crimes,”” bearing in mind that the
Eighth Amendment “does not mandate adoption of any one
penological theory” and “marked divergences both in under-
lying theories of sentencing and in the length of prescribed
prison terms are the inevitable, often beneficial, result of the
federal structure.”> The “culpability of the offender” is also a
factor in the analysis.** In its most recent application of these

47 Solem, supra note 39, 463 U.S. at 284.

* Ewing v. California, 538 U.S. 11, 20, 123 S. Ct. 1179, 155 L. Ed. 2d 108
(2003), quoting Harmelin v. Michigan, 501 U.S. 957, 111 S. Ct. 2680, 115
L. Ed. 2d 836 (1991) (Kennedy, J., concurring in part and concurring in
judgment). See, also, Solem, supra note 39.

4 Ewing, supra note 48, 538 U.S. at 23, quoting Harmelin, supra note 48
(Kennedy, J., concurring in part and concurring in judgment).

0 Jd.

St Solem, supra note 39, 463 U.S. at 292.

52 Harmelin, supra note 48, 501 U.S. at 1005 (Kennedy, J., concurring in part
and concurring in judgment). See, also, Ewing, supra note 48.

33 Harmelin, supra note 48, 501 U.S. at 999 (Kennedy, J., concurring in part
and concurring in judgment).

34 Solem, supra note 39, 463 U.S. at 292.
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principles to a sentence of imprisonment, the U.S. Supreme
Court in Ewing v. California® upheld a sentence of 25
years’ to life imprisonment for grand theft under California’s
“three strikes law,” concluding that it was not “‘the rare
case in which a threshold comparison of the crime commit-
ted and the sentence imposed leads to an inference of gross
disproportionality.”

The same conclusion is inescapable here. First degree mur-
der is the most serious criminal offense defined by Nebraska
law. “[I]n terms of moral depravity and of the injury to the
person and to the public,” other serious crimes do “not com-
pare with murder.”s” Mantich received the minimum sentence
which can be given to one convicted of first degree murder.
Although he seeks to minimize his personal involvement in the
events which led to the death of Thompson, we noted on direct
appeal that “Mantich’s statement to police was sufficient to
establish that he was handed a gun, placed the gun against the
back of Thompson’s head, and pulled the trigger.”*®* We further
noted that the group robbed, terrorized, and forcibly restrained
Thompson and that “Mantich encouraged these activities and
participated in the verbal terrorization.””

Mantich cites several state court decisions from other
jurisdictions in support of his Eighth Amendment argument.
But those cases are either distinguishable on the facts or oth-
erwise unpersuasive. Considering the gravity of the offense
and all of the relevant facts and circumstances, notwith-
standing Mantich’s youth, there is no basis for a “threshold
inference”® that his sentence was grossly disproportionate
to his crime. Because Mantich’s Eighth Amendment claim is

55 Ewing, supra note 48.

% Id., 538 U.S. at 30, quoting Harmelin, supra note 48 (Kennedy, J.,
concurring in part and concurring in judgment).

5T Coker v. Georgia, 433 U.S. 584, 598, 97 S. Ct. 2861, 53 L. Ed. 2d 982
(1977). See, also, Graham, supra note 3.

8 Mantich, supra note 35, 249 Neb. at 328, 543 N.W.2d at 194.
¥ Id. at 329, 543 N.W.2d at 194.

% See Graham, supra note 3, 560 U.S. at 93 (Roberts, J., concurring in
judgment).
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without merit under either alternative formulation, his coun-
sel was not ineffective in not asserting it at sentencing or on
direct appeal.

CONCLUSION

To summarize, in my view, the rule announced in Miller is
procedural and does not apply to Mantich on collateral review.
I would find that Graham has no application to Mantich’s
sentence of life imprisonment for first degree felony murder,
a homicide, and that Mantich’s alternative claim that his sen-
tence was grossly disproportionate to his crime is procedurally
barred. Because these claims are without merit, Mantich’s trial
and appellate counsel was not ineffective in failing to assert
them. And because the files and records conclusively show that
Mantich’s motion for postconviction relief is without merit, the
district court did not err in denying the requested relief without
conducting an evidentiary hearing. I would affirm the decision
of the district court.

HEeavican, C.J., joins in this dissent.

STATE OF NEBRASKA, APPELLEE, V.
Eric A. RAMIREZ, APPELLANT.
842 N.W.2d 694

Filed February 7,2014. No. S-11-486.

1. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial
discretion is involved only when the rules make such discretion a factor in deter-
mining admissibility.

2. Rules of Evidence: Appeal and Error. Where the Nebraska Evidence Rules
commit the evidentiary question at issue to the discretion of the trial court, an
appellate court reviews the admissibility of evidence for an abuse of discretion.

3. Judgments: Words and Phrases. An abuse of discretion occurs when a trial
court’s decision is based upon reasons that are untenable or unreasonable or if its
action is clearly against justice or conscience, reason, and evidence.

4. Trial: Evidence: Appeal and Error. An appellate court reviews the trial court’s
conclusions with regard to evidentiary foundation and witness qualification for an
abuse of discretion.
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Motions for Mistrial: Appeal and Error. Whether to grant a mistrial is within
the trial court’s discretion, and an appellate court will not disturb its ruling unless
the court abused its discretion.

Criminal Law: Motions for New Trial: Appeal and Error. In a criminal
case, a motion for new trial is addressed to the discretion of the trial court, and
unless an abuse of discretion is shown, the trial court’s determination will not
be disturbed.

Appeal and Error. Plain error may be found on appeal when an error unasserted
or uncomplained of at trial, but plainly evident from the record, prejudicially
affects a litigant’s substantial right and, if uncorrected, would result in damage to
the integrity, reputation, and fairness of the judicial process.

Trial: Juries: Evidence. Demonstrative exhibits are defined by the purpose for
which they are offered at trial; demonstrative exhibits aid or assist the jury in
understanding the evidence or issues in a case.

Trial: Evidence. Exhibits admitted only for demonstrative purposes do not con-
stitute substantive evidence.

Trial: Evidence: Appeal and Error. On appeal, a defendant may not assert a
different ground for his objection to the admission of evidence than was offered
at trial.

Appeal and Error. An objection, based on a specific ground and properly over-
ruled, does not preserve a question for appellate review on any other ground.
Evidence: Words and Phrases. Cumulative evidence means evidence tending to
prove the same point of which other evidence has been offered.

Trial: Evidence: Appeal and Error. The erroneous admission of evidence is not
reversible error if the evidence is cumulative and other relevant evidence, prop-
erly admitted, supports the finding of the trier of fact.

Criminal Law: Statutes: Sentences. Where a criminal statute is amended by
mitigating the punishment, after the commission of a prohibited act but before
final judgment, the punishment is that provided by the amendatory act unless the
Legislature has specifically provided otherwise.

Appeal and Error. An appellate court always reserves the right to note plain
error which was not complained of at trial or on appeal.

Sentences: Weapons. Although it is generally within the trial court’s discre-
tion to direct that sentences imposed for separate crimes be served concurrently
or consecutively, Neb. Rev. Stat. § 28-1205(3) (Reissue 2008) does not permit
such discretion in sentencing, because it mandates that a sentence for the use of
a deadly weapon in the commission of a felony be served consecutively to any
other sentence imposed and concurrent with no other sentence.

Sentences: Appeal and Error. An appellate court has the power on direct appeal
to remand a cause for the imposition of a lawful sentence where an erroneous one
has been pronounced.

Appeal from the District Court for Douglas County: JoHN

D. HarTiGAN, JR., Judge. Convictions affirmed, all sentences
vacated, and cause remanded for resentencing.
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MILLER-LERMAN, J.
NATURE OF CASE

In this direct appeal, Eric A. Ramirez appeals from his con-
victions and sentences in the district court for Douglas County
of two counts of first degree murder, three counts of use of
a deadly weapon to commit a felony, one count of attempted
second degree murder, one count of attempted robbery, and one
count of criminal conspiracy. The first degree murder convic-
tions are each Class IA felonies. Ramirez was 17 years old at
the time of the murders. Ramirez assigns error to certain rul-
ings regarding the admission and withdrawal of evidence. We
find no merit to these assignments of error and affirm his con-
victions. Regarding the sentences imposed for his convictions,
we conclude that the two life imprisonment sentences without
the possibility of parole imposed for the two convictions of
first degree murder, counts I and III, are unconstitutional and,
accordingly, we vacate those sentences and remand the cause
for resentencing consistent with Neb. Rev. Stat. § 28-105.02
(Supp. 2013). We find plain error in regard to the sentences
imposed for the convictions of use of a deadly weapon to
commit a felony, counts II, IV, and VII, and we vacate such
sentences and remand the cause for resentencing consistent
with Neb. Rev. Stat. § 28-1205(3) (Cum. Supp. 2012), such
that each sentence imposed for the conviction of use of a
deadly weapon runs consecutively to all other sentences and
concurrently with no other sentence. We also find plain error
in regard to the three sentences imposed for the convictions of
count V, attempted second degree murder; count VI, attempted
robbery; and count VIII, criminal conspiracy, because, as cur-
rently written, each of these three sentences was ordered to
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run concurrently with the sentences for the convictions of use
of a deadly weapon, and, even after resentencing in counts II,
IV, and VII, these three sentences as written would impose
sentences which would run concurrently with at least two
sentences for the convictions of use of a deadly weapon. We
vacate the sentences for counts V, VI, and VIII and remand the
cause for resentencing such that the sentences imposed do not
run concurrently with the sentences for the convictions of use
of a deadly weapon. Accordingly, we affirm the convictions,
vacate all of the sentences, and remand the cause for resentenc-
ing consistent with this opinion.

STATEMENT OF FACTS

This case involves three shootings that occurred on the
night of November 12, 2008, at three separate locations in
Omaha, Nebraska, within an hour of each other. These shoot-
ings resulted in the deaths of two people and injury to a third
person. Ramirez, Edgar Cervantes, and Juan E. Castaneda
were later arrested for the crimes; Cervantes testified against
Ramirez and Castaneda pursuant to a plea agreement.

The first shooting took place at a residence located on
Dorcas Street, in Omaha, where Luis Silva was shot at approx-
imately 10:45 p.m. outside his residence. Jose Hernandez,
Silva’s cousin, was living with Silva at the time, along with an
aunt and another cousin. Hernandez testified that he was home
at approximately 10:30 p.m. when Silva’s truck, a Chevrolet
Blazer, arrived and parked in the driveway. Hernandez testi-
fied that he went outside to ask Silva to come inside and that
Silva told Hernandez he was going to finish a telephone call.
About 2 minutes later, Hernandez heard the truck’s horn honk.
Hernandez testified that he looked outside and saw Silva lying
on the ground near the truck and a man with a gun standing
next to him. Hernandez also saw another man by a tree nearby.
The man next to Silva pointed his gun at Hernandez and,
speaking in Spanish, said that “they only wanted money.” The
other man then said, “Let’s go,” in English. Through his porch
window, Hernandez watched the two men leave. Hernandez
testified that the man who pointed the gun at him was wear-
ing black pants and a black, hooded sweatshirt and had a
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goatee and that the other man was wearing black pants and a
gray sweatshirt.

Silva was shot twice. One bullet grazed the left side of his
head. The other bullet entered his upper back, and continued to
the left side of his chest. Silva was pronounced dead upon his
arrival at an Omaha hospital.

The second shooting took place near North 50th Street and
Underwood Avenue. Shortly after Silva was shot, Charles
Denton and Hilary Nelsen drove to a walkup automatic teller
machine (ATM). Denton got out of the van he was driving to
use the ATM, while Nelsen remained in the van. Nelsen and
Denton saw two people walking toward their vehicle. Nelsen
testified that they were male and were wearing their hoods up.
Nelsen testified that after Denton started the van, the two men
started running toward the van. One of the men approached the
driver’s-side window and yelled at Nelsen and Denton to give
him money. The man fired his gun, and Denton drove away.
Denton called the 911 emergency dispatch service, but after he
realized that he had been shot, he asked Nelsen to talk to the
911 operator.

Nelsen testified that she believed the men were not white
but that she could not tell if they were “Hispanic” or “black.”
Nelsen and Denton both testified that the gun was silver.
Denton stated the men were Hispanic and that the man with the
gun had facial hair. Denton testified that the shooter was wear-
ing a lighter-colored, hooded sweatshirt; that the other man
was wearing a darker-colored, hooded sweatshirt; and that both
men were wearing their hoods up. Denton sustained a bullet
wound through his left bicep and a graze on his chest.

The third shooting took place in the parking lot of a gas
station at South 52d and Leavenworth Streets. Tari Glinsmann
was finishing her shift at the gas station. A passerby noticed
a green Ford Taurus in front of the gas station with the lights
on, the door open, and the engine running. The passerby saw
a body and called 911. Glinsmann was dead when the rescue
workers arrived on the scene.

A crime scene technician with a specialty in fingerprint
identification was called by the State to testify. The fingerprint
specialist testified that she dusted the exterior of the Ford
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Taurus, concentrating on areas where it appeared that the dust
and dirt on the car had been smudged. She testified that she
lifted three latent prints from the car: two on the hood of the
car on the passenger side and one from just above the driver’s-
side door handle. She testified that the prints from the hood of
the car appeared to be two parts of a left palmprint. After anal-
ysis, the fingerprint specialist determined that the latent prints
found on the hood of the car matched Castaneda’s prints.

Another of the State’s witnesses was Cervantes, who agreed
to testify against Ramirez and Castaneda pursuant to a plea
agreement. Cervantes testified that on November 12, 2008,
he called Ramirez to see “if he wanted to go jack [rob] some
people and get some extra money.” When Cervantes called
Ramirez later, Ramirez said he was at a friend’s house near
South 24th and L Streets, and Cervantes offered to pick him
up. Cervantes testified that he drank some beer and used
cocaine while at the friend’s house. Ramirez asked Cervantes
if Castaneda could come along and if he could give “Tiny,”
another friend, a ride home. Cervantes agreed.

Cervantes testified that while he was on his way to drop
off Tiny at home, Ramirez was in the front passenger seat
and Tiny and Castaneda were in the back seat. Cervantes
testified that he passed a gun, which was wrapped in a blue
bandanna, to Ramirez and that Ramirez put the gun under
his seat. Cervantes stated that after he dropped off Tiny, they
proceeded to South 13th and Dorcas Streets where they saw
“some white guys getting out of [a] truck.” Cervantes testified
that Ramirez and Castaneda got out of the car and tried to rob
them. Ramirez and Castaneda then ran back to the car and said
that the men did not have any money and that they “started
getting crazy.” Cervantes testified that both he and Ramirez
were wearing gray, hooded sweatshirts and that Castaneda
was wearing a black coat with fur trim and orange lining on
the inside.

Cervantes testified that he then drove west on Dorcas
Street, when Cervantes saw a man in a Chevrolet Blazer
and pointed him out to Ramirez and Castaneda. Once again,
Ramirez and Castaneda got out of the car while Cervantes
waited. Cervantes heard a gunshot, Ramirez and Castaneda
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ran back to the car, and Cervantes drove away. Cervantes testi-
fied that Ramirez told him that when the man started honking
the horn, Ramirez shot him through the vehicle’s window.
Castaneda then pulled the man out of the vehicle and began
searching him. The people inside the house tried to come out,
but Ramirez pointed his gun at the house so they would not
come outside. Ramirez and Castaneda then ran back to the car
with the man’s wallet.

Cervantes stated that after robbing Silva, he drove to the area
around North 50th Street and Underwood Avenue, where they
saw a man at an ATM. Once again, Ramirez and Castaneda got
out of the car, and Cervantes drove around the block. Cervantes
heard gunshots, and Ramirez and Castaneda ran back to the
car. Cervantes testified that Ramirez told him that the man saw
them coming and started to drive away in his van, so Ramirez
shot at the van.

Cervantes then drove south until they reached South 52d
and Leavenworth Streets. Ramirez and Castaneda then saw
Glinsmann at the gas station and asked Cervantes to stop.
Ramirez and Castaneda, once again, got out of the car and
went over to the gas station. Cervantes parked in a nearby lot,
and he heard a gunshot. Ramirez and Castaneda ran back to
the car and got in. Cervantes testified that Ramirez said he shot
Glinsmann in the head.

At trial, the State also called as a witness Preston Landell,
the operations coordinator for Cricket Communications
(Cricket) in Omaha and Lincoln, Nebraska, to testify regard-
ing the cell phone records of Ramirez and Castaneda. Landell
stated that he is essentially a recordkeeper for Cricket and
that he had testified as a recordkeeper in other cases in the
past. Landell testified that his duties included maintaining
records at Cricket and being a resource for direct and indirect
retail teams.

Landell stated that records of calls made were stored in a
server for 6 months and that the date was recorded immedi-
ately at the time of sending a call. Text messages are stored in
the same way, but on a different server. Records are kept for
6 months after the date of sending the text message. Landell
testified as to the telephone number assigned to Ramirez and
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the telephone number assigned to Castaneda’s stepmother. The
records show the cell phone number from which the call or text
originated and the recipient’s number, the time and duration of
the call, and the cell tower used to process the call or text. The
State offered the cell phone and text records for each of these
accounts for the dates of November 9 to 19, 2008. The records
were received without objection.

The State also showed Landell exhibit 224, which is a time-
line summarizing the calls and texts between the cell phones
of Ramirez, Castaneda, and a third telephone number from
November 9 to 19, 2008. The information reflected on the
timeline was extracted from cell phone account records already
in evidence. Although exhibit 224 was discussed, it was not
offered or received into evidence at this point in the trial.

Landell further testified regarding the operation of cell
towers. He stated that as an operational employee, he had a
“working knowledge of the infrastructure of the cell phone
towers.” Landell stated that when a call is made, the caller’s
cell phone searches for the closest available tower to route the
call to a “switch.” When the call reaches the switch, certain
information is recorded in the server, including the date, time,
and duration of the call; the caller’s telephone number; the
destination telephone number; the number of the cell tower that
was used; and any special features that were used during the
call. The switch then searches for the cell tower closest to the
destination cell phone and uses that cell tower to route the call
to the destination telephone. Landell testified that these records
are kept and stored in the ordinary course of business, at or
near the time the calls are made.

When the State asked Landell whether a cell phone would
use the closest cell tower when sending or receiving a call,
Ramirez objected on the basis of foundation. The objection
was overruled, and Landell testified that that was generally
how the system works, but not always. When asked whether
there was a distance that a tower would pull a call from,
Landell testified—over Ramirez’ foundation objection—that a
rural cell tower may have a 20-mile radius while the radius in
an urban setting is much less because of obstructions and more
tower traffic.
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The State then offered exhibit 259, which is a map of a
portion of Omaha showing the locations of the six cell towers
that were used by Ramirez’ cell phone the night of the shoot-
ings, along with the locations of the shootings. The map
shown on exhibit 259 incorporated information from evidence
that was previously admitted during trial with the exception
of the exact street addresses of the cell towers. Landell stated
that he had reviewed exhibit 259 and that the addresses and
locations of the cell towers shown on the exhibit were cor-
rect. Ramirez objected to exhibit 259 based on foundation
and was granted permission to voir dire Landell. During voir
dire, Landell stated that generally, a cell phone call will go to
the closest tower if it is available, but that he could not say
with certainty that a call will always go to the closest tower.
Landell further stated that if the towers are busy, a call may
go to a number of towers before it is put through. The court
overruled Ramirez’ foundation objection and received exhibit
259 into evidence.

There is a suggestion in the record that the parties agreed to
a stipulation of facts to the effect that Ramirez lived with his
mother, that he was on probation, and that Ramirez’ mother
tried to ensure that he was home by curfew every night, but
that she could not guarantee Ramirez never would have snuck
out of the house after curfew. After the State rested, the defense
did not call any witnesses or offer evidence.

Before closing arguments were made, the trial judge sum-
moned counsel outside the presence of the jury to discuss
exhibit 259, which was the map which showed the locations
of the shootings and cell towers used by Ramirez’ cell phone
the night of the shootings. After further discussion, the judge
withdrew exhibit 259, which had been admitted over Ramirez’
foundational objection. The trial judge later orally admonished
the jury by saying: “One final item on the evidence. Exhibit
259 has been withdrawn from evidence. You are instructed
not to consider it in your deliberations or the testimony of . . .
Landell regarding the location of cell towers insofar as the sub-
scriber’s location is concerned.” Ramirez moved for a mistrial,
which the court overruled. For completeness, we note that the
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written jury instructions stated that the jury “must disregard all
evidence ordered stricken.”
The morning after jury deliberations began, it was noticed
that exhibit 224, the timeline of the cell phone calls and texts
which had been made between the cell phones of Ramirez,
Castaneda, and a third subscriber, had not been offered or
received into evidence. Exhibit 224 incorporated information
from previously admitted evidence, primarily Ramirez’ and
Cervantes’ cell phone records. After hearing arguments from
both parties outside the presence of the jury, the court allowed
the State to supplement the record and received exhibit 224 at
that time. The district court judge commented that exhibit 224
doesn’t contain any information that hasn’t been received
into evidence, and it had been referenced [sic] to during
the evidence and closing arguments. . . . It’s a fair repre-
sentation of a timeline that is already in evidence through
those records. And so the exhibit will be included among
the evidence that the court reporter transmits to the jury
for [its] deliberation.

Ramirez moved for a mistrial, and the court overruled the

motion.

The jury found Ramirez guilty on all eight counts. Ramirez
filed a motion for new trial on various bases, including the
admission and later withdrawal of exhibit 259, the map, and
the admission of exhibit 224, the timeline of cell phone
calls and texts. The district court denied Ramirez’ motion for
new trial.

In ruling on the motion for new trial, the court determined
that the admission and later withdrawal of exhibit 259 did not
require a new trial. The court explained: “I withdrew [exhibit]
259 from evidence, really, in an abundance of caution because
I didn’t want someone to draw the inference that the subscriber
or user was in a particular location at a particular time and that
that was the significance of [exhibit] 259.” In further explain-
ing why the court withdrew exhibit 259, the district court
judge stated:

It was a belt-and-suspenders approach, really. I don’t
think he [Landell] ever claimed in his testimony or the
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exhibit ever stated that the subscriber or the user was in
a particular location at a given time. He just talked about
the program; the way, depending upon traffic, cell towers
are programmed to receive and transmit incoming and
outgoing calls.

In denying Ramirez’ motion for new trial, the district court
also stated that the admission of exhibit 224, the timeline of
cell phone calls and texts, did not require a new trial. The court
stated that exhibit

224 was not itself an item of evidence but a summary of
other evidence that had been received and it was referred
to during the trial for the jury’s benefit by counsel at
different times, and I did not want to hobble the jury
in [its] consideration of the evidence by taking an item
away from [its] consideration that everybody had used,
and [exhibit 224] was itself not substantive evidence
but a compilation of other items that had been sepa-
rately received.

Following denial of the motion for new trial, the court
conducted the sentencing hearing on December 29, 2010. The
December 30, written sentencing order stated that Ramirez
had been informed of his convictions for the following
eight crimes:

Count [ Murder in the First Degree . . . .

Count II Use of a Deadly Weapon to Commit a
Felony . . ..

Count II'  Murder in the First Degree . . . .

Count IV~ Use of a Deadly Weapon to Commit a
Felony . . ..

Count V Attempted Murder in the Second Degree

Count VI Attempted Robbery . . ..
Count VI Use of a Deadly Weapon to Commit a
Felony . . ..

Count II'  Criminal Conspiracy . . . .
We note that counts I and III, murder in the first degree, are
Class TA felonies. See Neb. Rev. Stat. § 28-303 (Reissue
2008). We further note that counts II, IV, and VII involve use
of a deadly weapon to commit a felony.
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The sentencing order set forth Ramirez’ sentences as follows:

Count I Life imprisonment without the possibility
of parole

Count II 12 - 15 years consecutive to Count I only

Count Il Life imprisonment without the possibility
of parole

Count IV 12 - 15 years consecutive to Count III only

Count V 12 - 20 years concurrent with all

Count VI 12 - 15 years concurrent with all but
Count VII

Count VII 12 - 15 years consecutive to Count VI only
Count VIII 12 - 15 years concurrent with all
In its sentencing order, the district court ordered that each of
the sentences for the convictions of use of a deadly weapon
were to run consecutively only to the sentence for the underly-
ing felony conviction.

On April 13, 2011, we dismissed Ramirez’ first appeal in
case No. S-11-090, based on Ramirez’ failure to submit a
docket fee or file a poverty affidavit. Ramirez then filed a
motion to vacate judgment of conviction in the district court
for Douglas County, which the district court granted, limiting
relief to a new direct appeal of the original convictions and
sentences. This is the direct appeal before us.

While this appeal was pending, the U.S. Supreme Court
decided Miller v. Alabama, — U.S. __ , 132 S. Ct. 2455,
2469, 183 L. Ed. 2d 407 (2012), holding that “the Eighth
Amendment forbids a sentencing scheme that mandates life
in prison without possibility of parole for juvenile offenders.”
Ramirez was born in September 1991, which made him 17
years old at the time of the crimes. On July 11, 2012, we filed
an order directing supplemental briefing, instructing the parties
to address issues raised by Miller v. Alabama, supra.

After this court heard oral argument, the Nebraska
Legislature passed, and the Governor signed, 2013 Neb. Laws,
L.B. 44, which amended state law to “change penalty provi-
sions with respect to Class IA felonies committed by persons
under eighteen years of age [and] to change parole proce-
dures with respect to offenses committed by persons under
eighteen years of age.” On September 12, 2013, we filed an
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order directing supplemental briefing, instructing the parties
to address whether the provisions of L.B. 44 apply to Ramirez
if the cause is remanded for resentencing.

ASSIGNMENTS OF ERROR

Ramirez claims, summarized and restated, that the district
court erred when it (1) denied his motion for new trial based on
the denial of his motion for mistrial resulting from the admis-
sion and later withdrawal of exhibit 259, the map, and testi-
mony relative thereto, and (2) denied his motion for new trial
based on the denial of his motion for mistrial resulting from the
admission of exhibit 224, the timeline of cell phone calls and
texts, after the parties had rested.

In his first supplemental brief, Ramirez assigns additional
errors, rephrased, that (3) the two life sentences imposed
on him violated the Eighth Amendment’s ban on cruel and
unusual punishment by imposing lifetime sentences without
first requiring a sentencing hearing and without any mean-
ingful opportunity for the juvenile to obtain release based
on demonstrated maturity and rehabilitation, and (4) the dis-
trict court erred by sentencing Ramirez to two terms of life
imprisonment without the possibility of parole, because the
sentences are not authorized under existing Nebraska statutes
and the sentences are void as unconstitutional under Miller v.
Alabama, supra.

STANDARDS OF REVIEW

[1-3] In proceedings where the Nebraska Evidence Rules
apply, the admissibility of evidence is controlled by the
Nebraska Evidence Rules; judicial discretion is involved only
when the rules make such discretion a factor in determining
admissibility. State v. Merchant, 285 Neb. 456, 827 N.W.2d
473 (2013). Where the Nebraska Evidence Rules commit the
evidentiary question at issue to the discretion of the trial court,
an appellate court reviews the admissibility of evidence for an
abuse of discretion. Id. An abuse of discretion occurs when a
trial court’s decision is based upon reasons that are untenable
or unreasonable or if its action is clearly against justice or con-
science, reason, and evidence. Id.
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[4] An appellate court reviews the trial court’s conclusions
with regard to evidentiary foundation and witness qualification
for an abuse of discretion. State v. Richardson, 285 Neb. 847,
830 N.W.2d 183 (2013).

[5] Whether to grant a mistrial is within the trial court’s
discretion, and we will not disturb its ruling unless the court
abused its discretion. State v. Watson, 285 Neb. 497, 827
N.W.2d 507 (2013).

[6] In a criminal case, a motion for new trial is addressed
to the discretion of the trial court, and unless an abuse of
discretion is shown, the trial court’s determination will not
be disturbed. State v. Williams, 282 Neb. 182, 802 N.W.2d
421 (2012).

[7] Plain error may be found on appeal when an error unas-
serted or uncomplained of at trial, but plainly evident from the
record, prejudicially affects a litigant’s substantial right and,
if uncorrected, would result in damage to the integrity, repu-
tation, and fairness of the judicial process. State v. Watt, 285
Neb. 647, 832 N.W.2d 459 (2013).

ANALYSIS
Exhibit 259 and Related Testimony.

Ramirez contends that it was error to admit certain of
Landell’s testimony and exhibit 259, a map of a portion of
Omaha showing the location of the shootings, the residences
of various persons, and the locations of cell towers that were
used by Ramirez’ cell phone on the night of the shootings.
Ramirez contends there was insufficient foundation for the
evidence. Ramirez further asserts that the district court’s later
withdrawal of the exhibit, its striking of the testimony, and
its admonition to the jury were insufficient to cure this error.
Ramirez thus claims that the district court erred when it over-
ruled his motion for mistrial and denied his motion for new
trial on the same basis.

In a criminal case, we review the denial of a motion for
new trial for abuse of discretion. See State v. Williams, supra.
As explained below, exhibit 259 was merely demonstrative,
and Landell provided sufficient foundation for the informa-
tion on exhibit 259. We therefore determine that neither the
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proceedings surrounding exhibit 259 nor the denial of the
motion for mistrial based on the rulings surrounding exhibit
259 was an abuse of discretion and that therefore, a new trial
was not warranted. We find no merit to Ramirez’ argument.

[8] With respect to the nature of exhibit 259, we first note
that exhibit 259 was admissible at trial as a demonstrative
exhibit. Demonstrative exhibits are defined by the purpose
for which they are offered at trial; demonstrative exhibits aid
or assist the jury in understanding the evidence or issues in
a case. State v. Pangborn, 286 Neb. 363, 836 N.W.2d 790
(2013). See, also, 2 McCormick on Evidence § 214 (Kenneth
S. Broun et al. eds., 7th ed. 2013). Demonstrative exhibits “are
relevant . . . only because of the assistance they give to the
trier in understanding other real, testimonial and documentary
evidence.” Id. at 19.

Exhibit 259 reflected numerous undisputed facts already
in evidence, including the location of the shootings, the resi-
dences of various persons, and the location of the cell towers
used during the timeframe of the shootings. Ramirez does
not take issue with the depiction of this evidence on the map.
Overall, exhibit 259 was demonstrative.

Ramirez concedes that his cell phone records and Landell’s
related testimony explaining how to interpret the informa-
tion shown in the cell phone records were properly admit-
ted into evidence. These records indicated which cell towers
were used by Ramirez’ cell phone on the night of the shoot-
ings. The information on the map shown on exhibit 259 was
derived from properly admitted evidence; with the exception
of the exact street addresses for cell towers, exhibit 259 was
a demonstrative exhibit that was used to aid the jury in under-
standing the facts already in evidence. Because exhibit 259 was
demonstrative, it was not error for the district court to admit it
or to publish it to the jury during trial.

[9] Although withdrawal was not necessary, we do not
find an abuse of discretion to the district court’s subsequent
withdrawal of exhibit 259. We have stated that due to the
difference in purpose, an exhibit admitted for demonstrative
purposes—that is, to aid the jury—is not evidence in the same
way that an exhibit admitted for substantive purposes—that
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is, as proof of an underlying fact or occurrence—is evidence.
State v. Pangborn, supra. In Pangborn, we agreed with the
majority of appellate courts and the major evidence trea-
tises and held that exhibits admitted only for demonstrative
purposes do not constitute substantive evidence. Id. (citing
cases). Exhibit 259 aided the jury while it was available dur-
ing trial. For the district court to withdraw exhibit 259, which
was not substantive, was not an abuse of discretion. The
jury was not disadvantaged, nor was Ramirez harmed when
exhibit 259, which was nonsubstantive evidence, was not ulti-
mately admitted.

[10,11] With respect to the foundation for exhibit 259, we
note that when the State offered exhibit 259 at trial, Ramirez
objected to the exhibit only on the basis of foundation. On
appeal, a defendant may not assert a different ground for his
objection to the admission of evidence than was offered at
trial. State v. Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).
An objection, based on a specific ground and properly over-
ruled, does not preserve a question for appellate review on any
other ground. State v. Robinson, 272 Neb. 582, 724 N.W.2d
35 (2006), abrogated on other grounds, State v. Thorpe, 280
Neb. 11, 783 N.W.2d 749 (2010). Accordingly, our analysis is
limited to Ramirez’ claim that the district court initially erro-
neously admitted exhibit 259 and Landell’s related testimony
based on insufficient foundation.

Under Neb. Evid. R. 602, Neb. Rev. Stat. § 27-602 (Reissue
2008), a lay witness will not be permitted to testify as
to objective facts in the absence of foundational evidence
establishing personal knowledge of such facts. See State v.
Kirksey, 254 Neb. 162, 575 N.W.2d 377 (1998). Evidence
rule 602, regarding laying the foundation of personal knowl-
edge, provides:

A witness may not testify to a matter unless evidence
is introduced sufficient to support a finding that he has
personal knowledge of the matter. Evidence to prove
personal knowledge may, but need not, consist of the
testimony of the witness himself. This rule is subject to
the provisions of section 27-703, relating to opinion testi-
mony by expert witnesses.
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Pertinent to our analysis in the present case is our decision
in State v. Robinson, supra. In Robinson, prior to trial, the
defendant made a motion in limine with respect to the defend-
ant’s cell phone records. The defendant complained that the
State had gathered data regarding the locations of the towers
through which the defendant had placed telephone calls, and
he contended that the location data were not scientifically reli-
able. The trial court overruled the motion in limine, pending
the State’s presentation at trial of proper and sufficient founda-
tion for the evidence.

At trial in Robinson, two witnesses who worked for the com-
munications company, Cricket, testified. One was a “‘switch
tech,”” who worked on the central computer system that inter-
acted with the cellular sites, and the other was a field engi-
neer, who was responsible for maintaining and optimizing the
network of cellular sites throughout the city of Omaha. Id. at
611, 724 N.W.2d at 63. During the switch tech’s testimony, the
State offered the cell phone records. The defendant objected to
the records on the bases of foundation, hearsay, and Daubert
v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.
Ct. 2786, 125 L. Ed. 2d 469 (1993). The objections were over-
ruled, and the exhibits were received.

We concluded in Robinson that the cell phone records
offered by the State fell within the business records exception
to the rule against hearsay. We then determined that a Daubert
challenge was not pertinent to the cell phone records, because
they “contained nothing even resembling ‘expert opinion tes-
timony.”” State v. Robinson, 272 Neb. at 619, 724 N.W.2d
at 69. We further determined that Daubert remained inappli-
cable even if the defendant’s objections and argument were
construed to address the field engineer’s testimony relating to
the cell phone records, because the field engineer’s testimony
was limited to explaining the data contained in the cell phone
records, and he did not offer any opinions based on that data.
We stated that “[t]o the extent that the defendant wanted to
raise more general questions about the reliability of the records
and the cellular location data, [the field engineer] was available
for cross-examination on those issues.” State v. Robinson, 272
Neb. at 620, 724 N.W.2d at 69. Based on our determinations
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that the cell phone records fell within the business records
exception and that given the purpose for which the records
were offered no Daubert hearing was required with respect to
the records, we determined that the trial court did not err when
it admitted the cell phone records into evidence.

After deciding State v. Robinson, 272 Neb. 582, 724 N.W.2d
35 (2006), we decided State v. Taylor, 282 Neb. 297, 803
N.W.2d 746 (2011), which also involved the admission of cell
phone records into evidence. In Taylor, the defendant claimed
that cell phone records were erroneously admitted into evidence
due to a lack of foundation. The defendant based his founda-
tional argument on the requirement of authentication provided
by Neb. Evid. R. 901, Neb. Rev. Stat. § 27-901 (Reissue 2008).
In Taylor, the cell phone records at issue were authenticated by
the same Cricket employee, Landell, who testified in the pres-
ent case. We rejected the defendant’s argument and determined
that Landell’s testimony was sufficient to authenticate the cell
phone records.

In the present case, the cell phone records indicated which
cell towers were used by Ramirez’ cell phone on the night
of the shootings, and Ramirez concedes that the cell phone
records and Landell’s related testimony explaining how to
interpret the information shown in the records were properly
admitted into evidence. At trial, Ramirez objected to exhibit
259 only on the basis of foundation. He does not argue that
exhibit 259 or Landell’s related testimony was inadmissible
as expert testimony under Neb. Evid. R. 703, Neb. Rev. Stat.
§ 27-703 (Reissue 2008), or that the evidence was subject to
a Daubert hearing. Instead, Ramirez contends that there was
an insufficient basis that Landell had personal knowledge
regarding the routing of cell phone calls among cell towers
and the locations of subscribers in relation to those towers. We
believe that Ramirez misconstrues the record and the nature of
Landell’s testimony. We therefore disagree with Ramirez’ argu-
ment that there was insufficient foundation for exhibit 259 and
Landell’s related testimony.

At trial, Landell testified that as an operational employee,
he was required “to have a working knowledge of the infra-
structure of the cell phone towers.” He also testified that he
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had many discussions with the network operation techni-
cians or engineers at Cricket regarding cell tower locations
and how the infrastructure is used. Landell also testified
how, as a 