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LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-09-304: Armbruster v. Baird, Holm. Affirmed.
Stephen, J. Miller-Lerman, J., not participating.

No. S-09-360: State v. Cook. Affirmed. Stephan, J. Heavican,
C.J., and Gerrard, J., not participating.

No. S-09-401: State v. Carter. Affirmed. Gerrard, J.

No. S-09-433: Perez v. Callan. Reversed and remanded with
directions. McCormack, J. Wright, J., not participating.

No. S-09-578: State v. Griswold. Affirmed. Connolly, J.

Nos. S-09-707, S-09-717: Kearney Cty. Bd. of Equal. v.
Kaapa Ethanol. Affirmed. Wright, J.

No. S-09-1130: In re Interest of Thomas D. Affirmed.
Stephan, J. Gerrard, J., concurring.
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LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-06-1213: State ex rel. Counsel for Dis. v. Wadman.
Application granted. Brent R. Wadman reinstated as member of
Nebraska Bar Association effective April 7, 2010.

No. S-07-119: State ex rel. Counsel for Dis. v. Wright.
Application granted. Phillip G. Wright reinstated as member of
Nebraska Bar Association effective April 7, 2010.

No. S-07-640: State ex rel. Counsel for Dis. v. Davis.
Respondent is reinstated as a member of the Nebraska State
Bar Association.

No. S-09-115: State ex rel. Counsel for Dis. v. Kleveland.
Respondent having complied with § 3-316, and in accordance
with the conditional admission accepted by the court on August
21, 2009, respondent is hereby ordered reinstated to the prac-
tice of law in the State of Nebraska, effective November 20,
20009.

No. S-09-401: State v. Carter. Motion of appellant for
rehearing sustained. Appeal reinstated.

No. S-09-766: Board of Regents v. University of Neb. at
Omaha Ch. Am. Assn. Univ. Prof. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. S-09-779: State v. Lee. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-09-865: State v. Lyle. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-09-878: State v. Escamilla. Motion of appellee
for summary affirmance sustained; judgment affirmed. See
§ 2-107(B)(2).

No. S-09-936: State v. Hall. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. S-09-980: State v. Brox. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

(xix)



XX CASES DISPOSED OF WITHOUT OPINION

No. S-09-1051: Hall v. Houston. Motion of appellee
for summary affirmance sustained; judgment affirmed. See
§ 2-107(B)(2).

No. S-09-1099: In re Estate of Gyhra. Stipulation allowed;
appeal dismissed.

No. S-09-1149: State v. McCain. Motion of appellee
for summary affirmance sustained; judgment affirmed. See
§ 2-107(B)(2).

No. S-09-1197: Huber v. Rohrig. Motion of appellee for
summary dismissal sustained. See § 2-107(B)(1).

Nos. S-09-1219, S-09-1220: State v. Kouma. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. S-10-145: State v. Bronson. Appeal dismissed. See
Neb. Rev. Stat. § 25-1912 (Reissue 2008).

No. S-10-153: State v. Rodriguez. Appeal dismissed. See
§ 2-107(A)(2). Proper procedure for petitioning for further
review of Court of Appeals’ decision was not followed. See
§ 2-102(F).

No. S-10-216: State v. Palomino-Duque. Appeal dismissed.
See Neb. Rev. Stat. § 25-1912(1) (Reissue 2008).



LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. A-05-1507: Community Memorial Hospital v.
Humboldt Clinic. Petition of appellant for further review
denied on January 21, 2010.

No. A-05-1509: Community Memorial Hospital v.
Humboldt Healthcare. Petition of appellant for further review
denied on January 21, 2010.

No. A-07-1229: State v. Hausmann. Petition of appellant
for further review denied on December 23, 2009.

No. A-08-211: Barnett v. Department of Motor Vehicles,
17 Neb. App. 795 (2009). Petition of appellee for further
review denied on January 13, 2010.

No. S-08-588: Capitol Construction v. Skinner, 17 Neb.
App. 662 (2009). Petition of appellant for further review sus-
tained on December 23, 2009.

No. S-08-806: Murray v. Neth, 17 Neb. App. 900 (2009).
Petition of appellant for further review sustained on December
23, 20009.

No. A-08-975: Adams v. Cargill Meat Solutions, 17 Neb.
App. 708 (2009). Petition of appellee for further review denied
on December 23, 2009.

No. A-08-1024: Bartak v. Bartak. Petition of appellee for
further review denied on January 27, 2010.

No. A-08-1041: Wiegert-Stathes v. American Fam. Mut.
Ins. Co. Petition of appellant for further review denied on
January 21, 2010.

No. A-08-1043: Save Our Hills v. Board of Suprvs.,
Washington Cty. Petition of appellant for further review
denied on December 10, 2009.

No. A-08-1082: State v. Bartlett. Petition of appellant for
further review denied on December 16, 2009.

No. A-08-1103: State v. Gay, 18 Neb. App. 163 (2009).
Petition of appellant for further review denied on January 13,
2010.
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No. A-08-1149: Hurbenca v. Nebraska Dept. of Corr.
Servs., 18 Neb. App. 31 (2009). Petition of appellant for fur-
ther review denied on December 16, 2009.

No. A-08-1232: State v. Sanders. Petition of appellant for
further review denied on December 23, 2009.

No. S-08-1259: Deviney v. Union Pacific RR. Co., 18 Neb.
App. 134 (2009). Petition of appellee for further review sus-
tained on January 13, 2010.

No. A-08-1262: Barrett v. Fabian. Petition of appellant for
further review denied on February 18, 2010.

No. A-08-1293: State v. Holladay. Petition of appellant for
further review denied on March 17, 2010.

No. A-08-1334: State v. Wabashaw. Petition of appellant
for further review denied on December 23, 2009.

No. A-09-011: Fry v. Fry, 18 Neb. App. 75 (2009). Petition
of appellant for further review denied on January 13, 2010.

No. S-09-019: Bauermeister v. Waste Mgmt. Co. Petition
of appellee for further review sustained on January 21, 2010.

No. A-09-059: Firstar Fiber v. Outlook Nebraska. Petition
of appellant for further review denied on January 13, 2010.

No. A-09-113: County of Sarpy v. Courtney, LL.C. Petition
of appellant for further review denied on February 3, 2010.

No. A-09-122: Betts v. Betts. Petition of appellee for further
review denied on December 23, 2009.

Nos. A-09-127 through A-09-129, A-09-227, A-09-228: In
re Interest of Allen G. et al. Petitions of Tabitha G. for further
review denied on January 13, 2010.

No. A-09-163: Polen v. Polen. Petition of appellant for fur-
ther review denied on December 16, 2009.

No. A-09-175: State v. Biloff, 18 Neb. App. 215 (2009).
Petition of appellant for further review denied on January 21,
2010.

No. A-09-180: State v. Sinner. Petition of appellant for fur-
ther review denied on December 28, 2009, as untimely filed.

No. A-09-181: State v. Lopez. Petition of appellant for fur-
ther review denied on February 3, 2010.

No. A-09-182: Peterson Land & Livestock v. Gotschall.
Petition of appellant for further review denied on March 24,
2010.
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No. A-09-188: State v. Lopez. Petition of appellant for fur-
ther review denied on April 14, 2010.

No. A-09-238: Cenovic v. Cenovic. Petition of appellant for
further review denied on May 20, 2010.

No. A-09-243: State v. Graves. Petition of appellant for
further review denied on December 10, 2009.

No. A-09-252: In re Interest of Alivia H. & Savanah H.
Petition of appellant for further review denied on December
16, 2009.

No. A-09-287: Mayfield v. Nebraska Pub. Serv. Comm.
Petition of appellant for further review denied on February 18,
2010.

No. A-09-290: Daugherty v. County of Douglas, 18 Neb.
App. 228 (2010). Petition of appellant for further review
denied on April 14, 2010.

No. A-09-290: Daugherty v. County of Douglas, 18 Neb.
App. 228 (2010). Petition of appellee for further review denied
on April 14, 2010.

No. A-09-295: State v. Montin. Petition of appellant for
further review denied on February 3, 2010.

No. A-09-295: State v. Montin. Petition of appellant pro se
for further review denied on February 3, 2010.

No. A-09-314: State v. Rodriguez, 18 Neb. App. 104 (2009).
Petition of appellant for further review denied on December 23,
2009.

No. A-09-322: Ottaco Acceptance v. Larkin. Petition of
appellant for further review denied on April 14, 2010.

No. A-09-326: Gloe v. Leaman. Petition of appellant for
further review denied on April 14, 2010.

No. A-09-334: State v. Jones. Petition of appellant for fur-
ther review denied on February 18, 2010.

No. A-09-335: Dekock v. Dekock. Petition of appellant for
further review denied on December 23, 2009.

No. A-09-338: State v. Sobey. Petition of appellant pro se
for further review denied on March 10, 2010.

No. A-09-356: Troia Family Ltd. Partnership v. Kool.
Petition of appellee for further review denied on March 24,
2010.
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No. A-09-370: State v. Slater. Petition of appellant for fur-
ther review denied on January 13, 2010.

No. A-09-378: Sears v. Sears. Petition of appellant for fur-
ther review denied on December 10, 2009.

No. S-09-382: In re Interest of Marcella B. & Juan S., 18
Neb. App. 153 (2009). Petition of appellant for further review
sustained on January 13, 2010.

No. A-09-403: State v. Rodriguez. Petition of appellant for
further review denied on January 13, 2010.

No. A-09-406: State v. Aschenbrenner. Petition of appel-
lant for further review denied on January 27, 2010.

No. A-09-419: State v. O’Neal. Petition of appellant for
further review denied on April 14, 2010.

No. A-09-453: State ex rel. Jacob v. Houston. Petition of
appellants for further review denied on March 10, 2010.

No. A-09-460: In re Estate of Schademan. Petition of
appellant for further review denied on April 21, 2010.

No. A-09-461: State ex rel. Bonner v. McSwine. Petition of
appellant for further review denied on May 20, 2010.

No. A-09-482: State ex rel. Jacob v. Pirsch. Petition of
appellants for further review denied on February 3, 2010.

No. A-09-505: In re Interest of Nylang M. et al. Petition of
appellant for further review denied on January 27, 2010.

No. A-09-508: Pflug Bros. Enters. v. Pratt. Petition of
appellant for further review denied on June 9, 2010.

No. A-09-510: Lugonja v. Chief Industries. Petition of
appellant for further review denied on January 27, 2010.

No. A-09-517: State v. Rivera. Petition of appellant for fur-
ther review denied on January 21, 2010.

No. A-09-518: State v. Harris. Petition of appellant for fur-
ther review denied on December 23, 2009.

No. A-09-519: State v. Kendall. Petition of appellant for
further review denied on January 13, 2010.

No. A-09-531: Meadows v. Meadows, 18 Neb. App. 333
(2010). Petition of appellant for further review denied on May
5, 2010.

No. S-09-532: Schuette v. Schuette. Petition of appellant
for further review sustained on May 20, 2010.
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No. A-09-533: Werthman v. Werthman. Petition of appel-
lant for further review denied on January 21, 2010.

No. A-09-537: State v. Ramirez, 18 Neb. App. 241 (2010).
Petition of appellant for further review denied on February 24,
2010.

Nos. A-09-541, A-09-557: State v. Craven. Petitions of
appellant for further review denied on March 10, 2010.

No. A-09-560: Glesmann v. Kolesik. Petition of appellant
for further review denied on March 10, 2010.

No. A-09-566: State v. Daringer. Petition of appellant for
further review denied on January 10, 2010, as untimely filed.

No. A-09-579: State v. Tompkins. Petition of appellant for
further review denied on February 18, 2010.

No. A-09-589: Stoler v. Otis Bed. Petition of appellant for
further review denied on May 5, 2010.

No. A-09-603: State v. Stoltenberg. Petition of appellant for
further review denied on December 10, 2009.

No. A-09-609: Maati v. State. Petition of appellant for fur-
ther review denied on March 10, 2010.

No. A-09-653: Gordon Livestock Market v. Pribil. Petition
of appellant for further review denied on February 18, 2010.

No. A-09-654: Anderson v. Douglas Cty. Bd. of Equal.
Petition of appellant for further review denied on January 27,
2010.

No. A-09-656: In re Interest of Damion H. & Alexandria
J. Petition of appellant for further review denied on February
24, 2010.

No. A-09-669: State v. Merheb. Petition of appellant for
further review denied on March 10, 2010.

No. A-09-670: In re Interest of Christian L., 18 Neb. App.
276 (2010). Petition of appellee for further review denied on
April 14, 2010.

No. S-09-676: Village of Wilsonville v. Chambers. Petition
of appellant for further review sustained on December 23,
2009.

No. A-09-683: State v. Rainey. Petition of appellant for fur-
ther review denied on April 7, 2010.

No. A-09-684: State v. Giles. Petition of appellant for fur-
ther review denied on January 27, 2010.
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No. S-09-687: Tolbert v. Omaha Housing Authority.
Petition of appellant for further review sustained on May 12,
2010.

No. A-09-719: In re Interest of Baby T. Petition of appel-
lant for further review denied on February 24, 2010.

No. A-09-720: State v. Rea. Petition of appellant for further
review denied on June 3, 2010.

No. A-09-737: Faltys v. Department of Motor Vehicles.
Petition of appellant for further review denied on February 18,
2010.

No. A-09-751: State v. Purdie. Petition of appellant for fur-
ther review denied on March 10, 2010.

No. A-09-759: Bhuller v. Bhuller. Petition of appellant for
further review denied on February 3, 2010.

No. A-09-781: Menkens v. Morse. Petition of appellee for
further review denied on March 10, 2010.

No. A-09-790: In re Interest of A.H. Petition of appellant
for further review denied on June 3, 2010.

No. A-09-814: Norby v. Farnam Bank. Petition of appel-
lant for further review denied on June 4, 2010.

Nos. A-09-821, A-09-822: In re Interest of Tauteyana J.
et al. Petitions of appellant for further review denied on April
7, 2010.

No. A-09-838: Glass Lake v. Hofer. Petition of appellee for
further review denied on May 20, 2010.

No. A-09-855: State v. Allen. Petition of appellant for fur-
ther review denied on June 3, 2010.

No. A-09-859: Jones v. Jones. Petition of appellee for fur-
ther review denied on May 24, 2010. See § 2-102(F)(1).

No. A-09-886: Widtfeldt v. Holt Cty. Bd. of Equal. Petition
of appellant for further review denied on January 13, 2010.

No. A-09-891: In re Interest of Nadia S. et al. Petition of
appellant for further review denied on April 21, 2010.

No. A-09-899: In re Interest of J.P. Petition of appellant
for further review denied on April 14, 2010. See §§ 2-102(F)(3)
and 2-107(B)(2).
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No. A-09-899: In re Interest of J.P. Supplemental petition
of appellant for further review denied on April 14, 2010. See,
State v. Williams, 253 Neb. 619, 573 N.W.2d 106 (1997); State
v. Start, 229 Neb. 575, 427 N.W.2d 800 (1988).

No. A-09-903: State v. Valadez. Petition of appellant for
further review denied on April 14, 2010.

No. A-09-920: Smith v. Colerick. Petition of appellant for
further review denied on May 5, 2010.

No. A-09-926: State v. Lathrop. Petition of appellant for
further review denied on January 27, 2010.

No. A-09-941: State v. Pieper. Petition of appellant for fur-
ther review denied on December 10, 2009.

No. A-09-945: Widtfeldt v. Holt Cty. Bd. of Equal. Petition
of appellant for further review denied on December 7, 2009, as
premature.

No. A-09-946: State v. Wecker. Petition of appellant for
further review denied on May 20, 2010.

No. A-09-965: State v. Zuck. Petition of appellant for fur-
ther review denied on May 20, 2010.

Nos. A-09-968 through A-09-971: State v. Wolfe. Petitions
of appellant for further review denied on May 5, 2010.

No. S-09-972: State v. Ruffin. Petition of appellant for fur-
ther review sustained on January 13, 2010.

No. A-09-986: State ex rel. Jacob v. Pepperl. Petition of
appellant for further review denied on January 13, 2010.

No. A-09-988: Buggs v. Houston. Petition of appellant for
further review denied on April 14, 2010.

No. A-09-1001: State v. Cusatis. Petition of appellant for
further review denied on April 14, 2010.

No. A-09-1002: State v. Greuter. Petition of appellant for
further review denied on June 3, 2010.

No. A-09-1006: Abraham v. DMYV. Petition of appellant for
further review denied on June 3, 2010.

Nos. A-09-1008, A-09-1009: State v. Sturgis. Petitions of
appellant for further review denied on May 5, 2010.

No. A-09-1010: State v. Kellogg. Petition of appellant for
further review denied on March 10, 2010.

No. A-09-1039: In re Estate of Hue. Petition of appellant
for further review denied on May 5, 2010.
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No. A-09-1057: In re Interest of Bianca H. & Eternity
H. Petition of appellant for further review denied on June 3,
2010.

No. A-09-1090: In re Interest of Jamin G. Petition of
appellant for further review denied on March 10, 2010.

No. A-09-1132: State v. Schlick. Petition of appellant for
further review denied on April 14, 2010.

No. A-09-1133: State v. Adams. Petition of appellant for
further review denied on June 9, 2010.

No. A-09-1154: State v. Jones. Petition of appellant for fur-
ther review denied on May 20, 2010.

No. A-09-1154: State v. Jones. Petition of appellant for fur-
ther review denied on June 3, 2010.

No. A-09-1178: State v. Hoffman. Petition of appellant for
further review denied on May 20, 2010.

No. A-09-1200: Rousseau v. Thermo King. Petition of
appellant for further review denied on March 17, 2010.

No. A-09-1213: In re Interest of Ronnie G. et al. Petition
of appellant Justine F. and cross-appellant Ronald G. for fur-
ther review denied on February 18, 2010.

No. A-09-1238: State v. Seaton. Petition of appellant for
further review denied on May 12, 2010.

No. A-09-1257: Dugan v. County of Cheyenne. Petition of
appellant for further review denied on March 10, 2010.

No. A-09-1273: Renneke v. Health & Human Servs.
Petition of appellant for further review denied on May 20,
2010.

No. A-10-054: State v. Abram. Petition of appellant for fur-
ther review denied on April 14, 2010.

No. A-10-075: Equal Opp. Comm. on behalf of Gutierrez
v. Barney G., Inc. Petition of appellant for further review
denied on May 12, 2010.

No. A-10-076: Equal Opp. Comm. on behalf of Macias v.
Barney G., Inc. Petition of appellant for further review denied
on May 12, 2010.

No. A-10-077: Equal Opp. Comm. on behalf of Mendez v.
Barney G., Inc. Petition of appellant for further review denied
on May 12, 2010.
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No. A-10-078: Equal Opp. Comm. on behalf of Perez v.
Barney G., Inc. Petition of appellant for further review denied
on May 12, 2010.

No. A-10-079: Equal Opp. Comm. on behalf of Quezada
v. Barney G., Inc. Petition of appellant for further review
denied on May 12, 2010.

No. A-10-080: Equal Opp. Comm. on behalf of Sancedo
v. Barney G., Inc. Petition of appellant for further review
denied on May 12, 2010.

No. A-10-081: Equal Opp. Comm. on behalf of Zamarripa
v. Barney G., Inc. Petition of appellant for further review
denied on May 12, 2010.

No. A-10-082: Equal Opp. Comm. on behalf of Placensia
v. Barney G., Inc. Petition of appellant for further review
denied on May 12, 2010.

No. A-10-083: Equal Opp. Comm. on behalf of Coronado
v. Barney G., Inc. Petition of appellant for further review
denied on May 12, 2010.

No. A-10-084: Equal Opp. Comm. on behalf of Velez v.
Barney G., Inc. Petition of appellant for further review denied
on May 12, 2010.

No. A-10-085: Equal Opp. Comm. on behalf of Gonzalez
v. Barney G., Inc. Petition of appellant for further review
denied on May 12, 2010.

No. A-10-142: State v. Brown. Petition of appellant for fur-
ther review denied on May 5, 2010.
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Proceedings

CHIEF JUSTICE HEAVICAN: Good afternoon to everyone.
The Nebraska Supreme Court is meeting in special session
on this 28" day of April, 2010 to honor the life and memory
of former Supreme Court Justice John T. Grant and to note
his many contributions to the legal profession. I'd like to
start this afternoon by introducing my colleagues here on the
bench. To my immediate right is Justice John Wright. And to
his right is Justice John Gerrard. And to his right is Justice
Michael McCormack. To my immediate left is Justice William
Connolly. And to his left Justice Kenneth Stephan. And to his
left Justice Lindsey Miller-Lerman.

The Court further acknowledges the presence of Judge
Grant’s family. And I will introduce some of you now and
you may stand. First of all Justice Grant’s wife, Zella. Thank
you. You may remain seated. Also present are Justice Grant’s
daughter, Martha Bruckner and her husband Bob along with
Martha’s children, Grant Novak and his wife, Katie, and their
children, Maggie and Ben and Kevin Novak and his wife,
Dawn. Thank you very much. You may be seated. Son, John P.
Grant, his wife, Shari, and their children, Sean Thomas and his
fiancée, Anna Paulson. Paul and his wife, Cassie, Kailey and
Jennifer. Thank you very much. You may be seated. Daughter
Susan Grant and Carolyn Hamilton. Thank you. You may
be seated. Son, Joseph Grant and his wife, Mary, and their
children, Tom, Dan, Lucy and GiGi. Thank you. You may be
seated. Son, Tim Grant and his wife, Teresa, and their children,
Chloe, Spenser, Delaney and Jack. Thank you very much.
You may also be seated. Justice Grant’s sister, Gerry Morgan,
and two of her children, John Morgan and Jane Maly. Gerry’s
husband, Phil, was unable to be present here today. Thank
you very much. Are there any other family members that I
haven’t introduced?

(XXXV)
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MR. GRANT: Your Honor, if I might there are several of
Zella’s family here and I’'m sorry I apologize for not getting
them on the list.

CHIEF JUSTICE HEAVICAN: Thank you. You may go
ahead and introduce them, Mr. Grant, if you care to. Sorry
about that. We welcome you also.

Also present obviously are former members of the Nebraska
Supreme Court and members of the Nebraska Court of Appeals,
other members of the judiciary and members of the bar. At this
time the Court recognizes former Nebraska Supreme Court
Chief Justice C. Thomas White. Justice White is the chairman
of the Supreme Court’s memorial committee and he will now
conduct the proceedings for us today. Good afternoon Mr.
Chief Justice White.

CHIEF JUSTICE WHITE: May it please the Court. I thank
the Court for this appointment. In memory of a great judge and
an old friend we will have a number of speakers and I should
like to introduce them in sequence. First I should like to intro-
duce to you Judge D. Nick Caporale, a retired Supreme Court
Judge of this Court. Judge Caporale.

CHIEF JUSTICE HEAVICAN: Judge Caporale good
afternoon.

JUDGE CAPORALE: May it please the Court as Your
Honor as noted we pause the course of our daily living to
reflect on the life of a man who devoted almost a decade of
his time on earth contributing to the work of this Court. John
Thomas Grant was born on October 25, 1920. He died pretty
much as he lived, without fuss or fanfare, on January 26" of
this year. He soldiered for his country during World War 1I in
the Pacific. He was honorably discharged as a technical ser-
geant five days before his 25" birthday. He used the G.I. bill to
enter lowa State University I think with the thought of becom-
ing an engineer. But somewhere along the line changed his
mind and transferred to Creighton Law School and earned his
law degree in 1950. He served a number of years on the Court
of Industrial Relations before being appointed to the District
Court in and for Douglas County. He was appointed to that
bench in 1974 by then Governor Exon. He moved to this Court
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in 1983 through appointment by then Governor Bob Kerry. And
he served through 1992.

Now what we have just heard will satisfy the Bible statisti-
cians among us but really doesn’t tell us anything about the
man. And quite frankly, I feel inadequate to do that job with
the justice that it deserves because although I knew the man
we called Jack for a long time, our contacts were primarily
professional. But those were happy encounters for me. And so
I am both honored and pleased to be able to reflect on that for
a few moments.

When I first started to practice law, more years ago than I
like to remember, Jack was a young but well established law-
yer and I knew of him but did not know him. In the fullness of
time, however, we had the opportunity to lawyer against each
other. And what I came to appreciate first of all was that he
could find humor in virtually any human condition and in any
circumstance. And he used that to defuse awkward situations
and really turn them to his client’s advantage. Like any good
lawyer he mastered the facts. He mastered the law. But unlike
some he was insightful, he was courteous, he was respectful
and he was easy to get along with. In short, he was the kind of
adversary one enjoyed engaging and the kind of adversary that
made the practice of law worth doing.

Later, as a district judge, I had the opportunity to try cases
before him. And I was happy to learn that he had packed his
sense of humor and took it with him to the bench. I recall try-
ing one case before him against a good lawyer who nonethe-
less was having a little difficulty laying the foundation for a
bit of evidence that everybody, including me, in the courtroom
knew was ultimately going to get in. But I kept making objec-
tions because I enjoyed hearing the word sustained. And of
course that didn’t happen with great regularity. After a few
times Judge Grant called both lawyers to the bench, looked
me in the eye and said if I were judge so and so I'd have
both of you in jail. Nick, you know that he’s going to get that
foundation laid so cut it out. So I did. And things moved on.
That way he kept a clean record, offended no one and the
case moved.
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Those who practiced law those eons ago will know who
judge so and so was but that’s a different topic for a differ-
ent forum.

Later I joined Jack Grant on the district bench and in fact
he was the presiding judge when that occurred. And he dis-
charged that task with the same gracious humility with which
he discharged any other task. In the words of Mike Kinney and
his recent piece in the Nebraska Lawyer Jack Grant’s mantra
was “Do it with a kind word.” That didn’t mean that he didn’t
get hard things done. He just did it in as gentle a way as could
be done.

As time went on we both sat on this bench. And what I think
is difficult for many to understand is that though what happens
in public in this chamber during oral arguments is important,
the more difficult work of the Court takes place in the indi-
vidual judge’s offices and in the consultation room when an
opinion written for the Court is tendered and either accepted,
revised, rewritten or rejected.

What I recall most about visiting Jack in his office was that
he was always gracious. He was always open minded. He lis-
tened to what one had to say, but didn’t surrender his opinions
lightly. He wrote most of his opinions in long hand, standing
up at a desk he had designed and built for that purpose. If the
thought was that that would keep opinions short, it worked
most of the time. Well, maybe just some of them.

In the consultation room too he was thoughtful of other’s
opinions but fought for his view when he thought that the law
required it.

In short Jack Grant was a delight to be around. He was a
noble person who took his work seriously but never put on
airs for himself. I'm reminded when he was advised that he
had won the presidency of the Omaha Bar Association by a
single vote his response was well, thank goodness I didn’t
vote as a gentleman. Contrary to that pronouncement he was
a gentleman. And the world is a sadder and poorer place for
his absence.

CHIEF JUSTICE WHITE: Justice William Hastings who
is ill is unable to appear before the Court. His daughter, Pam
Carrier, a former member of the bar of this court will present
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his words to memorialize Judge Hastings great good friend,
Jack Grant.

CHIEF JUSTICE HEAVICAN: Ms. Carrier: Good
afternoon.

MS. CARRIER: Good afternoon. May it please the Court.
Both my parents extend their regrets for not being able to
be here today. They both were good friends of both Jack and
Marian and my mother asked that that relationship be acknowl-
edged as well because of the close relationship she had with
the ladies of the Court and the support they provided. I will
go ahead and read my dad’s comments verbatim if that would
please the Court.

“May it please the Court, William C. Hastings, appearing in
honor of Judge T. Grant, deceased. Jack Grant was one of my
closest friends. We served on the district court, he in Omaha
and I in Lincoln, and later both joined this Court. We spent
time together at the district judge’s meetings and later at sev-
eral appellant conferences. Jack had a great sense of humor and
pretty much was always in great humor himself. The stories
as to that are legion. Probably the most quoted had to do with
one of his trials. The evidence disclosed that a certain doctor
had a venereal disease named after him. And Jack spoke right
from the bench, ‘Don’t you suppose he would rather have had
a bridge named after him?’ But Jack truly was an educated man
whose knowledge and use of the English language were beyond
reproach. His opinions were well thought out and crafted with
great skill. He was a valuable member of this Court whose kind
are always welcomed. He left a great legacy.”

CHIEF JUSTICE HEAVICAN: Thank you.

CHIEF JUSTICE WHITE: The next speaker, Your Honor,
is Judge Ronald Reagan who served on the district bench with
Judge Grant save some miles south.

CHIEF JUSTICE HEAVICAN: Judge Reagan, good
afternoon.

JUDGE REAGAN: May it please the Court. When Janet
Bancroft emailed me a month or so ago and asked if 1 was
willing to offer some remarks in this memorial, relating in
light of Jack Grant’s personality that humor be appropriate,
I readily accepted and told her I didn’t know anything about
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Jack Grant that wasn’t humorous. Now that wasn’t quite true.
And since I'm really one generation behind Jack, at least as
generations developed in his years, I called his son, John, to
make sure it’d be okay if I spoke. John assured me it was as
long as I didn’t say anything bad and pointed out that his dad
had out lived all of his friends of a common age. So the family
humor lives on.

I’'m not certain I can do justice in verbalizing what remains
in my mind an art of Jack Grant. But it’s an honor to have an
opportunity to try. I feel inadequate in light of some of the
remarks that Judge Caporale’s made and Judge Hastings sent
in. But I think we should all first acknowledge that Jack would
take credit for the weather today, laughing about those of us
who love golf and can’t go out on the course. But he’d also
take credit if the weather was bad and he’d opine that that was
the only reason for so many in attendance.

I met Jack Grant about 44 years ago. I was a senior in law
school working part time in the probation office in Douglas
County, regularly playing handball at the YMCA with Jim
Castello and Mike Dugan who along with Tom Kelley were
partners of Jack Grant. I suppose my Irish heritage and inclina-
tion to enjoy a cocktail fostered a connection. But with me it
was more than that. I came from a background which could be
described as humble at best. And I grew to admire successful
people who could accept all human beings as equals. The law
firm of Kelley, Grant, Castello and Dugan was the epitome of
a blue collar law firm, the exact opposite of a silk stocking law
firm. And Jack Grant was the lead example. I can leave it to all
in attendance today to use their own definitions of blue collar
and silk stocking but I'd wager each knows exactly the thought
I’'m trying to convey. No memorial for Judge Grant would be
complete without some story. And you’ve already heard the
one about the venereal disease and the bridge named after him.
My story’s not quite that good but I think it shows some other
qualities mixed in with his humor.

A year or so before Jack was appointed to the Supreme
Court he heard a case that stemmed from a divorce that I
tried. The husband, a member of the Air Force, had testified
in his divorce case of some personal use of marijuana during
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the marriage. His now ex-wife reported this admission to the
military authorities and they requested my court reporter to
transcribe the testimony. The ex-husband’s attorney filed an
action to enjoin my court reporter from furnishing the tran-
script and Judge Grant was assigned to hear the case. When the
ex-husband’s attorney argued the case involved the complicated
privacy issue Judge Grant said it appeared to be a more simple
issue. The Air Force contended a service man who used mari-
juana was unfit for military service. And after a brief pause
Judge Grant then announced, “That’s a proposition on which I
take no position. Booze is my bag.”

In concluding it’d be wrong of me to suggest that Jack and
I never disagreed on anything and I won’t do so. But I do sug-
gest he was witty and wise, friendly and forgiving, caring and
compassionate and many other things.

I miss him and I'll always remember him.

CHIEF JUSTICE HEAVICAN: Thank you very much.

CHIEF JUSTICE WHITE: Your Honor, the final speaker
is John Grant’s son, John, a member of the bar of this Court.
Mr. Grant.

CHIEF JUSTICE HEAVICAN: Mr. Grant, good afternoon.

MR. GRANT: Good afternoon. May it please the Court,
Chief Justice Heavican, members of the Court, family and
friends of John T. Grant. I'm John Paul Grant the oldest and
most handsome of John T’s three sons. Oh, before I begin I
would like to reserve two minutes for rebuttal.

My brother, Joe, and I are both lawyers. And Joe being a
black hearted defense lawyer got up and gave a tremendous,
tremendous talk at the wake. Myself being primarily a plain-
tiff’s lawyer allowed him to do that so that I wouldn’t weep in
front of a crowd of people. Now that a couple of months have
passed, I'm hopeful that I can get through this without a bat-
tling. But I give no guarantees on that issue.

John T. Grant always said we can be serious without being
somber. He was a serious man but he was certainly not a som-
ber man. His story, I believe, is absolutely amazing.

My siblings and I have had the distinct advantage of being
raised by a father who was intelligent, personable, universally
respected, and I suppose you could say connected in society.
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Trust me that’s a distinct advantage and I’'m very, very proud of
that and proud of him.

But John T. Grant had no such advantage. Very quickly, and
I don’t want to bore you with this. He was born in a house
in Omaha, Nebraska about 41% and Izard. His father was a
plumber and street car conductor. His father wasn’t a Supreme
Court judge. He was raised primarily by his mother, Mary,
who was known as Minnie. And throughout his life whenever
he ran into an issue or something he didn’t want to do he’d
say, “No, I’'m not going to do that. Minnie Grant didn’t raise a
complete idiot.”

But he went to high school at Creighton Prep. After high
school he went to work for the power company. He said he
didn’t have enough money to go to college. The war broke
out. He joined the army and he spent 30 months overseas land-
ing in Australia. He was on Okinawa when they dropped the
atomic bombs on Japan. And he said they were scared to death
because they expected severe retaliation from the Japanese.
But he returned from all that and with the G.I. bill, as Justice
Caporale said, he went to Iowa State because he had been in
the engineering department at the Omaha Power Company and
thought I’ll be an engineer. He told me once he was in the
middle of some math examination and he just said to himself,
what in the world am I doing here. I don’t know anything about
numbers. He passed the class but he came immediately back
to Omaha and got into the Creighton Law School where he
belonged in the first place.

After going through law school, as has been mentioned
before, he entered private practice with Tom Kelley and Pinkie
Nolze. And with the exception of some very interesting detours
in there he practiced law for about 23, 25 years in Omaha.
One of those detours was to clerk for an Eighth Circuit Court
of Appeals Judge, Judge Joseph William Woodruff. And Judge
Woodruff was a wonderful, wonderful influence. He taught him
to love the law and to love the lawyers that he worked with.
And he was so fond of Judge Joseph William Woodruff that he
named his favorite son after him. He also had a couple detours
to Northern Natural Gas where he was corporate counsel for
them. He’d go to work for them, they wouldn’t give him a
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raise, he’d leave, he’d go back to private practice. And one of
his great sayings in life was always “leave ’em laughin’.” And
he said he was always proud that when the general counsel of
Northern during his days, Shorty Shaw, passed away he was
a pallbearer at his funeral. And that just gives credence to his
words of leave them laughing.

After one of the side trips to Northern Natural Gas he was
lured to Oklahoma City, Oklahoma, of all places, to be the
general counsel for City Service Gas Company. That was 1960
and that was the year John F. Kennedy was elected president
of the United States. After being general counsel for City
Service for about a year he announced to my mother that they
were far too far south for an Irish Catholic Democrat and they
turned around and he returned to private practice in Omaha.
My mother, at least as far as we know, graciously accepted
that move and back they came. I always wonder however had
he kept that high paying corporate gig whether we would be
prorating an entirely different estate today.

He truly loved the practice of law. As I said his first partners
were Tom Kelley and Pinky Nolze. Jimmy Castello was later
his partner. Mike Dugan. He loved the lawyers he worked with,
Dave Blazer, Barton Leary, Duke Schotts, Bob Frazier.

You know when I started practicing law and I lost a case and
I was kind of complaining to him he said don’t worry about.
He said if you haven’t lost a case, you haven’t tried one. So
that was small consolation at the time.

But one time in describing his practice of law he said we
would take about anything that walked through the door with
open arms. And I don’t know about my brother, Joe, but that
sounds very familiar to me.

He also said, and I’'m going to talk about this a little later,
that I really don’t think anyone is entitled to have as much
joy and fun as I had although I had a lot of weepy moments,
losing cases and wondering where your next dollar is coming
from. But he loved practicing law and he loved and respected
lawyers. He always said I love all the lawyers except the
mean ones.

I want to veer off just a little and give you, hopefully,
an idea of his sense of humor. When we came back from
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Oklahoma City we lived in Westgate which is kind of a sub-
division out in west Omaha. And to say the least our yard was
not impeccably groomed. But the neighbor across the street
had an immaculate, beautiful, green lawn. And one day, one
Sunday morning, the neighbors all jumped in the car and went
off to church and John T.s eyes lit up. And he went out and
he dug up the biggest, yellowiest dandelion he could find and
marched across the street and set it right in the middle of this
guy’s lawn. He pulled a lawn chair out on the front porch and
the guy came back from church and just as he set it up, he
looked out his car window and saw that. They rushed in the
house, changed his clothes, he comes out with a bucket and a
shovel and grass seed and everything else. And he leans over
to look at this dandelion and he can see somebody just stuck
it in there and he looks up and here’s John T. Grant laughing
his tail off.

He was our — attempted to be our baseball coach when we
were growing up. Somebody asked him what kind of a coach
he was. They said we finished every season. I specifically recall
one season where we were 0 and 13 but we did finish it.

One of the funniest things about that we had a game sched-
uled against his good friend, Jack Churchill who is a restaura-
teur in Omaha and also coached a baseball team. And we prob-
ably played Churchill’s team two, three years in a row. Never
won. The day before the game he had all of our team prepare
picket signs and we picketed Jack Churchill’s front yard with
signs saying Churchill unfair to Grant, never lets us win.

The coaching also changed his vocabulary. He had to pick
up the Charlie Brown phrase “good grief” and instead of using
the word he would just say not his favorite word.

He tried to coach my sister in softball but he didn’t quite get
along with the girls very well. They had a scrimmage one day
and some girl got a wonderful hit and my sister ran to first base
for it. And he said wait, wait, wait, what’s going on here. She
said well, she’s got a date tonight and if she runs her curlers
will fall out. He just shook his head and I think that was the
end of his softball coaching days.

At some point around 1973 his good friend John Burke
apprised him of an opening on the district court bench and
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with the perfect analysis that you are fiscally irresponsible per-
suaded John T. to apply for the bench. Burke told him you’re
obligated if you get this job to contribute to a pension so you
might have something in your later years. And he thought that
sounded like a good idea.

He was a great district court judge. I only appeared before
him once. It was in the old days when we had to have lump
sum settlements approved by the district court. It was a Friday
afternoon as I recall. I sure wanted to get the settlement
approved and get the dough. But there was not a single judge in
the courthouse other than my dad. It’s a, you know, it’s a sim-
ple form. No brainer. Everybody signed off on it. So I asked
the defense counsel can we submit it to him. He said sure. So
we march into the courtroom and he comes out in his robe and
he looks down at my client and he says, “Oh, I'm sorry to see
you couldn’t afford a lawyer today, sir.”

There was some — I’ve got some question marks after some
of these. I know this court is having budget trouble and is wor-
ried about continuing judicial education and everything else but
when John T. first got on the bench they sent him to Reno to
the judge’s school as they typically do. And he told me about
the second or third day out in Reno he was called to the dean’s
office. And by this time he’d been a district judge for a couple
months and he was probably 55 years old. And he said here 1
am being called into the dean’s office. And the dean wanted
to know why he missed class that morning and he said, “I
stumbled across a large amount of bad whiskey and I'd rather
not discuss it anymore.”

The great story about the “wouldn’t you rather have a bridge
named after him” is one of his favorites. The one that I've
always enjoyed is the “thorny discovery dispute” where there
was a question of whether the defendants had propounded too
many interrogatories. And they argued back and forth. And
John T. said, “Well, I’ll give you your choice. You can either
answer the evens or the odds.” And that’s his way of pointing
out how silly this was. And he said the most amazing thing
was these two lawyers from this big firm had to take a break
to decide whether they wanted to respond to the evens or the
odds. Remember there are some question marks here.
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The other one was that there was a, I think it was a domes-
tic relations case, and there was a dispute about someone’s
inheritance or whatever and the parties were going back and
forth and their lawyers are going back and forth. And he finally
pronounced from the bench he said, “the only things that my
father left me were his last name and a raging thirst for whis-
key.” And that apparently put an end to the dispute.

He told me after he retired that he could probably not serve
today on the district court bench. He said people are just — he
so much loved to poke fun in silly situations. He said people
are just so sensitive. The complaints to the Court would be
voluminous so I probably couldn’t do it today.

He handled, as everyone knows some very, very tough
cases and did them seriously without being somber. He was
elected president of the Omaha Bar Association. And during
his brief tenure there one of the things that the Omaha Bar
did is convince the Legislature to allow two Supreme Court
judges to come from Omaha as opposed to the one as it had
been. Shortly thereafter Hale McGowan retired from Beatrice
and low and behold John T. Grant is appointed to the Supreme
Court. I don’t know if there was ever an investigation into a
conflict of interest there or not but he was appointed.

He loved his time on the Supreme Court. I know that. He
always said it was very, very difficult but he loved the camara-
derie and he loved the work.

One of his, no offense to the people from Lincoln, but
one of his other great quotes when asked how he enjoyed
the move to Lincoln he said, “Well, Marian always loved the
move to Lincoln. As far as I was concerned I always thought
Lincoln had too many churches and not enough bars.” But that
was it.

I’m carrying on far too long and boring you. But I’ve got to
relate my favorite opinion of his. And he was dissenting from
an opinion that was written by Justice Caporale. And Justice
Caporale set out the issue in the case as a Supreme Court Judge
should. He said, “The principle issue presented by this appeal
is whether the state may interfere in the relationship between
a mother and her children by virtue of the former’s eccentric-
ity.” Now that’s how Supreme Court judges speak and write.
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In concluding his dissent it was a question of whether the
children loved her or whatever. In concluding his dissent he
said, “The testimony of the children need not be set out but it
may be fairly said that the children do have some love for their
mother but they dislike the life she requires them to lead. I
believe that the trial court gave appropriate weight to that love.
And of course it would be perfectly appropriate to love Don
Quixote and yet not be willing to let him rear his children at
least until he got through his window phase.” That’s how John
T. Grant wrote.

After he retired he continued to serve this court in special
sessions. And he also did two other things that he really loved.
He was a huge advocate of professional courtesy for lawyers.
And he spoke at seminars and spoke to groups about that. Even
had kind of a canned speech that he said, you don’t have to
be a boar to practice law. But he really stressed to people that
you can accomplish the same thing by being nice as opposed
to being mean.

He also dipped his hand into mediation. I'll never forget the
first mediation he had. He came back to the office and he said
we didn’t get it settled. I didn’t do something right. He felt he
was a failure. And he went home that night and he called the
lawyers up and he said let’s meet again tomorrow morning.
They met again tomorrow morning or the next morning, got the
whole issue resolved.

I also remember the first time he was going to bill for a
mediation. He was going to bill somebody $150. And I said
well, let’s sit down and take a look at that. And we got the bill
squared away to where it was right.

He loved to read and that is reflected in some of these stories
and some of the phrases he would have. He gave fine advice to
my brother, Joe. He said when we were growing up, he said,
“Don’t cross against the light, it kills the lawsuit when you get
hit.” He had just a million of those sayings that were very good
and I shouldn’t take the time to bore you with those.

There is a, if people haven’t seen it, there is an interview
with my father that can be found on the Creighton Law School
website. And the first several times I watched it after he
passed away I just cried like a baby. But the more I watched
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it, it perfectly captures the fun that he had in practicing law, in
being a trial judge, and in being a Supreme Court judge. So 1
would encourage people to watch that. In that interview it was
conducted by Doc Shugrue, Richard Shugrue. And Shugrue
claimed that he had made memories for thousands of men and
women that practice law. And his simple response to that was,
“I suspect that’s because I enjoyed it.” And he really did.

Very briefly I’ve got to give some kudos to two wonderful
women that he had in his life. And they are not Martha and
Susan. Sorry. My mother, Marian, went through the trials and
tribulations of practicing law and moving and shuffling back
and forth and everything else. I will never forget the day when
she passed away. I was standing next to him in the hospital and
he said there goes the love of my life. And it wasn’t too long,
two or three years later, that he found another love of his life
in Zella. And we all owe a great deal of gratitude to Zella for
at least trying to keep him in line the last several years. When
he was in the hospital he always inquired about how Zella was
doing despite all of his issues.

I’'m almost there. I think I’ll make it. In the interview that he
did with Doc Shugrue, and again I encourage people to go take
a look at that because it’s really good, he talked fondly about
the time he spent as a law clerk with Judge Woodruff. And his
description of Judge Woodruff in that interview is a perfect
description of John T. Grant himself. He said, “Judge Woodruff
was a great guy, fun, fun guy, smart, nice, decent, everything
else.” The same could also be said of John T. Grant. We miss
him every day.

On behalf of our entire family we thank you for this oppor-
tunity. I also thank Chief Justice White, Justice Caporale, Pam
and Judge Reagan for their kind words. I give up. Thank you
very much.

CHIEF JUSTICE CAPORALE: Thank you, Mr. Grant.

CHIEF JUSTICE WHITE: May it please the Court this
concludes our presentation to you. Thank you for the honor of
serving as chair for Judge Grant’s memorial.

CHIEF JUSTICE CAPORALE: And thank you Chief
Justice White.
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I take this final opportunity to note for those present that
this entire proceeding has been memorialized by the court.
After these proceedings have been transcribed, the text will be
uploaded to the Supreme Court’s website and copies will be
distributed to family members and those of you who have spo-
ken on behalf of Justice Grant. We will also preserve a video
record of this event on the Court’s website.

On behalf of the Nebraska Supreme Court I extend its appre-
ciation to Former Chief Justice C. Thomas White who chaired
the Court’s memorial committee. And also again thank you all
for all the presenters for presenting here today. This concludes
the special ceremonial session of the Nebraska Supreme Court.
The Court would encourage any of the participants, family
members and friends of Justice Grant to remain in the court-
room for a moment to greet each other and enjoy this occasion.
The Court will also come down and mix with you. We are
adjourned. Thank you.

(Ceremonial session adjourned at 2:42 p.m.)
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NATURE OF CASE

This appeal arises out of a criminal case filed in late October
2008, in Lancaster County District Court, in which John S.
Ways, Jr., appellant, was found guilty of criminal contempt
of an order which had been entered in a separate previ-
ous criminal case. In that case, Ways had been found guilty
of pandering and, subsequent to his release from incarcera-
tion, ordered on January 31, 2002, to register under the Sex
Offender Registration Act (SORA), Neb. Rev. Stat. §§ 29-4001
to 29-4014 (Reissue 2008). On December 4, in the present
criminal contempt case, Ways was ordered to serve 54 days
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in jail and fined $1,000. In addition to imposing the sentence,
the court proceeded to recalculate the timeframe during which
Ways would remain subject to SORA registration in connection
with the pandering conviction and ordered that, given certain
excluded times, Ways was required to register until at least
April 9, 2014.

On appeal, Ways challenges the portion of the sentencing
order in which the court recalculated his SORA obligations.
We agree with Ways that the court was without authority in the
criminal contempt case to address the registration requirements
arising out of Ways’ 1996 conviction for pandering. We there-
fore vacate that portion of the order addressing the registration
requirements and otherwise affirm his sentence.

STATEMENT OF FACTS

In the present appeal from a Lancaster County District Court
case, Ways pled no contest to a charge of criminal contempt
of court, pursuant to a plea agreement. In an order entered
December 4, 2008, the district court sentenced Ways to 54 days
in jail and a $1,000 fine. The court also ordered that based on
his 1996 conviction for pandering, Ways was subject to the
registration requirements of SORA until at least April 9, 2014.
A review of events that occurred prior to the conviction and
sentence in this case is necessary to understand the December
4, 2008, challenged ruling with respect to Ways’ registration
requirements under SORA.

Ways was convicted of pandering and began serving his
sentence on the conviction in 1996. SORA became operative
January 1, 1997, after Ways was sentenced for the 1996 pan-
dering conviction but before he finished serving the sentence.
Ways was released from prison on June 24, 1998, but on that
date, the Nebraska Department of Correctional Services failed
to notify Ways of his registration requirements under SORA.

On October 11, 2001, the district court held a hearing on
the State’s motion filed in the pandering case to determine
Ways’ obligations under SORA. The court entered an order
dated January 31, 2002, in which it found that because of the
pandering conviction, Ways was subject to the registration
requirements of SORA. The court ordered that Ways was “to
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comply with the requirements of [SORA until June 24, 2008,
representing] the remainder of the ten years from his release”
on June 24, 1998. Ways appealed the January 31, 2002, order
to the Nebraska Court of Appeals. The Court of Appeals
affirmed the order in an unpublished decision on February 18,
2003. See State v. Ways, 11 Neb. App. cxvi (No. A-02-176,
Feb. 18, 2003).

Ways did not thereafter register in compliance with the
January 31, 2002, order in the pandering case. Ways was taken
into federal custody on May 15, 2003, and remained in custody
until July 28, 2008.

On October 31, 2008, the State filed an information in the
district court for Lancaster County in the case that gives rise
to the current appeal. The information charged Ways with two
counts: (1) a violation of SORA for failing to register between
July 28 and August 15, 2008, and (2) contempt of court for
disobeying the January 31, 2002, order in the pandering case
by failing to register between January 31, 2002, and May 15,
2003. Pursuant to a plea agreement, Ways pled no contest to
the contempt charge, and the State dropped the other charge
and did not file habitual criminal charges.

At the plea and sentencing hearing held December 4, 2008,
Ways argued that the January 31, 2002, order in the pander-
ing case set a date certain of June 24, 2008, for the end of his
registration requirement under SORA and that therefore his
obligation to register ended on that date. Contrary to Ways’
urging in the present contempt case, the court determined in its
December 4 sentencing order that Ways’ obligation to register
under SORA based on the 1996 pandering conviction should
extend until at least April 9, 2014.

In making its determination in the December 4, 2008, order,
the court stated that Ways should get credit for fulfilling the
registration requirement for the period from his release until
the Court of Appeals’ affirmance of his SORA obligations,
i.e., June 24, 1998, through February 18, 2003. The court
stated, however, that Ways should get no credit for the period
of February 18, 2003, through December 4, 2008, “because
of non-compliance, incarceration or both.” The court there-
fore ordered that Ways should get credit for having completed
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55 months and 25 days of the 10-year registration requirement
and that because of the time remaining on the 10-year period,
Ways was “ordered to continuously register under [SORA]
until at least April 9, 2014.”

Ways appeals the portion of the December 4, 2008, order
regarding his SORA obligations.

ASSIGNMENTS OF ERROR

Ways asserts that the district court erred in its December 4,
2008, order when it concluded that Ways was subject to SORA
registration requirements for any time after June 24, because
the January 31, 2002, order in the pandering case set a date
certain of June 24, 2008, upon which his registration would
end. In the alternative, Ways asserts that the district court
lacked authority to issue SORA-related rulings in the present
criminal contempt case.

STANDARD OF REVIEW
[1] When dispositive issues on appeal present questions of
law, an appellate court has an obligation to reach an indepen-

dent conclusion irrespective of the decision of the court below.
State v. Head, 276 Neb. 354, 754 N.W.2d 612 (2008).

ANALYSIS

Because we find it to be dispositive, we first address Ways’
assertion that the portion of the December 4, 2008, order
regarding Ways’ SORA obligations in the criminal contempt
case was an improper exercise of authority by the district
court. We conclude that the district court lacked authority in
the criminal contempt case to address issues regarding SORA
registration requirements arising from Ways’ conviction in the
separate earlier criminal case of pandering.

The present case regarding criminal contempt was a separate
action and not part of the action in which Ways was convicted
of pandering. The information in the present case, filed in late
October 2008, charged Ways with two counts: failure to reg-
ister under SORA and criminal contempt for disobeying the
January 31, 2002, order in the pandering case ordering Ways
to register. The information put Ways on notice of the charges
against him. See State v. Kennedy, 251 Neb. 337, 557 N.W.2d
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33 (1996) (information setting forth specific acts constitut-
ing offense gives adequate notice to defendant). The count of
failure to register was dismissed as part of a plea agreement,
and Ways pled guilty to criminal contempt. Notwithstanding
the limited scope of the present case, in its sentencing order of
December 4, 2008, the court exceeded the sentencing necessary
to dispose of the criminal contempt identified in the informa-
tion and addressed issues regarding registration requirements
related to the pandering case.

Issues regarding the duration of Ways’ registration require-
ments related to the 1996 pandering conviction were collateral
to the present case, which was limited to the issue of criminal
contempt. Ways pled guilty to contempt because he disobeyed
the January 31, 2002, order in the pandering case to register
between that date and May 15, 2003, a period during which
Ways was subject to registration. The present case was not
the appropriate forum to raise and address issues pertaining to
further calculations regarding the period of time during which
Ways remained subject to registration. Instead, any request for
modification or clarification of orders regarding registration
requirements which stemmed from Ways’ pandering convic-
tion should have been raised and addressed by a proceeding
in the separate criminal action in which Ways was convicted
of pandering.

In its brief on appeal, the State urges us to affirm the dis-
trict court’s order of December 4, 2008, in all respects. The
State argues that to the extent the court erred by addressing the
registration issue in this case, the error was invited by Ways,
who raised the issue by a letter requesting the court to issue an
order that his registration requirement had ended on June 24.
The record shows that the State had also corresponded with the
court providing its calculations, culminating in the suggestion
that Ways was subject to SORA registration until April 9, 2014.
However, as we have concluded, the court did not have author-
ity to address the issue of the duration of remaining registration
in the present case, and the parties cannot confer such authority
on the court through their agreement. See, similarly, Cummins
Mgmt. v. Gilroy, 266 Neb. 635, 667 N.W.2d 538 (2003). We
therefore conclude that the portions of the December 4, 2008,
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sentencing order in which the court addressed the registra-
tion requirements related to Ways’ 1996 pandering conviction
should be vacated.

CONCLUSION
In this criminal contempt case, we conclude that the dis-
trict court was without authority to enter an order regarding
the duration of Ways’ SORA registration requirement, which
was a consequence of his conviction for pandering in a sepa-
rate criminal action. We therefore vacate that portion of the
sentencing order of December 4, 2008, which orders Ways to
register until at least April 9, 2014, and affirm the remainder of
the sentencing order.
AFFIRMED IN PART, AND IN PART VACATED.
HEeavican, C.J., not participating.

STATE OF NEBRASKA, APPELLEE, V.
Marcus L. HUDSON, APPELLANT.
775 N.W.2d 429

Filed December 11, 2009. No. S-09-130.

1. Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing a
criminal conviction for sufficiency of the evidence to sustain the conviction, the
relevant question for an appellate court is whether, after viewing the evidence in
the light most favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reasonable doubt.

2. Convictions: Evidence: Appeal and Error. Regardless of whether the evidence
is direct, circumstantial, or a combination thereof, an appellate court, in review-
ing a criminal conviction, does not resolve conflicts in the evidence, pass on the
credibility of witnesses, or reweigh the evidence.

3. Evidence: Appeal and Error. Any conflicts in the evidence or questions con-
cerning the credibility of witnesses are for the finder of fact to resolve.

4. Convictions: Evidence: Appeal and Error. A conviction will be affirmed, in
the absence of prejudicial error, if the properly admitted evidence, viewed and
construed most favorably to the State, is sufficient to support the conviction.

5. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial
discretion is involved only when the rules make discretion a factor in determin-
ing admissibility.
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6. Conspiracy: Hearsay: Evidence. The purpose of requiring independent evidence
to establish a conspiracy is to prevent the danger of hearsay evidence being lifted
by its own bootstraps, i.e., relying on the hearsay statements to establish the con-
spiracy and then using the conspiracy to permit the introduction of what would
otherwise be hearsay testimony in evidence.

7. Verdicts: Juries: Appeal and Error. In a harmless error review, an appellate
court looks at the evidence upon which the jury rested its verdict; the inquiry is
not whether in a trial that occurred without the error a guilty verdict would surely
have been rendered, but, rather, whether the guilty verdict rendered in the trial
was surely unattributable to the error.

Appeal from the District Court for Douglas County: SANDRA
L. DouGHERTY, Judge. Affirmed.

Thomas C. Riley, Douglas County Public Defender, and
Scott C. Sladek for appellant.

Jon Bruning, Attorney General, and George R. Love for
appellee.

WRriIGHT, CoNNoLLY, GERRARD, STEPHAN, McCorMACK, and
MIiLLER-LERMAN, JJ., and SIEVERS, Judge.

WRIGHT, J.
I. NATURE OF CASE

Marcus L. Hudson was convicted by a jury of first degree
murder, use of a firearm to commit a felony, and possession
of a firearm by a felon. Hudson appeals, claiming that the evi-
dence was insufficient and that the trial court erred in allowing
testimony as a hearsay exception pursuant to Neb. Rev. Stat.
§ 27-801(4)(b) (Reissue 2008).

II. SCOPE OF REVIEW

[1-4] When reviewing a criminal conviction for sufficiency
of the evidence to sustain the conviction, the relevant question
for an appellate court is whether, after viewing the evidence in
the light most favorable to the prosecution, any rational trier
of fact could have found the essential elements of the crime
beyond a reasonable doubt. State v. Branch, 277 Neb. 738,
764 N.W.2d 867 (2009). Regardless of whether the evidence
is direct, circumstantial, or a combination thereof, an appel-
late court, in reviewing a criminal conviction, does not resolve
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conflicts in the evidence, pass on the credibility of witnesses,
or reweigh the evidence. Id. Any conflicts in the evidence or
questions concerning the credibility of witnesses are for the
finder of fact to resolve. Id. A conviction will be affirmed, in
the absence of prejudicial error, if the properly admitted evi-
dence, viewed and construed most favorably to the State, is
sufficient to support the conviction. Id.

[5] In proceedings where the Nebraska Evidence Rules apply,
the admissibility of evidence is controlled by the Nebraska
Evidence Rules; judicial discretion is involved only when the
rules make discretion a factor in determining admissibility.
State v. Edwards, 278 Neb. 55, 767 N.W.2d 784 (2009).

III. FACTS

On May 24, 2005, Verron Jones was talking to a friend in
the driveway of a house on Fontenelle Boulevard in Omabha,
Nebraska. Gunshots were fired, and Jones was hit by one of the
gunshots. He died as a result.

A few days before the shooting, Will McDonald agreed to
buy 2 ounces of cocaine for Hudson. McDonald was given
$1,950 by Hudson to purchase the cocaine from McDonald’s
uncle, Anthony Nokia. McDonald added $300 of his own
money to buy another one-half ounce of cocaine, which he
planned to resell.

At Nokia’s house, McDonald laid the money on a bed. Two
men unknown to McDonald came in and handed McDonald
a bag that looked like it contained “a bunch of eight balls.”
McDonald and Nokia wanted to check the quality of the
cocaine. Nokia loaded his pipe with part of the drugs, but the
pipe would not “fir[e].” As McDonald turned to inquire about
the drugs, one of the men showed a gun and told McDonald
they were taking the money. The men ran outside and left in a
Chevrolet Blazer.

Nokia told McDonald one of the men was Jones. McDonald
retrieved his 9-mm handgun. He then met Hudson and told him
about the robbery. Hudson was furious. McDonald told Hudson
that Jones was one of the men. McDonald obtained Jones’ tele-
phone number and gave it to Hudson. McDonald heard Hudson
call the number and tell the person who answered to return the
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money. McDonald also gave Hudson the telephone number of
Jones’ stepfather, Nathaniel Long.

Hudson and McDonald went to Long’s home. Long had
previously purchased crack cocaine from Hudson. Hudson told
Long that Jones had robbed him of $2,500. Hudson pulled a
gun from under his shirt and asked Long the whereabouts of
Jones. Long called Jones, and Hudson grabbed the telephone.
Hudson said, “[W]hen I see your [expletive] ass, I'm going
to kill your [expletive] ass.” Long offered to get Hudson the
money in a couple of days.

Hudson told Long he would kill Jones as soon as he saw him
rather than wait for the money. Hudson also threatened to kill
Long and everyone who lived in Long’s house. As Hudson and
McDonald started to leave, Hudson pulled out his gun and told
Long to tell Jones that Hudson had “50 shots for him.”

Hudson and McDonald spent several evenings looking for
Jones. Meanwhile, Hudson told Robert Sessions that Jones
had robbed McDonald of $2,000 of Hudson’s money. At about
1 a.m. on May 24, 2005, Hudson called Sessions and told
him that Hudson had found Jones. Hudson, McDonald, and
Sessions got into a car, with McDonald driving. All three had
guns. McDonald saw Jones and pointed him out. Jones was
talking to a woman while standing next to a car parked in a
driveway. Hudson told McDonald to stop about a half block
away. Hudson and Sessions got out and walked toward the
house. When they were about two houses away, Sessions heard
Hudson put the clip in his gun and a bullet in the chamber.
Hudson then pushed Sessions out of the way and started shoot-
ing. Hudson fired between 10 and 20 shots. Sessions ran away
and did not look back.

After Hudson and Sessions got out of the car, McDonald
drove down the street and parked in a driveway. He heard shots
fired, and when they stopped, he drove slowly back down the
street. He heard his name and saw Hudson come out of the
bushes and get in the back of the car. Hudson said he did not
know where Sessions was and told McDonald to “[g]et out of
here.” Hudson told McDonald, “I shot [Jones] out his shoes.”
Hudson and McDonald returned to the house where they had
met earlier. Sessions returned later.
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Police found Jones on the ground across the street from the
driveway. The first police officer to respond reported that Jones
was nonresponsive and that his breathing was shallow. The
officer saw no visible injury, but noticed that Jones’ shoes were
missing. A shoe was found in the street about 10 to 15 feet
away. Jones died later at a hospital.

McDonald testified that on June 21, 2005, he was driving a
car with his cousin Shenika Johnson and Sessions. They were
stopped by police for having fictitious license plates. There was
a gun in the glove box, so when the officer asked for insur-
ance papers, McDonald sped off. A high-speed chase followed,
during which Sessions threw the gun out of the car. The car
crashed into a fence, and McDonald and Sessions got out and
ran away. Johnson was taken to police headquarters.

McDonald was later arrested. He agreed to testify against
Hudson in exchange for the dismissal of use of a weapon,
terroristic threats, and habitual criminal charges. He was con-
victed of being a felon in possession of a weapon. Sessions was
also eventually arrested and agreed to testify.

Over Hudson’s objections, Johnson testified to telephone
conversations she heard between Hudson and McDonald. Her
testimony is further detailed later in this opinion.

Crime scene technicians testified that they examined 12
spent casings from a 9-mm weapon. The casings were found in
the same driveway where Jones was discovered. There was also
an unfired 9-mm round on the sidewalk nearby. The coroner
testified that Jones died from a single gunshot wound to the
chest that perforated the left lung and caused bleeding into the
chest cavity.

Hudson was convicted and sentenced to life in prison for
the murder conviction, 10 to 20 years in prison for the use of a
firearm conviction, and 5 to 10 years in prison for possession
of a firearm. He was given credit for 609 days served, to be
credited against the use of a firearm conviction. All sentences
are to be served consecutively.

IV. ASSIGNMENTS OF ERROR
Hudson assigns two errors: (1) The trial court erred in allow-
ing hearsay testimony from Johnson under an exception to the
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hearsay rule for statements made by a coconspirator pursuant
to § 27-801(4)(b), and (2) there was insufficient evidence to
support the convictions.

V. ISSUES PRESENTED

1. COCONSPIRATOR EXCEPTION TO HEARSAY

Hudson argues that the trial court committed reversible error
when it allowed the State to offer testimony by Johnson under
the coconspirator exception to the hearsay rule, § 27-801(4)(b).
“‘[Blefore the trier of facts may consider testimony under the
coconspirator exception to the hearsay rule, a prima facie case
establishing the existence of the conspiracy must be shown
by independent evidence. . . .’ State v. Gutierrez, 272 Neb.
995, 1018, 726 N.W.2d 542, 565 (2007), quoting State v.
Bobo, 198 Neb. 551, 253 N.W.2d 857 (1977). The question
is whether the State established the existence of a conspiracy
between Hudson and McDonald that would permit the admis-
sion of Johnson’s testimony regarding a conversation between
Hudson and McDonald that Johnson overheard. We examine
the evidence presented prior to the time Johnson’s statements
were admitted.

(a) Evidence Presented at Trial

(i) Sessions’ Testimony

Sessions, who had met Hudson and McDonald in prison,
testified prior to Johnson. Sessions testified that Hudson told
him that McDonald had set up a deal to buy drugs from Jones
using Hudson’s money. McDonald was robbed of $2,000 of
Hudson’s money. Sessions said that Jones and another per-
son robbed McDonald at gunpoint. Hudson told Sessions that
he was going to beat up Jones because Hudson wanted his
money back.

Sessions stated that on May 24, 2005, Hudson called and
said that he and McDonald had found Jones. Hudson told
Sessions to come to a house on Larimore Avenue. When
Sessions got to the house, Hudson and McDonald were sit-
ting on the front porch, drinking a bottle of gin. The three
got into a car, and McDonald drove. All three had weap-
ons: Sessions had a .22-caliber semiautomatic pistol, Hudson
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had a “TEC-9” with a 50-round clip, and McDonald had a
9-mm handgun.

Sessions testified that McDonald pointed to a man on the
street and identified him as Jones. Hudson told McDonald to
stop the car about half a block away, and McDonald pulled
into a driveway. Hudson and Sessions got out of the car and
approached the house. They had their weapons with them.
Sessions saw Jones standing next to his car with a female.
Hudson got behind Sessions and told him to keep walking.
Sessions heard Hudson put the clip in his gun and a bullet in
the chamber. When they were about one driveway from Jones,
Hudson pushed Sessions out of the way and started shooting
at Jones.

Sessions said he had his weapon in his hand, but he froze
and did not fire any shots. As soon as the first shots were fired,
Sessions saw Jones let go of the woman, spin around, and try
to run. He lost a shoe as soon as he hit the driveway. Hudson
walked up to Jones and “was shooting at him the whole time.”
Sessions believed Hudson fired between 10 and 20 shots.
Sessions ran away, and when he returned to the house on
Larimore Avenue, Hudson and McDonald were on the porch.
Sessions then got into his car and went home.

In a few days, Sessions went to the house where Hudson
was staying. Hudson, McDonald, and Sessions talked about the
shooting. Hudson had the TEC-9 handgun on a stool. He said
he had cleaned it with bleach and was going to get rid of it. He
told McDonald and Sessions that if they talked to anyone about
the shooting, he would kill them, and that if he was in jail, he
would find someone to kill them.

Sessions said Hudson continued to call him every day.
Sessions stated that within a month of the shooting, Hudson
told him that Hudson and McDonald had previously gone
to Jones’ house and threatened Jones’ stepfather with a gun.
According to Sessions, Hudson had talked to Jones on the tele-
phone and “they were threatening each other.”

Sessions was arrested for drug trafficking in Nevada in
May 2006. He first talked to Omaha police in September 2006
after the prosecutor’s office agreed that he would not face
any charges based on his statement. The prosecuting attorney
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in Nevada was told that Sessions was cooperating. All of
Sessions’ testimony was received without objection before
Johnson testified.

(ii) Johnson’s Testimony

Johnson testified to a conversation she overheard between
Hudson and McDonald regarding a drug deal. Hudson argues it
was reversible error to allow the testimony.

Johnson stated that she was aware McDonald was involved
in buying drugs, but she claimed she did not know at the
time that McDonald had a weapon. When Johnson began to
testify about the drug deal, Hudson objected on the basis
of hearsay. The State argued that it had established a prima
facie case through Sessions that Hudson and McDonald had
purchased drugs and that Johnson’s statements would be in
furtherance of the conspiracy. The trial court sustained the
objection. Johnson then testified that she had become aware
that McDonald was looking to “‘re-up,”” which meant to buy
drugs to resell. Johnson said McDonald told her where he
obtained the money to buy the drugs and where he was going
to buy more drugs.

Johnson testified that she heard McDonald on the tele-
phone with Hudson. She was asked what she heard McDonald
say. Hudson’s hearsay objection was overruled, and he was
granted a continuing objection. Johnson testified she heard
McDonald say that he was going to get Hudson’s money and
put it with McDonald’s money to buy more drugs. Johnson
said McDonald left to get the money from Hudson and then
came back and got her. She rode with McDonald to “Tony’s”
(Nokia’s) house to purchase the drugs. Johnson thought Nokia
had set up the transaction.

At Nokia’s house, Johnson stayed in the living room on the
first floor and Nokia and McDonald went upstairs. At some
point, two men arrived and went upstairs. After some time had
passed, the two men came down and left quickly. McDonald
and Nokia came down 5 or 10 minutes later. Johnson could see
that McDonald was angry. She and McDonald left. Johnson
drove while McDonald made a telephone call to Hudson.
Johnson heard McDonald tell Hudson he had been “jacked” or
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robbed of Hudson’s money. McDonald and Johnson drove back
to the house where McDonald was staying.

On the day of the shooting, Johnson went with McDonald
to a house on Larimore Avenue so McDonald could talk to
Hudson. Less than an hour after they arrived, Hudson and
McDonald left. Johnson stayed to watch television, but later
fell asleep. She woke up when Hudson “bust[ed] through the
back door,” went to the sink, and vomited. Johnson heard
Hudson say that “he got that boy. He made him run up out
his shoes.” Johnson also saw Sessions at the house that night.
Johnson did not ask McDonald any questions because she did
not want to know what had happened. She saw on the news the
next day that Jones had been murdered.

Johnson later learned that McDonald had been charged with
terroristic threats. She did not visit him in jail, but she talked
to him on the telephone. He told her to go to the police and tell
the truth.

(b) Analysis

We find no merit to Hudson’s argument that Johnson’s tes-
timony should not have been allowed as an exception to the
hearsay rule under § 27-801(4)(b)(v). The rule provides that a
statement is not hearsay if it is “‘offered against a party and
is . . . (v) a statement by a coconspirator of a party during
the course and in furtherance of the conspiracy.”” See State v.
Hansen, 252 Neb. 489, 498, 562 N.W.2d 840, 848 (1997). “To
be admissible, the statements of the coconspirator must have
been made while the conspiracy was pending and in further-
ance of its objects.” Id. “The coconspirator exception to the
hearsay rule is applicable regardless of whether a conspiracy
has been charged in the information or not.” Id.

In this case, Hudson and McDonald conspired to purchase
illegal drugs for resale. In the course of that transaction, their
money was stolen. They conspired to get their money back, and
that plan resulted in Jones’ being shot. Johnson testified to con-
versations she heard between Hudson and McDonald related to
their plan to purchase drugs. The conspiracy was pending at the
time and in furtherance of its objectives. Johnson testified that
she heard McDonald on the telephone with Hudson and that
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McDonald said he was going to get Hudson’s money and put it
with his to buy more drugs.

Sessions’ testimony was offered at trial prior to Johnson’s
testimony. Sessions testified that McDonald had used Hudson’s
money to buy drugs and that the money had been taken by
Jones. Sessions had been told by Hudson that McDonald
arranged the drug transaction that resulted in the robbery.
Hudson stated he planned to beat up Jones to get his money
back. Sessions was with Hudson on the night of the murder
and testified to the events surrounding it. Thus, Sessions’
testimony established the conspiracy to purchase drugs using
Hudson’s money and Hudson’s plans to get his money back
from Jones.

[6] The purpose of requiring independent evidence to estab-
lish a conspiracy is “‘to prevent the danger of hearsay evidence
being lifted by its own bootstraps, i.e., relying on the hearsay
statements to establish the conspiracy, and then using the con-
spiracy to permit the introduction of what would otherwise be
hearsay testimony in evidence.”” State v. Gutierrez, 272 Neb.
995, 1018, 726 N.W.2d 542, 565 (2007), quoting State v. Bobo,
198 Neb. 551, 253 N.W.2d 857 (1977). In this case, Sessions’
testimony established the conspiracy before Johnson’s hearsay
testimony was offered.

Hudson argues that Johnson’s testimony was inadmissible
because Sessions did not testify the drugs were for Hudson.
We disagree. Prior to Johnson’s testimony about the conversa-
tions she heard between Hudson and McDonald, she stated
she was aware McDonald was involved in buying drugs and
that he planned to “‘re-up,’” that is, to use money to buy
more drugs and resell them. Sessions testified that McDonald
used Hudson’s money to buy the drugs and that McDonald
was robbed. It is reasonable to infer that Hudson furnished
the money to buy the drugs and that McDonald was part
of this conspiracy. At the time Johnson’s statements were
admitted, evidence had been received establishing the con-
spiracy between Hudson and McDonald to purchase drugs.
Johnson then testified about statements made by McDonald
to Hudson.
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In proceedings where the Nebraska Evidence Rules apply,
the admissibility of evidence is controlled by the Nebraska
Evidence Rules; judicial discretion is involved only when the
rules make discretion a factor in determining admissibility. State
v. Edwards, 278 Neb. 55, 767 N.W.2d 784 (2009). Sessions’
testimony provided prima facie evidence of an agreement
between Hudson and McDonald to purchase drugs. Johnson
had personal knowledge of that agreement. The agreement led
to the botched drug deal, which in turn led to the shooting of
Jones. The statements made by McDonald that were overheard
by Johnson were admissible as those of a coconspirator, and the
trial court did not abuse its discretion in overruling Hudson’s
objection to them.

[7] If there was any error in the admission of Johnson’s testi-
mony, it was harmless. In a harmless error review, an appellate
court looks at the evidence upon which the jury rested its ver-
dict; the inquiry is not whether in a trial that occurred without
the error a guilty verdict would surely have been rendered,
but, rather, whether the guilty verdict rendered in the trial was
surely unattributable to the error. State v. Poe, 276 Neb. 258,
754 N.W.2d 393 (2008), cert. denied 555 U.S. 1109, 129 S. Ct.
914, 173 L. Ed. 2d 127 (2009). The evidence described above
established that the verdict was surely unattributable to the
admission of Johnson’s testimony. Even if McDonald’s state-
ments had not been admitted through Johnson’s testimony, the
jury would have reached the same verdict of guilty.

2. SUFFICIENCY OF EVIDENCE

Following Johnson’s testimony, the coroner testified that
Jones died from a single gunshot wound to the chest, which
perforated his lung and caused bleeding into the chest cavity.
Other witnesses testified about cellular telephone records and
physical evidence. Jones’ stepfather testified as to the threats
made by Hudson. McDonald testified about the drug deal, the
events of the night of the murder, and the visit to Jones’ step-
father’s home. Hudson did not testify or offer any evidence.

Hudson and McDonald believed that Jones was one of
the people who took their money during a drug transaction.
Hudson threatened Jones’ stepfather and his family and stated
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that he wanted to hurt Jones. Hudson, McDonald, and Sessions
drove around looking for Jones. When Jones was sighted out-
side a house on Fontenelle Boulevard, Hudson told McDonald
to stop the car. Hudson and Sessions, who were both armed,
walked toward the driveway of the house where Jones was
standing with a woman. Sessions heard Hudson load his gun.
Hudson pushed Sessions out of the way and began shooting at
Jones. Hudson told both McDonald and Sessions that he had
shot Jones.

Hudson argues that the testimony of McDonald and Sessions
lacked credibility because they were both felons. Sessions
met Hudson while incarcerated, and McDonald met Hudson
through men he had met in prison. Both made agreements
with the State that resulted in lesser charges against them. The
jury heard and observed the witnesses and returned a verdict
of guilty.

When reviewing a criminal conviction for sufficiency of the
evidence to sustain the conviction, the relevant question for
an appellate court is whether, after viewing the evidence in
the light most favorable to the prosecution, any rational trier
of fact could have found the essential elements of the crime
beyond a reasonable doubt. State v. Branch, 277 Neb. 738,
764 N.W.2d 867 (2009). Regardless of whether the evidence
is direct, circumstantial, or a combination thereof, an appel-
late court, in reviewing a criminal conviction, does not resolve
conflicts in the evidence, pass on the credibility of witnesses,
or reweigh the evidence. Id. Any conflicts in the evidence
or questions concerning the credibility of witnesses are for
the finder of fact to resolve. Id. The evidence, viewed and
construed most favorably to the State, is sufficient to support
the convictions.

VI. CONCLUSION
There was no error in the admission of Johnson’s testimony.
The evidence was sufficient to support the convictions. The
judgment of the district court is affirmed.
AFFIRMED.
Heavican, C.J., not participating.
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GLENN T. HoLsAPPLE, JR., APPELLANT, V. UNION PacIFIC
RAILROAD COMPANY, A DELAWARE
CORPORATION, APPELLEE.

776 N.W.2d 11

Filed December 11, 2009. No. S-09-152.

Summary Judgment. Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose no genuine issue regarding any material
fact or the ultimate inferences that may be drawn from those facts and that the
moving party is entitled to judgment as a matter of law.

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.

Federal Acts: Railroads: Negligence: Liability: Damages. Under the Federal
Employers’ Liability Act, railroad companies are liable in damages to any
employee who suffers injury during the course of employment when such injury
results in whole or in part due to the railroad’s negligence.

Federal Acts: Railroads. To be entitled to the protection of the Federal
Employers’ Liability Act, an injured employee must be acting within the scope of
his or her employment at the time of the injury.

Federal Acts: Railroads: Courts. Scope of employment under the Federal
Employers’ Liability Act is broadly construed by the federal courts and has been
interpreted to encompass acts incidental to employment.

Federal Acts: Railroads: Words and Phrases. Under the Federal Employers’
Liability Act, course and scope of employment includes not only actual service,
but also those things necessarily incident thereto, such as going to and from the
place of employment.

Federal Acts: Railroads. In determining whether an employee going to and from
work is performing an act necessarily incident to the employment, courts distin-
guish “traversing” cases from “commuter” cases.

____. In traversing cases, courts have generally held that the employee is
acting with the course and scope of employment. In traversing cases, an employee
(1) is exposed to risks not confronted by the general public (2) as a result of his
or her commute and (3) is injured within close proximity of his or her jobsite
(4) while attempting to return to or leave the jobsite (5) within a reasonable time
before or after the workday is over.

____. Employer liability in traversing cases does not depend on whether
the employer owns or has control over the premises where the employee is
injured. Rather, an employee is acting within the course and scope of his or her
employment if the employee is injured while traversing across premises which his
or her employer has either explicitly or implicitly encouraged the employee to use
when going to or returning from work.

_ ¢ __ . In commuter cases, courts generally conclude that the Federal
Employers’ Liability Act does not provide coverage. In commuter cases, (1) the
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employee is injured a significant distance from his or her jobsite while commut-
ing to or from the jobsite and (2) the employee is not in any greater danger or
exposed to any greater risks than any other member of the commuting public. The
Federal Employers’ Liability Act is not designed to protect workers from the risks
of commuting to which all employees of any employer are exposed.

11. Federal Acts: Railroads: Liability. Where an employer knows and implicitly
encourages its employees to traverse another’s property nearby to get to and from
the jobsite, that employer cannot avoid liability under the Federal Employers’
Liability Act simply by reason of the fact that it does not own the property.

Appeal from the District Court for Douglas County: W.
RusseLL Bowik 111, Judge. Reversed and remanded for further
proceedings.

Christopher J. Moreland, Robert T. Dolan, and Robert E.
Dolan, of Yaeger, Jungbauer & Barczak, P.L.C., and John J.
Higgins for appellant.

John M. Walker and David J. Schmitt, of Lamson, Dugan &
Murray, L.L.P., for appellee.

Heavican, C.J., WRIGHT, CoNNOLLY, GERRARD, STEPHAN,
McCormMAcK, and MILLER-LERMAN, JJ.

McCoRMACK, J.
NATURE OF CASE

Glenn T. Holsapple, Jr., brought this action under the Federal
Employers’ Liability Act (FELA) for a knee injury he allegedly
sustained in the course of his employment. The injury occurred
when Holsapple stepped into a hole while walking through an
alleyway from a parking lot owned by Union Pacific Railroad
Company (UP) to the UP yard office where he reported for
work. The district court granted UP’s motion for summary
judgment, concluding that Holsapple’s injury occurred outside
the scope of his employment. Holsapple appealed. We trans-
ferred the appeal to our docket in accordance with our statu-
tory authority to regulate caseloads of the appellate courts of
this state.

BACKGROUND
The facts surrounding the sequence and location of
Holsapple’s injury are undisputed. Holsapple is employed by
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UP as a railroad conductor. He works on a rotating pool; when
Holsapple’s name reaches the top of the list, he is called into
work. When Holsapple is called into work, he must report
to the yard office to receive his paperwork and assignment.
Holsapple’s shift officially starts once he has reported to the
yard office and has received his assignment.

On April 14, 2006, Holsapple was called into work and
instructed to report to the Marysville, Kansas, yard office no
later than 10:30 p.m. Holsapple explained that it takes him
approximately 5 minutes to drive from home to work and that
he parks wherever he can find a parking spot. There are three
parking lots and street parking available for UP employees.
UP lets its employees decide where to park. The UP parking
lots are not open to the public and are reserved solely for UP
employees. Pictures in the record show that the lots are marked
with signs stating, ‘“Private Roadway No Trespassing Union
Pacific R.R.”

On the night Holsapple was injured, he parked in what he
referred to as the “east lot.” The east lot is owned by UP. The
east lot is bisected by an alleyway that runs east to west and
serves as both the entrance and exit driveway to the parking
lot. The yard office is located on the west end of the alleyway.
In order to get to the yard office from the east lot, employees
must walk through either the parking lot or the alleyway and
then cross the street on the west side of the lot.

The alleyway is owned by the city of Marysville as evi-
denced by a survey conducted by the vice president of a
Marysville engineering and surveying company. UP was aware
that its employees routinely traversed the alleyway to get
from the east lot to the UP yard office. Additionally, UP has
marked the alleyway as private property. Signs posted marking
the alleyway state: “Private Roadway No Trespassing Union
Pacific R.R.” UP denies that it has control over the alleyway or
that it has a responsibility to make sure the alleyway is safe for
travel. Other than the signs marking the alleyway as a private
roadway, there is no evidence in the record establishing that
UP had an agreement with Marysville for its employees to use
the alleyway or that UP had agreed to indemnify Marysville.
It was, however, UP and not the city of Marysville that
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repaired the hole in the alleyway after the accident that caused
Holsapple’s injury.

Holsapple’s injury occurred while he was walking from the
east lot to the yard office to report for duty. Holsapple testi-
fied that he parked his car, exited the car, and started to walk
through the alleyway toward the yard office. As he was walking
through the alleyway, he stepped into a hole. Holsapple’s injury
occurred approximately 15 minutes before he was scheduled to
report to the yard office.

Holsapple maintains that his injury occurred in the course
and scope of his employment and that therefore, the FELA
applies. Holsapple testified that he thought the injury occurred
“on company property because it was a company parking lot.”
Holsapple also stated, “I was also on duty because I was going
to work. The only reason I was there because I was going to
work . . . ” UP maintains that Holsapple’s injury occurred
outside the course and scope of his employment and is thus
not covered under the FELA. UP’s argument is based on the
fact that Holsapple had not picked up his paperwork from
the yard office. UP maintains that this is when an employee’s
shift begins. UP also relies on the fact that Holsapple’s injury
occurred at 10:15 p.m., 15 minutes before he was required to
report for duty.

Holsapple brought suit against UP under the FELA, alleg-
ing that he was injured while performing a duty necessarily
incident to his employment. Holsapple further alleged that his
injuries were caused, in whole or in part, by UP’s negligence
in violation of the FELA. The court granted UP’s motion for
summary judgment and dismissed Holsapple’s cause of action
under the FELA, concluding that Holsapple was not within the
course and scope of his employment at the time of his injury.
The court reasoned that Holsapple’s injury occurred before he
was to report for duty and before he picked up his paperwork
at the yard office. Additionally, the court noted that his injury
occurred in the alleyway owned by the city of Marysville, not
UP. The court also relied on the fact that Holsapple chose his
means of transportation and where to park. Thus, the court
concluded that Holsapple was not acting within the course and
scope of his employment. Holsapple brought this appeal.
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ASSIGNMENT OF ERROR
Holsapple argues the court erred in finding that he was not
acting in the course and scope of his employment with UP at
the time of his injury.

STANDARD OF REVIEW

[1] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose no genuine issue
regarding any material fact or the ultimate inferences that may
be drawn from those facts and that the moving party is entitled
to judgment as a matter of law.!

[2] In reviewing a summary judgment, an appellate court
views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit
of all reasonable inferences deducible from the evidence.?

ANALYSIS

As a preliminary matter, we will address the proper standard
of review. The underlying facts surrounding how and when
Holsapple’s injury occurred are undisputed. As such, the only
issue for the summary judgment motion was the legal effect
of those facts. The question is whether under those facts,
Holsapple was acting within the course and scope of employ-
ment for purposes of the FELA. We hold that this presents a
question of law.’

[3-6] This case presents the question of whether an employee
is acting in the course and scope of employment while walking
from a company parking lot and through public property on
the way into work. This is an issue of first impression for our
court. We have explained that under the FELA, railroad compa-
nies are liable in damages to any employee who suffers injury

' McNeel v. Union Pacific RR. Co., 276 Neb. 143, 753 N.W.2d 321 (2008).
2 1d.

3 See, Rogers v. Chicago & North Western Transp. Co., 947 F.2d 837 (7th
Cir. 1991); Hoover v. Burlington Northern RR. Co., 251 Neb. 689, 559
N.W.2d 729 (1997). See, also, Keovorabouth v. Industrial Com’m, 222
Ariz. 378, 214 P.3d 1019 (Ariz. App. 2009); La Croix v. Omaha Public
Schools, 254 Neb. 1014, 582 N.W.2d 283 (1998).
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during the course of employment when such injury results in
whole or in part due to the railroad’s negligence.* To be entitled
to the protection of the FELA, an injured employee must be
acting within the scope of his or her employment at the time of
the injury.” Scope of employment under the FELA is broadly
construed by the federal courts® and has been interpreted to
encompass acts incidental to employment.” Course and scope
of employment includes not only actual service, but also those
things necessarily incident thereto, such as going to and from
the place of employment.?

[7-9] In determining whether an employee going to and from
work is performing an act necessarily incident to the employ-
ment, cases from other jurisdictions distinguish “traversing”
cases from “commuter” cases.’ In traversing cases, courts have
generally held that the employee is acting within the course
and scope of employment.'” In traversing cases, an employee
(1) is exposed to risks not confronted by the general public!!
(2) as a result of his or her commute and (3) is injured within
close proximity of his or her jobsite!'? (4) while attempting to

4 McNeel v. Union Pacific RR. Co., supra note 1.

5 Wilson v. Chicago, Milwaukee, St. Paul, & Pac. R., 841 F.2d 1347 (7th Cir.
1988); Moore v. Chesapeake & O. Ry. Co., 649 F.2d 1004 (4th Cir. 1981);
Betoney v. Union Pacific R. Co., 701 P.2d 62 (Colo. App. 1984). See 45
U.S.C. § 51 et seq. (2006).

Erie R. R. Co. v. Winfield, 244 U.S. 170, 37 S. Ct. 556, 61 L. Ed. 1057

(1917); Ponce v. Northeast lllinois Regional Commuter R.R., 103 F. Supp.
2d 1051 (N.D. 111. 2000).

Erie R. R. Co. v. Winfield, supra note 6; Schneider v. National R.R.
Passenger Corp., 854 F.2d 14 (2d Cir. 1988); Sassaman v. Pennsylvania
R. Co., 144 FE.2d 950 (3d Cir. 1944); Ponce v. Northeast Illinois Regional
Commuter R.R. Corp., supra note 6. See Cudahy Co. v. Parramore, 263
U.S. 418, 44 S. Ct. 153, 68 L. Ed. 366 (1923).

See, Erie R. R. Co. v. Winfield, supra note 6; Virginian Ry. Co. v. Early,
130 F.2d 548 (4th Cir. 1942).

Caillouette v. Baltimore & Ohio Chicago Terminal R., 705 F.2d 243 (7th
Cir. 1983).

See Ponce v. Northeast Illinois Regional Commuter R.R., supra note 6.

=)

N

o

©

See Caillouette v. Baltimore & Ohio Chicago Terminal R., supra note 9.
12 See Carter v. Union Railroad Company, 438 F.2d 208 (3d Cir. 1971).
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return to or leave the jobsite!* (5) within a reasonable time
before or after the workday is over."* Employer liability in
traversing cases does not depend on whether the employer
owns or has control over the premises where the employee
is injured.”” Rather, an employee is acting within the course
and scope of his or her employment if the employee is injured
while traversing across premises which his or her employer has
either explicitly or implicitly encouraged the employee to use
when going to or returning from work.'®

[10] In commuter cases, courts generally conclude that the
FELA does not provide coverage.!” In commuter cases, (1) the
employee is injured a significant distance from his or her job-
site and while commuting to or from the jobsite'® and (2) the
employee is not in any greater danger or exposed to any greater
risks than any other member of the commuting public.!” These
courts hold that the FELA is not designed to protect workers
from the risks of commuting to which all employees of any
employer are exposed.?

In rejecting Holsapple’s argument that he was acting within
the course and scope of his employment at the time of his
injury, the district court relied on Sassaman v. Pennsylvania R.
Co.,*' Metropolitan Coal Company v. Johnson,”* and Getty v.

13 See Erie R. R. Co. v. Winfield, supra note 6.
See Carter v. Union Railroad Company, supra note 12.

15 See, Shenker v. Baltimore & Ohio R. Co., 374 U.S. 1, 83 S. Ct. 1667, 10
L. Ed. 2d 709 (1963); Kooker v. Pittsburgh & Lake Erie Railroad Co.,
258 F.2d 876 (6th Cir. 1958); Chicago Great Western Railway Company v.
Casura, 234 F.2d 441 (8th Cir. 1956).

16 See Empey v. Grand Trunk Western R. Co., 869 F.2d 293 (6th Cir. 1989).
See, also, Bountiful Brick Co. v. Giles, 276 U.S. 154, 48 S. Ct. 221, 72 L.
Ed. 507 (1928); Carter v. Union Railroad Company, supra note 12.

Caillouette v. Baltimore & Ohio Chicago Terminal R., supra note 9.
See Schneider v. National R.R. Passenger Corp., supra note 7.
Caillouette v. Baltimore & Ohio Chicago Terminal R., supra note 9.

See, Ponce v. Northeast Illinois Regional Commuter R.R., supra note 6;
Caillouette v. Baltimore & Ohio Chicago Terminal R., supra note 9.

Sassaman v. Pennsylvania R. Co., supra note 7.
22 Metropolitan Coal Company v. Johnson, 265 F.2d 173 (1st Cir. 1959).
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Boston and Maine Corporation.” The facts of those cases are
distinguishable from the facts in the case at bar.

In Sassaman v. Pennsylvania R. Co.,* a railroad worker was
injured when he stepped off one of his employer’s trains, 9
miles from the jobsite, while returning home from work. The
trains were open to the general public as a mode of transporta-
tion. The employee’s injury occurred far away from his jobsite.
Nevertheless, the injured employee insisted that the FELA
applied because he was still on his employer’s premises when
he was injured. The court disagreed:

[T]he condition which makes possible a claim for inju-
ries suffered as in the course of employment but which
are actually received on premises away from the employ-
ee’s place of employment is the fact that the employee
must, of necessity, traverse such other premises in order
to reach or depart from the place of the discharge of
his duties.”
The court explained that the deciding fact was not whether the
employee was injured on employer property. To illustrate, the
court noted that if an employee is injured while on property
adjacent to employer property, but his or her employer has
knowledge and consents to the use of the adjacent property,
then the employee is discharging a duty incident to his employ-
ment and the FELA would apply.® In Metropolitan Coal
Company v. Johnson,”” employing the rationale in Sassaman,
the court held that an employee possessing a free pass and
injured while commuting to work aboard an express train
owned by his employer, but open to the public, was not within
the scope of employment. The court reasoned that although
the employee was on his employer’s premises when injured,
he was not on a part of the premises which was necessary for
him to reach work. Further, the court stressed that while riding

23 Getty v. Boston and Maine Corporation, 505 F.2d 1226 (1st Cir. 1974).
24 Sassaman v. Pennsylvania R. Co., supra note 7.

2 Id. at 953.

26 Sassaman v. Pennsylvania R. Co., supra note 7.

27 Metropolitan Coal Company v. Johnson, supra note 22.
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on the passenger train, the employee was not exposed to any
greater hazards than any of the other passengers who were
not employees.

The employee in Getty v. Boston and Maine Corporation®
was likewise injured while riding a commuter train owned by
his employer but open to the public. However, the employee
in Getty tried to distinguish his case by arguing that recently
fallen snow made any alternative mode of transportation to
work impossible. In other words, the employee argued that he
was compelled to ride his employer’s train due to inclement
weather and that therefore, the FELA applied. In rejecting this
argument, the court reasoned that the employee’s decision to
use his employer’s train to get to work did not stem directly
from a specific requirement of his job or from a specific
understanding between himself and his employer regarding his
mode of transportation.” In conclusion, the court stated, “We
perceive no reason why he should receive favored treatment
simply because he happened to be employed by the operator of
the public conveyance.”®

Unlike the facts of this case, all three of the aforementioned
cases involve a situation where an employee is injured a great
distance from his jobsite by means of one of his employer’s
passenger trains. We find the traversing cases more appli-
cable to the facts of this case. For instance, in Erie R. R. Co.
v. Winfield,”' the U.S. Supreme Court applied the traversing
rule where an employee was struck and killed by a switch
engine shortly after he had put his engine away for the night
and was crossing the carrier’s yard on his way home. The
Court held that in leaving the carrier’s yard at the close of his
day’s work, the employee was engaged in a “necessary inci-
dent of his day’s work™ and was, thus, discharging a duty of
his employment.*

8 Getty v. Boston and Maine Corporation, supra note 23.
»Id.

30 Id. at 1228.

31 Erie R. R. Co. v. Winfield, supra note 6.

21d., 244 U.S. at 173.
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Following this reasoning, the court in Morris v. Pennsylvania
R. Co.* noted that the deceased employee was acting within
the course and scope of his employment when killed on his
employer’s property shortly before he was to report for work.

In Caillouette v. Baltimore & Ohio Chicago Terminal R.,*
the Seventh Circuit Court of Appeals held that a switchman
employed by the railroad was within the course and scope of
employment when he tripped over wires while crossing his
employer’s premises to report for duty. The court explained
that the employee ‘“had to, of necessity, cross some part of the
worksite to reach the place where he was to report” to work.*
Central to the court’s conclusion that the employee was injured
in the course and scope of his employment was the fact that
he was injured in an area not open to the public and was thus
subjected to dangers beyond those experienced by the general
commuting public.*®

In Carter v. Union Railroad Company,”” a Union Railroad
Company (Union Railroad) employee was injured on his way
into work while traversing property owned by another cor-
poration. Union Railroad was aware that its employees rou-
tinely traversed this property. The property owner had, in fact,
entered into an agreement with Union Railroad whereby Union
Railroad was given permission for its employees to traverse the
property in exchange for Union Railroad’s agreement to indem-
nify the property owner. Union Railroad did not, however,
have any authority or control over the property. Nor did it bear
any responsibility for maintaining the property. In concluding
that the FELA applied, the court said: “While the parking lot
used and the property crossed by [the employee] belonged to
[another], the use thereof by railroad employees was within the
expectations and intentions of the railroad. [Union Railroad]
went to great lengths to make the parking lot available to its

37

3 Morris v. Pennsylvania R. Co., 187 F.2d 837 (2d Cir. 1951).
Caillouette v. Baltimore & Ohio Chicago Terminal R., supra note 9.
3 1d. at 246.

3 1d.

Carter v. Union Railroad Company, supra note 12.
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employees.”®® The court went on to conclude that the FELA
imposes a nondelegable duty to use reasonable care to furnish
a safe place to work.* Further, the court held that this duty
extends beyond the employer’s premises to property which
employees are encouraged or required to use and which a third
person, rather than the employer, has a primary obligation
to maintain.*

Although no Nebraska decision has considered whether an
employee is acting within the course and scope of employ-
ment for purposes of applying the FELA, we have considered
whether an employee is acting within the course and scope of
employment for workers’ compensation purposes. In La Croix
v. Omaha Public Schools,*' the plaintiff was encouraged by her
employer to park in a parking lot not owned by the employer
and to use a shuttle service supplied by the employer to get to
her work premises. While on her way to board the shuttle bus,
the plaintiff fell in the parking lot and was injured. We held
that by encouraging employees to park in the lot and providing
transportation to the workplace from the lot, the employer cre-
ated a condition under which its employees would necessarily
encounter hazards while traveling to the premises where they
work. We concluded that there was a distinct and causal con-
nection between the employer’s sponsoring of the parking lot
and the plaintiff’s injury. Because of this causal connection, we
concluded the plaintiff’s injury arose out of and in the course
of her employment.

In a case arising under the Utah Workmen’s Compensation
Act, the court in Bountiful Brick Co. v. Giles** provided a use-
ful discussion of the scope of employment. The court stated:

[EJmployment includes not only the actual doing of the
work, but a reasonable margin of time and space neces-
sary to be used in passing to and from the place where the

8 Id. at 210.

¥ 1d.

40 Carter v. Union Railroad Company, supra note 12.
41 La Croix v. Omaha Public Schools, supra note 3.
2 Bountiful Brick Co. v. Giles, supra note 16.
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work is to be done. If the employee be injured while pass-
ing, with the express or implied consent of the employer,
to or from his work by a way over the employer’s prem-
ises, or over those of another in such proximity and rela-
tion as to be in practical effect a part of the employer’s
premises, the injury is one arising out of and in the course
of the employment as much as though it had happened
while the employee was engaged in his work at the place
of its performance.*

Although Bountiful Brick Co. was decided under Utah’s work-

ers’ compensation laws, it has been cited with approval by sev-

eral other courts in the FELA context and is instructive.*

We conclude that Holsapple was injured while in the course
and scope of his employment. At the time of his injury,
Holsapple was within close proximity to the yard office. His
injury occurred while he was on his way to report for duty and
occurred shortly before he was scheduled to report for duty. It
was a necessary incident of the workday for Holsapple to walk
from his car to the yard office to report for duty.

[11] In walking from his car to report for duty, Holsapple
was exposed to dangers and risks not shared by the general
public. The alleyway was not open to the general public. UP
strategically placed signs restricting the use of the alleyway to
UP employees. Further, UP was fully aware that its employees
routinely traversed the alleyway to and from the east lot. Not
only was UP fully aware that its employees routinely traversed
the alleyway, but UP has restricted the access to the alleyway to
UP employees as evidenced by the signs. And in doing so, UP
has effectively encouraged its employees to use the alleyway.
There is a distinct causal connection between UP’s encourag-
ing its employees to traverse the alleyway and Holsapple’s
injury. As already discussed, where an employer knows and
implicitly encourages its employees to traverse another’s prop-
erty nearby to get to and from the jobsite, that employer cannot
avoid liability under the FELA simply by reason of the fact that
it does not own the property. For these reasons, we conclude

4 1d., 276 U.S. at 158.

4 See Caillouette v. Baltimore & Ohio Chicago Terminal R., supra note 9.
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that the district court should not have granted summary judg-
ment in favor of UP.

CONCLUSION
Based on the facts of this case, we conclude that the princi-

ples set forth in the commuter cases are not applicable. Rather,
we conclude that the facts of this case fit within the traversing
line of cases and that therefore, Holsapple’s injury occurred
within the course and scope of his employment for purposes of
the FELA. As such, UP was not entitled to judgment as a mat-
ter of law. We reverse the summary judgment entered in UP’s
favor and remand the cause for further proceedings.

REVERSED AND REMANDED FOR

FURTHER PROCEEDINGS.

ANNE UNDERHILL, APPELLANT, V.
SHILOH HOBELMAN, APPELLEE.
776 N.W.2d 786

Filed December 18, 2009. No. S-09-150.

1. Summary Judgment. Summary judgment is proper if the pleadings and admis-
sible evidence offered at the hearing show that there is no genuine issue as to any
material facts or as to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment was granted, giving that party the benefit of all reasonable
inferences deducible from the evidence.

3. Statutes: Appeal and Error. Statutory interpretation is a question of law, which
an appellate court resolves independently of the trial court.

4. Statutes: Judicial Construction: Legislature: Presumptions: Intent. Where
a statute has been judicially construed and that construction has not evoked an
amendment, it will be presumed that the Legislature has acquiesced in the court’s
determination of the Legislature’s intent.

Appeal from the District Court for Lancaster County: ROBERT
R. OttE, Judge. Affirmed.

Gary J. Nedved and Joel Bacon, of Keating, O’Gara, Nedved
& Peter, P.C., L.L.O., for appellant.
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PER CURIAM.
NATURE OF CASE

The sole issue in this appeal is whether an amendment to
Neb. Rev. Stat. § 54-601 (Reissue 2004), which inserted the
word “injuring” to the list of recoverable actions, expands the
statute’s coverage to include damages caused by a dog’s play-
ful or mischievous behavior. Anne Underhill filed a complaint
against Shiloh Hobelman, seeking damages for injuries she
sustained when Hobelman’s dog ran into her knee, causing
her to fall. Underhill appeals the district court’s order grant-
ing partial summary judgment in favor of Hobelman. The
district court concluded that Hobelman was not strictly liable
pursuant to § 54-601 for Underhill’s injuries, because the dog
was not acting maliciously. We affirm the decision of the dis-
trict court.

BACKGROUND

The facts of this case are undisputed. Underhill and Hobelman
are friends. On December 31, 2005, Underhill went to meet
Hobelman at his dormitory room so that the two could go out
for dinner. Underhill parked her car and, as she was walk-
ing toward Hobelman’s dormitory room, she saw Hobelman’s
mother walking Brady, Hobelman’s golden retriever. Brady
has been trained to assist Hobelman with his day-to-day tasks,
and Brady responds to both verbal commands and hand ges-
tures. Brady recognized Underhill and began wagging his
tail. Because Underhill was familiar with Brady, Hobelman’s
mother let him off his leash to greet Underhill.

Once Brady was off the leash, he started running toward
Underhill. Underhill testified at her deposition that Brady was
not running at her in a threatening manner and that he did not
display any intent to harm her. However, Brady was running
very fast and he ran into Underhill’s left knee, causing her
to lose her balance and fall. As a result of this fall, Underhill
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suffered injuries to her knee, which required surgery. Because
Underhill could no longer afford her medical bills, she filed
suit against Hobelman.

Underhill filed suit against Hobelman, asserting two theories
of recovery: strict liability pursuant to § 54-601 and negli-
gence. Underhill subsequently dismissed her cause of action
for negligence. Underhill’s main argument on appeal is that
the amendment to § 54-601 inserting the word “injuring” to
the list of recoverable damages expands the scope of coverage
to include damages caused from a dog’s playful or mischie-
vous behavior.

The district court concluded that the amendment to § 54-601
was not intended to expand coverage from injuries sustained
from a dog’s playful or mischievous conduct. In so conclud-
ing, the district court explained that it is bound by the doctrine
of vertical stare decisis and that thus, it relied on previous
case law interpreting § 54-601 to exclude from its coverage
the playful and mischievous acts of dogs. Underhill appealed,
and we granted her petition to bypass the Nebraska Court
of Appeals.

ASSIGNMENT OF ERROR
Underhill alleges, restated and consolidated, that the district
court erred in granting partial summary judgment in favor of
Hobelman, concluding that Hobelman was not strictly liable
pursuant to § 54-601 because his dog was acting playfully and
not maliciously.

STANDARD OF REVIEW

[1,2] Summary judgment is proper if the pleadings and
admissible evidence offered at the hearing show that there is
no genuine issue as to any material facts or as to the ultimate
inferences that may be drawn from those facts and that the
moving party is entitled to judgment as a matter of law.! In
reviewing a summary judgment, an appellate court views the
evidence in the light most favorable to the party against whom

U Erickson v. U-Haul Internat., 278 Neb. 18, 767 N.W.2d 765 (2009).
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the judgment was granted, giving that party the benefit of all
reasonable inferences deducible from the evidence.?

[3] Statutory interpretation is a question of law, which an
appellate court resolves independently of the trial court.’

ANALYSIS
This appeal turns on our application of § 54-601, which pro-

vides in relevant part that

the owner or owners of any dog or dogs shall be liable

for any and all damages that may accrue (1) to any person

. . . by reason of having been bitten by any such dog or

dogs and (2) to any person . . . by reason of such dog or

dogs killing, wounding, injuring, worrying, or chasing

any person or persons.
In Donner v. Plymate,* we reasoned that “the Legislature was
fully aware of the need for protection from the intentional,
deliberate, and purposeful acts of dogs and as a result restricted
[§ 54-601] to those acts manifesting such qualities.” As a
result, we held that § 54-601 excluded strict liability for dam-
ages caused by “playful and mischievous acts of dogs.”

Underhill does not argue that our holding in Donner was

incorrect. Rather, Underhill argues that 1992 Neb. Laws, L.B.
1011, abrogated our holding in Donner by adding the word
“injuring” to the list of harms that could support liability. We
agree with the general presumption that the Legislature, in
adopting an amendment, intended to make some change in the
existing law and that we should give effect to that change.® But
the legislative record does not support Underhill’s interpreta-
tion of L.B. 1011.

2 1d.

3 Metropolitan Comm. College Area v. City of Omaha, 277 Neb. 782, 765
N.W.2d 440 (2009).

4 Donner v. Plymate, 193 Neb. 647, 649-50, 228 N.W.2d 612, 614 (1975).

5 Id. at 650, 228 N.W.2d at 614. Accord Holden v. Schwer, 242 Neb. 389,
495 N.W.2d 269 (1993).

¢ See No Frills Supermarket v. Nebraska Lig. Control Comm., 246 Neb. 822,
523 N.W.2d 528 (1994).
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Instead, the legislative record makes clear that L.B. 1011
was prompted by a court decision in which an injured person
had been unable to recover for a broken hip that had alleg-
edly been caused by a dog, because it was not a “wound”
within the meaning of § 54-601.7 The purpose of L.B. 1011
was to expand the scope of § 54-601 to include “internal
damages even if there are no external damages caused by the
owner’s dog.”® It did not address Donner, either implicitly
or explicitly.

[4] When we judicially construe a statute and that con-
struction fails to evoke an amendment, we presume that the
Legislature has acquiesced in our determination of its intent.’
And we presume that when we have construed a statute and the
same statute is substantially reenacted, the Legislature gave to
the language the significance we previously accorded to it.!°
Nothing in the plain language of L.B. 1011, or its legislative
history, rebuts the presumption that the Legislature acquiesced
to our holding in Donner and reenacted § 54-601 without
affecting that holding. We find no merit to Underhill’s assign-
ment of error.

CONCLUSION
Relying on our holding in Donner, the district court cor-
rectly granted summary judgment for Hobelman. The judgment
of the district court is affirmed.
AFFIRMED.
WRIGHT, J., not participating.

7 See, generally, Agriculture Committee Hearing, L.B. 1011, 92d Leg., 2d
Sess. (Jan. 28, 1992).

8 Introducer’s Statement of Intent, L.B. 1011, Agriculture Committee, 92d
Leg., 2d Sess. (Jan. 28, 1992).

° See Lagemann v. Nebraska Methodist Hosp., 277 Neb. 335, 762 N.W.2d
51 (2009).

10" See Brown v. Kindred, 259 Neb. 95, 608 N.W.2d 577 (2000).

McCorMACK, J., dissenting.

I respectfully dissent.

This appeal turns on our application of § 54-601, which was
revised in 1992 and provides in relevant part that
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the owner or owners of any dog or dogs shall be liable
for any and all damages that may accrue (1) to any person
. .. by reason of having been bitten by any such dog or
dogs and (2) to any person . . . by reason of such dog or
dogs killing, wounding, injuring, worrying, or chasing
any person Or persons.
Prior to 1992, the word “injuring” was not in the statute. Given
the current plain and unambiguous language of § 54-601, 1
would impose liability where a person was injured by a dog
without regard to the intent of the dog at the moment of
impact. Thus, in the instant case, I would reverse.

Donner v. Plymate,' upon which the district court relied, was
decided in 1975 under the 1961 version of the statute, which
did not include the word “injuring.” At issue in Donner was
whether the statute then in effect supported liability when a
plaintiff was hurt by a dog that was simply being playful. In
Donner, we noted that prior to passage of § 54-601 at common
law, a plaintiff suing a dog owner for damage inflicted by a dog
was required to prove that the dog owner had knowledge of the
dangerous propensities of the dog.> In other words, every dog
was entitled to “‘one free bite.””® However, § 54-601 created a
cause of action based upon strict liability on the part of a dog
owner and we have consistently referred to § 54-601 as a strict
liability statute.*

In Donner, we stated that the enactment of § 54-601
“removed the common law restriction of proving scienter or
knowledge of the dangerous propensities of dogs, but only as
it applied to the actions of dogs specified in the statute.”> We
then discussed the statutory terms then in effect, which created
strict liability for damages inflicted by a dog that was biting,

' Donner v. Plymate, 193 Neb. 647, 228 N.W.2d 612 (1975).
2 See, e.g., Netusil v. Novak, 120 Neb. 751, 235 N.W. 335 (1931).

3 See State v. Ruisi, 9 Neb. App. 435, 442, 616 N.W.2d 19, 26 (2000), disap-
proved on other grounds, State v. Decker, 261 Neb. 382, 622 N.W.2d 903
(2001).

4 See, e.g., Kenney v. Barna, 215 Neb. 863, 341 N.W.2d 901 (1983); Paulsen
v. Courtney, 202 Neb. 791, 277 N.W.2d 233 (1979).

5 Donner v. Plymate, supra note 1, 193 Neb. at 649, 228 N.W.2d at 614.
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“killing, wounding, worrying, or chasing” a person or domestic
animal.® We examined the definitions of those terms, each of
which we determined implied an aggressive act by the dog. We
therefore concluded that when the words which were then pres-
ent in the statute were read together, they impliedly excluded
playful and mischievous acts of dogs.’

The language upon which we based our holding in Donner
and subsequent cases was amended by 1992 Neb. Laws, L.B.
1011. Evidently, the Legislature found § 54-601 wanting and
expanded the scope of § 54-601 to include liability for a
dog’s “injuring” of a person or domestic animal. We are now
asked to examine and apply the language of § 54-601 as it
was revised in 1992 to the facts of this case, which facts the
parties agree involve an injury to Hobelman by a dog not act-
ing viciously.

As an initial matter, we note that to “injure” someone simply
means to “do physical harm or damage.”® Thus, unlike the lan-
guage we relied upon in Donner, injure does not imply intent,
aggression, or malice on the part of the dog. In fact, the word
“injury” is commonly used in law to describe the physical con-
sequences of an accident,’ and the phrase “accidental injury” is
regularly used and understood."

We are aware that forms of the word “injuring” are used
in other state statutes dealing with dogs harming humans.
The courts in other states commonly conclude that where
the word “injure” is included in the statute, strict liability is
imposed without reference to the malice of the dog. In Boitz
v. Preblich,"" the court stated that “[t]he statutory language

6 Id. at 650, 228 Neb. at 614.

7 Id.

8 Concise Oxford American Dictionary 460 (2006).

° See, e.g., Neb. Rev. Stat. §§ 48-101 and 48-151(4) (Reissue 2004).

10" See, e.g., Busch v. Omaha Pub. Sch. Dist., 261 Neb. 484, 623 N.W.2d 672
(2001).

" Boitz v. Preblich, 405 N.W.2d 907, 910 (Minn. App. 1987). See, similarly,
Fifer v. Dix, 234 Wis. 2d 117, 608 N.W.2d 740 (Wis. App. 2000); Meunier
v. Ogurek, 140 Wis. 2d 782, 412 N.W.2d 155 (Wis. App. 1987).
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[injuries] does not indicate a limitation to vicious attacks” and
that “injuries inflicted by a dog outside the scope of a vicious
attack are not, as a matter of law, excluded from coverage
under the statute.”

In Donner, we reasoned that the actions listed in § 54-601
then in effect implied that our strict liability statute did not
apply to playful or mischievous acts of dogs. Whatever may
have been the merits of this court’s reasoning in Donner,
that reasoning is not applicable to the amended language of
§ 54-601, the plain language of which permits recovery for
accidental injuries.

As noted, at common law, a dog owner was liable if he or
she knew of a dog’s “vicious or mischievous propensities” and
failed to protect others from injury.'? Section 54-601 removed
the common-law restriction of proving the owner’s knowledge
of the dog’s propensities. Considering a similar development,
the Florida Supreme Court observed in a dogbite case that
“‘the subject [Florida] statute modified the common law, in
that it makes the dog owner the insurer against damage by
his dog with certain exceptions’” and that the statute “‘super-
sedes the common law, only in those situations covered by
the statute.””!3

By the addition of “injuring,” the current plain and unam-
biguous statutory language implies no distinction based upon
whether the plaintiff’s injury resulted from hostile or playful
behavior on the part of the dog. The 1992 amendment to this
strict liability statute added an additional situation which was
covered by the statute and one which is not implicitly aggres-
sive. Under § 54-601, liability will be imposed by reason of a
dog injuring a person. As the court stated in Fifer v. Dix,'* “it
is not our role to create exceptions to the operation of a strict
liability statute by ‘implication or statutory construction.”” As

12 Netusil v. Novak, supra note 2, 120 Neb. at 754, 235 N.W. at 337 (empha-
sis supplied).

3 Donner v. Arkwright-Boston Manufacturers Mut., 358 So. 2d 21, 24 (Fla.
1978).

4 Fifer v. Dix, supra note 11, 234 Wis. 2d at 125, 608 N.W.2d at 744.
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the court stated in Meunier v. Ogurek," the liability of “dog
owners depends on the terms of the statute, not on judge-made
law.” The current terms of § 54-601 do not require the court,
or the trier of fact, to make the difficult evaluation of a dog’s
intent in inflicting injury,'¢ although the trier of fact may be
asked to decide whether the dog was provoked,'” or whether
the plaintiff was aware of the dog’s propensities and assumed
the risk of injury.'® But those issues have not been presented in
this appeal.

I conclude that the district court erred in entering summary
judgment based upon this court’s decision in Donner and not
the plain language of the current version of § 54-601. And I
would therefore reverse the judgment of the district court and
remand the cause for further proceedings.

MiLLER-LERMAN, J., joins in this dissent.

15 Meunier v. Ogurek, supra note 11, 140 Wis. 2d at 786, 412 N.W.2d at
156.

18 Holden v. Schwer, 242 Neb. 389, 495 N.W.2d 269 (1993) (White, J.,
dissenting).

7" Paulsen v. Courtney, supra note 4.
18 See Corley v. Hubbard, 129 Neb. 38, 260 N.W. 551 (1935).
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A MINOR CHILD, APPELLEE AND CROSS-APPELLANT, V.
LinDA OLSEN, PARENT AND NEXT FRIEND OF
JacoB OLSEN, A MINOR CHILD, AND
JacoB OLSEN, APPELLANTS
AND CROSS-APPELLEES.

777 N.W.2d 54

Filed December 24, 2009. No. S-09-003.

1. Directed Verdict: Evidence. A directed verdict is proper at the close of all the
evidence only when reasonable minds cannot differ and can draw but one con-
clusion from the evidence, that is, when an issue should be decided as a matter
of law.

2. Jury Instructions: Appeal and Error. Whether a jury instruction is correct is a
question of law, which an appellate court independently decides.
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3. Parent and Child. The parent-child relationship is a special relationship that can
require parents in some circumstances to control the conduct of their child.

4. Parent and Child: Liability. Parents can be liable for failing to exercise reason-
able care to prevent injury to others only when their child has a dangerous habit
of causing harm to others and the parents know of the child’s habitual, danger-
ous propensity.

5. Negligence: Parent and Child: Liability. Parents are not liable for negligent
supervision where the record lacks any evidence indicating the parents were
aware the child was prone to commit the particular act or course of conduct
which led to the plaintiff’s injury.

Appeal from the District Court for Kearney County: STEPHEN
R. ILLinGwoRTH, Judge. Reversed and vacated in part, and cause
remanded for further proceedings.

Betty L. Egan and Richard C. Gordon, of Walentine, O’ Toole,
McQuillan & Gordon, for appellants.

Maren Lynn Chaloupka, of Chaloupka, Holyoke, Hofmeister,
Snyder & Chaloupka, and Bryan S. McQuay, of Person &
McQuay, for appellee.

HEeavican, C.J., WRicHT, CoNNOLLY, GERRARD, STEPHAN,
McCormAcK, and MILLER-LERMAN, JJ.

PER CURIAM.

NATURE OF THE CASE

Virginia Sinsel, mother and next friend of Heidi Sinsel,
sued the appellants, Jacob Olsen, a minor, and his mother,
Linda Olsen. Sinsel claimed Jacob was negligent in throw-
ing fireworks at Heidi and injuring her. She also claimed that
Olsen was negligent in failing to supervise him. The district
court overruled Olsen’s motion for a directed verdict regard-
ing Sinsel’s claim of negligent supervision. The jury returned
separate verdict forms, awarding Sinsel $50,000 for Jacob’s
negligence and $75,000 for Olsen’s negligence.

The issues are whether the court erred in failing to (1)
find, as a matter of law, that the evidence was insufficient to
show Olsen’s negligent supervision and (2) instruct the jury to
allocate negligence between Olsen and Jacob for Heidi’s non-
economic damages.
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BACKGROUND

Facts RELEVANT To CLAIM OF JACOB’S NEGLIGENCE

On July 4, 2005, Jacob, who was then age 15, attended a
fireworks display in Minden, Nebraska; Olsen did not accom-
pany him. He brought his own fireworks and, at some point,
threw fireworks toward a group of teenagers, injuring Heidi.
Heidi was sitting in a golf cart with friends when she was
struck by particles from the fireworks that Jacob had thrown.
The particles burned Heidi on her chest and neck. The injury
left a small scar on her chest.

Facts RELEVANT TO NEGLIGENT SUPERVISION CLAIM

To support her negligent supervision claim, Sinsel presented
evidence of Jacob’s behavior problems after his parents sepa-
rated, his conflicts with Olsen, and Olsen’s difficulty in con-
trolling his behavior.

Jacob’s parents separated in 2002, and divorced in 2004.
During their separation, Olsen had custody of Jacob during
the week. In January 2004, when he was age 13, the police
responded to a call at a middle school basketball game because
Jacob had displayed a pocketknife while engaging in name-
calling with students from another school. Olsen grounded
Jacob for 2 weeks.

When Jacob was 14, his father cosigned on a loan so Jacob
could purchase a pickup. Jacob paid for his pickup by work-
ing for his father’s feedlot company. Olsen, however, did not
allow Jacob to drive on his school driving permit unless she
was with him because she was concerned that he would not
drive safely or would drive to places other than school. But
in August 2004, Jacob drove his pickup to school and had an
accident in the parking lot. The other driver claimed that Jacob
backed his pickup into her vehicle; he denied it. According to
Jacob, the other vehicle had a scratched bumper and the police
could not determine that he had backed his pickup into the
other vehicle.

Olsen admitted that Jacob had been a rebellious teenager
and made bad decisions. She and Jacob had had arguments
over his behavior problems, some of which had become physi-
cal. In October 2004, Olsen confronted Jacob about driving his



SINSEL v. OLSEN 41
Cite as 279 Neb. 38

pickup to a place she had told him not to go, but he had left
while she was still at work. When Olsen tried to take his keys
away, he pushed or shoved her, causing her to fall and hit the
back of her head. She got up and slapped him. Jacob went to
his father’s house, and his father called the police.

Later, in May 2005, one of Jacob’s teachers wrote on his
progress report that his behavior and attitude needed monitor-
ing. Also, a teacher had previously told Olsen during a parent
conference that Jacob had behavior problems. Olsen testified
that she tried to monitor Jacob closely to make him behave, do
his homework, and be at home. Jacob stated that Olsen made
him do many chores.

Jacob testified that Olsen occasionally permitted him to
go out alone. About a week before Heidi was injured, Olsen
allowed Jacob to go out unsupervised for an hour or two.
During this time, someone reported to the police that Jacob,
while a passenger in another minor’s vehicle, was throwing
fireworks out the window into a residential yard. A police
officer issued him a warning but did not contact Olsen. Olsen
was not aware that Jacob had obtained fireworks or that he had
thrown them into a residential yard until the night of July 4,
2005—when officers came to her house to tell her Heidi had
been burned.

PRETRIAL PROCEEDINGS AND JURY’S AWARDS

Before trial, the court sustained Sinsel’s motion for partial
summary judgment, finding that Jacob was negligent as a mat-
ter of law. It overruled Olsen and Jacob’s motions for summary
judgment. The court did not instruct the jury to allocate negli-
gence between Olsen and Jacob. On separate verdict forms, the
jury returned an award for Sinsel against Jacob for $50,000 and
against Olsen for $75,000.

ASSIGNMENTS OF ERROR
Olsen and Jacob assign, restated, that the court erred in
overruling their motion for directed verdict on the negligent
supervision claim, failing to properly instruct the jury on the
allocation of negligence, and entering judgment on an exces-
sive verdict.
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On cross-appeal, Sinsel assigns that the court erred in assess-
ing prejudgment interest using the rate in effect on the day of
the judgment.

STANDARD OF REVIEW
[1] A directed verdict is proper at the close of all the evi-
dence only when reasonable minds cannot differ and can draw
but one conclusion from the evidence, that is, when an issue
should be decided as a matter of law.'
[2] Whether a jury instruction is correct is a question of law,
which we independently decide.?

ANALYSIS

JacoB’s NEGLIGENCE WAS NOT REASONABLY FORESEEABLE
[3] Under the Restatement (Second) of Torts,® the parent-
child relationship is a special relationship that can require
parents in some circumstances to control the conduct of
their child.
Section 315 of the Restatement provides:

There is no duty so to control the conduct of a third
person as to prevent him from causing physical harm to
another unless

(a) a special relation exists between the actor and the
third person which imposes a duty upon the actor to con-
trol the third person’s conduct, or

(b) a special relation exists between the actor and the
other which gives to the other a right to protection.*

The parent-child relation is a special relationship under
§ 315(a).’ Section 316 of the Restatement provides:

A parent is under a duty to exercise reasonable care

so to control his minor child as to prevent it from

' Aon Consulting v. Midlands Fin. Benefits, 275 Neb. 642, 748 N.W.2d 626
(2008).

2 See Karel v. Nebraska Health Sys., 274 Neb. 175, 738 N.W.2d 831
(2007).

3 See Restatement (Second) of Torts § 315 (1965).
4 Id. at 122.

3 See id., comment c.



SINSEL v. OLSEN 43
Cite as 279 Neb. 38

intentionally harming others or from so conducting itself
as to create an unreasonable risk of bodily harm to them,
if the parent

(a) knows or has reason to know that he has the ability
to control his child, and

(b) knows or should know of the necessity and oppor-
tunity for exercising such control.®

[4,5] Relying on these provisions, we concluded in Popple
v. Rose,” that a parent can have a duty to warn third persons of
their child’s past conduct to protect them from harm in limited
situations. But we recognized that parents are not liable for
failing to control their children’s conduct to prevent injury to
others in the same way owners are responsible for harboring
a vicious animal. And we specifically stated that courts have
“refused to impose liability in situations where the child was
generally incorrigible, heedless, or vicious.”® We held that
parents can be liable for failing to exercise reasonable care to
prevent injury to others only when their child has a dangerous
habit of causing harm to others and the parents know of the
child’s “habitual, dangerous propensity.”® In contrast, parents
are not liable for negligent supervision where the record lacks
any evidence indicating the parents were aware the child was
prone to commit the particular act or course of conduct which
led to the plaintiff’s injury.!”

In Popple, the evidence showed that the parents knew their
son had a history of physically violent behavior. But they did
not know he had a habitual propensity to commit a sexual
assault or sexual abuse. We concluded that the parents had no
duty to warn of an unknown dangerous sexual propensity. This
reasoning tracks the comments to the Restatement’s § 316 and
decisions from other jurisdictions.

¢ Restatement, supra note 3, § 316 at 123-24.

7 Popple v. Rose, 254 Neb. 1, 573 N.W.2d 765 (1998).
8 1d. at 9, 573 N.W.2d at 770.

 See id. at 10, 573 N.W.2d at 771.

10" See id.
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Comment a. to § 316 provides that parents are responsible
for their child’s conduct if they have the ability to control it.!!
But comment b. clarifies that

[t]he duty of a parent is only to exercise such ability to
control his child as he in fact has at the time when he
has the opportunity to exercise it and knows the neces-
sity of so doing. The parent is not under a duty so to
discipline his child as to make it amenable to parental
control when its exercise becomes necessary to the
safety of others.!?

So parents who have the ability to restrain or correct their
child have a duty to do so when their child’s conduct is pos-
ing an obvious danger to others in their presence. And we
recognize that some courts have held that parents can be liable
for failing to take steps to correct or restrain a child’s conduct
when they know the child has a dangerous habit that is likely
to cause injury to others.

For instance, in Popple,"* we discussed a case in which
the father knew his 7-year-old child habitually struck other
children in the face with a stick but had encouraged, rather
than restrained, this behavior, thus condoning the act.!* We
discussed another case in which the court held that the par-
ents could be liable for failing to warn a babysitter that their
4-year-old child had a habit of violently attacking and throw-
ing himself against other people.”” But we did not apply this
line of cases in Popple because the plaintiff could not show
foreseeability: the parents did not know of any dangerous
sexual propensity. Consistent with our discussion in Popple,
other courts have generally held that the child must have a
habit of wrongdoing which gives the parent reason to know
with some specificity of a present opportunity and need

' Restatement, supra note 3, § 316, comment a.

12 Jd., comment b. at 124.

13 Popple, supra note 7.

4 See Norton v. Payne, 154 Wash. 241, 281 P. 991 (1929).

15 See Ellis v. D’Angelo, 116 Cal. App. 2d 310, 253 P.2d 675 (1953). See,
also, Condel v. Savo, 350 Pa. 350, 39 A.2d 51 (1944).
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to restrain the child to prevent some imminently foresee-
able harm.'®

For example, the Alaska Supreme Court affirmed summary
judgment for the parents against a negligent supervision claim.
There, the defendant’s 17-year-old son murdered two other
boys with a stolen gun during a verbal altercation.!” The boy
had been emotionally disturbed since childhood, and when he
was 15, he had shot another boy in the hand with a stolen gun
and been placed on probation. Five months before the murders,
but unknown to his parents, he and his friends had beaten
another boy with a bat and a cane at a party. But at the time
of the murders, the evidence showed nothing that should have
led the parents to foresee a specific need to keep their son from
hurting someone.

The court noted that many courts have recognized that
parents have diminished ability and opportunity to control
the conduct of their older children. It agreed that parents
could have an opportunity to control a child even if they were
not present at the precise moment that a tort occurs. And it
agreed that the parents were on general notice of the child’s
dangerous propensities. But it held that a plaintiff must show
more than the parents’ general knowledge of a child’s danger-
ous propensity.!®

Here, Jacob’s past rebellious conduct did not show a habitual
dangerous propensity that would have put Olsen on notice that
Jacob would throw fireworks at others. And clearly, a child’s
“fender bender” in a school parking lot would not alert parents
that their child might negligently harm others with fireworks.
Similarly, Olsen’s physical altercation with Jacob in October
2004 was in response to her attempt to discipline him by taking

16 See, Dinsmore-Poff v. Alvord, 972 P.2d 978 (Alaska 1999); Gissen v.
Goodwill, 80 So. 2d 701 (Fla. 1955); Norton, supra note 14.

17 See Dinsmore-Poff, supra note 16.

18 Accord, e.g., Parsons v. Smithey, 109 Ariz. 49, 504 P.2d 1272 (1973);
Barth v. Massa, 201 1ll. App. 3d 19, 558 N.E.2d 528, 146 Ill. Dec. 565
(1990); Wells v. Hickman, 657 N.E.2d 172 (Ind. App. 1995); Barrett v.
Pacheco, 62 Wash. App. 717, 815 P.2d 834 (1991); Nielsen v. Spencer, 287
Wis. 2d 273, 704 N.W.2d 390 (Wis. App. 2005).
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away his pickup. This altercation did not indicate that Jacob
might negligently harm others if permitted to attend a fire-
works display. We agree that Jacob’s display of a pocketknife
in the 2004 dispute with other students who had called him
names exhibited poor judgment. But it was not indicative of the
conduct that injured Heidi.

We conclude that all of the previous incidents of Jacob’s
misconduct failed to show that Jacob had a dangerous, habit-
ual propensity that made his throwing fireworks at Heidi
imminently foreseeable. We hold that Olsen did not have a
duty to confine him to the house to prevent an unforeseeable
act. To hold otherwise would require parents to pull an unend-
ing 24-hour guard duty because of their child’s past incorri-
gible or careless behavior. Sinsel points us to no case holding
that parents have this duty, and such a rule would be neither
reasonable nor consistent with the Restatement’s comments.
Although Jacob’s conduct the week before the fireworks
display indicated that he would obtain fireworks without per-
mission and could not be trusted to responsibly use them, the
evidence showed that Olsen did not know of his earlier con-
duct before July 4, 2005. We conclude that the district court
erred in failing to direct a verdict for Olsen on Sinsel’s claim
of negligent supervision.

THE CourT ERRED IN FAILING TO INSTRUCT
Jury TO ALLOCATE FauLt

As noted, the court did not instruct the jurors to allocate
negligence between Olsen and Jacob. Instead, the court gave
the jurors separate verdict forms for Olsen and Jacob. On the
first form, they found “for the plaintiff and against the defend-
ant Linda Olsen and assess damages at $75,000.00.” On the
second form, they found “for the plaintiff and against the
defendant Jacob Olsen and assess damages at $50,000.”

Olsen argues that the court erred in failing to instruct the
jury to allocate negligence between Olsen and Jacob. Sinsel
argues that Olsen did not object to the jury instructions or offer
an alternative.

Because we have concluded that a verdict should have been
directed for Olsen, whether the jury was properly instructed
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regarding allocation of damages may, at first glance, appear
moot. But we conclude that we must examine this issue to
determine the effect of our holding with respect to Olsen on
both Sinsel and Jacob.

The elements of damage submitted to the jury included
Heidi’s alleged past and future disfigurement, pain, and suffer-
ing. Under Nebraska’s comparative negligence statutes, these
constitute “noneconomic damages.” Where, as here, there was
no claim that multiple defendants acted as a part of a common
enterprise or plan,

the liability of each defendant for noneconomic damages
shall be several only and shall not be joint. Each defend-
ant shall be liable only for the amount of noneconomic
damages allocated to that defendant in direct proportion
to that defendant’s percentage of negligence, and a sepa-
rate judgment shall be rendered against that defendant for
that amount."

This provision contemplates a process by which the finder
of fact determines the total noneconomic damages suffered
by the plaintiff as the result of injuries proximately caused by
the negligence of multiple defendants; then, it allocates a por-
tion of the total to each defendant “in direct proportion to that
defendant’s percentage of negligence.”*

In this case, however, the court instructed the jury to deter-
mine the “nature and extent” of damages caused by the negli-
gence of each named defendant without reference to the total
noneconomic damages sustained by Heidi or the “percentage
of negligence” attributable to Jacob and Olsen. Thus, we can-
not conclude from the record that the jury determined the
total damages to be $125,000, the sum of its verdicts against
Jacob and Olsen, and we do not reach the issue of whether a
verdict in this amount would be excessive. We note, however,
that in denying the motion for new trial, the district court
expressed concern that portions of Sinsel’s closing argument,
to which no objection was made, “appealed to passion and

9 Neb. Rev. Stat. § 25-21,185.10 (Reissue 2008). See, also, Lackman v.
Rousselle, 257 Neb. 87, 596 N.W.2d 15 (1999).

200§ 25-21,185.10.
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prejudice of the jury rather than reason and logic.” We share
that concern.

But the record does establish that the jury found Heidi’s
damages to be at least $50,000, for which it found Jacob liable,
and we conclude that this amount is not excessive. Having
established her entitlement to a judgment for $50,000, fair-
ness requires that Sinsel should have an opportunity to accept
it in satisfaction of her claim as an alternative to a new trial.?!
Accordingly, we remand the cause and direct that Sinsel shall
have 10 days from the spreading of the mandate in the district
court to file acceptance of a remittitur for all amounts in excess
of $50,000. If that occurs, the judgment shall draw interest
from the date the remittitur is accepted. If Sinsel does not elect
to accept the remittitur, the district court shall conduct a new
trial limited to determining the nature, extent, and amount of
Heidi’s damages caused by Jacob’s negligence.

We also vacate the award of prejudgment interest and do
not reach the issues raised by the cross-appeal, because at this
point, Sinsel has not obtained a judgment exceeding her pre-
trial settlement offer pursuant to Neb. Rev. Stat. § 45-103.02
(Reissue 2004).

CONCLUSION
We reverse and vacate the judgment against Olsen and the
award of prejudgment interest and remand the cause for further
proceedings consistent with this opinion regarding Sinsel’s
claim against Jacob.
REVERSED AND VACATED IN PART, AND CAUSE
REMANDED FOR FURTHER PROCEEDINGS.

2l See, Kirby v. Liska, 217 Neb. 848, 351 N.W.2d 421 (1984); McMillan
Co. v. Nebraska E. G. & T. Coop., Inc., 192 Neb. 744, 224 N.W.2d 184
(1974).
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Convictions: Evidence: Appeal and Error. Regardless of whether the evidence
is direct, circumstantial, or a combination thereof, and regardless of whether
the issue is labeled as a failure to direct a verdict, insufficiency of the evidence,
or failure to prove a prima facie case, the standard is the same: In reviewing a
criminal conviction, an appellate court does not resolve conflicts in the evidence,
pass on the credibility of witnesses, or reweigh the evidence; such matters are for
the finder of fact, and a conviction will be affirmed, in the absence of prejudicial
error, if the evidence admitted at trial, viewed and construed most favorably to the
State, is sufficient to support the conviction.

Jury Instructions. Whether jury instructions given by a trial court are correct is
a question of law.

Judgments: Appeal and Error. When dispositive issues on appeal present ques-
tions of law, an appellate court has an obligation to reach an independent conclu-
sion irrespective of the decision of the court below.

Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of
an erroneous jury instruction, the appellant has the burden to show that the ques-
tioned instruction was prejudicial or otherwise adversely affected a substantial
right of the appellant.

Criminal Law: Mental Competency. The test of responsibility for crime is a
defendant’s capacity to understand the nature of the act alleged to be criminal and
the ability to distinguish between right and wrong with respect to the act.
Criminal Law: Insanity: Time. For an insanity defense, the insanity must be in
existence at the time of the alleged criminal act.

Insanity: Proof. A defendant who pleads that he or she is not responsible by
reason of insanity has the burden to prove the defense by a preponderance of
the evidence.

Verdicts: Insanity: Appeal and Error. The verdict of the finder of fact on the
issue of insanity will not be disturbed unless there is insufficient evidence to sup-
port such a finding.

Witnesses: Juries: Appeal and Error. The credibility and weight of witness
testimony are for the jury to determine, and witness credibility is not to be
reassessed on appellate review.

Evidence: Appeal and Error. Any conflicts in the evidence or questions con-
cerning the credibility of witnesses are for the finder of fact to resolve.
Self-Defense. Self-defense is a statutorily affirmative defense in Nebraska.

. To successfully assert the claim of self-defense, one must, inter alia, have
a reasonable and good faith belief in the necessity of using force.

Statutes: Judicial Construction: Legislature: Presumptions: Intent. Ordinarily,
when an appellate court judicially construes a statute and that construction fails
to evoke an amendment, it is presumed that the Legislature has acquiesced in the
court’s determination of the Legislature’s intent.
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Appeal from the District Court for Dawson County: JAMES
E. DoyLE IV, Judge. Affirmed.

Corey A. Burns for appellant.

Jon Bruning, Attorney General, and George R. Love for
appellee.

HEeavican, C.J., WRIGHT, ConNNOLLY, GERRARD, STEPHAN,
McCormAck, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

Stephen E. France appeals his convictions and sentences for
first degree murder and use of a weapon to commit a felony.
France asserts that the jury erred in rejecting his insanity
defense and in failing to find that he acted in self-defense. He
also asserts that the district court for Dawson County erred by
instructing the jury that to find France acted in self-defense, the
jury must find that he “reasonably” believed deadly force was
necessary to defend himself. We affirm France’s convictions
and sentences.

STATEMENT OF FACTS

France was charged with first degree murder and use of a
weapon to commit a felony in connection with the December
18, 2007, stabbing death of Dwayne R. Morrison. France
and Morrison were coworkers at a haymill in Gothenburg,
Nebraska. The two frequently argued with one another, particu-
larly in the week prior to Morrison’s death. On the morning of
December 18, France and Morrison had a physical altercation
in which France stabbed Morrison with a knife. Morrison died
from his injuries, which included three deep stab wounds to the
chest, with one stab penetrating the heart.

After charges were filed against France, the court granted
France’s motion for a psychological evaluation pursuant to
Neb. Rev. Stat. § 29-1823 (Reissue 2008). Dr. Bruce Gutnik
conducted a psychiatric evaluation and concluded that France
was suffering from mental illness and was not competent to
stand trial. Based on Gutnik’s report, the court, on March
24, 2008, found that France was not then competent to
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stand trial but that there was a substantial probability he
would become competent to stand trial within the foreseeable
future. The court ordered France committed to the Lincoln
Regional Center for appropriate treatment until his disability
was removed. On August 8, the court determined, based on
the opinion of Dr. Klaus Hartmann, that France was compe-
tent to stand trial.

France thereafter filed a notice of intent to rely upon a
defense that he was not responsible by reason of insanity. The
court granted the State’s motion to require France to be exam-
ined by Hartmann to determine France’s sanity at the time of
Morrison’s killing.

At trial, the State presented the testimony of coworkers of
France and Morrison who testified regarding the animosity
between the two. Jason Edgins testified that approximately
4 days before Morrison’s death, he heard France say that he
would like to kill Morrison. Edgins also testified that the day
before his death, Morrison told Edgins he feared for his life
and was going to the police to get a restraining order against
France, because France had threatened to kill Morrison and
his family.

Another coworker, Donald Friesenborg, testified that he
heard France say “maybe half a dozen times” that he was going
to kill Morrison. Two days before Morrison’s death, France
confronted Friesenborg at his home, because Morrison’s wife
had said that Friesenborg wanted France to quit his job.
Friesenborg denied having made a remark regarding France’s
job and suggested that Morrison’s wife was trying to agitate
France. France told Friesenborg that Morrison abused his
children and that “somebody ought to kill him.” France also
told Friesenborg he suspected that Morrison had sabotaged
machinery at work, and France said, “I'm going to stab and
kill that SOB.” Morrison told Friesenborg the day before he
was killed that France had threatened to kill Morrison and
his family and that he planned to get a restraining order
against France.

A third coworker, Tony Caias, testified that France and
Morrison argued and threatened each other on a daily basis
the week prior to Morrison’s death. During such arguments,
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Cafias heard France threaten to kill Morrison. Caiias also heard
France on the telephone telling Morrison he was going to kill
Morrison and his family. Two days before Morrison was killed,
France told Cafias that he blamed Morrison for a fire in the mill
the night before and that he was trying to borrow a gun from
another coworker in order to kill Morrison.

Canfas testified that on the morning of December 18, 2007,
Morrison arrived early for his daytime shift, while Cafias and
France were finishing a nighttime shift. Cafias was walking
toward the back door of the mill when he saw Morrison stum-
ble out the door and fall to the ground. Cafias then saw France
come through the door, straddle Morrison, and stab Morrison
in the chest with a knife. France kicked Morrison and said, “I
told you I was going to kill you, you son of a bitch.” Caiias
did not see Morrison make any movement after he fell to the
ground. France went back into the building, and Canas called
the 911 emergency dispatch service.

Deputy Sheriff Greg Gilg was the first law enforcement
officer to arrive at the mill. Gilg saw Morrison’s body and then
saw France come out of the building with his hands held up
and out. France was covered in “blood from head to toe.” Gilg
handcuffed France and secured him inside Gilg’s patrol car.
Gilg examined Morrison’s body and determined that he was
dead. After other officers arrived, Gilg placed France under
arrest and took him to a hospital. A physician’s assistant at the
hospital determined that France had a cut on the back of his
head that required stitches. Gilg heard France tell the physi-
cian’s assistant that he and Morrison got into a fight and that
Morrison got France down on the ground and bashed France’s
head into the concrete. Gilg observed other cuts and bruises
on France’s body, but France did not require medical attention
beyond the stitches to the head. During the trip to the hospital,
France told Gilg that Morrison “was basically bugging him so
much that he was tired of his crap.”

The pathologist who conducted the autopsy on Morrison’s
body testified that Morrison’s death was caused by “deeply
penetrating stab wounds of the trunk or torso.” The wounds
included three stabs to the chest caused by a knife, including
one stab that went through the heart. The pathologist noted
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other injuries to Morrison’s body, including cuts, bruises,
and abrasions to the face, head, arms, hands, and legs. The
pathologist opined that the injuries were contemporaneous
to the stab wounds and were consistent with being defen-
sive wounds.

France testified in his own defense. France admitted stab-
bing Morrison but asserted that it was in self-defense. France
described various instances of conflict with Morrison over
a period of years that the two had worked together. In par-
ticular, France described a machine malfunction and a fire
that occurred in the mill during the week prior to December
18, 2007. France asserted that Morrison was to blame for both
incidents. France did not immediately confront Morrison about
the incidents but told coworkers that Morrison was to blame.
France admitted that he told coworkers that Morrison “ought
to be killed,” but asserted he did not mean it literally and
did not expect anyone to take it seriously. On December 16,
France received a call from Morrison and his wife in which
Morrison confronted France about France’s comments that
Morrison should be killed. In that call and in subsequent calls
between the two on December 16, Morrison told France that
coworkers wanted France to quit his job at the mill and that
Morrison was going to have France arrested for making ter-
roristic threats. France testified that Morrison called him names
and threatened him; he denied that he threatened Morrison or
his family. France initially testified that he did not remember
telling Friesenborg he wanted to stab and kill Morrison, but
on cross-examination, he admitted he told Friesenborg he was
going to kill Morrison. France also admitted that he tried to
borrow a gun from a coworker but instead got a knife from the
same coworker; he testified that he wanted a weapon to defend
himself against Morrison.

According to France, he worked the night shift on the eve-
ning of December 17, 2008. He brought the knife with him
“just in case [Morrison] came in and was acting real bad or
anything or wanted to hit me.” France feared Morrison because
of threats that Morrison had made and because Morrison
was younger and larger than France. Toward the end of his
shift, on the morning of December 18, France was in the
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mill office filling out reports when Morrison walked into
the office and told France, “I’'m going to break your nose.”
France told Morrison that he wanted to settle their differences,
but Morrison came at France with his fists in the air. France
testified he did not run from Morrison because he had a bad
knee and did not think he could escape. France pulled out the
knife, Morrison grabbed France by the hand that was holding
the knife, and the two wrestled. Morrison got France down
on the floor, grabbed his hair, and banged his head on the
floor. France did not remember clearly, but thought he stabbed
Morrison while Morrison was on top of him. Morrison got up
and said he was going to his car to go home, and France fol-
lowed him to the door. France admitted on cross-examination
that he stabbed Morrison again after he fell to the ground
outside the building. France went back into the mill office and
washed the blood off his hands. When law enforcement arrived
at the mill, France “put [his] hands up in the air and went out
and met them.”

Gutnik also testified in France’s defense. Gutnik diagnosed
France as having schizophrenia and schizoid personality dis-
order. Gutnik opined that France’s mental illness amplified
his animosity toward Morrison, that France believed that he
had to defend himself against Morrison, and that France felt
that he had done the right thing by killing Morrison, because
he acted in self-defense. Gutnik also opined that at the time
France killed Morrison, France suffered from a mental illness
and did not understand the nature and consequences of his
action and did not understand the difference between right
and wrong.

The State called Hartmann as a rebuttal witness. Hartmann
agreed with Gutnik’s opinion that France had a mental illness
but differed as to whether France knew right from wrong.
Hartmann opined that at the time France killed Morrison,
France knew what he was doing, knew what the consequences
would be, and knew that it was wrong.

The court instructed the jury on the insanity defense and
on self-defense. In the self-defense instruction, the court
instructed that France acted in self-defense if, inter alia,
he “reasonably believed that his use of deadly force was
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immediately necessary to protect him against death or serious
bodily harm.”

The jury found France guilty of first degree murder and use
of a weapon to commit a felony. By their guilty verdicts, the
jury rejected France’s defenses of insanity and self-defense.
The court sentenced France to life imprisonment without
parole on the murder conviction and to imprisonment for 15
to 20 years on the weapon conviction, with the sentences to be
served consecutively.

France appeals his convictions and sentences.

ASSIGNMENTS OF ERROR

France asserts that the jury erred by (1) failing to find that
he was legally insane at the time he killed Morrison and (2)
failing to find that he acted in self-defense. With respect to
the self-defense jury instruction, France asserts that the district
court erred by instructing the jury that he must have “reason-
ably” believed that deadly force was necessary to defend him-
self against Morrison.

STANDARDS OF REVIEW

[1] Regardless of whether the evidence is direct, circumstan-
tial, or a combination thereof, and regardless of whether the
issue is labeled as a failure to direct a verdict, insufficiency of
the evidence, or failure to prove a prima facie case, the stan-
dard is the same: In reviewing a criminal conviction, an appel-
late court does not resolve conflicts in the evidence, pass on the
credibility of witnesses, or reweigh the evidence; such matters
are for the finder of fact, and a conviction will be affirmed,
in the absence of prejudicial error, if the evidence admitted at
trial, viewed and construed most favorably to the State, is suf-
ficient to support the conviction. State v. Banks, 278 Neb. 342,
771 N.W.2d 75 (2009).

[2-4] Whether jury instructions given by a trial court are cor-
rect is a question of law. State v. Robinson, 278 Neb. 212, 769
N.W.2d 366 (2009). When dispositive issues on appeal present
questions of law, an appellate court has an obligation to reach
an independent conclusion irrespective of the decision of the
court below. Id. In an appeal based on a claim of an erroneous
jury instruction, the appellant has the burden to show that the
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questioned instruction was prejudicial or otherwise adversely
affected a substantial right of the appellant. /d.

ANALYSIS
The Jury Did Not Err in Rejecting
France’s Insanity Defense.

France first claims that the jury erred by failing to find
that he was legally insane at the time he killed Morrison. We
read France’s assignment of error as asserting a claim that
he established his insanity defense and that there was insuf-
ficient evidence to support the jury’s rejection of his insanity
defense. Having reviewed the record, we reject France’s claim
of error.

[5-8] Nebraska follows the M’Naghten rule as to the defense
of insanity. The test of responsibility for crime is a defendant’s
capacity to understand the nature of the act alleged to be crimi-
nal and the ability to distinguish between right and wrong with
respect to the act. State v. McGhee, 274 Neb. 660, 742 N.W.2d
497 (2007). For an insanity defense, the insanity must be in
existence at the time of the alleged criminal act. Id. A defend-
ant who pleads that he or she is not responsible by reason of
insanity has the burden to prove the defense by a preponder-
ance of the evidence. Id. The verdict of the finder of fact on
the issue of insanity will not be disturbed unless there is insuf-
ficient evidence to support such a finding. /d.

Gutnik testified in France’s defense that in his opinion, at
the time France killed Morrison, he suffered from a mental
illness and did not understand the nature and consequences
of his action or understand the difference between right and
wrong. Gutnik testified that France thought he had done the
right thing by killing Morrison, because he believed he was
defending himself at the time of the killing. To the contrary,
Hartmann testified in rebuttal that in his opinion, at the time
France killed Morrison, France knew what he was doing,
knew what the consequences would be, and knew that it
was wrong.

[9,10] The credibility and weight of witness testimony are
for the jury to determine, and witness credibility is not to be
reassessed on appellate review. Banks, supra. Any conflicts in
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the evidence or questions concerning the credibility of wit-
nesses are for the finder of fact to resolve. State v. Branch,
277 Neb. 738, 764 N.W.2d 867 (2009). The jury apparently
believed Hartmann’s testimony over Gutnik’s. By rejecting
France’s insanity defense, the jury determined that France
failed to carry his burden of establishing insanity.

The record contains sufficient evidence for the jury to
have found that France was not insane at the time he killed
Morrison. France’s assignment of error regarding the insanity
defense is without merit.

The District Court Did Not Err by Instructing That France
Needed to Reasonably Believe That Self-Defense Was
Necessary, and the Jury Did Not Err in Rejecting

France’s Claim of Self-Defense.

France next asserts that the jury erred by failing to find that
he acted in self-defense when he killed Morrison. We read
France’s assignment of error as asserting the argument that he
established his claim of self-defense and that there was insuf-
ficient evidence to support a finding that he did not act in self-
defense. France also claims that the district court erred when
it instructed the jury that in order to find that France acted in
self-defense, it must find that he “reasonably” believed that
deadly force was necessary to defend himself. We conclude
that the court did not err in so instructing the jury, and having
reviewed the record, we find no error in the jury’s determina-
tion that France did not act in self-defense.

[11] Self-defense is a statutorily affirmative defense in
Nebraska. State v. Iromuanya, 272 Neb. 178, 719 N.W.2d 263
(2006). Neb. Rev. Stat. § 28-1409 (Reissue 2008) provides:

(1) . . . [T]he use of force upon or toward another per-
son is justifiable when the actor believes that such force
is immediately necessary for the purpose of protecting
himself against the use of unlawful force by such other
person on the present occasion.

(4) The use of deadly force shall not be justifiable
under this section unless the actor believes that such force
is necessary to protect himself against death, serious
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bodily harm, kidnapping or sexual intercourse compelled
by force or threat . . . .

[12] We have repeatedly stated that to successfully assert
the claim of self-defense, one must, inter alia, have a reason-
able and good faith belief in the necessity of using force.
See, Iromuanya, supra; State v. Faust, 265 Neb. 845, 660
N.W.2d 844 (2003), disapproved on other grounds, State v.
McCulloch, 274 Neb. 636, 742 N.W.2d 727 (2007); State v.
Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999). In the pres-
ent case, the court instructed the jury consistent with such
precedent. The court instructed the jury that based on the
evidence, it should find France acted in self-defense if, inter
alia, he “reasonably believed that his use of deadly force was
immediately necessary to protect him against death or serious
bodily harm.”

France argues that the court erred by instructing that he
must have “reasonably” believed deadly force was necessary,
because § 28-1409 requires only that “the actor believes that
such force is necessary” and does not require that such belief
be reasonable. He asserts that this court improperly read a
reasonableness requirement into the statute in State v. Eagle
Thunder, 201 Neb. 206, 266 N.W.2d 755 (1978).

This court rejected the same argument in State v. Stueben,
240 Neb. 170, 481 N.W.2d 178 (1992). We noted in Stueben
that the reasonable belief requirement appeared to have origi-
nated in Housh v. State, 43 Neb. 163, 61 N.W. 571 (1895), and
that the requirement was read into § 28-1409 after its enact-
ment. This court stated in Stueben:

Though there is justification for the position that a
simple, honest belief is all that is required by § 28-1409,
which has its origin in the Model Penal Code, this court,
since it was not specifically required to abandon the
reasonable belief standard, declined to do so in a series
of cases following the adoption of the statute. See, State
v. Brown, 235 Neb. 374, 455 N.W.2d 547 (1990); State v.
Graham, 234 Neb. 275, 450 N.W.2d 673 (1990); State v.
Cowan, 204 Neb. 708, 285 N.W.2d 113 (1979); State v.
Eagle Thunder, 201 Neb. 206, 266 N.W.2d 755 (1978).
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The Legislature has adhered to our construction for 20
years, and we are not constrained to abandon it now.
240 Neb. at 174, 481 N.W.2d at 182.

[13] We note that in the 17 years since Stueben, we have
reiterated the reasonable belief requirement, see [lromuanya,
supra; Faust, supra; and Urbano, supra, and the Legislature
has not acted to amend § 28-1409 in response to such con-
tinued construction. Ordinarily, when an appellate court judi-
cially construes a statute and that construction fails to evoke
an amendment, it is presumed that the Legislature has acqui-
esced in the court’s determination of the Legislature’s intent.
Lagemann v. Nebraska Methodist Hosp., 277 Neb. 335, 762
N.W.2d 51 (2009). We conclude that a reasonable belief that
force is necessary is required to successfully assert a self-
defense claim. Therefore, the court did not err by instructing
that France must have reasonably believed that deadly force
was necessary to establish his claim of self-defense.

France had the initial burden of going forward with evidence
of self-defense; after he did so, the State had the burden to
prove that he did not act in self-defense. See, Urbano, supra;
State v. Kinser, 252 Neb. 600, 567 N.W.2d 287 (1997). With
regard to sufficiency of the evidence, we note that although
France testified that he acted in self-defense, there was also
evidence from which the jury could have found that he planned
to kill Morrison, contradicting his claim of self-defense. Such
evidence included testimony by coworkers that in the days
prior to the killing, France made threats to Morrison that he
was going to kill him and that France told coworkers he wanted
to or was going to kill Morrison and was going to borrow a gun
to do so. One coworker, Canas, testified that he saw France
stab Morrison in the chest with a knife after Morrison had
fallen to the ground and that France kicked Morrison and said,
“I told you I was going to kill you, you son of a bitch.” In addi-
tion, France testified that after he initially stabbed Morrison,
Morrison got up and said he was going to go home. France
admitted that he followed Morrison to the door and that he
stabbed Morrison in the chest after Morrison had fallen to the
ground on his way out of the building. From such evidence, the



60 279 NEBRASKA REPORTS

jury could reasonably conclude that France had planned to kill
Morrison and that the killing was not in self-defense.

The credibility and weight of witness testimony are for
the jury to determine, and witness credibility is not to be
reassessed on appellate review. State v. Banks, 278 Neb. 342,
771 N.W.2d 75 (2009). Any conflicts in the evidence or ques-
tions concerning the credibility of witnesses are for the finder
of fact to resolve. State v. Branch, 277 Neb. 738, 764 N.W.2d
867 (2009). Because it found France guilty, the jury apparently
disbelieved France’s assertion that he acted in self-defense.
Further, there was sufficient evidence to support a finding that
France did not act in self-defense, and we will not reassess the
jury’s finding on appeal. France’s assignments of error regard-
ing self-defense are without merit.

CONCLUSION

We conclude that the district court did not err in its self-

defense instruction and that given the evidence, there was

no error in the jury’s findings that France was not legally

insane and that he was not acting in self-defense when he

killed Morrison. We therefore affirm France’s convictions
and sentences.

AFFIRMED.

CoprpLE CoNsTRUCTION, L.L.C., APPELLEE AND CROSS-APPELLEE,
v. CoLUMBIA NATIONAL INSURANCE COMPANY, APPELLANT
AND CROSS-APPELLEE, AND TYSON FRESH MEATS, INC.,
APPELLEE AND CROSS-APPELLANT.

776 N.W.2d 503

Filed December 24, 2009. No. S-09-267.

1. Summary Judgment. Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose that there is no genuine issue as to any
material fact or as to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.
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3. Insurance: Contracts: Appeal and Error. The interpretation of an insurance
policy is a question of law.

4. Judgments: Appeal and Error. In reviewing questions of law, an appellate court
resolves the question independently of the lower court’s conclusion.

5. Property: Appurtenances: Words and Phrases. The term “fixture” refers to a
chattel which is capable of existing separately and apart from realty, but which,
by actual annexation and appropriation to the use or purpose of the realty with
the intention of making it a permanent accession thereto, becomes a part of
the realty.

6. Property: Appurtenances: Intent. To determine whether an item constitutes a
fixture requires an appellate court to look at three factors: (1) actual annexation
to the realty, or something appurtenant thereto; (2) appropriation to the use or
purpose of that part of the realty with which it is connected; and (3) the intention
of the party making the annexation to make the article a permanent accession to
the freehold.

Appeal from the District Court for Dakota County: WILLIAM
BinkARD, Judge. Reversed and remanded with directions.

Jerald L. Rauterkus and Sara A. Lamme, of Erickson
Sederstrom, P.C., for appellant.

Daniel B. Shuck, of Shuck Law Firm, for appellee Tyson
Fresh Meats, Inc.

Paul D. Lundberg, of Lundberg Law Firm, for appellee
Copple Construction, L.L.C.

WRriGHT, CoNNoLLY, GERRARD, STEPHAN, McCoRMACK, and
MILLER-LERMAN, JJ.

McCoRMACK, J.
NATURE OF CASE

Copple Construction, L.L.C., brought a declaratory judg-
ment action against Columbia National Insurance Company
(Columbia) asserting a claim for coverage under a policy
of insurance issued by Columbia. Tyson Fresh Meats, Inc.
(Tyson), was subsequently added as a necessary party.
The district court granted summary judgment for Copple
Construction. It later granted Copple Construction’s motion
for attorney fees, but denied Tyson’s. Columbia appeals, and
Tyson cross-appeals.
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FACTS

Copple Construction is owned and operated by Jerry Copple.
Although Copple Construction does work for other clients, its
main client is Tyson. On April 26, 2006, a Tyson employee
contacted Copple Construction to have it repair two small
holes in a polyethylene tarp which acted as a lagoon cover at
a wastewater treatment plant in Dakota City, Nebraska, owned
by Tyson. The lagoons and corresponding covers are large;
Copple testified that they are about the size of a football field.
The cover itself is secured to the edges of the lagoon by pulling
the sides of the cover into an anchor trench in the ground and
filling that trench with concrete. Under these covers, methane
gas is created by the anaerobic breakdown of the materials
from the wastewater. That methane is collected, “scrubbed,”
and used as fuel for boilers at the plant.

Upon arriving at Tyson, Copple and his employee, William
Babb, were escorted to the areas in need of patching—holes
of approximately three-fourths of an inch to an inch at both
lagoons 9 and 11. The hole at lagoon 11 was patched without
incident. Copple and Babb then moved on to the hole in the
cover at lagoon 9. Copple began the preliminary steps neces-
sary to patch the hole, including cleaning the area and cutting
the patch. He also began heating a hot-air blower to fuse the
patch to the cover. The blower was making strange noises, SO
Copple used his knife to scrape the tip of the blower. A fire
erupted from the blower. The fire destroyed about one-third of
the tarp covering lagoon 9. According to Tyson, costs related to
the replacement of the tarp are $340,147.83.

Copple Construction filed a claim for coverage under a
general liability policy issued by Columbia. Columbia denied
Copple Construction’s claim. Copple Construction then filed a
suit requesting a declaratory judgment that the loss was cov-
ered under the policy.

Copple Construction filed a motion for summary judgment,
which Tyson joined. Columbia filed a cross-motion for sum-
mary judgment. Initially, the district court denied both motions,
but later granted Copple Construction’s motion to reconsider,
concluding that no policy exclusion operated to deny coverage.
The district court later granted Copple Construction’s request
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for attorney fees, but denied Tyson’s. Columbia appeals, and
Tyson cross-appeals.

ASSIGMENTS OF ERROR

On appeal, Columbia assigns, restated and renumbered, that
the district court erred in (1) finding that exclusion I(A)(2)(G)(5)
did not apply; (2) finding that exclusion I(A)(2)(j)(6) did not
apply; (3) concluding that the policy’s total pollution exclusion,
I(A)(2)(f), did not apply; (4) granting Copple Construction’s
and Tyson’s motions for summary judgment while denying its
own; (5) relying upon the testimony of an agent employed by
the agency which sold Copple Construction the policy of insur-
ance; and (6) awarding Copple Construction attorney fees.

On cross-appeal, Tyson argues that the district court erred in
not awarding it attorney fees.

STANDARD OF REVIEW

[1,2] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose that there is no genu-
ine issue as to any material fact or as to the ultimate inferences
that may be drawn from those facts and that the moving party
is entitled to judgment as a matter of law.! In reviewing a sum-
mary judgment, an appellate court views the evidence in the
light most favorable to the party against whom the judgment is
granted and gives such party the benefit of all reasonable infer-
ences deducible from the evidence.’

[3,4] The interpretation of an insurance policy is a question of
law.? In reviewing questions of law, an appellate court resolves
the question independently of the lower court’s conclusion.*

ANALYSIS

Is CoveraGE ExcLupED BY PoLicy?
On appeal, Columbia assigns that the district court erred by
not finding that coverage under Copple Construction’s policy

' Rickerl v. Farmers Ins. Exch., 277 Neb. 446, 763 N.W.2d 86 (2009).
2 1d.
3 1d.
Y Id.
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of insurance was excluded under three different policy exclu-
sions: the business risk exclusions of I(A)(2)(j)(5) and (6), and
the total pollution exclusion of I(A)(2)(f).

Since we conclude that business risk exclusion I(A)(2)(j)(5)
excludes insurance coverage for Copple, it is not necessary to
address Columbia’s assignments of error with regard to the
other exclusions of the policy. Exclusion I(A)(2)(j)(5) provides
that “[t]his insurance does not apply to . . . [t]hat particular
part of real property on which you or any contractors or sub-
contractors working directly or indirectly on your behalf are
performing operations, if the ‘property damage’ arises out of
those operations.”

As an initial matter, there does not seem to be any dispute
that Copple and Babb were performing operations within the
meaning of the exclusion. A review of the record confirms
this: Copple and Babb had clearly begun their work at the
time of the fire, as the leak had been prepped and the hot-air
blower was being heated. Still at issue, however, is whether the
property damage at issue was to “[t]hat particular part of real
property” within the meaning of the exclusion.

[5] We turn first to the question of whether the tarp was
real property. To answer this, we must determine whether
the cover was a fixture. A fixture is defined by Black’s Law
Dictionary as

[plersonal property that is attached to land or a building
and that is regarded as an irremovable part of the real
property . . . . Historically, personal property becomes a
fixture when it is physically fastened to or connected with
the land or building and the fastening or connection was
done to enhance the utility of the land or building.’
And this court has further defined fixture as “a chattel which
is capable of existing separate and apart from realty . . . but
which, by actual annexation and appropriation to the use or
purpose of the realty with the intention of making it a perma-
nent accession thereto, becomes a part of the realty.”®

5> Black’s Law Dictionary 713 (9th ed. 2009).

% Fuel Exploration, Inc. v. Novotny, 221 Neb. 17, 22, 374 N.W.2d 838, 842
(1985).
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[6] This court has held that to determine whether an item
constitutes a fixture requires this court to look at three factors:
(1) actual annexation to the realty, or something appurtenant
thereto; (2) appropriation to the use or purpose of that part
of the realty with which it is connected; and (3) the intention
of the party making the annexation to make the article a per-
manent accession to the freehold.” This third factor is gener-
ally regarded as the most important factor when determining
whether an item is a fixture.®

The polyethylene tarp in question was stretched across an
individual lagoon. The lagoon itself is about the size of a foot-
ball field and edged with an anchor trench about 4 feet deep by
2 feet wide. The edge of the tarp was placed into the anchor
trench, and concrete was poured over it to hold it in place.
According to a Tyson employee who works at the wastewater
plant, the tarps, which act as lagoon covers, are never removed
and there is no process for doing so.

Considering the first factor as set forth above, given that the
tarp is placed into a trench and weighed down with concrete,
we conclude that the tarp was annexed to the real property. As
to the second factor, the part of the realty to which the tarp was
connected is a wastewater lagoon, and the tarp was acting as a
cover for that lagoon. Finally, it seems clear that it was Tyson’s
intent that the tarp become a permanent part of the property,
given that the covers are never removed and there is no pro-
cedure for doing so. We conclude that the tarp was a fixture
and, therefore, real property.

The second question facing this court is whether the prop-
erty damage in question, in this case the fire, was to “[t]hat
particular part” on which Copple was “performing opera-
tions.” On appeal, Columbia argues that the cover is what was
destroyed by the fire, thus the property damage in question
was to “[t]hat particular part.”” Copple Construction, however,
argues that it was hired to repair a small hole in a much larger
tarp, that Copple and Babb were directed to an area about 4

7 Northern Natural Gas Co. v. State Bd. of Equal., 232 Neb. 806, 443
N.W.2d 249 (1989).

8 1d.
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feet by 4 feet, and that this smaller area was “[t]hat particular
part” at issue.

In Vinsant Elec. Contr. v. Aetna Cas. & Sur.,’ the insured
was hired to install two circuit breakers in a switchboard.
During the installation, the switchboard caught fire and was
destroyed. The court determined that even though the switch-
board was clearly made of different parts, it was nevertheless
“‘clearly a unit of property within itself, self-contained and a
single item.””'® As such, the damage was excluded under an
exclusion similar to the one at issue in this case.

And in Jet Line Services, Inc. v. American Employers
Insurance Co.,'"! the insured was hired to clean out a fuel tank.
While cleaning the bottom of the tank, there was an explosion.
The insured argued that the occurrence was covered, but the
court disagreed:

[Tlhe words “that particular part of any property . . .
on which operations are being performed” refers to the
entire tank and not just to the bottom of the tank that
[the insured’s] personnel were cleaning at the moment
of the explosion. [The insured] was retained to clean the
entire tank, and it was the entire tank on which opera-
tions were being performed within the meaning of the
policy language.!'?

Like the courts in Vinsant Elec. Contr. and Jet Line Services,
Inc., we conclude that it is not possible to segregate the tarp
at issue into smaller sections for the purposes of determin-
ing on what part of the tarp Copple was “performing opera-
tions.” As a practical matter, such an approach is unworkable.
We therefore conclude that it was the entire tarp upon which
operations were being conducted within the meaning of the
policy exclusion.

We conclude that the policy exclusion set forth in
I(A)(2)(G)(5) is applicable and precludes coverage for the

° Vinsant Elec. Contr. v. Aetna Cas. & Sur., 530 S.W.2d 76 (Tenn. 1975).
10 1d. at 77.

W Jet Line Services, Inc. v. American Employers Insurance Co., 404 Mass.
706, 537 N.E.2d 107 (1989).

2 1d. at 711, 537 N.E.2d at 111.
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occurrence at issue in this case. The district court erred in
finding otherwise.

REMAINING ASSIGNMENTS OF ERROR
AND CROSS-APPEAL

In addition to its argument regarding I(A)(2)(j)(5), Columbia
also argues the applicability of two other policy exclusions.
But because we have found that coverage is excluded under
I(A)(2)(j)(5), we need not reach Columbia’s arguments with
respect to these other exclusions.

Columbia also argues that the district court erred in admit-
ting the testimony of the agent employed by the agency which
sold Copple Construction the policy of insurance. Given our
resolution of this appeal, we also decline to reach this assign-
ment of error.

Finally, Columbia assigns that the district court erred in
awarding Copple Construction attorney fees. Given that we
conclude that there was no coverage under the policy issued by
Columbia, we agree that it was error to do so.

On cross-appeal, Tyson contends that the district court erred
in not awarding it attorney fees. Again, given our conclusion
that there was no coverage, we find Tyson’s argument with-
out merit.

CONCLUSION

We conclude that the district court erred in finding coverage
under the policy of insurance issued to Copple Construction
by Columbia and in granting Copple Construction’s motion for
summary judgment. Accordingly, we reverse the judgment and
remand the cause to the district court with directions to enter
judgment in favor of Columbia.

REVERSED AND REMANDED WITH DIRECTIONS.
HEeavican, C.J., not participating.



68 279 NEBRASKA REPORTS

STATE OF NEBRASKA, APPELLEE, V.
HEerRcHEL HAROLD HUFF, APPELLANT.
776 N.W.2d 498

Filed December 24, 2009. No. S-09-286.

1. Pleadings. Issues regarding the grant or denial of a plea in bar are questions
of law.

2. Judgments: Appeal and Error. On a question of law, an appellate court reaches
a conclusion independent of the court below.

3. Lesser-Included Offenses: Jury Instructions. In the context of jury instructions,
one offense is a lesser-included offense of another if the elements of the lesser
offense for which an instruction is requested are such that one cannot commit the
greater offense without simultaneously committing the lesser offense.

4. Double Jeopardy: Statutes: Proof. In a double jeopardy analysis, where the
same act or transaction constitutes a violation of two distinct statutory provisions,
the test to determine whether there are two offenses or one is whether each provi-
sion requires proof that the other does not.

5. Double Jeopardy. The Double Jeopardy Clauses of both the federal and the
Nebraska Constitutions protect against three distinct abuses: (1) a second pros-
ecution for the same offense after acquittal, (2) a second prosecution for the same
offense after conviction, and (3) multiple punishments for the same offense.

6. ____. While the Double Jeopardy Clause may protect a defendant against
cumulative punishments for convictions on the same offense, the clause does
not prohibit the State from prosecuting a defendant for multiple offenses in a
single prosecution.

7. Judgments: Appeal and Error. Where the record adequately demonstrates that
the decision of a trial court is correct—although such correctness is based on a
ground or reason different from that assigned by the trial court—an appellate
court will affirm.

Appeal from the District Court for Furnas County: JAMES
E. Dovie IV, Judge. Affirmed and remanded for further
proceedings.

Charles D. Brewster and Jonathan R. Brandt, of Anderson,
Klein, Swan & Brewster, and Richard Calkins for appellant.

Jon Bruning, Attorney General, and Erin E. Tangeman for
appellee.

Heavican, C.J.,, WRIGHT, CoNNOLLY, GERRARD, STEPHAN,
McCormack, and MILLER-LERMAN, JJ.

STEPHAN, J.
Following a fatal motor vehicle accident, Herchel Harold
Huff was charged with four criminal offenses, including
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manslaughter and motor vehicle homicide. After pleading
guilty to manslaughter, Huff filed a plea in bar alleging that his
continued prosecution on the motor vehicle homicide charge
would constitute double jeopardy. Huff appeals from an order
of the district court for Furnas County denying the plea in bar.
We affirm, but for reasons different from those upon which the
district court based its decision.

BACKGROUND

The accident occurred in rural Furnas County on October
3, 2007. A deputy sheriff who encountered Huff at the scene
detected a strong odor of alcohol and arrested him. Huff
admitted that he had been the driver of a vehicle involved in
the accident, and this fact was confirmed by another person
at the accident scene. Kasey Jo Warner died at the scene of
the accident.

In an amended information, Huff was charged with motor
vehicle homicide, predicated on third-offense driving under the
influence,' and manslaughter,” which according to the informa-
tion was predicated on the unlawful act of “operating a motor
vehicle . . . carelessly or without due caution so as to endanger
a person or property.” Huff was also charged with refusal to
submit to a chemical test® and tampering with a witness.* He
pled guilty to the manslaughter charge and not guilty to the
remaining charges. The court deferred sentencing on the man-
slaughter conviction until after the resolution of the remaining
three charges.

Huff then filed a plea in bar in which he alleged that because
he had been found guilty on the manslaughter charge, prosecu-
tion on the motor vehicle homicide charge would subject him
to double jeopardy in violation of his state and federal consti-
tutional rights. He requested that the motor vehicle homicide
charge be dismissed. After conducting an evidentiary hearing,

! See Neb. Rev. Stat. § 28-306(1) and (3)(c) (Reissue 2008).
2 See Neb. Rev. Stat. § 28-305 (Reissue 2008).

3 See Neb. Rev. Stat. §§ 60-6,197 (Reissue 2004) and 60-6,197.03(6) (Supp.
2007).

4 See Neb. Rev. Stat. § 28-919 (Reissue 2008).
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the district court determined that manslaughter and motor
vehicle homicide are not the “same offense” for double jeop-
ardy purposes and denied the plea in bar. Huff filed this timely
appeal, which we moved to our docket pursuant to our statu-
tory authority to regulate the caseloads of the appellate courts
of this state.’

ASSIGNMENT OF ERROR
Huff’s sole assignment of error is that the district court erred
in denying his plea in bar and “allowing his continued prosecu-
tion for Motor Vehicle Homicide after a previous conviction for
Involuntary Manslaughter.”

STANDARD OF REVIEW
[1,2] Issues regarding the grant or denial of a plea in bar
are questions of law.® On a question of law, an appellate court
reaches a conclusion independent of the court below.’

ANALYSIS

Huff’s plea in bar raises a colorable double jeopardy claim,
and we therefore have jurisdiction over this interlocutory
appeal.® We have previously examined the relationship between
the offenses of manslaughter and motor vehicle homicide.
Most recently, in State v. Wright,” we determined that when
a defendant is charged with manslaughter, he or she is not
entitled to have the jury instruction on the elements of motor
vehicle homicide, because it is not a lesser-included offense of
manslaughter. Wright overruled prior cases holding to the con-
trary. But Wright reaffirmed that where death results uninten-
tionally from the operation of a motor vehicle, a prosecutor is
free to choose whether to charge motor vehicle homicide or

5 See Neb. Rev. Stat. § 24-1106(3) (Reissue 2008).
® State v. Jackson, 274 Neb. 724, 742 N.W.2d 751 (2007).
7 State v. Claussen, 276 Neb. 630, 756 N.W.2d 163 (2008).

8 See, Neb. Rev. Stat. § 29-1817 (Reissue 2008); State v. Williams, 278
Neb. 841, 774 N.W.2d 384 (2009); State v. Milenkovich, 236 Neb. 42, 458
N.W.2d 747 (1990).

o State v. Wright, 261 Neb. 277, 622 N.W.2d 676 (2001).
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manslaughter, notwithstanding the fact that substantially differ-
ent criminal penalties may be imposed depending upon which
crime is charged.'

[3,4] The prosecutor in this case avoided the choice by
charging Huff with both offenses. The question that Huff asks
us to decide is not whether one is a lesser-included offense of
the other for purposes of jury instruction, but, rather, whether
they are the same offense for purposes of double jeopardy.
While both issues require a comparison of statutory elements,
the applicable legal principles are not identical. In the context
of jury instructions, one offense is a lesser-included offense
of another if the elements of the lesser offense for which an
instruction is requested are such that one cannot commit the
greater offense without simultaneously committing the lesser
offense.!! In a double jeopardy analysis, where the same act
or transaction constitutes a violation of two distinct statutory
provisions, the test to determine whether there are two offenses
or one is whether each provision requires proof that the other
does not."? Here, involuntary manslaughter includes three statu-
tory elements: (1) causing death, (2) unintentionally, (3) while
in the commission of an unlawful act.”* Motor vehicle homi-
cide includes four statutory elements: (1) causing death, (2)
unintentionally, (3) while engaged in the operation of a motor
vehicle, (4) in violation of the law.'* Huff argues that the two
offenses are one for purposes of double jeopardy, because
while motor vehicle homicide includes an element not included
in the offense of involuntary manslaughter, i.e., operation of a
motor vehicle, all of the elements of involuntary manslaughter
are included in the offense of motor vehicle homicide, and thus

10" See, also, State v. Brouillette, 265 Neb. 214, 655 N.W.2d 876 (2003)
(Stephan, J., concurring); State v. Burnett, 254 Neb. 771, 579 N.W.2d 513
(1998); State v. Roth, 222 Neb. 119, 382 N.W.2d 348 (1986), disapproved
on other grounds, State v. Wright, supra note 9.

' See State v. Sinica, 277 Neb. 629, 764 N.W.2d 111 (2009).

12 Blockburger v. United States, 284 U.S. 299, 52 S. Ct. 180, 76 L. Ed. 306
(1932); State v. Dragoo, 277 Neb. 858, 765 N.W.2d 666 (2009).

13§ 28-305.
4§ 28-306.
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it cannot be said that each offense includes an element that the
other does not.

[5] But there is a threshold issue regarding the point at which
the constitutional safeguard against double jeopardy attaches.
The Double Jeopardy Clauses of both the federal and the
Nebraska Constitutions protect against three distinct abuses: (1)
a second prosecution for the same offense after acquittal, (2) a
second prosecution for the same offense after conviction, and
(3) multiple punishments for the same offense.'”> Huff argues
that this is a second prosecution for the same offense after
conviction. The State counters that because both charges were
included in the same information, along with other charges,
there is only one prosecution, and no potential double jeopardy
issue arises unless and until Huff is convicted of motor vehicle
homicide and sentenced for that offense and the manslaughter
offense for which he has already been convicted.

[6] The State bases its argument on our 2006 decision in
State v. Humbert.'® In that case, the defendant was charged
with two misdemeanor and four felony offenses arising from an
alleged episode of domestic violence occurring over a period
of several hours. The defendant pled no contest to the misde-
meanor charges and then filed a plea in bar alleging that pros-
ecution on two of the felony charges would constitute double
jeopardy. Based upon the principles articulated by the U.S.
Supreme Court in Ohio v. Johnson,"” we concluded there was
no present violation of the Double Jeopardy Clause: “Double
jeopardy protects a defendant against cumulative punishments
for convictions on the same offense; however, it does not
prohibit the State from prosecuting a defendant for multiple
offenses in a single prosecution.”®

Huff argues that his case is distinguishable from Humbert,
because that case involved multiple charges resulting from
a series of related events, whereas in this case, both the

15 State v. Dragoo, supra note 12.
16 State v. Humbert, 272 Neb. 428, 722 N.W.2d 71 (2006).

" Ohio v. Johnson, 467 U.S. 493, 104 S. Ct. 2536, 81 L. Ed. 2d 425
(1984).

18 State v. Humbert, supra note 16, 272 Neb. at 434, 722 N.W.2d at 76.
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manslaughter and motor vehicle homicide charges arise from
the single act of unlawful operation of a motor vehicle result-
ing in a death. But Huff makes no attempt to distinguish
Johnson, upon which our holding in Humbert was based.
Johnson involved a state prosecution in which the defendant
was charged in a single indictment with murder, involuntary
manslaughter, aggravated robbery, and grand theft, arising from
a single shooting death. He pled guilty to the involuntary
manslaughter and grand theft charges, and then sought dis-
missal of the murder and aggravated robbery charges on the
ground that continued prosecution would violate his rights
under the Double Jeopardy Clause. Characterizing this argu-
ment as “apparently based on the assumption that trial proceed-
ings, like amoebae, are capable of being infinitely subdivided,
so that a determination of guilt and punishment on one count
of a multicount indictment immediately raises a double jeop-
ardy bar to continued prosecution on any remaining counts,”"
the Supreme Court rejected it and concluded that the Double
Jeopardy Clause did not prohibit continued prosecution on the
murder and aggravated robbery charges. The homicide charges
in Johnson, like the manslaughter and motor vehicle homicide
charges in this case, arose from the same alleged act.

We conclude that this appeal is controlled by Humbert and
Johnson. This case does not involve successive prosecutions,
but, rather, a single prosecution involving multiple charges,
only one of which has been resolved by a plea. The State has
not had an opportunity to prosecute Huff on the remaining
charges, and it is not prevented by the Double Jeopardy Clause
from doing so.?® If Huff is eventually convicted and sentenced
on the motor vehicle homicide charge, he can then, but only
then, assert a double jeopardy claim based upon alleged mul-
tiple punishments for the same offense.?!

[7] Where the record adequately demonstrates that the deci-
sion of a trial court is correct—although such correctness is

19 Ohio v. Johnson, supra note 17, 467 U.S. at 501.
20 See, Ohio v. Johnson, supra note 17; State v. Humbert, supra note 16.

2l See State v. Humbert, supra note 16.
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based on a ground or reason different from that assigned by the
trial court—an appellate court will affirm.?? Here, the district
court was correct in overruling the plea in bar, but it should
have done so under the principles of Humbert and Johnson
instead of addressing the merits of a double jeopardy claim
which does not yet exist. We express no opinion as to whether
the district court was correct in concluding that involuntary
manslaughter and motor vehicle homicide are not the “same
offense” for purposes of a double jeopardy analysis.

CONCLUSION
For the reasons discussed, we affirm the order of the dis-
trict court overruling Huff’s plea in bar and remand for fur-
ther proceedings.
AFFIRMED AND REMANDED FOR
FURTHER PROCEEDINGS.

22 State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).
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Heavican, C.J.

FACTUAL BACKGROUND

The underlying dispute in this case involves the construc-
tion of an office building in the “Altech Business Park” in
southwest Omaha, Nebraska. R & D Properties, LLC (R & D),
plaintiff, entered into a contract with Altech Construction Co.
(Altech) for the construction. The building was completed, and
R & D leased space in the building to various tenants. A tenant
complained about a musty odor in its space, and eventually,
mold growth was discovered in that space. R & D alleges that
the mold was caused by excessive moisture in the building,
which was in turn caused by defects in the design or construc-
tion of the building.

R & D sued Altech and Design Associates, Inc., the building
architect, on several theories of recovery, including breach of
warranty, negligence, and fraudulent misrepresentation. R & D
pled damages composed of damage to the building, costs of
retaining contractors to assess and repair the building, general
damages, prejudgment interest, administrative costs, attorney
fees, and litigation expenses.

Altech filed a third-party complaint against Thunn
Construction, Inc., a subcontractor on the project. Altech
alleged that the deficiencies alleged by R & D were caused
by Thunn Construction’s work on the foundation and masonry
of the building, and that Thunn Construction had agreed to
indemnify Altech for claims and damages assessed against
Altech by reason of its work. Altech also filed a cross-
complaint against Design Associates. But the district court
granted Design Associates’ motion for summary judgment with
respect to R & D, and Altech dismissed its cross-complaint
against Design Associates without prejudice. Thus, two
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claims remained: R & D against Altech, and Altech against
Thunn Construction.

The case went to a jury trial on R & D’s claim against
Altech. The jury returned a verdict for R & D in the amount
of $520,303.32. Altech filed a motion for judgment not-
withstanding the verdict, remittitur, or a new trial. Specifically,
Altech argued that the court had erred in permitting the jury
to consider evidence of interest paid by R & D on loans used
to pay for the costs of repairing the building. Altech claimed
that such damages were not recoverable under Nebraska law
and that R & D had not pled that element of damages in
its complaint.

The district court agreed with Altech that R & D’s alleged
interest damages were disclosed late. The court also concluded
that interest paid on borrowed funds could not be recovered as
damages for breach of contract, at least not above the statutory
judgment rate. And because the determination of damages was
intertwined with the extent of damage to the building and the
necessity of all the repairs to the building, the court ordered a
new trial on all issues. R & D appeals. We granted R & D’s
petition to bypass. We reverse the decision and remand the
cause to the district court.

ASSIGNMENTS OF ERROR

On appeal, R & D assigns that the district court erred in (1)
granting Altech’s motion for new trial and vacating the judg-
ment in favor of R & D and (2) overruling R & D’s application
for an award of prejudgment statutory interest and costs and
vacating such requested award. Alternatively, R & D argues
that the trial court erred in (1) not reducing R & D’s judg-
ment by $94,395.97 to $425,907.35 to adjust for the reduc-
tion in interest and (2) not limiting the new trial to the issue
of damages.

STANDARD OF REVIEW
[1] A jurisdictional question which does not involve a fac-
tual dispute is determined by an appellate court as a matter
of law.!

! Kilgore v. Nebraska Dept. of Health & Human Servs., 277 Neb. 456, 763
N.w.2d 77 (2009).
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[2] A motion for new trial is addressed to the discretion of
the trial court, whose decision will be upheld in the absence of
an abuse of that discretion.”

[3] An appellate court reviews questions of law indepen-
dently of the lower court’s conclusion.?

ANALYSIS
Jurisdictional Issue.
Before reaching the legal issues presented for review, it is
the duty of an appellate court to settle jurisdictional issues pre-
sented by a case.* And this case first presents a jurisdictional
issue, as Altech’s third-party claim against Thunn Construction
is still outstanding.
The jurisdictional issue in this case presents a conflict
between Neb. Rev. Stat. §§ 25-1315(1) and 25-1315.03 (Reissue
2008). Section 25-1315(1) provides:
When more than one claim for relief is presented in an
action, whether as a claim, counterclaim, cross-claim, or
third-party claim, or when multiple parties are involved,
the court may direct the entry of a final judgment as to
one or more but fewer than all of the claims or parties
only upon an express determination that there is no just
reason for delay and upon an express direction for the
entry of judgment. In the absence of such determina-
tion and direction, any order or other form of decision,
however designated, which adjudicates fewer than all
the claims or the rights and liabilities of fewer than all
the parties shall not terminate the action as to any of the
claims or parties, and the order or other form of deci-
sion is subject to revision at any time before the entry of
judgment adjudicating all the claims and the rights and
liabilities of all the parties.

In this case, the order granting a new trial was not certified as

a final judgment under § 25-1315(1). Altech argues that as a

2 Lacey v. State, 278 Neb. 87, 768 N.W.2d 132 (2009).
3 Anderson v. Houston, 277 Neb. 907, 766 N.W.2d 94 (2009).
4 Cerny v. Todco Barricade Co., 273 Neb. 800, 733 N.W.2d 877 (2007).
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result, the order is not appealable until Altech’s claim against
Thunn Construction is disposed of.

R & D disagrees and relies on § 25-1315.03, which
provides:

An order entering judgment [notwithstanding the ver-
dict] or granting or denying a new trial is an appealable
order. The time for and manner of taking such appeal
shall be as in an appeal from a judgment, decree, or
final order of the district court in a civil action. On
appeal from an order granting a new trial, upon a review
of an order denying a new trial in the action in which
such motion was made, or on appeal from the judg-
ment, the appellate court may order and direct judgment
to be entered in favor of the party who was entitled to
such judgment.

R & D argues that § 25-1315.03 takes precedence here,
such that the order granting Altech a new trial is appealable
despite the fact that the judgment was not certified under
§ 25-1315(1).

[4] To the extent there is a conflict between two statutes on
the same subject, the specific statute controls over the general
statute.’ In this case, we have two statutes dealing with the final-
ity and appealability of the order of a district court. The subject
matter of § 25-1315.03 is limited to orders entering a judgment
notwithstanding the verdict or granting or denying a new trial;
we are presented with an order granting a new trial. On the
other hand, § 25-1315(1) contains no language with regard to
orders such as this. We therefore conclude that § 25-1315(1)
is of more general applicability and that § 25-1315.03 is more
specific. The more specific statute, § 25-1315.03, controls in
this case. As such, the order of the district court granting a new
trial is final and appealable.

Recoverability of Interest Paid as Damages.

On appeal, R & D argues that the district court erred in
concluding it was not entitled to recover, as an element of
damages, the interest it paid on funds it borrowed to make

3 Sack v. Castillo, 278 Neb. 156, 768 N.W.2d 429 (2009).
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repairs to its property during the pendency of this litigation.
This court has never addressed whether interest paid on bor-
rowed funds can be recovered as damages, though the issue
has previously been presented to us.® On that previous occa-
sion, we declined to reach the issue because we found that the
proof presented regarding damages in that case was deficient.
We find no such deficiency in this case and thus are squarely
presented with whether such interest is recoverable. We con-
clude that because the Legislature has seen fit to provide for
prejudgment interest in Neb. Rev. Stat. § 45-103.02 (Reissue
2004), the type of recovery sought by R & D in this case is
not permitted.

[5] In support of its argument that it should be entitled to
recover the interest paid on borrowed funds, R & D contends
that “[w]ithout an award of the interest expense, [R & D] is not
made whole or compensated for losses it sustained.”” But the
purpose behind prejudgment interest statutes is to “ensure that
an injured party is fully compensated.”® It is the Legislature’s
function through the enactment of statutes to declare what is
the law and public policy.” Where a mechanism with the spe-
cific purpose of fully compensating a litigant exists, we decline
to provide a remedy beyond that established by the Legislature.
We therefore conclude that the district court did not err in
concluding it had erred when it initially admitted the evidence
relating to the interest paid. We note that this conclusion is
consistent with other jurisdictions that for various reasons have
reached this same result."

% See Union Ins. Co. v. Land and Sky, Inc., 253 Neb. 184, 568 N.W.2d 908
(1997).

7 Brief for appellant at 16.

8 Milwaukee v. Cement Div., National Gypsum Co., 515 U.S. 189, 195, 115
S. Ct. 2091, 132 L. Ed. 2d 148 (1995).

° In re Trust Created by Nixon, 277 Neb. 546, 763 N.W.2d 404 (2009).

10" Cencula v. Keller, 180 I1l. App. 3d 645, 536 N.E.2d 93, 129 III. Dec. 409
(1989); Parkside Mobile Estates v. Lee, 294 N.W.2d 327 (Minn. 1980).
But see, St. Paul Structural Steel v. ABI Contracting, 364 N.W.2d 83 (N.D.
1985) (decided under Minnesota law); Metropolitan Transfer v. Design
Structures, 328 N.W.2d 532 (Iowa App. 1982).
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Though we conclude the district court was correct in deter-
mining that the interest evidence was inadmissible, we agree
with R & D that the district court erred in granting a new trial.
In its motion for remittitur, Altech requested that the verdict be
reduced by $93,780.54; R & D now stipulates that the inter-
est costs were actually $94,395.97. Given this agreement, we
conclude that Altech’s motion for remittitur should have been
granted and that R & D’s judgment should have been reduced
by $94,395.97 to $425,907.35.

Prejudgment Interest.

Finally, R & D argues that it is entitled to prejudgment
interest on the judgment, less the interest erroneously admitted.
Section 45-103.02(1) provides that

interest as provided in section 45-103 shall accrue on the
unpaid balance of unliquidated claims from the date of
the plaintiff’s first offer of settlement which is exceeded
by the judgment until the entry of judgment if all of the
following conditions are met:

(a) The offer is made in writing upon the defendant by
certified mail, return receipt requested, to allow judgment
to be taken in accordance with the terms and conditions
stated in the offer;

(b) The offer is made not less than ten days prior to the
commencement of the trial;

(c) A copy of the offer and proof of delivery to the
defendant in the form of a receipt signed by the party or
his or her attorney is filed with the clerk of the court in
which the action is pending; and

(d) The offer is not accepted prior to trial or within thirty
days of the date of the offer, whichever occurs first.

A review of the record demonstrates that R & D complied
with all of the requirements of § 45-103.02(1). As such, R & D
is entitled to an award of prejudgment interest. We remand this
cause to the district court for a determination of that prejudg-
ment interest.

CONCLUSION
As an initial matter, we conclude that this court has jurisdic-
tion over this appeal under § 25-1315.03. We also conclude
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that the district court was correct in concluding the interest
paid on the money borrowed by R & D was not recoverable.
However, we conclude that the district court erred in grant-
ing a new trial on all issues and instead should have granted
Altech’s motion for remittitur. Finally, we conclude that R & D
was entitled to prejudgment interest on the jury award less
the amount of the remittitur. We therefore reverse the district
court’s grant of a new trial and remand the cause with direc-
tions to grant Altech’s motion for remittitur and to calculate
prejudgment interest.

REVERSED AND REMANDED WITH DIRECTIONS.
WRIGHT, J., not participating in the decision.

IN RE INTEREST OF CHANCE J., A CHILD
UNDER 18 YEARS OF AGE.
STATE OF NEBRASKA, APPELLEE,
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GERRARD, J.

NATURE OF CASE
This is an action to terminate the parental rights of Andrew
the biological father of Chance J. The juvenile court ter-

minated Andrew’s parental rights pursuant to Neb. Rev. Stat.
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§ 43-292(1), (2), and (9) (Reissue 2008). A divided panel of
the Nebraska Court of Appeals reversed the judgment of the
juvenile court, holding that the State failed to present sufficient
evidence to support a finding by clear and convincing evidence
that Andrew’s parental rights should be terminated based on
abandonment. The court also determined that reasonable reuni-
fication efforts were required and that termination of Andrew’s
parental rights was not in Chance’s best interests." On further
review, we conclude that the juvenile court did not err in ter-
minating Andrew’s parental rights and reverse the judgment of
the Court of Appeals.

BACKGROUND

ANDREW’S MARRIAGE AND BIRTH OF CHANCE J.

Andrew and Miranda J., Chance’s mother, were married in
Omaha, Nebraska, on February 6, 2002. They left Nebraska
and moved to Kentucky in 2004. Eventually, they separated
because Miranda was prostituting and using drugs. Less than
a year after their separation, Andrew received a telephone call
informing him that Miranda was pregnant and scheduled to
give birth in California. Andrew traveled from Kentucky, where
he lived, to California for the birth.

In April 2006, Miranda gave birth to Chance. Andrew testi-
fied that after Chance was born, the hospital room atmosphere
was “awkward,” because Andrew is African-American, but
when a nurse brought the baby to him, “the baby was white,
had blue eyes, and red hair.” Miranda asked what was wrong
and, when she saw Chance, indicated that Chance must have
been “‘a trick’s baby.”” Andrew testified that once he saw
Chance, he did not believe that Chance was his son and made
no further effort to try and determine whether he was Chance’s
father. At the termination hearing, Andrew was asked whether
it concerned him that Chance was with a woman who he knew
had a history of prostitution and drug use, and he replied
that yes, “anybody with Miranda has always concerned me.”
Andrew left the hospital and returned to Kentucky.

' See In re Interest of Chance J., 17 Neb. App. 645, 768 N.W.2d 472
(2009).



84 279 NEBRASKA REPORTS

CHANCE J. IN FOSTER CARE

In June 2007, the State initiated juvenile proceedings against
Miranda alleging that Chance came within the meaning of
Neb. Rev. Stat. § 43-247(3)(a) (Cum. Supp. 2006). Chance was
removed from Miranda’s home and placed in foster care, and
eventually, Miranda’s parental rights were terminated. When
juvenile proceedings were first initiated, Chance was placed
with a licensed foster parent for approximately 6 months. At
Andrew’s termination hearing, the first foster parent testified
that when she received Chance, he was not developmentally
“up to par.” She testified that Amy Watson, the Department
of Health and Human Services (DHHS) caseworker, told her
Andrew was Chance’s father, but that in the 6 months of place-
ment in that foster home, there were no visitations and no con-
tact from Andrew.

Chance was then transferred to a second foster home, where
he has remained. Chance’s second foster mother testified that
she believed Chance was developmentally delayed when he
came to her home and that, at 18 months old, Chance was
barely walking, was unable to communicate, and “just sat
there.” She described Chance as not interacting well, including
not wanting to be held or touched. The second foster mother
was concerned about Chance’s behavior and quit her job to
stay at home with him, explaining that Chance was afraid to
be at daycare. She took Chance to a pediatric specialist to test
for autism and also to the Munroe-Meyer Institute in Omaha,
which specializes in providing services and support for per-
sons with genetic disorders and developmental disabilities.
The foster mother also initiated testing with Omaha Public
Schools and secured services for Chance, such as early child-
hood development and speech therapy. The service providers
come to Chance’s second foster home and also to Chance’s
daycare to work with him daily. She testified that Chance is
still “delayed,” but has adjusted well, and is now walking, talk-
ing, and riding bikes.

Chance’s second foster mother explained that Chance has
had no visitation with Andrew and has not received any form
of contact from him. In late July 2008, the foster mother
was instructed that Chance would be having visitation with
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Andrew, but the visitation never took place and she was
never contacted.

ANDREW’S ContacT WiTH DHHS

When Miranda and Chance first became involved in juve-
nile proceedings, a DHHS initial assessment worker, Kris
Kircher, was assigned to Chance. At Andrew’s termination
hearing, Kircher testified that from the earliest involvement
with DHHS, Miranda had consistently informed her that
Andrew was Chance’s father. Kircher, through Miranda, child
support databases, and federal and state departments of correc-
tions Web sites, was able to find three addresses for Andrew.
On June 4, 2007, Kircher sent one letter to each of the three
addresses, via certified mail, informing Andrew that he was
the alleged father of Chance and that a juvenile case had been
filed. The letters were on DHHS letterhead and included the
case docket number, Miranda’s name, and contact telephone
numbers. They advised Andrew to contact an attorney and that
a petition to terminate his “parental rights may be filed, due to
abandonment.” One of the three letters was sent to Andrew at
an address on “Richland Drive” in Bowling Green, Kentucky.
Andrew testified that he resided at that address during this
time, but received no such letter. No evidence was adduced that
the letters had been received or returned. Kircher explained that
she did not attempt to contact Andrew by telephone, although
she was present at a visitation when Miranda claimed to be on
the telephone with Andrew discussing Chance.

Shortly thereafter, the case was transferred to a second
DHHS caseworker, Watson, who testified that she also was
involved in the process of locating Andrew. Watson explained
that in such a case where a parent’s whereabouts are unknown,
she first checks to see what the initial assessment worker has
completed and then conducts her own investigation, which
includes looking for addresses and telephone numbers, talk-
ing with family members, and Internet research. Watson testi-
fied that when she received Chance’s file, she reviewed the
letters Kircher had sent out a couple of weeks before and
doublechecked all current addresses within the child support
system, the DHHS computer programs, and the Nebraska and
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Kentucky child support systems. Watson also talked to all pos-
sible relatives, as well as Miranda. Watson testified that she
knew Andrew was Chance’s legal father from the marriage
certificate of Andrew and Miranda. According to Watson, she
did not initially send out letters to Andrew because Kircher had
recently done so.

Miranda supplied Watson with a telephone number for
Andrew, and Watson testified that immediately after she
received the case, she tried to contact Andrew “[s]everal times”
and then again “every couple of months” until February 2008.
On February 1, Watson sent Andrew two letters, one again
going to the Richland Drive address in Bowling Green. Watson
testified that on February 14, she received a voice mail from
Andrew stating that he had received her letter and providing
a new contact telephone number. Watson called Andrew at the
newly provided number and left him a lengthy message, with
court dates and telephone numbers, but did not actually talk to
Andrew until March 4.

During the conversation on March 4, 2008, Andrew told
Watson that he did not believe Chance was his son because of
how Chance looked at birth. Watson explained to Andrew that
under Nebraska law, because he and Miranda were married at
the time of Chance’s birth, he was presumed to be Chance’s
legal father. Watson testified that Andrew explained that he
had not seen Chance since birth, but had talked with Miranda
“‘all the time’” about Chance and how he looked. Andrew told
Watson, again, that he did not think Chance was his, but would
“take him” if Chance was his child. Watson gave Andrew sev-
eral referrals for DNA testing and several contact numbers for
herself, as well as child support agencies. Andrew did not ask
to have any contact with Chance at that time, but continued
to maintain contact with Watson over the following months.
In April 2008, genetic testing was completed, indicating that
Andrew was Chance’s father.

JUVENILE PROCEEDINGS
On February 14, 2008, the State filed a supplemental petition
alleging that Chance was within the meaning of §§ 43-247(3)(a)
and 43-292(1), (2), and (9), by virtue of abandonment by
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Andrew for reason of no contact or support in the previous
6 months, and that it was in the best interests of Chance that
Andrew’s parental rights be terminated. The hearing on the
supplemental petition was held on August 4, 2008.

Watson testified that she believed it was in Chance’s best
interests that Andrew’s parental rights be terminated. Watson
explained that in making such a determination, she uses sev-
eral factors, such as legal reasons, efforts to locate and work
with the parent, services done voluntarily and services ordered,
length of time in foster care, permanency options and the
care the child is currently receiving, and the long-term emo-
tional, social, educational, and psychological needs of the
child. Watson testified that in Chance’s case, Chance ‘“has been
able to get stable, permanent, love, affection, the education,
the speech development, the occupational and physical therapy
development that he’s needed, and is in a permanent option at
this point.”

Andrew testified in his own behalf. Andrew testified that
he still lives in Bowling Green and has been employed with
the “Lincoln Way Agency” for 1 year. Andrew testified that he
was not previously married, but does have three older children
in their twenties that he raised on his own, after their mother
left them in his care. Andrew testified that he was still legally
married to Miranda and that Miranda did not keep in contact
with him after Chance’s birth and Andrew’s return to Bowling
Green. Specifically, Andrew maintained that he had no contact
with Miranda until May 2008, even though there was testi-
mony presented that Andrew had told Watson he had spoken
with Miranda in the months prior to the petition’s being filed.
Andrew further explained that the February 1, 2008, letter
from Watson was the first contact he had with DHHS concern-
ing Andrew. Andrew testified that he was never informed that
he could send cards, letters, or gifts to Chance and was never
offered any type of visitation.

The juvenile court entered an order determining that
Chance was a child within the meaning of §§ 43-247(3)(a)
and 43-292(1), (2), and (9) and that it was in the best inter-
ests of Chance that Andrew’s parental rights be terminated.
Andrew appealed. The Court of Appeals reversed the order of
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the juvenile court. The Court of Appeals found that the evi-
dence was insufficient to prove that Andrew’s parental rights
should be terminated. The court also determined that reason-
able efforts to reunify the father and son were required and that
termination of Andrew’s parental rights was not in Chance’s
best interests.> The State filed a petition for further review,
which we granted.

ASSIGNMENTS OF ERROR
In its petition for further review, the State assigns that the
Court of Appeals erred in reversing the juvenile court’s deter-
minations that (1) the State proved by clear and convincing evi-
dence that Andrew abandoned Chance, (2) reasonable efforts
to reunify the family were not required, and (3) termination of
Andrew’s parental rights was in Chance’s best interests.

STANDARD OF REVIEW
[1,2] Juvenile cases are reviewed de novo on the record, and
an appellate court is required to reach a conclusion independent
of the juvenile court’s findings.* However, when the evidence is
in conflict, an appellate court may consider and give weight to
the fact that the trial court observed the witnesses and accepted
one version of the facts over the other.*

ANALYSIS

STATUTORY GROUNDS FOR TERMINATION
OF PARENTAL RIGHTS

[3] The State first argues that the Court of Appeals erred in
concluding that there was not clear and convincing evidence
that Andrew abandoned Chance under § 43-292(1) and (9). In

relevant part, § 43-292 provides:
The court may terminate all parental rights between
the parents . . . and [a] juvenile when the court finds such
action to be in the best interests of the juvenile and it

2 See id.

3 In re Interest of Angelica L. & Daniel L., 277 Neb. 984, 767 N.W.2d 74
(2009).

4 1d.
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appears by the evidence that one or more of the following
conditions exist:

(1) The parents have abandoned the juvenile for six
months or more immediately prior to the filing of the
petition.

For purposes of § 43-292(1), “abandonment” is a parent’s
intentionally withholding from a child, without just cause or
excuse, the parent’s presence, care, love, protection, mainte-
nance, and the opportunity for the display of parental affection
for the child.’

[4-6] The question of abandonment is largely one of intent,
to be determined in each case from all the facts and circum-
stances.® To prove abandonment, the evidence must clearly
and convincingly show that the parent has acted toward the
child in a manner evidencing a settled purpose to be rid of all
parental obligations and to forgo all parental rights, together
with a complete repudiation of parenthood and an abandon-
ment of parental rights and responsibilities.” Whether a parent
has abandoned a child within the meaning of § 43-292(1) is a
question of fact and depends upon parental intent, which may
be determined by circumstantial evidence.® The time period for
abandonment in this section is determined by counting back 6
months from the date the juvenile petition was filed.’

In this case, the supplemental petition was filed on February
14, 2008. The crucial time period for our analysis, therefore,
is August 14, 2007, through February 14, 2008. The record
clearly shows that Andrew had no contact with Chance during
this 6-month time period. In fact, Andrew’s only pre-petition
contact with Chance, ever, was immediately following his birth
in April 2006. Both foster mothers and the two DHHS workers
involved testified that Andrew had no contact with Chance dur-
ing the relevant 6-month period, or at any time before or after

5 In re Interest of Dustin H. et al., 259 Neb. 166, 608 N.W.2d 580 (2000).
6 See id.

7 See In re Interest of B.A.G., 235 Neb. 730, 457 N.W.2d 292 (1990).

8 In re Interest of Dustin H. et al., supra note 5.

° In re Interest of Deztiny C., 15 Neb. App. 179, 723 N.W.2d 652 (2006).
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the 6-month period. Andrew himself admitted to having no
pre-petition contact with Chance after April 2006. In addition,
Andrew has not provided Chance any financial support and has
not provided any cards, gifts, or letters to Chance. In short,
the evidence shows a complete abandonment of parental rights
and responsibilities.

Given these undisputed facts, the question before us is
whether Andrew had just cause or excuse to withhold his pres-
ence, care, love, protection, maintenance, and the opportunity
for the display of parental affection of Chance. Andrew argues
that he had just cause or excuse, because prior to genetic test-
ing, he believed that he was not Chance’s father.

In agreeing with Andrew, the Court of Appeals relied on In
re Interest of Dylan Z.,'° in which it had held that a father’s lack
of contact with his minor child was directly attributable to his
lack of knowledge that he was the child’s father. In that case,
the Court of Appeals concluded that the father’s failure to con-
nect with his child was due to just cause and excuse, because
DHHS and the protection safety worker made no attempts to
contact the father during the relevant 6-month period."

[7] In re Interest of Dylan Z., however, dealt with a signifi-
cantly different set of circumstances than the situation in the
present case. First, Dylan’s parents were not married or in a
relationship at the time of Dylan’s birth. Here, Andrew and
Miranda were, even at the time of the hearing on Andrew’s
parental rights, still legally married. It has long been the law
that children born to the parties in a marriage are presumed
legitimate until proved otherwise or decreed otherwise by the
court.'> But more importantly, in In re Interest of Dylan Z.,
Dylan’s alleged father was not present at Dylan’s birth. Here,
Andrew was informed of the birth and traveled to California to
witness it.

[8] Andrew testified that after seeing Chance shortly after
his birth, Andrew did not believe the child was his. The Court

19 In re Interest of Dylan Z., 13 Neb. App. 586, 697 N.W.2d 707 (2005).
1 See id.
12 Neb. Rev. Stat. § 42-377 (Reissue 2008).
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of Appeals concluded that there was nothing in the record
to indicate that Andrew had actual knowledge that Chance
was his child until the genetic testing was completed in April
2008, and therefore, Andrew could not have intentionally
abandoned Chance because he did not know Chance was his
child. We conclude, however, that paternal uncertainty based
on physical appearance of a child or suspicions of infidelity
is not just cause or excuse for abandoning a child born into
wedlock, especially when there are ample means to verify
one’s paternity.

In fact, “just cause or excuse” for a parent’s failure to
maintain a relationship with a minor child has generally been
confined to circumstances that are, at least in part, beyond
the control of the parent.'”® But there is nothing in the record
in this case indicating that Andrew did not have the means or
opportunity to confirm his suspicions that Chance was not his
child, at the hospital, or anytime thereafter. Andrew concedes
that he did not try to ascertain his paternity or assert any
parental interest in Chance, despite the fact that Chance was
born of his marriage to Miranda. Only after the State filed a
petition to terminate his rights, nearly 3 years after Chance
was born, did Andrew attempt to take any responsibility for
Chance. The obligations of parenthood cannot be set aside that
easily, based on nothing more than mere physical appearance
or unconfirmed suspicions. We will not set the bar so low for
responsible parental involvement.

We conclude, based on our de novo review of the record,
that Andrew has intentionally withheld from Chance, without
just cause or excuse, his presence, care, love, protection, main-
tenance, and opportunity for the display of parental affection.
Furthermore, the physical appearance of a child or suspicions

13 See, In re Morris, 892 So. 2d 739 (La. App. 2005); S. K. L. v. Smith, 480
S.W.2d 119 (Mo. App. 1972). See, e.g., In re Interest of Sunshine A. et
al., 258 Neb. 148, 602 N.W.2d 452 (1999); In re Interest of L.V., 240 Neb.
404, 482 N.W.2d 250 (1992); In re Interest of K.M.S., 236 Neb. 665, 463
N.W.2d 586 (1990); In re Interest of B.A.G., supra note 7. Compare, e.g.,
In re Interest of Mainor T. & Estela T., 267 Neb. 232, 674 N.W.2d 442
(2004).
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of infidelity is not just cause or excuse for abandoning a child
born into wedlock. The Court of Appeals erred in conclud-
ing that Andrew did not abandon Chance. Because we have
concluded that Andrew abandoned Chance within the meaning
of § 43-292(1), we need not address Andrew’s conduct under
§ 43-292(9).

REASONABLE EFFORTS NOT REQUIRED

[9] In a related argument, the State contends that the Court
of Appeals erred in concluding that reasonable efforts to
reunify Andrew and Chance were required. We agree that
the Court of Appeals erred in this regard. Reasonable efforts
to preserve and reunify a family are required when the State
seeks to terminate parental rights under § 43-292(6). But
in In re Interest of Hope L. et al.,"* we recently reaffirmed
our holding that reasonable efforts to reunify the family are
required under the juvenile code only when termination is
sought under § 43-292(6), not when termination is based
on other grounds.'> Here, termination was not sought under
§ 43-292(6); it was sought under § 43-292(1), (2), and (9), and
we have affirmed the court’s finding of abandonment under
§ 43-292(1). Therefore, after a proper finding of abandonment,
it was not necessary for the State to make reasonable efforts to
reunify this father and child.

BEsT INTERESTS OF CHANCE J.

Having concluded that the State met its burden to show the
requisite statutory grounds under § 43-292, we move next to
the question of whether the termination of Andrew’s parental
rights is in the best interests of Chance. The State argues that
the Court of Appeals erred in reversing the juvenile court’s
finding that termination of Andrew’s parental rights was in the
best interests of Chance. Again, we agree.

[10] A court may not properly deprive a parent of the cus-
tody of his or her minor child unless the State affirmatively

" In re Interest of Hope L. et al., 278 Neb. 869, 775 N.W.2d 384 (2009).

15 See, id.; In re Interest of DeWayne G. & Devon G., 263 Neb. 43, 638
N.W.2d 510 (2002).
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establishes that such parent is unfit to perform the duties
imposed by the relationship, or has forfeited that right.'® It is
always the State’s burden to prove by clear and convincing evi-
dence that the parent is unfit and that the child’s best interests
are served by his or her continued removal from parental cus-
tody.!” We have noted that the term “unfitness” is not expressly
used in § 43-292, but the concept is generally encompassed
by the fault and neglect subsections of that statute, and also
through a determination of the child’s best interests.'®

The evidence establishes that Andrew has forfeited his
parental rights relating to Chance and that termination of
Andrew’s parental rights is in the best interests of Chance.
First, the record clearly shows that Andrew’s only pre-petition
contact with Chance, ever, was immediately following his birth
in April 2006. Andrew has not provided Chance any financial
support and has not provided any cards, gifts, or letters to
Chance. Andrew’s failure to contact Chance, let alone parent
him, has caused Chance to be placed in foster care for more
than 3 years.

Chance also has several special needs, including develop-
mental delays that require significant time and appropriate
services. Evidence presented at the termination hearing indi-
cates that Chance’s second foster mother has provided appro-
priate care and that the foster home is a suitable placement for
Chance. When Chance first came to live with the second foster
parent, he was barely walking, was unable to communicate,
and “just sat there.” In less than a year, Chance has improved.
Andrew testified that he was unaware Chance had special needs
until hearing the second foster mother’s testimony, but thought
he could get services for Chance, because “in every state of the
United States there is [sic] all types of services for kids with
needs.” Andrew’s lack of knowledge about Chance’s needs, and
Andrew’s unpreparedness to provide for them, demonstrates

16 1d.
7 Id.
18 See In re Interest of Xavier H., 274 Neb. 331, 740 N.W.2d 13 (2007).
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the consequences of a willful failure to be involved with his
son’s life.

In addition, Watson testified that in her opinion, it was in
Chance’s best interests that Andrew’s parental rights be ter-
minated. In making that determination, Watson considered
Andrew’s lack of involvement, Chance’s special needs, and
the stability of Chance’s current situation. Watson placed great
emphasis on the fact that Chance has been able to get stable,
permanent love and affection; education; speech development;
and the occupational and physical therapy that he has needed.
While the availability of better circumstances for Chance is in
no way dispositive, the attention provided to Chance in his fos-
ter home provides a persuasive contrast with Andrew’s failure
to do the same and demonstrates the value to Chance of stabil-
ity. We conclude Andrew forfeited his parental rights concern-
ing Chance and terminate Andrew’s parental rights.

CONCLUSION
For the foregoing reasons, we reverse the judgment of
the Court of Appeals, and remand the cause to the Court of
Appeals with directions to affirm the judgment of the juve-
nile court.
REVERSED AND REMANDED WITH DIRECTIONS.

STATE OF NEBRASKA, APPELLEE, V.
Erick FERNANDO VELA, APPELLANT.
777 N.W.2d 266

Filed January 8, 2010.  No. S-07-138.

1. Constitutional Law: Statutes: Appeal and Error. The constitutionality of a
statute is a question of law, regarding which the Supreme Court is obligated to
reach a conclusion independent of the determination reached by the trial court.

2. Jury Instructions: Appeal and Error. Whether a jury instruction is correct is a
question of law, regarding which an appellate court is obligated to reach a conclu-
sion independent of the determination reached by the trial court.

3. Pretrial Procedure: Appeal and Error. The trial court has broad discretion in
granting discovery requests and errs only when it abuses its discretion.

4. Statutes: Constitutional Law: Sentences. Both U.S. Const. art. I, § 10, and Neb.
Const. art. I, § 16, provide that no ex post facto law may be passed. A law which
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purports to apply to events that occurred before the law’s enactment, and which
disadvantages a defendant by creating or enhancing penalties that did not exist
when the offense was committed, is an ex post facto law and will not be endorsed
by the courts.

Constitutional Law: Appeal and Error. The Nebraska Supreme Court ordinarily
construes Nebraska’s ex post facto clause to provide no greater protections than
those guaranteed by the federal Constitution.

Constitutional Law: Statutes. Even though it may work to the disadvantage of
a defendant, a procedural change is not ex post facto.

Appeal and Error: Words and Phrases. Plain error will be noted only where
an error is evident from the record, prejudicially affects a substantial right of a
litigant, and is of such a nature that to leave it uncorrected would cause a mis-
carriage of justice or result in damage to the integrity, reputation, and fairness of
the judicial process.

Appeal and Error. In the absence of plain error, when an issue is raised for the
first time in an appellate court, the issue will be disregarded inasmuch as the trial
court cannot commit error regarding an issue never presented and submitted for
disposition in the trial court.

Jury Instructions: Appeal and Error. Absent plain error indicative of a prob-
able miscarriage of justice, the failure to object to a jury instruction after it has
been submitted for review precludes raising an objection on appeal.

Appeal and Error. Consideration of plain error occurs at the discretion of an
appellate court.

Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of
an erroneous jury instruction, the appellant has the burden to show that the ques-
tioned instruction was prejudicial or otherwise adversely affected a substantial
right of the appellant.

Jury Instructions: Appeal and Error. Jury instructions must be read as a whole,
and if they fairly present the law so that the jury could not be misled, there is no
prejudicial error.

Aiding and Abetting: Proof. Under Nebraska law, a person who aids, abets, pro-
cures, or causes another to commit any offense may be prosecuted and punished
as if he or she were the principal offender. Aiding and abetting requires some
participation in a criminal act and must be evidenced by some word, act, or deed.
No particular acts are necessary, nor is it necessary that the defendant take physi-
cal part in the commission of the crime or that there was an express agreement to
commit the crime. Mere encouragement or assistance is sufficient.

Statutes: Appeal and Error. Statutory interpretation presents a question of law,
for which an appellate court has an obligation to reach an independent conclusion
irrespective of the determination made by the court below.

Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial
discretion is involved only when the rules make discretion a factor in determin-
ing admissibility.

Judgments: Appeal and Error. In making the determination as to factual ques-
tions, an appellate court does not reweigh the evidence or resolve conflicts in the
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evidence, but, rather, recognizes the trial court as the finder of fact and takes into
consideration that it observed the witnesses.

Criminal Law: Sentences: Death Penalty: Aggravating and Mitigating
Circumstances: Mental Competency: Records. When a defendant in a capital
sentencing proceeding places his or her mental health at issue either by assert-
ing mental retardation as a basis for precluding the death penalty pursuant to
Neb. Rev. Stat. § 28-105.01(2) (Reissue 2008) or by asserting mental illness as
a mitigating circumstance pursuant to Neb. Rev. Stat. § 29-2523(2)(g) (Reissue
2008), there is good cause under Neb. Rev. Stat. § 83-178(2) (Reissue 2008) for
the prosecution to obtain access to the defendant’s mental health records in the
possession of the Department of Correctional Services.

Criminal Law: Sentences: Death Penalty: Mental Competency: Pleadings.
When a defendant files a verified motion to preclude imposition of the death pen-
alty on the basis of mental retardation pursuant to Neb. Rev. Stat. § 28-105.01(4)
(Reissue 2008), the trial court has inherent authority to grant a motion by the
State to have the defendant evaluated by a mental health professional of the
State’s choosing.

Statutes. When considering a statute’s meaning, it is appropriate for a court to
consider the evil and mischief attempted to be remedied, the objects sought to be
accomplished, and the scope of the remedy to which its terms apply and to give
the statute such an interpretation as appears best calculated to effectuate the
design of the legislative provisions.

Sentences: Death Penalty: Appeal and Error. In a capital sentencing proceed-
ing, the Nebraska Supreme Court conducts an independent review of the record to
determine if the evidence is sufficient to support imposition of the death penalty.
Constitutional Law: Death Penalty: Judgments: Evidence: Appeal and Error.
In challenges to the constitutionality of a method of execution, the Nebraska
Supreme Court determines whether the trial court’s conclusions are supported by
substantial evidence.

Constitutional Law: Crime Victims: Sentences. Victim impact information may
be considered in sentencing a convicted murderer, because just as the murderer
should be considered as an individual, so too the victim is an individual whose
death represents a unique loss to society and in particular to his or her family.

: ____. Victim family members’ characterizations and opinions about
the crime, the defendant, or the appropriate sentence may not be received
in evidence.

Sentences: Aggravating and Mitigating Circumstances: Proof. There is no
burden of proof with regard to mitigating circumstances. However, because the
capital sentencing statutes do not require the State to disprove the existence of
mitigating circumstances, the risk of nonproduction and nonpersuasion is on
the defendant.

Sentences: Death Penalty: Appeal and Error. Under Neb. Rev. Stat. § 29-2521.03
(Reissue 2008), the Nebraska Supreme Court is required, upon appeal, to deter-
mine the propriety of a death sentence by conducting a proportionality review.
This review requires the court to compare the aggravating and mitigating circum-
stances with those present in other cases in which a district court imposed the
death penalty. The purpose of such review is to ensure that the sentence imposed
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in a case is no greater than those imposed in other cases with the same or similar
circumstances.

Appeal from the District Court for Madison County: PATRICK
G. RoGERS, Judge. Affirmed.

James R. Mowbray, Jeffery A. Pickens, and Jerry L. Soucie,
of Nebraska Commission on Public Advocacy, and Mark D.
Albin, of Albin Law Office, for appellant.

Jon Bruning, Attorney General, and J. Kirk Brown for
appellee.
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I. INTRODUCTION

On September 26, 2002, Erick Fernando Vela and two
other armed men walked into a bank in Norfolk, Nebraska. In
less than a minute, they shot and killed four bank employees
and one customer. Vela was apprehended and eventually pled
guilty to five counts of first degree murder and five counts
of use of a weapon to commit a felony. The district court for
Madison County accepted his pleas and found him guilty of all
10 offenses.

Because the State sought the death penalty, an aggravation
hearing was conducted before a jury to determine whether one
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or more of the alleged aggravating circumstances existed. The
jury determined that five statutory aggravating circumstances
existed for each of the murders.

Vela moved to have electrocution as a means of execution
declared unconstitutional. His motion was overruled.

Vela then filed motions to preclude the imposition of the
death penalty under a Nebraska statute which provides that
“the death penalty shall not be imposed upon any person with
mental retardation.”’ The district court granted the State’s
motion to have Vela examined by its chosen expert with respect
to his allegation that he was a person with mental retardation.
Vela filed an interlocutory appeal which, on March 23, 2005,
in case No. S-04-1324, we summarily dismissed based upon
our determination that the order was not final and appealable.
Following remand, the district court conducted an evidentiary
hearing and determined that Vela had not proved that he was
a person with mental retardation as defined by applicable
Nebraska statutes and overruled his motion to preclude impo-
sition of the death penalty. We dismissed Vela’s interlocutory
appeal from that order.?

A sentencing hearing was conducted before a three-judge
panel. After receiving evidence, the panel found that the aggra-
vating circumstances outweighed the mitigating circumstances
and sentenced Vela to death for each of the five counts of first
degree murder.

The cause before us is Vela’s automatic direct appeal from
the sentencing order.® Vela has assigned numerous errors
by the district court. We shall address them in three sepa-
rate groups, corresponding to the stage of district court pro-
ceedings to which they relate: the aggravation hearing, the
mental retardation hearing, and the sentencing proceedings.
Additional facts will be set forth where pertinent to our discus-
sion and analysis.

! See Neb. Rev. Stat. § 28-105.01(2) (Reissue 2008).
2 State v. Vela, 272 Neb. 287, 721 N.W.2d 631 (2006).
3 See Neb. Rev. Stat. § 29-2525 (Reissue 2008).
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II. AGGRAVATION HEARING

1. BACKGROUND

The original information filed against Vela on October
31, 2002, charged five counts of first degree murder and
five counts of use of a weapon to commit a felony, but did
not include notice of aggravating circumstances. The third
amended information filed on June 9, 2003, charged the same
offenses and included a notice of aggravating circumstances
with respect to each murder count.* Each notice used the
statutory language defining the aggravating circumstance’® but
did not include more specific factual allegations. In particular,
the notices did not specifically allege that the State intended
to establish a “substantial prior history of serious assaultive
or terrorizing criminal activity”® by proving that Vela, prior
to the bank murders, committed the first degree murder of
Travis Lundell. Vela pled guilty to the charges in the third
amended information.

Upon accepting Vela’s guilty pleas, the trial court scheduled
a hearing before a jury to determine whether any of the aggra-
vating circumstances alleged by the State existed. At the time
Vela committed the murders in September 2002, Nebraska’s
capital sentencing statutes provided that the sentencing judge
or panel would determine the existence of any aggravating
circumstances which could warrant imposition of the death
penalty.” But in November 2002, the Nebraska Legislature,
meeting in special session, enacted L.B. 1, which amended
Nebraska’s capital sentencing statutes. L.B. 1 was enacted in
response to the holding of the U.S. Supreme Court in Ring
v. Arizona,’ decided on June 24, 2002. In Ring, the Supreme

4 See Neb. Rev. Stat. § 29-1603(2) (Reissue 2008).
5 See Neb. Rev. Stat. § 29-2523 (Reissue 2008).
© See § 29-2523(1)(a).

7 See Neb. Rev. Stat. §§ 29-2519 to 29-2546 (Reissue 1995 & Cum. Supp.
2002).

8 2002 Neb. Laws, L.B. 1, Third Spec. Sess.

 Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556
(2002).
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Court held that, other than the finding of a prior conviction, the
determination of aggravating circumstances in a capital case
must be made by a jury unless waived by the defendant. The
amendments made by L.B. 1 became effective on November
23, 2002, approximately 7 months before Vela entered his
guilty pleas.

Prior to the scheduled aggravation hearing, Vela filed a
motion alleging that the death sentence could not constitution-
ally apply to him because L.B. 1 was ex post facto legislation.
Vela also filed a motion which sought, inter alia, to prohibit
the submission of aggravating circumstance (1)(a) to the jury
on the ground that the information had not alleged the specific
acts upon which the State based the existence of this aggravat-
ing circumstance. The district court overruled both motions.

At the commencement of the aggravation hearing, the par-
ties stipulated that Vela shot and killed Lisa Bryant; that Jorge
Galindo shot and killed Lola Elwood; and that Jose Sandoval
shot and killed Jo Mausbach, Evonne Tuttle, and Samuel Sun.
Throughout the aggravation trial, Vela objected to evidence and
testimony concerning the actions of Sandoval and Galindo. He
argued that such evidence was irrelevant because aggravating
circumstances could not be based on aiding and abetting liabil-
ity. The district court overruled the objections.

(a) Bank Murders

Much of what transpired on the morning of September 26,
2002, was photographed by the bank’s surveillance cameras.
Recorded video and several time-stamped still-frame photo-
graphs from the surveillance system were received into evi-
dence during the aggravation hearing. The photographic evi-
dence showed that at 8:44:56 a.m., Galindo, followed by Vela
and then Sandoval, entered the bank through its front door.
Sandoval walked straight ahead to the teller counter, where he
shot bank employees Sun and Mausbach and bank customer
Tuttle at close range. Tuttle sustained a penetrating gunshot
wound to the head and another gunshot wound which entered
the back of her left hand. Sun sustained two penetrating gunshot

10§ 29-2519(2)(e).
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wounds to his head and another which entered his neck and
passed through his chest. Blood from the wounds filled Sun’s
air passages, causing his death by asphyxiation, described by
the pathologist who performed the autopsy as a “horrible-type
of death” occurring over a period of several minutes. Mausbach
sustained a gunshot wound to the head. Like Sun, she died
from asphyxiation resulting from blood filling her air passages
over a period of several minutes.

After entering the bank, Galindo immediately approached the
private office of Elwood, which was located off the bank lobby
to his left as he entered the building. Bank employees Cheryl
Cahoy and Susan Staehr were seated in the office, meeting
with Elwood. As Galindo approached the office, Cahoy heard
a gunshot and an unidentified male voice ask if the alarm had
been pulled. Cahoy heard more gunshots and ducked her head.
As she did so, she heard Elwood scream. When she looked up,
she saw Elwood slumped over in her chair. Elwood sustained
two gunshot wounds which penetrated her lungs and heart,
and a third gunshot wound to the right side of her abdomen.
Neither Cahoy nor Staechr was injured.

After entering the bank, Vela immediately proceeded to
Bryant’s private office, located off the bank lobby to Vela’s
right as he entered the building. Surveillance photographs show
that he entered Bryant’s office by 8:45:06 a.m. and exited the
office at 8:45:27 a.m. Bryant’s body was found lying behind
her desk. She was shot at close range; one bullet penetrated her
left hand as it was held up and then entered her neck. Another
bullet fractured her right femur and lodged in her thigh. Bryant
died from asphyxiation caused by blood from the neck wound
entering her air passages, causing her to struggle for air over a
period of several minutes.

Bank customer Micki Koepke arrived at the bank at approxi-
mately 8:45 a.m. As she entered the building, she saw Sandoval
at the teller counter. At 8:45:29 a.m., Galindo fired at Koepke
from where he stood in the doorway of Elwood’s office. The
bullet entered and exited Koepke’s upper right shoulder, and
she ran to her vehicle and called the 911 emergency dispatch
service. The shots Galindo fired at Koepke also struck a fast-
food restaurant across the street from the bank.
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Vela, Sandoval, and Galindo left the bank about 45 seconds
after they entered. A witness who observed Vela shortly after
he left the bank testified that he was smiling. The three men
forcibly entered an occupied home near the bank. Vela put a
gun to the head of one resident, and the men demanded and
received car keys belonging to another resident. They obtained
the keys and escaped in the stolen vehicle without injuring
any of the occupants of the home. They were apprehended and
taken into custody shortly thereafter.

Vela pled guilty to burglary, robbery, and use of a firearm
to commit a felony in connection with this incident. Sandoval
and Galindo were tried, convicted, and sentenced to death on
each of five counts of first degree murder and related weapons
charges; we recently affirmed Galindo’s convictions and sen-
tences,'' and Sandoval’s direct appeal is pending by this court.
Gabriel Rodriguez, who participated in the attempted bank
robbery but was not in the bank when the shots were fired,
was convicted of five counts of first degree murder and related
weapons charges and sentenced to life imprisonment.!?

(b) Lundell Murder

Lundell was reported missing on August 20, 2002. By letter
dated January 21, 2003, the prosecutor notified Vela’s counsel
that if “Vela wishes to discuss the disappearance and strangula-
tion murder of . . . Lundell, we are available to listen to what-
ever he wishes to disclose.” In a second letter dated March 11,
2003, the prosecutor advised Vela’s counsel that he intended
to use the Lundell murder at the “aggravation stage” of Vela’s
trial. On March 17, Galindo led investigators to a rural area
of Madison County, Nebraska, where the body of Lundell was
recovered from a shallow grave.

At the aggravation hearing held in September 2003, the
State presented evidence, over Vela’s continuing objection, of
his involvement in the death of Lundell, in order to establish
the aggravating circumstance that Vela had a “substantial prior

1 See State v. Galindo, 278 Neb. 599, 774 N.W.2d 190 (2009).
12 State v. Rodriguez, 272 Neb. 930, 726 N.W.2d 157 (2007).
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history of serious assaultive or terrorizing criminal activity.”!?
Lundell’s severely decomposed body was found wrapped in
a comforter held together by strapping tape beneath approxi-
mately 3 feet of earth. A bandanna scarf was tied around the
mouth and knotted in the back of the neck. The feet were bound
together by a fabric strap and string. A forensic pathologist
who performed an autopsy testified that the state of decompo-
sition was consistent with burial in a moist grave since August
2002. Due to the extent of internal and external decomposition,
the cause of death could not be determined.

Lundell’s mother testified that in August 2002, he had been
living in a Norfolk apartment with Sandoval and two other per-
sons. He normally contacted her at least once every 2 weeks,
but she last heard from him on August 15. At that time, he
was 19 years old. Lundell regularly wore a watch which he
had purchased in about May 2002, but it was not found on his
body or at the site of the exhumation, and his mother did not
find it among his personal belongings at his apartment. Vela
was wearing a watch at the time of his arrest on September
26; it was taken by law enforcement personnel and stored with
his personal property. Lundell’s mother identified this watch as
belonging to Lundell.

Several persons who had been incarcerated with Vela after
his arrest for the bank murders testified that he admitted his
involvement in the killing of Lundell. One witness testified
that after seeing a television news account of the discovery of
Lundell’s body, Vela told him that he strangled Lundell because
he had stolen marijuana from Sandoval and was giving infor-
mation to the police. Vela also told this witness that the killing
was a test to determine if he had the courage required to kill
people in the bank. Vela told this witness that Sandoval and
another person were involved with him in the Lundell murder
and that they wrapped Lundell’s body in a blanket and took it
away in the trunk of a vehicle.

Another former cellmate testified that Vela told him about a
“boy” whom he, Galindo, and Sandoval had killed and buried.
The witness testified that Vela told him that he strangled the

13 See § 29-2523(1)(a).
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boy with a wire while Galindo was holding his legs. According
to this witness, Vela told him they killed the boy because he
owed money to Vela and Sandoval. Vela also told the witness
that he had taken a watch from the boy “because he liked it.”
Vela described the watch as silver with a blue face. Another
person who was acquainted with Vela both in and out of jail
testified that he admitted involvement in the Lundell murder
but did not “end it.”

Also received in evidence at the aggravation trial was a letter
which Vela wrote to his family while in jail, but did not send.
In the letter, Vela stated that he was involved in Lundell’s death
and that he was sorry about it, but that “if I wouldn’t do it they
would of kill[ed] me and I couldn’t escape from them and I
was ashame[d] to ask [for] help.”

At the conclusion of the aggravation hearing, the district
court instructed the jury on five aggravating circumstances.'*
The instructions generally followed the NJI2d Crim. 10.1 model
instruction for jury aggravation proceedings. With respect to
aggravating circumstance (1)(a), the “substantial prior history
of serious assaultive or terrorizing criminal activity,” the court
gave an instruction which included all the elements of the first
degree murder of Lundell. The instructions defined premedita-
tion, but did not define “malice.” The court did not instruct on
the lesser-included offenses of first degree murder as part of
the aggravator.

The jury returned a verdict finding all five aggravators
existed for each of the five murders. The district court over-
ruled Vela’s motion for new trial.

(c) Discovery Requests

In May 2006, more than 2'> years after the jury’s determina-
tion of aggravating circumstances, Vela filed a motion request-
ing leave to take the depositions of five persons who had been
convicted in federal criminal proceedings. Vela argued that the
depositions were needed to determine whether the discretion of
the lead prosecutor in his case had been “burdened by a conflict
of interest created by [the prosecutor’s] alleged involvement”

14§ 29-2523(1)(a), (b), (d), (e), and (f).
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in a criminal conspiracy involving some of the convicted fel-
ons." Vela’s motion alleged that two of the witnesses who testi-
fied for the State at his aggravation hearing were linked to the
alleged conspiracy. The district court denied the motion to take
the depositions, determining that there had been no showing
that the proposed depositions would be relevant or material to
the proceedings involving Vela.

2. ASSIGNMENTS OF ERROR

Vela assigns, restated and renumbered, that the district court
erred in the following:

1. Denying his motion to prohibit any jury aggravation trial
because L.B. 1 is ex post facto legislation, in violation of
article I, § 10, of the U.S. Constitution and article I, § 16, of
the Nebraska Constitution.

2. Receiving evidence at the aggravation trial concerning
the Lundell homicide and submitting aggravator (1)(a) to the
jury, in violation of his right to notice under the 6th and 14th
Amendments to the U.S. Constitution and article I, § 11, of the
Nebraska Constitution, and in denying his motion for new trial
on these grounds.

3. Failing to define the term “malice” in its jury instruction
on aggravator (1)(a), in violation of the Due Process Clause of
the 14th Amendment to the U.S. Constitution and article I, § 3,
of the Nebraska Constitution.

4. Failing to instruct on the lesser-included offenses of first
degree murder in its jury instruction on aggravator (1)(a), in
violation of Neb. Rev. Stat. § 29-2027 (Reissue 2008), the 8th
and 14th Amendments to the U.S. Constitution, and article I,
§§ 3 and 9, of the Nebraska Constitution.

5. Failing to identify and define the crime for which Vela
was allegedly trying to conceal the identity of the perpetrator
with regard to aggravating circumstance (1)(b), in violation of
the Due Process Clause of the 14th Amendment to the U.S.
Constitution and article I, § 3, of the Nebraska Constitution.

6. Receiving evidence concerning the actions of Vela’s
codefendants and by instructing the jury that the alleged

15 Brief for appellant at 53.
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aggravating circumstances could be based upon liability as an
aider and abettor, in violation of the 8th and 14th Amendments
to the U.S. Constitution; article I, § 9, of the Nebraska
Constitution; and the language of § 29-2523.

7. Failing to grant his motion to take additional depositions
and recuse the Madison County Attorney, in violation of Neb.
Rev. Stat. §§ 25-1233 and 29-1917 (Reissue 2008) and the 6th
and 14th Amendments to the U.S. Constitution.

3. STANDARD OF REVIEW

[1] The constitutionality of a statute is a question of law,
regarding which the Supreme Court is obligated to reach a
conclusion independent of the determination reached by the
trial court.'

[2] Whether a jury instruction is correct is a question of
law, regarding which an appellate court is obligated to reach
a conclusion independent of the determination reached by the
trial court."

[3] The trial court has broad discretion in granting discovery
requests and errs only when it abuses its discretion.'®

4. ANALYSIS AND RESOLUTION

(a) Ex Post Facto Claim

[4,5] Both U.S. Const. art. I, § 10, and Neb. Const. art. I,
§ 16, provide that no ex post facto law may be passed. A law
which purports to apply to events that occurred before the law’s
enactment, and which disadvantages a defendant by creating
or enhancing penalties that did not exist when the offense was
committed, is an ex post facto law and will not be endorsed by
the courts.!” This court ordinarily construes Nebraska’s ex post

16 State v. Gales, 269 Neb. 443, 694 N.W.2d 124 (2005); State v. Diaz, 266
Neb. 966, 670 N.W.2d 794 (2003).

17" State v. Schmidt, 276 Neb. 723, 757 N.W.2d 291 (2008); State v. Moore,
276 Neb. 1, 751 N.W.2d 631 (2008).

18 State v. Jackson, 275 Neb. 434, 747 N.W.2d 418 (2008).

19 State v. Worm, 268 Neb. 74, 680 N.W.2d 151 (2004); State v. Gales, 265
Neb. 598, 658 N.W.2d 604 (2003).
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facto clause to provide no greater protections than those guar-
anteed by the federal Constitution.?

As noted above, L.B. 1 changed the procedure by which the
existence of aggravating circumstances is determined in a first
degree murder case. Prior to its passage, the existence of statu-
tory aggravating circumstances necessary to warrant imposition
of the death penalty was determined by the sentencing judge or
three-judge panel.?! L.B. 1 changed prior law by requiring that
a jury determine the existence of aggravating circumstances,
unless a jury is waived by the defendant.?

We have previously rejected claims that L.B. 1 constituted
ex post facto legislation with respect to the imposition of the
death penalty for first degree murders committed before its
enactment. State v. Gales (Gales 1)* was an appeal from two
death sentences imposed in 2001 for first degree murders com-
mitted in 2000. It was pending before this court at the time of
the Ring decision and the Legislature’s subsequent enactment
of L.B. 1. The defendant in Gales I objected to the State’s
request that the matter be remanded for sentencing pursuant
to L.B. 1, arguing that L.B. 1 constituted a substantive change
in the law which could not be applied retroactively without
violating the constitutional prohibition of ex post facto legisla-
tion. We held that the change which required a jury instead of a
judge or panel of judges to determine the existence of aggravat-
ing circumstances was procedural in nature and remanded the
cause to the district court for resentencing. On remand, in State
v. Gales (Gales II),** the defendant was again sentenced to
death after a jury determined the existence of multiple aggra-
vating circumstances, and this court affirmed those sentences
on direct appeal.

State v. Worm, supra note 19.

21§ 29-2522.

2 L.B. 1, § 11 (presently codified at § 29-2520(2) (Reissue 2008)).
Gales I, supra note 19.

Gales I, supra note 16.
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Subsequently, in State v. Mata (Mata I),” we rejected a
similar claim. As in Gales I, the defendant in Mata I commit-
ted first degree murder and was sentenced to death before the
Ring decision and the enactment of L.B. 1. On direct appeal,
we affirmed the conviction, but pursuant to our holding in
Gales I, we vacated the death sentence and remanded the
cause for resentencing on the charge of first degree murder.
On remand, in State v. Mata (Mata II),*° the defendant was
once again sentenced to death after a jury determined the
existence of aggravating circumstances. In deciding his appeal
from that sentence, we rejected a claim that L.B. 1 constituted
ex post facto legislation, because Ring rendered unconstitu-
tional the death penalty statutes which were in effect at the
time of the murder. Relying upon the reasoning of Dobbert
v. Florida,” we concluded that “mere procedural changes to
comply with new constitutional rules do not disadvantage a
defendant or impose additional punishment even if the proce-
dures in effect when the defendant committed the offense are
later declared unconstitutional.”?®

Vela argues that his case is distinguishable from
Gales II, Mata II, and Dobbert, because he committed first
degree murder after the decision in Ring and before the enact-
ment of L.B. 1. He contends that Ring “effectively invalidated
Nebraska’s death penalty scheme” and that his crimes were
committed “during the period in which Nebraska had no effec-
tive death penalty.””

Vela’s factual premise is correct, but his legal conclusion is
not. As we recently noted in State v. Galindo,* the death penalty
did not disappear from Nebraska law during the approximately

3 State v. Mata, 266 Neb. 668, 668 N.W.2d 448 (2003), abrogated on other
grounds, State v. Rogers, 277 Neb. 37, 760 N.W.2d 35 (2009).

26 State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).

*" Dobbert v. Florida, 432 U.S. 282, 97 S. Ct. 2290, 53 L. Ed. 2d 344
(1977).

2 Mata II, supra note 26, 275 Neb. at 16-17, 745 N.W.2d at 246.
2 Brief for appellant at 72.

30 State v. Galindo, supra note 11.
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5-month period between the decision in Ring and the enact-
ment of L.B. 1. Before, during, and after that period, Nebraska
statutes provided that the maximum penalty for first degree
murder was death.’’ Before he entered the bank on the morn-
ing of September 26, 2002, the existence of those statutes gave
Vela fair warning of the penalty which the State of Nebraska
would seek to impose on him if he were convicted of first
degree murder.*?

[6] L.B. 1 did not aggravate the crime of first degree mur-
der or change the quantum of punishment for its commission.
As we have written in Gales I, Mata I, and Galindo, L.B. 1
changed only the procedures for determining whether the death
penalty is to be imposed in an individual case. L.B. 1 simply
reassigned the responsibility for determining the existence of
aggravating circumstances from judges to juries in order to
comply with the new constitutional rule announced in Ring.
We specifically held in Gales I and reaffirmed in Mata I and
Galindo that the change was procedural, not substantive.*
“Even though it may work to the disadvantage of a defendant,
a procedural change is not ex post facto.”**

In this case, as in Dobbert, “not only was the change in the
law procedural, it was ameliorative”®® both in its intent*® and
operation. L.B. 1 guaranteed a defendant’s Sixth Amendment
right, recognized for the first time in Ring, to have a jury
determine whether there were aggravating circumstances which
would warrant imposition of the death penalty. It also specifi-
cally recognized a defendant’s right to waive a jury determina-
tion of the alleged aggravating circumstances and have that
determination made instead by a panel of three judges.?’

31 Neb. Rev. Stat. §§ 28-105 and 28-303 (Reissues 1998 & 2008).
See Dobbert v. Florida, supra note 27.

Gales I, supra note 19; Mata I, supra note 25; and State v. Galindo, supra
note 11.

34 Dobbert v. Florida, supra note 27, 432 U.S. at 293.
¥ 1d., 432 U.S. at 294,

36 See § 29-2519(2)(b).

37 See § 29-2520(3).
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Nor do we find merit in Vela’s argument that L.B. 1 spe-
cifically targeted him and others involved in the Norfolk bank
murders and was, therefore, ex post facto legislation. While
individual senators and witnesses made references to the
Norfolk bank cases during Judiciary Committee hearings on
L.B. 1, the Introducer’s Statement of Intent clearly stated that
the bill was introduced to “set[] forth procedural modifications
to Nebraska’s existing statutory first degree murder sentencing
process in response to the U.S. Supreme Court decision in Ring
v. Arizona.”* This legislative intent was specifically codified in
§ 29-2519(2)(e), which also states that it is the Legislature’s
intent that the provisions of L.B. 1 “shall apply to any murder
in the first degree sentencing proceeding commencing on or
after November 23, 2002.” (Emphasis supplied.) The language
of the statute itself plainly expresses the Legislature’s intent
that it should apply broadly to all capital sentencing proceed-
ings after the date of enactment, and we will not consider
isolated comments made during a committee hearing to narrow
this intent.*

(b) Notice of Aggravating Circumstance (1)(a)

L.B. 1 did not alter the substantive nature of the statutory
aggravating circumstances, one or more of which must be
proved by the State beyond a reasonable doubt before the death
penalty may be considered for a defendant found guilty of first
degree murder.*’ But it did establish a new procedure requiring
the State to include a “notice of aggravation” in any informa-
tion charging first degree murder in which the death penalty
was sought:

Any information charging a violation of section 28-303
and in which the death penalty is sought shall contain a
notice of aggravation which alleges one or more aggravat-
ing circumstances, as such aggravating circumstances are

38 97th Leg., 3d Spec. Sess. (Nov. 12, 2002).

% See, Omaha Pub. Power Dist. v. Nebraska Dept. of Revenue, 248 Neb.
518, 537 N.W.2d 312 (1995) (Caporale, J., concurring); Nuzum v. Board of
Ed. of Sch. Dist. of Arnold, 227 Neb. 387, 417 N.W.2d 779 (1988).

40 See Gales I, supra note 19.
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provided in section 29-2523. . . . It shall constitute suf-

ficient notice to describe the alleged aggravating circum-

stances in the language provided in section 29-2523.4!
Vela pled guilty to the five counts of first degree murder alleged
in the third amended information, each of which included a
notice of aggravation alleging six aggravating circumstances,
including that specified in § 29-2523(1)(a): “[t]he offender was
previously convicted of another murder or a crime involving
the use or threat of violence to the person, or has a substantial
prior history of serious assaultive or terrorizing criminal activ-
ity.” Vela now argues that he was denied due process, because
the State did not specifically allege that it intended to prove
his involvement in the Lundell murder in order to establish a
“substantial prior history of serious assaultive or terrorizing
criminal activity.”

Our pre-Ring/L.B. 1 jurisprudence clearly held that “[t]he
State is not constitutionally required to provide the defendant
with notice as to which particular aggravating circumstance or
circumstances the State will rely upon in pursuing the death
penalty,”** because the specific delineation of the aggravat-
ing circumstances in the statutes constitutes sufficient notice
to a defendant charged with first degree murder. In State
v. Palmer,® we reaffirmed our prior holdings that notice of
aggravating circumstances was not constitutionally required,
because at the sentencing phase of a first degree murder trial,
“the then-convicted defendant is not entitled to all of the
same rights accorded one merely accused of a crime but not
yet convicted.”

These decisions are squarely in line with those of other
jurisdictions, including cases decided after Ring. For example,
in State v. Hunt,** the Supreme Court of North Carolina held

4§ 29-1603(2)(a).

4 State v. Reeves, 234 Neb. 711, 742, 453 N.W.2d 359, 379 (1990), vacated
and remanded on other grounds 498 U.S. 964, 111 S. Ct. 425, 112 L.
Ed. 2d 409. See, also, State v. Bjorklund, 258 Neb. 432, 604 N.W.2d 169
(2000), abrogated on other grounds, Mata II, supra note 26.

4 State v. Palmer, 224 Neb. 282, 306, 399 N.W.2d 706, 724 (1986).
4 State v. Hunt, 357 N.C. 257, 582 S.E.2d 593 (2003).
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that the statute defining 11 aggravating circumstances which
could support a capital sentence provided constructive notice
sufficient to satisfy due process. It held that in the absence
of a statute requiring the state to allege specific aggravating
circumstances in the indictment, “due process does not require
that short-form murder indictments state the aggravators or
even allude to the statutory provision in which they are enu-
merated.”* In reaching this conclusion, the court specifically
noted that “Ring does not require that aggravating circum-
stances be alleged in state-court indictments.”*® Similarly, in
State v. Steele,*” the Supreme Court of Florida held that Ring
did not require modification of its prior holdings that the State
was not required to provide notice to the defendants of the
statutory aggravating factors it intended to prove. It concluded
that “[w]hether to require the State to provide notice of alleged
aggravators is within the trial court’s discretion.”*® Likewise,
in Thacker v. State,* the Oklahoma Court of Criminal Appeals
held that even after Ring, statutory aggravating circumstances
need not be included in an indictment or information in a
capital murder prosecution, because constitutionally sufficient
notice was provided by the statute which specified the aggra-
vating circumstances which could be considered in the sentenc-
ing process.

Vela relies heavily upon Goodloe v. Parratt™ in support of
his argument that his due process rights were violated when the
State did not specifically allege his involvement in the Lundell
murder as the basis for the existence of the aggravating circum-
stance defined by § 29-2523(1)(a). Goodloe is a federal habeas
corpus case in which a defendant challenged his conviction
in a Nebraska state court for operation of a motor vehicle to
avoid arrest. The Eighth Circuit Court of Appeals held that the

'S

5 1d. at 277, 582 S.E.2d at 606.

4 Id. at 274, 582 S.E.2d at 604.

47 State v. Steele, 921 So. 2d 538 (Fla. 2005).

48 Id. at 543.

4 Thacker v. State, 100 P.3d 1052 (Okla. Crim. App. 2004).
30 Goodloe v. Parratt, 605 F.2d 1041 (8th Cir. 1979).



114 279 NEBRASKA REPORTS

defendant’s due process right to reasonable notice of the charge
against him was violated because (1) the information did not
allege the specific offense for which he allegedly fled arrest,
which the court considered an essential element of the flight
charge, and (2) while the defendant was initially given actual
notice of the underlying offense, the prosecutor changed his
theory midtrial and argued that the defendant had fled to avoid
arrest for another offense, without giving prior notice to the
defendant. The court reasoned that under these circumstances,
the defendant “was not given fair and reasonable notice of the
offense charged and the case against which he had to prepare
a defense; the result was a fundamentally unfair trial that
requires the conviction be set aside.”!

Goodloe does not support Vela’s notice argument for several
reasons. First, it addresses the requirement of notice in the
context of the original criminal charge, not a sentence aggra-
vator which comes into play only if the defendant is convicted
of the charged offense. Also, Goodloe involved a failure to
notify the defendant of an essential element of an offense, but
aggravating circumstances as set forth in Nebraska’s capital
sentencing scheme are not “essential elements” of first degree
murder.>?> And, as noted in Goodloe, actual notice can sat-
isfy any due process deficiency in a charging document. We
conclude that the notice of aggravation included in the third
amended information in this case was sufficient, because it
described the alleged aggravating circumstances in the lan-
guage provided in § 29-2523(1)(a).”® We further note that
months before the aggravation hearing in this case, the pros-
ecutor gave Vela and his counsel written notice that he would
use Vela’s involvement in the Lundell murder to prove aggra-
vating circumstances, and he subsequently provided Vela’s
counsel with police reports and other investigative materials
pertaining to that crime.

ST Id. at 1047.

52 See Mata II, supra note 26. See, also, Schriro v. Summerlin, 542 U.S. 348,
124 S. Ct. 2519, 159 L. Ed. 2d 442 (2004).

3 See § 29-1603(2)(a).
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For completeness, we note that the comment to the NJI2d
Crim. 10.1 model instruction states, without citation of author-
ity, that “[t]he State should . . . be required to specify in
advance which crimes it is relying on to prove that the defend-
ant has a substantial prior history of serious assaultive or ter-
rorizing criminal activity.” While this may be viewed as good
practice, we do not hold on the facts of this case that it was
constitutionally required. And, as noted above, the prosecutor
did inform Vela’s counsel in advance that he intended to use
Vela’s involvement in the Lundell murder as proof of an aggra-
vating circumstance.

In summary, we conclude that the district court did not err
in receiving evidence of Vela’s involvement in the Lundell
murder as proof of the aggravating circumstance defined by
§ 29-2523(1)(a) or in denying Vela’s motion for new trial
insofar as it was based on an allegation that the State had
failed to provide adequate notice with respect to this aggravat-
ing circumstance.

(c) Jury Instruction: Malice

At the close of the evidentiary phase of the aggravation
hearing, the district court instructed the jury that in order to
find the “substantial prior history of serious assault or terror-
izing criminal activity” aggravating circumstance, it must find
beyond a reasonable doubt that Vela “did in fact commit the
offense of Murder in the First Degree of . . . Lundel[l].” The
court instructed the jury that the elements of this offense were
that Vela killed Lundell, that he did so “purposely and with
deliberate and premeditated malice,” and that he “did so on
or after August 15, 2002, in Madison County, Nebraska.” In
a separate instruction entitled “Definitions Applicable to First
Degree Murder,” the court defined the terms ‘“Deliberate,”
“Premeditation,” and “Intent,” but did not define “malice.”
Although Vela submitted written objections to the jury instruc-
tions, he did not object on the ground that they did not include
a definition of malice, and he did not request an instruction
including this definition. Vela contends on appeal that the fail-
ure of the district court to instruct the jury on the definition of
malice constitutes plain error.
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[7-10] Plain error will be noted only where an error is evi-
dent from the record, prejudicially affects a substantial right of
a litigant, and is of such a nature that to leave it uncorrected
would cause a miscarriage of justice or result in damage to
the integrity, reputation, and fairness of the judicial process.*
In the absence of plain error, when an issue is raised for the
first time in an appellate court, the issue will be disregarded
inasmuch as the trial court cannot commit error regarding an
issue never presented and submitted for disposition in the trial
court.> Absent plain error indicative of a probable miscarriage
of justice, the failure to object to a jury instruction after it has
been submitted for review precludes raising an objection on
appeal.”® Consideration of plain error occurs at the discretion
of an appellate court.”’

Vela relies on State v. Myers®® in support of his contention
that the failure to define “malice” in the jury instructions con-
stituted plain error. In that case, this court held that failure to
define a legal term of art used in a jury instruction can con-
stitute plain error. Vela argues that “malice” is a legal term of
art meaning “‘that condition of the mind which is manifested
by the intentional doing of a wrongful act without just cause
or excuse.””

In the years since Myers was decided, the U.S. Supreme
Court has held that even a failure to submit an entire element
of a criminal offense or a sentencing factor to a jury is not
structural error automatically requiring reversal, but can be

3 State v. Molina, 271 Neb. 488, 713 N.W.2d 412 (2006); Mata I, supra
note 25.

> Id.

36 State v. Greer, 257 Neb. 208, 596 N.W.2d 296 (1999); State v. Flye, 245
Neb. 495, 513 N.W.2d 526 (1994).

37 State v. Archie, 273 Neb. 612, 733 N.W.2d 513 (2007).

8 State v. Myers, 244 Neb. 905, 510 N.W.2d 58 (1994), overruled on other
grounds, State v. Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998).

% Brief for appellant at 80, quoting State v. Marks, 248 Neb. 592, 537
N.W.2d 339 (1995). Accord State v. Lyle, 245 Neb. 354, 513 N.W.2d 293
(1994).
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subject to a harmless error analysis. In Neder v. United States,®
the Court held that “an instruction that omits an element of the
offense does not necessarily render a criminal trial fundamen-
tally unfair or an unreliable vehicle for determining guilt or
innocence.” Then, in Washington v. Recuenco,® the Court held
that “[f]ailure to submit a sentencing factor to the jury, like
failure to submit an element to the jury, is not structural error.”
Based upon Recuenco, we recently held that the standard for
determining whether failure to submit a sentencing factor to a
jury constitutes harmless error is whether the record demon-
strates beyond a reasonable doubt that a rational jury would
have found the existence of a sentencing factor.®

Unlike Myers, in this case, the jury instructions alleged to
constitute plain error were not given in the guilt phase of a
murder trial, but, rather, were given after a hearing to deter-
mine the existence of aggravating circumstances which would
permit the imposition of the death penalty for the five murders
for which Vela had already been convicted. Thus, the issue
was not whether Vela should be convicted and punished for
the murder of Lundell, but, rather, whether his involvement in
the Lundell murder established a “substantial prior history of
serious assaultive or terrorizing criminal activity.”®® And the
alleged deficiency in the jury instruction did not involve the
failure to submit an entire element of the uncharged Lundell
murder by which the State sought to prove the aggravating
circumstance described in § 29-2523(1)(a), but, rather, the
deficiency was a failure to define a single word used in one
of the elements. And, contrary to Vela’s argument, we find no
evidence in the record suggesting the absence of malice in the
form of legal justification or excuse for the Lundell killing.
We conclude that any error in not defining the term “malice”
in the jury instructions would not be of a “nature that to leave

0 Neder v. United States, 527 U.S. 1, 9, 119 S. Ct. 1827, 144 L. Ed. 2d 35
(1999).

1 Washington v. Recuenco, 548 U.S. 212, 222, 126 S. Ct. 2546, 165 L. Ed.
2d 466 (2006).

62 State v. Payan, 277 Neb. 663, 765 N.W.2d 192 (2009).
0 See § 29-2523(1)(a).
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it uncorrected would cause a miscarriage of justice or result
in damage to the integrity, reputation, and fairness of the
judicial process” so as to constitute plain error.®* Accordingly,
we do not reach the merits of the claimed deficiency in the
jury instruction to which no exception was taken in the dis-
trict court.

(d) Jury Instruction: Lesser-Included Offenses

Vela argues that the district court erred in not instructing
the jury on lesser-included offenses of first degree murder. He
relies in part on § 29-2027, which provides that “[i]n all tri-
als for murder,” the jury shall ascertain whether the verdict is
“murder in the first or second degree or manslaughter.”

As we have noted, Vela was not on trial for the murder of
Lundell. Vela’s involvement in the Lundell murder was simply
the evidence by which the State sought to prove aggravating
circumstance § 29-2523(1)(a), a “substantial prior history of
serious assaultive or terrorizing criminal activity” prior to the
five murders for which he had been convicted. While lesser
degrees of homicide or other offenses against the person might
well establish the existence of this aggravating circumstance, in
this case, the State elected to prove that Vela had committed a
prior, uncharged first degree murder. Had the State not met its
burden of proof for first degree murder, it would have failed to
prove this aggravating circumstance.

[11] In an appeal based on a claim of an erroneous jury
instruction, the appellant has the burden to show that the
questioned instruction was prejudicial or otherwise adversely
affected a substantial right of the appellant.®> Vela could hardly
have been prejudiced by the failure of the court to give an
instruction which would have effectively lightened the State’s
burden by allowing the jury to find the existence of the aggra-
vating circumstance on the basis of “lesser” crimes than first
degree murder.

% See State v. Molina, supra note 54, 271 Neb. at 528, 713 N.W.2d at 447.

5 State v. Welch, 275 Neb. 517, 747 N.W.2d 613 (2008); State v. Gutierrez,
272 Neb. 995, 726 N.W.2d 542 (2007).
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(e) Jury Instruction: “Other Crime”

The State alleged the aggravating circumstance defined by
§ 29-2523(1)(b): “The murder was committed in an effort to
conceal . . . the identity of the perpetrator of such crime.” Vela
contends that his due process rights were violated because
in instructing the jury, the district court did not identify the
“crime” for which Vela was allegedly trying to conceal the
identity of the perpetrator.

[12] Jury instructions must be read as a whole, and if they
fairly present the law so that the jury could not be misled,
there is no prejudicial error.®® In a preliminary instruction given
at the beginning of the aggravation hearing, the district court
instructed the jury as follows:

Nature of the case. This is a criminal case in which
the defendant, . . . Vela, has pled guilty to five counts
of murder in the first degree and thereupon found guilty.
You must now determine if one or more of the following
aggravating circumstances are true or not true as to . . .
Vela for each count, to wit:

Two, the murder was committed in an effort to conceal
the commission of a crime, or to conceal the identity of
the perpetrator of such crime.

In instruction No. 3, given at the close of the aggravation hear-
ing, entitled “Burden of Proof,” the jury was instructed that it
was to determine if one or more of the five listed aggravating
circumstances “are true or not true as to . . . Vela for each count
of murder.” The facts necessary to establish the aggravating
circumstance defined by § 29-2523(1)(a) were listed first and
made specific reference to Vela’s alleged involvement in the
Lundell murder. The facts necessary to establish the aggravat-
ing circumstance defined by § 29-2523(1)(b) were listed sec-
ond and included no reference to the Lundell murder. The jury
completed five verdict forms, one for each count of first degree
murder. Reading the jury instructions and verdicts together, we

% State v. Fischer, 272 Neb. 963, 726 N.W.2d 176 (2007); State v. Iromuanya,
272 Neb. 178, 719 N.W.2d 263 (20006).
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conclude that they clearly refer to the bank murders, and not to
the Lundell murder, as Vela suggests in his brief. We find no
merit in this assignment of error.

(f) Jury Instruction: Aiding and Abetting

During the aggravation proceeding, Vela repeatedly objected
to evidence regarding the acts committed by Galindo and
Sandoval. He argued that their actions could not be imputed to
him for the purpose of applying the aggravating circumstances.
Vela also objected to the following jury instruction given at the
close of the aggravation hearing:

[Vela] can be guilty of an aggravator even though he
personally did not commit the act involved in the crime so
long as he aided someone else to commit it. [Vela] aided
someone else if:

(1) [Vela] intentionally encouraged or intentionally
helped another person to commit the aggravator; and

(2) [Vela] intended that an aggravator be committed;
or [Vela] knew that the other person intended to commit,
expected the other person to commit the aggravator; and

(3) the aggravator in fact was committed by that
other person.

Although Vela concedes that an aiding and abetting theory
could properly be used to prove the aggravating circumstance
involving the Lundell murder, he argues that its use with
respect to the other aggravating circumstances which involved
the bank murders deprived him of individualized consideration
for the death penalty and therefore violated his rights under the
8th and 14th Amendments to the U.S. Constitution; article I,
§ 9, of the Nebraska Constitution; and § 29-2523.

The only authority cited by Vela in support of this argu-
ment is Lockett v. Ohio.*” In that case, the U.S. Supreme Court
addressed the concept of individualized consideration for the
death penalty in the context of mitigating circumstances. The
Court held that “in all but the rarest kind of capital case,” the
8th and 14th Amendments require that the sentencer “not be

7 Lockett v. Ohio, 438 U.S. 586, 98 S. Ct. 2954, 57 L. Ed. 2d 973 (1978).
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precluded from considering, as a mitigating factor, any aspect
of a defendant’s character or record and any of the circum-
stances of the offense that the defendant proffers as a basis
for a sentence less than death.”®® The court further recognized
“the need for individualized consideration as a constitutional
requirement in imposing the death sentence.”® Applying these
principles, the Court held Ohio’s death penalty statute to be
unconstitutional, because it required imposition of the death
penalty unless at least one of three specific statutory mitigat-
ing circumstances existed and did not permit consideration of
a defendant’s comparatively minor role in the offense. Lockett
did not address the concept of aider/abettor liability in the con-
text of aggravating circumstances used to determine eligibility
for the death penalty.

Two U.S. Supreme Court cases decided subsequent to Lockett
bear more directly on this issue. In Enmund v. Florida,” the
defendant had driven the getaway car from the scene of a rob-
bery gone awry, in which two persons were killed. He was
convicted of felony murder and sentenced to death. The ques-
tion addressed by the Supreme Court was “whether death is a
valid penalty under the Eighth and Fourteenth Amendments for
one who neither took life, attempted to take life, nor intended
to take life.””" The Court noted that the focus in imposing the
death penalty must be on the defendant’s culpability, “not on
that of those who committed the robbery and shot the victims,
for we insist on ‘individualized consideration as a constitu-
tional requirement in imposing the death sentence.’”’> The
Court remanded the cause for further proceedings to determine
whether the defendant “intended or contemplated that life
would be taken.””

8 Id., 438 U.S. at 604 (emphasis in original).
% Id., 438 U.S. at 605.

" Enmund v. Florida, 458 U.S. 782, 102 S. Ct. 3368, 73 L. Ed. 2d 1140
(1982).

" Id., 458 U.S. at 787.
2 Id., 458 U.S. at 798, quoting Lockett v. Ohio, supra note 67.
1d., 458 U.S. at 801.
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The Enmund holding was expanded in Tison v. Arizona.” In
that case, the defendants had participated in a prison breakout
and a kidnapping. The codefendants had brutally murdered
the kidnapped family. The question addressed by the Court
was whether the defendants, after being convicted of felony
murder, could be constitutionally sentenced to death under
the Eighth Amendment based on their conduct “leading up
to and following” the murders.”” Under a sentencing scheme
substantially similar to Nebraska’s, the sentencing judge found
statutory aggravators, including that the murders were com-
mitted for pecuniary gain and were especially heinous. The
sentencing judge specifically found that the statutory miti-
gator of relatively minor participation was not met. Noting
that the defendants’ conduct was more directly linked to the
murders than was that of the getaway driver in Enmund, the
Court held:

[R]eckless disregard for human life implicit in knowingly
engaging in criminal activities known to carry a grave
risk of death represents a highly culpable mental state, a
mental state that may be taken into account in making a
capital sentencing judgment when that conduct causes its
natural, though also not inevitable, lethal result.”
Thus, the Court held that the culpability requirement of
Enmund is satisfied where there is “major participation in
the felony committed, combined with reckless indifference to
human life.””’

Relying on the reasoning of Tison, the Supreme Court of
Connecticut concluded in State v. Peeler™ that the Eighth
Amendment does not forbid the use of accessorial liability
to prove aggravating factors which are a prerequisite to the
imposition of the death penalty. The court wrote that “[b]y

" Tison v. Arizona, 481 U.S. 137, 107 S. Ct. 1676, 95 L. Ed. 2d 127
(1987).

3 Id., 481 U.S. at 138.

% Id., 481 U.S. at 157-58.

"7 1d., 481 U.S. at 158.

8 State v. Peeler, 271 Conn. 338, 857 A.2d 808 (2004).
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explicitly recognizing the trial court’s finding of aggravating
factors established through principles of accessorial liability,
and thereafter concluding that an accessory could be sentenced
to death, the Supreme Court in Tison implicitly concluded
that the [Elighth [A]mendment permitted the use of accesso-
rial liability to prove aggravating factors.”” The Peeler court
also noted that “we can conceive of no reason why a statutory
scheme that requires a jury to evaluate aggravating factors
need face a more stringent requirement under the [EJighth
[Almendment when principles of accessorial liability are being
used to prove those aggravating factors rather than the com-
mission of the crime itself.”®® The court concluded that any
Eighth Amendment concern was sufficiently addressed by the
sentencing body’s ability to give effect to mitigating circum-
stances, which presumably included minimal participation in
the crime.

Tennessee and Oklahoma courts have reached similar con-
clusions. The Tennessee case®' involved a woman who hired
another to kill her husband. The husband was brutally mur-
dered with a tire iron. She argued that the exceptionally hei-
nous nature of the crime could not be imputed to her as an
aggravator, as she had no involvement in the actual act and did
not dictate the method of the killing. The court noted that the
Enmund-Tison holdings addressed only whether a nontrigger-
man could be sentenced to death and did not expressly address
whether the conduct of a triggerman could be used to aggravate
the sentence of the nontriggerman. Examining the plain lan-
guage of the Tennessee aggravation statute, the court concluded
that the language of the aggravator related to the heinous
nature of the murder itself, not the defendant’s action, and thus
applied to the defendant. In affirming the death sentence, the
court implicitly held that the Eighth Amendment did not pro-
hibit the use of vicarious criminal liability principles in prov-
ing the existence of aggravating circumstances. Similarly, the

" Id. at 444, 857 A.2d at 876.
80 Id. at 445, 857 A.2d at 876.
81 Owens v. State, 13 S.W.3d 742 (Tenn. Crim. App. 1999).
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Court of Criminal Appeals of Oklahoma has held, “If criminal
liability can attach for a codefendant’s act that a defendant has
aided and abetted, liability for an aggravating circumstance can
also attach for a codefendant’s act that a defendant has aided
and abetted.”®?

[13] Under Nebraska law, “[a] person who aids, abets, pro-
cures, or causes another to commit any offense may be pros-
ecuted and punished as if he were the principal offender.”s
Aiding and abetting requires some participation in a criminal
act and must be evidenced by some word, act, or deed.®*
No particular acts are necessary, nor is it necessary that the
defendant take physical part in the commission of the crime
or that there was an express agreement to commit the crime.
Mere encouragement or assistance is sufficient.®® Nebraska’s
capital sentencing statutes account for the teaching of Enmund
and the wide range of conduct that can constitute aiding and
abetting by specifying, as a mitigating circumstance, that
the defendant “was an accomplice in the crime committed
by another person and his or her participation was relatively
minor.”®” But as one of three armed men who entered the bank
and began shooting, Vela clearly exhibited the degree of moral
culpability required by Tison, in that he was a major partici-
pant in all five of the bank murders and exhibited a reckless
indifference to human life. We conclude that the district court
did not err in receiving evidence of the actions of Galindo
and Sandoval and in instructing the jury that those actions
could be considered in its determination of the existence of
aggravating circumstances which would make Vela eligible to
receive the death penalty.

82 Selsor v. State, 2 P.3d 344, 353 (Okla. Crim. App. 2000).
83 Neb. Rev. Stat. § 28-206 (Reissue 2008) (emphasis supplied).

84 State v. Barfield, 272 Neb. 502, 723 N.W.2d 303 (2006), disapproved on
other grounds, State v. McCulloch, 274 Neb. 636, 724 N.W.2d 727 (2007);
State v. McPherson, 266 Neb. 715, 668 N.W.2d 488 (2003).

8 Id.
8 1d.
87§ 29-2523(2)(e).
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(g) Motion for Discovery

Vela assigns error in the denial of his motion to take the
depositions of various individuals purportedly involved in a
federal criminal investigation, including two witnesses who tes-
tified at his aggravation hearing. Discovery in a criminal case
is, in the absence of a constitutional requirement, controlled by
either a statute or a court rule.’® Section 29-1917(1) provides
that except under circumstances not pertinent to this case, “the
prosecuting attorney or the defendant may request the court to
allow the taking of a deposition of any person other than the
defendant who may be a witness in the trial of the offense.”
Section 29-1917(1) further provides that the court “may order
the taking of the deposition when it finds the testimony of the
witness: (a) [m]ay be material or relevant to the issue to be
determined at the trial of the offense; or (b) [m]ay be of assist-
ance to the parties in the preparation of their respective cases.”
A criminal defendant is not entitled, as a matter of right, to
a deposition pursuant to this statute.® The party seeking the
deposition “must make a factual showing to the court that the
deponent’s testimony alternatively satisfies the statutory condi-
tions.” If the requisite showing is made, a deposition taken
pursuant to this statute “may be used at the trial by any party
solely for the purpose of contradicting or impeaching the testi-
mony of the deponent as a witness.”!

We agree with the district court that Vela did not make the
factual showing required by § 29-1917. In addition, Vela’s
motion to take depositions was filed long after the aggravation
hearing had been concluded. Thus, depositions of the two per-
sons who had testified at the aggravation hearing could not have
been used to contradict or impeach their testimony, because
that testimony was long concluded when the motion seeking
depositions was filed. And we note that at least one of those
witnesses was cross-examined about his pending criminal cases

88 State v. Pieper, 274 Neb. 768, 743 N.W.2d 360 (2008).
% State v. Tuttle, 238 Neb. 827, 472 N.W.2d 712 (1991).
% Jd. at 836, 472 N.W.2d at 718.

91 §29-1917(4).
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and the favorable treatment he had received from the prosecu-
tor in exchange for his testimony. For all of these reasons, we
conclude that the district court did not abuse its discretion in
denying Vela’s posttrial motion to take depositions.

III. MENTAL RETARDATON PROCEEDINGS
1. BACKGROUND

(a) Legal Context

In 1989, the U.S. Supreme Court held in Penry v. Lynaugh®
that while mental retardation was a factor which may lessen a
defendant’s culpability for a capital offense, the execution of
persons with mental retardation was not categorically precluded
by the Eighth Amendment’s prohibition of cruel and unusual
punishment. Thirteen years later, in Atkins v. Virginia,”* the
Court abrogated its prior holding. It concluded that on the basis
of “‘evolving standards of decency,’” the Eighth Amendment
prohibited the execution of persons with mental retardation.**
In reaching this conclusion, the Court specifically noted that
in the 13-year period since its Penry decision, several states,
including Nebraska, had adopted legislation prohibiting the
execution of persons with mental retardation.

The Nebraska legislation enacted in 1998 provides:
“Notwithstanding any other provision of law, the death pen-
alty shall not be imposed upon any person with mental retar-
dation.”® The statute further provides that as used therein,
“mental retardation means significantly subaverage general
intellectual functioning existing concurrently with deficits in
adaptive behavior. An intelligence quotient of seventy or below
on a reliably administered intelligence quotient test shall be

92 Penry v. Lynaugh, 492 U.S. 302, 109 S. Ct. 2934, 106 L. Ed. 2d 256
(1989).

% Atkins v. Virginia, 536 U.S. 304, 122 S. Ct. 2242, 153 L. Ed. 2d 335
(2002).

% Id., 536 U.S. at 313, quoting Trop v. Dulles, 356 U.S. 86, 78 S. Ct. 590,
2 L. Ed. 2d 630 (1958).

% § 28-105.01(2).
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presumptive evidence of mental retardation.””® After a finding
that aggravating circumstances exist, a defendant may file a
verified motion requesting a ruling that the death penalty be
precluded because of mental retardation.”” The court is then
required to conduct an evidentiary hearing, and if it finds
“by a preponderance of the evidence, that the defendant is a
person with mental retardation, the death sentence shall not
be imposed.”®

(b) Motions

After the jury returned its verdict finding the existence of
five aggravating circumstances on each count of first degree
murder and the court denied Vela’s motion to declare electrocu-
tion to be an unconstitutional method of execution, Vela filed
a verified motion and an amended motion to preclude imposi-
tion of the death sentence on the ground that he was a person
with mental retardation. In response, the State filed a motion
to require Vela to submit to an evaluation and testing by the
State’s expert for the purpose of addressing issues raised by
his allegation that he is a person with mental retardation. Vela
objected to the motion on the ground that such an evaluation
is not specifically authorized by any statute. The district court
granted the State’s motion and overruled Vela’s objections,
reasoning that it had inherent discretionary power to order the
evaluation after Vela placed the question of mental retardation
at issue. The order permitted the State’s expert to “personally
assess the defendant and perform certain tests on the defendant
in order to determine whether the testing completed by [Vela’s
expert] was reliably administered.” After Vela’s interlocutory
appeal from this order was summarily dismissed by this court
for lack of a final, appealable order, he filed written objec-
tions and moved for reconsideration of the district court’s prior
order permitting the evaluation. The district court overruled
this motion.

% § 28-105.01(3).
77§ 28-105.01(4).
% Id.
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After the aggravation hearing but before Vela filed his motion
to preclude imposition of the death penalty on the ground
of mental retardation, the prosecutor filed a motion seeking
access to confidential records pertaining to Vela which were
in the possession of the Nebraska Department of Correctional
Services. The motion was filed pursuant to Neb. Rev. Stat.
§ 83-178 (Reissue 2008), which provides in part that confiden-
tial records “shall not be subject to public inspection except
by court order for good cause shown.” In the motion, the
prosecutor represented that the records were believed to con-
tain information relevant to the scheduled mitigation hearing.
Vela objected to the release of any medical and psychological
records and indicated that he was not waiving any privilege.
The district court granted the motion and ordered the State to
provide Vela with copies of the records obtained pursuant to
the motion.

Approximately 1 year later, the prosecutor filed a second
motion to obtain prison records pursuant to § 83-178. In
this motion, the prosecutor sought various records, including
“medical, psychiatric and psychological records since October
1, 2004” on the ground that the records were “believed to
contain relevant information to the issue of rebuttal evidence
at the mental retardation hearing . . . and to the issue of
rebuttal evidence at any future mitigation hearing, pending
the determination on the mental retardation issue.” Vela filed
written objections to this motion, asserting that the records
were privileged and that the State had not shown good cause
for their release. After conducting a hearing, the district
court entered an order permitting the State to obtain some
of the requested records. However, the court determined
that § 83-178 did not authorize the release of a prisoner’s
“personal medical, psychiatric and psychological” records
maintained by the Department of Correctional Services and
denied the motion as to such records. Apparently, some medi-
cal records were obtained by the prosecutor and reviewed
by two of the State’s experts after entry of the initial order
but before entry of the second order. The district court over-
ruled Vela’s objection to one expert’s testimony regarding the
records he reviewed.
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(c) Mental Retardation Hearing

We are aware that a social stigma exists with respect to the
phrase “mental retardation.” Expert testimony in the record
before us acknowledged this, but further established that it
remains an appropriate and professionally accepted designation
of a specific clinical diagnosis. We use the phrase in this clini-
cal sense.

There are two generally accepted “clinical models” for men-
tal retardation. One is stated in a reference entitled “Diagnostic
and Statistical Manual of Mental Disorders,” published by
the American Psychiatric Association.” We will refer to
this model as the “DSM-IV-TR.” The other model is con-
tained in a reference entitled “Mental Retardation: Definition,
Classification, and Systems of Supports,” published by the
American Association on Mental Retardation.'® We will refer
to this model as the “AAMR.”

At the mental retardation hearing, Vela’s counsel offered
into evidence the 4th edition of the DSM-IV-TR and the 10th
edition of the AAMR “for the legal purposes of statutory
interpretation.” Vela’s counsel noted that § 28-105.01 utilized
“definitions of mental retardation that do not have ordinary,
common meaning. They are vague, ambiguous in that way.”
The court received both volumes in evidence.

The DSM-IV-TR lists the diagnostic criteria for mental
retardation as “[s]ignificantly subaverage intellectual function-
ing: an IQ of approximately 70 or below on an individually
administered 1Q test” and “[c]oncurrent deficits or impairments
in present adaptive functioning” in at least two of the areas of
“communication, self-care, home living, social/interpersonal
skills, use of community resources, self-direction, functional
academic skills, work, leisure, health, and safety.”'°! Adaptive
functioning is defined by the DSM-IV-TR as “the person’s
effectiveness in meeting the standards expected for his or her

% American Psychiatric Association, Diagnostic and Statistical Manual of
Mental Disorders (4th ed. text rev. 2000).

100 American Association on Mental Retardation: Definition, Classification,
and Systems of Supports (10th ed. 2002).

"DSM-IV-TR, supra note 99 at 49.
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age by his or her cultural group.”'® The DSM-IV-TR also
requires the onset of both prongs of mental retardation before
18 years of age. The AAMR defines mental retardation in sub-
stantially the same manner. According to its publication, men-
tal retardation is “a disability characterized by significant limi-
tations both in intellectual functioning and in adaptive behavior
as expressed in conceptual, social, and practical adaptive skills.
This disability originates before age 18.”7%

Two common tests for measuring intelligence quotient (1Q)
are the Wechsler Adult Intelligence Scale, third edition, for
adults (WAIS-III) and the Stanford-Binet. While both are gener-
ally accepted as reliable for assessing 1Q, the WAIS-III is used
more frequently. In addition, Wechsler’s Abbreviated Scale of
Intelligence (WASI) is a generally accepted screening instru-
ment for intelligence, but it is not accepted as a comprehensive
evaluation of intelligence. The WASI is capable of determining
whether or not there is a probability that a person has mental
retardation, but it is not used to determine the degree or clas-
sification of mental retardation.

Three IQ tests were administered to Vela at the request of
his counsel. James Cole, Ph.D., a clinical forensic psycholo-
gist, administered the WASI on July 13, 2003, for the purpose
of determining “[w]hether or not there was any probability”
that Vela was a person with mental retardation. On the WASI,
Vela had a full-scale 1Q score of 87, with a confidence interval
of 84 to 91. His performance IQ score was 95, with a confi-
dence interval of 90 to 100; and his verbal IQ score was 82,
with a confidence interval of 78 to 87. Based on these results,
Cole testified that he could conclude with a high degree of
psychological certainty that Vela’s 1Q was not less than 75
and that he was not a person with mental retardation. Cole
did not test for malingering, because he concluded that Vela
“clearly would not have been faking or exaggerating symptoms
of mental retardation in order to provide the performance that
would result in a full-scale IQ of 87.” Cole concluded with
a reasonable degree of psychological certainty that Vela’s IQ

10274
193 AAMR, supra note 100 at 1.
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score fell within “the average or low average range.” When he
interviewed Vela for approximately 1 hour 15 minutes prior to
administering the WASI, Cole detected no history of serious
mental or emotional problems.

The second IQ test was administered by psychologist Anne
Jocelyn Ritchie, Ph.D. and J.D., at the request of Vela’s counsel.
Ritchie evaluated Vela on November 14 and December 7, 2003,
and administered the WAIS-III. Vela obtained a verbal score of
75, with a confidence level of 71 to 81; a performance score
of 78, with a confidence level of 73 to 86; and a full-scale 1Q
score of 75, with a confidence level of 71 to 80, meaning that
with 95-percent confidence, Vela’s full-scale 1Q fell between
71 and 80. Ritchie was not able to administer one subtest of the
WAIS-III because Vela could not reliably sequence the alpha-
bet, but she testified that otherwise, the test was administered
according to the publisher’s protocol. Prior to administering the
WALIS-III, Ritchie administered symptom validity tests to Vela.
These tests generally measure whether the subject is putting
forth his or her best effort on the test. Based upon these tests
and her administration of the WAIS-III, Ritchie did not regard
Vela’s effort on the test as inadequate.

Ritchie testified that Vela’s full-scale score of 75 on the
WAIS-III was an accurate measure of his intellectual func-
tioning on the day the test was given. She agreed that mental
retardation could be diagnosed in a person with an 1Q as high
as 75 if there were sufficient limitations in adaptive behavior,
but she was not requested by Vela’s counsel to conduct tests for
adaptive behavior deficits and did not do so.

Wayne C. Piersel, Ph.D., a psychologist trained in school
psychology, was retained by Vela’s counsel for the purpose
of determining whether or not Vela was a person with mental
retardation. Piersel examined Vela on July 9 and 10, 2004. Prior
to the examination, Piersel was provided with copies of Cole’s
evaluation, Ritchie’s evaluation, Vela’s school transcripts, and
reports of interviews of persons who were acquainted with
Vela. Piersel administered the fifth edition of the Stanford-
Binet IQ test. Vela attained a score of 56 on the verbal portion
of the test, a score of 79 on the nonverbal portion, and a full-
scale score of 66. Piersel testified that there are no symptom



132 279 NEBRASKA REPORTS

validity tests designed for the purpose of detecting malinger-
ing on an IQ test. He stated that nothing in the AAMR, the
DSM-IV-TR, the Stanford-Binet, the WASI, or the WAIS-III
requires symptom validity testing. Piersel noted, however, that
he had no reason to suspect that Vela was not cooperating or
giving his best effort.

Piersel administered other tests to Vela, including the
“Vineland Adaptive Behavior Scales,” which the clinical mod-
els consider an appropriate test for measuring a subject’s
adaptive behaviors. Piersel used Vela’s older sister as his
“informant” for this test. Based on the information Vela’s sis-
ter provided, Piersel opined that Vela had significant impair-
ment in the adaptive behavior areas of communication, home
living, social/interpersonal skills, self-direction, and func-
tional academic skills. It was Piersel’s opinion to a reasonable
degree of certainty that Vela was a person with mild men-
tal retardation.

On cross-examination, Piersel testified that he had no rea-
son to question the administration of the WASI by Cole or
the WAIS-III by Ritchie. He admitted that it was statistically
improbable that Vela’s true scores on the WASI or the WAIS-III
would fall below 70. He further admitted that it would be
“unlikely” for Vela to obtain a valid IQ score of 70 or below
on the Stanford-Binet after scoring a 75 on the WAIS-III and
that the probability of a random variance between the WAIS-III
score of 75 and the Stanford-Binet score of 66 was less than
5 percent.

Piersel further acknowledged the significance of the vari-
ance between Vela’s score of 56 on the verbal portion of the
Stanford-Binet and his score of 79 on the nonverbal portion,
and he agreed that there was only a “one in a thousand” chance
that such a variance could occur randomly. The publisher’s
manual for the Stanford-Binet states that when a significant
variance between the two scores occurs, “‘examiners should be
cautious’” of using the full-scale score to measure IQ and that
where the “‘examinee’s background is influenced by factors
such as communication disorders, learning disabilities, autism
or non-English background, the [nonverbal score] may be the
better indicator of global cognitive potential.”” The manual
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further states that users of the Stanford-Binet should be “‘cau-
tious in interpreting low full-scale 1Q scores that may reflect
conditions other than low intellectual ability. Low scores may
be due to cultural and language differences, high anxiety or
depression, extreme distractibility, or refusal to relate to the
examiner and testing situation.”” Nevertheless, Piersel insisted
that Vela’s full-scale score of 66 on the Stanford-Binet was a
“representative score.”

Chad Buckendahl, Ph.D., an expert in psychometrics, testi-
fied for the State. He explained that psychometrics is the inte-
gration of cognitive measurement and statistics and involves
the interpretation of test scores and ensuring the validity
of such interpretations. He explained two concepts used in
psychometrics: “standard error of measurement” and “stan-
dard error of estimate.” The standard error of measurement
is used in comparing an individual’s scores on the same test.
The standard error of estimate is used when comparing an
individual’s score on one test to the same individual’s score on
another test.

The manuals for the administration of the Stanford-Binet
and the WAIS-III tests contain the relevant standard errors of
measurement and estimate calculations. Based on these calcu-
lations, Buckendahl testified that the statistical probability of
Vela’s scoring an 87 on the WASI but having his true score be
70 or below is about 1 in 500 million. Buckendahl acknowl-
edged, however, that the WASI is a screening instrument which
is not intended for use as a substitute for more comprehensive
measures of intelligence, such as the WAIS-III. But with respect
to Vela’s full-scale score of 75 on the WAIS-III, Buckendahl
opined that on the basis of the published calculations, there is
only a 1.7 percent chance that Vela’s true full-scale score could
be 70 or lower. Buckendahl further testified that Vela’s verbal
test results generally declined from the first test administration
to the most recent test administration, a phenomenon which
he viewed as “unlikely.” Vela’s nonverbal scores, however,
showed an initial slight decline and then remained fairly stable
above 70.

Leland Zlomke, Ph.D., a clinical psychologist with special-
ized training in forensic psychology, also testified for the State.
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He had been requested by the State to conduct an evaluation
of Vela in mid-2004, at which time he reviewed the reports
of Cole, Ritchie, and Piersel. He also reviewed writings and
drawings produced by Vela while in prison and spoke with
jail personnel about him. Based upon the medicolegal context
of the determination of Vela’s claimed mental retardation and
what Zlomke perceived as a discrepancy between Vela’s most
recent test results and the level at which he appeared to actu-
ally function, Zlomke concluded that a comprehensive forensic
evaluation was indicated. Zlomke testified that a primary goal
of forensic psychological assessment is the detection of symp-
tom invalidity, which includes malingering.

Zlomke met with Vela and Vela’s attorneys on two occa-
sions. The attorneys denied Zlomke’s request to administer
a test designed to measure adaptive behavior. Zlomke testi-
fied that the WASI administered by Cole was an appropriate
screening assessment for mental retardation and testified that
based on Vela’s full-scale score of 87 on the WASI, it would
be “extremely unlikely, if not virtually impossible, for . . .
another score without confounding variables to fall below 75
or 70 to 75.” Zlomke identified malingering as one form of a
“confounding variable.”

Zlomke deemed significant the variance between Vela’s
scores on the verbal and nonverbal portions of the Stanford-
Binet, as well as the variances between the Stanford-Binet
scores and Vela’s previous 1Q test scores. In his opinion, the
differences between Vela’s scores on the WASI, the WAIS-III,
and the Stanford-Binet “far exceed” clinical expectations and
required a determination of confounding variables which could
account for the variances. Zlomke was able to rule out medi-
cal incidents or injury and drug use as possible confound-
ing variables.

Zlomke also considered malingering as a potential confound-
ing variable which could explain the variance in Vela’s test
scores. He testified that the DSM-IV-TR lists four diagnostic
predicates to consider when determining if malingering exists
in a testing situation. These include a medicolegal context
of presentation, a marked discrepancy between the person’s
claimed stress or disability and the objective findings, a lack
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of cooperation during the diagnostic evaluation and in comply-
ing with the prescribed treatment regimen, and the presence
of antisocial personality disorder. Zlomke testified that with
a reasonable degree of certainty, he found all four predicates
were met with respect to Vela. Zlomke further opined that Vela
did not meet the criteria for mental retardation and that it is a
“virtual certainty” that Vela’s IQ is greater than 75.

Ari Kalechstein, Ph.D., a neuropsychologist with forensic
experience, also testified as a witness for the State. In prepara-
tion for his testimony, he reviewed the reports of Cole, Ritchie,
and Piersel, as well as other materials, including police reports.
Kalechstein also was present to hear the testimony of wit-
nesses who preceded him at the mental retardation hearing.
Kalechstein was asked by the State to determine whether Vela
was a person with mental retardation and to provide an expla-
nation for the variances in Vela’s IQ test scores.

Kalechstein testified that clinicians generally utilize criteria
published in DSM-IV-TR in diagnosing mental retardation. In
the process of conducting a differential diagnosis, he concluded
that there was only a 1-in-500 chance that the downward shift
in Vela’s IQ scores in the tests administered by Cole, Ritchie,
and Piersel occurred by chance. In his opinion, the decline in
IQ scores was caused by either malingering, a learning dis-
ability, or depression. Kalechstein opined that Piersel did not
adequately consider the issue of malingering. He concluded
that all four factual predicates for malingering, as stated in the
DSM-IV-TR, existed with respect to Vela and that Vela met the
diagnostic criteria for malingering. Kalechstein opined with a
reasonable degree of psychological certainty that Vela did not
meet the diagnostic criteria for mental retardation as stated in
the DSM-IV-TR.

Both parties submitted evidence related to Vela’s adaptive
behaviors. Vela’s father and sister testified that he was devel-
opmentally delayed in many activities. Vela’s mother left the
family home when he was approximately 2 years old, and his
older sister raised him as though he were her son. Vela needed
assistance bathing until he was approximately 10 years old. He
needed help dressing until after age 12, and was older than 12
before he could tie his own shoes. He learned to ride a bike at
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age 10, and he never learned to tell time. Vela never learned
to drive a car, never had a checking or savings account, and
never learned to budget money. As a teenager, he could not buy
his own clothes or food, and had no chores in the household
because he was incapable of performing them.

Vela attended public schools in California. He was walked
to elementary school every day. In the 10th grade, he was able
to take a bus to high school, but otherwise never used public
transportation. One of Vela’s elementary school teachers testi-
fied that he was “special,” “very sweet,” and “needy.” His aca-
demic performance was very low compared to other students,
and even in fourth grade, he continued to have incontinence
issues at school. His elementary school teachers gave him
extra help and modified his work, as he could not do the work
expected of his classmates. One teacher described him as obe-
dient, “always smiling,” and “a follower.” He did not interact
with other children and had no friends.

While attending public schools, Vela received services under
a California special education program known as the resource
special program (RSP). Silvia DeRuvo, a special education
resource specialist and president of the “California Association
of Resource Specialists and Special Education Teachers,” testi-
fied that RSP is the first level of special education in California
and involves less than 50 percent of a student’s class time.
DeRuvo described the assessment process, including 1Q test-
ing, by which students are placed in RSP. Students who are
determined to have a learning disability are eligible for RSP.
DeRuvo defined a learning disability as an average IQ of 89
to 110, accompanied by a discrepancy between ability and
achievement. DeRuvo testified that special education assess-
ment records are destroyed after 5 years, so the records pertain-
ing to Vela’s periodic assessments were no longer in existence.
However, from other available school records, DeRuvo deter-
mined that Vela had had several assessments and was found
to have a learning disability. Accordingly, he received RSP
services in several subjects at various times during his school
attendance, beginning in the sixth or seventh grade. DeRuvo
testified that it is the practice of California public schools
to provide students with the level of support and learning
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opportunity which is appropriate for their individual needs and
that RSP would not provide sufficient support for a child with
mental retardation.

Piersel tested Vela for adaptive behavior issues based on
information he received from Vela’s sister. The Vineland
Adaptive Behavior Scales test performed by Piersel indicated
that Vela had limitations in adaptive behavior in the areas of
communication, home living, social/interpersonal skills, self-
direction, and functional academics. Utilizing two third-party
informants who were acquainted with Vela for 2 to 3 months
prior to his arrest, Zlomke administered a standardized test
known as Scales of Independent Behavior-Revised to assess
Vela’s adaptive behavior. As a result of this testing, Zlomke
concluded that while Vela had limitations in certain adaptive
skill areas, his overall adaptive behavior was appropriate for
his age.

The State presented evidence of Vela’s ability to adapt to
procedures and conditions within the prison system.

(d) Order

In an order filed on May 3, 2006, the district court over-
ruled Vela’s motion to preclude imposition of the death pen-
alty because of mental retardation. The court found that Vela
failed to prove that Piersel reliably administered the test which
resulted in a full-scale IQ of 66, and it thus concluded that Vela
was not entitled to the statutory presumption of mental retar-
dation. The district court found that Vela’s score of 75 on the
WAIS-III, considered in light of the standard error of measure-
ment, could be considered as subaverage general intellectual
functioning for purposes of diagnosing mental retardation.
However, it found that the evidence did not establish at least
two significant limitations in adaptive behavior by a prepon-
derance of the evidence. The district court thus concluded that
Vela was not a person with mental retardation. This court dis-
missed Vela’s interlocutory appeal, based upon our determina-
tion that the disposition of Vela’s motion to preclude the death
penalty was not a final, appealable order.'™

194 State v. Vela, supra note 2.
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2. ASSIGNMENTS OF ERROR

Vela assigns, restated and renumbered in part, that the dis-
trict court erred in the following:

1. Granting the State’s motion to obtain Vela’s medical and
psychological records maintained by the Nebraska Department
of Correctional Services and by allowing testimony based upon
such records.

2. Granting the State’s motion for an independent evaluation
and testing and by receiving testimony and evidence derived
from such evaluation and testing, in violation of the 5th and
14th Amendments to the U.S. Constitution and article I, § 12,
of the Nebraska Constitution.

3. Finding that Vela failed by a preponderance of the evi-
dence to establish that the full-scale IQ score of 66 obtained on
the Stanford-Binet test administered by Piersel was not entitled
to the statutory presumption of mental retardation.

4. Not basing its finding that Vela had significant subaverage
general intellectual functioning at least in part on the Stanford-
Binet test administered by Piersel.

5. Requiring Vela to prove he had significant limitations in
adaptive functioning rather than deficits in adaptive behavior,
in violation of § 28-105.01(3) and the distribution of powers
provision of article II, § 1, of the Nebraska Constitution.

6. Failing to find that Vela had deficits in adaptive behavior.

7. Finding that the imposition of the death penalty was
not precluded because of mental retardation, in violation of
§ 28-105.01(2), the Eighth Amendment to the U.S. Constitution,
and article I, § 9, of the Nebraska Constitution.

3. STANDARD OF REVIEW
[14] Statutory interpretation presents a question of law, for
which an appellate court has an obligation to reach an indepen-
dent conclusion irrespective of the determination made by the
court below.'”
[15] In proceedings where the Nebraska Evidence Rules
apply, the admissibility of evidence is controlled by the

195 State v. Moore, 277 Neb. 111, 759 N.W.2d 698 (2009); State v. Nelson,
276 Neb. 997, 759 N.W.2d 260 (2009).
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Nebraska Evidence Rules; judicial discretion is involved
only when the rules make discretion a factor in determining
admissibility.!%

[16] In making the determination as to factual questions, an
appellate court does not reweigh the evidence or resolve con-
flicts in the evidence, but, rather, recognizes the trial court as
the finder of fact and takes into consideration that it observed
the witnesses.'"’

The trial court has broad discretion in granting discovery
requests and errs only when it abuses its discretion.'®

4. ANALYSIS AND RESOLUTION

(a) Access to Department of Correctional
Services’ Records

Vela argues that the district court erred in initially grant-
ing, without limitation, the prosecutor’s motion for access to
his medical file maintained by the Nebraska Department of
Correctional Services. His two-pronged argument is (1) that no
statute permits this form of discovery in a criminal action and
(2) that such records are privileged pursuant to Neb. Rev. Stat.
§ 27-504 (Reissue 1995).

Vela bases the first prong of his argument on State v.
Kinney,'"” where we recognized that discovery in a criminal
case is generally controlled by either a statute or court rule
and that “‘[i]n Nebraska, the prosecution has not been granted
a right of discovery except as permitted by the court, with
limitations clearly defined by statute.”” We held in Kinney that
based upon these principles, the trial court erred in requiring a
defendant to produce his trial exhibits and disclose his poten-
tial out-of-state witnesses to the State before trial.

The discovery issue arises in this case in a markedly differ-
ent context. Vela’s guilt had been determined by the acceptance

106 State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008); State v. Kuehn,
273 Neb. 219, 728 N.W.2d 589 (2007).

107 State v. Davidson, 260 Neb. 417, 618 N.W.2d 418 (2000).
108 State v. Jackson, supra note 18.

109 Srate v. Kinney, 262 Neb. 812, 816, 635 N.W.2d 449, 452 (2001), quoting
State v. Woods, 255 Neb. 755, 587 N.W.2d 122 (1998).
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of his guilty pleas, and the only remaining issue was whether
he would be sentenced to life imprisonment or death for his
crimes. That determination depended in part upon the resolu-
tion of Vela’s assertion that he was a person with mental
retardation and therefore could not be executed pursuant to
§ 28-105.01(2). While the statutory proceeding in which this
determination is made is a part of the criminal action,'* it
is decidedly civil in nature. The defendant must file a veri-
fied motion “requesting a ruling that the penalty of death be
precluded” on the basis of mental retardation, and bears the
burden of proving the existence of mental retardation by a pre-
ponderance of the evidence.!'! In this unique circumstance, we
conclude that general principles applicable to discovery in the
guilt phase of a criminal case are not controlling.

Contrary to Vela’s claim, his medical and mental health
records maintained by the Department of Correctional Services
were not privileged after he filed his verified motion to pre-
clude the death penalty based upon mental retardation. There is
no physician-patient privilege as to “communications relevant
to an issue of the physical, mental, or emotional condition of
the patient in any proceeding in which he or she relies upon
the condition as an element of his or her claim or defense.”''?
A substantially similar rule applies to communications between
psychologists and their patients.!'!

[17] The State’s motion for access to medical and psycho-
logical records maintained by the Department of Correctional
Services was filed pursuant to § 83-178, which governs access
to confidential inmate records. The statute clearly contemplates
that medical records are included in its scope.!'* The statute
provides that confidential records “shall not be subject to pub-
lic inspection except by court order for good cause shown.”!!s

10 State v. Vela, supra note 2.

11§ 28-105.01(4).

128 27-504(4)(c).

13 See Neb. Rev. Stat. § 38-3131(3)(f) (Reissue 2008).
14 GSee § 83-178(2) and (6).

15§ 83-178(2).
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We hold that when a defendant in a capital sentencing proceed-
ing places his or her mental health at issue either by asserting
mental retardation as a basis for precluding the death penalty
pursuant to § 28-105.01(2) or by asserting mental illness as a
mitigating circumstance pursuant to § 29-2523(2)(g), there is
good cause under § 83-178(2) for the prosecution to obtain
access to the defendant’s mental health records in the posses-
sion of the Department of Correctional Services. Accordingly,
the district court did not err in permitting access to such
records in this case and in overruling Vela’s objection to tes-
timony of the State’s expert based in part upon his review of
those records.

(b) Independent Evaluation

Vela correctly notes that there is no specific statutory
authority for the independent medical examination ordered
by the district court and conducted by Zlomke. The question
before us is whether the district court erred in concluding that
it had inherent discretionary authority to order the examina-
tion. In reaching its conclusion, the district court reasoned
by analogy from our opinion in State v. Simants,"'® in which
we held that a district court had inherent authority to grant
the State’s motion for an independent medical evaluation of
a person who had been found not guilty by reason of insanity
on six counts of first degree murder. The State requested the
examination in preparation for an annual review to determine
whether continued confinement was warranted. The applicable
statute!!” specified that the court was to conduct an eviden-
tiary hearing as a part of the review but did not specifically
authorize an independent medical evaluation at the request
of the State. We concluded that “[t]he means for determining
the acquittee’s sanity, as in determining a defendant’s compe-
tency to stand trial, should be discretionary with the court.”''®
We reasoned in part that because the statute contemplated an
evidentiary hearing on the question of the acquittee’s mental

16 State v. Simants, 245 Neb. 925, 517 N.W.2d 361 (1994).
7 Neb. Rev. Stat. § 29-3703(1) (Reissue 1989).
118 State v. Simants, supra note 116, 245 Neb. at 930, 517 N.W.2d at 364.
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status, the record should not be limited to the evidence offered
on behalf of the acquittee and “[t]he State should be allowed
to submit additional evidence since the court, as trier of fact,
is not required to take the opinion of an expert as binding.”!"
We wrote:
As stated in Ake v. Oklahoma, 470 U.S. 68, 81, 105 S.
Ct. 1087, 84 L. Ed. 2d 53 (1985): “Psychiatry is not
. an exact science, and psychiatrists disagree widely
and frequently on what constitutes mental illness, on the
appropriate diagnosis to be attached to given behavior
and symptoms, on cure and treatment, and on likeli-
hood of future dangerousness.” If necessary, the factfinder
must resolve differences in opinion within the psychiatric
profession on the basis of all the evidence offered by
each party.'?

Vela argues that Simants is inapposite because it involved
a civil commitment proceeding in which the primary concern
was protection of the public. He contends that State v. Woods'!
provides a closer analogy. In that case, we held that the district
court lacked authority to order a defendant to make a pretrial
disclosure of her alibi witnesses because Nebraska’s notice-
of-alibi statute!?? did not impose this requirement. Because
Woods involved a question of pretrial discovery in a noncapital
case, we do not find it to be controlling on the issue pre-
sented here.

Other jurisdictions have recognized the inherent author-
ity of a trial court to order an independent examination at
the request of the government when a defendant in capital
sentencing proceedings has placed his or her mental health
at issue. For example, in State v. Reid,'” the Supreme Court
of Tennessee held that such authority existed even in the
absence of a specific statute or rule, because an independent

9714 at 931, 517 N.W.2d at 365.

12077

121 State v. Woods, supra note 109.

122Gee Neb. Rev. Stat. § 29-1927 (Reissue 2008).
123 State v. Reid, 981 S.W.2d 166 (Tenn. 1998).
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psychiatric examination was essential to afford the State
the right to rebut expert psychiatric evidence offered by the
defendant as a mitigating factor to be weighed against imposi-
tion of the death penalty. Arizona courts have held that “‘once
a defendant notifies the state that he intends to place his
mental condition at issue during the penalty phase of a capital
trial, a trial judge has discretion to order the defendant to sub-
mit to a mental examination by an expert chosen by the state
or the court.””'* In U.S. v. Allen,'™ the Eighth Circuit Court
of Appeals stated:

There is no doubt that a district court has the authority
to order a defendant who states that he will use evidence
from his own psychiatric examination in the penalty
phase of a trial to undergo a psychiatric examination by
a government-selected psychiatrist before the start of the
penalty phase.

We have found only one case, People v. Lee,"*® which holds that
a trial court may not order an independent evaluation in these
circumstances in the absence of specific authority conferred by
statute or court rule.

[18] We extend the reasoning of Simants to the issue before
us here and hold that when a defendant files a verified motion
to preclude imposition of the death penalty on the basis of
mental retardation pursuant to § 28-105.01(4), the trial court
has inherent authority to grant a motion by the State to have
the defendant evaluated by a mental health professional of the
State’s choosing. By providing for an evidentiary hearing on
the issue of mental retardation and requiring the defendant to
prove the diagnosis by a preponderance of the evidence, the
Legislature clearly contemplated adversarial testing of any
such claim. Our recognition in Simants that mental health pro-
fessionals can reach conflicting opinions regarding a diagnosis

124 State v. Carreon, 210 Ariz. 54, 68-69, 107 P.3d 900, 914-15 (2005), quot-
ing Phillips v. Araneta, 208 Ariz. 280, 93 P.3d 480 (2004).

125U.S. v. Allen, 247 F.3d 741, 773 (8th Cir. 2001), vacated on other grounds
536 U.S. 953, 122 S. Ct. 2653, 153 L. Ed. 2d 830 (2002).

126 people v. Lee, 196 Tll. 2d 368, 752 N.E.2d 1017, 256 Ill. Dec. 775
(2001).
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is clearly illustrated by the record in this case. The identifica-
tion of mental retardation is a diagnosis requiring the exercise
of clinical judgment, and as Vela’s own expert acknowledged,
it is sometimes difficult for even mental health professionals
to distinguish a person with mild mental retardation from one
who does not have the condition. Piersel explained that because
the identification of mental retardation requires the exercise of
clinical judgment, “on occasion, two people can take the same
information, especially when the individual is very close to a
particular line or particular cutoff, and reach different opin-
ions.” Given the significance of the diagnosis of mental retar-
dation in the context of capital sentencing, the importance of
meaningful adversarial testing cannot be overstated.

Moreover, the State’s interest in an independent evaluation
goes beyond the adversarial testing of a capital defendant’s
claim of mental retardation. Under the unequivocal language of
§ 28-105.01(2) and the constitutional rule established by Atkins
v. Virginia,'” the State is prohibited from executing a person
with mental retardation. It follows that the State must have a
means of independently confirming a capital defendant’s asser-
tion that he or she is such a person. We conclude that a district
court has inherent authority to provide that means in the form
of an independent evaluation when requested by the State.

Relying upon Estelle v. Smith,'*® Vela argues that the inde-
pendent examination ordered by the district court violated his
privilege against compulsory self-incrimination guaranteed by
the federal and state Constitutions. In Estelle, the U.S. Supreme
Court held that “[a] criminal defendant, who neither initiates a
psychiatric evaluation nor attempts to introduce any psychiatric
evidence, may not be compelled to respond to a psychiatrist if
his statements can be used against him in a capital sentencing
proceeding.”'* However, this court and others have indicated
that when a criminal defendant places his or her mental condi-
tion at issue, the State may use the results of a court-ordered

127 Atkins v. Virginia, supra note 93.
128 Estelle v. Smith, 451 U.S. 454, 101 S. Ct. 1866, 68 L. Ed. 2d 359 (1981).
1297d., 451 U.S. at 468.
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evaluation at trial without violating the defendant’s constitu-
tional privilege against self-incrimination.!*® Vela’s constitu-
tional claim is without merit.

For these reasons, we conclude that the district court did not
err in granting the State’s motion for an independent evaluation
of Vela and in receiving the testimony of Zlomke with respect
to that examination at the mental retardation hearing.

(c) Presumption of Mental Retardation

Section 28-105.01(3) provides in part: “An intelligence quo-
tient of seventy or below on a reliably administered intelligence
quotient test shall be presumptive evidence of mental retarda-
tion.” Vela contends that the district court erred in determining
that because the Stanford-Binet was not reliably administered
by Piersel, the full-scale IQ score of 66 did not meet the statu-
tory presumption.

The district court found that the Stanford-Binet score of 66
was not obtained on a reliably administered test for three rea-
sons. First, it concluded that the statistical probability of Vela’s
validly obtaining the score after the scores he obtained on the
prior 1Q tests was “remote.” The testimony of multiple experts
supports this finding. Second, the court concluded that Piersel
did not address the issue of malingering in a meaningful man-
ner. Again, substantial evidence supports this, as at least two
experts testified to the evidence of malingering and Piersel’s
ineffective evaluation of this issue. Third, the court concluded
that Piersel failed to follow the published Stanford-Binet proto-
col, because he reported the full-scale score even though there
was significant variation between the verbal and nonverbal
scores. Again, several experts testified that this was not proper
protocol. Overall, there is substantial evidence in the record to
support the district court’s finding that the Stanford-Binet score
of 66 was not obtained on a “reliably administered” test, and
there is no clear error in the court’s finding on this issue.

130Qee, State v. McCracken, 260 Neb. 234, 615 N.W.2d 902 (2000), abro-
gated on other grounds, State v. Thomas, 262 Neb. 985, 637 N.W.2d 632
(2002); State v. Vosler, 216 Neb. 461, 345 N.W.2d 806 (1984); State v.
Carreon, supra note 124; Centeno v. Superior Court, 117 Cal. App. 4th 30,
11 Cal. Rptr. 3d 533 (2004); State v. Reid, supra note 123.
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(d) Finding That Vela Is Not Person
With Mental Retardation

Vela argues that the district court erred in finding that
because he is not a person with mental retardation, the death
penalty is not precluded. He contends that this finding violates
both his statutory rights under § 28-105.01(2) and his constitu-
tional right not to be subjected to cruel and unusual punishment
under the 8th and 14th Amendments to the U.S. Constitution
and article I, § 9, of the Nebraska Constitution.

(i) Intellectual Functioning

Both § 28-105.01(3) and the clinical models which are
referenced in Atkins"' and included in this record identify sig-
nificant limitations in intellectual functioning as a component
of mental retardation. The district court considered only Vela’s
full-scale IQ scores on the WAIS-III and the Stanford-Binet in
determining whether his level of intellectual functioning was
“significantly subaverage.”!®* As discussed above, the district
court disregarded the Stanford-Binet score after finding that
the test was not reliably administered by Piersel. However, the
court found that Vela’s full-scale score of 75 on the WAIS-III
should be considered, in light of the standard error of meas-
urement, to include a “range between 75 and 70.” The court
determined that based on the WAIS-III score, the diagnostic
criterion of “significantly subaverage general intellectual func-
tioning” had been established.

Both parties take issue with the court’s reasoning on this
point. Vela argues that the court also should have taken into
account his score on the Stanford-Binet in reaching this con-
clusion. But as we have noted, the record supports the find-
ing of the district court that the Stanford-Binet was not reli-
ably administered.

The State argues that although the district court properly
“relied upon an unchallenged 1Q score of 75, which is the high-
est possible score professionally considered to possibly raise a

31 Atkins v. Virginia, supra note 93.
132See § 28-105.01(3).
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question of mental retardation,”'** it should not have considered

the range of scores produced by the standard error of measure-
ment when determining whether Vela had established that he
had significantly subaverage general intellectual functioning.
Because, as explained below, we agree with the district court
that Vela failed to show deficits in his adaptive behavior and
thus is not a person with mental retardation, we decline to
address the State’s argument.

(ii) Adaptive Behavior

The second component of Nebraska’s statutory definition of
mental retardation in the context of capital sentencing is “defi-
cits in adaptive behavior” which exist concurrently with the
significantly subaverage intellectual functioning.'** The clinical
models use similar but not identical definitional language when
referencing this component of the test. The AAMR states:
“Mental retardation is a disability characterized by significant
limitations both in intellectual functioning and in adaptive
behavior as expressed in conceptual, social, and practical adapt-
ive skills.”'* The DSM-IV-TR states:

The essential feature of Mental Retardation is sig-
nificantly subaverage general intellectual functioning
(Criterion A) that is accompanied by significant limita-
tions in adaptive functioning in at least two of the fol-
lowing skill areas: communication, self-care, home living,
social/interpersonal skills, use of community resources,
self-direction, functional academic skills, work, leisure,
health, and safety (Criterion B).!3¢

For completeness, we note that both clinical models include as
a third component that onset must occur before the age of 18.
This component is not included in Nebraska’s statutory defini-
tion.!¥ Piersel testified that trauma to the head can produce
symptoms of mental retardation and that if the injury occurs

133 Brief for appellee at 38.

134§ 28-105.01(3).

135 AAMR, supra note 100 at 1.
BSDSM-IV-TR, supra note 99 at 41.
37See § 28-105.01.
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before the age of 18, a diagnosis of mental retardation is appro-
priate. However, if the individual is older than 18 when the
injury occurs, the condition would not be diagnosed as mental
retardation, but, rather, “in terms of some organic damage to
[the] central nervous system.”

The district court concluded that Vela “did not by [a] prepon-
derance of the evidence establish at least two significant limi-
tations in adaptive functioning as set out in Criterion B of the
definition of mental retardation as found in [the DSM-IV-TR].”
Vela argues that § 28-105.01(3) does not use the adjective
“significant” with respect to “adaptive behavior” and that
therefore, “the district court impermissibly and in violation
of its constitutional authority modified the statutory [defini-
tion] and increased . . . Vela’s burden by requiring him to
prove that his limitations or deficits in adaptive behavior
were significant.”'®

This argument stands in sharp contrast to Vela’s position
with respect to the clinical models at the mental retardation
hearing. In offering the AAMR in evidence and arguing for its
admissibility, Vela’s counsel argued that it was a “learned trea-
tise” which he would refer to in the examination of his expert
witnesses. Counsel continued:

But another reason why I want to offer [the AAMR] is
because you, and perhaps our appellate courts, are going
to have to interpret our statutes. There are terms of art in
our statutes, [§] 28-105.01, with regard to the definitions
of mental retardation that do not have ordinary, com-
mon meaning. They are vague, ambiguous in that way. I
think in order for you, and perhaps an appellate court, to
understand and interpret the statutes, you need authority
to do that.

... [The AAMR] is dedicated to the definitions, classi-
fications of mental retardation. So I want you to have [the
AAMR] for that purpose.

Shortly thereafter, counsel stated that he was offering the
DSM-IV-TR and the AAMR *“to the court for the legal purposes
of statutory interpretation.” Both volumes were received in

138 Brief for appellant at 103.
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evidence. In his closing argument, counsel stated that because
the “two elements” of mental retardation were not defined by
§ 28-105.01, it was appropriate for the court to use the AAMR
and the DSM-IV-TR clinical models “to give meaning to our
statutory elements.”

In its order, the district court determined that the phrases
“‘subaverage intellectual functioning’” and *‘limitations in
adaptive behavior’” used in § 28-105.01(3) were not “plain,
direct, and unambiguous.” Accordingly, the court concluded
that it could look to the clinical models for definitions of
these terms. Thus, having first offered the clinical models as
authoritative source references for interpreting and applying
Nebraska’s statutory definition of mental retardation, which
he claimed to be ambiguous, Vela assigns error to the fact that
the district court did precisely as he requested. This bears the
earmarks of the doctrine of “invited error,” which holds that
a defendant in a criminal case may not take advantage of an
alleged error which the defendant invited the trial court to
commit.”” But given that this is a capital appeal, we choose
not to apply the doctrine here, and we proceed to the question
of whether § 28-105.01(3) requires consideration of deficits in
adaptive behavior in a manner which differs from current clini-
cal models.

Mental retardation is a clinical diagnosis. The U.S. Supreme
Court noted in Atkins v. Virginia'*® that while definitions of
mental retardation in state laws prohibiting the execution of
mentally retarded persons are not identical, they generally
conform to the clinical definitions set forth in the DSM-IV-TR
and the AAMR. The Nebraska statute uses but does not define
two key diagnostic criteria of mental retardation: “significantly
subaverage general intellectual functioning” and “deficits in
adaptive behavior.”'*! To understand what these terms mean,
how they are measured, and how they are to be considered in
diagnosing mental retardation, clinical expertise is not only

1% See, e.g., State v. Molina, supra note 54.
Y0 Atkins v. Virginia, supra note 93.
141§ 28-105.01(3).
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helpful, but essential. Supplied with nothing more than the
language of the statute, it would be impossible for a lay finder
of fact to reach any meaningful determination of whether a
convicted defendant with an IQ in the low 70’s is a person with
mental retardation.

Vela presented the clinical models and the expert testimony
of Piersel to help the fact finder in this case. Piersel testi-
fied that the DSM-IV-TR was a generally accepted model of
the definitions and diagnostic criteria for mental disorders,
including mental retardation. He testified directly from the
DSM-IV-TR in describing the various classifications of mental
retardation characterized by 1Q scores deemed to be “‘subaver-
age.”” He testified that the DSM-IV-TR established the cutoff
points for the various classifications and established 75 as the
highest IQ score which could support a diagnosis of mental
retardation. Reading directly from the DSM-IV-TR, Piersel
testified that “‘it is possible to diagnose mental retardation in
individuals with I1Qs between 70 and 75 who exhibit significant
deficits in adaptive behavior.’” Piersel also testified that the
DSM-IV-TR specified the various skills which should be iden-
tified and evaluated in the assessment of adaptive behavior and
stated that he considered those skills in his evaluation of Vela’s
adaptive behavior. Based upon that evaluation, he expressed his
opinion that Vela had “significant” limitations or impairments
in 5 of the 10 skills listed in the DSM-IV-TR. The district court
found otherwise.

Vela now argues that under § 28-105.01(3), deficits in
adaptive behavior need not be clinically significant in order
to be diagnostic of mental retardation. At least one court has
interpreted similar statutory language differently. In Phillips v.
State,"* the Supreme Court of Florida interpreted a statute that
exempted persons with mental retardation from execution. Like
Nebraska’s, the Florida statute defined “mental retardation”
as “significantly subaverage general intellectual functioning
existing concurrently with deficits in adaptive behavior.”!** The
court affirmed the trial court’s finding that the defendant failed

2 Phillips v. State, 984 So. 2d 503 (Fla. 2008).
13 Fla. Stat. Ann. § 921.137(1) (West 2006).
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to prove the second prong of this definition, concluding that a
defendant must fit within the clinical diagnosis of “‘significant
limitations in adaptive functioning in at least two . . . skill
areas’” in order to meet the statutory requirement of “deficits
in adaptive behavior.”'*

[19] When considering a statute’s meaning, it is appropri-
ate for a court to consider the evil and mischief attempted
to be remedied, the objects sought to be accomplished, and
the scope of the remedy to which its terms apply and to
give the statute such an interpretation as appears best calcu-
lated to effectuate the design of the legislative provisions.!®
As we noted in Vela’s prior appeal, both § 28-105.01(2)
and the Eighth Amendment prohibit the execution of persons
with mental retardation “because of what the U.S. Supreme
Court describes as a ‘widespread judgment about the relative
culpability of mentally retarded offenders, and the relation-
ship between mental retardation and the penological purposes
served by the death penalty.’”'*¢ Given this purpose, we can
understand why the Legislature chose to omit age of onset
from the definition of mental retardation in § 28-105.01(3). For
example, if a defendant has clinically significant subaverage
intellectual functioning and deficits in adaptive behavior as a
result of a traumatic brain injury, the age of onset would have
no relevance to the question of relative culpability for a crime
committed after the injury. But we can conceive of no reason
why the Legislature would have intended to preclude the death
penalty for persons with clinically insignificant deficits in
adaptive behavior. We conclude that the district court did not
err in construing § 28-105.01(3) in a manner consistent with
the clinical models to require a showing of significant deficits
in adaptive behavior in order to establish that Vela was a person
with mental retardation.

The district court’s finding that Vela failed to prove signifi-
cant deficits in adaptive behavior is supported by substantial

144 Phillips v. State, supra note 142, 984 So. 2d at 511.
145 State v. Portsche, 261 Neb. 160, 622 N.W.2d 582 (2001).

146 State v. Vela, supra note 2, 272 Neb. at 292, 721 N.W.2d at 636, quoting
Atkins v. Virginia, supra note 93.
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evidence. The Vineland Adaptive Behavior Scales test admin-
istered by Piersel was based on information Piersel received
from Vela’s sister. Although the results showed deficits in five
adaptive behaviors, the accuracy of the information provided
by Vela’s sister was significantly challenged during the cross-
examination of Piersel, and he acknowledged the possibil-
ity that the sister’s reliability as a reporter could be affected
because she had the same motivation for secondary gain as
Vela himself. Zlomke administered a modified adaptive behav-
ior test based on interviews with Vela’s acquaintances and
concluded that Vela fell within the average range of adapt-
ive functioning.

In addition to the conflicting results from the adaptive
behavior tests, there was also evidence that Vela had demon-
strated normal adaptive behavior in several areas. Vela’s middle
school records reflect mostly grades of C, with A’s and B’s in
some subjects and D’s and F’s in others. Testimony established
that he was thought to have a learning disability and received
special education services for that diagnosis, but he was never
placed in an academic program designed for students with
mental retardation.

There was evidence that Vela had been employed by a
trucker to assist in finding addresses for pickups and deliver-
ies, and that while so employed, he was well-liked, responsive,
hard-working, friendly, and talkative. While so employed, Vela
was responsible in part for planning the routes and the order of
deliveries or pickups, and when problems occurred, he would
communicate with the trucking company’s dispatcher to get an
address correction or additional instructions.

Correctional employees testified regarding Vela’s behaviors
in prison. Vela selected books from the prison book cart and
subscribed to other publications. He followed football and sub-
scribed to a boxing magazine. He kept his living area clean and
communicated clearly with correctional officers and other pris-
oners. A case manager testified that Vela submitted numerous
written communications, known as Kkites, to prison officials,
requesting such services as haircuts, library privileges, law
library visits, and telephone calls. The case manager testified
that for a brief period, Vela stopped communicating through
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kites on the advice of his lawyers, and that in one of the con-
versations she had had with Vela, he told her that “he wasn’t
the smartest or the quickest, but he wasn’t mentally retarded.”
Another correctional officer testified that he heard Vela say that
he wanted to be labeled as mentally retarded “so he could be
with his family for a long time.”

The district court did not err in concluding that Vela failed to
prove clinically significant deficits in adaptive behavior which
would support a diagnosis of mental retardation.

IV. SENTENCING PROCEEDINGS

1. BACKGROUND

After the jury returned its verdict finding the existence of
aggravating circumstances and before filing his motion to
preclude the death penalty on the ground of mental retarda-
tion, Vela filed a motion to declare electrocution as a means
of execution unconstitutional. The district court conducted an
evidentiary hearing and overruled the motion.

After the district court denied Vela’s motion to preclude
imposition of the death penalty on the ground of mental retar-
dation, a panel of three district judges designated by this court
pursuant to § 29-2521(1)(a) convened a hearing to receive evi-
dence relevant to sentencing and to determine the sentences to
be imposed.

(a) Vela’s Evidence

Vela was born in California on October 10, 1980, the young-
est of three children. He grew up in a neighborhood where
violent crime, gang activity, and drug trafficking were com-
monplace. Vela’s mother left the family home when he was
approximately 2 years old. As a child, Vela was cared for by
his father but primarily by his sister, the oldest of the three
children. When Vela’s mother left the home, an uncle who was
a drug dealer came to live with the family. When Vela was a
teenager, he reestablished communication with his mother.

Vela’s sister was approximately 7 years old when her mother
left the home. When she was 14, she moved out of the family
home to a residence about two blocks away, but she maintained
daily contact with her family, including Vela. Later, Vela’s
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sister moved back to the family home with a man she later
married. On two occasions during his teenage years, Vela lived
in Mexico, first with his grandparents and later with his sister
and her family.

Vela left school during the ninth grade and did not receive
any further education. For approximately 3 years, he worked as
a trucker’s helper, as noted above. When Vela was in his late
teens, his sister learned that he was drinking alcohol and using
drugs. Concerned by this, Vela’s sister decided that he should
move to Madison, Nebraska, to live with his father, who had
recently moved there from California to take a job at a meat-
packing plant. Vela arrived in Madison in July 2002.

Family members described Vela as a “good kid” and as a
simple, nonviolent person with a childlike personality. One
described him as a “big, little kid.” Family members stated that
Vela was quiet and respectful, but that he was a “follower” who
was always looking for approval and was easily influenced
by others. Family members stated that the bank murders were
completely inconsistent with Vela’s character and personality.
Two persons who worked with Vela in California gave simi-
lar statements.

There was evidence that Vela had been beaten by Sandoval
and others after he had disclosed plans to rob the bank to
another person. Vela offered and the court received an affi-
davit and deposition of Galindo, who stated that he became
acquainted with Vela in the summer of 2002 and introduced
him to Sandoval, Rodriguez, and others. In the affidavit,
Galindo stated that Vela was “slow” and “a follower” and
that he always did what others told him to do. Galindo stated
that it was Sandoval’s idea to rob the bank and that Galindo
asked Vela to participate. He stated that Vela was scared and
did not want to rob the bank but that Sandoval told him he
was obligated.

The court also received portions of statements and testimony
given by Sandoval in which he described Vela’s involvement
in the crimes in a similar fashion. Sandoval was described by
one of his former teachers and a former school principal as a
student with a “charismatic personality” who “always had a
following” and was a “natural-born leader.”
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After his arrest for the bank murders, Vela told members of
his family to look for a letter he had left for them in his father’s
apartment. The letter was found and turned over to the Madison
County sheriff’s office. It was in an envelope on which Vela
had written the date “9/22/02” and an instruction that it was not
to be opened until October 10, 2003. The letter states in part,
“I dont know when but my death will come because I got in
something real bad! Im sorry Dad it was just [a] bad choice to
come to Nebraska.” The letter further instructed Vela’s family
members that if they wished to avenge his death, they should
come to a bar in Madison and ask for Galindo, “Baby Joe,” and
“Smiley.” The parties stipulated that “Baby Joe” was Sandoval
and that “Smiley” was Rodriguez.

Vela reoffered and the court received certain evidence which
had been received during the mental retardation hearing. He
also offered certified copies of sentencing orders in two unre-
lated first degree murder cases from another district court, in
support of his argument that the notice of aggravating circum-
stances in his case was inadequate and for the purposes of pro-
portionality review. The presiding judge sustained the State’s
relevance objections to both exhibits.

(b) State’s Evidence

(i) Rebuttal

The State presented evidence to rebut Vela’s mitigation
evidence. This included affidavits from several correctional
officers who had observed Vela during his incarceration. They
stated that Vela was able to communicate clearly, that he did
not appear to be a follower, and that he was fully capable of
making his own decisions. One described him as “out spoken”
and “able to influence other inmates.” Another described him
as “a very good manipulator.” A case manager at the Lincoln
Correctional Center who for a period of time had daily contact
with Vela stated that based upon her observations, “while I do
not feel that he is a leader, nor do I think that he is a blind fol-
lower. I do not see him as being conscripted into making deci-
sions. I have never seen him taken advantage of.”

The State presented letters which Vela had written from
prison. In a letter to a female friend, he mentioned that when
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he was 12 years old, he and his 15-year-old brother were
involved with a gang in California. There was evidence that
while in custody following his arrest for the bank murders,
Vela asked a cellmate to tattoo a five-pointed crown on his left
breast, and the cellmate did so with a staple, a pencil, and ink.
Sandoval and Galindo also had five-pointed crowns tattooed
on their chests. There was also evidence that prison officials
confiscated a pair of Vela’s shoes on which the five-pointed
crown had been drawn and that he kissed the crown prior to
surrendering the shoes. A Nebraska correctional officer who is
involved in tracking gang members within correctional institu-
tions testified that the five-pointed crown is a symbol of a gang
known as the Latin Kings and that the symbol is an “immediate
identifier” which identifies the person displaying it as a mem-
ber of the Latin Kings. A person who was incarcerated with
Vela in Madison gave a sworn statement in which he said that
Vela told him that when he came to Nebraska from California,
he got involved with Sandoval, Rodriguez, and others who
were Latin Kings because he “liked the way they were doing
things.” There was other evidence linking Vela to street gangs
in California and the Latin Kings in Nebraska.

Persons fluent in the Spanish language who reviewed
recorded telephone conversations between Vela and members
of his family after the bank murders stated in affidavits that
they did not hear Vela express remorse for the victims or
their families in any of the conversations. A cellmate told law
enforcement officers that Vela had an autographed newspaper
photograph of himself sent to the cellmate’s wife and that Vela
told him that Vela’s face was the last thing that Bryant, the
woman whom he shot, ever saw.

On September 19, 2002, 7 days before the bank murders,
Vela and Sandoval were stopped and questioned by a Nebraska
State Patrol trooper as they walked along a road south of
Norfolk. The trooper did a pat-down search which revealed
a loaded 9-mm handgun in the waistband of the jeans Vela
was wearing. Vela identified himself as “Fernando Vela” and
claimed that he found the weapon and intended to sell it. The
weapon was seized, and Vela was charged with false report-
ing and carrying a concealed weapon. He was transported to
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the Madison County jail and released within days; Sandoval
was not held. There is evidence that the weapon which Vela
was carrying at the time of his arrest was one of several
which had been stolen by Sandoval and Galindo in a burglary.
Law enforcement officers did not know this at the time of
Vela’s arrest and subsequent release prior to the bank mur-
ders. Other weapons stolen in the burglary were used in the
bank murders.

Kalechstein, the neuropsychologist who testified for the
State at the mental retardation hearing, was recalled and testi-
fied during the sentencing hearing. He reiterated his opinion
that Vela is not a person with mental retardation and does not
have a cognitive disorder. The State offered certain portions
of the record from the aggravation hearing for the purpose of
rebutting Vela’s mitigation evidence, and it was received for
that purpose.

(ii) Victim Impact Testimony

Prior to this hearing, Vela had filed a motion seeking to
preclude the sentencing panel from considering “victim impact
statements” submitted by family members of the murder vic-
tims which were included in the presentence investigation
report. By order of the presiding judge, these statements were
placed in a sealed envelope. When the State announced at the
sentencing hearing that it would present testimony of family
members for the purpose of establishing victim impact, Vela
objected and argued that such testimony was not permitted at
a capital sentencing hearing. The presiding judge overruled the
objection but cautioned the prosecutor to confine the examina-
tion to personal attributes of the decedents and the effect of the
deaths on the families.

Five family members of the murder victims testified over
Vela’s continuing objection. Vela moved to strike one response
to a question on direct examination because it was not within
the restrictions established by the court. With the State’s con-
currence, that response was stricken.

(c) Sentencing Order
In its sentencing order, the panel noted that it had not
reviewed the sealed victim impact statements which were



158 279 NEBRASKA REPORTS

included in the presentence investigation report and that
it disregarded any portion of the victim impact testimony
“which may have included characterizations and opinions
about the crimes of [Vela] and what the appropriate sentence
should be.”

The sentencing panel found that no statutory mitigating
circumstances applied to Vela. It specifically found that Vela
was not the “master planner . . . or in fact the leader” of the
attempted bank robbery and that Sandoval was in fact the
leader. But the panel further found that Vela “willingly and
knowingly participated in the attempted robbery resulting
in five murders.” Accordingly, the panel concluded that the
mitigating circumstance described in § 29-2523(2)(b) did not
exist, because Vela’s “willingness to follow the lead of . . .
Sandoval does not constitute a finding that he submitted to
unusual pressure or influence or that he was under the domi-
nation of another person.” The panel found that the mitigating
circumstance described in § 29-2523(2)(e), that the “offender
was an accomplice in the crime committed by another person
and his . . . participation was relatively minor,” did not exist,
reasoning that Vela “entered the bank at the same time as the
other two co-defendants with a loaded handgun, fully know-
ing the plan, prepared to shoot and materially participated in
the execution of these crimes.” Likewise, the panel found that
the evidence did not establish the existence of the statutory
mitigating circumstances described in § 29-2523(2)(a), (c),
(d), (f), and (g).

The panel determined that four nonstatutory mitigating
factors were established: Vela pled guilty, he had a disadvan-
taged upbringing, his intellectual functioning is borderline,
and he was a follower of a charismatic leader. The panel
concluded that the evidence did not establish remorse as a
mitigating factor.

In its comparative analysis of aggravating and mitigating
circumstances pursuant to § 29-2522, the panel first noted
that because its members did not agree as to the weight
which should be given to the jury’s determination that each
murder “‘was especially heinous, atrocious, cruel, or mani-
fested exceptional depravity by ordinary standards of morality
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and intelligence,” it would exclude this aggravating circum-
stance from its weighing analysis. In considering the remain-
ing aggravating and mitigating circumstances, the panel gave
the greatest weight to the jury’s finding that Vela had a
“substantial prior history of serious assaultive or terrorizing
criminal activity” as shown by his involvement in the murder
of Lundell, stating that this factor “is of such a magnitude . . .
it alone is dispositive and outweighs all of the non-statutory
mitigating circumstances.” The panel gave great weight to the
aggravating circumstance specified in § 29-2523(1)(f), that
Vela “knowingly created a great risk of death to at least sev-
eral persons.” The panel gave some weight to the aggravating
circumstance specified in § 29-2523(1)(b), that “[t]he murder
was committed in an effort to conceal the commission of a
crime, or to conceal the identity of the perpetrator of such
crime,” and some weight to § 29-2523(1)(e), that “[a]t the
time the murder was committed, the offender also committed
another murder.” The panel concluded beyond a reasonable
doubt that the four nonstatutory mitigating circumstances it
found to exist did not approach or exceed the weight which
the panel gave to the four aggravating circumstances consid-
ered in its analysis.

Pursuant to § 29-2522(3), the sentencing panel then con-
sidered whether a sentence of death would be “excessive or
disproportionate to the penalty imposed in similar cases, con-
sidering both the crime and the defendant.” It first sustained
the State’s objection to Vela’s offer of sentencing orders
from two other cases. After reviewing an array consisting of
opinions of this court in cases where a death sentence was
imposed, the panel concluded that sentencing Vela to death
would not be excessive or disproportionate to the penalty
imposed in similar cases, considering both the crime and the
defendant. The panel sentenced Vela to the penalty of death
on each of his five convictions for first degree murder and
to 48 to 50 years’ incarceration on four of the five related
convictions for use of a firearm to commit a felony. He was
sentenced to 50 to 50 years’ incarceration on the firearm con-
viction related to Bryant. All the firearm sentences were to be
served consecutively.
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2. ASSIGNMENTS OF ERROR

Vela assigns, restated and renumbered in part, that the pre-
siding judge and the sentencing panel erred in the following:

1. Allowing victim impact testimony at the sentencing deter-
mination hearing, in violation of § 29-2521(3) and Neb. Rev.
Stat. § 29-2261(1) (Reissue 2008).

2. Refusing his offer of cases for proportionality review.

3. Finding that mitigating circumstance (2)(b) did not apply,
in violation of the 8th and 14th Amendments to the U.S.
Constitution and article I, § 9, of the Nebraska Constitution.

4. Finding that mitigating circumstance (2)(e) did not apply,
in violation of the Eighth Amendment to the U.S. Constitution
and article I, § 9, of the Nebraska Constitution.

5. Denying his amended motion to declare electrocution as
a method of administering the death penalty unconstitutional,
in violation of the 8th and 14th Amendments to the U.S.
Constitution and article I, § 9, of the Nebraska Constitution.

3. STANDARD OF REVIEW

[20] In a capital sentencing proceeding, the Nebraska
Supreme Court conducts an independent review of the record
to determine if the evidence is sufficient to support imposition
of the death penalty.'*’

[21] In challenges to the constitutionality of a method of
execution, the Nebraska Supreme Court determines whether
the trial court’s conclusions are supported by substantial
evidence.'*

4. ANALYSIS AND RESOLUTION

(a) Victim Impact Testimony
Vela contends that he was prejudiced by both the sealing
of the victim impact statements included in the presentence
investigation report and the panel’s decision not to review
those statements but to allow live victim impact testimony.

Y Gales II, supra note 16.
8 Mata 11, supra note 26.
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This argument is based upon the interplay between several
Nebraska statutes.

Presentence investigations are governed by § 29-2261. This
statute contains a specific provision stating that presentence
investigation reports shall include any written statements sub-
mitted to the county attorney and the probation officer by a
victim of the crime.'* This provision stems from the Nebraska
Crime Victims Reparations Act,'™ which at the time Vela
was sentenced, conferred certain rights upon crime victims,
including a “right to make a written or oral impact statement
to be used in the probation officer’s preparation of a presen-
tence investigation report concerning the defendant” and the
right “to submit a written impact statement at the sentencing
proceeding or to read his or her impact statement submitted
pursuant to subdivision 1(d)(iv).”"*! Section 29-2261(1) pro-
vides that in a capital sentencing proceeding where aggravat-
ing circumstances have been found to exist, the court shall not
commence the sentencing proceeding “without first ordering
a presentence investigation of the offender and according
due consideration to a written report of such investigation.”
Section 29-2261(6) provides that a “court may permit inspec-
tion of the [presentence investigation] report or examination
of parts thereof by the offender or his or her attorney . . .
whenever the court finds it is in the best interest of a particu-
lar offender.”

Section 29-2521 governs sentencing proceedings in first
degree murder cases where one or more aggravating circum-
stances have been found to exist. This statute provides that
after receipt of the presentence investigation report ordered
pursuant to § 29-2261, the court shall “hold a hearing to
receive evidence of mitigation and sentence excessiveness
or disproportionality.”’>* At this hearing, “[e]vidence may be

1498 29-2261(3)(a) and (b).
I50Neb. Rev. Stat. § 81-1801 et seq. (Reissue 2008).

' Neb. Rev. Stat. § 81-1848(1)(d)(iv) and (vii) (Reissue 2008). See, also,
State v. Galindo, supra note 11.

132§ 29-2521(3).
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presented as to any matter that the presiding judge deems
relevant to (a) mitigation . . . and (b) sentence excessiveness
or disproportionality.”!>?

Vela contends that by sealing the victim impact statements
contained in the presentence investigation report, the district
court deprived him of a statutory right to review such state-
ments and that the error was compounded by the court’s
receipt of victim impact testimony which, Vela argues, was
not permissible under § 29-2521. The State responds that this
argument places form over substance and that there was no
prejudicial error.

We cannot discern from the record why the sentencing
panel employed the procedure that it did. To the extent that it
may have been concerned about whether its consideration of
written victim impact statements would violate Vela’s Sixth
Amendment right to confrontation, that issue was resolved
by our recent decision in State v. Galindo,”™* in which we
concluded that the decision of the U.S. Supreme Court in
Crawford v. Washington'> did not change the established prin-
ciple that Sixth Amendment rights are inapplicable to a sen-
tencing proceeding.

[22] Despite the procedural irregularity with respect to vic-
tim impact information received by the sentencing panel in
this case, we conclude that there was no prejudicial error. It is
undisputed that victim impact information may be considered
in sentencing a convicted murderer, because “‘just as the mur-
derer should be considered as an individual, so too the victim
is an individual whose death represents a unique loss to society
and in particular to his family.””'*® The capital sentencing stat-
utes authorize the sentencing panel to consider “[a]ny evidence
at the sentencing determination proceeding which the presiding

15314,

154 State v. Galindo, supra note 11.

155 Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177
(2004).

156 Payne v. Tennessee, 501 U.S. 808, 825, 111 S. Ct. 2597, 115 L. Ed. 2d 720
(1991), quoting Booth v. Maryland, 482 U.S. 496, 107 S. Ct. 2529, 96 L.
Ed. 2d 440 (1987) (White, J., dissenting).
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judge deems to have probative value . . . .7 We recently held
in Galindo that victim impact statements are admissible in
evidentiary hearings conducted pursuant to § 29-2521(3) not-
withstanding the fact that the statute does not make specific
reference to them.'®

[23] There is a substantive limitation on the admissibility
of victim impact information: Victim family members’ charac-
terizations and opinions about the crime, the defendant, or the
appropriate sentence may not be received in evidence.'” Vela
makes no argument that such information was received in this
case. It is clear from the record that he was made aware of the
properly considered victim impact information before he was
sentenced, and he even had an opportunity to cross-examine
the witnesses who presented the information, notwithstanding
the fact that he had no constitutional right do so. Accordingly,
we find no reversible error in the manner in which the sentenc-
ing panel received the victim impact information.

(b) Mitigator (2)(b)

Vela argues that the sentencing panel erred in not find-
ing the existence of the mitigating circumstance described
by § 29-2523(2)(b), that “[t]he offender acted under unusual
pressures or influences or under the domination of another per-
son.” He contends that this error violated his rights under the
Eighth Amendment.

[24] There is no burden of proof with regard to mitigat-
ing circumstances.'®® However, because the capital sentencing
statutes do not require the State to disprove the existence of
mitigating circumstances, the risk of nonproduction and non-
persuasion is on the defendant.'! In this case, the sentencing
panel accepted Vela’s argument to the extent that it found that
Vela was “not the master planner of this attempted robbery or
in fact the leader.” But based upon other evidence in the record,

157§ 29.2521(2).

158 State v. Galindo, supra note 11.

199 See State v. Bjorklund, supra note 42.

190 State v. Victor, 235 Neb. 770, 457 N.W.2d 431 (1990).

11 1d.; State v. Reeves, supra note 42.
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the panel found that Vela “willingly and knowingly partici-
pated in the attempted robbery resulting in five murders.” This
evidence included the fact that Vela had several opportunities
to separate himself from the plan to rob the bank, yet did not
do so, and that he acted alone in shooting Bryant. The panel
also noted that Vela “has demonstrated his ability to think
and act independently in communications he has made since
his arrest, as well as in his guilty pleas over the objections of
his counsel.” These findings are supported by the record, and
the sentencing panel therefore did not err in concluding that
the mitigating circumstance described in § 29-2523(2)(b) did
not exist.

(c) Mitigator (2)(e)

Vela also assigns that the sentencing panel erred in not
finding the existence of the mitigating circumstance described
in § 29-2523(2)(e): “[t]he offender was an accomplice in the
crime committed by another person and his or her participation
was relatively minor.” Vela concedes that this mitigating cir-
cumstance would not apply to the murder of Bryant, but argues
it should have been applied with respect to the victims shot and
killed by Sandoval and Galindo.

The sentencing panel found that “Vela entered the bank at
the same time as [Sandoval and Galindo] with a loaded hand-
gun, fully knowing the plan, prepared to shoot and materially
participated in the execution of these crimes.” The record fully
supports this conclusion and would not support a characteriza-
tion of Vela’s role in the death of each victim as “relatively
minor.” The sentencing panel did not err in concluding that this
mitigating circumstance did not exist.

(d) Proportionality Review by Sentencing Panel
One of the factors which the sentencing panel was required
by statute to consider in determining Vela’s sentence was
“[w]hether the sentence of death is excessive or dispropor-
tionate to the penalty imposed in similar cases, considering
both the crime and the defendant.”'®> Vela assigns error to the

162 See § 29-2522(3).
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refusal of the sentencing panel to consider sentencing orders
in two cases in which the defendants received life sentences,
and in considering only cases in which the death sentence was
imposed for purposes of proportionality review.

We rejected a similar argument in State v. Galindo,'” reaf-
firming our prior cases'®* holding that proportionality review by
the sentencing body entails consideration only of other cases in
which the death penalty has been imposed. We reach the same
conclusion here.

163

(e) De Novo Proportionality Review

[25] Under Neb. Rev. Stat. § 29-2521.03 (Reissue 2008), this
court is required, upon appeal, to determine the propriety of a
death sentence by conducting a proportionality review.'> This
review requires us to compare the aggravating and mitigating
circumstances with those present in other cases in which a
district court imposed the death penalty.'*® The purpose of such
review is to ensure that the sentences imposed in the present
appeal are no greater than those imposed in other cases with
the same or similar circumstances.'”’” In conducting our de
novo proportionality review, we have considered relevant cases
in which the death penalty was imposed, including those cited
in our proportionality review in Gales I1,'® and cases decided
since that opinion, including State v. Hessler,'”® Mata II,'"° and
State v. Galindo."" Of this array, we affirmed death sentences

103 Srate v. Galindo, supra note 11.

164 State v. Bjorklund, supra note 42; State v. Lotter, 255 Neb. 456, 586
N.W.2d 591 (1998).

165See, Mata II, supra note 26; State v. Hessler, 274 Neb. 478, 741 N.W.2d
406 (2007).

166 Id

167 See id.

168 Gales 11, supra note 16.

199 State v. Hessler, supra note 165.
0 Mata 11, supra note 26.

1" State v. Galindo, supra note 11.
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in nine cases involving multiple murder victims,!” four cases
involving murders committed in connection with a robbery,!”
and two cases in which the defendants had committed pre-
vious homicides.!'”™ All three of these factors are present in
this case.

Obviously, Galindo is the most comparable of these cases.
In Galindo, as in this case, a jury found the existence of
five aggravating circumstances, including § 29-2523(1)(a). The
jury’s finding of that aggravating circumstance was based
on Galindo’s involvement in the prior murder of Lundell, in
which Vela was also involved. This case differs from Galindo
in that Vela’s sentencing panel did not consider the exceptional
depravity aggravator found by the jury because it disagreed as
to the amount of weight it should be given. Also, the sentenc-
ing panel in this case found three nonstatutory mitigating fac-
tors which were not found in Galindo. But in our view, these
differences are not so substantial as to require that Vela receive
lesser sentences than Galindo.

Based upon our de novo review, we conclude that the four
aggravating circumstances considered by the sentencing panel
far outweigh the mitigating circumstances and that the impo-
sition of the death penalty on each of the five counts of first
degree murder for which Vela was convicted is not dispro-
portionate or excessive when compared with previous cases
involving the same or similar circumstances.

2 1d.; Gales II, supra note 16; State v. Lotter, supra note 164; State v. Moore,
250 Neb. 805, 553 N.W.2d 120 (1996), disapproved on other grounds,
State v. Reeves, 258 Neb. 511, 604 N.W.2d 151 (2000); State v. Joubert,
224 Neb. 411, 399 N.W.2d 237 (1986); State v. Reeves, 216 Neb. 2006,
344 N.W.2d 433 (1984); State v. Harper, 208 Neb. 568, 304 N.W.2d 663
(1981); State v. Williams, 205 Neb. 56, 287 N.W.2d 18 (1979); State v.
Simants, 197 Neb. 549, 250 N.W.2d 881 (1977), disapproved on other
grounds, State v. Reeves, supra note 42.

\73 State v. Palmer, supra note 43; State v. Peery, 199 Neb. 656, 261 N.W.2d
95 (1977); State v. Holtan, 197 Neb. 544, 250 N.W.2d 876 (1977), disap-
proved on other grounds, State v. Palmer, supra note 43; State v. Rust, 197
Neb. 528, 250 N.W.2d 867 (1977).

174 State v. Dunster, 262 Neb. 329, 631 N.W.2d 879 (2001); State v. Victor,
supra note 160.
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(f) Method of Execution
Vela assigns error to the order of the district court denying
his motion to declare electrocution as a method of implement-
ing the death penalty unconstitutional. The order was entered
prior to our opinion in Mata I1.' In accordance with our opin-
ion therein, we find merit in this assignment of error.

V. CONCLUSION

For the foregoing reasons, we find no merit in any of
Vela’s assignments of error except the assignment challenging
electrocution as the method of execution. But for the reasons
discussed in Mata I1,'° the constitutional infirmity in this
method of execution does not require that we disturb the death
sentences imposed in this case. Because we find no error in
the imposition of those sentences and further conclude on de
novo review that they are not disproportionate or excessive,
we affirm.

AFFIRMED.
HEeavican, C.J., not participating.

"> Mata II, supra note 26.
176 Id

ConnoLLy, J., dissenting.

I dissent from the majority’s opinion that adds the words
“significant limitations” to the adaptive behavior component
of the statutory definition of mental retardation. Why quibble
over two words? Because by adding these words to the statu-
tory definition, the majority opinion has imposed a higher
burden of proving mental retardation than the Legislature’s
standard.

This is the first time that we have had the opportunity to
interpret Neb. Rev. Stat. § 28-105.01(3) (Reissue 2008). The
majority characterizes mental retardation as a clinical diagnosis
and concludes that we should incorporate standard diagnostic
criteria into § 28-105.01(3). That may be appropriate in other
circumstances—but not here. The U.S. Supreme Court has
left to the states “‘the task of developing appropriate ways to
enforce the constitutional restriction upon [their] execution’”
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of mentally retarded criminals.! Clearly, mental retardation as
defined in § 28-105.01(3) is Nebraska’s legal standard for that
purpose, not a clinical diagnosis. I believe that the issue is one
of statutory interpretation and that the majority’s interpretation
ignores the Legislature’s intent.

I understand the majority’s concern that the standard is dif-
ficult to apply unless it is tied to a clinical definition. But I do
not believe it is our role to second-guess the Legislature’s deci-
sion to enact a definition of mental retardation that is broader
than a clinical definition. The Legislature had valid reasons to
do so, as will be discussed later. Nor do I believe that the statu-
tory standard is impossible to apply. Thus, I conclude that the
trial court erred in judicially imposing a higher standard than
the Legislature’s, by adding the “significant limitations” stan-
dard that the Legislature specifically rejected.

It is for the Legislature to declare what is the law and
public policy.? If a statute’s language is clear, the words of
such statute are the end of any judicial inquiry regarding its
meaning.? It is not within a court’s province to read a mean-
ing into the statute that is not there.* The majority opinion has
done that.

Section 28-105.01(3) clearly does not impose the “signifi-
cant limitations” standard. It provides that “mental retardation
means significantly subaverage general intellectual function-
ing existing concurrently with deficits in adaptive behavior.”
(Emphasis supplied.) Nothing in this statute allows the State to
execute a person who has subaverage intellectual functioning
but fails to show significant limitations in adaptive behavior.
I agree that a judge could apply neither the intellectual func-
tion standard nor the adaptive behavior standard without the

! Atkins v. Virginia, 536 U.S. 304, 317, 122 S. Ct. 2242, 153 L. Ed. 2d 335
(2002).

2 See State v. Barranco, 278 Neb. 165, 769 N.W.2d 343 (2009).

3 See State ex rel. Lanman v. Board of Cty. Commissioners, 277 Neb. 492,
763 N.W.2d 392 (2009).

4 See, State ex rel. Wagner v. Gilbane Bldg. Co., 276 Neb. 686, 757 N.W.2d
194 (2008); Ottaco Acceptance, Inc. v. Larkin, 273 Neb. 765, 733 N.W.2d
539 (2007).
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aid of clinical expertise. But that would be true regardless of
whether the Legislature had chosen to require a showing of
“significant limitations” or “deficits” in adaptive behavior. And
the Legislature’s decision to deviate from the clinical definition
in promulgating a legal standard of mental retardation was not
dependent upon whether clinical expertise would be needed for
these determinations.

The majority opinion, however, states that “we can conceive
of no reason why the Legislature would have intended to pre-
clude the death penalty for persons with clinically insignificant
deficits in adaptive behavior.” The majority is implicitly con-
cluding that it must construe the statute as incorporating the
clinical criteria because the plain language of the statute would
lead to an absurd result otherwise. But the statute’s plain lan-
guage does not lead to an absurd result. It does not follow that
because the Legislature has not required ‘“significant limita-
tions” in adaptive behavior, persons with insignificant deficits
would evade the death penalty. In short, there is a range of
diminished adaptive behavior between “significant limitations”
and “deficits” that does not include “insignificant deficits.”
Further, I believe the majority’s framing of the issue obscures
valid concerns that support the Legislature’s definition.

The majority concedes that the Legislature has deviated from
the clinical definition of mental retardation by omitting another
important diagnostic criterion: § 28-105.01(3) omits the clini-
cal requirement that the onset of mental retardation must have
occurred before the age of 18. But the majority concludes that
this deviation—removing the age of onset—is justified because
the Legislature’s legal standard would include criminals who
may have less culpability for their crimes because they sus-
tained a traumatic brain injury after age 18. While I disagree
with the majority’s implicit substitution of its judgment for the
Legislature’s, I would point out that by omitting the require-
ment of “significant limitations” in adaptive behavior, the
Legislature’s legal standard similarly ensures that persons who
are less culpable for their crimes because they have mild men-
tal retardation are not executed.

The majority concludes that the district court did not err
in construing § 28-105.01(3) in a manner consistent with
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clinical models. In other words, the majority affirms the court’s
incorporation of the “significant limitations” standard from
the Diagnostic and Statistical Manual of Mental Disorders
(DSM-IV-TR).” The DSM-IV-TR describes persons with mild
mental retardation, who account for 85 percent of all persons
with mental retardation.® It provides that the IQ level of these
persons ranges from 50 to about 70,7 and states that persons in
this range used to be referred to as “educable’:
As a group, people with this level of Mental Retardation
typically develop social and communication skills dur-
ing the preschool years (ages 0-5 years), have minimal
impairment in sensorimotor areas, and often are not dis-
tinguishable from children without Mental Retardation
until a later age. By their late teens, they can acquire
academic skills up to approximately the sixth-grade level.
During their adult years, they usually achieve social and
vocational skills adequate for minimum self-support, but
may need supervision, guidance, and assistance, espe-
cially when under unusual social or economic stress.
With appropriate supports, individuals with Mild Mental
Retardation can usually live successfully in the commu-
nity, either independently or in supervised settings.®
This description clearly would not preclude a mental retarda-
tion diagnosis just because a person possesses some academic
or vocational skills or because a person can live independently.
Neither are low skills inconsistent with the U.S. Supreme
Court’s description of persons who are less culpable and less
deterrable than the “average murderer” for ensuring that only
the most deserving of execution are put to death:
Mentally retarded persons frequently know the difference
between right and wrong and are competent to stand trial.
Because of their impairments, however, by definition they
have diminished capacities to understand and process

> American Psychiatric Association, Diagnostic and Statistical Manual of
Mental Disorders (4th ed. text rev. 2000).

6 Id. at 43.
7 See id. at 42.
8 Id. at 43.
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information, to communicate, to abstract from mistakes
and learn from experience, to engage in logical reasoning,
to control impulses, and to understand the reactions of
others. There is no evidence that they are more likely to
engage in criminal conduct than others, but there is abun-
dant evidence that they often act on impulse rather than
pursuant to a premeditated plan, and that in group settings
they are followers rather than leaders. Their deficiencies
do not warrant an exemption from criminal sanctions, but
they do diminish their personal culpability.’

The Court concluded that

[iIf the culpability of the average murderer is insuf-
ficient to justify the most extreme sanction available to
the State, the lesser culpability of the mentally retarded
offender surely does not merit that form of retribution.
Thus, pursuant to our narrowing jurisprudence, which
seeks to ensure that only the most deserving of execution
are put to death, an exclusion for the mentally retarded
is appropriate.'°

For similar reasons, the Court has determined that juveniles
cannot be classified among the worst offenders and that their
“culpability or blameworthiness is diminished, to a substantial
degree, by reason of youth and immaturity.”!! Thus, even if
some persons with mild mental retardation can function on the
level of a teenager with about sixth-grade academic skills, as
the DSM-IV-TR description indicates, that would not mean that
their culpability warrants the death penalty.

I believe these descriptions of mild mental retardation and
diminished culpability refute the majority’s implicit conclu-
sion that the Legislature intended a court to use the “signifi-
cant limitations” standard for evaluating diminished adaptive
behavior despite the Legislature’s omitting that standard from
the statute. Given these descriptions, the Legislature could have
reasonably concluded that the “significant limitations” standard

° Atkins, supra note 1, 536 U.S. at 318.
10 1d., 536 U.S. at 319.

W Roper v. Simmons, 543 U.S. 551, 571, 125 S. Ct. 1183, 161 L. Ed. 2d 1
(2005).
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could be interpreted in a way that would exclude criminals with
mild mental retardation from § 28-105.01’s ambit because they
had low-level functioning. Here, for example, under its sig-
nificant limitations standard, the district court rejected Piersel’s
conclusion that Vela had mild-to-moderate mental retardation
because Vela had the ability to write a message and read, had
not been placed in a program for grade school students with
mental retardation, was able to hold a low-skill job, and was
able to function in a penitentiary environment. But none of the
court’s factual findings were necessarily inconsistent with the
DSM-IV-TR description of mild mental retardation.

Further, the Legislature obviously was not concerned about
matching diagnostic criteria point for point. For example, the
majority points out that under the DSM-IV-TR, “it is possible
to diagnose Mental Retardation in individuals with 1Qs between
70 and 75 who exhibit significant deficits in adaptive behav-
ior.”'?> And the DSM-IV-TR also provides, “Mental Retardation
would not be diagnosed in an individual with an 1Q lower
than 70 if there are no significant deficits or impairments in
adaptive functioning.”" Yet, I assume the majority would not
conclude that these clinical diagnostic statements demonstrate
that the Legislature has incorrectly enacted a presumption of
mental retardation for persons with an 1Q below 70. It appears
to me that the Legislature’s presumption of mental retardation
for a person with an IQ under 70 shows that it did not intend
§ 28-105.01(3) to mirror the DSM-IV-TR.

One more point, and I am done. To the extent there is
any ambiguity about the Legislature’s intent—and the trial
court found that there was—the legislative history shows
that the omission of a “significant limitations” standard was
intentional.

The Legislature enacted § 28-105.01 in 1998. At the
Judiciary Committee hearing, a witness informed the com-
mittee that it was relying on an older definition of mental
retardation and asked the committee to consider the newer
1992 definition from the American Association on Mental

12 See DSM-IV-TR, supra note 5 at 41-42.
B Id. at 42.
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Retardation.'* That definition included the term “substantial
limitations.” It provided:

“Mental retardation means substantial limitations in
present functioning. It is characterized by significantly
sub-average intellectual functioning (an 1Q of approxi-
mately 70-75 or below) existing concurrently with related
limitations in two or more of the following applicable
adaptive skill areas: communication, self-care, home liv-
ing, social skills, community use, self direction, health
and safety, functional academics, leisure and work. Mental
retardation manifests before age 18.”"°

Another witness informed the Judiciary Committee that its
definition was inconsistent with other federal and state defi-
nitions.'® For example, for determining whether an applicant
is entitled to residential care, Neb. Rev. Stat. § 83-381(1)
(Reissue 2008) provides that a “[p]erson with mental retarda-
tion means any person of subaverage general intellectual func-
tioning which is associated with a significant impairment in
adaptive behavior.” (Emphasis supplied.)

But there was also evidence that supported the committee’s
decision to reject the clinical definition. Exhibits presented
showed that persons with mental retardation attempt to hide
their disability.!” And much of the testimony emphasized that
the persons with mental retardation had been executed even
in states that included “mental defect” as a mitigating circum-
stance in death penalty cases, as Nebraska does.!®

The 1998 Judiciary Committee hearing and exhibits show
that the Legislature was aware that its stated definition was dif-
ferent from the 1992 definition from the American Association
on Mental Retardation and other state and federal definitions.
Yet, it clearly rejected the standard used in other contexts and

14 See Judiciary Committee Hearing, 95th Leg., 2d Sess. 85, 93 (Feb. 13,
1998).

See id., exhibit 23 (emphasis supplied). Accord Atkins, supra note 1 (quot-
ing definition).

15

16 See Judiciary Committee Hearing, supra note 14 at 90.

17" See id., exhibits 1 & 23.

8

Judiciary Committee Hearing, supra note 14 at 86, 88.
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intentionally adopted a less stringent test for the ‘“adaptive
skills” component of the definition for determining whether to
put a person to death.

I believe that the district court’s adoption of the “signifi-
cant limitations” standard for adaptive behavior impermissibly
increased Vela’s burden of proving mental retardation under
§ 28-105.01(3). The court’s alteration of the statutory standard
was inconsistent with both the plain language of the statute and
its legislative history, and invaded the Legislature’s prerogative
to set policy and declare the law. I would reverse the district
court’s order that found Vela was not mentally retarded and
remand the cause for a determination from the present record
whether Vela was mentally retarded under the standard set
forth in § 28-105.01(3).

DEeutscHE BANK NATIONAL TRUST COMPANY, AS TRUSTEE,
UNDER THE POOLING AND SERVICING AGREEMENT DATED AS
OF SEPTEMBER 1, 2002, MORGAN STANLEY DEAN WITTER
CariTaL I Inc., TrusT 2002-NC4, BY AND THROUGH ITS
LOAN SERVICING AGENT, LITTON LOAN SERVICING, LP,
APPELLEE, V. MAX D. SIEGEL AND ANGELA M.
SIEGEL, HUSBAND AND WIFE, APPELLANTS, AND
PLATTE VALLEY STATE BANK & TrRUsT COMPANY,
TRUSTEE AND BENEFICIARY, APPELLEE.
777 N.W.2d 259
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1. Jurisdiction: Appeal and Error. Subject matter jurisdiction is a question of law
for the court, which requires an appellate court to reach a conclusion independent
of the lower court’s decision.

2. Judicial Sales. It is the general rule that confirmation of judicial sales rests
largely within the discretion of the trial court, and will not be reviewed except for
manifest abuse of such discretion.

3. Principal and Agent. A power of attorney authorizes another to act as
one’s agent.

4. Principal and Agent: Words and Phrases. Agency is the fiduciary relation
which results from the manifestation of consent by one person to another that
the other shall act on his behalf and subject to his control, and the consent of the
other to so act.
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5. : ___ . In the relationship of principal and agent, an agent’s actual authority
is the power to act on the principal’s behalf in accordance with the principal’s
consent to the agency.

6. Partition: Judicial Sales. Generally, an upset bid following a judicial sale and
before a final confirmation should be considered only when it affords convinc-
ing proof that the property was sold at an inadequate price and that a just
regard for the rights of all concerned and the stability of judicial sales permits
its acceptance.

7. Foreclosure: Appeal and Error. When a defendant requests a stay of sale pursu-
ant to Neb. Rev. Stat. § 25-1506 (Reissue 2008), the defendant is precluded from
appealing from the foreclosure decree.

8. Foreclosure: Waiver: Appeal and Error. A request for a stay of sale is a waiver
of any prior error in the proceedings.

Appeal from the District Court for Buffalo County: Joun P.
IcENOGLE, Judge. Affirmed.

Michael J. Synek for appellants.

Eric H. Lindquist, P.C., L.L.O., and Harvey B. Cooper, of
Abrahams, Kaslow & Cassman, L.L.P., for appellee Deutsche
Bank National Trust Company.

Heavican, C.J., WRIGHT, CoNNOLLY, GERRARD, STEPHAN,
McCorMAcK, and MILLER-LERMAN, JJ.

WRIGHT, J.
NATURE OF CASE
Deutsche Bank National Trust Company (Deutsche Bank),
by and through its loan servicing agent, Litton Loan Servicing,
LP (Litton), sought judicial foreclosure of real estate owned by
Max D. Siegel and Angela M. Siegel. The district court con-
firmed a judicial sale of the property, and the Siegels appeal.

SCOPE OF REVIEW

[1] Subject matter jurisdiction is a question of law for the
court, which requires an appellate court to reach a conclusion
independent of the lower court’s decision. Gilbert & Martha
Hitchcock Found. v. Kountze, 275 Neb. 978, 751 N.W.2d
129 (2008).

[2] It is the general rule that confirmation of judicial sales
rests largely within the discretion of the trial court, and will
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not be reviewed except for manifest abuse of such discretion.
Michelson v. Wagner, 170 Neb. 28, 101 N.W.2d 498 (1960).

FACTS

The Siegels owned residential real estate in Buffalo County,
Nebraska. On June 11, 2002, they refinanced their home loan
in a consumer credit transaction by executing an adjustable
rate note to New Century Home Mortgage, secured by a deed
of trust on the real estate. New Century Home Mortgage
assigned the note in blank to Deutsche Bank, as trustee, under
the “Pooling and Servicing Agreement Dated as of September
1, 2002, Morgan Stanley Dean Witter Capital I, Inc., Trust
2002-NC4.” New Century Home Mortgage also assigned the
deed of trust to Deutsche Bank. Litton was Deutsche Bank’s
loan servicer.

The Siegels defaulted on the note by failing to pay install-
ments due on May 1, 2005, and thereafter. Pursuant to the
terms of the note, the balance of the loan was accelerated and
was due and payable in full. Litton notified the Siegels of the
acceleration and filed a complaint on behalf of Deutsche Bank
seeking judicial foreclosure of the Siegels’ right, title, lien,
and equity of redemption in the real estate under the deed
of trust.

In November 20006, the Siegels hired an auditing firm to
determine if Litton violated the Truth in Lending Act (TILA),
15 U.S.C. § 1601 et seq. (2006). They sought leave to file a
counterclaim based on alleged TILA violations, but the district
court denied their request. On March 13, 2007, the Siegels
informed Deutsche Bank of their intent to rescind the loan
transaction, based on the alleged TILA violations.

On March 21, 2007, the district court entered a decree of
foreclosure. It also granted Deutsche Bank’s motion for sum-
mary judgment, determined that the Siegels owed $174,538.26
on the note, and appointed a master commissioner to sell the
real estate. Upon the Siegels’ motion, the court stayed the order
of sale for 9 months pursuant to Neb. Rev. Stat. § 25-1506
(Reissue 2008).

The master commissioner conducted a public sale of the prop-
erty on November 4, 2008. Deutsche Bank’s bid of $154,050
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was the only bid submitted. Deutsche Bank moved for confir-
mation of the sale, and a hearing was held for that purpose. The
Siegels offered evidence that the property had been appraised
at $206,000 and an affidavit of Brett Weis, who stated that if
he had been aware of the judicial sale of the property, he would
have placed a bid to purchase the property for a sum greater
than $154,050. On December 1, Deutsche Bank increased its
bid from $154,050 to $206,000.

At the hearing on confirmation of the sale, the district court
concluded that nothing in the evidence indicated the prop-
erty was not sold for fair value under the circumstances and
conditions of the public sale. It determined there was no evi-
dence that a subsequent sale would realize an amount greater
than the original sale price or the appraised value. The court
accepted Deutsche Bank’s subsequent bid of $206,000, but
stated that it did so for the protection of the Siegels and not
because it believed the original bid did not represent the fair
market value of the property. Accordingly, the court confirmed
the sale of the property to Deutsche Bank for $206,000. The
Siegels appeal.

ASSIGNMENTS OF ERROR
The Siegels allege, summarized and restated, that the Buffalo
County District Court lacked jurisdiction to conduct the confir-
mation of sale proceedings and that the court erred in con-
firming the judicial sale and failing to find that the Siegels
rescinded the transaction prior to confirmation of the sale.

ANALYSIS

REAL PARTY IN INTEREST AND JURISDICTION

The Siegels claim that the district court did not have juris-
diction because Litton did not have authority to commence this
action or to act on behalf of Deutsche Bank and, therefore, was
not the real party in interest. They assert that Deutsche Bank
should have brought the claim in its own behalf.

Subject matter jurisdiction is a question of law for the
court, which requires an appellate court to reach a conclusion
independent of the lower court’s decision. Gilbert & Martha
Hitchcock Found. v. Kountze, 275 Neb. 978, 751 N.W.2d



178 279 NEBRASKA REPORTS

129 (2008). The record shows that Litton had authority to
bring the foreclosure action against the Siegels on behalf of
Deutsche Bank. Accordingly, this assignment of error is with-
out merit.

Deutsche Bank was a party to the “Pooling and Servicing
Agreement” (PSA), which designated Deutsche Bank as trustee
and authorized a servicer to initiate foreclosure proceedings on
behalf of Deutsche Bank. The Siegels asked for information in
the PSA in discovery requests. At Deutsche Bank’s request, the
district court entered a protective order to keep the documents
confidential, and Deutsche Bank then filed the PSA with the
court on February 22, 2007.

The PSA became part of the district court’s file at the time
of Deutsche Bank’s filing. The court took judicial notice of the
entire court file on two occasions. On November 24, 2008, at
the hearing on Deutsche Bank’s motion to confirm the sale of
the real estate, the court stated that it would take judicial notice
of all of the pleadings, the court file, attachments contained
thereto, and all exhibits. The November 24 hearing was con-
tinued to December 1, at which time Deutsche Bank’s attorney
stated, “Judge, I first want to confirm that you have taken
judicial notice of your entire file . . . .” The court responded,
“Well, if I haven’t, I will.” The PSA was filed with this court as
a second supplemental transcript pursuant to Deutsche Bank’s
request on October 20, 2009.

The PSA contains a section titled “Administration and
Servicing of Mortgage Loans,” which provides: “[T]he Servicer
in its own name or in the name of a Subservicer is hereby
authorized and empowered by the Trustee [Deutsche Bank]
to institute foreclosure proceedings or obtain a deed-in-lieu
of foreclosure so as to convert the ownership of such proper-
ties . . . on behalf of the Trustee.” To carry out these powers,
the PSA states: “[T]he Trustee hereby grants to the Servicer,
and this Agreement shall constitute, a power of attorney to
carry out such duties including a power of attorney to take
title to Mortgaged Properties after foreclosure on behalf of
the Trustee.” An employee of Litton stated in her affidavit that
Litton was the servicer for Deutsche Bank.
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[3-5] A power of attorney authorizes another to act as one’s
agent. First Colony Life Ins. Co. v. Gerdes, 267 Neb. 632,
676 N.W.2d 58 (2004). Agency is the fiduciary relation which
results from the manifestation of consent by one person to
another that the other shall act on his behalf and subject to his
control, and the consent of the other to so act. Equilease Corp.
v. Neff Towing Serv., 227 Neb. 523, 418 N.W.2d 754 (1988). In
the relationship of principal and agent, an agent’s actual author-
ity is the power to act on the principal’s behalf in accordance
with the principal’s consent to the agency. Oddo v. Speedway
Scaffold Co., 233 Neb. 1, 443 N.W.2d 596 (1989).

The PSA granted power of attorney to Litton and created
an agency relationship between Litton and Deutsche Bank.
As Deutsche Bank’s agent, Litton acted within the scope of
its authority in bringing this action against the Siegels. Litton
had the authority to commence the action in Deutsche Bank’s
name pursuant to the power of attorney and agency agreement.
This arrangement is not improper. The PSA authorizes Litton
to initiate foreclosure proceedings on behalf of Deutsche Bank;
therefore, the district court properly concluded that it had juris-
diction to decide this case.

JubiciAL SALE OF REAL ESTATE

The Siegels next claim that the district court should have
ordered a resale of the property and that the court improperly
accepted Deutsche Bank’s second bid of $206,000 after the
judicial sale.

Nebraska law provides that a court shall confirm a judicial
sale if the court is satisfied that the sale “has in all respects
been made in conformity to the provisions of [chapter 25 of
the Nebraska Revised Statutes] and that the said property was
sold for fair value, under the circumstances and conditions of
the sale, or, that a subsequent sale would not realize a greater
amount.” Neb. Rev. Stat. § 25-1531 (Reissue 2008). It is the
general rule that confirmation of judicial sales rests largely
within the discretion of the trial court, and will not be reviewed
except for manifest abuse of such discretion. Michelson v.
Wagner, 170 Neb. 28, 101 N.W.2d 498 (1960).
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The hearing to confirm the judicial sale of the property took
place on two different days. On the first day, the Siegels offered
an appraisal that valued the property at $206,000. On the sec-
ond day, they offered Weis’ affidavit stating his willingness to
bid an unknown amount greater than $154,050 at a resale. They
claim this is evidence that the sale price was inadequate and
that a subsequent sale would realize a greater amount.

Whether the court should confirm a judicial sale is deter-
mined on the facts of each case. Evidence that another party
who did not bid at the original judicial sale would pay more
for the property is not sufficient to prevent the court from
confirming the sale. In Kleeb v. Kleeb, 210 Neb. 637, 316
N.W.2d 583 (1982), property was sold at judicial sale to a
purchaser for $181,440. After the sale, an anonymous bidder
offered an “upset bid” of $189,540, good for 1 day only. The
court determined that the amount of the new offer was not a
substantial increase and that there was no evidence that a new
sale could start at the point of the upset bid, which was only
open for that day. It confirmed the judicial sale. On appeal, this
court affirmed the decision of the trial court and stated that
the court was well within its discretion in refusing to set aside
the alleged upset bid made by the unknown party, particularly
because there was no evidence that a resale would result in a
higher price.

In the present case, the district court was within its discre-
tion to refuse to order a resale based on the Siegels’ evidence.
Weis’ affidavit does not indicate how much he would bid if
there were a resale, and there is no evidence that his theoretical
bid would be substantially more than Deutsche Bank’s bid of
$154,050. The court was within its discretion in declining to
speculate that Weis or any other bidder would pay significantly
more than $154,050 at a resale.

[6] The Siegels characterize Deutsche Bank’s second bid
of $206,000 as an upset bid and claim that it should not have
been accepted and that the district court should have held a
resale instead. Generally, an upset bid following a judicial
sale and before a final confirmation should be considered only
when it affords convincing proof that the property was sold at
an inadequate price and that a just regard for the rights of all
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concerned and the stability of judicial sales permits its accept-
ance. Destiny 98 TD v. Miodowski, 269 Neb. 427, 693 N.W.2d
278 (2005) (citing Kleeb v. Kleeb, supra). However, when the
upset bid is offered by the original bidder, it is not error for the
court to allow the bidder to increase his bid at the hearing for
confirmation of the sale if the property owner is not injured.
See Gordon State Bank v. Hinchley, 117 Neb. 211, 220 N.W.
243 (1928).

In Gordon State Bank, following the judicial sale, the court
stated its opinion that the winning bid was not a fair value
for the real estate. The winning bidder increased its bid, and
the court confirmed the sale. On appeal, we noted that with
respect to a judicial sale, the court may exercise its discretion.
Considering that the appellants were not prejudiced and that
any error was in their favor, we determined the court did not
err in allowing the bidder to increase his bid at the hearing for
confirmation of the sale.

Deutsche Bank was the only bidder at the sale and the only
party to offer a subsequent bid. The amount of the second bid,
$206,000, was equal to the Siegels’ proffered appraisal value of
the property. In accepting the upset bid, the district court stated:
“Solely for the protection of the defendants, and not because
the court believes the original bid offer by the plaintiff does not
represent fair value of the property, the court will accept the
subsequent bid of the plaintiff of $206,000.00 for the property.”
The Siegels have not offered any evidence that the property
was not sold for fair value under the circumstances or that a
subsequent sale would have realized an amount greater than
$206,000. Rather, the court’s acceptance of Deutsche Bank’s
increased bid was in conformity with the value of the property
asserted by the Siegels.

Typically, the concern regarding acceptance of upset bids
is that the practice would render judicial sales meaningless
because bidders could skip the judicial sale and place their bids
with the court right before the confirmation hearing. Michelson
v. Wagner, 170 Neb. 28, 101 N.W.2d 498 (1960). Here, this is
not a concern because the upset bidder was Deutsche Bank,
which merely outbid itself. There were no other bidders. The
second bid matched the property value asserted by the Siegels
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and was a significant benefit to them. The district court did not
abuse its discretion in accepting Deutsche Bank’s second bid of
$206,000 and confirming the sale.

TRUTH IN LENDING AcCT

Lastly, the Siegels allege that the district court erred in fail-
ing to find that they rescinded the loan transaction based on
Deutsche Bank’s alleged unspecified TILA violations. Because
the Siegels received a stay of sale, this assignment of error
is waived.

Prior to the foreclosure decree, the Siegels sought leave
to file a counterclaim based on alleged TILA violations. The
district court denied the motion. Subsequently, the Siegels
informed Deutsche Bank of their intent to rescind the loan
based on TILA violations. Nonetheless, the district court
entered a decree of foreclosure.

[7,8] After the foreclosure decree was entered, the Siegels
requested and were granted a 9-month stay of sale in accord-
ance with § 25-1506. When a defendant requests a stay of
sale pursuant to § 25-1506, the defendant is precluded from
appealing from the foreclosure decree. Production Credit Assn.
of the Midlands v. Schmer, 233 Neb. 785, 448 N.W.2d 141
(1989); Federal Farm Mtg. Corporation v. Ganser, 145 Neb.
589, 17 N.W.2d 613 (1945); Ohio Nat. Life Ins. Co. v. Baxter,
139 Neb. 648, 298 N.W. 530 (1941); Carley v. Morgan, 123
Neb. 498, 243 N.W. 631 (1932); Ecklund v. Willis, 42 Neb.
737, 60 N.W. 1026 (1894); McCreary v. Pratt, 9 Neb. 122, 2
N.W. 352 (1879). A request for a stay of sale is also a waiver
of any prior error in the proceedings. Id. The unspecified
TILA violations alleged by the Siegels occurred prior to the
order of foreclosure and prior to their request for a stay of
sale. Accordingly, the Siegels’ claims regarding TILA viola-
tions are waived.

CONCLUSION
We conclude that the district court had jurisdiction over
the parties, as Litton properly brought this action on behalf
of Deutsche Bank, and that the court did not abuse its discre-
tion in confirming the judicial sale of the Siegels’ property.
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Because the Siegels stayed the judicial sale of their prop-
erty, their claims relating to TILA violations were waived.
Accordingly, we affirm the district court’s confirmation of the
judicial sale.

AFFIRMED.

STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE
OF THE NEBRASKA SUPREME COURT, RELATOR,
v. BART A. CHAVEZ, RESPONDENT.
776 N.W.2d 791

Filed January 8, 2010.  No. S-09-643.
Original action. Judgment of public reprimand.

HEeavican, C.J., WRIGHT, ConNNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

PErR CURIAM.

INTRODUCTION

Respondent, Bart A. Chavez, was admitted to the prac-
tice of law in the State of Nebraska on September 8, 1992,
after having been previously admitted to the practice of law
in the State of Kansas. Respondent is also admitted to the
practice of law before the U.S. immigration courts and the
Board of Immigration Appeals. At all times relevant, respond-
ent was engaged in the private practice of law in Omaha,
Nebraska, with the primary focus of his practice being immi-
gration matters.

On July 1, 2009, the Office for the Counsel for Discipline of
the Nebraska Supreme Court filed a motion for reciprocal dis-
cipline pursuant to Neb. Ct. R. § 3-321. The motion stated that
on August 21, 2008, the bar counsel for the U.S. Department
of Justice Executive Office for Immigration Review (EOIR)
filed a notice of intent to discipline respondent. In April 2009,
respondent and the EOIR entered into a settlement agreement
agreeing to resolve the disciplinary allegations against respond-
ent. On May 4, 2009, respondent received a public censure
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from the EOIR for having engaged in contumelious or other-
wise obnoxious conduct while representing a client before an
immigration court.

In its motion for reciprocal discipline, the Counsel for
Discipline alleges that the conduct described in the EOIR’s
notice of intent to discipline constituted a violation of the
following provisions of the Nebraska Rules of Professional
Conduct: Neb Ct. R. of Prof. Cond. §§ 3-504.4 (respect for
rights of third persons) and 3-508.4 (misconduct). Therefore,
the Counsel for Discipline asked this court to impose an appro-
priate disciplinary sanction.

On July 1, 2009, respondent filed a conditional admission
under Neb. Ct. R. § 3-313, in which he knowingly did not chal-
lenge or contest the facts set forth in the motion for reciprocal
discipline and waived all proceedings against him in connec-
tion therewith in exchange for a stated form of consent judg-
ment of discipline outlined below. Upon due consideration, the
court approves the conditional admission.

FACTS

In summary, the notice of intent to discipline filed by the
bar counsel for the EOIR stated that on July 13, 2006, respond-
ent entered his appearance as counsel of record for Sindiso
Luphahla in the “Matter of Sindiso Luphahla, A 98 495 843,
a case before the Elizabeth, New Jersey, immigration court.
The matter was transferred to the Dallas, Texas, immigration
court, where respondent entered an appearance as counsel
of record.

On July 19, 2007, Luphahla filed a motion for continu-
ance with the Dallas court stating that respondent was “not
able to come to court” for a hearing on August 3. On July 21,
immigration Judge Deitrich H. Sims issued an order denying
Luphahla’s motion stating that insufficient grounds existed for
continuing the case.

On July 23, 2007, respondent filed a motion to withdraw as
counsel in the Luphahla matter. Judge Sims entered an order
denying respondent’s motion to withdraw on July 24. Respondent
filed a second motion to withdraw on July 30. Immigration
Judge James A. Nugent denied the second motion.
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At the request of Judge Nugent, Dallas immigration court
administrator Barbara Baker called respondent to inform him
of the denial of his request to withdraw. According to the
allegations in the motion for reciprocal discipline, respondent
became very upset and angry with Baker and engaged in a
confrontational conversation with her using offensive language
directed at Baker, Judge Sims, and the court. Toward the end
of the call, respondent then asked Baker to relay his request for
the hearing with Judge Nugent on August 3, 2007, to be held
telephonically.

Baker informed Judge Nugent of respondent’s request for a
telephonic hearing, at which time Judge Nugent orally denied
the request. Baker called respondent to inform him of Judge
Nugent’s denial, and respondent engaged in a second confron-
tational conversation with Baker, again using offensive lan-
guage directed at Baker and the court.

On August 1, 2007, respondent called the court and asked
for Baker and engaged in a third confrontational conversation
with Baker using offensive and disrespectful language directed
at Baker and the court. Respondent failed to appear at the
August 3 hearing.

In the motion for reciprocal discipline, the Counsel for
Discipline alleges that the conduct described in the EOIR’s
notice of intent to discipline constituted a violation of §§ 3-504.4
and 3-508.4.

ANALYSIS
Section 3-313 provides in pertinent part:

(B) At any time after the Clerk has entered a Formal
Charge against a Respondent on the docket of the Court,
the Respondent may file with the Clerk a conditional
admission of the Formal Charge in exchange for a stated
form of consent judgment of discipline as to all or part of
the Formal Charge pending against him or her as deter-
mined to be appropriate by the Counsel for Discipline
or any member appointed to prosecute on behalf of the
Counsel for Discipline; such conditional admission is
subject to approval by the Court. The conditional admis-
sion shall include a written statement that the Respondent
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knowingly admits or knowingly does not challenge or
contest the truth of the matter or matters conditionally
admitted and waives all proceedings against him or her in
connection therewith. If a tendered conditional admission
is not finally approved as above provided, it may not be
used as evidence against the Respondent in any way.

Pursuant to his conditional admission, respondent knowingly
does not challenge the allegations in the motion for reciprocal
discipline conditioned on the receipt of the following disci-
pline: that respondent be publicly reprimanded and that he pay
all costs in this case.

Pursuant to § 3-313, and given the conditional admission, we
find that respondent knowingly does not challenge or contest
the motion for reciprocal discipline, which we now deem to be
established facts, and we further find that respondent violated
§§ 3-504.4 and 3-508.4. Respondent has waived all additional
proceedings against him in connection herewith, and upon due
consideration, the court approves the conditional admission and
enters the orders as indicated below.

CONCLUSION

Based on the conditional admission of respondent, the rec-
ommendation of the Counsel for Discipline, and our indepen-
dent review of the record, we find by clear and convincing evi-
dence that respondent has violated §§ 3-504.4 and 3-508.4 and
that respondent should be and hereby is publicly reprimanded.
Respondent is directed to pay costs and expenses in accordance
with Neb. Rev. Stat. §§ 7-114 and 7-115 (Reissue 2007) and
Neb. Ct. R. §§ 3-310(P) and 3-323(B) within 60 days after
an order imposing costs and expenses, if any, is entered by
the court.

JUDGMENT OF PUBLIC REPRIMAND.
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ESTEBAN PEREZ, A MINOR CHILD, BROUGHT BY HIS NATURAL
MOTHER AND NEXT FRIEND, REYNA GUIDO, ET AL.,
APPELLANTS, V. SANDRA STERN, APPELLEE.

777 N.W.2d 545

Filed January 15, 2010.  No. S-07-904.

Summary Judgment. Summary judgment is proper where the facts are uncontro-
verted and the moving party is entitled to judgment as a matter of law.
Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment was granted, giving that party the benefit of all reasonable
inferences deducible from the evidence.

Negligence. Whether a legal duty exists for actionable negligence is a question of
law dependent on the facts in a particular case.

Judgments: Appeal and Error. When reviewing questions of law, an appellate
court has an obligation to resolve the questions independently of the conclusion
reached by the trial court.

Attorney and Client: Parties. A lawyer owes a duty to his or her client to use
reasonable care and skill in the discharge of his or her duties, but ordinarily this
duty does not extend to third parties, absent facts establishing a duty to them.
Attorney and Client: Parties: Negligence: Liability. Evaluation of an attorney’s
duty of care to a third party is founded upon balancing the following factors: (1)
the extent to which the transaction was intended to affect the third party, (2) the
foreseeability of harm, (3) the degree of certainty that the third party suffered
injury, (4) the closeness of the connection between the attorney’s conduct and
the injury suffered, (5) the policy of preventing future harm, and (6) whether
recognition of liability under the circumstances would impose an undue burden
on the profession.

Attorney and Client: Parties: Intent. The starting point for analyzing an attor-
ney’s duty to a third party is determining whether the third party was a direct and
intended beneficiary of the attorney’s services.

Attorney and Client: Parties: Negligence: Intent. An attorney’s agreement with
a client determines the scope of the attorney’s duty to a third-party beneficiary;
the duty to use due care as to the interests of the intended beneficiary must arise
out of the attorney’s agreement with the client.

Attorney and Client: Informed Consent. An attorney may limit the scope of his
or her representation by obtaining the informed consent of his or her client.
Attorney and Client. A person who is adverse to an attorney’s client cannot be
a beneficiary of the attorney’s retention.

Attorney and Client: Parties: Conflict of Interest. A duty from an attorney to
a third party will not be imposed if that duty would potentially conflict with the
duty the attorney owes his or her client.

Attorney and Client: Conflict of Interest. An attorney is ethically obliged to
inform his or her client when conflicts of interest are apparent.



188 279 NEBRASKA REPORTS

Appeal from the District Court for Douglas County: PATRICIA
A. LAMBERTY, Judge. Affirmed in part, and in part reversed and
remanded for further proceedings.

Steven H. Howard, of Dowd, Howard & Corrigan, L.L.C.,
for appellants.

Robert M. Slovek and Kathryn E. Jones, of Kutak Rock,
L.L.P, for appellee.

Heavican, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and
McCorMACK, JJ.

GERRARD, J.

NATURE OF CASE

Appellant Reyna Guido filed legal malpractice claims against
appellee, Sandra Stern, on behalf of herself, her two children,
and the estate of Domingo Martinez. Guido had hired Stern to
prosecute a wrongful death claim against persons alleged to be
responsible for Martinez’ death. Stern filed the complaint, but
it was not served within 6 months of filing, so the case was
dismissed. Almost 3 years later, Guido filed these legal mal-
practice claims. The district court granted Stern’s motion for
summary judgment, finding that the malpractice claims were
barred by the statute of limitations.

The issue in this case is whether Stern owed an independent
duty to the children, as Martinez’ statutory beneficiaries, to
exercise reasonable care in prosecuting the underlying wrong-
ful death claim, permitting the children to bring individual
malpractice claims for which the statute of limitations had been
tolled because of their minority. For the reasons that follow, we
conclude that Stern owed a duty to the children and reverse the
court’s judgment against their claims.

FACTS
Guido is the mother of two minor children. Martinez, the
children’s father, died after he was run over by a car on July 8,
2001. Martinez was the victim of a hit-and-run accident.
Guido, as personal representative of Martinez’ estate, retained
Stern to file a wrongful death lawsuit. On July 8, 2003, Stern
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filed a wrongful death complaint in the district court. But Stern
admits that she never perfected service of the complaint, and
because the complaint was not served within 6 months of fil-
ing, the case was dismissed by operation of law.! The district
court formalized the dismissal on May 7, 2004.

Stern never contacted Guido, and eventually Guido hired a
new attorney. Guido’s new attorney sent Stern a letter dated
December 5, 2005, requesting Guido’s client file. After several
more letters, the client file was finally delivered on February 6,
2006. On February 6, 2007, Guido filed these legal malpractice
claims against Stern on behalf of herself, the children, and the
estate. Guido alleged that the wrongful death claim expired
as a result of Stern’s failure to timely perfect service of the
complaint. Stern moved for summary judgment on the ground
that the malpractice claims were barred by the 2-year statute of
limitations for professional negligence.? Before the court ruled
on the motion, Guido voluntarily dismissed her individual
claim, but maintained claims as personal representative of the
estate and next friend of the children.

The district court found that the malpractice claims accrued
on May 7, 2004, when the wrongful death claim was dis-
missed. The court found that the estate’s claim against Stern
was time barred. In response to Guido’s argument that the
children’s minority tolled the statute of limitations with respect
to them, the court found that because the children could not
have brought the underlying wrongful death claim in their
own names,® the statute of limitations for the legal malpractice
claims was not tolled by reason of the children’s minority. The
court granted summary judgment in favor of Stern and dis-
missed the complaint.

ASSIGNMENTS OF ERROR
Guido assigns, consolidated and restated, that the district
court erred in granting Stern’s motion for summary judgment

! See, Neb. Rev. Stat. § 25-217 (Reissue 2008); Vopalka v. Abraham, 260
Neb. 737, 619 N.W.2d 594 (2000).

2 See Neb. Rev. Stat. § 25-222 (Reissue 2008).
3 See Neb. Rev. Stat. § 30-810 (Reissue 2008).
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on her affirmative defense of the statute of limitations and,
specifically, determining that the children had no independent
standing to sue Stern and that Stern owed no independent duty
to the minor children to protect their rights and interests.

We note that neither Guido’s assignments of error nor the
argument in her appellate brief challenges the district court’s
dismissal of Guido’s claims as an individual and as personal
representative of Martinez’ estate. Therefore, those aspects of
the court’s judgment will be affirmed.

STANDARD OF REVIEW

[1,2] Summary judgment is proper where the facts are
uncontroverted and the moving party is entitled to judgment as
a matter of law.* In reviewing a summary judgment, an appel-
late court views the evidence in the light most favorable to
the party against whom the judgment was granted, giving that
party the benefit of all reasonable inferences deducible from
the evidence.’

[3,4] Whether a legal duty exists for actionable negligence is
a question of law dependent on the facts in a particular case.®
When reviewing questions of law, an appellate court has an
obligation to resolve the questions independently of the conclu-
sion reached by the trial court.’

ANALYSIS

The issue in this case is whether Stern owed an indepen-
dent duty to the children, as Martinez’ next of kin, to timely
prosecute the underlying wrongful death claim. Guido argues
that Stern committed legal malpractice when Stern breached
her duty to timely prosecute the wrongful death claim against
the underlying tort-feasors, and that because Stern owed an
independent duty to the children, the statute of limitations is

4 In re Estate of Ronan, 277 Neb. 516, 763 N.W.2d 704 (2009).

5 Harvey v. Nebraska Life & Health Ins. Guar. Assn., 277 Neb. 757, 765
N.W.2d 206 (2009).

 Swanson v. Ptak, 268 Neb. 265, 682 N.W.2d 225 (2004).
7 Id.
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tolled on their legal malpractice claims. Stern, on the other
hand, argues that because the children never had their own
claims for relief in the underlying wrongful death action,
they lack standing to bring professional negligence claims
against Stern.

We agree with Guido that if the children have malpractice
claims against Stern, the statute of limitations on those claims
has been tolled by the children’s minority.® In order to have
claims for professional negligence against Stern, the children
must prove (1) Stern’s employment, (2) Stern’s neglect of a
reasonable duty to the children, and (3) that such negligence
was the proximate cause of damages to the children.’ In this
appeal, Stern’s employment to prosecute the wrongful death
claim is undisputed, and damages are not yet at issue—the
dispositive question is whether Stern owed the children a
legal duty.

[5] In Nebraska, a lawyer owes a duty to his or her client
to use reasonable care and skill in the discharge of his or her
duties, but ordinarily this duty does not extend to third parties,
absent facts establishing a duty to them.'” Guido argues first
that the children had an attorney-client relationship with Stern.
Guido’s contention that Stern was the attorney for the children
is, however, contrary to the well-established principle that
when an attorney is employed to render services for an estate,
he or she acts as attorney for the personal representative.'!
Although the minor children would have benefited from a suc-
cessful wrongful death claim, there are no facts in this record
to establish an attorney-client relationship between Stern and
the minor children.

8 See, Neb. Rev. Stat. § 25-213 (Reissue 2008); Carruth v. State, 271 Neb.
433, 712 N.W.2d 575 (2006); Sacchi v. Blodig, 215 Neb. 817, 341 N.W.2d
326 (1983).

° See Borley Storage & Transfer Co. v. Whitted, 265 Neb. 533, 657 N.W.2d
911 (2003).

10" Swanson, supra note 6.
W Id.; In re Estate of Wagner, 222 Neb. 699, 386 N.W.2d 448 (1986).



192 279 NEBRASKA REPORTS

But that does not end our analysis. Contrary to Stern’s sug-
gestion, we have never said that privity is an absolute require-
ment of a legal malpractice claim. Instead, we have said that a
lawyer’s duty to use reasonable care and skill in the discharge
of his or her duties ordinarily does not extend to third parties,
absent facts establishing a duty to them.'? On the facts of this
case, we conclude, as have other courts to have addressed this
issue in the context of a wrongful death action,' that the facts
establish an independent legal duty from Stern to Martinez’
statutory beneficiaries.

[6,7] Although we have often said that an attorney’s duty
may extend to a third party if there are facts establishing a
duty,"* we have not articulated specific standards to guide the
determination of whether such a duty exists. The substan-
tial majority of courts to have considered that question have
adopted a common set of cohesive principles for evaluating an
attorney’s duty of care to a third party, founded upon balancing
the following factors: (1) the extent to which the transaction
was intended to affect the third party, (2) the foreseeability
of harm, (3) the degree of certainty that the third party suf-
fered injury, (4) the closeness of the connection between the
attorney’s conduct and the injury suffered, (5) the policy of
preventing future harm, and (6) whether recognition of liability
under the circumstances would impose an undue burden on the

12 Swanson, supra note 6.

13 See, e.g., DeLuna v. Burciaga, 223 1l1l. 2d 49, 857 N.E.2d 229, 306 Ill.
Dec. 136 (2006); Oxendine v. Overturf, 973 P.2d 417 (Utah 1999); Leyba
v. Whitley, 120 N.M. 768, 907 P.2d 172 (1995); Brinkman v. Doughty, 140
Ohio App. 3d 494, 748 N.E.2d 116 (2000); Jenkins v. Wheeler, 69 N.C.
App. 140, 316 S.E.2d 354 (1984); Baer v. Broder, 86 A.D.2d 881, 447
N.Y.S.2d 538 (1982).

14 See, e.g., Swanson, supra note 6; Bauermeister v. McReynolds, 253 Neb.
554, 571 N.W.2d 79 (1997); Gravel v. Schmidt, 247 Neb. 404, 527 N.W.2d
199 (1995); Earth Science Labs. v. Adkins & Wondra, P.C., 246 Neb. 798,
523 N.W.2d 254 (1994); Landrigan v. Nelson, 227 Neb. 835, 420 N.W.2d
313 (1988); Lilyhorn v. Dier, 214 Neb. 728, 335 N.W.2d 554 (1983); St.
Mary’s Church v. Tomek, 212 Neb. 728, 325 N.W.2d 164 (1982); Ames
Bank v. Hahn, 205 Neb. 353, 287 N.W.2d 687 (1980).
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profession.!® And courts have repeatedly emphasized that the
starting point for analyzing an attorney’s duty to a third party is
determining whether the third party was a direct and intended
beneficiary of the attorney’s services.'®

We agree. Under Nebraska law, an attorney’s professional
misconduct gives rise to a tort action for professional neg-
ligence;!” the factors discussed above are effectively a fact-
specific iteration of the basic risk-utility principles that we have
generally relied upon in determining the scope of a tort duty.'®
And when an attorney is retained specifically to advance the
interests of third parties, absent countervailing circumstances,
it makes no sense to conclude that the attorney owes no duty to
those parties to advance their interests competently. We decline
to exalt form over substance when the purpose of the attorney’s
retention was clear to both the attorney and the client.

15 See Lucas v. Hamm, 56 Cal. 2d 583, 364 P.2d 685, 15 Cal. Rptr. 821
(1961). See, also, McIntosh Cty. Bank v. Dorsey & Whitney, 745 N.W.2d
538 (Minn. 2008); Calvert v. Scharf, 217 W. Va. 684, 619 S.E.2d 197
(2005); Watkins Trust v. Lacosta, 321 Mont. 432, 92 P.3d 620 (2004);
Harrigfeld v. Hancock, 140 Idaho 134, 90 P.3d 884 (2004); In re Estate of
Drwenski, 83 P.3d 457 (Wyo. 2004); Paradigm Ins. Co. v. Langerman Law
Offices, 200 Ariz. 146, 24 P.3d 593 (2001); Blair v. Ing, 95 Haw. 247, 21
P.3d 452 (2001); Leyba, supra note 13; Donahue v. Shughart, Thompson
& Kilroy, P.C., 900 S.W.2d 624 (Mo. 1995) (en banc); Trask v. Butler, 123
Wash. 2d 835, 872 P.2d 1080 (1994); Pizel v. Zuspann, 247 Kan. 54, 795
P.2d 42 (1990); Jenkins, supra note 13.

See, MclIntosh Cty. Bank, supra note 15; Calvert, supra note 15; Friske
v. Hogan, 698 N.W.2d 526 (S.D. 2005); In re Estate of Drwenski, supra
note 15; Leak-Gilbert v. Fahle, 55 P.3d 1054 (Okla. 2002); MacMillan
v. Scheffy, 147 N.H. 362, 787 A.2d 867 (2001); Blair, supra note 15;
Oxendine, supra note 13; Leyba, supra note 13; Donahue, supra note 15;
Trask, supra note 15; Flaherty v. Weinberg, 303 Md. 116, 492 A.2d 618
(1985); Needham v. Hamilton, 459 A.2d 1060 (D.C. 1983); Pelham v.
Griesheimer, 92 111. 2d 13, 440 N.E.2d 96, 64 I1l. Dec. 544 (1982); Norton
v. Hines, 49 Cal. App. 3d 917, 123 Cal. Rptr. 237 (1975). See, generally, 1
Ronald E. Mallen & Jeffrey M. Smith, Legal Malpractice § 7:8 (2009).

See Swanson, supra note 6.

18 See, e.g., Hughes v. Omaha Pub. Power Dist., 274 Neb. 13, 735 N.W.2d
793 (2007).
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[8,9] Those balancing factors also support a number of
important, specific limitations on liability in attorney mal-
practice cases. First, the attorney’s agreement with the client
determines the scope of the attorney’s duty to a third-party
beneficiary; the duty to use due care as to the interests of the
intended beneficiary must arise out of the attorney’s agreement
with the client.!” An attorney may limit the scope of his or her
representation by obtaining the informed consent of his or her
client.?” For example, it has been held that the attorneys for the
decedent’s heirs in a wrongful death action owed no duty to
the decedent’s mother, where the personal representative spe-
cifically told the attorneys and the mother that he did not want
them to represent her.!

[10] Second, a person who is adverse to the attorney’s cli-
ent cannot be a beneficiary of the attorney’s retention; almost
universally, courts have not found a duty to a client’s adver-
sary in litigation.”? For instance, the attorney hired by a child
seeking placement outside his mother’s home owed no duty
to the mother to advise her of the consequences of juvenile
court proceedings.?

Third, an attorney’s knowledge that the representation could
injure or benefit an identified person will not, without more,
create a duty to that person.?* Foreseeability cannot be the sole
basis for finding a duty, although a court should not find a duty
where foreseeability is absent.”> For example, it was held that
an attorney for a husband in a divorce action was not liable to

19 See, Harrigfeld, supra note 15; Leyba, supra note 13; Pizel, supra note
15.

20 See Neb. Ct. R. of Prof. Cond. § 3-501.2(b) (rev. 2008).
2l See Oxendine, supra note 13.

22 See, Donahue, supra note 15; Lamare v. Basbanes, 418 Mass. 274, 636
N.E.2d 218 (1994); Bowman v. John Doe, 104 Wash. 2d 181, 704 P.2d 140
(1985).

2 See Bowman, supra note 22.

2 Burger v. Pond, 224 Cal. App. 3d 597, 273 Cal. Rptr. 709 (1990).

% See, Leak-Gilbert, supra note 16; Paradigm Ins. Co., supra note 15;
Norton, supra note 16.
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the client’s second wife for emotional distress suffered when
the divorce was set aside due to the attorney’s negligence,
because the second wife was an incidental but not an intended
beneficiary of the divorce.?

[11,12] Finally, a duty to a third party will not be imposed
if that duty would potentially conflict with the duty the attor-
ney owes his or her client, most often because the third party’s
interests conflict with the client’s.?” In fact, an attorney is ethi-
cally obliged to inform his or her client when such conflicts of
interest are apparent.”® For example, it has been held that an
attorney representing an heir in a wrongful death action owes
no duty to other heirs when the different heirs may have con-
flicting interests in the recovery.?’ It has also been held that an
attorney for the personal representative of an estate owed no
duty to the beneficiaries of the estate where there was a risk
that the beneficiaries’ interests could conflict.*® And it was held
that an attorney for a spouse in a divorce action did not owe a
separate duty to the couple’s children, because the children’s
interests could compromise the attorney’s representation of the
client’s interests.*!

Such concerns are not implicated here. We acknowledge that
the general rule limiting an attorney’s duty to his or her client
serves several important interests, as it preserves an attorney’s
loyalty to and advocacy for the client, limits the scope of an
attorney’s duty, and protects attorney-client confidentiality.*?
And imposing a duty on attorneys toward beneficiaries of

See Burger, supra note 24.
See, Oxendine, supra note 13; Lamare, supra note 22.
28 See Neb. Ct. R. of Prof. Cond. §§ 3-501.4 and 3-501.7.

¥ See, Oxendine, supra note 13; Rhone v. Bolden, 270 Ga. App. 712, 608
S.E.2d 22 (2004).

See Trask, supra note 15.
31 See Rhode v. Adams, 288 Mont. 278, 957 P.2d 1124 (1998).

2 See, e.g., In re Estate of Drwenski, supra note 15; Chem-Age Industries,
Inc. v. Glover, 652 N.W.2d 756 (S.D. 2002).
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whom they are unaware could risk dampening their zealous
advocacy on behalf of clients.*

But if a third party is a direct beneficiary of an attorney’s
retention, such that the end and aim of the attorney’s repre-
sentation is to affect the third party, then the interests favoring
privity are not threatened by recognizing an attorney’s duty to
a third party whose interests he or she was actually hired to
represent.** When an attorney’s duty to a third party is limited
to transactions intended to directly benefit the third party, it
properly serves to prevent nonclients who receive only inciden-
tal or downstream benefits from holding the attorney liable.*
And it is entirely in keeping with the fiduciary and ethical
duties attorneys owe their clients to require an attorney, who
has been informed of the client’s intent to benefit a third party,
to exercise reasonable care and skill in that regard.

We conclude that the well-settled principles set forth above
provide appropriate guidance for us to determine whether
the facts of any given case establish a duty to a third party,
and to evaluate the scope of that duty. These principles per-
mit injured parties to pursue claims where the basis for an
attorney’s duty was clear, while preserving client authority and
the interests and responsibilities associated with the attorney-
client relationship. And although we have not expressly stated
these principles before today, our cases have been consistent
with them.

For instance, we have held that an attorney who prepared a
decedent’s will owed no duty to any particular alleged benefi-
ciary of the will.*® Similarly, we have held that an attorney act-
ing as the personal representative of an estate owed no duty to
nonbeneficiaries of the estate to secure a gratuitous agreement
from the beneficiaries to share their inheritance.’” We have also

3 See, McIntosh Cty. Bank, supra note 15; Noble v. Bruce, 349 Md. 730, 709
A.2d 1264 (1998).

3 See McIntosh Cty. Bank, supra note 15.
¥ See, id.; Blair, supra note 15; Donahue, supra note 15.
3 See, Lilyhorn, supra note 14; St. Mary’s Church, supra note 14.

37 See Swanson, supra note 6.



PEREZ v. STERN 197
Cite as 279 Neb. 187

held that the attorney for a joint venture owed no duty to three
individual partners that was separate from the duty owed to the
joint venture as a whole.®® And we have held that an attorney
owed no duty to the guarantors of leases which the attorney’s
clients defaulted on,* and that an attorney for a debtor owed no
duty to a creditor based on allegedly defective collateral for the
debt.** In none of those instances was it alleged that the “end
and aim” of the attorney’s retention was to benefit the third
party alleging a duty. And in each of those instances, imputing
a duty to the third party could have created conflicting loyalties
to adverse or different parties.

The same cannot be said here. Courts to have considered the
question have generally concluded that policy considerations
weigh in favor of recognizing an attorney’s duty to a decedent’s
next of kin in a wrongful death action.*! We agree. In this case,
it is clear that the children were direct and intended beneficiar-
ies of the transaction. Stern was certainly aware of Guido’s
intent to benefit the children.

In fact, under Nebraska’s wrongful death statute, there could
be no other purpose to Stern’s representation. A wrongful
death claim is brought in the name of the decedent’s personal
representative “for the exclusive benefit” of the decedent’s next
of kin.*> The personal representative’s sole task is to distribute
any recovery in accordance with the statute, to the discrete
and identifiable class of beneficiaries that the Legislature has
specifically designated. Under § 30-810, the only possible
purpose of an attorney-client agreement to pursue claims for
wrongful death is to benefit those persons specifically desig-
nated as statutory beneficiaries.** The very nature of a wrongful

38 See Bauermeister, supra note 14.
¥ See Landrigan, supra note 14.
40 See Ames Bank, supra note 14.

4 See, DeLuna, supra note 13; Oxendine, supra note 13; Leyba, supra note
13; Brinkman, supra note 13; Jenkins, supra note 13; Baer, supra note
13.

4§ 30-810.

43 See, Oxendine, supra note 13; Leyba, supra note 13.
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death action is such that a term is implied, in every agreement
between an attorney and a personal representative, that the
agreement is formed with the intent to benefit the statutory
beneficiaries of the action.**

Furthermore, concerns weighing against a finding of duty
are not present in this case. Stern’s potential duty to the chil-
dren would not go beyond the duty owed to and specified by
Guido.” Nor is there any evidence that a legal duty to the chil-
dren would have interfered with Stern’s duty to Guido, because
there is nothing in the record in this case to suggest that the
interests of Guido and the children were not aligned. At no
time has Stern reported or alleged a conflict of interest. Finally,
policy considerations favor a finding of tort duty. Stern was not
helping her client, Guido, when she failed to perfect service.
An ultimate finding of liability would not discourage vigorous
representation; in fact, potential liability under circumstances
such as these would encourage zealous advocacy of wrongful
death claims.

In this case, we conclude that Stern owed a duty to the chil-
dren, as direct and intended beneficiaries of her services, to
competently represent their interests. To hold otherwise would
deny legal recourse to the children for whose benefit Stern
was hired in the first place. For those reasons, we find merit to
Guido’s assignment of error and conclude that the district court
erred in entering judgment against the minor children.

CONCLUSION

As explained above, the facts of this case establish that
Stern owed a legal duty to Martinez’ minor children to exer-
cise reasonable care in representing their interests. Therefore,
they have standing to sue Stern for neglecting that duty, and
their claims against Stern were tolled by their minority. The
district court erred in concluding that their claims were time
barred. We affirm the court’s dismissal of Guido’s individual
claim and its determination that the estate’s claim against Stern

4 See id.

4 See Leyba, supra note 13.
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was time barred. But with respect to the children, this cause is
reversed and remanded for further proceedings to fully adju-
dicate Guido’s claims on behalf of the children in light of any
asserted defenses.

AFFIRMED IN PART, AND IN PART REVERSED AND
REMANDED FOR FURTHER PROCEEDINGS.
MILLER-LERMAN, J., not participating.
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McCoRrRMACK, J.
NATURE OF CASE
Patrick W. Schroeder was convicted of first degree felony
murder, use of a deadly weapon to commit a felony, and forgery
in the second degree. The forgery was charged in a separate
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indictment, but was consolidated with the other charges for
trial. The charges relate to the death and robbery of Kenneth F.
Albers on April 14, 2006, and a forged check written on Albers’
account and deposited into Schroeder’s account 3 days before
the murder. Schroeder argues that he could not receive a fair
trial 40 miles away from where a first trial resulted in a hung
jury, that his confessions and incriminating evidence found as
a result of the confessions were inadmissible, that the joinder
of the forgery and first degree murder charges impermissibly
presented the jury with evidence of premeditation when he was
not charged with premeditated murder, and that the jury should
have been instructed on lesser-included offenses. For the rea-
sons set forth below, we affirm.

BACKGROUND

Albers lived alone on a farmstead just outside of Pawnee
City, Nebraska. At approximately 6:45 a.m. on Friday, April
14, 2006, a farmhand arrived at Albers’ house to report for
work. Albers could not be found. There was blood in the
house, primarily located between Albers’ bedroom and a hall
closet. Law enforcement was contacted and later discovered an
empty lockbox inside the hall closet. The key to the lockbox
was still in the lock, and the key and the edge of the lockbox
were covered in Albers’ blood. More blood was found on the
ground inside a machine shed near the house. Albers’ body was
eventually discovered at the bottom of a well located on the
farmstead. A pathologist testified that the cause of death was
multiple blows to the head by a blunt instrument.

SCHROEDER’S ARREST AND CONFESSION

Schroeder had worked for Albers from May 2002 until
Schroeder was fired in August 2002. On April 11, 2006, a
check written on Albers’ account, made out to Schroeder for
the sum of $1,357, had been deposited into Schroeder’s bank
account. On April 13, the day before Albers’ death, Albers had
signed an affidavit reporting that he had neither signed nor
authorized the check.

A witness said that at approximately 6:20 a.m. on April
14, 2006, she saw a red pickup parked alongside the highway
near Albers’ farmstead. At approximately 7:20 a.m., Schroeder
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pulled his wife’s red pickup into the gas station across the
street from his house and gave the owner $1,000 in cash to pay
an outstanding balance on his account. The station owner testi-
fied that while Schroeder had always made payments in cash,
he had never received a payment from Schroeder over $50. It
had been a significant period of time since Schroeder had made
any payments at all.

Schroeder was arrested on the evening of April 14, 2006, on
a charge of forgery. At the time of his arrest, Schroeder was
carrying $1,700 in cash. Schroeder was first interviewed by
Investigator Joel Bergman on April 15 at 9 p.m. in the Otoe
County jail. Bergman informed Schroeder of his Miranda
rights, and Schroeder waived those rights. Bergman initially
told Schroeder that he was being questioned about the forgery,
but Schroeder brought up Albers’ murder, which he claimed he
had heard about while watching the news. He asked Bergman
about the truth of news reports that he was a person of interest
in the investigation of Albers’ murder. Bergman confirmed that
those reports were true.

Bergman asked Schroeder for ideas as to who might be
responsible for the crime. He also asked Schroeder to clarify
some facts, especially the amount of cash that Schroeder
had spent recently. Schroeder asserted that he had sold some
calves to Albers and that the check was legitimate. Schroeder
seemed surprised when Bergman informed him that Albers
had reported the check as a forgery. Schroeder claimed the
cash he had been spending came from his family’s sav-
ings. Schroeder appeared confident and ridiculed Bergman for
attempting to seek an explanation for every penny Schroeder
had recently spent.

Schroeder suggested to Bergman other possible suspects
for Albers’ murder. He claimed he was possibly being framed.
Apparently eager to prove his innocence, Schroeder volun-
teered to take a polygraph examination. Bergman responded:
“I appreciate the offer for the polygraph . . . it’s something
we’re trying to get set up . . . to . . . let you have that opportu-
nity . . . to prove that you didn’t have anything to do with it.”
Otoe County does not have a polygraph machine.
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When Bergman returned to the theme of Schroeder’s
expenditures, gently implying that it was suspicious that
Schroeder had had $3,000 “floating around” in the past 2
days, all in “hundies,” Schroeder became angry and indig-
nant. Schroeder replied, “So what? So? That’s the end of
this conversation. I'm done.” Bergman later testified that he
understood this statement to mean Schroeder “was done talk-
ing to [him] for the time being” and that he intended to honor
Schroeder’s request.

Bergman said “okay.” But he added a “wrap up type
statement”: “Well, [Albers] was killed for his money. We
know that.” Bergman later testified that he wanted to explain
“why [he had been] asking the questions [he] was asking.”
Schroeder responded to Bergman’s wrap-up statement by
saying, “For what? A fucking check? Is that what you’re say-
ing or what?” Bergman stated that no, he meant the cash at
Albers’ home.

Schroeder shook his head, said something inaudible, and
the tone of the conversation again relaxed. The interview
appeared to be over. Schroeder and Bergman prepared to
leave the interview room. As they did so, Bergman asked
Schroeder whether he was still willing to take the polygraph.
Schroeder said “yeah,” and Bergman said they would get it
set up. Bergman asked if Schroeder had any further questions,
to which Schroeder responded that he wanted to know when
he would be going to court on the forgery charge, and the
two left.

Schroeder’s first polygraph examination was on April 17,
2006, in Lincoln. Before administering the test, the examiner,
Investigator David Heidbrink, went over Schroeder’s Miranda
rights with him. Schroeder signed both a rights advisory form
and a waiver and release form. Heidbrink explained that it
was important that the test be taken of Schroeder’s own free
will. Schroeder affirmed that it would be. Heidbrink informed
Schroeder he could stop the questioning at any time. He
further explained that Schroeder had a right to counsel, and
when Schroeder specifically asked if he needed an attorney,
Heidbrink told him that was “entirely up to [Schroeder].”
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When Schroeder admitted that he had only slept 3 hours
the night before, Heidbrink expressed concern that this might
affect the examination, but they proceeded. During the exami-
nation, Schroeder denied any involvement in the murder, but
he admitted to the forgery. The tests were ultimately inconclu-
sive as to whether he was being truthful. Heidbrink informed
Schroeder that because the results were inconclusive, he could
retake the examination if he wanted to. Schroeder questioned
Heidbrink about whether the examination was truly incon-
clusive or whether they were just trying to get him to admit
to more. When he was satisfied with Heidbrink’s explana-
tion, Schroeder agreed to retake the examination the follow-
ing day.

Before the second polygraph examination, Heidbrink again
reviewed Schroeder’s Miranda rights with him. Schroeder
again signed a waiver of his Miranda rights and also a
polygraph examination release form. During the examination,
Schroeder repeated the limited admission he had made the
day before.

After the test, Bergman joined Heidbrink to inform Schroeder
that the results showed he was being deceptive. In this post-
polygraph interview, Heidbrink explained: “[F]or some reason
either you’re holding back on us and not being completely
truthful or maybe it’s a possibility you didn’t actually do this,
but you were there.” Heidbrink explained further: “I mean, I
don’t know, it’s something we’re gonna have to talk about.”
Bergman expressed sympathy for Schroeder’s financial situa-
tion and also his belief that Schroeder knew something about
what had happened on April 14, 2006. Without further prompt-
ing, Schroeder agreed to tell the investigators “everything” on
the condition that they first give him a chance to meet with his
wife. They agreed.

As Bergman and Heidbrink tried to get in touch with
Schroeder’s wife to arrange the meeting, they engaged in
smalltalk with Schroeder and discussed picking up food on
the way to meet his wife. Unsolicited, Schroeder asked the
investigators what kind of charges he might be facing. When
they informed Schroeder that they did not know until they
knew more about what happened, Schroeder admitted that the
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murder “wasn’t self defense.” During this time, Schroeder also
revealed where the rest of the money was hidden in his wife’s
pickup and commented, “I probably said more than I probably
should have without a lawyer, but oh well, I did what I did,
now I’ll pay for it.”

Schroeder was taken to the Pawnee County sheriff’s office to
meet with his wife. After the meeting with his wife, Schroeder
gave the investigators a detailed confession to the crimes.
Schroeder explained that “[i]Jn a certain sense,” the forged
check and the subsequent murder were connected to each
other. Schroeder explained he was “tired of pinching pennies.”
He had brought a change of clothing on the day of the murder
and robbery, because he knew that if he and Albers met face-
to-face, “there was going to be problems.” Schroeder did not
wear a mask. Schroeder described in detail how he had rung
the doorbell at Albers’ home and how, when Albers came
to the door, Schroeder hit him in the head with a nightstick
and demanded that Albers open the lockbox. Albers went to
his bedroom to retrieve his keys from a pants pocket, opened
the lockbox, and handed Schroeder the money. Schroeder
then directed Albers to walk out to the machine shed, where
Schroeder killed him.

Schroeder first stated that he led Albers to the machine shed
because he wanted to get Albers away from any telephone. He
started to repeatedly hit Albers in the head when Albers turned
toward him, and he did not “know if [Albers] was coming at
[him] or what.” Schroeder said he knew at that moment he was
going to have to kill Albers.

But later during the same interview, Schroeder admitted he
went to Albers’ home that Friday with the intention of kill-
ing him. He explained he had formed this intent on the prior
Tuesday or Wednesday, when he realized that Albers would
discover the forged check and might file charges against him.
He did not know at the time of the murder that Albers had
already disavowed the check.

During his confessions, Schroeder told investigators where
they could find Albers’ stolen checkbook. He also told them
where to find the bloodstained nightstick, $100 bills, an enve-
lope of money, and clothing that Schroeder was wearing during
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the murder. Investigators found all of the items. The blood-
stains matched Albers’ DNA.

VENUE AND VOIR DIRE

Schroeder was originally tried in the district court for
Pawnee County. But on March 28, 2007, the jury deadlocked
and the court declared a mistrial. Both the prosecution and
the defense requested a change of venue for the retrial. The
district court agreed that a fair and impartial trial could no
longer be had in Pawnee County. The court ordered the venue
moved to the district court for Richardson County, located in
Falls City, Nebraska, approximately 40 miles by road from
Pawnee City.

The defense did not object to the new venue until the day
of voir dire, when counsel argued that the move was not suf-
ficiently far away. The court overruled the objection. The court
also denied defense counsel’s motions for supplemental jury
questionnaires and individual voir dire. The court did agree to
consider individual voir dire as needed. Ultimately, four jurors
were questioned individually. As a result, the court dismissed
two of those jurors for cause. The other two questioned were
eliminated through the use of Schroeder’s peremptory chal-
lenges. None of the jurors that Schroeder specifically chal-
lenged for cause served on the jury, although he made a general
objection to the venire.

TriaL

The court denied defense counsel’s motion to suppress
Schroeder’s confessions. It also denied his motion to suppress
all evidence seized from Schroeder’s person, possession, and
residence found as a result of the confessions. The district
court determined that Schroeder had exercised his right to
terminate the first interrogation. It suppressed any comments
made by Schroeder during the first interrogation after he
invoked his right to cut off questioning. Nevertheless, the court
found that the admission of subsequent interviews did not vio-
late Schroeder’s Fifth Amendment rights.

The court also denied Schroeder’s request to sever the for-
gery charge and the felony murder and use of a deadly weapon
charges. The defense argued that by joining the forgery and
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felony murder charges, the State was able to present preju-
dicial evidence of premeditation even though it had chosen
not to charge Schroeder with premeditated murder. The court
concluded that the forgery and the robbery were two acts “con-
nected together or constituting parts of a common scheme or
plan by [Schroeder] against [Albers].” The court further found
that Schroeder had failed to sustain his burden to prove he
would be prejudiced by the consolidation, because the evidence
relating to the forgery would have been admissible in a sepa-
rate trial for felony murder.

The court denied Schroeder’s alternative motion to instruct
the jury on the lesser-included offenses of premeditated mur-
der. It also denied Schroeder’s request that it instruct on
unlawful-act manslaughter as a lesser-included offense of fel-
ony murder. The court did instruct the jury, “Any evidence you
have received in regards to forgery must be considered by you
only in respect to the forgery count and no other count before
you.” The court further instructed that the jury could only use
Schroeder’s statements to police if it first found, beyond a
reasonable doubt, that those statements were made freely and
voluntarily. Despite Schroeder’s argument that he had been
set up and that the confessions were coerced, the jury found
Schroeder guilty on all counts.

ASSIGNMENTS OF ERROR

Schroeder asserts that the trial court (1) erroneously failed to
suppress evidence that was the product of interrogations con-
ducted after Schroeder had invoked his right to cut off ques-
tioning, (2) erroneously consolidated the felony murder and
forgery charges into a single trial, (3) failed to properly instruct
the jury on lesser-included offenses, and (4) erroneously failed
to change venue.

STANDARD OF REVIEW
[1] A motion for change of venue is addressed to the dis-
cretion of the trial judge, whose ruling will not be disturbed
absent an abuse of discretion.!

! State v. Galindo, 278 Neb. 599, 774 N.W.2d 190 (2009).
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[2] A motion for a separate trial is addressed to the sound
discretion of the trial court, and its ruling on such motion
will not be disturbed in the absence of a showing of an abuse
of discretion.?

[3] An abuse of discretion occurs when a trial court’s deci-
sion is based upon reasons that are untenable or unreasonable
or if its action is clearly against justice or conscience, reason,
and evidence.’

[4] In reviewing a motion to suppress a confession based on
the claimed involuntariness of the statement, including claims
that it was procured in violation of the safeguards established
by the U.S. Supreme Court in Miranda v. Arizona,* we apply a
two-part standard of review. With regard to historical facts, we
review the trial court’s findings for clear error. Whether those
facts suffice to meet the constitutional standards, however, is
a question of law, which we review independently of the trial
court’s determination.’

ANALYSIS

VENUE

We first address Schroeder’s argument that the trial court
erred in failing to grant a change of venue from Richardson
County. Schroeder does not challenge any particular juror that
sat for his trial, as no juror that Schroeder individually chal-
lenged actually sat on the jury. Instead, Schroeder argues that
pretrial publicity made all the jurors inherently unreliable in
their attestations of impartiality. He also argues that the trial
court did not handle the voir dire with the thoroughness war-
ranted by the publicity.

[5] In Irvin v. Dowd.® the U.S. Supreme Court held that the
overwhelming negative publicity against the defendant should

2 State v. Montgomery, 182 Neb. 737, 157 N.W.2d 196 (1968).
3 State v. Daly, 278 Neb. 903, 775 N.W.2d 47 (2009).

* Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694
(1966).

5 State v. Rogers, 277 Neb. 37, 760 N.W.2d 35 (2009).
6 Irvin v. Dowd, 366 U.S. 717, 81 S. Ct. 1639, 6 L. Ed. 2d 751 (1961).
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have mandated a change of venue not just to a county adjoining
the county in which the murders had occurred, but to a county
geographically far enough removed to be untainted by the pub-
licity. We have said that the court is not limited in granting a
change of venue to an adjoining county when the showing of
prejudice is equally or sufficiently strong as to the adjoining
county.” But a court will not presume unconstitutional partiality
because of media coverage unless the record shows a barrage
of inflammatory publicity immediately prior to trial, amount-
ing to a huge wave of public passion or resulting in a trial
atmosphere utterly corrupted by press coverage.® We agree with
the trial court that the evidence provided by Schroeder did not
demonstrate the type of “invidious or inflammatory” coverage
that could create such a presumption of prejudice—much less
the pervasiveness.'’

In support of the motion for change of venue, Schroeder
offered three articles from the Lincoln Journal Star, one article
from the Omaha World-Herald, one duplicate article run in the
Beatrice Daily Sun, and a printout of online commentary to the
Lincoln Journal Star article. He did not provide any evidence
of the extent to which these publications circulated in Pawnee
County or Richardson County. Three of the articles described
a posttrial confrontation between Albers’ youngest son and the
single juror who had remained unconvinced of Schroeder’s
guilt. The son had accused the holdout juror of simply wanting
a moment of fame. The second article described the expense
the county would incur as a result of two trials.

The articles outlined the trial evidence against Schroeder
and also mentioned his previous convictions for theft and
escape. The online commentary consisted of various members
of the public either criticizing the holdout juror or reproach-
ing others for making assumptions about a trial for which they
were not present.

7 See Gandy v. Estate of Bissell, 81 Neb. 102, 115 N.W. 571 (1908).
8 1d.

® Murphy v. Florida, 421 U.S. 794, 801 n.4, 95 S. Ct. 2031, 44 L. Ed. 2d
589 (1975).

10" See State v. Galindo, supra note 1. Compare Irvin v. Dowd, supra note 6.
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While these articles and the online commentary are not
entirely favorable, they do not raise concerns of public pas-
sion against Schroeder within the meaning of Irvin v. Dowd."
Mostly, they reflect that Albers’ family believed Schroeder was
guilty—a fact that could have been guessed regardless. That a
previous jury was unable to unanimously find Schroeder guilty
is at least as favorable to him as prejudicial. And certainly, five
articles failed to demonstrate the publicity was so widespread
to have corrupted the mind of all potential jurors—particularly
when there was no evidence of the extent to which that public-
ity reached the community in question.

[6] Under most circumstances, voir dire examination pro-
vides the best opportunity to determine whether a court should
change venue.'”? The majority of the jurors questioned for
Schroeder’s trial did have some knowledge of the crime. In
addition, the venire was made aware that there had been a
mistrial. The majority of the jurors questioned, however, did
not appear to have particularly extensive exposure to facts of
the crime or the particular facts relating to the mistrial. More
importantly, 37 of the 50 potential jurors stated that they had
never expressed or held an opinion as to whether Schroeder
was guilty of the crimes charged. Of the 13 who had formed
some opinion of Schroeder’s guilt, 5 affirmed quite readily
that that opinion could be set aside. The trial court excused the
remaining eight jurors when they expressed even the slightest
doubt in their ability to set aside that opinion.

We disagree with Schroeder that the voir dire of these
jurors was somehow inadequate. The jurors were questioned
about whether they had formed any opinion as to Schroeder’s
guilt and whether they had heard any reports about the crimes.
If they had heard anything, the jurors were questioned as to
the source of their information. After this group voir dire was
complete, an off-the-record discussion was had between the
attorneys and the court and the court called back in four of
the potential jurors for individualized questioning. There is

" See Irwin v. Dowd, supra note 6.

12 See, State v. Galindo, supra note 1; State v. Rodriguez, 272 Neb. 930, 726
N.W.2d 157 (2007).
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no evidence that the court refused to individually examine
any specified juror over whom defense counsel had spe-
cial concerns.

A motion for change of venue is addressed to the discretion
of the trial judge, whose ruling will not be disturbed absent
an abuse of that discretion. Due process does not require that
a defendant be granted a change of venue whenever there is a
“‘reasonable likelihood’” that prejudicial news prior to trial
would prevent a fair trial."® Rather, a change of venue is man-
dated when a fair and impartial trial “cannot” be had in the
county where the offense was committed.'* We find no abuse of
discretion in the trial court’s conclusion that a fair and impar-
tial trial could be had in Richardson County.

JOINDER
[7] We next address Schroeder’s assertion that the charges of
forgery and felony murder should not have been tried together.
The joinder or separation of the charges for trial is governed by
the principles of Neb. Rev. Stat. § 29-2002 (Reissue 2008)."
There is no constitutional right to a separate trial.'®
[8] Section 29-2002 states in relevant part:

(1) Two or more offenses may be charged in the same
indictment, information, or complaint in a separate count
for each offense if the offenses charged, whether felonies
or misdemeanors, or both, are of the same or similar
character or are based on the same act or transaction or
on two or more acts or transactions connected together or
constituting parts of a common scheme or plan.

(3) If it appears that a defendant or the state would
be prejudiced by a joinder of offenses in an indictment,
information, or complaint or by such joinder of offenses
in separate indictments, informations, or complaints for

13 State v. Bradley, 236 Neb. 371, 383, 461 N.W.2d 524, 535 (1990) (empha-
sis omitted). See Neb. Rev. Stat. § 29-1301 (Reissue 2008).

148 29-1301. Accord State v. Bradley, supra note 13.
15 See State v. Hilding, 278 Neb. 115, 769 N.W.2d 326 (2009).
16 State v. Clark, 228 Neb. 599, 423 N.W.2d 471 (1988).
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trial together, the court may order an election for separate
trials of counts, indictments, informations, or complaints,
grant a severance of defendants, or provide whatever
other relief justice requires.
Whether offenses are properly joined involves a two-stage
analysis in which it is determined first whether the offenses are
related and properly joinable and second whether an otherwise
proper joinder was prejudicial to the defendant."”

The forgery and the felony murder offenses were prop-
erly joinable because they were “connected together” and
“constitut[ed] parts of a common scheme or plan.”'® In this
case, as the trial court noted, there was a continuing scheme by
Schroeder to deprive Albers of the liquid assets that Schroeder
knew Albers possessed. Not only that, but one crime led to the
other. They are logically connected. Schroeder estimated the
amount of time it would take for the forged check to clear, and
he decided to finish the job before that happened. Schroeder
decided to enter Albers’ home, steal the cash he kept there, and
then hide both crimes by killing Albers.

Schroeder argues that the forgery was unduly prejudicial
to the murder charge because it demonstrates premeditation.
According to Schroeder, the “key” to his argument is the fact
that the State elected to prosecute the murder charge under the
sole theory of felony murder and not also under a theory of
premeditated murder.” In effect, Schroeder argues the State
forfeited its right to present evidence of premeditation.

We note, first, that the jury was instructed not to consider
the evidence of the forgery as evidence of any other charge.
Second, the evidence of premeditation was not inexorably
tied to the forgery charge. Schroeder’s confession that he
went to Albers’ house intending to kill him would not simply
have disappeared had the forgery not been tried in a consoli-
dated trial.

17" See State v. Hilding, supra note 15.
8 See § 29-2002(1).
1 Brief for appellant at 28.
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[9] In any event, a defendant is not considered prejudiced by
a joinder where the evidence relating to both offenses would be
admissible in a trial of either offense separately.? If the felony
murder charge had been tried separately, the admissibility of
the forgery to prove the subsequent felony murder would have
been governed by Neb. Rev. Stat. § 27-404(2) (Reissue 2008).
Section 27-404(2) provides:

Evidence of other crimes, wrongs, or acts is not admis-
sible to prove the character of a person in order to show
that he or she acted in conformity therewith. It may, how-
ever, be admissible for other purposes, such as proof of
motive, opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident.
This statutory list of permissible purposes for admission of
evidence of other crimes, wrongs, and bad acts is not exhaus-
tive, and the purposes set forth in the statute are illustra-
tive only.?!

The evidence relating to the stolen, forged check would
not have been admissible to show Schroeder’s propensity for
thievery or crime. The prior forgery does, however, prop-
erly illustrate Schroeder’s motive, intent, plan, knowledge,
and identity and an absence of mistake or accident for the
crime of felony murder. The evidence relating to the forgery
illustrated that Schroeder was feeling under pressure to come
up with money to pay his bills and that he had chosen to tar-
get Albers. Furthermore, he did not want to get caught after
cashing Albers’ check. It was not coincidental that Albers
was robbed and killed only 3 days after the forged check was
deposited into Schroeder’s account. Schroeder admitted that he
went to Albers’ house with the intent to kill Albers to cover
up the forgery. In short, evidence of the forgery would have
been admissible for a proper purpose in a felony murder trial,
regardless of joinder.

20 See, State v. Garza, 256 Neb. 752, 592 N.W.2d 485 (1999); State v. Greer,
7 Neb. App. 770, 586 N.W.2d 654 (1998), affirmed in part and in part
reversed on other grounds 257 Neb. 208, 596 N.W.2d 296 (1999).

2l See State v. Egger, 8 Neb. App. 740, 601 N.W.2d 785 (1999).
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[10-12] Schroeder is correct in arguing that the connec-
tion between the two crimes also supports the inference that
Schroeder premeditated Albers’ murder. And premeditation of
the killing is not an element of felony murder.?? Nevertheless,
it does not follow that all evidence suggesting premeditation
is improper and irrelevant in a case tried solely on the theory
of felony murder. The forgery illustrates Schroeder’s motive
to commit felony murder. We have said that while proof of
motive is not an element of first degree murder, any motive
for the crime charged is relevant to intent.”® And intent, while
not an element of felony murder, is still relevant to illustrate
the circumstances of the crime. Moreover, the identity of the
defendant as the perpetrator of the crime is always relevant in
a case such as this, where the defendant claims no involve-
ment in the crime. When, as in this case, motive is particular
to the defendant and is not shared with the general public, it
is also circumstantial proof that the defendant, and not some-
one else, is the perpetrator.* For example, in State v. Ruyle,”
where the defendant was charged with felony murder by arson
of the victim’s apartment building, we held that not only were
the defendant’s prior threats to “‘torch’” the intended victim’s
apartment admissible at trial, but so were his prior state-
ments threatening to shoot the intended victim. We explained
that those threats explained the defendant’s motive and the

22 See, Hopkins v. Reeves, 524 U.S. 88, 118 S. Ct. 1895, 141 L. Ed. 2d 76
(1998); State v. Banks, 278 Neb. 342, 771 N.W.2d 75 (2009); State v.
Bjorklund, 258 Neb. 432, 604 N.W.2d 169 (2000); State v. Hubbard, 211
Neb. 531, 319 N.W.2d 116 (1982). See, also, e.g., Chance v. Garrison, 537
F.2d 1212 (4th Cir. 1976).

23 See State v. McBride, 250 Neb. 636, 550 N.W.2d 659 (1996).

2 See, e.g., State v. Nesbitt, 264 Neb. 612, 650 N.W.2d 766 (2002). See, also,
e.g., Hernandez v. Cepeda, 860 F.2d 260 (7th Cir. 1988); United States v.
Stumes, 549 F.2d 831 (8th Cir. 1977), abrogated on other grounds, Hudson
v. Palmer, 468 U.S. 517, 104 S. Ct. 3194, 82 L. Ed. 2d 393 (1984); State
v. Hubbard, 37 Wash. App. 137, 679 P.2d 391 (1984), reversed on other
grounds 103 Wash. 2d 570, 693 P.2d 718 (1985). Compare, People v. Holt,
37 Cal. 3d 436, 690 P.2d 1207, 208 Cal. Rptr. 547 (1984); In re L.R., 84
S.W.3d 701 (Tex. App. 2002).

25 State v. Ruyle, 234 Neb. 760, 768, 452 N.W.2d 734, 739 (1990).
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facts surrounding the incident. The trial court in the present
case did not abuse its discretion in concluding that joinder
was proper.

LESSER-INCLUDED OFFENSES

[13] Alternatively, Schroeder argues that because the State
operated under a de facto theory of premeditated murder,
the trial court was obliged to instruct the jury on the lesser-
included offense of premeditated murder. Other than a citation
to the general proposition that a trial judge must instruct the
jury on all pertinent law of the case,? Schroeder does not refer-
ence any legal authority for this argument. On the other hand, a
long line of cases hold that as a general matter, felony murder
is not divisible into lesser degrees of homicide.”” Our cases
also hold that where a set of facts is sufficient to constitute
the violation of one of several crimes, the prosecutor is free to
choose under which crime he or she will seek a conviction.?®
We find no reason in this appeal to depart from precedent.
The State chose to seek a conviction on the theory of felony
murder. It chose to take the risk of submitting to the jury only
one means of finding Schroeder guilty of first degree murder.
While Schroeder may have been deprived of lesser-included
offense instructions, he was granted the possibility of acquittal
if the proof of the robbery was found inadequate, regardless
of whether the jury believed that Schroeder had killed Albers.
However unlikely this benefit might be under the particular
facts of this case, we are unconvinced due process is violated
when a trial court fails to instruct on lesser-included offenses
of a crime not charged.

Schroeder also argues that the jury should have been instructed
on unlawful-act manslaughter as a lesser-included offense of
felony murder. Schroeder explains that larceny and theft are
lesser-included offenses of robbery and that manslaughter is

% See State v. Davlin, 263 Neb. 283, 639 N.W.2d 631 (2002).

27 See, e.g., State v. Banks, supra note 22; State v. Bazer, 276 Neb. 7, 751
N.W.2d 619 (2008); State v. Bjorklund, supra note 22; State v. Moore, 256
Neb. 553, 591 N.W.2d 86 (1999).

28 See, e.g., State v. Wright, 261 Neb. 277, 622 N.W.2d 676 (2001).
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a lesser-included offense of murder. And theft is not one of
the possible predicate felonies for felony murder.*® While this
argument is novel, even assuming unlawful-act manslaughter is
technically a lesser-included offense of felony murder, no such
instruction was warranted by the facts of this case. Schroeder
has failed to show how the evidence would support an acquittal
of felony murder while supporting a conviction of unlawful-
act manslaughter.

[14] A court must instruct on a lesser-included offense if
(1) the elements of the lesser offense for which an instruc-
tion is requested are such that one cannot commit the greater
offense without simultaneously committing the lesser offense
and (2) the evidence produces a rational basis for acquitting
the defendant of the greater offense and convicting the defend-
ant of the lesser offense.’® A person commits robbery if, with
the intent to steal, he or she forcibly and by violence, or by
putting in fear, takes from the person of another any money
or personal property.’! The various crimes of theft, previously
known as larceny, embezzlement, false pretense, and the like,
do not contain this element of violence or fear.’* They are
otherwise similar insofar as the victim is deprived of his or
her possessions.

The evidence is overwhelming that Albers was deprived of
his possessions while subjected to violence and fear. Puddles
of blood and his blood on the lockbox and its key demonstrate
that Albers was injured as a means to force him to hand over
his money. No evidence or argument was presented that the
crime was otherwise. Such a crime was not a mere theft.*
Because there was no rational basis for finding that Schroeder
had committed theft but had not committed robbery, no instruc-
tion involving simple theft was warranted.

2 Neb. Rev. Stat. § 28-303 (Reissue 2008).

30 State v. Molina, 271 Neb. 488, 713 N.W.2d 412 (2006).

31 Neb. Rev. Stat. § 28-324 (Reissue 2008).

32 Neb. Rev. Stat. §§ 28-509 to 28-518 (Reissue 2008).

3 See State v. Ruggles, 183 W. Va. 58, 394 S.E.2d 42 (1990).
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INvOCATION OF RIGHT TO REMAIN SILENT

Finally, we address Schroeder’s argument that the trial court
erred in failing to suppress his confessions and the physical
evidence obtained as a result of those confessions. The motion
was based on Schroeder’s right to remain silent.

There is no dispute that Schroeder was interrogated while
in police custody. Schroeder does not deny that prior to the
first interview, he had initially waived his Miranda rights.
Schroeder’s argument is that law enforcement failed to scrupu-
lously honor his clear invocation of his right to cut off ques-
tioning once the interview began. Because the facts surround-
ing the alleged invocation are recorded in the videotape and are
not in dispute, this presents a question of law.**

[15] The U.S. Supreme Court has explained that whether
or not the suspect initially waived his or her right to remain
silent, the suspect retains the right to cut off questioning.*® The
police are restricted to scrupulously honoring that right once it
is invoked.*® In contrast, when a defendant does not invoke his
or her Miranda rights, an examination of whether those rights
were scrupulously honored is not necessary.”” We conclude
that Schroeder did not clearly and unequivocally communicate
that he wished all further questioning to cease.*® Therefore, the
authorities did not violate Schroeder’s Miranda rights when
they conducted subsequent interviews in connection with the
polygraph examinations.

[16] The suspect must articulate the desire to cut off ques-
tioning with sufficient clarity that a reasonable police officer
under the circumstances would understand the statement as
an invocation of the right to remain silent.* An officer should

3 See State v. Rogers, supra note 5.
¥ See id. (citing cases).
% 14,

37 State v. Adams, 127 N.J. 438, 605 A.2d 1097 (1992). See, also, State v.
Rogers, supra note 5.

3 See id.

¥ See id. See, also, Davis v. United States, 512 U.S. 452, 114 S. Ct. 2350,
129 L. Ed. 2d 362 (1994).
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not have to guess when a suspect has changed his or her mind
and wishes the questioning to end.*’ In other words, while the
suspect does not have to “‘speak with the discrimination of an
Oxford don,””*!' ambiguous or equivocal statements that might
be construed as invoking the right to silence do not require
the police to discontinue their questioning.* In determining
whether there has been a clear invocation, we review the total-
ity of the circumstances surrounding the statement in order to
assess the words in context.*

As we noted in Rogers, where the suspect’s reference to
silence is qualified by a temporal element like “‘now’” or “‘at
this time,” courts generally conclude that the statement is
equivocal.** In this case, Schroeder told Bergman that it was
“the end of this conversation.” (Emphasis supplied.)

But Schroeder relies on the fact that in Rogers, we held that
an unqualified “‘I’'m done,”” combined with “‘I'm not talk-
ing no more,”” was a clear invocation of the right to remain
silent.*> We find Schroeder’s statements are distinguishable. As
already noted, Schroeder’s statement was not unqualified. His
statement, “I’m done,” cannot be extricated from his statement
immediately preceding it. The prior statement qualified that
what he was “done” with was simply “this conversation.” We
have never held that any utterance of “I’m done,” no matter
what the surrounding circumstances or other statements, will
be construed as cutting off all further questioning.

40 See id.
41 Davis v. United States, supra note 39, 512 U.S. at 459.
4 See id.

4 See, e.g., State v. Rogers, supra note 5; People v. Arroya, 988 P.2d 1124
(Colo. 1999).

4 See State v. Rogers, supra note 5, 277 Neb. at 66, 760 N.W.2d at 59. See,
also, e.g., State v. Ganpat, 732 N.W.2d 232 (Minn. 2007); Com. v. Leahy,
445 Mass. 481, 838 N.E.2d 1220 (2005); State v. Sabetta, 680 A.2d 927
(R.I. 1996); State v. Holcomb, 213 Or. App. 168, 159 P.3d 1271 (2007);
State v. Bieker, 35 Kan. App. 2d 427, 132 P.3d 478 (2006). See, also, U.S.
v. Rodriguez, 518 F.3d 1072 (9th Cir. 2008); State v. Markwardt, 306 Wis.
2d 420, 742 N.W.2d 546 (Wis. App. 2007).

4 State v. Rogers, supra note 5, 277 Neb. at 70, 760 N.W.2d at 61-62.
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And it is of no small import that part of the context of the
alleged invocation is Schroeder’s prior request for a polygraph.
We conclude that a reasonable police officer faced with a sus-
pect’s statement that “this conversation” is done, after the sus-
pect had volunteered to take a polygraph examination as soon as
one could be set up, would believe that the suspect wanted only
to end the current conversation. To the extent that a reasonable
police officer might believe that “this conversation” referred
more broadly to all future discussion of the same topic, the
statement is, at the most, ambiguous. We also note that for the
most part, Bergman followed the “good police practice™® of
asking clarifying questions. Bergman asked Schroeder whether
he still wanted to take a polygraph examination. Schroeder
indicated that he did.

In reality, by saying he was done with the conversation,
Schroeder made a “limited” invocation of the right to remain
silent: he exercised his right to control the duration of the
interrogation. The U.S. Supreme Court has held that suspects
have the right to control the time at which questioning occurs,
the subjects discussed, and the duration of the interrogation.*’
And in Connecticut v. Barrett,*® the Court held that a suspect
had chosen to exercise a “limited” invocation of his Fifth
Amendment right to counsel when he had agreed to waive that
right as to any oral statement, but had demanded that an attor-
ney be present for any written statement. The Court explained
that “Miranda gives the defendant a right to choose between
speech and silence, and [the defendant in Barrett] chose to
speak.”* The Court stated further that to interpret the suspect’s
statements as a broader invocation for all purposes would be a
“disregard of the [statements’] ordinary meaning.”>

46 Davis v. United States, supra note 39, 512 U.S. at 461.
4 Michigan v. Mosley, 423 U.S. 96, 96 S. Ct. 321, 46 L. Ed. 2d 313 (1975).

4 Connecticut v. Barrett, 479 U.S. 523, 530, 107 S. Ct. 828, 93 L. Ed. 2d
920 (1987). See, also, State v. Holcomb, supra note 44; State v. Gascon,
119 Idaho 932, 812 P.2d 239 (1991); State v. Uraine, 157 Ariz. 21, 754
P.2d 350 (Ariz. App. 1988).

4 Connecticut v. Barrett, supra note 48, 479 U.S. at 529.
0 1d., 479 U.S. at 530.
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Other courts have applied this reasoning to find a “limited”
or “selective” invocation of the right to remain silent—appli-
cable only to certain times or certain subjects.’! But any state-
ments made during the conversation after Schroeder wished to
end it were suppressed by the trial court.

The continuing questioning of Schroeder during and after®?
his polygraph examinations was not in violation of Schroeder’s
right to remain silent. The trial court did not err in denying
Schroeder’s motion to suppress those statements.

CONCLUSION
The trial court did not err in denying Schroeder’s motions
to change venue, sever the charges, suppress, and instruct on
lesser-included offenses. We affirm.
AFFIRMED.

51 See, e.g., Arnold v. Runnels, 421 F.3d 859 (9th Cir. 2005); State v. Adams,
supra note 37.

2 See Wyrick v. Fields, 459 U.S. 42, 103 S. Ct. 394, 74 L. Ed. 2d 214
(1982).
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1. Trial: Appeal and Error. The responsibility for conducting a trial in an orderly
and proper manner for the purpose of ensuring a fair and impartial trial rests
with the trial court, and its rulings in this regard will be reviewed for an abuse
of discretion.

2. Motions for Mistrial: Appeal and Error. The decision whether to grant a
motion for mistrial is within the discretion of the trial court and will not be dis-
turbed on appeal in the absence of an abuse of discretion.

3. Judgments: Words and Phrases. An abuse of discretion occurs when a trial
court’s decision is based upon reasons that are untenable or unreasonable or if its
action is clearly against justice or conscience, reason, and evidence.

4. Criminal Law: Motions for Mistrial: Appeal and Error. A mistrial is properly
granted in a criminal case where an event occurs during the course of a trial
which is of such a nature that its damaging effect cannot be removed by proper
admonition or instruction to the jury and thus prevents a fair trial.
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Trial. When there are outbursts of emotion in the courtroom, it is within the
sound discretion of the trial court to deal with them in such a manner as to
best preserve the judicial atmosphere and ensure a fair and impartial trial for
the defendant.

Appeal and Error. Absent plain error, an issue not raised to the trial court will
not be considered by the Nebraska Supreme Court on appeal.

Trial: Motions for Mistrial: Waiver: Appeal and Error. When a party has
knowledge during trial of irregularity or misconduct, the party must timely
assert his or her right to a mistrial. One may not waive an error, gamble on a
favorable result, and, upon obtaining an unfavorable result, assert the previously
waived error.

Appeal and Error: Words and Phrases. Plain error is error of such a nature
that to leave it uncorrected would result in damage to the integrity, reputation, or
fairness of the judicial process.

Jury Instructions. Whether jury instructions given by a trial court are correct is
a question of law.

Judgments: Appeal and Error. When issues on appeal present questions of law,
an appellate court has an obligation to reach an independent conclusion irrespec-
tive of the decision of the court below.

Jury Instructions: Testimony: Appeal and Error. A defendant is entitled to a
cautionary instruction on the weight and credibility to be given to the testimony
of an alleged accomplice, and the failure to give such an instruction is revers-
ible error.

Jury Instructions: Appeal and Error. All the jury instructions must be read
together, and if, taken as a whole, they correctly state the law, are not mislead-
ing, and adequately cover the issues supported by the pleadings and the evidence,
there is no prejudicial error necessitating reversal.

Jury Instructions. In construing an individual jury instruction, the instruction
should not be judged in artificial isolation but must be viewed in the context of
the overall charge to the jury considered as a whole.

Jury Instructions: Appeal and Error. Absent plain error indicative of a prob-
able miscarriage of justice, the failure to object to a jury instruction after it has
been submitted for review precludes raising an objection on appeal.

Rules of Evidence: Appeal and Error. When the Nebraska Evidence Rules
commit the evidentiary question at issue to the discretion of the trial court, an
appellate court reviews the admissibility of evidence for an abuse of discretion.
Trial: Evidence: Appeal and Error. A trial court’s determination of the rele-
vancy and admissibility of evidence must be upheld in the absence of abuse
of discretion.

Evidence. Evidence which is not relevant is not admissible.

Evidence: Words and Phrases. Relevant evidence is that which has any tend-
ency to make the existence of any fact that is of consequence to the determi-
nation of the action more probable or less probable than it would be without
the evidence.

Rules of Evidence. Under Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403
(Reissue 2008), evidence may be excluded if its probative value is substantially
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outweighed by the danger of unfair prejudice, confusion of the issues, or mislead-
ing the jury.

20. Effectiveness of Counsel. A claim that defense counsel provided ineffective
assistance presents a mixed question of law and fact.

21. Effectiveness of Counsel: Appeal and Error. When reviewing a claim of inef-
fective assistance of counsel, an appellate court reviews the factual findings of
the lower court for clear error. With regard to the questions of counsel’s perform-
ance or prejudice to the defendant as part of the two-pronged test articulated in
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984),
an appellate court reviews such legal determinations independently of the lower
court’s decision.

22. Effectiveness of Counsel: Proof. To prevail on a claim of ineffective assistance
of counsel under Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984), the defendant must show that counsel’s performance was defi-
cient and that this deficient performance actually prejudiced his or her defense.

23. Effectiveness of Counsel: Records: Appeal and Error. Claims of ineffective
assistance of counsel raised for the first time on direct appeal do not require
dismissal ipso facto; the determining factor is whether the record is sufficient to
adequately review the question.

Appeal from the District Court for Douglas County: PETER
C. BatAILLON, Judge. Affirmed.

Clarence E. Mock and Denise E. Frost, of Johnson & Mock,
for appellant.

Jon Bruning, Attorney General, and George R. Love for
appellee.

Heavican, C.J., WRicHT, CoNNOLLY, GERRARD, STEPHAN,
McCorMAckK, and MILLER-LERMAN, JJ.

GERRARD, J.
I. NATURE OF CASE

Terry J. Sellers was convicted of two counts of first degree
murder, one count of attempted murder, and three counts of
use of a deadly weapon to commit a felony in connection
with those charges. Sellers appeals, arguing that the district
court failed to properly instruct the jury and that his coun-
sel was ineffective in failing to object to those jury instruc-
tions. Sellers also asserts that the court erred in refusing to
allow the admission of evidence seized during the arrest of
a State’s witness and in overruling his motion for mistrial
after alleged misconduct by a prosecution witness and her
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attorney at trial. Finding no error, we affirm Sellers’ convic-
tions and sentences.

II. BACKGROUND

Viewing the evidence in a light most favorable to the State,
as we must, the prosecution witnesses generally testified that
Sellers and Taiana Matheny engaged in a scheme whereby
Matheny would lure men to secluded locations so that she and
Sellers could rob and murder them. The State’s evidence indi-
cated that over the course of about 4 days in late February 2005,
Sellers and Matheny successfully robbed and shot to death two
men, Kevin Pierce and Victor Ford, and robbed and unsuccess-
fully attempted to murder another, DaWayne Kearney.

Sellers and Matheny were arrested after their confrontation
with Kearney went awry. Sellers was charged with two counts
of first degree murder for the deaths of Pierce and Ford, one
count of attempted murder of Kearney, and three counts of use
of a deadly weapon to commit a felony in connection with
those charges. Matheny testified against Sellers at trial pursu-
ant to a plea agreement, and her testimony was the foundation
of the State’s case against Sellers. Sellers, who also testified at
trial, denied Matheny’s accounts of the killings.

Sellers was convicted of all charges. He was sentenced to
life imprisonment for the murders of Pierce and Ford, 40 to 50
years’ imprisonment for the attempted murder of Kearney, 50
to 50 years’ imprisonment each for use of a weapon to commit
the Pierce and Ford murders, and 40 to 50 years’ imprison-
ment for use of a weapon to commit the Kearney felony. The
sentences were to be served consecutively. Sellers has appealed
through new counsel. Other facts relevant to the specific issues
raised on appeal will be set forth below as necessary.

III. ASSIGNMENTS OF ERROR

Sellers assigns, renumbered and restated, that (1) the trial
court erred in denying Sellers’ motions for mistrial and for
a jury instruction, after prejudicial conduct by a prosecution
witness and her attorney during trial; (2) the trial court erred
in giving jury instruction No. 22; (3) the trial court erred in
giving jury instruction No. 24; (4) the trial court erred in
refusing to permit Sellers to adduce evidence of two handguns
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seized from the residence where Kearney was arrested; and
(5) Sellers received ineffective assistance of counsel at trial,
because his counsel failed to object to jury instructions Nos.
22 and 24.

IV. ANALYSIS

1. DistricT Court DIp NoOT ERR IN OVERRULING
MOTION FOR MISTRIAL

Sellers first asserts the district court erred in failing to
grant him a mistrial, or a jury instruction, because of preju-
dicial acts and statements by Matheny and her counsel at
trial. Specifically, Sellers argues that his trial was tainted by
Matheny’s weeping and vomiting during her testimony and by
an attorney-client objection voiced by Matheny’s attorney from
the gallery.

(a) Standard of Review

[1-3] The responsibility for conducting a trial in an orderly
and proper manner for the purpose of ensuring a fair and
impartial trial rests with the trial court, and its rulings in this
regard will be reviewed for an abuse of discretion.! The deci-
sion whether to grant a motion for mistrial is within the discre-
tion of the trial court and will not be disturbed on appeal in
the absence of an abuse of discretion.? An abuse of discretion
occurs when a trial court’s decision is based upon reasons that
are untenable or unreasonable or if its action is clearly against
justice or conscience, reason, and evidence.?

(b) Matheny’s Conduct During Testimony

(i) Background
Matheny testified generally that the killing of Pierce was
the end result of a sequence of events that began when she met
Pierce at a gas station, flirted with him, and got his telephone
number. Later that night, Matheny, Sellers, and Sellers’ cousin,
Terrell Thorpe, went to an apartment complex where Matheny

' State v. Iromuanya, 272 Neb. 178, 719 N.W.2d 263 (2006).
2 State v. Floyd, 277 Neb. 502, 763 N.W.2d 91 (2009).
3 State v. Lykens, 271 Neb. 240, 710 N.W.2d 844 (2006).
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had arranged to meet Pierce. While waiting for Pierce to
arrive, Sellers asked Matheny if she was afraid of guns and she
replied no. Matheny also testified that while waiting for Pierce
to arrive, Sellers stated that “somebody was going to die that
night.” When Pierce arrived, Matheny exited her vehicle and
walked Pierce around the building to where Sellers and Thorpe
were waiting. Sellers and Thorpe rushed Pierce, put him on the
ground between the garage and a Dumpster, and went through
his pockets. Matheny testified that Sellers told her to go
through Pierce’s pockets. But Matheny was unable to get into
the pockets, so she removed Pierce’s pants and shoes. Sellers
knelt down next to Pierce’s head and gave Matheny a glove.
Sellers placed a gun at the base of Pierce’s head. Matheny tes-
tified that Sellers placed her hand, with the gun, at the base of
Pierce’s head. She pulled the trigger.

During Matheny’s testimony about the killing of Pierce,
Matheny cried a great deal and, unexpectedly, vomited into
a trash can. Shortly after Matheny vomited, the court took a
recess “so that [Matheny] can compose herself and get cleaned
up, and the jury has — is in their jury room.” At that point,
Sellers’ counsel made a motion for mistrial, outside the pres-
ence of the jury, arguing that Matheny’s conduct was ‘“highly
prejudicial to [Sellers], and it was done in front of the jury.”
Sellers’ counsel pointed out that Matheny “[has] been weeping
out loud during most of her — the second part of the testi-
mony.” Sellers’ counsel noted that unlike Matheny’s testimony
at trial, in her previous statements to police, “nothing of this
nature, crying, carrying on, ever happened.” Sellers’ counsel
asserted that the jury was “quite distressed” by Matheny’s con-
duct. The court overruled the motion for mistrial.

Sellers then requested a jury instruction, before testimony
resumed, which would admonish the jury that it was to disre-
gard Matheny’s conduct and that no sympathy for witnesses
should enter into its deliberations. The court also overruled
that request, stating that the jury would be instructed during the
instruction phase that “sympathy or prejudice or bias shall not
be a part of [its] deliberations or consideration.” Sellers argued
that the end-of-trial instruction was insufficient, but the jury
was instructed as set forth above.
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(ii) Analysis

[4] A mistrial is properly granted in a criminal case where
an event occurs during the course of a trial which is of such a
nature that its damaging effect cannot be removed by proper
admonition or instruction to the jury and thus prevents a
fair trial.* Egregiously prejudicial statements of counsel, the
improper admission of prejudicial evidence, and the introduc-
tion to the jury of incompetent matters provide examples of
events which may require the granting of a mistrial.’

[5] We have reviewed episodes of emotion during trial on
several occasions. In Wamsley v. State,* we recognized that
when there are outbursts of emotion in the courtroom, it is
within the sound discretion of the trial court to deal with them
in such a manner as to best preserve the judicial atmosphere and
ensure a fair and impartial trial for the defendant. In that case,
a rape prosecution, we held that the defendant was deprived of
a fair trial because of the cumulative effect of prejudicial acts
and statements at trial.

The prejudicial acts in Wamsley included emotional out-
bursts by the victim and her father and improper conduct
of a county attorney expressing his personal opinions in
argument to the jury. Some of the victim’s outbursts were
heard throughout the floor of the courthouse on which the
courtroom was located. And at one point during the victim’s
cross-examination, her father rose from the audience and
stated, “‘That’s enough,’” and then proceeded to the witness
stand and assisted the victim down from the stand.” The trial
court took no action. The trial court later overruled a motion
for mistrial and did not admonish the jury to disregard the
outbursts. We held that the defendant in Wamsley was denied
a fair and impartial trial, noting that sympathy for the victim
and hostility toward the defendant could have been allevi-
ated by, among other things, rebukes to those who violated

4 State v. Mason, 271 Neb. 16, 709 N.W.2d 638 (2006).

5 Genthon v. Kratville, 270 Neb. 74, 701 N.W.2d 334 (2005), citing State v.
Groves, 239 Neb. 660, 477 N.W.2d 789 (1991).

® Wamsley v. State, 171 Neb. 197, 106 N.W.2d 22 (1960).
7 Id. at 205, 106 N.W.2d at 27.
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established rules of conduct and admonishing the jury to
disregard such incidents and to return a dispassionate verdict
based solely on the evidence before it.

By contrast, in State v. Scott,) we examined whether an
elderly witness’ tearful conduct prejudiced a criminal defend-
ant charged with shooting that witness and killing her husband.
In Scott, the witness stumbled while leaving the witness stand
and began to weep because of an injury to her leg. We affirmed
the trial court’s decision to overrule the defendant’s motion for
mistrial, noting that the witness had shown no emotion during
her testimony and that her weeping was the result of her stum-
bling and hurting her leg, not her testimony. Unlike Wamsley,
the Scott court admonished the jury not to consider the inci-
dent, because it had no bearing on the guilt or innocence of the
defendant. We concluded that refusing to declare a mistrial did
not warrant reversal.

Guided by these principles, we conclude that Matheny’s con-
duct was not ground for mistrial. In the present case, there is
nothing in the record indicating that Matheny’s weeping during
portions of her testimony or her sudden illness had any bearing
on the guilt or innocence of Sellers. While the trial court did
not admonish the jury immediately following the incidents of
emotion, the jury was instructed both before and after trial not
to let sympathy or prejudice influence its verdict. Although it
would have been advisable for the court to admonish the jury
after Matheny’s emotional testimony, its failure to immediately
do so was not so untenable or unreasonable so as to constitute
an abuse of discretion under these circumstances.

(c) Attorney-Client Objection
Sellers points to a second incident he claims tainted the
trial—an attorney-client objection by Matheny’s counsel voiced
from the gallery.

(i) Background
On cross-examination, Matheny was asked why she waived
her speedy trial rights. Matheny responded by invoking her

8 State v. Scott, 200 Neb. 265, 263 N.W.2d 659 (1978).
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attorney-client privilege. After Sellers’ counsel asked the judge
to compel Matheny to answer, Matheny’s attorney objected,
from the gallery, “Judge, I don’t believe he can.” Questioning
continued, and Matheny testified that she waived a speedy trial
on advice of counsel. Matheny’s counsel then stated, “[S]he’s
just testified about my advice to her which is privileged.”
Sellers’ counsel then moved to strike Matheny’s counsel’s
statements, because “[h]e’s not a party to this case.” The judge
overruled the motion to strike. After a brief sidebar, the judge
excused the jury and a hearing was held. After the hearing, the
court allowed Matheny to assert the privilege.

(ii) Analysis

[6,7] The record reveals that following the attorney-client
objection, Sellers’ counsel moved to strike Matheny’s counsel’s
statements but did not move for a mistrial. Absent plain error,
an issue not raised to the trial court will not be considered by
this court on appeal.” Furthermore, when a party has knowl-
edge during trial of irregularity or misconduct, the party must
timely assert his or her right to a mistrial."” One may not waive
an error, gamble on a favorable result, and, upon obtaining an
unfavorable result, assert the previously waived error.'" Here,
Sellers moved to strike Matheny’s counsel’s statements, but
he did not move for mistrial based upon those remarks. As a
result, he has waived any error that may have resulted from
those remarks.

Sellers also makes passing reference to other allegedly dis-
ruptive behavior during the trial, but did not assign error to any
of the court’s decisions in that regard, so we will not consider
other alleged disruptions. On the issues presented in Sellers’
brief, we conclude that the district court did not abuse its dis-
cretion in overruling Sellers’ motion and we find this assign-
ment of error to be meritless.

® State v. Bao, 269 Neb. 127, 690 N.W.2d 618 (2005).
10 State v. Robinson, 272 Neb. 582, 724 N.W.2d 35 (2006).
" 1d.
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2. DistricT CourTt Dip Not ERr IN GIVING
Jury InsTRUCTION No. 22
Sellers next argues that the district court erred in giving jury
instruction No. 22.

(a) Background

Two informal jury instruction conferences were held off
the record, and one formal conference was conducted on
the record. Neither the State nor Sellers objected to the jury
instructions ultimately given to the jury. Jury instruction No.
22, regarding accomplice testimony, provided:

There has been testimony from Taiana Matheny, a
claimed accomplice of the Defendant. You should closely
examine her testimony for any possible motive she might
have to testify falsely. You should hesitate to convict the
Defendant if you decide that Taiana Matheny testified
falsely about an important matter and that there is no
other evidence to support her testimony.

[8] As a threshold matter, we note that because Sellers did
not object to instruction No. 22, or any jury instruction for that
matter, the issue on appeal is whether the instruction given
was so deficient as to constitute plain error, which we have
defined as error of such a nature that to leave it uncorrected
would result in damage to the integrity, reputation, or fairness
of the judicial process.'> Sellers waived his right to complain
regarding instruction No. 22, and, for the following reasons, we
conclude there was no plain error requiring reversal.

(b) Standard of Review
[9,10] Whether jury instructions given by a trial court are
correct is a question of law.'”> When issues on appeal present
questions of law, an appellate court has an obligation to reach
an independent conclusion irrespective of the decision of the
court below."

12 State v. Greer, 257 Neb. 208, 596 N.W.2d 296 (1999).
3 State v. Robinson, 278 Neb. 212, 769 N.W.2d 366 (2009).

14 See Iromuanya, supra note 1.
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(c) Analysis

[11] Sellers initially argues that the use of the term “claimed
accomplice” in instruction No. 22 created a sort of judicial
finding that Matheny was an accomplice to Sellers, and that
such a finding was prejudicial to Sellers. However, a defendant
is clearly entitled to a cautionary instruction on the weight and
credibility to be given to the testimony of an alleged accom-
plice, and the failure to give such an instruction is reversible
error.”” The comment to NJI2d Crim. 5.6 states that “NJI2d
Crim. 5.6 does not define ‘accomplice.”” The comment, how-
ever, appropriately makes clear that whenever a judge decides
that the evidence supports a conclusion that a witness is an
accomplice, then the cautionary instruction is appropriate and
should be given. This is because any alleged accomplice tes-
timony should be examined more closely by the trier of fact
for any possible motive that the accomplice might have to
testify falsely.

Contrary to Sellers’ assertion, instruction No. 22 does not
create a finding that Matheny was an accomplice to Sellers.
Rather, instruction No. 22 provides in plain English that
Matheny was a “claimed accomplice”—nothing more, nothing
less. Instruction No. 22 does not create any type of presump-
tion or a judicial finding that Matheny was an accomplice to
Sellers; rather, it is a cautionary instruction, favorable to the
accused, regarding the weight and credibility to be given to the
testimony of a claimed accomplice.

Sellers also argues that instruction No. 22 is plainly errone-
ous because it deviated from the pattern instruction. In this
case, the district court modified the pattern instruction by
omitting the last sentence of NJI2d Crim. 5.6, which provides,
“In any event, you should convict the defendant only if the
evidence satisfies you beyond a reasonable doubt of (his, her)
guilt.” Sellers argues that instruction No. 22 is plainly errone-
ous because before a jury could “hesitate to convict” Sellers
using Matheny’s testimony, jurors had to find that Matheny
“testified falsely about an important matter and that there is no
other evidence to support her testimony.”

15 See State v. Quintana, 261 Neb. 38, 621 N.W.2d 121 (2001).
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[12] However, all the jury instructions must be read together,
and if, taken as a whole, they correctly state the law, are not
misleading, and adequately cover the issues supported by the
pleadings and the evidence, there is no prejudicial error neces-
sitating reversal.' Although it would have been preferable for
the district court to use the Nebraska jury instruction in its
entirety, we certainly cannot say that the failure to do so under
the circumstances of this case constituted such a plain error
that to leave it uncorrected would result in damage to the integ-
rity or fairness of this trial.

[13] In construing an individual jury instruction, the instruc-
tion should not be judged in artificial isolation but must be
viewed in the context of the overall charge to the jury con-
sidered as a whole.!” Here, in addition to jury instruction No.
22, instruction No. 21 instructed the jury members that they
were “the sole judges of the credibility of the witnesses and
the weight to be given to their testimony.” The jury was also
instructed that the State was required to prove each and every
element of the offense charged beyond a reasonable doubt and
that otherwise, the jury was to find Sellers not guilty. In sum,
jury instruction No. 22 did not misstate the law and when it is
read in conjunction with the other jury instructions, there exists
no instructional plain error requiring reversal.

3. DistricT Court Dip NoT ERR IN GIVING
Jury InsTrRUCTION No. 24
Sellers next argues that the trial court erred in giving jury
instruction No. 24, which dealt with evidence gathered dur-
ing an arrest of Kearney after he repeatedly failed to appear
for trial.

(a) Background

(i) Attempted Killing of Kearney
According to Matheny, the sequence of events that led to the
attempted murder of Kearney and Sellers’ arrest began when,
at Sellers’ direction, Matheny introduced herself to Kearney,

10 State v. Schmidt, 276 Neb. 723, 757 N.W.2d 291 (2008).
17 See State v. Molina, 271 Neb. 488, 713 N.W.2d 412 (2006).
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flirted with him, and exchanged telephone numbers with him.
According to Matheny, Sellers wanted to rob Kearney because
he was a drug dealer and had money.

The following evening, Sellers and Matheny retrieved a
handgun from Thorpe and drove to an apartment complex.
Matheny arranged to have Kearney meet her there. Matheny
testified that when Kearney pulled into the apartment complex,
Sellers exited Matheny’s car and hid behind a tree. Kearney
parked next to Matheny’s car. Matheny got into Kearney’s car
and talked with him briefly. They exited Kearney’s car, and
as they started walking toward the apartment building, Sellers
approached Kearney and put the gun to his head.

Kearney and Sellers started fighting, and Kearney wrested
the gun away from Sellers. The gun fired twice during
the struggle. At some point in the fight, Sellers asked for
Matheny’s help, so Matheny dug her fingernails into Kearney’s
eyes. Matheny and Kearney testified that Sellers had a knife
and stabbed Kearney repeatedly, until Kearney stopped mov-
ing. Kearney testified that eventually, he “played . . . dead.”
Lying face down, Kearney could hear and feel Matheny and
Sellers going through his pockets and removing his rings. At
that time, someone yelled “about the cops,” so Matheny and
Sellers ran to Matheny’s vehicle and drove out of the park-
ing lot.

Sellers’ account of that night is different from that of
Matheny and Kearney. Sellers testified that he and Matheny
went to the apartment complex to meet Kearney to buy some
marijuana. Sellers testified that after he asked Kearney for
some marijuana, “it got crazy.” According to Sellers, Kearney
pulled out a gun and fired it. Sellers testified that he ran from
Kearney but doubled back because he did not want to leave
Matheny alone with Kearney. A fight ensued. Sellers grabbed
his pocketknife and started “swinging wildly.” Sellers and
Kearney fell to the ground, and Kearney “rolled on top” of
Sellers. Sellers testified that Matheny pulled Kearney off and
that Sellers and Matheny then ran to the car.

When Kearney was found by police, he was screaming,
“They tried to kill me. They tried to kill me.” Kearney was
transported to the hospital by ambulance. A gun was found at
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the scene within arm’s length of Kearney. The Omaha Police
Department crime laboratory determined that the bullets that
killed Pierce and Ford had been fired from that gun. A short
time after Matheny and Sellers fled the scene, Omaha police
stopped Matheny’s car and arrested Matheny and Sellers.
Matheny’s coat appeared to have blood on it, and Sellers also
had bloodstains on his clothing. Sellers had a knife in his
pocket with what appeared to be blood on it, a small amount of
marijuana, and $217 in cash.

(ii) Arrest of Kearney

After numerous unsuccessful attempts to serve Kearney with
a subpoena to testify in the instant trial, Kearney was arrested
on capias at the home of Jeremiah Brodie. Brodie and a woman
named Stenette Sturdivant were also detained. During the
arrest and a subsequent search of Brodie’s residence, Omaha
police officers found handguns, ammunition, marijuana, and
cash. Brodie was charged with being a felon in possession of
a firearm and possession of marijuana with intent to deliver,
and Sturdivant was charged with possession of stolen firearms
and possession of marijuana with intent to deliver. Kearney
was not charged with any offense. Omaha police officer Dave
Bianchi testified that Kearney was not charged, because “I
didn’t believe we had any evidence against him,” explaining
that Sturdivant admitted the guns were hers and that there
was no evidence Kearney was in possession of the guns or of
the marijuana.

The State filed a motion in limine to exclude evidence regard-
ing the marijuana, firearms, and failure to charge Kearney with
any crime. The district court ruled that Sellers could question
Kearney as to what benefit, if any, he may have received on a
plea agreement and why Kearney was not arrested in regard to
the marijuana and cash. The court refused, however, to allow
the jury to hear evidence of the guns and ammunition found
during Kearney’s arrest. And the court gave jury instruction
No. 24, which provided:

Evidence of marijuana and money located at [Brodie’s
residence in] Omaha, Nebraska, was received only for the
limited purpose of the credibility of DaWayne Kearney
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and for no other purpose. You may consider this evidence
only for the limited purpose and for no other.

(b) Analysis

[14] Sellers argues that the district court erred in giving
jury instruction No. 24. However, absent plain error indica-
tive of a probable miscarriage of justice, the failure to object
to a jury instruction after it has been submitted for review
precludes raising an objection on appeal.'® Because Sellers
did not object to instruction No. 24, and concedes as much,
the issue on appeal is whether the instruction given was so
deficient as to constitute plain error, which we have defined
as error of such a nature that to leave it uncorrected would
result in damage to the integrity, reputation, or fairness of the
judicial process."

Sellers argues that instruction No. 24 negated the logi-
cal inference that Kearney was a drug dealer, which was
relevant and consistent with Sellers’ testimony that he met
with Kearney to buy marijuana, not to rob and kill him.
Instruction No. 24, Sellers contends, was plainly erroneous,
and it prejudiced Sellers’ ability to present a complete defense
to the charges of robbery and attempted first degree murder
of Kearney.

Instruction No. 24, however, did not foreclose Sellers’ abil-
ity to argue that Kearney was a drug dealer. Sellers was per-
mitted to question Kearney as to the drugs and money found
at Brodie’s residence and about any agreement Kearney made
with the State. The evidence regarding the drugs and money
found during Kearney’s arrest was admissible for the purpose
of determining who was truthfully describing the events of
the evening of the altercation—Sellers or Kearney. Moreover,
the court gave two jury instructions regarding self-defense.
Instruction No. 24 did not preclude the jury from considering
Sellers’ version of the confrontation with Kearney. Under these
circumstances, it was not plain error to instruct the jury as the
trial court did.

8 Greer, supra note 12.
9 14q.
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4. District Court Dip NoT ERR IN EXCLUDING
EvVIDENCE oF HANDGUNS
In a related argument, Sellers contends that the district court
abused its discretion when it excluded evidence of the two
handguns found when Kearney was arrested.

(a) Standard of Review
[15,16] When the Nebraska Evidence Rules commit the
evidentiary question at issue to the discretion of the trial court,
an appellate court reviews the admissibility of evidence for
an abuse of discretion.?® A trial court’s determination of the
relevancy and admissibility of evidence must be upheld in the
absence of abuse of discretion.?!

(b) Analysis

As noted above, Sellers argues that the court should have
admitted evidence of the handguns found at the scene of
Kearney’s arrest. Sellers argues that this evidence supported his
theory that Kearney was the aggressor and not Sellers. Had the
jury been permitted to learn of the guns found when Kearney
was arrested, Sellers argues, the jury could logically infer that
Kearney was familiar with and possessed guns. Sellers also
contends that the presence of guns obtained at Kearney’s arrest
is consistent with and would lend support to Sellers’ defense
that on the night of the altercation with Kearney, Kearney
brought a gun and fired it at Sellers.

[17-19] Evidence which is not relevant is not admissible.??
Relevant evidence is that which has any tendency to make the
existence of any fact that is of consequence to the determina-
tion of the action more probable or less probable than it would
be without the evidence.?® Under Neb. Evid. R. 403,> however,
evidence may be excluded if its probative value is substantially

20 Japp v. Papio-Missouri River NRD, 273 Neb. 779, 733 N.W.2d 551
(2007).

2l See Sturzenegger v. Father Flanagan’s Boys’ Home, 276 Neb. 327, 754
N.W.2d 406 (2008).

22 Neb. Rev. Stat. § 27-402 (Reissue 2008).
23 Neb. Rev. Stat. § 27-401 (Reissue 2008).
24 Neb. Rev. Stat. § 27-403 (Reissue 2008).
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outweighed by the danger of unfair prejudice, confusion of the
issues, or misleading the jury.?

Here, we conclude that the minimal probative value of the
evidence of handguns at the time of arrest was outweighed by
the danger of unfair prejudice or confusion of the issues. There
was no proof linking Kearney to the handguns found during his
arrest. In fact, Bianchi testified that Kearney was not charged
in connection with the handguns found at the Brodie resi-
dence, because there was not “any evidence against [Kearney].”
Bianchi stated:

The guns we had placed in [Brodie’s and Sturdivant’s]
hands. We could not place the guns in [Kearney’s] pos-
session at all. One of the guns, where it was located,
unless he was up in the bedroom might not even known
[sic] about it. But even if he did know about it, that didn’t
mean he was possessing them. He didn’t live there.

Because there was no direct connection between Kearney
and the handguns recovered during his arrest, we conclude that
there was little or no probative value to the handgun evidence,
and any minimal probative value would be outweighed by the
danger of unfair prejudice. The district court did not abuse its
discretion in excluding this evidence.

5. RECORD INSUFFICIENT TO ADDRESS INEFFECTIVE
AsSISTANCE OF COUNSEL
Sellers next claims that he received ineffective assistance of
counsel when his trial counsel did not object to instructions
Nos. 22 and 24.

(a) Standard of Review
[20,21] A claim that defense counsel provided ineffective
assistance presents a mixed question of law and fact.?® When
reviewing a claim of ineffective assistance of counsel, an
appellate court reviews the factual findings of the lower court
for clear error.”’ With regard to the questions of counsel’s

2 State v. Gutierrez, 272 Neb. 995, 726 N.W.2d 542 (2007).
26 State v. Jackson, 275 Neb. 434, 747 N.W.2d 418 (2008).
27 State v. Moyer, 271 Neb. 776, 715 N.W.2d 565 (20006).
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performance or prejudice to the defendant as part of the two-
pronged test articulated in Strickland v. Washington,” an appel-
late court reviews such legal determinations independently of
the lower court’s decision.”

(b) Analysis

[22,23] To prevail on a claim of ineffective assistance of
counsel under Strickland,* the defendant must show that coun-
sel’s performance was deficient and that this deficient perform-
ance actually prejudiced his or her defense.’! Claims of inef-
fective assistance of counsel raised for the first time on direct
appeal do not require dismissal ipso facto; the determining
factor is whether the record is sufficient to adequately review
the question.®

We conclude that the record is not sufficient to address
Sellers’ claim of ineffective assistance of counsel. Even
though we have found no plain error with reference to
instructions Nos. 22 and 24, Sellers has not had a full eviden-
tiary opportunity to present the alleged deficiencies of coun-
sel for failing to object to the instructions. Conversely, there
certainly could have been valid strategic reasons for Sellers’
trial counsel to withhold objections to one or both of instruc-
tions Nos. 22 and 24. Without the benefit of a more complete
record, we decline to evaluate Sellers’ claim of ineffective
assistance of counsel.

V. CONCLUSION
For the foregoing reasons, we find no merit to Sellers’
assignments of error and affirm the judgment of the dis-
trict court.
AFFIRMED.

B Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

2 Moyer, supra note 27.

30 Strickland, supra note 28.

31 State v. Jones, 274 Neb. 271, 739 N.W.2d 193 (2007).
2 4.
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Heavican, C.J., ConNoLLy, GERRARD, STEPHAN, and
McCorMACK, JJ.

HEeavican, C.J.
INTRODUCTION

Nebraska Municipal Power Pool (NMPP) appeals from a
final judgment granted by the Lancaster County District Court
in favor of the City of Falls City, Nebraska (Falls City). J.
Gary Stauffer, John Harms, Evan Ward (collectively individ-
ual defendants), and Central Plains Energy Project (CPEP),
defendants-appellees, have cross-appealed. Falls City cross-
appeals. The American Public Energy Agency (APEA) settled
its suit, and its claims are no longer a part of this case. We
reverse the decision of the district court and remand the cause
with directions to dismiss.

FACTS

NMPP was created in 1975 as a nonprofit corporation with
the purpose of idea generation, research, analysis, administra-
tion, and the creation of other entities to carry out these activi-
ties. NMPP has a 16-member board of directors made up of
representatives from the participating municipalities. Falls City
is a member of NMPP.

The first entity created by NMPP in 1981 was the Municipal
Energy Agency of Nebraska (MEAN), under the Municipal
Cooperative Financing Act, see Neb. Rev. Stat. §§ 18-2401 to
18-2485 (Reissue 2007 & Cum. Supp. 2008). NMPP created
MEAN in order to obtain efficient sources of electricity for
participating communities. The National Public Gas Agency
(NPGA) was created in 1991 by NMPP in order to secure
natural gas for the participating municipalities. NPGA is an
interlocal agency created under the Interlocal Cooperation Act,
see Neb. Rev. Stat. §§ 13-801 to 13-827 (Reissue 2007 & Cum.
Supp. 2008). NPGA is governed by a board of directors made
up of a representative from each of the NPGA-member munici-
palities, including Falls City. Both MEAN and NPGA require
their members to also be members of NMPP.

NMPP provides all the strategic planning and staffing serv-
ices for NPGA and MEAN. Other than an executive direc-
tor, who is employed jointly by NPGA and MEAN, neither
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organization has employees. NMPP’s budgeting process is
administered through a joint operating committee, which con-
sists of representatives from NMPP, NPGA, and MEAN. At
the beginning of each year, the amount of time each NMPP
employee will devote to a particular organization is estimated
and expenses are then allocated among the organizations.

In 1995, NMPP, NPGA, and MEAN created APEA, another
interlocal agency. APEA was intended to finance bonds through
which natural gas was purchased. APEA remained separate
from the joint operating committee and had its own staff, but
sometimes utilized NMPP staff for various projects.

APEA issued bonds and purchased gas through a series of
“prepays.” A prepay involves the purchase of a large supply
of natural gas to be delivered in the future. The goal is to pur-
chase a large amount of natural gas at a lower price than index,
or market, price. The bonds used to pay for the gas are tax
exempt as long as municipal entities purchase the gas later. As
the gas is delivered and paid for by the end user, the proceeds
are used to repay the principal and interest on the bonds.

In addition to these entities, the individual defendants
involved all work with or are involved with NMPP, NPGA,
or APEA in some capacity. Stauffer joined NMPP as deputy
executive director in 2003, then became executive director of
NPGA and MEAN in April 2005. The executive director is an
employee of NPGA and MEAN and has a joint employment
contract with NMPP, NPGA, and MEAN. Harms is employed
by NMPP, and his role is in purchasing and delivering natural
gas to communities; Harms is also the chief operating officer
of NPGA. Harms’ salary expense is totally allocated to NPGA.
Ward began employment with APEA as a consultant, then as
executive vice president. Ward’s role was in bond financing. He
became the director of capital strategies of NMPP in 2003, and
he served NPGA in the same capacity.

From the record, it is undisputed that there were per-
sonal conflicts between Roger Mock, president of APEA, and
Stauffer, Harms, and Ward. There was also a controversy
as to whether APEA should continue to run independently.
In September 2004, the joint operating committee, NPGA,
and MEAN’s executive committee brought APEA under the
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direction of the executive director of NMPP. Three months
later, those orders were rescinded and APEA resumed its inde-
pendent operations.

It is also undisputed that in the summer of 2004, one of the
contracted gas suppliers notified APEA, NMPP, and NPGA
that it would be unable to deliver gas. Stauffer testified that
the supplier’s failure to deliver gas led to a need to restructure
the revenue stream for NPGA. The supplier’s failure to deliver
ultimately led to a $50-million settlement with NPGA. NPGA
still needed to find a reliable supply of gas for its participating
municipalities, however.

NPGA did have other prepays, but the existing gas prepays
were structured so that the amount of gas purchased increased
over time. As the amount of gas purchased increased, so too
did the amount of surplus gas that had to be resold, although up
to the date of the trial, NPGA had always been able to sell the
surplus gas. The sale of the extra gas allowed NPGA to cover
its operating costs, and one of NPGA’s biggest buyers for sur-
plus gas was Metropolitan Utilities District (MUD).

When the board of directors for NPGA met in December
2004, the gas supplier’s projects had been terminated and
Harms recommended that the board restructure its gas portfo-
lio. Harms also recommended that NPGA take the necessary
time to explore all options, because NPGA had enough gas
reserves to do so. In addition, Harms and Ward gave a presen-
tation to the board about the alternatives to a prepay structure
for obtaining natural gas; this same presentation was later given
to a number of entities that might be willing to partner with
NPGA. The record is unclear as to whether Harms included
information about CPEP at all the presentations.

In February 2005, Mock, president of APEA, presented
a potential prepay to the NPGA board. The prepay spanned
10 years, and Mock believed that gas could be purchased at
10 cents below index. Mock also believed that the terms of
that agreement would mirror the terms of a 2003 agreement
between NPGA and APEA. Harms and Ward recommended
against accepting APEA’s offer, informing the board that there
were other, more competitive sources of gas. NPGA declined
APEA’s offer. A few months later, Harms held a workshop
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for the NPGA directors, wherein he argued that a 20-year
prepay had price advantages over a 10-year prepay. Harms
also suggested that a prepay structure which allowed NPGA
to purchase only the gas its members required would be more
efficient and that NPGA was currently required to buy more
gas than it could use under the terms of the APEA deal. After
that workshop, Mock again proposed the 10-year prepay, which
the board again rejected.

At the NPGA board meeting in May 2005, the NPGA con-
sidered proposals from APEA and the Goldman Sachs Group,
Inc. Harms recommended against the APEA prepay once again,
because he felt NPGA had more gas than it could use, but sug-
gested accepting the offer from the Goldman Sachs Group if
NPGA chose to do a prepay, because its discount was greater.
A director of NPGA then moved to accept APEA’s proposal,
but the vote failed after legal counsel for NMPP stated that the
proposed prepay might violate new Internal Revenue Service
regulations.

Harms held a workshop for NPGA board members on April
24, 2006, stating in a memorandum to the members that he
wanted to discuss CPEP and the value of becoming a member
of CPEP. Whereas APEA bought large quantities of gas and
then resold unused portions, CPEP’s goals were to purchase
just the amount required by the participants of the project at
the lowest possible price. At the workshop, Harms recom-
mended that NPGA consider membership in CPEP, because it
could benefit from being a buyer, particularly if it partnered
with MUD. As a partner with MUD, NPGA would benefit from
MUD’s large volume purchases to get a better rate. Harms pre-
sented two options: administer the program and/or buy gas as a
member. The board took no formal action at that time.

The Falls City City Council authorized Falls City to bring
suit against the individual defendants, NMPP, and CPEP shortly
after the April 24, 2006, meeting. Falls City did not disclose its
decision to sue at that time, and Falls City’s representative con-
tinued to attend board meetings of NPGA. Falls City later filed
suit on October 27, 2006.

Meanwhile, the option of joining CPEP was again brought
to NPGA’s attention at a meeting in July 2006, but no formal
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action was taken. At that meeting, the NPGA board spent much
of its time discussing withdrawing from APEA. A month later,
Harms informed the NPGA board of directors that MUD and
the Cedar Falls, Iowa, utility district, as members of CPEP,
were planning to do a 20-year prepay transaction. No formal
action was taken by the NPGA board at that time. MUD and
Cedar Falls later completed the prepay transaction at a highly
competitive price. The NPGA and MEAN boards of directors
decided to withdraw from APEA in August 2006.

NPGA completed its withdrawal from APEA on February
26, 2007. NPGA, MEAN, and APEA entered into a written
agreement governing NPGA and MEAN’s withdrawal, as well
as the disposition of the entities’ equity in APEA. APEA was
allowed to retain approximately $3.5 million in equity. APEA
was also allowed to keep the prior claim it had filed against
Stauffer and Ward, but was required to pay NPGA and MEAN
85 percent of any recovery. NPGA released NMPP and its indi-
vidual officers from all claims, however.

In its complaint, Falls City claimed that NMPP had breached
its contract with NPGA and its individual members. Falls City
alleged that Stauffer, Harms, and Ward, along with others,
violated their fiduciary duties to NPGA by investigating the
possibility of forming a new entity, CPEP. Falls City claimed
that the formation of CPEP violated the individual defendants’
responsibilities to the individual members of NPGA, including
Falls City. Falls City further alleged that the individual defend-
ants took APEA’s proprietary prepay information and utilized it
in CPEP’s business plan, that they conspired to deprive APEA
and NPGA of business opportunities, and that the conspiracy
resulted in damages to Falls City. Falls City cited the possible
prepay presented to the NPGA board in February 2005 by
Mock as the lost business opportunity.

NMPP argues that the NPGA board was aware of its inves-
tigation into alternatives to natural gas prepays and that the
investigation was authorized. NMPP and the individual defend-
ants insisted that the boards had been informed of the pos-
sibility of creating CPEP and that rejecting the APEA prepay
was a business decision. NMPP and the individual defendants
claimed that Falls City did not have standing to sue in its own
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right as a member of NPGA, or on behalf of NPGA, and that
the Interlocal Cooperation Act did not grant Falls City the right
to sue. The individual defendants argued they were protected
by the Political Subdivisions Tort Claims Act as employees of a
political subdivision and that the release signed between NPGA
and APEA applied to them and to NMPP.

After a bench trial, the district court dismissed two of the
individual defendants. The district court also found that Falls
City had failed to prove the breach of contract claim against
NMPP and dismissed that claim. The district court entered
judgment in favor of Falls City and against Stauffer, Harms,
and Ward on its claim of breach of fiduciary duty and its
claim of conspiracy. Falls City received a damage award for
$628,267.90, and the district court entered an injunction against
Stauffer, Harms, and Ward precluding them from participating
in any of CPEP’s prepaid gas activities. The district court also
required NMPP to disgorge payments from CPEP for the per-
formance of services for CPEP.

ASSIGNMENTS OF ERROR

NMPP assigns, consolidated and restated, that the district
court erred in (1) finding that Falls City had legal standing to
sue, (2) finding that the individual defendants were not exempt
under the Political Subdivisions Tort Claims Act, (3) finding
that the legal release signed by NPGA did not release NMPP
and the individual defendants, (4) finding that there was a con-
spiracy among the individual defendants and NMPP to breach
their fiduciary duty, (5) finding that NPGA and Falls City were
damaged by NMPP’s actions, and (6) exceeding the scope of
its authority by entering an injunction against NMPP and the
individual defendants.

The individual defendants assign in their cross-appeal, con-
solidated and restated, that the district court erred in (1) finding
that a member of an interlocal agency has the right to sue on
behalf of the interlocal agency and (2) awarding damages to
Falls City.

CPEP assigns in its cross-appeal that the district court erred
in declining to hold that the February 26, 2007, withdrawal
agreement effectively barred the claims asserted by Falls City.
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In its cross-appeal, Falls City assigns that the district court
erred in (1) finding that sovereign immunity bars its action
against CPEP, (2) finding that Falls City did not adequately
prove its contract claim against NMPP, (3) finding that Falls
City cannot bring a derivative claim on behalf of NPGA, and
(4) limiting Falls City’s damages to a 5-year period of time.

STANDARD OF REVIEW

[1] In an appeal of an equity action, an appellate court tries
factual questions de novo on the record and reaches a conclu-
sion independent of the findings of the trial court, provided
that where credible evidence is in conflict on a material issue
of fact, the appellate court considers and gives weight to the
fact that the trial judge heard and observed the witnesses and
accepted one version of the facts rather than another.!

[2] Statutory interpretation is a matter of law in connection
with which an appellate court has an obligation to reach an
independent, correct conclusion irrespective of the determina-
tion made by the trial court.?

ANALYSIS

The determinative issue in this case is whether Falls City
has standing to bring this suit in its own behalf and on behalf
of NPGA. In its order, the district court stated that “Falls
City cannot bring an action on behalf of other members of
NPGA” but that Falls City could “acquir[e] for its own benefit
remedies for breaches of duties owed to NPGA.” The district
court stated that “each member of NPGA is a separate political
subdivision of the State of Nebraska and there ha[d] not been
a lawful delegation to Falls City to act on behalf of the other
members.” Therefore, Falls City could not bring suit on behalf
of the others. The district court determined that “the purpose
of the [interlocal] agreement is to permit Falls City to exercise
its power and authority.” The district court also stated that
“the relationships established by interlocal agreements are not

' ProData Computer Servs. v. Ponec, 256 Neb. 228, 590 N.W.2d 176
(1999).

2 Japp v. Papio-Missouri River NRD, 271 Neb. 968, 716 N.W.2d 707
(2006).
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delegations of authority and power by the individual member,
but a cooperative and joint exercise of powers possessed by
the individual members.” While we agree that an interlocal
agreement creates the opportunity for a cooperative and joint
exercise of powers, it also necessarily involves a delegation
of authority.

[3] The purpose of the Interlocal Cooperation Act is “to
permit local governmental units to make the most efficient use
of their taxing authority and other powers by enabling them
to cooperate with other localities on a basis of mutual advan-
tage and thereby to provide services and facilities.”” Under
§ 13-804(2), any two or more public agencies may enter into
agreements with one another for joint or cooperative action
under the Interlocal Cooperation Act. An interlocal agreement
must specify its duration, general organization, and purpose,
among other things.*

In the event that an agreement made pursuant to this
section creates a joint entity, such joint entity shall be
subject to control by its members in accordance with the
terms of the agreement; shall constitute a separate public
body corporate and politic of this state, exercising public
powers and acting on behalf of the public agencies which
are parties to such agreement; and shall have power (a)
to sue and be sued, (b) to have a seal and alter the same
at pleasure or to dispense with its necessity, (c) to make
and execute contracts and other instruments necessary
or convenient to the exercise of its powers, and (d) from
time to time, to make, amend, and repeal bylaws, rules,
and regulations . . . .}

[4,5] The district court’s decision in this case rests on the
assumption that Falls City could not enter into a contract that
would prevent Falls City from later suing to protect its own
interests or to exercise its powers. However, the Interlocal
Cooperation Act allows a political subdivision to enter into a

3§ 13-802.
4§ 13-804(3).
3§ 13-804(6).
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contract to form an interlocal agency that will act on its behalf.
And an interlocal agency, as a creature of statute, is bound
by the statute creating it and has only the rights and remedies
granted to it under the statute.®

[6] Under § 13-804(6), a joint entity created under the
Interlocal Cooperation Act is subject to the control of its
members in accordance with the agreement. The question
then becomes whether Falls City is allowed to bring suit as a
member of an interlocal agency under the agreement Falls City
signed. Under the bylaws of NPGA, the business and affairs
of NPGA are to be managed by the board of directors. As a
charter member, Falls City had a representative on the board
of directors and the right to cast a vote. The bylaws authorize
the executive director to enter into any contracts or instruments
to which he or she is authorized by the board of directors. If
NPGA is dissolved, the assets are to be converted to cash and
distributed to members in good standing. As a charter member,
Falls City is to receive 18.762 percent of the equity balance
should NPGA be dissolved.

The interlocal agreement, as signed by Falls City, recites that
“[t]he Participants desire to study and evaluate on a continuing
basis the benefits that may result to the Participants and their
residents from the coordination of gas resources and facilities™;
“to enter into an interlocal agreement pursuant to which the
Participants, among other objectives, will cooperate mutually
to assure an economical supply of firm or interruptible gas to
meet their respective local requirements”; and “to create a joint
entity to exercise public powers and to act on the behalf of the
Participants for the purposes set forth in such interlocal agree-
ment.” One of the purposes of the NPGA was to “attain maxi-
mum practicable economy to the Participants.” The interlocal
agreement also lists the privileges and powers granted to an
interlocal agency under the Interlocal Cooperation Act, such as
the power to sue and be sued, to have a seal and alter the same,
to make and execute contracts and other instruments, and to
make and amend its bylaws.

® See Kosmicki v. State, 264 Neb. 887, 652 N.W.2d 883 (2002).
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No case law exists as to whether a member of an interlo-
cal agency may bring a suit under these circumstances, but as
previously noted, an interlocal agency is a creature of statute.’
The interlocal statutes do not speak directly to this issue, but
the plain language of the statute allows a public entity to join
an interlocal agency in order to provide services and/or meet
obligations.® The interlocal agreement signed by Falls City
gave NPGA the power to sue and be sued but says nothing
about the ability of its members to sue on behalf of NPGA, or
in its own behalf. In fact, the interlocal agreement gives power
and authority to make such decisions to the board of direc-
tors, which included a representative from Falls City. Under
the interlocal agreement, Falls City had one vote on the board
and the option to withdraw from NPGA if it was unhappy with
the decisions that were made. The record demonstrates that
the board of directors made a policy decision when it chose
to turn down the offered prepay and explore other alternatives.
Nothing in the interlocal agreement would allow a participant
to sue on behalf of NPGA.

[7,8] In addition, we note that Falls City is essentially ask-
ing that NPGA be treated as a private corporation when it is an
interlocal agency and is more akin to a quasi-municipal corpo-
ration. Nebraska has recognized various limited-purpose enti-
ties as quasi-municipal corporations, such as building commis-
sions,” sanitary and improvement districts,'® school districts,!!
and reclamation districts.'?> Quasi-municipal corporations are
public entities, and public entities serve the public good, as

7 See, e.g., Jacobson v. Solid Waste Agency of Northwest Neb., 264 Neb.
961, 653 N.W.2d 482 (2002); Kosmicki v. State, supra note 6.

8 See Roggasch v. Region IV Ofc. of Developmental Dis., 228 Neb. 636, 423
N.W.2d 771 (1988).

® Dwyer v. Omaha-Douglas Public Building Commission, 188 Neb. 30, 195
N.W.2d 236 (1972).

10" Rexroad, Inc. v. S.I.D. No. 66, 222 Neb. 618, 386 N.W.2d 433 (1986).

" School Dist. No. 8 v. School Dist. No. 15, 183 Neb. 797, 164 N.W.2d 438
(1969).

12 Nebraska Mid-State Reclamation District v. Hall County, 152 Neb. 410, 41
N.W.2d 397 (1950).
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do public officials.”® In order to have standing, a litigant must
assert the litigant’s own legal rights and interests and cannot
rest his or her claim on the legal rights or interests of third par-
ties,'* in this case, NPGA.

[9-11] We note that the character of an interlocal agency
such as NPGA, like that of a quasi-municipal corporation, “is
twofold—in the exercise of its governmental functions, as a
subdivision of the government, and as a private corporation,
enjoying powers and privileges conferred for its own benefit.”!s
A distinguishing feature of a municipal or quasi-municipal
corporation, or interlocal agency, is that “it is not only a body
corporate but also a body politic, the components of which,
the corporators, are endowed with the right to exercise in
their collective capacity a portion of the political power of the
state.”!® As such, profit-seeking entities operate under different
principles than does a municipal or quasi-municipal corpora-
tion or interlocal agency, which may act for a broader political
purpose, seemingly in disregard of the best fiscal interests of
the entity. Interlocal agencies entrusted with a duty to the pub-
lic at large are not judged under the same principles governing
private, for-profit corporations. And when a decision has been
entrusted to the discretion of a public officer or board, that
decision will not ordinarily be reviewed by the courts.!”

In its brief, Falls City asks that we apply corporate law, even
while asserting that NPGA is not a corporation. Essentially,
Falls City has asked to be treated as though it is a shareholder
bringing a derivative lawsuit. As a member of an interlocal

13 See State ex rel. NSBA v. Douglas, 227 Neb. 1, 416 N.W.2d 515 (1987).
% In re Petition of SID No. 1, 270 Neb. 856, 708 N.W.2d 809 (2006).

151 William Meade Fletcher, Fletcher Cyclopedia of the Law of Corporations
§ 60 at 389 (perm. ed., rev. vol. 2006).

161 Eugene McQuillin, The Law of Municipal Corporations § 2.07.10 at 145
(John H. Silvestri & Mark S. Nelson eds., rev. 3d ed. 1999). See, also,
Kennelly v. Kent County Water Authority, 79 R.1. 376, 89 A.2d 188 (1952);
Matthews v. Wenatchee Heights Water, 92 Wash. App. 541, 963 P.2d 958
(1998).

17 See, Mtr. of Duallo Realty v. Silver, 32 Misc. 2d 539, 224 N.Y.S.2d 55
(1962); Jones v. Hospital, 1 N.C. App. 33, 159 S.E.2d 252 (1968).
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agency, however, Falls City delegated the power and respon-
sibility of providing natural gas to its citizens to NPGA. In
this case, Falls City does not have standing to sue because
neither NMPP nor the individual defendants owed it any fidu-
ciary duties.

We find that neither the Interlocal Cooperation Act nor the
agreement Falls City signed when it joined NPGA granted Falls
City the right to bring suit against NMPP or the individual
defendants. NPGA is a public body, and its duties are owed to
the public. Therefore, Falls City did not have standing to bring
this cause of action and the action must be dismissed. Because
Falls City did not have standing to bring this claim, we need
not address the other assignments of error or the cross-appeals
filed by either the individual defendants or CPEP.

CONCLUSION

As an interlocal agency, NPGA is a creature of statute, and
Falls City is a member of the interlocal agency. Falls City
signed the interlocal agreement giving the board of directors of
NPGA power to make business decisions on its behalf. Neither
the Interlocal Cooperation Act nor the agreement gives Falls
City standing to sue NMPP or the individual defendants. We
therefore find that Falls City had no right to bring this cause
of action, and we reverse, and remand to the district court with
directions to dismiss.

REVERSED AND REMANDED WITH DIRECTIONS.
WRIGHT and MILLER-LERMAN, JJ., not participating.

PHILIP PIERCE ET AL., APPELLANTS, V. PAUL DROBNY, PRESIDENT
OF THE BOARD OF EDUCATION OF KNox CouNTY ScHOOL
DistricT #0583, ET AL., APPELLEES.

777 N.W.2d 322

Filed January 15, 2010.  No. S-09-400.

1. Rules of the Supreme Court: Pleadings. Dismissal under Neb. Ct. R. Pldg.
§ 6-1112(b)(6) should be granted only in the unusual case in which a plaintiff
includes allegations that show on the face of the complaint that there is some
insuperable bar to relief.
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2. Pleadings: Appeal and Error. An appellate court reviews de novo a lower
court’s dismissal of a complaint for failure to state a claim.

3. : ____. When analyzing a lower court’s dismissal of a complaint for failure
to state a claim, an appellate court accepts the complaint’s factual allegations as
true and construes them in the light most favorable to the plaintiff.

4. Public Meetings: Voting. The Open Meetings Act is generally applicable to
public meetings at which policies are usually adopted by committees, and those
policies are usually not subject to a public election.

5. Trial: Voting: Appeal and Error. One cannot silently tolerate error, gamble on
a favorable result, and then complain that one guessed wrong. Similarly, one
cannot wait on the outcome of an election to decide whether to complain about a
preliminary error.

6. Voting. Once an election has been held, challenges to its outcome are properly
limited to matters that could compromise the accuracy of the results.

7. Schools and School Districts: Voting: Bonds. Neb. Rev. Stat. § 10-707 (Reissue
2007), generally described, requires certification under oath of the procedures
and results of a bond election. It does not require certification of the preliminary
proceedings that led to the election, including the school board vote that called
for it.

Appeal from the District Court for Knox County: RoBERT B.
Ensz, Judge. Affirmed.

Thomas H. DeLay, of Jewell, Collins, DelLay, Flood &
Doele, for appellants.

John F. Recknor and Randall Wertz, of Recknor, Wertz &
Associates, and Mark D. Fitzgerald, of Fitzgerald, Vetter &
Temple, for appellees.

Heavican, C.J., WRicHT, CoNNOLLY, GERRARD, STEPHAN,
McCorMAcK, and MILLER-LERMAN, JJ.

McCoRMACK, J.
NATURE OF CASE

Philip Pierce, along with several other Knox County School
District residents (collectively referred to as “the Residents”)
filed a complaint against Knox County School District No.
0583, its board of education, and Paul Drobny in his capac-
ity as the president of the board (collectively referred to as
“the School Board”), alleging violations of the Open Meetings
Act (OMA)' with respect to the issuance of school bonds. The

! Neb. Rev. Stat. §§ 84-1407 through 84-1414 (Reissue 2008).
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School Board moved to dismiss the complaint, claiming that
it failed to state a claim upon which relief could be granted.
The court granted the School Board’s motion to dismiss, and
the Residents perfected this appeal. The issue presented in this
appeal is whether the Residents waived their claims by failing
to challenge the election that approved the bond issue.

BACKGROUND

The Residents alleged in their complaint that the School
Board substantially violated the OMA by holding secret meet-
ings, without notice, agenda, or public participation. They
alleged that these secret meetings occurred before the passage
of any resolution and that at the meetings, facility reviews were
discussed, new construction was discussed and reviewed, and
bond issues were discussed and voted upon as the preferred
funding for the construction of new school buildings. Then, on
August 20, 2008, the School Board publicly met and passed a
resolution which authorized a special election for the issuance
of bonds for the construction of a new school.

Although the Residents were presumably aware of the
alleged violations during the preliminary stages leading to
the resolution, they did not file any action against the School
Board and instead waited to see if the bonds would pass in the
public election. On November 4, 2008, an election was held at
which the electors voted in favor of issuing bonds for the new
school construction. However, no bonds have actually been
issued yet.

The Residents filed their complaint on January 22, 2009.
The complaint did not plead a claim under the election contest
statutes. Instead, the Residents asked for an order under the
OMA declaring the August 20, 2008, resolution void. Their
claim would have been timely under the OMA.?

But in their complaint, the Residents further alleged that
the November 4, 2008, vote in favor of the bonds was a direct
result of the illegal secret meetings of the School Board and
was, like the August 20 resolution, also void. Based on that
allegation, the district court concluded that the Residents’ suit

2 See § 84-1414.
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was simply an election contest® and that because the Residents
did not file suit within the time period specified by the elec-
tion contest statutes, their complaint was untimely. Further, the
court explained that a judgment voiding the resolution would
be merely advisory, as the election had been held and the bond
issue adopted.

Accordingly, the district court dismissed the complaint with-
out leave to amend. The Residents appealed. We moved the
appeal to our docket pursuant to our statutory authority to regu-
late the caseloads of the appellate courts of this state.*

ASSIGNMENTS OF ERROR

The Residents argue, consolidated and restated, that the
district court erred in dismissing the complaint with preju-
dice because (1) the facts pleaded in the complaint establish
violations of the OMA, and a declaration as such would not
constitute an advisory opinion; (2) the court’s failure to allow
the Residents an opportunity to amend was an abuse of discre-
tion; and (3) the Residents have a legally cognizable interest in
enforcing the relief provided by the OMA.

STANDARD OF REVIEW

[1-3] Dismissal under Neb. Ct. R. Pldg. § 6-1112(b)(6)
should be granted only in the unusual case in which a plaintiff
includes allegations that show on the face of the complaint
that there is some insuperable bar to relief.> An appellate court
reviews de novo a lower court’s dismissal of a complaint for
failure to state a claim.® When analyzing a lower court’s dis-
missal of a complaint for failure to state a claim, an appellate
court accepts the complaint’s factual allegations as true and
construes them in the light most favorable to the plaintift.”

3 See Neb. Rev. Stat. § 32-1101 (Reissue 2008).
4 Neb. Rev. Stat. § 24-1106(3) (Reissue 2008).

5 Crane Sales & Serv. Co. v. Seneca Ins. Co., 276 Neb. 372, 754 N.W.2d
607 (2008).

6 Id.
" Id.
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ANALYSIS

The Residents assert that the district court erred in dismiss-
ing their complaint without leave to amend for failure to state
a claim. They maintain that this suit is not an election contest
and that to the extent their complaint indicated they were
attempting an election contest, they should be allowed to strike
it. Instead, the Residents explain, they seek an order under
§ 84-1414 voiding the August 20, 2008, resolution to submit
the issue through a public election.

But the Residents do not clearly explain how they would
benefit from such an order now that the election has been held.
They indicate that they might next seek an order enjoining the
issuance of the bonds. The Residents maintain that passing
a valid resolution to submit the bond issue to the electors is
a mandatory condition precedent to a vote upon issuance of
bonds and that because the resolution was allegedly based on
information obtained in violation of the OMA, no bonds may
be issued.

At the outset, we find little merit to the Residents’ attempts
to characterize their claim as a challenge to a bond issue instead
of as a challenge to the election at which the bond issue was
approved. The Residents’ goal may be to prevent the issuance
of the bonds, but they seek to enjoin it based on an alleged
defect in the preliminary stages in the process leading up to
the election. The real question in this case is whether, once an
election takes place, a challenge under the OMA to preliminary
stages leading up to the election is effectively subsumed by
the election contest provisions of Neb. Rev. Stat. §§ 32-1101
through 32-1117 (Reissue 2008). We hold that an election con-
test is the exclusive remedy under such circumstances and that
a separate challenge under the OMA does not exist once the
issue is voted upon by the public.?

A similar issue was addressed by this court in Eriksen
V. Ray.’ In Eriksen, we held that an election contest under

8 See, Eriksen v. Ray, 212 Neb. 8, 321 N.W.2d 59 (1982); Murphy v. Holt
County Committee of Reorganization, 181 Neb. 182, 147 N.W.2d 522
(1966).

° Eriksen v. Ray, supra note 8.
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§ 32-1101 was the exclusive method to challenge a school reor-
ganization once that reorganization was voted upon in a public
election. The taxpayers in Eriksen alleged that in the prelimi-
nary stages leading up to the election, the county superintend-
ent had failed to give notice of the filing of the maps and the
statement of a proposed plan calling for a merger, as required
by the school organization and reorganization statutes.'” The
proposed plan eventually led to a resolution calling for a bond
election asking the voters whether bonds should be issued for
a new elementary school in conjunction with a reorganization
plan. The electors approved the bond and its corresponding
reorganization plan.

We explained that it was the election that actually caused
the reorganization to take place. While the voters could have
brought an appropriate action before the election was held,
once the election had been held, absent evidence of fraud or
evidence that a voter was prevented from expressing his or her
free will at the poll, “preliminary requirements concerning the
giving of notice . . . or the manner in which the election is to
be held, are merely directory and not jurisdictional.”!! In other
words, we reasoned that after an election has been held, only
challenges directed at the fairness of the election remained
cognizable.

Thus, we explained that although a taxpayer might be able
to bring other appropriate statutory actions before an election is
held, the election contest statutes provide the exclusive method
to challenge the action once an election has taken place. To
hold otherwise, we said, would thwart the goals of § 32-1101
and its limited statute of limitations “designed specifically for
the purpose of attempting to provide certainty to government
and to determine as quickly as possible whether in fact the will
of the people is to be carried out.”'> We concluded: “Regardless
of how [the taxpayers] may choose to characterize their action
in the instant case, it was indeed a suit to contest the special

10 See id.
N 7d. at 13, 321 N.W.2d at 63.
12 14 at 15, 321 N.W.2d at 63.
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election and as such should have been brought as an elec-
tion contest . . . .”"

[4] We have never before specifically addressed the relation-
ship of the election contest statutes to actions under the OMA.
As the Residents point out, the OMA sets forth an action to
void a resolution, an action that is arguably more specific than
that brought by the taxpayers in Eriksen under the declara-
tory judgment act.'* Nevertheless, we find much of the same
reasoning applies. The OMA is generally applicable to public
meetings at which policies are usually adopted by committees,
and those policies are usually not subject to a public election.'
But § 32-1101 provides that “[s]ections 32-1101 to 32-1117
shall apply to contests of any election” and that such contests
encompass “any proposition submitted to a vote of the people.”
(Emphasis supplied.) We reasoned in Eriksen that it is the
nature of the relief sought, not the underlying defect alleged,
that determines whether the election contest statutes are impli-
cated. The relief sought here is clearly the undoing of the effect
of the election. And, as Eriksen suggests, the election contest
statutes are the only statutory means for doing so.

[5,6] And, as pointed out in Eriksen, there are also particular
public policy reasons to limit challenges to election results to
the election contest provisions. We have often said that one
cannot silently tolerate error, gamble on a favorable result,
and then complain that one guessed wrong.'® Similarly, one
cannot wait on the outcome of an election to decide whether
to complain about a preliminary error. We conclude that once
an election has been held, challenges to its outcome are prop-
erly limited to matters that could compromise the accuracy of
the results.

3 Id. at 14, 321 N.W.2d at 63.

14 See, Neb. Rev. Stat. § 25-2001 (Reissue 2008); § 84-1414; Eriksen v. Ray,
supra note 8.

15 See, Marks v. Judicial Nominating Comm., 236 Neb. 429, 461 N.W.2d 551
(1990); Eriksen v. Ray, supra note 8; Murphy v. Holt County Committee of
Reorganization, supra note 8.

16 See, e.g., Mooney v. Gordon Memorial Hosp. Dist., 268 Neb. 273, 682
N.W.2d 253 (2004).
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Thus, while the Residents have filed a timely claim under the
OMA, they have failed to state a claim upon which relief can
be granted. The relief they ultimately seek is the invalidation of
the election results, and the only statutory means for invalidat-
ing an election is found in §§ 32-1101 through 32-1117.

[7] In their reply brief, the Residents also argue that they are
challenging the postelection ability of the School Board to cer-
tify the bonds under Neb. Rev. Stat. § 10-707 (Reissue 2007).
Contrary to the Residents’ suggestion, we find this statute
wholly inapplicable to the process leading to the resolution to
hold an election. Section 10-707, generally described, requires
certification under oath of the procedures and results of a bond
election. It does not require certification of the preliminary
proceedings that led to the election, including the school board
vote that called for it. We express no view on whether the
inability to comply with § 10-707 might, under other circum-
stances, warrant judicial relief. It is sufficient to say that in this
case, the Residents’ allegations do not implicate the require-
ments of § 10-707.

We agree with the district court that the Residents have no
remedy under the OMA or any other statutory provisions which
they argue might be applicable. Amendment of the complaint
would not cure this defect. Therefore, we find no merit to any
of the Residents’ assignments of error.

CONCLUSION
We conclude that the Residents’ complaint was properly dis-
missed without leave to amend for failure to state a claim. The
judgment of the district court is affirmed.
AFFIRMED.
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DonNNA BAMFORD AND DoNNA BAMFORD AS SPECIAL
ADMINISTRATOR OF THE ESTATE OF JAMES W. BAMFORD,
DECEASED, APPELLEE AND CROSS-APPELLANT, V.
BAMFORD, INC., A NEBRASKA CORPORATION,
APPELLEE, AND JEFFREY L. ORR, TRUSTEE,

ET AL., APPELLANTS AND CROSS-APPELLEES.

777 N.W.2d 573

Filed January 22, 2010.  No. S-09-060.

Summary Judgment. Summary judgment is proper if the pleadings and admis-
sible evidence offered at the hearing show that there is no genuine issue as to any
material facts or as to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of law.

Summary Judgment: Appeal and Error. In reviewing a summary judgment, the
court views the evidence in the light most favorable to the party against whom
the judgment was granted, and gives that party the benefit of all reasonable infer-
ences deducible from the evidence.

Statutes: Judgments: Appeal and Error. The meaning of a statute is a question
of law. When reviewing a question of law, an appellate court resolves the question
independently of the conclusion reached by the trial court.

Corporations. Neb. Rev. Stat. § 21-2067 (Reissue 2007) provides generally that
one or more shareholders of a corporation may create a voting trust, which con-
fers on the trustee the right to vote or otherwise act for them.

____. A voting trust becomes effective when the first shares subject to the trust
are registered in the trustee’s name.

____. A voting trust involves the transfer of a shareholder’s rights arising from
the shares to a trustee, who is authorized to vote the shares in the shareholder’s
place, while the legal title to the shares remains with the shareholder.

____. Three criteria generally are recognized for a voting trust: (1) The voting
rights of the stock are separate from the other attributes of ownership, (2) the vot-
ing rights granted are intended to be irrevocable for a definite period of time, and
(3) the principal purpose of the grant of voting rights is to acquire voting control
of the corporation.

Statutes: Legislature: Public Policy. It is the function of the Legislature,
through the enactment of statutes, to declare what is the law and public policy of
this state.

Contracts: Public Policy. A contract which is clearly contrary to public policy
is void.

Corporations: Contracts: Time. In order to be valid, a voting trust agreement
must, by its terms, be limited to a period of 10 years or less, or it must be clear
from the terms and provisions of the agreement that the voting trust will termi-
nate in 10 years or less.

Corporations: Contracts. An appointment made irrevocable under Neb. Rev.
Stat. § 21-2060(4) (Supp. 2009) is revoked when the interest with which it is
coupled is extinguished.
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12.  Corporations: Statutes. Although Neb. Rev. Stat. § 21-2060(4) (Supp. 2009)
lists several examples of “appointments coupled with an interest,” these examples
are not exhaustive and other arrangements may also be held to be “coupled with
an interest.”

13.  Corporations: Words and Phrases. A power coupled with an interest is a power
or authority to do an act, accompanied by or connected with an interest in the
subject or thing itself upon which the power is to be exercised, the power and
interest being united in the same person.

14.  Corporations. For a proxy to be coupled with an interest, the power to vote stock
should be beneficial to the proxyholder. Simply being compensated for being the
proxyholder is not sufficient.

15. ____. The necessary interest of the proxyholder is a proprietary incentive, or
comparable security need, to maximize the overall welfare of the corporation so
that abuse of the power is rendered highly unlikely.

Appeal from the District Court for Buffalo County: Joun P.
IcENOGLE, Judge. Affirmed.

Shawn D. Renner, Kevin J. Schneider, Keith T. Peters, and
Bren H. Chambers, of Cline, Williams, Wright, Johnson &
Oldfather, L.L.P., for appellants.

Michael L. Johnson, of Leininger, Smith, Johnson, Baack,
Placzek & Allen, for appellee.

HEeavican, C.J., ConNOLLY, GERRARD, STEPHAN, McCORMACK,
and MILLER-LERMAN, JJ.

GERRARD, J.
NATURE OF CASE

James W. Bamford founded Bamford, Inc. (Corporation),
and served as its president until his death. Before his death,
James executed the Bamford Irrevocable Voting Trust (Trust)
which transferred all of the voting rights of his Corporation
stock to the Trust and specified him as the sole voting trustee
until his death. James retained all the other incidents of stock
ownership. The Trust named successor trustees that did not
include Donna Bamford, James’ wife. And the Trust was to
continue as long as either James or Donna was alive. In other
words, the Trust was meant to permit Donna to inherit the
stock, but prevent her from voting it.

After James died, ownership of his stock was transferred to
Donna, and Donna filed this action against the Corporation,
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seeking to void or revoke the Trust. There are two primary
issues on appeal: first, whether the Trust is invalid because it
could extend for more than 10 years,' and second, whether the
Trust was effective as a grant of an irrevocable proxy.?

FACTS

James founded the Corporation, a heating and air-
conditioning contractor, in 1971, and served as president until
he died in 2005. Donna is James’ surviving spouse and worked
for the Corporation from the 1970’s until 2004, when she had
an argument with another longtime employee, Tom Davolt.
Charles Bamford, the son of James and Donna, worked as an
independent contractor for the Corporation and has served as
a director since July 1996. Charles, at James’ request, asked
Donna not to return to work after the argument. Shortly after,
Donna’s employment was terminated.

In August 2004, James told Jeffrey Orr, legal counsel for
James and the Corporation, that James was worried about the
longevity and continued success of the Corporation. James
expressed concern that if Donna obtained control of the
Corporation, she would fire key people because she felt she
had been mistreated when her job was eliminated. Orr dis-
cussed options with James, including “transferring the stock,
gifting the stock to the kids,” or creating a voting trust. Based
on those discussions, Orr prepared the Trust, to which the vot-
ing rights for all of James’ shares in the Corporation would be
transferred. James executed the Trust on October 15, 2004.

The Trust specified that James would remain the sole voting
trustee until his death. It designated Davolt and Orr as succes-
sor trustees, with Charles and James Votaw, the Corporation
accountant, to replace Davolt or Orr, respectively, if they were
unable to serve. The Trust provided that Donna receive a sal-
ary equal to her 2004 salary plus an annual adjustment based
on the Consumer Price Index. At the time the Trust was cre-
ated, James owned 798 shares of stock in the Corporation and
Davolt owned 25 shares. James’ shares were evidenced by

! See Neb. Rev. Stat. § 21-2067(2) (Reissue 2007).
2 See Neb. Rev. Stat. § 21-2060(4) (Supp. 2009).
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stock certificate No. 2, on which a note was affixed stating that
the “stock certificate is subject to the rights and restrictions
granted to the Bamford Irrevocable Voting Trust.”

After James’ death in June 2005, Orr, as personal represent-
ative of James’ estate, issued an instrument of distribution of
personal property to Donna. The document transferred all of
James’ shares of the Corporation stock to Donna. The county
court for Buffalo County appointed Donna as special adminis-
trator of James’ estate in order to maintain an action challeng-
ing the validity of the Trust.

On June 16, 2006, Donna sent the trustees and the
Corporation a notice of invalidity, revocation, or termination
of the Trust and demand for reissuance of her shares of the
Corporation stock. On October 12, Donna filed this declara-
tory judgment action on behalf of herself and as the special
administrator of James’ estate against the Corporation, Orr,
Charles, Votaw, and Davolt (collectively the Trustees). Davolt’s
shares of the Corporation were repurchased by the Corporation
on May 11, 2007, and Davolt retired on April 1, 2008. Davolt
died on June 9, and this action was revived against his per-
sonal representative.

Donna’s complaint sought a declaration that, among other
things, the Trust was void or, in the alternative, revocable.
Both sides filed motions for summary judgment. The district
court sustained Donna’s motion for summary judgment and
denied the Trustees’ motion. The court found that because the
Trust would not necessarily terminate within 10 years, it was
void and of no force or effect. In the alternative, the court
determined that to the extent the Trust was a proxy, it was
not irrevocable, such that Donna as the shareholder had the
right to revoke or terminate the Trust, and had done so. The
district court also ordered the Corporation to issue or reissue
stock certificates demonstrating that all outstanding shares of
the Corporation stock held by James have been transferred
to Donna.

ASSIGNMENTS OF ERROR
The Trustees assign that the district court erred in holding
that (1) the Trust is void because the trust document does not
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expressly limit its duration to 10 years and (2) the Trust is not
effective as an irrevocable proxy.

On cross-appeal, Donna assigns, restated, that the district
court erred in (1) failing to find the trust is illegal and void
because it failed to comply with the registration and notice
requirements of § 21-2067; (2) finding that James was not
the sole beneficiary of the trust and that therefore, it was not
invalid under the principle of merger; and (3) failing to hold
that a voting trust intended to take effect upon death is void
and, to the extent that the trust was a proxy, that it was revoked
by James’ death.

STANDARD OF REVIEW

[1,2] Summary judgment is proper if the pleadings and
admissible evidence offered at the hearing show that there is
no genuine issue as to any material facts or as to the ultimate
inferences that may be drawn from those facts and that the
moving party is entitled to judgment as a matter of law. In
reviewing a summary judgment, the court views the evidence
in the light most favorable to the party against whom the judg-
ment was granted, and gives that party the benefit of all reason-
able inferences deducible from the evidence.?

[3] The meaning of a statute is a question of law.* When
reviewing a question of law, an appellate court resolves the
question independently of the conclusion reached by the
trial court.’

ANALYSIS
[4,5] Section 21-2067 provides generally that one or more
shareholders of a corporation may create a voting trust, which
confers on the trustee the right to vote or otherwise act
for them.® The voting trust becomes effective when the first

3 Conley v. Brazer, 278 Neb. 508, 772 N.W.2d 545 (2009).

* Harvey v. Nebraska Life & Health Ins. Guar. Assn., 277 Neb. 757, 765
N.W.2d 206 (2009).

5 Curran v. Buser, 271 Neb. 332, 711 N.W.2d 562 (2006).
6§ 21-2067(1).
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shares subject to the trust are registered in the trustee’s name.’
Importantly, as will be discussed later, a voting trust “shall be
valid for not more than ten years after its effective date” unless
extended by the parties to it.?

[6] A voting trust has been described as a device whereby
persons owning stock with voting powers divorce the vot-
ing rights from the ownership, retaining the ownership to
all intents and purposes and transferring the voting rights to
trustees in whom the voting rights of all depositors in the trust
are pooled.’ Thus, a voting trust involves the transfer of a
shareholder’s rights arising from the shares to a trustee, who is
authorized to vote the shares in the shareholder’s place, while
the legal title to the shares remains with the shareholder.!

[7] Although statutes regulating voting trusts vary some-
what in their requirements for a valid voting trust, three cri-
teria generally are recognized for a voting trust: (1) The vot-
ing rights of the stock are separate from the other attributes
of ownership, (2) the voting rights granted are intended to be
irrevocable for a definite period of time, and (3) the princi-
pal purpose of the grant of voting rights is to acquire voting
control of the corporation.!' In this case, the Trust document
itself clearly separates the voting rights of the Bamford stock
from the other attributes of ownership, assigning James’ voting
rights to the Trust while James retained “all other incidents of
ownership.” The Trust was also expressly irrevocable. And it
was clear that the purpose of the Trust was to acquire voting
control of the Corporation, at the time of execution and after
James’ death.

In other words, the Trust was plainly a voting trust subject
to the voting trust statute. And because it was, it was subject to
the provision that unless extended, a voting trust is valid for no

7§ 21-2067(2).
8§ 21-2067(2) and (3).
® Oceanic Exploration Co. v. Grynberg, 428 A.2d 1 (Del. 1981).

19 In re Guardianship of Lombardo, 86 Ohio St. 3d 600, 716 N.E.2d 189
(1999).

W Jackson v. Jackson, 178 Conn. 42, 420 A.2d 893 (1979).
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more than 10 years after its effective date. We now turn to the
effect of that provision.

Trust Is Voip BEcAUSE It DoEs NoT EXPRESSLY
Livit Its DuratioN To 10 YEARS

The Trustees contend, contrary to the district court’s con-
clusion, that § 21-2067(2) limits the duration of a voting trust
to 10 years by operation of law, but does not require that the
voting trust document itself contain an express limitation of 10
years. There is no dispute that, at least potentially, the terms of
the trust would permit it to continue for a period exceeding 10
years. The question, then, is whether the effect of § 21-2067(2)
is to terminate the Trust after 10 years, barring an extension, or
whether the Trust was invalid from its inception.

In Christopher v. Richardson,"* the Pennsylvania Supreme
Court addressed that question. The issue in Christopher was
the validity of a voting trust that had been entered into in con-
nection with dealings between a company and its creditors.
The trust had no defined duration, but was to remain “‘in full
force and effect until all percentage payments . . . have been
paid in full.””"® The Pennsylvania voting trust statute in effect
at that time stated that two or more shareholders could “‘trans-
fer their shares to any corporation or person for the purpose
of vesting in the transferee or transferees all voting or other
rights pertaining to such shares for a period not exceeding
ten years. "'

The Pennsylvania Supreme Court stated that the statute was
a declaration of public policy and explained that in order to be
valid, a voting trust agreement must, by its terms, be limited
to a period of 10 years or less, or it must be clear from the
terms and provisions of the agreement that the voting trust
will terminate in 10 years or less.’> Applying that principle,
the court concluded that because the voting trust, by its terms,

12 Christopher v. Richardson, 394 Pa. 425, 147 A.2d 375 (1959).
3 Id. at 427-28, 147 A.2d at 376 (emphasis omitted).

4 Id at 427, 147 A.2d at 376, citing 1933 Pa. Laws 364 (emphasis
supplied).

15 Christopher, supra note 12.
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could remain in effect for a period exceeding 10 years, it
was void.'®

On the other hand, the Trustees rely on Lloyd v. McDiarmid,"
a 1937 case in which the Ohio Court of Appeals suggested that
a statutory 10-year limitation on the irrevocability of voting
trusts was read into the voting trust agreement. In that case, a
voting trust was to continue until the death of the trustor and
the sale of the stock by the successor trustees, which was to
occur “if possible” within 5 years of the trustor’s death. The
Ohio Court of Appeals reasoned that the statutory limitation
supplemented the agreement, finding “nothing in the language
of the agreement necessarily indicating an intention to go
beyond the statute.”'®

[8,9] We find the Pennsylvania Supreme Court’s reasoning
more persuasive, and more applicable to this case. It is the
function of the Legislature, through the enactment of statutes,
to declare what is the law and public policy of this state."” And
a contract which is clearly contrary to public policy is void.?
Section 21-2067 provides that a voting trust agreement cannot,
absent an extension, extend longer than 10 years. And contrary
to the Ohio Court of Appeals’ reasoning in Lloyd, the Trust
document in this case clearly does indicate an intention to go
beyond the statute, as its clear intent is to ensure that Donna
never exercise shareholder voting rights, regardless of how
long she survives James. To interpret the Trust to self-terminate
after 10 years would be to, in effect, reform the Trust in a man-
ner that is inconsistent with its provisions and purpose.

[10] Therefore, we conclude that in order to be valid, a vot-
ing trust agreement must, by its terms, be limited to a period of
10 years or less, or it must be clear from the terms and provi-
sions of the agreement that the voting trust will terminate in 10

1 1d.

7" Lloyd v. McDiarmid, 60 Ohio App. 7, 19 N.E.2d 292 (1937).

8 Jd. at 12, 19 N.E.2d at 294.

19 Wilke v. Woodhouse Ford, 278 Neb. 800, 774 N.W.2d 370 (2009).

20 See Millennium Solutions v. Davis, 258 Neb. 293, 603 N.W.2d 406
(1999).
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years or less.”! Because the Trust, by its terms, may remain in
effect for a period exceeding 10 years, it is void as against the
public policy expressed in § 21-2067(2).

TrusT Is NoT EFFECTIVE DESPITE
VIoLATION OF § 21-2067(2)

In a related argument, the Trustees argue that even if the
Trust is not valid as a voting trust, it was still an effective con-
veyance of James’ voting rights. In other words, the Trustees
contend that the Trust is an effective conveyance of James’
voting rights apart from § 21-2067, because, according to the
Trustees, § 21-2067 is not the exclusive means for creating a
voting trust. The Trustees suggest that where a trust is created
for purposes unrelated to those served by a voting trust statute,
the trust can be enforced even though it does not strictly com-
ply with the statute.

In support of their argument, the Trustees cite a Delaware
case, Oceanic Exploration Co. v. Grynberg,” in which the
court upheld a purchase agreement that included an assign-
ment of voting rights, despite the fact that it did not comply
with the requirements of the Delaware voting trust statute.
The court observed that the voting trust statute was intended
to regulate agreements by stockholders, but was not intended
to be all inclusive in the sense that it was designed to apply
to every set of facts in which voting rights are transferred
to trustees. Rather, the court explained that a voting trust is
a stockholder-pooling arrangement with the criteria that vot-
ing rights are separated out and irrevocably assigned for a
definite period of time to voting trustees for control purposes
while other attributes of ownership are retained by the deposit-
ing stockholders.?

In Oceanic Exploration Co., the court held that the test of
whether an arrangement is a voting trust which must comply
with the statutory requirements to be valid is whether the

2l See § 21-2067(2).
22 Oceanic Exploration Co., supra note 9.

23 See id.
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arrangement is sufficiently close to the purpose of the statute
as to warrant being subject to the statute. The court noted
many aspects of the agreement that were inconsistent with the
purpose of the statute, including that the agreement at issue in
that case was an internal corporate reorganization with many
aspects besides the assignment of voting rights, which had
been substantially performed by the parties, and that the final
contract was not among the shareholders but was an agreement
between the majority shareholder group and the corporation
itself. Therefore, the court concluded that the Delaware statute
did not govern the validity of the agreement.*

But the reasoning of Oceanic Exploration Co. does not
apply in this case, even if we assume, without deciding, that
§ 21-2067 may not be the exclusive means under Nebraska law
for crafting an assignment of voting rights. Here, as discussed
above, the Trust fell squarely within the traditional criteria
for a voting trust, including the purposes for which the Trust
was created. Simply put, if § 21-2067 does not apply to the
Trust in this case, it does not apply to anything. Contrary to
the Trustees’ suggestion, § 21-2067 does not create a ‘“‘safe
harbor””® for voting trusts—it clearly imposes substantive limi-
tations on the provisions of such agreements. We cannot agree
with the Trustees’ contention that the voting trust statute does
not apply to the facts here. Such an interpretation would lead to
an absurd result and render § 21-2067 meaningless. Therefore,
we conclude that the Trustees’ first assignment of error is with-
out merit.

Trust Is NoT IRREVOCABLE PrROXY
The Trustees next contend that even if the Trust is ineffec-
tive as a voting trust, it complies with § 21-2060(4), which
allows shareholders to create irrevocable proxies. The Trustees
contend that the Trust created a proxy and that the proxy is
coupled with one or more interests, so it is irrevocable.

24 See id.

23 Brief for appellants at 16.



BAMFORD v. BAMFORD, INC. 269
Cite as 279 Neb. 259

[11] Section 21-2060 provides that shareholders may vote in
person or by proxy and establishes the basic rules for appoint-
ing a proxy. Section 21-2060(4) provides:

An appointment of a proxy shall be revocable by the
shareholder unless the appointment form or electronic
transmission conspicuously states that it is irrevoca-
ble and the appointment is coupled with an interest.
Appointments coupled with an interest shall include the
appointment of:
(a) A pledgee;
(b) A person who purchased or agreed to purchase
the shares;
(c) A creditor of the corporation who extended it credit
under terms requiring the appointment;
(d) An employee of the corporation whose employment
contract requires the appointment; or
(e) A party to a voting agreement created under sec-
tion 21-2068.
And an appointment made irrevocable under § 21-2060(4) is
revoked when the interest with which it is coupled is extin-
guished.? We note that § 21-2060 was amended in 2009; the
revision does not affect our analysis, and we cite to the current
version of the statute for simplicity and convenience.

Here, the first requirement—that the appointment form con-
spicuously state that it is irrevocable—is met. The Trustees
contend that the appointment was also coupled with an interest.
They concede that any interest Davolt had was extinguished,
with either his retirement or his death. And they do not argue
that Orr or Votaw has been irrevocably appointed as a proxy.
Instead, the Trustees rely on Charles, who they contend has
interests in “preserving the [Clorporation from Donna’s venge-
ance and in seeing that [Donna] received income during her
lifetime,” and as a director of the company and an indepen-
dent contractor.”’

26§ 21-2060(6).
%" Brief for appellants at 18-19.
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There are several potential problems with the Trustees’
argument. To begin with, it is not clear that the Trust could
operate as a proxy to James, given that he owned the stock
for which the “proxy” was purportedly given. A proxy is
“[o]ne who is authorized to act as a substitute for another”;*
to describe someone as giving a proxy to himself is somewhat
contradictory, and it is questionable whether James’ “proxy”
could be said to be coupled with an interest when he was the
shareholder and had no interest that could be jeopardized by
the cancellation of the proxy.”* We also note that § 21-2060(6)
provides that an irrevocable proxy is “revoked,” not merely
made revocable, when the interest with which it was coupled is
extinguished—raising some question as to whether the proxy,
even if initially irrevocable, survived James and Davolt. But for
purposes of this analysis, we assume that the Trust effectively
operates to appoint Charles as a proxy and that the appointment
would be irrevocable if coupled with an interest. Our analysis
is narrowly limited to whether Charles had an interest within
the meaning of the statute.

[12,13] Although § 21-2060(4) lists several examples of
“la]ppointments coupled with an interest,” these examples are
not exhaustive and other arrangements may also be held to be
“coupled with an interest.”* In that regard, § 21-2060(4) incor-
porates the common-law test, based on principles of agency
law, for whether an appointment is coupled with an interest.?!
Generally, a power coupled with an interest is a power or
authority to do an act, accompanied by or connected with an
interest in the subject or thing itself upon which the power is
to be exercised, the power and interest being united in the same
person.*> Another common example of a proxy coupled with

28 Black’s Law Dictionary 1346 (9th ed. 2009).
2 See State ex rel. Breger v. Rusche, 219 Ind. 559, 39 N.E.2d 433 (1942).

30 See 2 Model Business Corporation Act Ann. § 7.22, official comment at
7-129 (4th ed. 2008).

3 See, id.; Zollar v. Smith, 710 S.W.2d 155 (Tex. App. 1986).

32 State ex rel. Everett Etc. v. PAC. Etc., 22 Wash. 2d 844, 157 P.2d 707
(1945).
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an interest is to afford the proxyholder security or reimburse-
ment because the agent has parted with something of value, or
incurred obligations, for the stockholder.*

[14,15] In other words, for the proxy to be coupled with an
interest, the power to vote stock should be beneficial to the
proxyholder. Simply being compensated for being the proxy-
holder is not sufficient.** The rationale for the requirement that
the interest be in the proxyholder is the need to protect the cor-
poration. The necessary interest of the proxyholder is a propri-
etary incentive, or comparable security need, to maximize the
overall welfare of the corporation so that abuse of the power is
rendered highly unlikely.*

The specific circumstances included in § 21-2060(4) illus-
trate that principle. It has also been held, for example, that an
appointment was coupled with an interest when two sharehold-
ers, whose combined shares were more than a majority of the
issued stock, granted one another irrevocable proxies in order
that their control of the corporation would survive either’s
death.* It has also been held that the former majority share-
holder of a corporation, who received an irrevocable proxy
when he sold his stock, had a sufficient interest in remaining
chief executive officer of the corporation to support irrevoca-
bility.”” And it has been held that a proxy was coupled with an
interest when the proxyholder was a part owner and investor in
the corporation.®

3 See, Pan American Petroleum Corp. v. Cain, 163 Tex. 323, 355 S.W.2d
506 (1962), overruled on other grounds, Day & Co. v. Texland Petroleum,
786 S.W.2d 667 (Tex. 1990); Deibler v. The Chas. H. Elliott Co., 368 Pa.
267, 81 A.2d 557 (1951); Ecclestone v. Indialantic, Inc., 319 Mich. 248,
29 N.W.2d 679 (1947); State ex rel. Everett Etc., supra note 32; Rusche,
supra note 29; Haft v. Haft, 671 A.2d 413 (Del. Ch. 1995).

3* See Pan American Petroleum Corp., supra note 33. See, also, Sjogren v.
Clark, 106 Neb. 600, 184 N.W. 159 (1921); Homan v. Redick, 97 Neb.
299, 149 N.W. 782 (1914).

3 See Zollar, supra note 31.
36 See State ex rel. Everett Etc., supra note 32.
37 See Haft, supra note 33.

38 See Zollar, supra note 31.
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By contrast, it was held that a proxy was not coupled with
an interest when given as security for an underlying obligation
that did not actually belong to the proxyholder.* We held, in
Homan v. Redick,” that an agent did not have a power coupled
with an interest simply because he received an office, rent free,
as part of the compensation for his services. It has also been
determined that a proxyholder who had been hired to both vote
and sell the stock did not have an interest in the stock, as there
was nothing to suggest that his right to reimbursement was
jeopardized by the cancellation of his right to vote the stock, as
distinguished from his contract as agent to sell it.*! And it was
held that investments and liabilities incurred by a proxyholder’s
relatives did not rise to the level of being an interest coupled
with the appointment of the proxy.*

When those holdings are considered collectively, it is clear
that Charles’ asserted interests in this case do not rise to the
level required for a proxy to be irrevocable. The suggestion
that Charles has an interest in securing Donna’s salary fails
for two reasons. First, Donna is a collateral party—her interest
is not Charles’.** And second, there is nothing to suggest that
Donna’s interest would be jeopardized by revocation of the
proxy, because Donna is the shareholder and presumably capa-
ble of voting the shares herself in her own interest.* Charles’
status as a director and independent contractor, while closer to
the mark, also falls short of a direct proprietary interest in the
Corporation.* And his purported general interest in “preserving
the [Clorporation” is plainly insufficient.

In short, we have been unable to find any authority—and
the Trustees do not direct us to any—supporting a finding that
Charles’ purported appointment as a proxy was coupled with

¥ See McKelvie v. Hackney, 58 Wash. 2d 23, 360 P.2d 746 (1961).
See Homan, supra note 34.

See Rusche, supra note 29.

See Zollar, supra note 31.

4 See id.

See Rusche, supra note 29.

4 Compare Zollar, supra note 31.
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a sufficient interest to render it irrevocable. We conclude that
§ 21-2060(4) does not operate to create an irrevocable proxy
under these circumstances, and find no merit to the Trustees’
second and final assignment of error.

CROsS-APPEAL

On cross-appeal, Donna makes three basic arguments: (1)
The district court erred in holding that the registration and
notice requirements of § 21-2067 were substantially complied
with and full technical compliance is unnecessary; (2) James
was the sole beneficiary of the Trust, and therefore, the Trust is
invalid; and (3) the Trust is void because it was intended to take
effect upon death. Our resolution of the Trustees’ assignments
of error is dispositive of this appeal, and therefore, we need not
address Donna’s assignments of error on cross-appeal.

CONCLUSION
Based on the foregoing reasons, we affirm the district court’s
order granting Donna’s motion for summary judgment and
denying the Trustees’ motion for summary judgment.
AFFIRMED.
WRIGHT, J., not participating.

STATE OF NEBRASKA EX REL. AMANDA M., APPELLEE, V. JUSTIN T.,
DEFENDANT AND THIRD-PARTY PLAINTIFF, APPELLEE, AND
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Appeal from the District Court for Buffalo County: JoHN
P. IcenoGLE, Judge. Reversed and remanded for further
proceedings.

D. Brandon Brinegar, of Ross, Schroeder & George, L.L.C.,
for appellant.

Jack W. Besse, of Knapp, Fangmeyer, Aschwege, Besse &
Marsh, P.C., for appellee Justin T.

HEeavican, C.J., WRIGHT, CoNNOLLY, GERRARD, STEPHAN,
McCormAcK, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF THE CASE

In this paternity action subject to the Parenting Act, the dis-
trict court for Buffalo County awarded the appellant, Amanda
M., and the appellee, Justin T., joint legal and physical custody
of their minor child, Cloe T. Neither parent sought imposition
of joint custody. At issue in this case is whether the trial court,
in a paternity case, can properly award joint legal and physical
custody of a minor child where neither parent has requested
joint custody, without first holding an evidentiary hearing spe-
cifically on the issue of joint custody. Amanda, who sought
sole custody, appeals. We conclude that the joint custody order
was error, and we reverse the district court’s judgment and
remand the cause for further proceedings.

STATEMENT OF THE FACTS

Amanda and Justin are the parents of Cloe. The parents were
in a relationship for approximately 2 years. Their relationship
ended when Cloe was around 9 months old. Amanda also
has two other children. Prior to the relationship’s end, Justin
contends, he spent significant time with Cloe and Amanda’s
other children.

Since Cloe’s birth, Amanda has been Cloe’s primary care-
giver. After the parents separated, Justin had weekly visitation
with Cloe, which visits were supervised by Amanda.

Because Amanda is receiving state assistance, on August 26,
2008, the State of Nebraska filed a complaint under Neb. Rev.
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Stat. §§ 43-1401 through 43-1408 (Reissue 2008) to establish
paternity and seek child support on behalf of Amanda and
against Justin.

In response, Justin filed an answer and third-party com-
plaint, seeking additional visitation with Cloe and adding
Amanda as a third-party defendant. Justin did not seek sole
or joint legal or physical custody of Cloe. Amanda responded
to Justin’s answer and also filed a cross-claim seeking sole
custody of Cloe and the court’s permission to remove Cloe
from Nebraska so that Amanda could attend nursing school
in Texas. Justin objected to the request for removal. Amanda
argued that the move was necessary because in Nebraska,
there is a 2-year waiting list for the nursing program she
intends to pursue.

The trial court held a hearing over the course of 2 days. In
a journal entry filed on January 8, 2009, the court awarded
the parties joint physical and legal custody, granted Amanda
permission to remove Cloe from Nebraska upon the condition
that she first demonstrate to the court that she is enrolled in an
educational program in Texas, directed Amanda to return Cloe
to Nebraska upon completion of the educational program in
Texas, established a visitation schedule to be in effect prior to
Amanda’s move to Texas, established a visitation schedule to
be in effect after Amanda’s return from Texas, ordered Justin
to pay child support, and ordered Justin to reimburse Amanda
for a portion of the daycare and health care expenses that she
pays. Amanda appeals from this order.

ASSIGNMENTS OF ERROR

Amanda claims, inter alia, that the trial court erred in (1)
awarding joint legal and physical custody of Cloe without mak-
ing a specific finding that joint legal and physical custody was
in Cloe’s best interests and (2) awarding joint legal and physi-
cal custody when neither party sought or agreed upon joint
custody, in violation of Amanda’s right to due process. Because
our resolution of these assignments of error results in further
proceedings in this case, we do not address additional assign-
ments of error claimed by Amanda.
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STANDARDS OF REVIEW
[1,2] When reviewing questions of law, an appellate court
has an obligation to resolve the questions independently of the
conclusions reached by the trial court. Allen v. Immanuel Med.
Ctr, 278 Neb. 41, 767 N.W.2d 502 (2009). Statutory interpreta-
tion is a question of law. Id.

ANALYSIS
The Parenting Act Does Not Require the Trial Court
to Make a Specific Finding That Joint Custody
Is in the Best Interests of the Child.

Our analysis of Amanda’s first assignment of error requires
us to explain the interplay between the Parenting Act found
in chapter 43 of the Nebraska Revised Statutes and the dis-
solution of marriage statutes found in chapter 42 as these acts
apply to the issues in this case. In its order, the trial court
awarded the parties joint legal and physical custody but did
not make a specific finding that this arrangement was in Cloe’s
best interests.

[3] For her first assignment of error, Amanda relies on Neb.
Rev. Stat. § 42-364 (Reissue 2008), regarding custody in the
context of marital dissolution, and claims that the trial court
erred in ordering joint legal and physical custody in the absence
of an explicit finding that joint legal and physical custody was
in Cloe’s best interests. Section 42-364 of the dissolution of
marriage statutes requires that in dissolution cases, if the par-
ties do not agree to joint custody in a parenting plan, the trial
court can award joint custody if it specifically finds that it is in
the best interests of the child or children.

Justin responds by arguing that because chapter 42 gov-
erns cases of marital dissolution, and this is an action under
chapter 43 to establish paternity under the Parenting Act, the
requirement in § 42-364 that a court make a specific finding
of best interests before awarding joint custody is inapplicable.
Although the preferred practice is for a court to declare the
best interests of the child in custody decisions, given the plain
language of the Parenting Act, we agree with Justin that the
district court did not err when it did not make a specific finding
of best interests in this case.



STATE EX REL. AMANDA M. v. JUSTIN T. 277
Cite as 279 Neb. 273

As an initial matter, we must determine whether the Parenting
Act controls this case. We conclude that it does. Neb. Rev. Stat.
§ 43-2924 (Reissue 2008) of the Parenting Act provides:

(1) The Parenting Act shall apply to proceedings or
modifications filed on or after January 1, 2008, in which
parenting functions for a child are at issue (a) under
Chapter 42, including, but not limited to, proceedings
or modification of orders for dissolution of marriage
and child custody and (b) under sections 43-1401 to
43-1418. . ..

(2) The Parenting Act does not apply in any action filed
by a county attorney or authorized attorney pursuant to his
or her duties under section 42-358, 43-512 to 43-512.18,
or 43-1401 to 43-1418, the Income Withholding for Child
Support Act, the Revised Uniform Reciprocal Enforcement
of Support Act before January 1, 1994, or the Uniform
Interstate Family Support Act for purposes of the estab-
lishment of paternity and the establishment and enforce-
ment of child and medical support. . . . If both parents are
parties to a paternity or support action filed by a county
attorney or authorized attorney, the parents may proceed
with a parenting plan.

The proceedings in this case were initiated by a complaint
filed by the State pursuant to §§ 43-1401 through 43-1408,
which allow recovery of child support for a child born out of
wedlock when paternity of the child’s father is established.
Under § 43-2924(2), quoted above, such proceedings for
establishing paternity are excluded from the Parenting Act
unless certain conditions are met. Those conditions were met
in this case.

In his answer to the complaint, Justin requested increased
visitation and brought Amanda into the action as a third-party
defendant. Amanda responded and sought sole custody. Joinder
was allowed. Both parents became parties to the action, see
§ 43-2924(2), and the proceeding became one in which cus-
tody and parenting functions were at issue under § 43-1401.
The Parenting Act applies, see § 43-2924(1), and subjects the
parents to a parenting plan, see § 43-2924(2).
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Having determined that the Parenting Act governs this case,
we now turn to the requirements that the Parenting Act imposes
on the trial court with respect to issues relative to parenting
functions. Neb. Rev. Stat. § 43-2929 (Reissue 2008) lists the
numerous issues which the parenting plan must resolve. For
purposes of the instant case, we limit our discussion to the
issues of custody. In this regard, § 43-2929 states:

(1) . . . When a parenting plan has not been developed
and submitted to the court, the court shall create the
parenting plan in accordance with the Parenting Act. A
parenting plan shall serve the best interests of the child
pursuant to sections 42-364 and 43-2923 and shall:

(a) Assist in developing a restructured family that
serves the best interests of the child by accomplishing the
parenting functions; and

(b) Include, but not be limited to, determinations of
the following:

(1) Legal custody and physical custody of each child.

[4] Appellate courts give statutory language its plain and
ordinary meaning and will not resort to interpretation to ascer-
tain the meaning of statutory words which are plain, direct, and
unambiguous. Rohde v. City of Ogallala, 273 Neb. 689, 731
N.W.2d 898 (2007).

In this case, the parents acknowledge that no parenting plan
was presented to the court. Thus, based on the language of
§ 43-2929 and given the fact that custody became an issue in
this case, the trial court was required to develop a parenting
plan which “shall serve the best interests of the child.” See
§ 43-2929(1). In developing a parenting plan, the trial court
was required to determine, inter alia, the “[I]egal custody and
physical custody” of Cloe. See § 43-2929(1)(b)(i). See, also,
Bhuller v. Bhuller, 17 Neb. App. 607, 767 N.W.2d 813 (2009)
(holding, in dissolution action subject to Parenting Act, that
when trial court did not resolve visitation issues as required
under § 43-2929, order was not final, appealable order).

In requiring the creation of a parenting plan, § 43-2929(1)
states that the parenting plan “shall serve the best inter-
ests of the child pursuant to sections 42-364 and 43-2923.”
Section 42-364 of the dissolution of marriage statutes does
not explicitly list factors to consider when determining best
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interests, but, instead, refers to Neb. Rev. Stat. § 43-2923
(Reissue 2008), which does list the best interests factors.
Section 43-2923 provides:

The best interests of the child require:

(1) A parenting arrangement and parenting plan or
other court-ordered arrangement which provides for a
child’s safety, emotional growth, health, stability, and
physical care and regular and continuous school attend-
ance and progress for school-age children;

(2) When a preponderance of the evidence indicates
domestic intimate partner abuse, a parenting and visita-
tion arrangement that provides for the safety of a vic-
tim parent;

(3) That the child’s families and those serving in par-
enting roles remain appropriately active and involved
in parenting with safe, appropriate, continuing quality
contact between children and their families when they
have shown the ability to act in the best interests of the
child and have shared in the responsibilities of raising
the child;

(4) That even when parents have voluntarily negotiated
or mutually mediated and agreed upon a parenting plan,
the court shall determine whether it is in the best interests
of the child for parents to maintain continued commu-
nications with each other and to make joint decisions in
performing [such] parenting functions as are necessary for
the care and healthy development of the child. If the court
rejects a parenting plan, the court shall provide written
findings as to why the parenting plan is not in the best
interests of the child; and

(5) That certain principles provide a basis upon which
education of parents is delivered and upon which negotia-
tion and mediation of parenting plans are conducted. Such
principles shall include: To minimize the potentially nega-
tive impact of parental conflict on children; to provide
parents the tools they need to reach parenting decisions
that are in the best interests of a child; to provide alterna-
tive dispute resolution or specialized alternative dispute
resolution options that are less adversarial for the child
and the family; to ensure that the child’s voice is heard
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and considered in parenting decisions; to maximize the
safety of family members through the justice process;
and, in cases of domestic intimate partner abuse or child
abuse or neglect, to incorporate the principles of victim
safety and sensitivity, offender accountability, and com-
munity safety in parenting plan decisions.

We take the foregoing statutory requirements together and
apply them to this paternity case involving a custody issue
where no parenting plan was submitted. Although we disap-
prove of the joint custody order, as discussed below, we con-
clude that the trial court correctly developed a parenting plan
which was intended to serve the best interests of Cloe and
included a custody provision. In developing the parenting plan,
the trial court was required to consider the best interests factors
listed in § 43-2923. In contrast to the language of § 42-364 of
the dissolution of marriage statutes, the Parenting Act does not
explicitly require that the court make a specific finding that
joint custody is in the best interests of the child when ordering
joint custody in a paternity case.

In this case, the parenting plan created by the court followed
the criteria set forth by the Legislature and there is no evidence
or argument that the best interests of Cloe did not guide the
trial court’s decision in its award of custody. Although it is
preferable to make a finding that the best interests of the child
dictate the result, it is not error under the Parenting Act in a
paternity case to fail to make a specific finding of best interests.
Thus, although we find error with respect to the joint custody
order for due process reasons explained below, we conclude
that Amanda’s first argument, claiming that the trial court erred
when it did not make a specific finding that joint custody was
in the best interests of Cloe, is without merit.

Due Process Requires That When Neither Party Has
Requested Joint Custody, the Trial Court Shall
Hold a Hearing Before Awarding Joint Custody.

For her second assignment of error, Amanda claims that the
trial court violated her right to due process of law by awarding
joint custody without first holding a hearing on the issue.
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In response, Justin argues that the trial court was not required
to hold a hearing on the matter of joint custody. Justin reasons
that the language in the Parenting Act which instructs the trial
court to create a parenting plan including a custody determina-
tion, in the absence of a plan’s being presented to the court, is
sufficient notice that joint custody may be awarded after the
hearing on the initial pleadings.

We do not agree with Justin’s analysis and instead conclude
that before awarding parents joint custody of a minor child,
due process requires that the trial court hold a hearing on
the issue. Because the court failed to do so, the joint custody
determination was error, and we reverse, and remand for fur-
ther proceedings.

In considering Amanda’s second assignment of error, we
again turn to the language of the Parenting Act. Section
43-2929(1) states that a parenting plan “shall serve the best
interests of the child pursuant to sections 42-364 and 43-2923.”
Because the language of § 43-2929 states that the best inter-
ests of the child shall be considered under both §§ 42-364
and 43-2923, we conclude that our due process jurispru-
dence regarding joint custody under § 42-364 is incorporated
into parenting plan orders entered under the Parenting Act.
Accordingly, we refer to our decision in Zahl v. Zahl, 273 Neb.
1043, 736 N.W.2d 365 (2007), decided under § 42-364, for
guidance in this case.

In Zahl, both parents in a marital dissolution action sought
sole custody of the minor child. After holding a general cus-
tody hearing, the court awarded the parties joint legal and
physical custody. The father appealed, arguing that the court
was required to hold an evidentiary hearing directed to the
issue of joint custody before awarding joint custody. We agreed
with the father. We held that when a court has determined that
joint physical custody is, or may be, in a child’s best interests
but neither party has requested joint custody, the court must
give the parties an opportunity to present evidence on the issue
before imposing joint custody. Id.

In considering the father’s argument in Zahl, we ob-
served that
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[glenerally, procedural due process requires parties whose
rights are to be affected by a proceeding to be given
timely notice, which is reasonably calculated to inform
the person concerning the subject and issues involved
in the proceeding; a reasonable opportunity to refute
or defend against a charge or accusation; a reasonable
opportunity to confront and cross-examine adverse wit-
nesses and present evidence on the charge or accusation;
representation by counsel, when such representation is
required by constitution or statute; and a hearing before
an impartial decisionmaker.
273 Neb. at 1052, 736 N.W.2d at 373.

In determining that the parties in Zahl had not received
adequate due process, we noted that joint physical custody
must be reserved for cases where, in the judgment of the trial
court, the parents are of such maturity that the arrangement
will not operate to allow the child to manipulate the parents or
confuse the child’s sense of direction and will provide a stable
atmosphere for the child to adjust to, rather than perpetuating
turmoil or custodial wars. Id. Therefore, because the factual
inquiry for awarding joint custody was substantially different
from that for an award of sole custody, without notice that
joint custody would be considered, the parties in Zahl did not
receive adequate due process in preparing for the hearing on
custody and were entitled to a new hearing. /d.

Based on the principles established in Zahl, we conclude
that in a paternity case subject to the Parenting Act where nei-
ther party has requested joint custody, if the court determines
that joint custody is, or may be, in the best interests of the
child, the court shall give the parties notice and an opportunity
to be heard by holding an evidentiary hearing on the issue of
joint custody.

In this case, the hearing held by the trial court did not satisfy
the requirements of due process. Prior to the hearing, based
on the pleadings, Justin had merely sought increased visita-
tion with Cloe and Amanda had sought sole custody. Neither
parent had requested joint custody. Therefore, the evidence the
parties presented, or were prepared to present, at the trial was
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substantially different from the evidence that would be used to
advocate or contest a ruling of joint custody.

Because the court failed to hold a hearing that satisfied the
requirements of due process, the trial court’s award of joint
custody was error. Accordingly, we reverse the district court’s
judgment and remand the cause for further proceedings.

CONCLUSION

This case is subject to the Parenting Act. Because the par-
ents in this paternity case where custody was an issue did
not present the trial court with a parenting plan, the court did
not err by creating a parenting plan, which included a deter-
mination regarding the custody of the child. Under the plain
language of the Parenting Act, the court in a paternity case is
not required to make a specific finding that joint custody, if
properly awarded, is in the best interests of the minor child. On
a record such as this, where neither party has requested joint
custody, if the court determines that joint custody, is, or may
be, in the best interests of the child, due process requires that
the court hold a hearing on the matter before entering an order
awarding joint custody under the Parenting Act. The district
court failed to hold a hearing, and the joint custody order was
error. Therefore, the district court’s judgment is reversed and
the cause is remanded for further proceedings consistent with
this opinion.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question
does not involve a factual dispute, determination of a jurisdictional issue is a
matter of law which requires an appellate court to reach a conclusion independent
from that of the trial court.

Easements: Adverse Possession: Equity: Jurisdiction: Appeal and Error. A
suit to confirm a prescriptive easement is one grounded in the equitable juris-
diction of the district court and, on appeal, is reviewed de novo on the record,
subject to the rule that where credible evidence is in conflict on material issues
of fact, the appellate court will consider that the trial court observed the witnesses
and accepted one version of the facts over another.

Costs: Appeal and Error. The decision of a trial court regarding taxing of costs
is reviewed for an abuse of discretion.

Statutes: Equity: Jurisdiction. Where a statute provides an adequate remedy
at law, equity will not entertain jurisdiction, and the statutory remedy must be
exhausted before one may resort to equity.

Equity: Words and Phrases. An adequate remedy at law means a remedy which
is plain and complete and as practical and efficient to the ends of justice and its
prompt administration as the remedy in equity.

Easements: Adverse Possession: Highways: Time. To establish a road or high-
way by prescription, there must be a use by the general public, under a claim of
right adverse to the owner of the land, of some particular or defined line of travel,
and the use must be uninterrupted and without substantial change for 10 years,
the period of time necessary to bar an action to recover the land.

Easements: Adverse Possession: Proof. To prove a prescriptive right to an ease-
ment, all the elements of prescriptive use must be generally established by clear,
convincing, and satisfactory evidence.

Easements: Adverse Possession. The use and enjoyment which will give title by
prescription to an easement is substantially the same in quality and characteristics
as the adverse possession which will give title to real estate. Such use must be
adverse, under a claim of right, continuous and uninterrupted, open and notori-
ous, exclusive, with the knowledge and acquiescence of the owner of the servient
tenement, for the full prescriptive period.

Easements: Adverse Possession: Presumptions. Where a claimant has shown
open, visible, continuous, and unmolested use of land for a period of time
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sufficient to acquire an easement by adverse user, the use will be presumed to be
under claim of right.

10. Adverse Possession: Presumptions: Proof. If a person proves uninterrupted and
open use for the necessary period without evidence to explain how the use began,
the presumption is raised that the use is adverse and under claim of right, and the
burden is on the owner of the land to show that the use was by license, agree-
ment, or permission.

11. :___: ____. The presumption of adverse use and claim of right, when
applicable, prevails unless it is overcome by a preponderance of the evidence.

12. Easements: Adverse Possession: Words and Phrases. The word “exclusive” in
reference to a prescriptive easement does not mean that there must be use only
by one person, but, rather, means that the use cannot be dependent upon a similar
right in others.

13. Easements: Highways: Abandonment. In the case of public roads, the fact that
only a few members of the public still use the road does not mean that the road
has been abandoned.

14. Easements: Proof. The nature and extent or scope of an easement must be
clearly established.

15. Easements: Adverse Possession: Highways. The extent and nature of an ease-
ment is determined from the use made of the property during the prescriptive
period. The width of a public highway acquired by prescription or dedication
must be determined as a question of fact by the character and extent of the use
or the amount dedicated to public use. If the public has acquired the right to a
highway by prescription, it is not limited in width to the actual beaten path, but
the right extends to such width as is reasonably necessary for public travel.

16. Equity: Costs. In equity actions, taxation of costs rests in the discretion of the
trial court.

Appeal from the District Court for Boyd County: MARK D.
Kozisek, Judge. Affirmed.

Shannon L. Doering for appellants.

Tom D. Hockabout, of Egley, Fullner, Montag & Hockabout,
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MILLER-LERMAN, J.
NATURE OF CASE
This case was initiated by appellees, Willard Teadtke and
Lola Teadtke, by the filing of a complaint seeking the dec-
laration of a roadway easement and injunctive relief. E.D.
Havranek and Karen K. Havranek appeal from the orders of
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the district court for Boyd County, which exercised its equity
jurisdiction and found that a public prescriptive easement
exists across the Havraneks’ property and defined the extent
and nature of the easement. The Havraneks assert that the
court erred by exercising its equity jurisdiction in this action,
because the Teadtkes failed to avail themselves of the statu-
tory remedy dealing with isolated land provided under Neb.
Rev. Stat. §§ 39-1713 through 39-1719 (Reissue 2008) prior to
filing this action. The Havraneks also appeal from the district
court’s decision on the merits. The Teadtkes cross-appeal the
denial of their request for the cost of their road survey. Finding
no error, we affirm.

STATEMENT OF FACTS

The Havraneks and the Teadtkes own adjoining properties
located in Boyd County, Nebraska. The Teadtkes” 80-acre par-
cel is located directly south of the Havraneks’ land. The only
access to the Teadtkes’ property is a road that runs south across
the Havraneks’ property from Nebraska Highway 12.

On November 26, 2007, the Teadtkes filed a complaint
against the Havraneks and certain other parties. This appeal
involves only the Teadtkes and the Havraneks. The complaint
sought a declaration that there exists a public road across the
Havraneks’ property or a declaration that the Teadtkes own a
private easement over the Havraneks’ property from Highway
12 to the Teadtkes’ property. The Teadtkes also sought an
injunction preventing the Havraneks from obstructing the road
within its 40-foot width and requiring the Havraneks to remove
any existing obstructions. The Teadtkes asserted that the
Havraneks had encroached on the right-of-way by constructing
a fence that prevented the Teadtkes from moving implements
and machinery along the road.

In their response, the Havraneks asked the district court to
dismiss the Teadtkes’ complaint for the reason, inter alia, that
§§ 39-1713 through 39-1719 provide an adequate statutory
remedy for the Teadtkes’ alleged inadequate access to their
property. The Havraneks argued that the court lacked equity
jurisdiction because the Teadtkes failed to exhaust this statu-
tory remedy dealing with isolated land.
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At trial, the Teadtkes presented the testimony of residents
of the area who testified regarding their recollections of the
use of the land now owned by the Teadtkes. One longtime
resident testified that the road that runs through the property
now owned by the Havraneks had been used to access lands
south of the Havraneks’ property as far back as the 1930’s and
continuing through the 1940’s. Other residents testified that
at various times since the 1960’s, the road had been used to
access land south of the property for hunting, agricultural, and
construction purposes. The Teadtkes presented the testimony
of a member of the Lynch Township Board. He testified that
he had been a member of the board since 1997 or 1998 and
that in that time, the board had authorized maintenance of
the road “once or twice a year” and had paid for a culvert to
be installed.

The Teadtkes testified regarding their personal use of the
road since the mid-1950’s to access their property, which
was then owned by Willard Teadtke’s father. The Teadtkes
have owned the land since 1993. They testified that other
people had also used the road for various purposes over the
years. Willard Teadtke testified that in order to accommo-
date the types of equipment that have traversed the road, the
road needed to be 35 to 40 feet wide. He also testified that
he paid a surveying firm $2,707.71 to perform a survey of
the road. The Teadtkes presented the testimony of the land
surveyor who had performed the survey. In connection with
the surveyor’s testimony, the court received into evidence the
surveyor’s drawing depicting an easement for the road with a
width of 40 feet.

After the Teadtkes presented their evidence, the court stated
that at the Teadtkes’ request, the court intended to “person-
ally view the property in question,” which would entail “just
driving down the road, making observations,” accompanied by
counsel for the parties. The court later noted for the record that
the court had “had an opportunity to go out and observe the
real estate in question.”

In the Havraneks’ defense, E.D. Havranek testified that
in 2006, he put up a gate at the Highway 12 entrance to the
road after obtaining the Teadtkes’ approval. After the gate was



288 279 NEBRASKA REPORTS

removed, E.D. Havranek began installing a fence along the
east side of the road in June 2007. E.D. Havranek testified that
the fence he constructed ran along only a part of the property
and that other fencing had been there since at least 1965. He
also testified that he had measured the width of the road as it
entered from Highway 12 and that the width from the outer
edges of the wheel tracks was 10 feet 6 inches.

Following trial, the court entered a decree on February 4,
2009. The court first rejected the Havraneks’ argument that
the court should not exercise its equity jurisdiction. The court
indicated that §§ 39-1713 through 39-1719 provide a remedy
for an owner of land that is “shut out from all public access”
and noted that such remedy exists so that the landowner may
petition the county board to establish and provide an access
road. The court stated that the purpose of the present action
as alleged by the Teadtkes was to determine whether the
Teadtkes had access to their land by an established public road
or by a prescriptive private easement. The court reasoned that
the statutory remedy was not appropriate unless and until it
was determined in this case that the land was shut out from
all public access. If the result of this action were adverse to
the Teadtkes, then they could allege that they have no pub-
lic access to their property and could seek redress from the
county board pursuant to §§ 39-1713 through 39-1719. If the
court in this action declared that a public road existed or that
the Teadtkes held a prescriptive easement, then the land would
not be shut out from all public access and there would be no
remedy under the statutes. The court therefore concluded that
the statutory remedy provided in §§ 39-1713 through 39-1719
did not prevent the court from exercising its equity jurisdiction
in this case.

The court then considered the substance of the complaint
to determine whether a prescriptive easement existed. The
court found the following from the evidence: As early as the
1930’s, the road was used to access properties to the south of
the Havraneks’ property. The Teadtkes began occupying their
property in the mid-1950’s and bought the property in 1993;
during that time, they had, for the most part, used the road
without restriction. During a period in 2006, the Havraneks
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placed a gate across the road near Highway 12 during pasture
season, but the Havraneks sought the Teadtkes” permission to
place the gate, which was removed when the need for its use
no longer existed.

The court concluded that the Teadtkes had established the
existence of a prescriptive easement by clear, convincing, and
satisfactory evidence. The court determined that the Teadtkes
and their predecessors in title had used and enjoyed the road
since at least the mid-1950’s. The court noted that because
use of the road was uninterrupted and open for the required
10-year period, the presumption was raised that the use was
adverse and under claim of right. The court further noted that
the Havraneks did not overcome that presumption, because
they adduced no evidence that the Teadtkes’ or the public’s use
of the road was by license, agreement, or permission.

Referring to the evidence, the court further concluded that
the prescriptive easement was public in nature. The court
acknowledged that at the time of trial, use of the road was gen-
erally limited to the Teadtkes and their employees, contractors,
and business associates. However, the court noted considerable
evidence that from the 1930’s through the 1950’s, other per-
sons used the road to access property south of the Havraneks’
property because they lived on such property or they used the
property for agricultural or hunting purposes. The court further
noted that since at least 1997, the Lynch Township Board annu-
ally authorized grading of the road and, in 1998, installed a
culvert under the road.

With regard to the extent of the easement, the court rejected
the Teadtkes’ request for an easement 40 feet in width along
the entire length of the road. The court noted that the evi-
dence established that the Teadtkes and others used a 35- to
40-foot-wide strip to negotiate the turn onto the road from
Highway 12 and the first two curves of the road south of
Highway 12; however, the court determined that the Teadtkes
failed to establish that the road was 40 feet wide throughout
its length.

Given the evidence, the court ordered and decreed that the
public held a public prescriptive easement for ingress and
egress over and across the Havraneks’ property. The easement
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was declared to be 40 feet wide at the entrance from Highway
12 and through the first two curves and 20 feet wide for the
remainder of the easement. The court entered an injunction
prohibiting the Havraneks from interfering with the public
easement and requiring them to remove any existing encroach-
ments they had placed on the property. The court taxed costs of
$201.39 to the Havraneks and ordered all parties to pay their
own remaining costs. The court overruled and denied any other
claims for relief by either party, including the Teadtkes’ request
to be awarded the cost of their road survey.
The Havraneks appeal, and the Teadtkes cross-appeal.

ASSIGNMENTS OF ERROR

The Havraneks assert that the district court erred when it
(1) exercised its equity jurisdiction in this action; (2) granted a
public prescriptive easement; and (3) defined the scope of the
easement, which exceeded the boundaries of what had been
used by the Teadtkes or their predecessors.

For their cross-appeal, the Teadtkes assert that the court
erred when it failed to tax as costs the expense they incurred
for a survey of the road.

STANDARDS OF REVIEW

[1] When a jurisdictional question does not involve a factual
dispute, determination of a jurisdictional issue is a matter of
law which requires an appellate court to reach a conclusion
independent from that of the trial court. Miller v. Regional West
Med. Ctr., 278 Neb. 676, 772 N.W.2d 872 (2009).

[2] A suit to confirm a prescriptive easement is one grounded
in the equitable jurisdiction of the district court and, on appeal
to this court, is reviewed de novo on the record, subject to
the rule that where credible evidence is in conflict on mate-
rial issues of fact, this court will consider that the trial court
observed the witnesses and accepted one version of the facts
over another. Gerberding v. Schnakenberg, 216 Neb. 200, 343
N.W.2d 62 (1984).

[3] The decision of a trial court regarding taxing of costs is
reviewed for an abuse of discretion. See Hein v. M & N Feed
Yards, Inc., 205 Neb. 691, 289 N.W.2d 756 (1980).
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ANALYSIS
Appeal: The District Court Properly Exercised
Its Equity Jurisdiction.

The Havraneks first assert that the district court improperly
exercised its equity jurisdiction in this case. They argue that the
Teadtkes had an adequate statutory remedy under §§ 39-1713
through 39-1719 but failed to avail themselves of such remedy
prior to seeking equitable relief. Given the allegations in the
complaint and the relief sought, we conclude that the court
properly exercised its equity jurisdiction.

In this action, the Teadtkes sought as relief a declaration that
a public road existed over the Havraneks’ property or a declara-
tion that the Teadtkes owned a prescriptive easement over the
property. The Teadtkes also sought injunctive relief to prevent
the Havraneks from encroaching upon the road and to require
the Havraneks to remove existing encroachments. An adjudi-
cation of rights with respect to an easement is an equitable
action, Homestead Estates Homeowners Assn. v. Jones, 278
Neb. 149, 768 N.W.2d 436 (2009), and an action for injunction
sounds in equity. Conley v. Brazer, 278 Neb. 508, 772 N.W.2d
545 (2009).

[4,5] Where a statute provides an adequate remedy at law,
equity will not entertain jurisdiction, and the statutory remedy
must be exhausted before one may resort to equity. V.C. .
Casady, 262 Neb. 714, 634 N.W.2d 798 (2001). An adequate
remedy at law means a remedy which is plain and complete and
as practical and efficient to the ends of justice and its prompt
administration as the remedy in equity. Lambert v. Holmberg,
271 Neb. 443, 712 N.W.2d 268 (20006).

The Havraneks claim that the district court should not have
entertained this action in equity, because the Teadtkes did
not exhaust the statutory remedy under §§ 39-1713 through
39-1719. These statutes generally provide owners of isolated
land the right to obtain access to the land by an access road
or a public road. The owner of isolated land may apply to the
county board as set forth in § 39-1713. If the board finds that
certain conditions are present, the board is required to provide
an access road or a public road to the land; the board is also
required to appraise the damages to the owner of the land over
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which access is to be provided, and such damages are to be
paid by the person petitioning for access. See § 39-1716.

It is important to note that the relief available under
§§ 39-1713 through 39-1719 is limited to owners of “isolated”
lands. Under § 39-1713(1), a person seeking relief under the
statutes must allege, inter alia, that “such real estate is shut
out from all public access, other than a waterway, by being
surrounded on all sides by real estate belonging to other per-
sons, or by such real estate and by water.” Such an assertion
is inconsistent with the allegations made by the Teadtkes in
this case.

The Teadtkes did not allege that their land was shut out from
all public access; to the contrary, the gravamen of their com-
plaint was that a road existed over the Havraneks’ property and
that the road provided access to their property. The Teadtkes
sought a declaration that a public road existed and an injunc-
tion preventing the Havraneks from interfering with use of the
road. Because the Teadtkes claimed the existence of a public
road that provided access to their property, it would have been
inconsistent for them to have alleged that their land was iso-
lated or “shut out from all public access,” as required for relief
under §§ 39-1713 through 39-1719. See Burton v. Annett, 215
Neb. 788, 789, 341 N.W.2d 318, 319 (1983) (noting that land-
owner in action under § 39-1713 had “unsuccessfully sought
judgment . . . for declaration of a prescriptive right-of-way”
prior to pursuing statutory remedy under § 39-1713).

Because it was the Teadtkes’ position that a public road pro-
vided access to their land, the statutory remedy provided under
§§ 39-1713 through 39-1719 was not available to them and they
were not required to exhaust such remedy prior to bringing this
equitable action. We conclude that the district court’s analysis
to the same effect was correct and that the district court did not
err by exercising its equity jurisdiction in this case.

Appeal: The District Court Did Not Err by Granting
a Public Prescriptive Easement and
Defining the Scope Thereof.
The Havraneks next assert that the district court erred by
granting a public prescriptive easement. They argue as a general
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matter that the Teadtkes failed to establish a prescriptive ease-
ment by clear and convincing evidence, and they argue in
particular that the Teatdtkes failed to establish or even allege
the existence of a public, as opposed to a private, easement.
The Havraneks further claim that the court erred by granting
an easement that exceeded in scope what had been used by the
Teadtkes or their predecessors.

We first address the Havraneks’ assertion that the Teadtkes
failed to allege the existence of a public, as opposed to a pri-
vate, easement. In their complaint, the Teadtkes alleged that a
road existed across the Havraneks’ property between Highway
12 and the Teadkes’ property and that “said road is a public
road used by [the Teadtkes and others] and the public in gen-
eral.” They also alleged that the road had been maintained by
the town of Lynch “for many years.” For their prayer for relief,
the Teadtkes asked that the court “declare there exists a pub-
lic road” across the Havraneks’ property or, in the alternative,
that the court declare that the Teadtkes owned a private ease-
ment over the Havraneks’ property. The Teadtkes did not fail
to allege the existence of a public easement, and we therefore
consider whether the evidence established the existence of such
public easement.

[6,7] To establish a road or highway by prescription, there
must be a use by the general public, under a claim of right
adverse to the owner of the land, of some particular or defined
line of travel, and the use must be uninterrupted and without
substantial change for 10 years, the period of time necessary
to bar an action to recover the land. Harders v. Odvody, 261
Neb. 887, 626 N.W.2d 568 (2001). To prove a prescriptive
right to an easement, all the elements of prescriptive use must
be generally established by clear, convincing, and satisfactory
evidence. /d.

[8] The use and enjoyment which will give title by prescrip-
tion to an easement is substantially the same in quality and
characteristics as the adverse possession which will give title
to real estate. Such use must be adverse, under a claim of right,
continuous and uninterrupted, open and notorious, exclusive,
with the knowledge and acquiescence of the owner of the ser-
vient tenement, for the full prescriptive period. Id.
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The district court found that all the elements of a public pre-
scriptive easement existed. The court noted testimony regard-
ing use of the road as early as the 1930’s by prior landowners
and others to access both the land now owned by the Teadtkes
and other real estate. The court also noted testimony regarding
use of the road since the 1950’s by the Teadtkes and their asso-
ciates. Such use extended for a period exceeding the 10 years
required to establish a prescriptive easement.

[9-11] The prevailing rule is that where a claimant has
shown open, visible, continuous, and unmolested use of land
for a period of time sufficient to acquire an easement by
adverse user, the use will be presumed to be under claim of
right. Harders v. Odvody, supra. If a person proves uninter-
rupted and open use for the necessary period without evidence
to explain how the use began, the presumption is raised that
the use is adverse and under claim of right, and the burden is
on the owner of the land to show that the use was by license,
agreement, or permission. Id. The presumption of adverse use
and claim of right, when applicable, prevails unless it is over-
come by a preponderance of the evidence. Id. The Havraneks
did not provide sufficient evidence to overcome the presump-
tion of adverse use and a claim of right.

[12] The word “exclusive” in reference to a prescriptive
easement does not mean that there must be use only by one
person, but, rather, means that the use cannot be dependent
upon a similar right in others. Werner v. Schardt, 222 Neb.
186, 382 N.W.2d 357 (1986). The Teadtkes showed that their
use of the property was not dependent on a similar right
in others.

[13] The evidence also established that the easement was
public. According to the record, the road had been used by
various persons for various purposes since the 1930’s. In more
recent years, the road had mainly been used by the Teadtkes
and their associates. However, in the case of public roads, the
fact that only a few members of the public still use the road
does not mean that the road has been abandoned. Sellentin v.
Terkildsen, 216 Neb. 284, 343 N.W.2d 895 (1984). The evi-
dence also showed that the Lynch Township Board had autho-
rized maintenance of the road and had installed a culvert. In
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view of the evidence, we conclude that the district court did not
err in concluding that the public held a prescriptive easement
over the Havraneks’ property.

With regard to the extent and scope of the easement, the
Havraneks argue that by declaring an easement that was 40 feet
wide in certain areas, the court exceeded the scope of actual
use that had been proved by the Teadtkes. The court ordered
that the easement was 20 feet wide through much of its length,
rather than the 40 feet requested by the Teadtkes for the entire
length of the easement. However, the court ordered that the
easement was 40 feet wide for a portion of the easement that
was near Highway 12. The court found that the additional
width was needed for the Teadtkes and others “to negotiate the
turn onto the road from Highway 12 and the first two curves
south of Highway 12.”

[14,15] The nature and extent or scope of an easement must
be clearly established. Werner v. Schardt, supra. The extent
and nature of an easement is determined from the use made
of the property during the prescriptive period. The width of a
public highway acquired by prescription or dedication must be
determined as a question of fact by the character and extent of
the use or the amount dedicated to public use. If the public has
acquired the right to a highway by prescription, it is not lim-
ited in width to the actual beaten path, but the right extends to
such width as is reasonably necessary for public travel. Smith
v. Bixby, 196 Neb. 235, 242 N.W.2d 115 (1976).

We conclude that the district court did not err in the widths
it assigned to the various portions of the easement. We note
that Willard Teadtke testified regarding the difficulties of nego-
tiating the turn from Highway 12 and the curves in the road
near Highway 12. Willard Teadtke also testified that the road
was used to transport farm machinery and other large equip-
ment for farming operations on the Teadtkes’ property. We
note further that the court in this case stated on the record that
it “had an opportunity to go out and observe the real estate
in question.” In determining that the court did not err in the
widths it assigned to the easement, we consider the fact that the
court actually observed the road and the surrounding area and
from such observation determined that a width of 40 feet was
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necessary in certain areas so that the Teadtkes and others could
transport machinery and equipment over the road.

We conclude that the district court did not err in concluding
that the public held a prescriptive easement over the Havraneks’
property and did not err in declaring the easement to have a
width of 40 feet in certain areas.

Cross-Appeal: The District Court Did Not Err
When It Declined to Tax as Costs the
Expense for the Road Survey.

In their cross-appeal, the Teadtkes assert that the district
court erred when it declined to tax as costs the expense they
incurred for a survey of the road. We conclude that the court
did not abuse its discretion by deciding not to tax as costs the
$2,707.71 the Teadtkes incurred for the survey.

[16] In equity actions, taxation of costs rests in the discre-
tion of the trial court. Hein v. M & N Feed Yards, Inc., 205
Neb. 691, 289 N.W.2d 756 (1980). The Teadtkes assert that
this action was necessitated by the Havraneks when they
encroached upon the Teadtkes’ use of the road and that there-
fore the Havraneks as the unsuccessful party should bear some
of the costs the Teadtkes incurred to help the court make an
accurate ruling.

In its order, the court taxed costs in the amount of $201.39
to the Havraneks and ordered that “each party shall pay their
remaining costs.” Given our standard of review, we determine
that the district court did not abuse its discretion in the taxa-
tion of costs, and we reject the Teadtkes’ assignment of error
on cross-appeal.

CONCLUSION

We conclude that the district court properly exercised its
equity jurisdiction in this case and that the court did not err
by declaring a public prescriptive easement and did not err in
determining the scope of the easement. We further conclude
that the court did not err when it declined to tax as costs to the
Havraneks the expense the Teadtkes incurred for a road survey.
We therefore affirm the orders of the district court.

AFFIRMED.
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ant must demonstrate a reasonable probability that but for counsel’s deficient
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allegations which, if proved, constitute an infringement of the movant’s rights
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denied when the records and files affirmatively show that the defendant is entitled
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GERRARD, J.

Lora L. McKinney was convicted in 2005 of first degree
murder for the killing of Harold Kuenning and sentenced
to life imprisonment. We affirmed McKinney’s conviction
and sentence in State v. McKinney (McKinney I),! finding
that although the trial court erred in admitting McKinney’s
DNA into evidence, the error was harmless. McKinney filed
a motion for postconviction relief, which the district court
denied without an evidentiary hearing. The primary argument
in McKinney’s brief on appeal is that we erred in McKinney [
by finding harmless error even though the State did not argue
it. We find that each of McKinney’s arguments is either

! See State v. McKinney, 273 Neb. 346, 730 N.W.2d 74 (2007).
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meritless or procedurally barred, and we affirm the judgment
of the district court.

BACKGROUND

The evidence against McKinney was detailed in McKinney I,
and we summarize it here only to the extent necessary. The
State’s theory of the case was that on January 5, 1998, Kuenning
took McKinney, his former girlfriend, to his rural cabin, where
McKinney shot him and stole several guns from him, then
drove his van back to Lincoln. McKinney’s theory was that
others were responsible for the killing; specifically, Terri Fort,
with whom McKinney alleged Kuenning had a relationship,
and Joseph Walker, McKinney’s former boyfriend.

McKinney’s theory was bolstered by the fact that Fort and
Walker stayed in a hotel in Lincoln shortly after the killing, and
a gun registered to Kuenning that may have been the murder
weapon was found in their room. But McKinney’s fingerprints
were found on a purse and a cigarette pack at Kuenning’s
cabin, and her DNA was found on several items in the cabin.
McKinney admitted to stealing a .44 Magnum revolver from
Kuenning, and according to one witness, she later exchanged
a .44 Magnum revolver for crack cocaine. Fort testified that
McKinney and Kuenning left Lincoln together on the evening
of January 5, 1998, and that McKinney did not return until the
next morning. Walker testified that McKinney told him that she
had killed Kuenning and needed help disposing of some guns.
And McKinney lied to police during their investigation into
Kuenning’s killing.

Based on that evidence, McKinney was convicted of first
degree murder. But on direct appeal, we concluded that evi-
dence of McKinney’s DNA should not have been admitted.>? We
held that probable cause was required to take a DNA sample
from McKinney, and the State had not challenged the district
court’s finding that at the time the sample was collected, police
did not have probable cause to believe McKinney had commit-
ted the crime. We found, however, that when the evidence set

2 See id.
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forth above was considered, any error in admitting the DNA
evidence was harmless.’

McKinney had also sought DNA samples in the original trial
proceedings from Fort, Walker, and three others. McKinney’s
intent was to bolster her theory of the case by comparing
the DNA samples she obtained to unknown DNA found at
Kuenning’s cabin. But the district court refused to issue the
subpoenas McKinney requested, and on appeal, we found
that the district court had not erred. We explained that the
circumstances did not require invading the witnesses’ constitu-
tional rights.*

Accordingly, we affirmed McKinney’s conviction and sen-
tence and denied her motion for rehearing. McKinney then
filed a motion for postconviction relief in the district court.
McKinney alleged that we had violated her constitutional rights
by finding harmless error in McKinney I, because the State had
not argued that the error was harmless. McKinney also alleged
that we had applied the wrong legal standards in evaluating
whether the error was harmless. McKinney alleged that we had
erred in holding that she had no right to obtain DNA samples
from other potential suspects. And she alleged ineffective assist-
ance of counsel.

The district court rejected each of these contentions. The
court found that we have the authority to raise harmless error
sua sponte and that, in any event, the issue was procedur-
ally barred. The court found that McKinney’s other claims of
error in McKinney I were procedurally barred. And the court
found that McKinney was not prejudiced by the alleged inef-
fectiveness of her trial counsel. The district court dismissed
McKinney’s motion without an evidentiary hearing.

ASSIGNMENTS OF ERROR
McKinney assigns, restated, that the district court erred
in (1) concluding that issues relating to our harmless error
review in McKinney I were procedurally barred, (2) concluding
that the issue relating to McKinney’s attempt to obtain DNA

3 See id.
4 See id.
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samples from Fort and Walker was procedurally barred, and (3)
refusing to conduct an evidentiary hearing on the effectiveness
of McKinney’s counsel.

STANDARD OF REVIEW

[1] Whether a claim raised in a postconviction proceeding
is procedurally barred is a question of law. When reviewing a
question of law, an appellate court reaches a conclusion inde-
pendent of the lower court’s ruling.’

[2] A claim that defense counsel provided ineffective assist-
ance presents a mixed question of law and fact. When review-
ing a claim of ineffective assistance of counsel, an appellate
court reviews the factual findings of the lower court for clear
error. With regard to the questions of counsel’s performance
or prejudice to the defendant as part of the two-pronged test
articulated in Strickland v. Washington,® an appellate court
reviews such legal determinations independently of the lower
court’s decision.’

ANALYSIS

[3-5] Before discussing McKinney’s arguments in detail,
it will be helpful to review some of the basic propositions of
law that are applicable to cases of this kind. The Nebraska
Postconviction Act® provides that postconviction relief is avail-
able to a prisoner in custody under sentence who seeks to be
released on the ground that there was a denial or infringement
of his constitutional rights such that the judgment was void or
voidable.” But a motion for postconviction relief is not a substi-
tute for an appeal.!® So, a motion for postconviction relief can-
not be used to secure review of issues which were known to the

5 State v. Thomas, 278 Neb. 248, 769 N.W.2d 357 (2009).

6 Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

7 State v. Dunster, 278 Neb. 268, 769 N.W.2d 401 (2009).

§ Neb. Rev. Stat. § 29-3001 et seq. (Reissue 2008).

9 State v. York, 278 Neb. 306, 770 N.W.2d 614 (2009).

10" State v. Gamez-Lira, 264 Neb. 96, 645 N.W.2d 562 (2002).
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defendant and could have been litigated on direct appeal—such
issues are procedurally barred.!!

HarMLESS ERROR IN MCKINNEY 1

McKinney’s first assignment of error relates to our finding
in McKinney I that the trial court’s error in admitting evidence
of McKinney’s DNA was harmless. McKinney’s fundamental
claim is that we erred in considering, sua sponte, whether the
error was harmless. But first, she contends that the district court
erred in concluding that her claim is procedurally barred.

The problem, according to McKinney, is that she was
unaware of the possibility of harmless error until our opin-
ion was issued, so her only means of arguing that we erred
was in a motion for rehearing. And because we did not issue
an opinion explaining our denial of McKinney’s motion for
rehearing, there is no way of knowing why we denied it. So,
McKinney concludes, we may not have decided her motion for
rehearing on the merits of her argument, and it is not procedur-
ally barred.

[6] The rule in that regard, however, is that a postconviction
argument is not procedurally barred if it was raised on direct
appeal, but neither expressly nor necessarily decided on the
merits.'> Our authority to consider harmless error sua sponte
may not have been expressly discussed in our opinion or in
denying McKinney’s motion for rehearing. But it was necessar-
ily decided, both in our denial of the motion for rehearing and
implicitly with our finding of harmless error in McKinney 1.

[7] And our decision was correct. It is well established that
an appellate court has discretion to overlook the State’s failure
to argue that an error is harmless.'* The unique function of the

1" See State v. Lotter, 278 Neb. 466, 771 N.W.2d 551 (2009).
12 See State v. York, 273 Neb. 660, 731 N.W.2d 597 (2007).
13 See id.

4 See, e.g., US. v. McLaughlin, 126 F.3d 130 (3d Cir. 1997); U.S. v. Rose,
104 F.3d 1408 (1st Cir. 1997); U.S. v. Crowell, 60 F.3d 199 (5th Cir. 1995);
U.S. v. Langston, 970 F.2d 692 (10th Cir. 1992); Lufkins v. Leapley, 965
F.2d 1477 (8th Cir. 1992); U.S. v. Pryce, 938 F.2d 1343 (D.C. Cir. 1991);
U.S. v Giovannetti, 928 F.2d 225 (7th Cir. 1991); Randolph v. U.S., 882
A.2d 210 (D.C. 2005); Heuss v. State, 687 So. 2d 823 (Fla. 1996).
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harmless error rule is to conserve judicial labor by holding
harmless those errors which, in the context of the case, do not
vitiate the right to a fair trial and, thus, do not require a new
trial.’> To preclude application of the test merely because the
State failed to make the argument would elevate form over
substance and hamper the goal of efficient use of judicial
resources.'® As the Seventh Circuit has explained,
while we are not required to scour a lengthy record on
our own, with no guidance from the parties, for indica-
tions of harmlessness, we are authorized, for the sake of
protecting third-party interests including such systemic
interests as the avoidance of unnecessary court delay,
to disregard a harmless error even though through some
regrettable oversight harmlessness is not argued to us.
If it is certain that the error did not affect the outcome,
reversal will not help the party arguing for reversal
beyond such undeserved benefits as he may derive from
delay. . . . And reversal will hurt others: not merely the
adverse party, whose failure to argue harmlessness for-
feits his right to complain about the injury, but innocent
third parties, in particular other users of the court sys-
tem, whose access to that system is impaired by addi-
tional litigation.!”

Those concerns are illustrated in this case. The case against
McKinney was complex, and a retrial would have expended
significant prosecutorial and judicial resources. It would be
inconsistent with our responsibilities to require the public
to bear that expense when it is unnecessary to vindicate
McKinney’s right to a fair trial.

[8] McKinney complains that her constitutional rights
were violated because, according to her, she was not noti-
fied that harmless error was at issue. This, according to
McKinney, denied her rights to counsel and due process of
law. But McKinney could and did argue that the error was

1S Heuss, supra note 14.
10 1d.
17" Giovannetti, supra note 14, 928 F.2d at 226 (citation omitted).
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not harmless in her motion for rehearing. And whether an
assigned error was prejudicial, requiring reversal, is at issue
in every appeal.'s
McKinney also argues that we erred in McKinney I by not
applying the harmless error standard of Chapman v. California."
But we did apply Chapman. In Chapman, the U.S. Supreme
Court explained that “[a]n error . . . which possibly influ-
enced the jury adversely to a litigant cannot . . . be conceived
of as harmless.”” The Court explained that the question was
“‘whether there is a reasonable possibility that the evidence
complained of might have contributed to the conviction’” and
held that “before a federal constitutional error can be held
harmless, the court must be able to declare a belief that it was
harmless beyond a reasonable doubt.”?! And in McKinney I, we
stated that
[iln a jury trial of a criminal case, an erroneous eviden-
tiary ruling results in prejudice to a defendant unless the
State demonstrates that the error was harmless beyond
a reasonable doubt. Harmless error exists when there
is some incorrect conduct by the trial court which, on
review of the entire record, did not materially influence
the jury’s verdict adversely to a defendant’s substantial
right. In a harmless error review, we look at the evidence
upon which the jury rested its verdict; the inquiry is not
whether in a trial that occurred without the error a guilty
verdict would surely have been rendered, but, rather,
whether the guilty verdict rendered in the trial was surely
unattributable to the error.
And consistent with those principles, in the end we concluded
“from the entire record that the jury’s verdict was surely

18 See Neb. Rev. Stat. § 29-2308 (Reissue 2008).

19 Chapman v. California, 386 U.S. 18, 87 S. Ct. 824, 17 L. Ed. 2d 705
(1967).

20 1d., 386 U.S. at 23-24. See, also, Fahy v. Connecticut, 375 U.S. 85, 84 S.
Ct. 229, 11 L. Ed. 2d 171 (1963).

2l Chapman, supra note 19, 386 U.S. at 24, citing Fahy, supra note 20.
22 McKinney I, supra note 1, 273 Neb. at 358-59, 730 N.W.2d at 87.
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unattributable to the erroneous admission of McKinney’s DNA,
and that error was therefore harmless.”

McKinney’s Chapman argument may take issue, not with
the propositions of law that we stated in McKinney I, but with
our application of that law to the facts—in other words, that
our conclusion was wrong. And McKinney argues separately
that our harmless error review was factually incorrect. Stated
generally, she argues that the evidence we relied upon in our
review was not persuasive or credible on several points.

[9] These claims, however, are plainly procedurally barred.
The remedy provided by the Nebraska Postconviction Act is
cumulative and is not intended to be concurrent with any other
remedy existing in the courts of this state.”* And the phrase
“any other remedy” encompasses a direct appeal when the
issue raised in the postconviction proceeding can be raised in
the direct appeal.”® Thus, a motion for postconviction relief
cannot be used as a substitute for an appeal or to secure a fur-
ther review of issues already litigated on direct appeal.?®

Whether the erroneous admission of McKinney’s DNA
was actually harmless was, obviously, decided in McKinney I.
The Nebraska Postconviction Act does not permit relitigation
of issues that were expressly decided in a previous appeal.
Therefore, we do not consider McKinney’s attempt to chal-
lenge our reasoning in McKinney I. The purpose of affording
postconviction relief is not to permit the defendant endless
appeals on matters already decided.

In sum, we find no merit to McKinney’s arguments regard-
ing our harmless error review in McKinney I. The district court
did not err in refusing to hold an evidentiary hearing on these
arguments and finding them to be without merit.

AUTHORITY TO OBTAIN DNA SAamPLES FROM THIRD PARTIES
McKinney also takes issue with our conclusion in McKinney I
that the trial court had not erred in denying her motion to obtain

2 Id. at 360, 730 N.W.2d at 88.
24§ 29-3003.
% State v. Molina, 271 Neb. 488, 713 N.W.2d 412 (2006).

%6 See id.
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DNA samples. McKinney claims, contrary to our express con-
clusion in McKinney I, that this was the “‘‘“rare instance”’”
where justice required an invasion of a third party’s constitu-
tional rights.”’

But obviously, we reached the opposite conclusion
in McKinney I. And as explained above, the Nebraska
Postconviction Act does not permit relitigation of issues that
were expressly decided in a previous appeal. The district court
did not err in finding this argument to be procedurally barred.

INEFFECTIVE ASSISTANCE OF COUNSEL

[10] McKinney’s final argument is that the district court
should have held an evidentiary hearing on her allegations
of ineffective assistance of counsel. These allegations are not
procedurally barred, because McKinney was represented by the
same counsel at trial and on direct appeal. Although a motion
for postconviction relief cannot be used to secure review
of issues which were or could have been litigated on direct
appeal, when a defendant was represented both at trial and on
direct appeal by the same lawyer, the defendant’s first oppor-
tunity to assert ineffective assistance of counsel is in a motion
for postconviction relief.?®

[11] In order to establish a right to postconviction relief
based on a claim of ineffective assistance of counsel, the
defendant has the burden, in accordance with Strickland v.
Washington,” to show that counsel’s performance was defi-
cient and that counsel’s deficient performance prejudiced the
defense in his or her case. In order to show prejudice, the
defendant must demonstrate a reasonable probability that but
for counsel’s deficient performance, the result of the proceed-
ing would have been different. The two prongs of this test,
deficient performance and prejudice, may be addressed in
either order.*

2T McKinney I, supra note 1, 273 Neb. at 362, 730 N.W.2d at 90.
28 State v. Rhodes, 277 Neb. 316, 761 N.W.2d 907 (2009).

¥ Strickland, supra note 6.

30 See State v. Glover, 278 Neb. 795, 774 N.W.2d 248 (2009).
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The only specific instance in which McKinney argues that
her trial counsel was ineffective is in failing to object to a
remark the State made during its closing statement. During
closing, the State argued:

And we know that Lora McKinney was acting alone
when she murdered Harold Kuenning. There wasn’t any
other DNA at this crime scene, any other fingerprint
evidence that would suggest that anyone else was pres-
ent at that cabin besides the defendant and the victim.
And there’s also very — one other very revealing fact.
And as you can see, there are no fingerprints along the
passenger’s side of [Kuenning’s] van. Members of the
jury, there’s not even a smudge. No one went with Lora
McKinney and Harold Kuenning out to that cabin and the
murderer left alone. No one went with her. No one got
out of the passenger’s side of that van when it came to its
final resting place.

McKinney argues that trial counsel should have objected to the
claim that there was not other DNA at the crime scene, because
there was unidentified DNA found—the DNA that formed
the basis for McKinney’s unsuccessful attempt to get DNA
samples from Fort and Walker. And McKinney argues that an
evidentiary hearing was necessary on this claim.

But we conclude, as did the district court, that McKinney was
not prejudiced by counsel’s failure to object. The objectionable
remark was, when read in context, largely inconsequential. And
more important, evidence had been presented of the unknown
DNA found at the scene. Instead of objecting, McKinney’s
counsel used his closing statement to argue that the unknown
DNA provided a basis for reasonable doubt. When the record
is considered as a whole, there is no reasonable probability that
the jury was misled by the State’s misstatement during its clos-
ing statement.

[12] An evidentiary hearing on a motion for postconviction
relief is required on an appropriate motion containing factual
allegations which, if proved, constitute an infringement of the
movant’s rights under the Nebraska or federal Constitution.’!

31 State v. McLeod, 274 Neb. 566, 741 N.W.2d 664 (2007).
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But an evidentiary hearing may be denied when the records
and files affirmatively show that the defendant is entitled to
no relief.?? In this case, the record affirmatively demonstrates
that McKinney was not prejudiced by trial counsel’s failure to
object to the State’s closing statement.

McKinney also suggests, in passing, that she was denied
effective assistance of counsel because her counsel on direct
appeal did not argue that the erroneous admission of her
DNA was not harmless. But McKinney was not prejudiced by
the omission, because, as noted above, those arguments were
presented in her motion for rehearing. And it is certainly not
clear, given our review of the record in McKinney I, what her
appellate counsel could have argued that would have affected
our decision.

In short, we find no error in the district court’s conclusion
that McKinney was not prejudiced by the instances of ineffec-
tive assistance of counsel that she alleged.

CONCLUSION
Each of McKinney’s arguments is either procedurally barred
or without merit. We affirm the district court’s judgment deny-
ing her motion for postconviction relief.
AFFIRMED.
Heavican, C.J., not participating.

2 See id.

STATE OF NEBRASKA, APPELLEE, V.
PuiLip P. GIBILISCO, APPELLANT.
778 N.W.2d 106

Filed January 29, 2010. No. S-08-1255.

1. Judgments: Appeal and Error. When reviewing a question of law, an appellate
court resolves the question independently of the lower court’s conclusion.

2. Effectiveness of Counsel. A claim that defense counsel provided ineffective
assistance presents a mixed question of law and fact.

3. Effectiveness of Counsel: Appeal and Error. When reviewing a claim of inef-
fective assistance of counsel, an appellate court reviews the factual findings of the
lower court for clear error. With regard to the questions of counsel’s performance



STATE v. GIBILISCO 309
Cite as 279 Neb. 308

or prejudice to the defendant as part of the two-pronged test articulated in
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984),
an appellate court reviews such legal determinations independently of the lower
court’s decision.

4. Pleadings. A motion for reconsideration should be treated as a motion to alter
or amend a judgment when such motion meets the criteria for a motion to alter or
amend the judgment.

5. Postconviction: Effectiveness of Counsel: Proof: Appeal and Error. In order to
establish a right to postconviction relief based on a claim of ineffective assistance
of counsel at trial or on direct appeal, the defendant has the burden, in accordance
with Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984), to show that counsel’s performance was deficient; that is, counsel’s per-
formance did not equal that of a lawyer with ordinary training and skill in crimi-
nal law in the area. In addition, the defendant must show that counsel’s deficient
performance prejudiced the defense in his or her case.

6. Effectiveness of Counsel: Proof. In order to show prejudice, the defendant must
demonstrate a reasonable probability that but for counsel’s deficient performance,
the result of the proceeding would have been different. The two prongs of this
test, deficient performance and prejudice, may be addressed in either order.

7. Effectiveness of Counsel: Presumptions. In determining whether a trial coun-
sel’s performance was deficient, there is a strong presumption that such counsel
acted reasonably.

8. Postconviction: Appeal and Error. A party cannot raise an issue in a postconvic-
tion motion if he or she could have raised that same issue on direct appeal.

9. Postconviction: Effectiveness of Counsel: Appeal and Error. A motion for
postconviction relief asserting ineffective assistance of trial counsel is procedur-
ally barred when (1) the defendant was represented by a different attorney on
direct appeal than at trial, (2) an ineffective assistance of trial counsel claim was
not brought on direct appeal, and (3) the alleged deficiencies in trial counsel’s
performance were known to the defendant or apparent from the record.

Appeal from the District Court for Douglas County:
W. RusseLL Bowik 111, Judge. Affirmed.

Gregory A. Pivovar for appellant.

Jon Bruning, Attorney General, and James D. Smith for
appellee.

Heavican, C.J., WRIGHT, CoNNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF THE CASE
After being convicted of five counts of first degree sexual
assault, appellant, Philip P. Gibilisco, filed a verified motion for
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postconviction relief in the district court for Douglas County.
In his motion, Gibilisco raised claims of ineffective assistance
of trial and appellate counsel. Several of the claims involved
statutory speedy trial issues. The district court initially sus-
tained the postconviction motion and dismissed all charges
against Gibilisco. However, upon consideration of a subsequent
motion filed by the appellee, State of Nebraska, the district
court ultimately granted in part and in part denied Gibilisco’s
motion for postconviction relief, with the ultimate result being
that the conviction on count I was vacated and the convic-
tions on counts II through V were upheld. Gibilisco appeals.
We affirm.

STATEMENT OF FACTS

On September 13, 2002, Gibilisco was charged by informa-
tion with one count of sexual assault on a child “on or about
the 24th day of March, 2002, thru [sic] the 15th day of July,
2002.” After declining to enter into a plea agreement with the
State, Gibilisco pled not guilty to this one count on September
18. On June 12, 2003, the information was amended by adding
four additional counts of sexual assault on a child. Counts II
through V allege the same timeframe. The evidence presented
at trial generally established that Gibilisco was almost 40 years
old at the time of the offenses and that he solicited a girl to
perform oral sex on him on five occasions when she was 11
and 12 years old.

This case has been appealed twice before. In State v.
Gibilisco, 12 Neb. App. 1 (No. A-03-844, Sept. 2, 2003),
Gibilisco appealed the district court’s denial of his pretrial
motion to dismiss for vindictive prosecution. The Court of
Appeals concluded that the order denying Gibilisco’s motion
to dismiss was not a final, appealable order and dismissed the
appeal. Thereafter, a trial was held and Gibilisco was convicted
on all five counts.

In State v. Gibilisco, A-04-480, 2005 WL 1022024 (Neb.
App. Apr. 26, 2005) (not designated for permanent publica-
tion), Gibilisco appealed his convictions. On direct appeal,
Gibilisco was represented by different counsel than at trial.
He claimed that the district court erred in denying his motion
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to dismiss in which he claimed vindictive prosecution, admit-
ting a taped conversation between Gibilisco and the victim’s
mother, and failing to direct a verdict on four of the five
counts. Gibilisco also challenged the sentence imposed by
the district court. In addition, on direct appeal, Gibilisco
claimed that his trial counsel was ineffective for failing to
seek dismissal on statutory speedy trial grounds. In response
to this last assignment of error, the Court of Appeals con-
cluded that an evidentiary hearing would be necessary to
determine whether a speedy trial violation had occurred and
whether Gibilisco’s trial counsel was ineffective for not seek-
ing discharge.

On May 4, 20006, Gibilisco filed a motion for postconviction
relief in which he raised several claims of ineffective assist-
ance of trial and appellate counsel. Disposition of Gibilisco’s
postconviction motion gives rise to the instant appeal. For pur-
poses of this appeal, the relevant claims raised in Gibilisco’s
postconviction motion are that trial counsel was ineffective for
failing to (1) raise and preserve the issue of whether Gibilisco
received a speedy trial; (2) object to the filing of the amended
charges and failing to ask for a preliminary hearing; and (3)
inform him of the penalties for the crimes when discussing
plea negotiations and the treatment of sexual offenders in jail.
Gibilisco also claimed that trial counsel was ineffective when
he purportedly misinformed Gibilisco that the court would not
order consecutive sentences.

By agreement of the parties, the district court held an eviden-
tiary hearing limited to the issue of whether Gibilisco received
ineffective assistance of trial counsel based on Gibilisco’s
claim that trial counsel failed to move to dismiss his case on
the ground that his 6-month statutory speedy trial rights had
been violated. See Neb. Rev. Stat. § 29-1207 (Reissue 2008).
On June 6, 2007, the district court entered an order sustaining
Gibilisco’s motion.

In its June 6, 2007, order, the court stated that Gibilisco was
first charged in the district court on September 11, 2002, and
that therefore, absent excludable time, Gibilisco should have
been brought to trial within 6 months, which was March 10,
2003. Trial on Gibilisco’s case began on December 16, 2003.



312 279 NEBRASKA REPORTS

The court noted that several procedural excludable events
had occurred, including motions to suppress, continue, and dis-
miss, as well as an attempted appeal. The court found the total
excludable time attributable to these events to be 270 days.

The court reasoned that in order to avoid running afoul of
his 6-month right to a speedy trial, Gibilisco’s trial should have
begun within 270 days after March 10, or December 5, 2003.
Because Gibilisco’s trial did not start until December 16, the
court found that Gibilisco’s statutory right to a speedy trial had
been violated. Given this violation, the court further concluded
that Gibilisco’s trial counsel was ineffective for failing to file a
motion to discharge. The court sustained Gibilisco’s motion for
postconviction relief and vacated Gibilisco’s convictions.

After the filing of the June 6, 2007, order, the State filed
a motion to reconsider. In its motion, the State argued that
although Gibilisco’s right to a speedy trial may have been vio-
lated on count I of the information, any speedy trial violation
should not apply to counts II through V of the amended infor-
mation, because these subsequently filed charges restarted the
speedy trial clock.

In response to the State’s motion to reconsider, the court
stayed its June 6, 2007, order and directed the parties to brief
the matter. On November 2, the district court entered an order
which granted the State’s motion to reconsider and vacated its
order of June 6.

The district court entered an additional order on November
7, 2008, granting in part and in part denying Gibilisco’s motion
for postconviction relief. The district court granted the motion
with respect to count I on speedy trial grounds and conse-
quently vacated the conviction and sentence as to count I of the
amended information only. The district court denied Gibilisco’s
motion for postconviction relief with respect to the remaining
speedy trial and other issues. Gibilisco appeals.

ASSIGNMENTS OF ERROR
Gibilisco claims, restated and summarized, that the district
court erred in (1) allowing the State to challenge the court’s
June 6, 2007, order granting him postconviction relief by
way of a motion to reconsider; (2) finding that the additional
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charges in the amended information were not subject to the
same dismissal date on speedy trial grounds as the original
charge and reversing its dismissal of all charges based on this
determination; (3) concluding that Gibilisco did not receive
ineffective assistance of counsel based on his trial counsel’s
purported failure to properly relate a potential plea bargain
and the consequences to Gibilisco; and (4) concluding that
Gibilisco did not receive ineffective assistance of counsel based
on his trial counsel’s purported failure to move to quash the fil-
ing of the amended information.

STANDARDS OF REVIEW

[1] When reviewing a question of law, an appellate court
resolves the question independently of the lower court’s con-
clusion. See State v. Dunster, 278 Neb. 268, 769 N.W.2d
401 (2009).

[2,3] A claim that defense counsel provided ineffective
assistance presents a mixed question of law and fact. When
reviewing a claim of ineffective assistance of counsel, an
appellate court reviews the factual findings of the lower court
for clear error. State v. Hudson, 277 Neb. 182, 761 N.W.2d 536
(2009). With regard to the questions of counsel’s performance
or prejudice to the defendant as part of the two-pronged test
articulated in Strickland v. Washington, 466 U.S. 668, 104 S.
Ct. 2052, 80 L. Ed. 2d 674 (1984), an appellate court reviews
such legal determinations independently of the lower court’s
decision. /d.

ANALYSIS
The District Court Properly Considered the State’s
Motion for Reconsideration as a Motion
to Alter or Amend the Judgment.

As an initial matter, we must address Gibilisco’s assign-
ment of error challenging the validity of the State’s motion
for reconsideration of the district court’s June 6, 2007, order.
We understand Gibilisco’s challenge to the State’s motion for
reconsideration to be that the motion for reconsideration was
not the proper method for challenging the court’s June 6 order.
We find this assignment of error to be without merit.
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[4] The State directs us to State v. Bao, 269 Neb. 127, 690
N.W.2d 618 (2005). In Bao, we concluded that a motion for
reconsideration should be treated as a motion to alter or amend
a judgment when such motion meets the criteria for a motion
to alter or amend the judgment, to wit, being filed not later
than 10 days after the entry of judgment, see Neb. Rev. Stat.
§ 25-1329 (Reissue 2008), and seeking substantive alteration
of the judgment. The State argues that as in State v. Bao, its
motion for reconsideration was functionally a motion to alter
or amend a judgment. We agree with the State and conclude
that the State’s motion for reconsideration qualifies for treat-
ment as a motion to alter or amend a judgment.

The State filed the motion on June 8, 2007, within 10
days of the June 6 order granting Gibilisco postconviction
relief. Further, the motion sought substantive alteration of
the judgment by asserting that the June 6 order sustaining
Gibilisco’s motion was in error, because it concluded that
Gibilisco received ineffective assistance of counsel based on
his trial counsel’s failure to make a motion for discharge for
speedy trial act violations. The State argued in the motion for
reconsideration that the postconviction motion should have
been dismissed because the counts against Gibilisco contained
in the amended information did not violate the speedy trial act,
and therefore, Gibilisco’s counsel was not ineffective for fail-
ing to move for discharge at trial.

The motion for reconsideration was in effect a timely motion
to alter or amend the judgment, and the district court did not
err in considering the motion.

Gibilisco’s Claim of Ineffective Assistance of Counsel
Due to Speedy Trial Issues Is Without Merit.

Gibilisco claims that he received ineffective assistance of
trial counsel due to counsel’s purported failure to challenge
the amended information on speedy trial grounds. As a con-
sequence, Gibilisco argues that the district court erred in
this postconviction case when it vacated its June 6, 2007,
order which had granted Gibilisco’s motion for postconvic-
tion relief in its entirety based on a speedy trial violation, and
further erred in its November 7, 2008, order which granted
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postconviction relief limited to count I. We find no error in the
district court’s rulings.

As noted above, on November 2, 2007, the district court
filed an order granting the State’s motion for reconsidera-
tion, and on November 7, 2008, the court concluded that
Gibilisco’s counsel was not ineffective for failing to file a
motion for discharge on speedy trial grounds on counts II
through V of the amended information. In its order granting
the State’s motion for reconsideration, the court noted that
these additional charges were first filed in an amended infor-
mation and concluded that they were not subject to the same
dismissal dates for speedy trial purposes as controlled the
speedy trial analysis on count I, which was the only charge
found in both the original and amended informations. The
district court concluded that although there had been a viola-
tion of the speedy trial act on count I, the trial on the four
new counts in the amended information did not violate the
speedy trial act.

In reaching its conclusion, the district court quoted this
court’s decision in State v. French, 262 Neb. 664, 670, 633
N.W.2d 908, 914 (2001), as follows:

It is important to determine whether the amendment
charges the same crime or a totally different crime. A
distinction is made between an amendment to a complaint
or information and an amended complaint or information.
If the amendment to the complaint or information does
not change the nature of the charge, then obviously the
time continues to run against the State for purposes of the
speedy trial act. If the second complaint alleges a differ-
ent crime, without charging the original crime(s), then it
is an amended complaint or information and it supersedes
the prior complaint or information. The original charges
have been abandoned or dismissed.

Based on this jurisprudence, the district court reasoned
that the substance of count I had not changed in the amended
information, so the time for bringing Gibilisco to trial on that
count had expired. The court further determined, however, that
the amended information, which added counts II through V,
restarted the speedy trial clock applicable to those counts.
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Applying the reasoning in French, the court stated that
in addition to repeating count I, the amended information
charged Gibilisco with four additional, separate crimes of
sexual assault on the same victim. The court stated that
the speedy trial clock should have been restarted for these
new and different charges. The court noted that Gibilisco
had had ample opportunity to investigate and object to the
nature and sufficiency of evidence on the amended informa-
tion and to move to quash the amended information had that
been warranted. The district court determined that counts II
through V did not violate the speedy trial statute and that
therefore, Gibilisco suffered no prejudice due to his trial
counsel’s purported failure to file a motion to discharge with
respect to these additional charges. We agree with the district
court’s analysis.

Gibilisco argues that the district court’s conclusions were
in error, because the four counts contained in the amended
information were based on the same set of facts as the origi-
nal charge and the State knew of the facts associated with the
additional charges at the time the original information was
filed. Gibilisco therefore claims that the speedy trial clock
should not be deemed to have restarted upon the filing of the
amended information.

[5-7] In order to establish a right to postconviction relief
based on a claim of ineffective assistance of counsel at trial
or on direct appeal, the defendant has the burden, in accord-
ance with Strickland v. Washington, 466 U.S. 668, 104 S.
Ct. 2052, 80 L. Ed. 2d 674 (1984), to show that counsel’s
performance was deficient; that is, counsel’s performance did
not equal that of a lawyer with ordinary training and skill in
criminal law in the area. State v. Thomas, 278 Neb. 248, 769
N.W.2d 357 (2009). In addition, the defendant must show that
counsel’s deficient performance prejudiced the defense in his
or her case. Id. In order to show prejudice, the defendant must
demonstrate a reasonable probability that but for counsel’s
deficient performance, the result of the proceeding would have
been different. /d. The two prongs of this test, deficient per-
formance and prejudice, may be addressed in either order. See
id. In determining whether a trial counsel’s performance was
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deficient, there is a strong presumption that such counsel acted
reasonably. Id.

The issue in this case is the effect, if any, for speedy trial
purposes of the filing of the amended information on each of
the five counts. In State v. French, 262 Neb. 664, 633 N.W.2d
908 (2001), we noted that in cases involving amended charges,
it is important to determine whether the amended charge is for
the same crime or for a totally different crime. We stated that
“[i]f the amendment to the complaint or information does not
change the nature of the charge, then obviously the time con-
tinues to run against the State for purposes of the speedy trial
act.” Id. at 670, 633 N.W.2d at 914.

Here, the amended information charged five separate counts
of first degree sexual assault, albeit during the same alleged
timeframe. Although count I repeated the substance of the
charge found in the original information, counts II through V
were new charges based on four additional incidents of sexual
assault against the victim in this case. These charges were not
based on facts identical to the original charge; rather, they
were separate incidents of sexual assault during the same time
period as had been alleged with respect to the first charge.
Except for count I, the nature of the charges against Gibilisco
were changed by the amended information. Each of these new
charges required the State to present separate, additional evi-
dence in order to prove each additionally alleged crime beyond
a reasonable doubt. Indeed, as has been described previously
in this case on direct appeal, at trial, the victim testified that
she could recall five separate incidents of sexual assault. State
v. Gibilisco, No. A-04-480, 2005 WL 1022024 (Neb. App. Apr.
26, 2005) (not designated for permanent publication).

Referring to the amended information, Gibilisco suggests
that allegations of a time period as distinguished from particu-
lar dates is problematic. We find no error in this regard. We
have concluded that as long as the information provides a time-
frame which has a distinct beginning and an equally clear end
within which the crimes are alleged to have been committed,
it is constitutionally sufficient. See State v. Martinez, 250 Neb.
597, 550 N.W.2d 655 (1996). See, also, State v. Piskorski, 218
Neb. 543, 357 N.W.2d 206 (1984). As was noted in Martinez,
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to hold otherwise would impose an impossible burden on a
child sexual assault victim where there are allegations of mul-
tiple assaults over a lengthy timeframe.

To summarize, because counts II through V alleged separate
and distinct crimes and required the State to present different
evidence to prove each of these crimes as charged, the speedy
trial clock began to run again upon the filing of the amended
information. There was no speedy trial violation on these new
charges. Because Gibilisco was not prejudiced by his counsel’s
purported failure to file a motion to discharge based on a vio-
lation of the speedy trial act with respect to counts II through
V, Gibilisco did not receive ineffective assistance of counsel in
this regard and we affirm the district court’s ruling relative to
counts II through V. For completeness, we note that the State
did not cross-appeal the district court’s order granting post-
conviction relief relative to count I, and we do not consider
this ruling.

Gibilisco’s Claim of Ineffective Assistance of Counsel
With Respect to Communication of the Potential
Plea Agreement Is Procedurally Barred.

Next, Gibilisco claims that he received ineffective assistance
of trial counsel, because his trial counsel did not properly relay
information to him with respect to the plea agreement offered
by the State.

[8,9] Gibilisco did not raise this claim on direct appeal,
and it is therefore procedurally barred. A party cannot raise
an issue in a postconviction motion if he or she could have
raised that same issue on direct appeal. State v. Jackson, 275
Neb. 434, 747 N.W.2d 418 (2008). A motion for postconvic-
tion relief asserting ineffective assistance of trial counsel is
procedurally barred when (1) the defendant was represented
by a different attorney on direct appeal than at trial, (2) an
ineffective assistance of trial counsel claim was not brought on
direct appeal, and (3) the alleged deficiencies in trial counsel’s
performance were known to the defendant or apparent from
the record. /d.

Here, Gibilisco had different counsel at trial and on appeal.
On direct appeal, Gibilisco did not raise a claim of ineffective
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assistance of trial counsel based on his counsel’s purported fail-
ure to relay information with respect to a potential plea agree-
ment. Because the alleged deficiencies regarding Gibilisco’s
plea agreement discussion with trial counsel were known to
Gibilisco at the time of his initial appeal, a claim of ineffec-
tive assistance of trial counsel based on the manner in which
plea information was communicated to Gibilisco is procedur-
ally barred.

Gibilisco Did Not Receive Ineffective Assistance of Counsel
Based on His Counsel’s Purported Failure to
Challenge the Amended Information.

Finally, Gibilisco claims that his trial counsel was ineffec-
tive for failing to move to quash the amended information. In
his brief, Gibilisco generally complains that his trial counsel
failed to attack the charges in the amended information in
any “meaningful manner.” Brief for appellant at 33. However,
as was discussed above, the amended information was not
constitutionally deficient. Therefore, Gibilisco suffered no
prejudice on this basis and the district court properly denied
his claim.

CONCLUSION

The filing of the amended information containing new
charges that were substantially different from the single charge
in the original complaint restarted the speedy trial clock on
counts II through V in the amended information. Gibilisco
was not denied his statutory right to a speedy trial on counts
II through V. Therefore, the district court did not err when it
concluded that Gibilisco did not receive ineffective assistance
of counsel based on a purported failure of trial counsel to file a
motion for discharge for speedy trial act violations on counts II
through V. The remainder of Gibilisco’s ineffective assistance
of counsel claims are without merit. We therefore affirm.

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V.
KYLE J. BORMANN, APPELLANT.
777 N.W.2d 829

Filed January 29, 2010. No. S-08-1281.

Motions to Suppress: Confessions: Constitutional Law: Miranda Rights:
Appeal and Error. In reviewing a motion to suppress a confession based on the
claimed involuntariness of the statement, including claims that it was procured in
violation of the safeguards established by the U.S. Supreme Court in Miranda v.
Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), an appellate court
applies a two-part standard of review. With regard to historical facts, an appellate
court reviews the trial court’s findings for clear error. Whether those facts suf-
fice to meet the constitutional standards, however, is a question of law, which an
appellate court reviews independently of the trial court’s determination.

Jury Instructions. Whether jury instructions given by a trial court are correct is
a question of law.

Judgments: Appeal and Error. When dispositive issues on appeal present ques-
tions of law, an appellate court has an obligation to reach an independent conclu-
sion irrespective of the decision of the court below.

Miranda Rights. The safeguards provided by Miranda v. Arizona, 384 U.S. 436,
86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), come into play whenever a person in
custody is subjected to either express questioning or its functional equivalent.
Constitutional Law: Arrests: Miranda Rights: Words and Phrases. A person
is in custody for purposes of Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602,
16 L. Ed. 2d 694 (1966), when there is a formal arrest or a restraint on one’s
freedom of movement to the degree associated with such an arrest.

Miranda Rights: Police Officers and Sheriffs: Words and Phrases.
“Interrogation” under Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16
L. Ed. 2d 694 (1966), refers not only to express questioning, but also to any
words or actions on the part of the police (other than those normally attendant to
arrest and custody) that the police should know are reasonably likely to elicit an
incriminating response from the suspect.

Miranda Rights: Words and Phrases. Interrogation occurs when a person is
placed under a compulsion to speak.

Miranda Rights. It is an unwarranted extension of Miranda v. Arizona, 384 U.S.
436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), to say that an unwarned statement
so taints the investigatory process that a subsequent voluntary and informed
waiver is ineffective for some indeterminate period.

Confessions: Due Process. The Due Process Clause of U.S. Const. amend. XIV
and the due process clause of Neb. Const. art. I, § 3, preclude admissibility of an
involuntary confession.

Confessions: Proof. The State has the burden to prove that a defendant’s state-
ment was voluntary and not coerced.

Confessions: Police Officers and Sheriffs: Due Process. Coercive police activ-
ity is a necessary predicate to the finding that a confession is not voluntary within
the meaning of the Due Process Clause of the 14th Amendment.
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12. Constitutional Law: Due Process. The determination of whether procedures
afforded an individual comport with constitutional requirements for procedural
due process presents a question of law.

Appeal from the District Court for Douglas County: GERALD
E. Moran, Judge. Affirmed.

Thomas C. Riley, Douglas County Public Defender, for
appellant.

Jon Bruning, Attorney General, and James D. Smith for
appellee.

Heavican, C.J.,, WRIGHT, CoNNOLLY, GERRARD, STEPHAN,
McCorMAcK, and MILLER-LERMAN, JJ.

WRIGHT, J.
I. NATURE OF CASE
Kyle J. Bormann was convicted of second degree murder
and use of a firearm to commit a felony. He was sentenced
to a term of 60 years to life in prison for the murder and a
consecutive term of 20 to 30 years for use of the firearm.
He appeals.

II. SCOPE OF REVIEW

[1] In reviewing a motion to suppress a confession based on
the claimed involuntariness of the statement, including claims
that it was procured in violation of the safeguards established
by the U.S. Supreme Court in Miranda v. Arizona, 384 U.S.
436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), an appellate
court applies a two-part standard of review. With regard to his-
torical facts, we review the trial court’s findings for clear error.
Whether those facts suffice to meet the constitutional standards,
however, is a question of law, which we review independently
of the trial court’s determination. State v. Goodwin, 278 Neb.
945, 774 N.W.2d 733 (2009).

[2,3] Whether jury instructions given by a trial court are cor-
rect is a question of law. State v. Robinson, 278 Neb. 212, 769
N.W.2d 366 (2009). When dispositive issues on appeal present
questions of law, an appellate court has an obligation to reach
an independent conclusion irrespective of the decision of the
court below. /d.
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III. FACTS

On January 20, 2008, Brittany Williams was shot and killed
as she sat in her car in the drive-through lane of a fast-food
restaurant in Omaha, Nebraska. The bullet came from north of
the restaurant and passed through the front passenger window,
striking her in the head.

Police officers arrived at approximately 8:40 p.m. and used
yellow police tape to preserve the crime scene. An alley imme-
diately to the east of the restaurant was cordoned off. A vehicle
driven by a male came south in the alley and drove through
the crime scene tape. The vehicle then turned back and trav-
eled north.

Officers pursued the vehicle into a parking lot several
blocks north of the restaurant. The vehicle was driven over a
curb and was resting against a picnic table just north of the
parking lot. The driver got out of the vehicle holding a rifle.
He discarded the rifle and ran. Officers caught up with him,
and he was taken into custody. The rifle was secured and taken
into evidence.

The male was handcuffed, and a search was conducted.
Police found a spent shell casing in his jacket pocket. Officers
detected a strong odor of alcohol, and the male had difficulty
walking to the cruiser, where he was placed in the back seat.

At that point, the male was asked to provide his name and
address and was identified as Bormann. He was asked no fur-
ther questions, but he leaned forward from the back seat and
said he wanted to tell the officer “what was going on.” The
officer told Bormann to sit back and relax.

Another officer standing immediately outside the cruiser
told Bormann he was under arrest and not to ask any ques-
tions, but Bormann spoke again. Frustrated, the officer told
Bormann to “shut the [expletive] up.” The officer in the cruiser
told Bormann, “I am not asking you any questions, but if you
want to talk, I’m listening.” Bormann said that he had been at
home watching a professional football game on television and
that he became upset due to officiating calls by the referees.
Bormann said he became further upset, found his deer rifle,
got into the car, and drove around. The officer in the cruiser
said that Bormann “abruptly ended by saying [he] didn’t shoot
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anybody.” Bormann had not been given the warnings required
by Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed.
2d 694 (1966), at that time.

Bormann was transported to the Omaha Police Department’s
headquarters by a third officer. Without being questioned,
Bormann asked the third officer which team he preferred in the
football game Bormann had been watching. A short while later,
Bormann volunteered that he was “sorry for everything that
happened tonight.”

At police headquarters, Bormann was placed in an interview
room. A videotape recording of the interview was received
into evidence at trial over Bormann’s objection. The video-
tape shows that Bormann was left alone for about 8 minutes
before a detective entered and asked Bormann for identifica-
tion. Bormann said he had none. The detective left, returned
with a notepad, and asked Bormann for his name, date of
birth, address, telephone number, and Social Security number.
Bormann was again left alone for about 20 minutes.

When the detective returned, Bormann had his head down
on the table and appeared to be asleep. The detective roused
Bormann and asked if he had any sharp instruments in his pos-
session. The detective reviewed the biographical information
he had obtained previously from Bormann and offered him
water. The detective left the room, returned with water, and
left again.

Approximately 8 minutes later, the detective returned.
Bormann asked to call his parents. The detective said he would
call them if it was necessary after he and Bormann talked for
a while. Bormann was again asked for biographical informa-
tion, including his age, name, date of birth, address, and pre-
vious address. Bormann described where he had lived for the
prior several years and where he had attended high school.
The detective explained that the questions were to ensure that
Bormann understood English. Bormann said that he had good
grades in high school and had attended 1 year of college.
Bormann stated that he can read but has problems with com-
prehending what he has read.

Bormann said he understood what the detective was say-
ing. He described his history of drug use and stated he had
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used marijuana a few weeks earlier. While in college, he used
cocaine and had been charged with possession. He was not
using cocaine at the time but had recently abused inhalants. He
said he had been drinking that night while watching football on
television and had consumed a bottle of whiskey.

Bormann was asked whether he took any prescription medi-
cation and whether he had any disabilities. He denied taking
any medication other than Tylenol for headaches. Bormann
was advised that the detective was trying to determine whether
Bormann understood what was going on and to make sure
Bormann understood what was being said.

The detective said he wanted to give Bormann a chance
to talk. At that point, about 1 hour after the videotape began,
Bormann was read the Miranda rights advisory. He signed the
rights advisory form and eventually acknowledged that he had
committed the homicide by shooting from his parked car into
Williams’ vehicle. He was unable to explain any reason for
the shooting.

Bormann was charged with first degree murder and use of a
deadly weapon to commit a felony. A motion to suppress his
statements was overruled. The trial court found that Bormann’s
statements in the police cruiser were not the product of interro-
gation and did not require Miranda warnings because Bormann
was not being interrogated. The court found no evidence of a
police practice intended to elicit an incriminating response. The
officer’s direction to sit back and relax did not compel Bormann
to talk. There was no evidence that Bormann was susceptible to
persuasion. The court found that Bormann persisted in talking
even when he was directed to remain quiet.

The trial court found that Bormann’s statement while being
transported to police headquarters was made freely and vol-
untarily. His statement that he was “sorry for everything that
happened tonight” was spontaneous and therefore admissi-
ble. The court concluded that because Bormann’s statement
in the cruiser was admissible, his videotaped statement at
police headquarters was not derivative of an earlier inadmis-
sible statement.

The trial court found the videotaped statement was admis-
sible as a “‘routine booking exception’” to Miranda and that
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the questions asked at the beginning of the interview fell within
the routine booking exception. Although questions were asked
about Bormann’s use of drugs and alcohol, the questions were
asked to determine whether Bormann was able to answer ques-
tions at that time.

The trial court determined that a brief reference to the death
penalty made during the questioning of Bormann at police
headquarters did not make his videotaped statement involuntary.
The court found that the detective referred to the death penalty
only briefly and did not use it as a threat or inducement.

The jury found Bormann guilty of second degree murder and
use of a weapon to commit a felony. He was sentenced to a
term of 60 years to life in prison on the murder conviction and
a consecutive term of 20 to 30 years for the firearm conviction.
He appeals.

IV. ASSIGNMENTS OF ERROR

Bormann’s assignments of error, summarized and restated,
claim that the trial court erred in admitting his statements into
evidence. He argues the court erred in admitting the statement
made in the police cruiser, because he was not given Miranda
warnings prior to the statement. He claims that the videotaped
statement was made without a knowing, voluntary, and intel-
ligent waiver of the right to counsel and the right against
self-incrimination and that the questioning exceeded the scope
of the exception to Miranda for routine booking questions.
Bormann also alleges that the videotaped statement at police
headquarters was the product of threats, coercion, or induce-
ments of leniency, in violation of the Due Process Clauses of
the federal and state Constitutions. Bormann also claims that
the court erred in giving a step jury instruction which deprived
him of the due process right to have the jury consider his
defense to the charges.

V. ANALYSIS

1. ADMISSION OF STATEMENTS

(a) Police Cruiser
The first officer testified that Bormann was placed in the
back seat of the police cruiser and asked to provide his name
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and address. On two occasions, Bormann said he would like to
talk. He was told to sit back and relax and not to ask any ques-
tions. Bormann appeared calm. He had watery eyes that were
slightly bloodshot, and there was an odor of alcohol on his per-
son. Bormann then volunteered that after becoming frustrated
about the officiating of the football game he was watching,
he got out his deer rifle and drove around. He said he had not
shot anyone.

The second officer, who was standing outside the cruiser,
testified that Bormann said he had been at home watching a
football game, drinking, and getting upset with the referee
because of some of the officiating calls he made. Bormann
said that as the game progressed, he became more and more
upset. He got dressed, grabbed his rifle, and started driving
around. He finished his statement by saying, “I didn’t shoot
anybody tonight.” Bormann argues his statement was inadmis-
sible because he had not been given the Miranda warnings.

[4,5] The safeguards provided by Miranda “come into play
whenever a person in custody is subjected to either express
questioning or its functional equivalent.” State v. McKinney,
273 Neb. 346, 364, 730 N.W.2d 74, 90 (2007). Miranda warn-
ings are required only when there has been such a restriction
on one’s freedom as to render one “‘in custody.’” State v.
McKinney, 273 Neb. at 364, 730 N.W.2d at 90-91, quoting
State v. Mata, 266 Neb. 668, 668 N.W.2d 448 (2003). A per-
son is in custody for purposes of Miranda “when there is a
formal arrest or a restraint on one’s freedom of movement to
the degree associated with such an arrest.” State v. McKinney,
273 Neb. at 364, 730 N.W.2d at 91. Bormann was handcuffed
and placed in the back seat of a police cruiser. His freedom of
movement was restrained. It is not disputed that he was in cus-
tody at the time he made the statements to the officers in and
near the cruiser.

[6] We then consider whether Bormann was interrogated
while in the police cruiser. “‘Interrogation’ under Miranda
refers not only to express questioning, but also to any words
or actions on the part of the police (other than those normally
attendant to arrest and custody) that the police should know are
reasonably likely to elicit an incriminating response from the
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suspect.” State v. Rogers, 277 Neb. 37, 54, 760 N.W.2d 35, 52
(2009). In Rhode Island v. Innis, 446 U.S. 291, 301-02, 100 S.
Ct. 1682, 64 L. Ed. 2d 297 (1980) (emphasis in original), the
U.S. Supreme Court stated:
A practice that the police should know is reasonably
likely to evoke an incriminating response from a suspect
thus amounts to interrogation. But, since the police surely
cannot be held accountable for the unforeseeable results
of their words or actions, the definition of interrogation
can extend only to words or actions on the part of police
officers that they should have known were reasonably
likely to elicit an incriminating response.

We have held that “[s]tatements made in a conversation
initiated by the accused or spontaneously volunteered by the
accused are not the result of interrogation and are admissible.”
State v. Rodriguez, 272 Neb. 930, 944, 726 N.W.2d 157, 171
(2007). In addition, the definition of interrogation excludes
“a course of inquiry related and responsive to a volunteered
remark.” Id.

In interpreting Rhode Island v. Innis, supra, this court has
stated that an objective standard is applied to determine whether
there is interrogation within the meaning of Miranda. See State
v. Gibson, 228 Neb. 455, 422 N.W.2d 570 (1988). The question
to be answered is as follows:

Would a reasonable and disinterested person conclude that
police conduct, directed to a suspect or defendant in cus-
tody, would likely elicit an incriminating response from
that suspect or defendant? . . . If the answer is “yes,” there
is interrogation requiring the Miranda warning before
a defendant’s incriminating response is constitutionally
admissible as evidence against the defendant.
Id. at 463, 422 N.W.2d at 575.

Both officers in and near the cruiser testified that Bormann’s
statements while he was in the cruiser were volunteered. Neither
of the officers elicited a response by beginning a conversation
with Bormann. He was asked for his name and address in
order for the officers to conduct a background check on him.
This information was collected for arrest and did not require
Miranda warnings.
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[7] Neither officer took any action that elicited an incrimi-
nating response from Bormann. The officers cannot be held
accountable for Bormann’s response. They asked no ques-
tions beyond obtaining information for identification purposes.
“[IInterrogation occurs when a person is placed under a com-
pulsion to speak.” State v. Rodriguez, 272 Neb. at 943, 726
N.W.2d at 171. Bormann was not compelled to talk to the offi-
cers by their actions or statements. He voluntarily asked to talk
to the officers, who discouraged him from doing so. Bormann
continued to talk even when he was told not to speak. There
was no interrogation in the police cruiser.

We conclude that Bormann was not subjected to interroga-
tion while sitting in the police cruiser at the scene or while
being transported to police headquarters. The statements made
by Bormann were voluntary and were not the result of interro-
gation. Therefore, they were admissible. The trial court did not
err in allowing such statements to be admitted into evidence.

(b) Interview Room

Bormann claims that the videotaped statement at police
headquarters should be inadmissible because it includes 20
minutes of questioning before he was administered the Miranda
warnings. The trial court found the statement to be admissible.
See Pennsylvania v. Muniz, 496 U.S. 582, 110 S. Ct. 2638, 110
L. Ed. 2d 528 (1990) (routine booking exception allows col-
lection of questions to secure biographical data necessary to
complete booking or pretrial services without administration of
Miranda warnings).

We conclude that the information obtained went beyond the
collection of facts necessary for routine booking. However, this
does not mean that the evidence was inadmissible. The infor-
mation, while beyond that necessary for a routine booking, was
obtained in order to determine if Bormann was competent to
talk to police.

Information obtained in initial questioning is not necessarily
considered interrogation under Miranda. U.S. v. Brown, 101
F.3d 1272 (8th Cir. 1996). The court stated:

“A request for routine information necessary for basic
identification purposes is not interrogation under Miranda,
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even if the information turns out to be incriminating. Only
if the government agent should reasonably be aware that
the information sought, while merely for basic identifica-
tion purposes in the usual case, is directly relevant to the
substantive offense charged, will the question be subject
to scrutiny.”

Id. at 1274, quoting United States v. McLaughlin, 777 F.2d 388

(8th Cir. 1985).

Bormann was in an interrogation room for about 45 minutes
before the Miranda rights were administered. He was alone
for more than 15 minutes before the detective entered and
asked for identification. Bormann had none, and the detective
obtained a notepad and asked Bormann for his name, date of
birth, address, telephone number, and Social Security number.
The detective left, returned, and asked Bormann if he had any
sharp instruments in his possession. Biographical information
was reviewed, and Bormann was offered water. The detective
left to retrieve the water, returned with it, and left again.

The detective returned and again asked for biographical
information. Bormann voluntarily described where he had lived
for the previous several years. The detective asked Bormann
about his educational background to ensure that Bormann
understood the questions.

Because the detective smelled the odor of alcohol, he asked
for Bormann’s drug and alcohol history. Bormann said he had
last used marijuana a few weeks earlier. He had previously used
cocaine and had once been charged with possession. Bormann
said he had recently abused inhalants. Bormann said he had
been drinking that night while he was watching a football game
and had consumed a bottle of whiskey.

The detective said he was trying to determine whether
Bormann understood what was happening. He asked whether
Bormann had taken any prescription medication and whether
he had any disabilities. Bormann denied taking any medication
other than Tylenol for headaches.

The detective said he wanted to give Bormann a chance to
talk. Bormann then said he had possession of a high-powered
rifle that night, but that he had not shot at any police. At that
point, about 1 hour after the videotape began, the detective
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read the Miranda rights advisory to Bormann, and he signed
the rights advisory form.

In reviewing a motion to suppress a confession based on the
claimed involuntariness of the statement, including claims that
it was procured in violation of the safeguards established by the
U.S. Supreme Court in Miranda v. Arizona, 384 U.S. 436, 86
S. Ct. 1602, 16 L. Ed. 2d 694 (1966), an appellate court applies
a two-part standard of review. With regard to historical facts,
we review the trial court’s findings for clear error. Whether
those facts suffice to meet the constitutional standards, how-
ever, is a question of law, which we review independently of
the trial court’s determination. State v. Goodwin, 278 Neb. 945,
774 N.W.2d 733 (2009).

The issue is whether Bormann’s statements prior to being
given the Miranda warning tainted his waiver such that the
statements cannot be said to be freely and voluntarily given.

[8] “It is an unwarranted extension of Miranda to say that
an unwarned statement ‘so taints the investigatory process that
a subsequent voluntary and informed waiver is ineffective for
some indeterminate period.”” State v. Ray, 266 Neb. 659, 665,
668 N.W.2d 52, 57 (2003), quoting Oregon v. Elstad, 470 U.S.
298, 105 S. Ct. 1285, 84 L. Ed. 2d 222 (1985). We conclude
that Bormann’s pre-Miranda statement did not render his post-
Miranda statements inadmissible.

The pre-Miranda questions concerned basic identification
and Bormann’s ability to understand the nature of the question-
ing. Bormann smelled of alcohol and had consumed an entire
bottle of whiskey the day of the shooting. He had previously
told police that he had a high-powered rifle and that he had
not shot at any police. This statement cannot be said to have
tainted the voluntariness of his waiver. Bormann’s statement
concerning his drug use was not related to the shooting inci-
dent and provided basic information relating to his physical
and mental condition.

The trial court did not err in finding that Bormann’s video-
taped statement was voluntary. The questioning prior to the
time Bormann was given his Miranda advisory did not affect
the voluntariness of Bormann’s post-Miranda statements.
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Bormann freely and voluntarily executed the waiver of his
Miranda rights.

(c) Product of Threats, Coercion, or Inducements

Bormann argues that the videotaped statement was inad-
missible because it was the product of threats, coercion, or
inducements. He claims his due process rights were vio-
lated when the detective mentioned the death penalty during
the interrogation.

After Bormann was given the Miranda warnings, he was
asked to describe his activity that day. Bormann stated he
had slept until 3:30 p.m. and then began watching football.
Bormann said he started drinking during an earlier football
game. He did not remember more than the first quarter of the
second game, but said he became upset when the team he was
a fan of was losing. He did not remember the reason he left
his house.

During the interview, Bormann continued to deny that he
remembered any of his actions. Gradually, he recalled details
of the day. He admitted that he fired the rifle while sitting in
the driver’s seat of his vehicle. Bormann stated he did not know
why he left his house. The detective asked Bormann what his
target was, because he wanted to make sure that Bormann did
not go out looking for a specific person, which would be pre-
meditated murder. Bormann was asked if he understood the
meaning of premeditated murder. The detective stated, “That
means death penalty.” Bormann did not respond. The interview
continued for another 30 minutes, at which time Bormann
admitted that he shot at a car in the drive-through lane of a
fast-food restaurant.

[9,10] Bormann argues that the detective’s comments about
the death penalty made Bormann’s statement involuntary.

A statement of a suspect, to be admissible, must be
shown by the State to have been given freely and volun-
tarily and not to have been the product of any promise or
inducement—direct, indirect, or implied—no matter how
slight. However, this rule is not to be applied on a strict,
per se basis. Rather, determinations of voluntariness are
based upon an assessment of all of the circumstances and
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factors surrounding the occurrence when the statement

is made.
State v. McPherson, 266 Neb. 734, 740-41, 668 N.W.2d 504,
511 (2003). The Due Process Clauses of the U.S. and Nebraska
Constitutions preclude admissibility of an involuntary confes-
sion. State v. Garner, 260 Neb. 41, 614 N.W.2d 319 (2000),
citing U.S. Const. amend. XIV and Neb. Const. art. I, § 3. The
State has the burden to prove that a defendant’s statement was
voluntary and not coerced. State v. Garner, supra. In determin-
ing whether a Miranda waiver is knowingly and voluntarily
made, a court applies a totality of the circumstances test.
Factors to be considered include the suspect’s age, education,
intelligence, prior contact with authorities, and conduct. State
v. Goodwin, 278 Neb. 945, 774 N.W.2d 733 (2009).

In State v. Garner, 260 Neb. at 46, 614 N.W.2d at 325, a
detective told the defendant, a 15-year-old who was suspected
of killing an elderly woman, that people would “‘want to stick
you in the electric chair and burn your butt forever for killing
an 83-year-old white woman, when there may be more to it
than that.”” The defendant then confessed to the murder.

On appeal, the defendant contended that his confession was
involuntary because it was the product of threats, coercion, and
inducements of leniency. He argued that his age, the time of
day, and the fact he had no attorney or parent present affected
the voluntariness of his confession. We stated that the confes-
sion of an accused may be involuntary and inadmissible if
obtained in exchange for a promise of leniency. “However,
mere advice or exhortation by the police that it would be bet-
ter for the accused to tell the truth, when unaccompanied by
either a threat or promise, does not make a subsequent confes-
sion involuntary.” State v. Garner, 260 Neb. at 50, 614 N.W.2d
at 327. In order to render a statement involuntary, any benefit
offered to a defendant must be definite and must overbear his
or her free will. /d. We concluded that because the detective
did not refer to the death penalty in connection with an explicit
threat or promise of leniency, the confession was not involun-
tary. Id.

[11] The U.S. Supreme Court has held that “coercive police
activity is a necessary predicate to the finding that a confession
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is not ‘voluntary’ within the meaning of the Due Process
Clause of the Fourteenth Amendment.” Colorado v. Connelly,
479 U.S. 157, 167, 107 S. Ct. 515, 93 L. Ed. 2d 473 (1986).
“‘[The] circumstances surrounding the statement and the char-
acteristics of the individual defendant at the time of the state-
ment are potentially material considerations . . . .)” State v.
Ray, 266 Neb. 659, 666, 668 N.W.2d 52, 57 (2003).

In the case at bar, the detective’s reference to the death pen-
alty was not made as a threat or inducement. He was pointing
out to Bormann the seriousness of the crime and differentiating
premeditated murder from other grades of homicide. The video-
tape does not suggest that the detective’s actions resulted in
Bormann’s will being overborne.

The trial court’s findings of historical fact are not clearly
erroneous. They are fully supported by the record. Based upon
our independent review of the totality of the circumstances,
we conclude that the videotaped statement by Bormann was
voluntary. The trial court did not err in admitting the videotape
into evidence.

2. STEP JURY INSTRUCTION

Bormann’s final assignment of error claims the trial court
erred in giving a step jury instruction that deprived him of his
due process right to have the jury consider his defense to the
charges. The jury was given the following instruction:

Under Count I of the Information, depending on evi-
dence which you find that the State has proved beyond a
reasonable doubt, you may find . . . Bormann:

(1) Guilty of murder in the first degree; or

(2) Guilty of murder in the second degree; or

(3) Guilty of manslaughter; or

(4) Not guilty.

The instruction included three sections, each of which
spelled out the material elements for the three grades of homi-
cide. Each instruction then stated that if the jury found from
the evidence beyond a reasonable doubt that each and every
one of the material elements set out in that section was true,
the jury should find the defendant guilty of that crime. Each
instruction went on to state: “If, on the other hand, you find
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that the State has failed to prove beyond a reasonable doubt
any one or more of the material elements” in that section, the
jury should find Bormann not guilty of that crime. The instruc-
tion then directed the jury to “proceed to consider the lesser-
included offense.”

[12] Bormann’s theory of defense was that he lacked the
intent to kill and that, therefore, he could only have been found
guilty of manslaughter. He claims that the step instruction vio-
lated his due process rights because it did not allow the jury to
consider his theory. The determination of whether procedures
afforded an individual comport with constitutional require-
ments for procedural due process presents a question of law.
State v. Goodwin, 278 Neb. 945, 774 N.W.2d 733 (2009). On
questions of law, a reviewing court has an obligation to reach
its own conclusions independent of those reached by the lower
courts. /d.

In State v. Goodwin, supra, we recently addressed an argu-
ment similar to Bormann’s argument. We agreed with other
courts which have held that so-called acquittal first step
instructions are not constitutionally deficient. As with State v.
Goodwin, supra, the step instruction given in this case did not
prevent the jury from considering the critical issue of whether
Bormann had formed an intent to kill when he fired the fatal
shot. Bormann was not precluded from offering evidence to
support his theory of defense, nor was his counsel restricted
from arguing that Bormann did not have the intent to kill
and should therefore be found guilty of the lesser offense
of manslaughter.

There was no prejudice to Bormann when the jury acquitted
him of first degree murder. Pursuant to the step instruction,
the jury was then required to consider whether the State had
proved all the elements of second degree murder. Once the
jury found that the State had proved each element of second
degree murder beyond a reasonable doubt, Bormann’s defense
of manslaughter was no longer relevant. The jury found that
Bormann intentionally killed Williams. The step instruction did
not violate Bormann’s constitutional right to present a com-
plete defense. It was perfectly logical for the jury to conclude
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that when Bormann pointed and fired his high-powered rifle at
Williams, he possessed the intent to kill.

VI. CONCLUSION
The trial court did not err in admitting Bormann’s statements
into evidence or in its instructions to the jury. The convictions
and sentences are affirmed.
AFFIRMED.

LonNNIE L. KOCONTES, APPELLANT, V.
SEAN K. McQuaIb AND EpWARD T.
BUJANOWSKI, APPELLEES.

778 N.W.2d 410

Filed January 29, 2010.  No. S-09-235.

1. Libel and Slander. Whether a communication is privileged by reason of its char-
acter or the occasion on which it was made is a question of law.

2. Appeal and Error. An appellate court resolves questions of law independently of
the determination reached by the court below.

3. Pleadings: Appeal and Error. An appellate court reviews de novo a lower
court’s dismissal of a complaint for failure to state a claim.

4. Pretrial Procedure: Appeal and Error. On appellate review, decisions regarding
discovery are generally reviewed under an abuse of discretion standard.

5. Judges: Words and Phrases. A judicial abuse of discretion exists when reasons
or rulings of a trial judge are clearly untenable, unfairly depriving a litigant of a
substantial right and denying just results in matters submitted for disposition.

6. Rules of the Supreme Court: Pleadings. Dismissal under Neb. Ct. R. Pldg.
§ 6-1112(b)(6) should be granted only in the unusual case in which a plaintiff
includes allegations that show on the face of the complaint that there is some
insuperable bar to relief.

7. Pleadings: Appeal and Error. When analyzing a lower court’s dismissal of a
complaint for failure to state a claim, an appellate court accepts the complaint’s
factual allegations as true and construes them in the light most favorable to
the plaintiff.

8. Libel and Slander. An absolutely privileged communication is one for which, by
reason of the occasion on which it was made, no remedy exists in a civil action
for libel or slander.

9. ____.Absolute privilege attaches to defamatory statements made incident to, and
in the course of, judicial or quasi-judicial proceedings if the defamatory matter
has some relation to the proceedings.
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10. Libel and Slander: Trial. The relevancy of the defamatory matter is not a techni-
cal legal relevancy but instead a general frame of reference and relationship to the
subject matter of the action.

11. Libel and Slander: Public Policy. Absolute privilege stems from a public policy
determination that weighs the public interest in free disclosure against the harm
to individuals who may be defamed.

12.  Pretrial Procedure: Public Officers and Employees. When the law commits
to any officer the duty of looking into facts and acting upon them, not in a way
which it specifically directs, but after a discretion in its nature judicial, the func-
tion is quasi-judicial.

13. Board of Pardons: Libel and Slander. The Nebraska Board of Pardons should be
considered a quasi-judicial body for the purpose of applying absolute privilege.

14. Pretrial Procedure. The evaluation and investigation of facts and opinions for
the purpose of determining what, if anything, is to be raised or used in pending
litigation is as integral a part of the search for truth as is the presentation of such
facts and opinions during the course of the trial.

15. Libel and Slander: Public Policy. The great underlying principle upon which
the doctrine of privileged communications rests is public policy.

16. Convictions. A pardon affects the public interest in the conviction.

17. Board of Pardons: Convictions: Public Policy. Before a convicted person bene-
fits from the clemency power of the Board of Pardons, public policy demands full
disclosure of any and all pertinent information.

18. Torts: Libel and Slander: Public Policy: Damages. For purposes of public
policy, a defamation suit is indistinguishable from other tort-related claims seek-
ing money damages for the statement.

19. Pretrial Procedure: Proof: Appeal and Error. The party asserting error in
a discovery ruling bears the burden of showing that the ruling was an abuse
of discretion.

Appeal from the District Court for Lancaster County: JOoHN
A. CoLBORN, Judge. Affirmed.

James L. Beckmann, of Beckmann Law Offices, for
appellant.

Raymond E. Walden, of Walden Law Office, and William R.
Johnson, of Lamson, Dugan & Murray, L.L.P., for appellees.

WRriGHT, CoNNoLLY, GERRARD, STEPHAN, McCoRMACK, and
MILLER-LERMAN, JJ.

McCoRMACK, J.
NATURE OF CASE
Lonnie L. Kocontes filed a claim for libel per se against Sean
K. McQuaid and Edward T. Bujanowski after they submitted
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a letter to the Nebraska Board of Pardons discouraging it
from granting Kocontes’ application. The district court granted
McQuaid and Bujanowski’s motion to dismiss based on the
absolute privilege protecting participants in judicial or quasi-
judicial proceedings from the prospect of defamation actions.
We consider whether the Board of Pardons is a quasi-judicial
body such that absolute privilege applies to communications
relating to its proceedings.

BACKGROUND

Kocontes is an attorney licensed in the State of California.
Occasionally, Kocontes has represented clients on a pro hac
vice basis in Florida. He has apparently been unable to obtain
a license to practice law in Florida. This is at least in part
because of drug-related felony convictions that occurred in
Nebraska approximately 30 years ago. In the hopes of obtain-
ing a license in Florida, Kocontes filed an application with the
Nebraska Board of Pardons to pardon his prior convictions.

Kocontes’ relationship with Bujanowski began sometime
around September 2007, when Kocontes entered into a pro hac
vice arrangement to represent him as the plaintiff in an action
in Florida. By November, however, Kocontes’ pro hac vice
status had been revoked by the court. Kocontes asserts that the
court had erroneously concluded that he was a Florida resident.
Bujanowski retained McQuaid, a Florida attorney, to continue
his lawsuit.

On January 28, 2008, Kocontes filed a complaint against
McQuaid with the Florida State Bar, alleging that McQuaid
had solicited Bujanowski at a time when Kocontes still repre-
sented Bujanowski. He also initiated a civil action in Florida
against McQuaid and Bujanowski for defamation, alleging that
McQuaid had made defamatory statements to Bujanowski in
the process of soliciting his business and that both McQuaid
and Bujanowski had made defamatory statements to an investi-
gator in Bujanowski’s lawsuit.

McQuaid and Bujanowski learned that Kocontes had a pend-
ing application for a pardon before the Nebraska Board of
Pardons. They opposed the pardon, allegedly out of vindic-
tiveness for Kocontes’ suits against them. On March 6, 2008,
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McQuaid sent a letter on Bujanowski’s behalf to the Board of
Pardons. The letter described the relationship between the par-
ties and alleged that (1) Kocontes’ pro hac vice status in Florida
was removed due to Kocontes’ misrepresentations to the court,
(2) Kocontes had lied about his convicted felon status when
registering to vote in Florida, and (3) Kocontes was illegally
practicing law in Florida and had charged exorbitant fees.
Finally, the letter suggested that the Board of Pardons investi-
gate specific rumors of illegal behavior for which Kocontes had
not been charged or convicted. In the present action, Kocontes
alleges that all of these statements to the Board of Pardons
were false and that McQuaid and Bujanowski either knew of
their falsity or acted with reckless disregard as to their truth
or falsity.

Kocontes’ application for a pardon was denied by the Board
of Pardons on June 5, 2008. That same day, Kocontes filed
suit against McQuaid and Bujanowski in the district court for
Lancaster County seeking damages for the alleged libelous
statements in the letter.

McQuaid and Bujanowski filed a motion to dismiss the
action, alleging that Nebraska lacked personal jurisdiction over
them and that the action was barred by absolute privilege.
McQuaid and Bujanowski were granted a protective order
delaying the need to respond to Kocontes’ discovery requests
until the motion to dismiss was disposed of. The court denied
Kocontes’ motion to compel discovery to prove additional
contacts and defamatory statements in Nebraska. Ultimately,
the motion to dismiss was granted, with the district court’s
reasoning that an absolute privilege protected the statements.
Kocontes appeals.

ASSIGNMENTS OF ERROR
Kocontes assigns that the district court erred when it (1)
granted the motion to dismiss and (2) overruled Kocontes’
motion to compel discovery.

STANDARD OF REVIEW
[1,2] Whether a communication is privileged by reason of its
character or the occasion on which it was made is a question
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of law.! An appellate court resolves questions of law indepen-
dently of the determination reached by the court below.?

[3] An appellate court reviews de novo a lower court’s dis-
missal of a complaint for failure to state a claim.?

[4,5] On appellate review, decisions regarding discovery are
generally reviewed under an abuse of discretion standard.* A
judicial abuse of discretion exists when reasons or rulings of a
trial judge are clearly untenable, unfairly depriving a litigant of
a substantial right and denying just results in matters submitted
for disposition.’

ANALYSIS

[6,7] Dismissal under Neb. Ct. R. Pldg. § 6-1112(b)(6)
should be granted only in the unusual case in which a plaintiff
includes allegations that show on the face of the complaint
that there is some insuperable bar to relief.® When analyzing
a lower court’s dismissal of a complaint for failure to state a
claim, an appellate court accepts the complaint’s factual allega-
tions as true and construes them in the light most favorable to
the plaintiff.” In this case, the court determined that the state-
ments were absolutely privileged and that therefore, even if the
allegations in the complaint were true, the statements could not
form the basis of a defamation action. The court also found that
no reasonable possibility existed that Kocontes would be able
to correct the deficiency in his petition.

On appeal, Kocontes asserts that absolute privilege should
not apply to complaints to the Board of Pardons. He argues
that the Board of Pardons is not a quasi-judicial body and that,
in any event, letters by strangers to the proceedings should not

' Sullivan v. Smith, 925 So. 2d 972 (Ala. Civ. App. 2005).
2 Tolliver v. Visiting Nurse Assn., 278 Neb. 532, 771 N.W.2d 908 (2009).

3 Crane Sales & Serv. Co. v. Seneca Ins. Co., 276 Neb. 372, 754 N.W.2d
607 (2008).

4 See Greenwalt v. Wal-Mart Stores, 253 Neb. 32, 567 N.W.2d 560 (1997).
S Id.

% Crane Sales & Serv. Co. v. Seneca Ins. Co., supra note 3.

7 Id.
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be protected by the privilege. Even if the letter was protected,
Kocontes asserts he should have been allowed to amend his
complaint to assert the tortious interference with a business
expectancy. Finally, he asserts he should have been allowed to
discover any possible nonprivileged communications made by
McQuaid and Bujanowski with Nebraska.

ABSOLUTE PRIVILEGE

[8-10] An absolutely privileged communication is one for
which, by reason of the occasion on which it was made, no
remedy exists in a civil action for libel or slander.® Absolute
privilege attaches to defamatory statements made incident to,
and in the course of, judicial or quasi-judicial proceedings if
the defamatory matter has some relation to the proceedings.’
The relevancy of the defamatory matter is not a technical legal
relevancy but instead a general frame of reference and relation-
ship to the subject matter of the action.'”

[11] Absolute privilege stems from a public policy determi-
nation that weighs the public interest in free disclosure against
the harm to individuals who may be defamed.!! There are cer-
tain relations of life in which it is so important that the persons
engaged in them should be able to speak freely that the law
takes the risk of their abusing the occasion and speaking mali-
ciously as well as untruly.'? As will be illustrated further below,
the privilege applies to witness testimony in a judicial proceed-
ing, but it also applies to statements preliminary or ancillary to
judicial or quasi-judicial proceedings.

[12] In Shumway v. Warrick,"* we defined what is quasi-
judicial for purposes of applying absolute privilege and held

8 Regan v. Guardian Life Ins. Co., 140 Tex. 105, 166 S.W.2d 909 (1942).

° See, Kloch v. Ratcliffe, 221 Neb. 241, 375 N.W.2d 916 (1985); Sinnett v.
Albert, 188 Neb. 176, 195 N.W.2d 506 (1972); Shumway v. Warrick, 108
Neb. 652, 189 N.W. 301 (1922); Restatement (Second) of Torts §§ 587 and
590A (1977).

10 Sinnett v. Albert, supra note 9.

1" See, e.g., Adams v. Peck, 288 Md. 1, 415 A.2d 292 (1980).

12 Sinnett v. Albert, supra note 9.

3 Shumway v. Warrick, supra note 9, 108 Neb. at 656, 189 N.W. at 302.
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that “‘[w]hen the law commits to any officer the duty of look-
ing into facts and acting upon them, not in a way which it spe-
cifically directs, but after a discretion in its nature judicial, the
function is quasi-judicial.”” We note that several other courts
use a similarly broad definition that focuses on the ability of a
board or tribunal to decide matters based on the application of
human judgment to some sort of factual investigation.'*

Nevertheless, it has been said that there is “‘“no clear defi-
nition” of what constitutes a quasi-judicial proceeding before a
quasi-judicial body.’”"5 In addition to the definition set forth in
Shumway, we also find useful six principal attributes consid-
ered by other courts in making a determination as to whether a
body is quasi-judicial: (1) the power to exercise judgment and
discretion; (2) the power to hear and determine or to ascertain
facts and decide; (3) the power to make a binding order and
judgment; (4) the power to affect the personal or property
rights of private persons; (5) the power to examine witnesses,
to compel the attendance of witnesses, and to hear the litiga-
tion of the issues at a hearing; and (6) the power to enforce
decisions or impose penalties.'® A quasi-judicial body need not
possess all six powers, but the more powers it does possess, the
more likely it is to be acting in a quasi-judicial manner."”

We have considered a wide variety of entities as quasi-
judicial bodies for purposes of absolute privilege, although we
have never before specifically addressed the Board of Pardons.
For example, in Shumway," we held the privilege applied to a

4 Fedderwitz v. Lamb, 195 Ga. 691, 25 S.E.2d 414 (1943); Parker v.
Kirkland, 298 111. App. 340, 18 N.E.2d 709 (1939); Cole v. Star Tribune,
581 N.W.2d 364 (Minn. App. 1998); Lane v. Port Terminal R.R. Ass’n, 821
S.W.2d 623 (Tex. App. 1991).

S Vultaggio v. Yasko, 215 Wis. 2d 326, 341, 572 N.W.2d 450, 456 (1998).

16 See, e.g., Craig v. Stafford Const., Inc., 271 Conn. 78, 856 A.2d 372
(2004); Adco Services, Inc. v. Bullard, 256 1ll. App. 3d 655, 628 N.E.2d
772, 195 I11. Dec. 308 (1993).

" Illinois College of Optometry v. Labombarda, 910 F. Supp. 431 (N.D.
Ill. 1996). See, also, Craig v. Stafford Const., Inc., supra note 16; Adco
Services, Inc. v. Bullard, supra note 16.

18 Shumway v. Warrick, supra note 9.
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letter written by a banker to the state banking board. The board
was considering a businessman’s application for a charter
to start a new bank. In concluding that the board was quasi-
judicial, we observed that it was charged with making the
ultimate decision as to whether to grant a banking charter and
it was charged with investigating and determining the integrity
and responsibility of parties applying for the same.

We concluded that the banker’s protest was relevant and that
it was covered by the privilege, because statements addressing
the integrity and responsibility of the applicant were pertinent
to the board’s inquiry. We held that the banker was protected
by the privilege regardless of whether his rights and inter-
ests were directly involved in the matter before the board or
whether his opinion was compelled by the board.” It was the
banker’s right to appear before the banking board and protest
the issuance of the charter.® Thus, “it would be paradoxical to
hold that he was merely an interloper, a stranger to the pro-
ceedings, and therefore denied the privileges and immunities
granted a party litigant.”?!

In Sinnett v. Albert,” we held that absolute privilege applied
to a complaint to the Nebraska State Bar Association against
an attorney by a former client. We held that the complaint was
privileged regardless of whether it was ever admitted into evi-
dence at a subsequent investigatory proceeding. Furthermore,
the protection extended to statements in the complaint that per-
tained to an attorney who was not, in fact, the ultimate subject
of the disciplinary proceedings, so long as the statements were
incidental or explanatory to the complaint.

We said that proceedings for the discipline or disbarment
of attorneys have traditionally been regarded as judicial in
character. And we described in some detail how “[r]easonable
demands of sound public policy require[d] the imposition of

¥ Jd.
2 Jd.
2l Id. at 657, 189 N.W. at 303.

22 Sinnett v. Albert, supra note 9.
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absolute privilege” to complaints about professional mis-
conduct. We explained that the exercise of the right to lodge
a complaint against an attorney “should not be discouraged
by fear on the part of the complainant that he may have to
defend a lawsuit for defamation by anyone who deems himself
defamed by relevant statements made in the complaint.”?*

In other jurisdictions, absolute privilege has likewise been
applied to complaints before a wide variety of entities, rang-
ing from a police department’s internal affairs division® to a
council of optometric education.® Closer to the situation at
hand, communications to states’ boards of parole are almost
universally considered protected by absolute privilege.?”” For
instance, in Pulkrabek v. Sletten,” the court applied the privi-
lege to a letter written by the prosecuting attorney questioning
the competency of defense counsel who had agreed to a plea
bargain. The court held that the privilege applied to the letter
regardless of whether it was actually used in the parole meeting
so long as it was drafted with the intent that it be considered by
the parole board in its investigation of the inmate’s application
for parole.

In Sullivan v. Smith,” the court held that absolute privilege
applied to the testimony of the victim’s parents at a parole
board meeting. In concluding that the parole board was a
quasi-judicial body, the court explained that the parole board
did not normally act in a ministerial manner, but, instead, its

2 Id. at 179, 195 N.W.2d at 509.

H1d.

% Craig v. Stafford Const., Inc., supra note 16.

% Illinois College of Optometry v. Labombarda, supra note 17.

" See, Sullivan v. Smith, supra note 1; Neal v. McCall, 134 Ga. App. 680,
215 S.E.2d 537 (1975); Hartford v. Hartford, 60 Mass. App. 446, 803
N.E.2d 334 (2004); Burgess v. Silverglat, 217 Mont. 186, 703 P.2d 854
(1985); Pulkrabek v. Sletten, 557 N.W.2d 225 (N.D. 1996); Vasquez v.
Courtney, 276 Or. 1053, 557 P.2d 672 (1976). See, also, Inmates of Neb.
Penal & Correctional v. Greenholtz, 436 F. Supp. 432 (D. Neb. 1976).

B Pulkrabek v. Sletten, supra note 27.

2 Sullivan v. Smith, supra note 1.
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decisions were “completely discretionary.”* The board, the
court explained, made decisions akin to those of a trial judge
in determining the propriety of probation. In both instances,
the determinations were effectively “not reviewable on appeal
due to the complete discretion.”*! The court defined a “judicial”
action for purposes of absolute privilege as an “‘*“‘“[o]fficial
action, the result of judgment or discretion . .. .”””"”%
Not many cases have specifically considered whether pro-
ceedings to obtain a pardon are quasi-judicial in this context.’
As Kocontes points out, at least one case, decided in 1918,
has denied the privilege.** In Andrews v. Gardiner,” the New
York Court of Appeals considered whether a physician’s appli-
cation to the governor for a pardon of a prior conviction was
absolutely privileged. The court explained that the application
was not a proceeding in court, nor one before an officer hav-
ing attributes similar to a court.*® Instead, it was “a petition for
mere grace and mercy’:
It may be made by any one, and without the convict’s
knowledge. It grows out of the action of the courts, but it
seeks to reverse their action by an appeal to motives and
arguments which are not those of jurisprudence. There
are no clearly defined issues. There is often a most infor-
mal hearing. Sometimes there is argument by counsel.
As often, the plea for mercy is made by wife or kin or
friends. . . . It is not necessary that reason be convinced;
it is enough that compassion is stirred.’’

The court reasoned that “[w]here the test of the pertinent

is so vague, there must be some check upon calumny.”*

30 I1d. at 975.

S Id.

32 Id. (emphasis omitted).

33 Annot., 45 A.L.R.2d 1296 (1956).

3% Andrews v. Gardiner, 224 N.Y. 440, 121 N.E. 341 (1918).
¥ Id.

3 Id.

37 1d. at 447, 121 N.E. at 343.

3 Id. at 447-48, 121 N.E. at 343,
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Furthermore, the court found a distinction between a witness
required to attend a hearing and voluntary complainants. The
court concluded that there was “no license, under cover of such
an occasion, to publish charges known to be false or put for-
ward for revenge.”®

In several other cases, however, courts have found that
absolute privilege does apply to communications to a par-
dons board. In Cole v. Star Tribune,*® the Minnesota Court
of Appeals held that letters sent by the victim’s nieces to the
board of pardons were absolutely privileged. The board of par-
dons was considering an inmate’s application for early release.
The board consisted of the governor, the attorney general, and
the chief justice. The court noted certain formalities, including
the fact that the public had been informed of the meeting of
the board. The victim’s nieces, particularly, were informed and
given the right to be present or to submit a written statement.
The board was required by statute to consider the victim’s
nieces’ statements, although there was apparently no further
instruction as to the manner in which it was to do so. The court
concluded the board of pardons was quasi-judicial because it
applied “‘deliberate human judgment based upon evidentiary
facts of some sort commanding the exercise of . . . discretion-
ary power.’ "

In Brech v. Seacat et al.,** the Supreme Court of South
Dakota held that the privilege applied to a sentencing judge’s
letter to the board of pardons, regardless of whether the let-
ter was required of him. It was customary for the sentencing
judge to forward such a letter to the board. And in Connellee
v. Blanton,® the court held that absolute privilege applied to
allegedly libelous statements in a prisoner’s application for
pardon to the governor. The court in Connellee noted that the
right to apply for redress of grievances was one embedded in

¥ Id. at 448, 121 N.E. at 344.

40 Cole v. Star Tribune, supra note 14.

4 Id. at 369.

42 Brech v. Seacat et al., 84 S.D. 264, 170 N.W.2d 348 (1969).
43 Connellee v. Blanton, 163 S.W. 404 (Tex. Civ. App. 1913).
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the state constitution. And while it observed that some classes
of communication to heads of governmental departments were
considered only conditionally privileged, the court concluded
that this was a quasi-judicial proceeding. The court explained
that the same principle of public policy which supports abso-
lute privilege in judicial proceedings should apply with equal
force to petitions for the exercise of the pardoning power—a
power which was “superior to that of the court which ren-
dered the judgment of conviction.”* The court reasoned: “If
the judicial proceedings which culminated in the conviction
were absolutely privileged, why should not the same immu-
nity be extended to the petition to a higher power to annul
that judgment . . . 77%

[13] We conclude that the cases applying the privilege
to communications before boards of pardons provide the
better-reasoned authority. In light of our definition set forth in
Shumway,* the six-factor test applied by other courts, and the
public policy reasons for absolute privilege, we conclude that
the Nebraska Board of Pardons should be considered a quasi-
judicial body for this purpose.

The Board of Pardons was created by Neb. Rev. Stat.
§ 83-1,126 (Reissue 2008). It consists of the Governor, the
Attorney General, and the Secretary of State. By majority
vote, the board has the statutory authority to remit fines
and forfeitures and to grant respites, reprieves, pardons, or
commutations for all criminal offenses except treason and
impeachment.*’” Applications requesting specific relief must
be considered by the board at its next regularly scheduled
meeting.*® The Board of Pardons must consult with the Board
of Parole concerning the applications.* Also, pursuant to arti-
cle I, § 28, of the Nebraska Constitution and Neb. Rev. Stat.

4 Id. at 407.

$1d.

4 Shumway v. Warrick, supra note 9.

47 Neb. Rev. Stat. §§ 83-1,127(1) and 83-170(10) (Reissue 2008).
4 Neb. Rev. Stat. §§ 83-1,129(3) and 83-1,130(1) (Reissue 2008).
49§ 83-1,127(4).
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§ 81-1848 (Reissue 2008), any victim of a crime committed by
the applicant must be informed of the pardon application and
be allowed to submit a written statement for consideration at
pardon proceedings.
The current policy and procedure guidelines of the Board of
Pardons state that it is the board’s policy to hold its hearings
in accordance with the Open Meetings Act.”® “The purpose of
any such hearing is to afford the members of the Board [of
Pardons] the opportunity to question the applicant or others,
or to hear such statements and review such information as the
Board believes may be helpful to it . . . ! The guidelines
explain that the board may review information concerning the
crime, the seriousness of the crime, the impact upon the victim,
and other issues, but it is not the function of the board to retry
the case for purposes of determining guilt or innocence. On
“Presentation of information, testimony, and argument,” the
guidelines state in relevant part:
The Board [of Pardons] may hear testimony, whether or
not offered under oath, and may received [sic] written
statements and other information which the Board deems
useful in the exercise of it’s [sic] authority. . . . Ordinarily
the applicant, or a representative of the applicant, will
first present testimony, statements, or other information
in support of the application, followed by the presenta-
tion of those appearing in opposition to the applica-
tion. Correspondence received by any Board member
shall be shared with the other members through Pardon
Board staff.>

Section 83-1,129(3) states that while the hearings before the

board are conducted “in an informal manner,” a record of the

proceedings must be made and preserved.

50 See, Neb. Rev. Stat. §§ 84-1407 through 84-1414 (Reissue 2008 & Supp.
2009); Nebraska Pardons Board Policy and Procedure Guidelines § 003.03
(1994).

31 Nebraska Pardons Board Policy and Procedure Guidelines, supra note 50,
§ 004.03.

2 Id., § 004.03C.
3 d.
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In its investigation of the facts relevant to the application,
Neb. Rev. Stat. § 83-1,128 (Reissue 2008) provides that the
Board of Pardons, “in the same manner as similar process in the
district court” has the power to issue subpoenas; to compel the
attendance of witnesses and the production of books, papers,
and other documents pertinent to the subject of an inquiry; and
to administer oaths and take the testimony of persons under
oath. The statute further provides that witnesses are subject
to contempt for failure to attend or provide requested material
when subpoenaed. And the statute provides that any person
who knowingly testifies falsely or submits any false affidavit or
deposition is “subject to the same orders and penalties to which
a person before the district court is subject.”

Thus, the law commits to the Board of Pardons the duty of
looking into facts and acting upon them, and the board does not
make decisions in a way which the law specifically directs, but
in its discretion.>® And regardless of whether it always sees fit
to exercise them, the board clearly has all six powers consid-
ered indicative of a quasi-judicial body.

Kocontes argues that the Board of Pardons should not be
considered quasi-judicial because its exercise of discretion is
completely unconstrained. Kocontes points out that there are
no specific facts it is directed by law to find, nor are there
specified legal principles the board must apply to the facts
it determines. In support of this argument, Kocontes makes
reference to the reasoning of the court in Andrews.”® But he
also relies heavily on cases where we have considered if an
administrative decision was made in the exercise of “judicial”
functions such that it is reviewable by petition in error. In those
cases, we stated that a board, tribunal, or officer exercises a
judicial function “if it decides a dispute of adjudicative fact or
if a statute requires it to act in a judicial manner.”>® We have
defined “‘[a]djudicative facts’” as those “which relate to a

3% Shumway v. Warrick, supra note 9.
5 Andrews v. Gardiner, supra note 34.
% See, e.g., Kropp v. Grand Island Pub. Sch. Dist. No. 2, 246 Neb. 138, 140,

517 N.W.2d 113, 115 (1994). See, also, Thomas v. Lincoln Public Schools,
228 Neb. 11, 421 N.W.2d 8 (1988).
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specific party and are adduced from formal proof.”*” Little has
been said about “judicial manner.”

In Sarpy Cty. Bd. of Comrs. v. Sarpy Cty. Land Reutil.,’ the
Nebraska Court of Appeals held that a decision by a county
land reutilization commission to sell a piece of property was
not subject to review by petition in error because the decision
was foo discretionary. The court noted that the statutes grant-
ing the commission its power” did not list the facts which
must be determined or upon which its determination must
depend. It was thus neither ministerial, judicial, nor quasi-
judicial; “[r]ather, the decision . . . can only be seen as a
matter of Commission policy or as a political decision of the
Commission.”® Later, in Ditter v. Nebraska Bd. of Parole,”" the
Court of Appeals similarly held that a decision by the Board of
Parole during its review of an inmate’s parole eligibility was
not a “judicial” act subject to petition in error review, because
it held no hearing and no “adjudicative facts” were determined
by the board.

We note that more recently, in Nicholson v. Red Willow Cty.
Sch. Dist. No. 0170,* we held that a school district superintend-
ent’s determination, without a hearing, of the sufficiency of
signatures in a petition to transfer real property from one dis-
trict to another was a quasi-judicial function subject to petition
in error review. And we overruled the prior case of Kosmicki v.
Kowalski,*®* in which we had held that an action was not judi-
cial because it involved no “adjudicative facts.”

5T Hawkins v. City of Omaha, 261 Neb. 943, 953, 627 N.W.2d 118, 127
(2001).

8 Sarpy Cty. Bd. of Comrs. v. Sarpy Cty. Land Reutil., 9 Neb. App. 552, 615
N.W.2d 490 (2000).

% See Neb. Rev. Stat. §§ 77-3205 and 77-3206(4) (Reissue 2009).

0 Sarpy Cty. Bd. of Comrs. v. Sarpy Cty. Land Reutil., supra note 58, 9 Neb.
App. at 561, 615 N.W.2d at 497.

U Ditter v. Nebraska Bd. of Parole, 11 Neb. App. 473, 481, 655 N.W.2d 43,
49 (2002).

92 Nicholson v. Red Willow Cty. Sch. Dist. No. 0170, 270 Neb. 140, 699
N.W.2d 25 (2005).

5 Kosmicki v. Kowalski, 184 Neb. 639, 171 N.W.2d 172 (1969).
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But regardless of whether the Board of Pardons’ decisions
would or would not qualify as “judicial” under our petition
in error analysis, we find Kocontes’ reliance on these cases
misplaced. Whether a decision can be reviewed by petition
in error involves different considerations than those involved
in the question of whether participants in the proceedings
should be protected by an absolute privilege. One of the con-
siderations for a petition in error is whether the decision being
reviewed has taken place in a way that would create a record
for meaningful appellate review.** For absolute privilege, in
contrast, policy considerations encouraging full disclosure are
paramount. At least one court has expressly held that the test
for whether an entity is quasi-judicial for the purpose of abso-
lute privilege is a different test than the one used to determine
if a decision is quasi-judicial for the purpose of a method
of review.

We find no support for Kocontes’ argument that the facts to
be considered by the board must be delineated by law in order
for the entity to act in a quasi-judicial manner. We do agree
that the board must be bound to apply its judgment to some
form of factual determinations so that its decision is more than
simply an arbitrary game of chance. But the Nebraska Board
of Pardons is so bound. Section 83-1,127(4) states that the
board must consult with the Board of Parole, and § 81-1848
implies that it must also consider written statements by the
victim. Extensive powers are granted to the Board of Pardons
to investigate all facts it deems relevant. Thus, although not
bound by jurisprudence, the Board of Pardons clearly endeav-
ors to exercise its discretion in a “judicial” manner insofar
as it exercises its discretion in conjunction with a careful
determination of relevant facts. And, as the court pointed out
in Sullivan,®® when it comes to certain sentencing decisions,
judges themselves are allowed virtually unfettered discretion
not only in the decision itself, but in what facts it considers

8 See Hawkins v. City of Omaha, supra note 57.

5 Parker v. Kirkland, supra note 14. But see Vogel v. State, 187 Misc. 2d
186, 721 N.Y.S.2d 901 (N.Y. CI. 2000).

8 Sullivan v. Smith, supra note 1.



KOCONTES v. McQUAID 351
Cite as 279 Neb. 335

relevant to that decision. Yet such actions are still consid-
ered “judicial.”

Kocontes also argues that absolute privilege should not
apply because proceedings of the Board of Pardons fail to pro-
vide any counterbalancing guarantees of truthfulness. Kocontes
asserts that the key factor in deciding if absolute privilege
applies is whether other safeguards exist that would encour-
age truthful statements and reveal and punish untruthful state-
ments. He notes that in judicial proceedings, witnesses that are
protected by absolute privilege are also subjected to discovery,
cross-examination, and potential perjury charges.

First, we find that such guarantees are not, as Kocontes
suggests, wholly absent from proceedings before the Board of
Pardons. While any hearing is an informal one, the applicant’s
version of events is given fair consideration. Furthermore, the
board has the power to subpoena any witness it chooses. As
already noted, any person subjected to this power is “subject
to the same orders and penalties to which a person before the
district court is subject”®” for knowingly testifying falsely or
submitting any false affidavit or deposition.

[14] That the Board of Pardons did not exercise its subpoena
powers in this instance or that it does not normally choose to
exercise these powers is not decisive. Anyone presenting infor-
mation to the board should be aware of the possibility that his
or her statements may ultimately be subjected to this scrutiny.
As such, untruthful, malicious statements are still discour-
aged. Even in the traditional litigation context, preliminary
information by potential witnesses is covered by the privilege,
regardless of whether the information is ultimately brought
forth through sworn testimony and subjected to truth-seeking
protections. To hold otherwise, the courts have explained,
would defeat the purpose of the privilege, for there would be a
chilling effect on potential witnesses’ revealing what they know
during the investigatory stages, and litigants would never know
whether they should be called.®® The evaluation and investi-
gation of facts and opinions for the purpose of determining

67§ 83-1,128.

8 See, e.g., Adams v. Peck, supra note 11.
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what, if anything, is to be raised or used in pending litigation
is as integral a part of the search for truth as is the presenta-
tion of such facts and opinions during the course of the trial.*
The preliminary, investigatory stage of proceedings before the
Board of Pardons is no less important.

Second, we disagree with Kocontes’ emphasis on due proc-
ess in determining whether the privilege applies. Many courts
will consider the presence or absence of due process as a fac-
tor.”® At least one court considers the “‘“trappings required by
due process”’” to be the primary consideration.”! But this has
never been the test in our court. Although we find the presence
of other guarantees of trustworthiness relevant, we consider
the guarantees provided by the Nebraska Board of Pardons
sufficient in light of the other factors weighing in favor of
absolute privilege.

[15-17] As already discussed, “[t]he great underlying prin-
ciple upon which the doctrine of privileged communications
rests is public policy.””> We conclude that there are very unique
public policy reasons supporting absolute privilege for commu-
nications to the Board of Pardons. A pardon is an act of “offi-
cially nullifying punishment or other legal consequences of a
crime.””® We have said that a pardon affects “the public interest
in the conviction.””* This is likewise true for the original trial.
Society has an interest in the criminal justice system because it
is what protects society from harm. And, as stated by the court
in Connellee, “[i]f the judicial proceedings which culminated

o

9 Reichardt v. Flynn, 374 Md. 361, 823 A.2d 566 (2003); Rabinowitz v.
Wahrenberger, 406 N.J. Super. 126, 966 A.2d 1091 (2009).

" Boice v. Unisys Corp., 50 F3d 1145 (2d Cir. 1995); Kidwell v. General
Motors Corp., 975 So. 2d 503 (Fla. App. 2007); Reichardt v. Flynn, supra
note 69; Imperial v. Drapeau, 351 Md. 38, 716 A.2d 244 (1998); Hartford
v. Hartford, supra note 27.

Gregory Rockhouse v. Glenn’s Well Serv., 144 N.M. 690, 697, 191 P.3d
548, 555 (N.M. App. 2008).

72 Martin L. Newell, The Law of Slander and Libel in Civil and Criminal
Cases § 493 at 477 (Mason H. Newell ed., 3d ed. 1914).

3 Black’s Law Dictionary 1221 (9th ed. 2009).
4 Campion v. Gillan, 79 Neb. 364, 372, 112 N.W. 585, 588 (1907).

7
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in the conviction were absolutely privileged, why should not
the same immunity be extended to the petition to a higher
power to annul that judgment . . . 7”7 Stated another way, all
the same reasons for applying the privilege to the proceedings
that resulted in the conviction would also apply to proceedings
to remove it. Before a convicted person benefits from the clem-
ency power of the Board of Pardons, public policy demands
full disclosure of any and all pertinent information. Absolute
privilege helps ensure that the board gets the information it
needs to make this important decision affecting the public
interest in convictions.

Having determined that the Board of Pardons is a quasi-
judicial body, we consider McQuaid’s and Bujanowski’s state-
ments to the board as relevant and protected by absolute
privilege. While Kocontes points out that they are not “parties”
to the proceedings, it is the policy of the Board of Pardons to
consider any statements or correspondence received.’® As noted
in Shumway, it would be “paradoxical””’ to consider a citizen
complainant a stranger to proceedings when the board grants
the right to lodge complaints in relation to the proceedings.

AMENDMENT TO PLEADINGS

Kocontes next argues that even if he stated no claim for a
cause of action for defamation, the district court abused its dis-
cretion in concluding that an amendment to his pleading could
not cure the defect. His principal argument in this regard is that
he should have been allowed to assert a claim for interference
with a business expectancy. The district court implicitly deter-
mined that absolute privilege also barred such a claim.

[18] The applicability of absolute privilege to the tort of
interference with a business expectancy is an issue of first
impression for this court. We observe, however, that the Court of
Appeals has applied absolute privilege to claims of intentional
infliction of emotional distress and to medical malpractice

5 Connellee v. Blanton, supra note 43, 163 S.W. at 407.

76 Nebraska Pardons Board Policy and Procedure Guidelines, supra note 50,
§ 004.03.

7 Shumway v. Warrick, supra note 9, 108 Neb. at 657, 189 N.W. at 303.
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claims revolving around an allegedly false statement.”® Most
other jurisdictions to address this issue hold that the privilege
applies as equally to defamation as it does to other tortious
behavior, so long as the injury pleaded stemmed from the alleg-
edly defamatory statement.”” For purposes of public policy,
a defamation suit is indistinguishable from other tort-related
claims seeking money damages for the statement.®’ If the pol-
icy which affords an absolute privilege in defamation actions
“is really to mean anything[,] then [a court] must not permit
its circumvention by affording an almost equally unrestricted
action under a different label.”®! “The privilege would be lost
if the [plaintiff] could merely drop the defamation causes of
action and creatively replead a new cause of action.”®> We
agree. We therefore conclude that the district court did not
abuse its discretion in determining that no amendment to the
pleadings would cure the defect in Kocontes’ petition.

Discovery
Finally, Kocontes asserts that the district court erred in deny-
ing his request for discovery. The court had postponed judg-
ment on Kocontes’ request pending determination of McQuaid
and Bujanowski’s motion to dismiss. Kocontes argues on appeal

8 Drew v. Davidson, 12 Neb. App. 69, 667 N.W.2d 560 (2003).

" McLaughlin v. Copeland, 455 F. Supp. 749 (D. Del. 1978); Sweet v.
Middlesex Mutual Insurance Company, 397 F. Supp. 1101 (D.N.H. 1975);
People ex rel. Gallegos v. Pacific Lumber, 158 Cal. App. 4th 950, 70 Cal.
Rptr. 3d 501 (2008); Buckhannon v. U.S. West Communications, 928 P.2d
1331 (Colo. App. 1996); Levin, Middlebrooks v. U.S. Fire Ins. Co., 639
So. 2d 606 (Fla. 1994); Geick v. Kay, 236 Ill. App. 3d 868, 603 N.E.2d
121, 177 1ll. Dec. 340 (1992); Jarvis v. Drake, 250 Kan. 645, 830 P.2d
23 (1992); Gray v. Central Bank & Trust Co., 562 S.W.2d 656 (Ky. App.
1978); Visnick v. Caulfield, 73 Mass. App. 809, 901 N.E.2d 1261 (2009);
Wild v. Rarig, 302 Minn. 419, 234 N.W.2d 775 (1975); Rainier’s Dairies v.
Raritan Valley Farms, Inc., 19 N.J. 552, 117 A.2d 889 (1955); Hernandez
v. Hayes, 931 S.W.2d 648 (Tex. App. 1996); Price v. Armour, 949 P.2d
1251 (Utah 1997).

80 See McLaughlin v. Copeland, supra note 79.

81 Rainier’s Dairies v. Raritan Valley Farms, Inc., supra note 79, 19 N.J. at
564, 117 A.2d at 895.

82 Hernandez v. Hayes, supra note 79, 931 S.W.2d at 654.
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that he wanted to discover whether the defendants had made
other defamatory statements in Nebraska that might not have
been in a privileged context.

Kocontes refers to an affidavit submitted in support of his
request. But the only indication of other communications in
the affidavit is the following: “At the hearing I attended before
the Nebraska Pardons Board in March 2008, the Nebraska
Attorney General commented that he would be speaking to
... McQuaid about me, apparently at . . . McQuaid’s request.”
We find no reason why such a communication would not also
be covered by the privilege. Although not written, it clearly
involves communications with the Board of Pardons relevant
to its ongoing proceedings. The district court apparently con-
cluded the same.

[19] The party asserting error in a discovery ruling bears the
burden of showing that the ruling was an abuse of discretion.®
We find no abuse of discretion in this case.

CONCLUSION
For the foregoing reasons, we affirm the judgment of the
district court.
AFFIRMED.
HEeavican, C.J., not participating.

8 In re Interest of R.R., 239 Neb. 250, 475 N.W.2d 518 (1991).
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1. Postconviction: Proof: Appeal and Error. A defendant requesting postconvic-
tion relief must establish the basis for such relief, and the findings of the district
court will not be disturbed unless they are clearly erroneous.

2. Effectiveness of Counsel: Appeal and Error. A claim that defense counsel
provided ineffective assistance presents a mixed question of law and fact. When
reviewing a claim of ineffective assistance of counsel, an appellate court reviews
the factual findings of the lower court for clear error. With regard to the questions
of counsel’s performance or prejudice to the defendant as part of the two-pronged
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test articulated in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984), an appellate court reviews such legal determinations indepen-
dently of the lower court’s decision.

3. Effectiveness of Counsel: Proof. Nebraska follows the two-prong test for deter-
mining whether a criminal defendant received ineffective assistance of counsel.
The first prong is whether counsel performed deficiently, that is, counsel did not
perform at least as well as a criminal lawyer with ordinary training and skill in
the area. The second prong is whether the deficient performance actually preju-
diced the criminal defendant in making his or her defense.

4. : ____. The prejudice prong of the ineffective assistance of counsel test
requires that the criminal defendant show a reasonable probability that but for
counsel’s deficient performance, the result of the proceeding in question would
have been different.

5. : ____. The two-prong ineffective assistance of counsel test need not be
addressed in order. If it is easier to dispose of an ineffectiveness claim on the
ground of lack of sufficient prejudice, that course should be followed.

6. Effectiveness of Counsel: Presumptions. When considering whether trial coun-
sel’s performance was deficient, there is a strong presumption that counsel
acted reasonably.

7. Trial: Attorneys at Law: Effectiveness of Counsel: Appeal and Error. Trial
counsel is afforded due deference to formulate trial strategy and tactics. When
reviewing a claim of ineffective assistance of counsel, an appellate court will not
second-guess reasonable strategic decisions by counsel.
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McCoRMACK, J.
NATURE OF CASE
Thomas Edward Nesbitt appeals from an order of the dis-
trict court denying his motion for postconviction relief. See
State v. Nesbitt (Nesbitt I1).! After a hearing, the district court
denied Nesbitt’s postconviction relief on the issue of whether
Nesbitt was denied effective assistance of counsel when his

! State v. Nesbitt, 264 Neb. 612, 650 N.W.2d 766 (2002).



STATE v. NESBITT 357
Cite as 279 Neb. 355

trial counsel failed to assert objections to the prosecutor’s use
of Nesbitt’s postarrest, post-Miranda silence to infer guilt.

BACKGROUND

The facts of this case are fully set forth in the direct appeal
from Nesbitt’s conviction, State v. Nesbitt (Nesbitt I),> and in
Nesbitt 11 and will not be repeated herein except as necessary.

In 1986, a jury found Nesbitt guilty of first degree murder
for the death of Mary Kay Harmer. In Nesbitt I, his conviction
was affirmed.’ In Nesbirt 11, this court considered the district
court’s denial of postconviction relief without an evidentiary
hearing. We affirmed the district court’s order denying postcon-
viction relief without a hearing on all but one issue: whether
trial counsel was ineffective for failing to make objections
under Doyle v. Ohio* to statements made by the prosecutor on
cross-examination and in closing arguments. The following
facts set forth Nesbitt’s claim that his trial counsel was ineffec-
tive for failing to make Doyle objections to certain statements
made by the prosecution:

During Nesbitt’s murder trial, Nesbitt was questioned on
direct examination about prearrest statements he made to
police in 1975, just after Harmer’s disappearance. On direct
examination, Nesbitt admitted that he told police that Harmer
had been at his home on the night of November 30 but left the
next morning. At trial, Nesbitt testified to a different version
of events.

Nesbitt testified at trial that he and Harmer, along with one
or two other persons at various times, were in his home on the
night of November 30, 1975. He testified that all persons in the
home were using controlled substances. According to Nesbitt’s
testimony, Harmer excused herself to go to the bathroom, and
when she did not return a short time later, he went to the bath-
room and found her lying on the floor in a pool of vomit. He
testified that after determining that she was dead, he cleaned
her body and disposed of it, first wrapping it in carpet and

2 State v. Nesbitt, 226 Neb. 32, 409 N.W.2d 314 (1987).
3 1d.
4 Doyle v. Ohio, 426 U.S. 610, 96 S. Ct. 2240, 49 L. Ed. 2d 91 (1976).
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placing it in a garage, and then, on the following day, placing
the body in a manhole at a housing development near Carter
Lake, Iowa. He assumed that Harmer died of a drug overdose
and denied killing her.

Nesbitt explained that he did not report Harmer’s death to
authorities because he did not trust them. Nesbitt further testi-
fied that he had had a similar conversation a few days later
with other officers who had contacted a female acquaintance
of Nesbitt’s concerning Harmer’s disappearance. Several days
after these conversations, Nesbitt left Omaha, Nebraska, and
moved to Chicago, Illinois, where he assumed a new identity.
He testified that in 1978, law enforcement officials located him
in Illinois, ascertained his true identity, and questioned him
about Harmer’s disappearance.

On cross-examination, Nesbitt again admitted that he origi-
nally told law enforcement authorities in 1975 that Harmer left
his home while he was asleep. Later in the cross-examination,
he was asked:

Q Did you ever tell the story that you told this jury
today to anyone who was investigating this case or any-
one involved in law enforcement?

A This is not a story; this is what happened.

Q I ask you have you ever told this to anyone who was
investigating the case or anybody who involved [sic] in
law enforcement before today?

A No.

Counsel did not object to these questions. In his closing
argument, the prosecutor made the following statements:

The first time anybody heard Mr. Nesbitt say that, [refer-
ring to his testimony that Harmer died of a drug overdose]
that’s involved in law enforcement or had anything to do
with the case, other than he says his attorneys, was yes-
terday morning.

... To talk real briefly about his testimony, of course,
he is the last person to testify. He has had access to every
report, every deposition — he sat in on some — and he is
going to get on the stand and he’s going to be real straight-
forward with you and tell you what happened . . . .



STATE v. NESBITT 359
Cite as 279 Neb. 355

... When the defendant testified, and [defense counsel]
apparently thought I was trying to be a comic or it was
a ridiculous cross examination, was the first time I ever
talked to him in my life . . . .

.. . There wasn’t one time — and I think this offends
me more than about anything else about this case — there
wasn’t one time from November 30th on, until today, that
Mr. Nesbitt couldn’t have told the Harmers where their
daughter’s body was anytime. And he didn’t have to do it
himself, but he sure could have let them know.

In Nesbitt 11, after carefully reviewing the trial testimony,
we concluded that the questions asked on cross-examination
and the statements made in closing arguments were not clearly
limited to Nesbitt’s silence before he had received Miranda
warnings. And we stated that the questions asked on cross-
examination and the closing statements could reasonably be
interpreted to refer to Nesbitt’s post-Miranda silence. As such,
we concluded that the prosecution’s questions and statements
violated Doyle® insofar as they were not limited to Nesbitt’s
prearrest, pre-Miranda contacts with the Omaha police in the
days following Harmer’s death. However, the record before us
was insufficient to affirmatively establish that trial counsel made
a conscious, strategic decision not to assert a Doyle objection.
Thus, we held that Nesbitt pled facts sufficient to entitle him to
an evidentiary hearing on his postconviction claim that his trial
counsel was ineffective in not asserting Doyle objections to the
prosecutor’s questions and statements.

Nesbitt and his trial counsel testified at the evidentiary hear-
ing. Counsel answered questions about his strategy for defense
and his knowledge of Doyle. He explained that he was familiar
with the Doyle opinion and that “the thought came to [his]
mind” that the broad statements made by the prosecutor might
be subject to a Doyle objection. But the way he “looked at it
was that there was no discussion about — specifically about
post-arrest, post-Miranda silence.” And he “thought the jury

5 Doyle v. Ohio, supra note 4.
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could be taking it as . . . basically they already knew [Nesbitt]
talked to the cops a couple times, and he gave them this story
about [Harmer] left.”

Further, trial counsel explained that he thought objecting to
the statements would be like objecting to part of his defense
strategy. He stated: “Part of the defense was that the reason
no police were called was because we can’t trust them to tell
them anything because the end result will be [Nesbitt] getting
in trouble.” When asked whether it would have made sense
to make a Doyle objection, counsel stated, “[U]pon reflec-
tion, I could have made an objection.” But he explained that
he did not think the objection would have been sustained in
its entirety. Counsel testified that he did not ask for a mistrial
because he thought he and Nesbitt “were winning the case.”

Nesbitt testified that he knew what Miranda warnings were
and that he had been given Miranda warnings on at least four
different occasions in 1978 by authorities in Illinois and in 1984
in Indiana. Nesbitt testified that he was again given Miranda
warnings in Omaha in 1984 by an officer of the Omaha Police
Department. Each time Nesbitt was read his rights, he exercised
his right to remain silent. Nesbitt testified that trial counsel was
aware that he had been given Miranda warnings.

Nesbitt also testified about his discussions with trial counsel
concerning trial strategy. Nesbitt testified that he knew he was
going to take the stand from “day one” and that he knew he
was going to have to explain his prearrest behavior. Nesbitt
claimed that he and trial counsel never specifically discussed
trial strategy.

According to trial counsel, he and Nesbitt had several
conversations during voir dire regarding which jurors they
liked and disliked. Counsel testified that he did not discuss
with Nesbitt any specific trial strategy he had about allow-
ing the prosecution to make comments regarding Nesbitt’s
post-Miranda silence. However, counsel testified that he and
Nesbitt discussed generally what kind of questions the pros-
ecutor would ask Nesbitt and that they discussed the approach
the prosecutor would take. The “question of Doyle per se was
never discussed” because counsel did not think it was going to
be an issue.
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Following the evidentiary hearing, the district court entered
an order denying Nesbitt’s motion for postconviction relief.
In its order, the district court found that there was insufficient
evidence to establish that Nesbitt had received Miranda warn-
ings in 1984 by the Omaha police officer. The district court
also concluded that regardless of whether Nesbitt had received
Miranda warnings, he failed to prove that he received ineffec-
tive assistance of counsel. In so concluding, the district court
found that trial counsel was sufficiently aware of Doyle and
that his decision not to object was reasonable. The district
court explained that Nesbitt was going to testify about his dis-
trust of police and that he purposefully told law enforcement
nothing. Thus, the district court found Nesbitt failed to prove
both that his trial counsel’s performance was deficient and that
he was prejudiced by counsel’s performance.

Following the district court’s order, Nesbitt filed a motion
for new trial arguing that the district court was clearly wrong in
finding that he did not receive Miranda warnings. The district
court overruled Nesbitt’s motion for a new trial. The district
court reiterated its finding that trial counsel’s performance was
not ineffective because counsel’s trial strategy was reasonable
and because Nesbitt was not prejudiced by trial counsel’s per-
formance. From this order, Nesbitt appeals.

ASSIGNMENT OF ERROR
Nesbitt assigns that the district court erred in denying his
request for postconviction relief, concluding in its order that
trial counsel was not ineffective for not making Doyle objec-
tions to statements made by the prosecution during cross-
examination and during closing arguments referring to Nesbitt’s
post-Miranda silence.

STANDARD OF REVIEW
[1] A defendant requesting postconviction relief must estab-
lish the basis for such relief, and the findings of the district
court will not be disturbed unless they are clearly erroneous.®

6 State v. Glover, 278 Neb. 795, 774 N.W.2d 248 (2009).
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[2] A claim that defense counsel provided ineffective assist-
ance presents a mixed question of law and fact.” When review-
ing a claim of ineffective assistance of counsel, an appellate
court reviews the factual findings of the lower court for clear
error. With regard to the questions of counsel’s performance
or prejudice to the defendant as part of the two-pronged test
articulated in Strickland v. Washington,® an appellate court
reviews such legal determinations independently of the lower
court’s decision.’

ANALYSIS

Nesbitt had the same counsel at trial as he did on direct
appeal. Nesbitt alleges that his trial counsel was ineffective
for failing to object when the prosecution impeached his trial
testimony both on cross-examination and during closing argu-
ments by referring to his post-Miranda silence, in violation of
Doyle." Nesbitt alleges that his counsel acted below all objec-
tive standards of reasonableness in his profession by failing to
object to the prosecution’s remarks. He alleges that this failure
was prejudicial because the impeachment offered by the State
was a “blanket” attack on his credibility as a witness and that
Doyle violations are so inherently prejudicial that reversal of
the judgment is mandated in this case.

As discussed above, in Nesbitt II, we held that Nesbitt had
pled facts sufficient to entitle him to a postconviction hearing
on the issue of whether his trial counsel was ineffective for fail-
ing to object to the statements made during cross-examination
and in closing insomuch as those statements were not limited to
Nesbitt’s pre-Miranda statements. Our reasoning for remanding
the cause for an evidentiary hearing was that the record before
us was insufficient to establish whether trial counsel made a
conscious, strategic decision to not object.

T Id.

8 Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

° State v. Glover, supra note 6.

19 Doyle v. Ohio, supra note 4.
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[3-5] Nebraska follows the two-prong test for determining
whether a criminal defendant received ineffective assistance
of counsel.!! The first prong is whether counsel performed
deficiently, that is, counsel did not perform at least as well
as a criminal lawyer with ordinary training and skill in the
area. The second prong is whether the deficient performance
actually prejudiced the criminal defendant in making his or
her defense.'” The prejudice prong requires that the criminal
defendant show a reasonable probability that but for counsel’s
deficient performance, the result of the proceeding in question
would have been different.!* The two-prong test need not be
addressed in order. If it is easier to dispose of an ineffective-
ness claim on the ground of lack of sufficient prejudice, that
course should be followed."

[6,7] When considering whether trial counsel’s performance
was deficient, there is a strong presumption that counsel acted
reasonably.’s Furthermore, trial counsel is afforded due def-
erence to formulate trial strategy and tactics. When review-
ing a claim of ineffective assistance of counsel, an appel-
late court will not second-guess reasonable strategic decisions
by counsel.!¢

After reviewing counsel’s testimony at the postconviction
hearing, we conclude counsel acted reasonably by not object-
ing to the prosecution’s statements. At the evidentiary hearing,
counsel explained that part of Nesbitt’s defense was that he
was afraid that the police would frame him for Harmer’s mur-
der, and that as such, Nesbitt refused to make any statements
to law enforcement regarding Harmer’s disappearance. Nesbitt
himself testified that he knew he was going to have to take the
stand and explain that the statements he made to officers in
1975 were incorrect. Nesbitt testified that he was going to take

1" See State v. Jackson, 275 Neb. 434, 747 N.W.2d 418 (2008).
12 See id.

B Id.

4 See id.

15 State v. Jim, 278 Neb. 238, 768 N.W.2d 464 (2009).

16 14.
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the stand and testify because “the truth had to be said.” Nesbitt
also testified that he did not talk to the police about what really
happened to Harmer because he believed the police would
frame him for her murder. Certainly, it was reasonable for trial
counsel not to object to statements he interpreted as coinciding
with his defense strategy.

Moreover, Nesbitt has failed to show that he was preju-
diced by the prosecution’s comments. We follow the approach
to the prejudice inquiry outlined by the Court in Strickland
v. Washington:

In making this determination, a court hearing an inef-
fectiveness claim must consider the totality of the evi-
dence before the judge or jury. Some of the factual find-
ings will have been unaffected by the errors, and factual
findings that were affected will have been affected in dif-
ferent ways. Some errors will have had a pervasive effect
on the inferences to be drawn from the evidence, altering
the entire evidentiary picture, and some will have had an
isolated, trivial effect. Moreover, a verdict or conclusion
only weakly supported by the record is more likely to
have been affected by errors than one with overwhelming
record support. Taking the unaffected findings as a given,
and taking due account of the effect of the errors on the
remaining findings, a court making the prejudice inquiry
must ask if the defendant has met the burden of showing
that the decision reached would reasonably likely have
been different absent the errors."’

It is undisputed that Nesbitt told officers a different story
from the exculpatory story he told at trial. Nesbitt was admit-
tedly a member of the Hell’s Angels, which is a group that
distrusted all law enforcement personnel. Nesbitt was fully
aware that he was going to have to explain to the jury why
he made prior inconsistent statements. And part of this expla-
nation included explaining that the reason for his pretrial
behavior was that he feared the police would frame him for
murder because of his membership in the Hell’s Angels, so he
kept quiet. Nesbitt himself pointed out his silence before and

17 Strickland v. Washington, supra note 8, 466 U.S. at 695-96.
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after arrest during his own testimony. Thus, we fail to see how
Nesbitt was prejudiced by the prosecution’s comments regard-
ing his silence.

CONCLUSION
Based on the evidence presented at the postconviction
evidentiary hearing, we conclude that the district court’s find-
ing is not clearly erroneous and that trial counsel’s perform-
ance was not ineffective. We therefore affirm the district
court’s ruling.
AFFIRMED.

DutToN-LAINSON COMPANY, A NEBRASKA CORPORATION,
APPELLANT AND CROSS-APPELLEE, V. THE CONTINENTAL
INSURANCE COMPANY, A CORPORATION, AND NORTHERN
INSURANCE CoMPANY OF NEW YORK, A CORPORATION,

APPELLEES AND CROSS-APPELLANTS.
778 N.W.2d 433

Filed February 5, 2010.  No. S-09-164.

1. Breach of Contract: Damages. A suit for damages arising from breach of a
contract presents an action at law.

2. Insurance: Contracts: Appeal and Error. The interpretation of an insurance
policy is a question of law. In reviewing questions of law, an appellate court
resolves the question independently of the lower court’s conclusion.

3. Judgments: Appeal and Error. A trial court’s findings of fact will be upheld on
appeal unless clearly wrong.

4. Damages: Proof. While damages need not be proved with mathematical cer-
tainty, neither can they be established by evidence which is speculative and
conjectural.

5. Prejudgment Interest: Appeal and Error. Whether prejudgment interest should
be awarded is reviewed de novo on appeal.

6. Prejudgment Interest. Prejudgment interest may be awarded only as provided in
Neb. Rev. Stat. § 45-103.02(2) (Reissue 2004).

7. ____.Under Neb. Rev. Stat. § 45-103.02(2) (Reissue 2004), prejudgment interest
is recoverable only when the claim is liquidated, that is, when there is no rea-
sonable controversy as to the plaintiff’s right to recover and the amount of such
recovery. This determination requires a two-pronged inquiry. There must be no
dispute as to the amount due and to the plaintiff’s right to recover.

8. Final Orders. As a general matter, where an order is clearly intended to serve as
a final adjudication of the rights and liabilities of the parties, the silence of the
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order on requests for relief not spoken to can be construed as a denial of those
requests under the circumstances.

9. Insurance: Contracts. The language of an insurance policy should be considered
in accordance with what a reasonable person in the position of the insured would
have understood it to mean.

10. Damages: Appeal and Error. The amount of damages to be awarded is a
determination solely for the fact finder, and the fact finder’s decision will not
be disturbed on appeal if it is supported by the evidence and bears a reasonable
relationship to the elements of the damages proved.

11. Insurance: Contracts: Words and Phrases. The term “accident” has many
meanings, and when used in a contract of indemnity insurance, unless otherwise
stipulated, it should be given the construction most favorable to the insured.

12. Trial: Witnesses. As the trier of fact, the trial judge determines the credibility of
the witnesses and the weight to give their testimony.

Appeal from the District Court for Douglas County: PETER
C. BaraILLON, Judge. Affirmed.
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WRIGHT, J.
INTRODUCTION

In the 1940’s, Dutton-Lainson Company (Dutton) began a
manufacturing business in Hastings, Nebraska. Dutton used
various solvents in its operations to clean machines and parts.
Beginning in 1985, the Environmental Protection Agency (EPA)
required Dutton to remediate environmental contamination on
its premises and other sites. Dutton filed claims with its insur-
ers, which denied coverage.
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Dutton sued The Continental Insurance Company
(Continental) and Northern Insurance Company of New York
(Northern), seeking indemnification for expenses related to
the EPA investigation and the resulting cleanup. The Douglas
County District Court found that Dutton had sustained total
damages of $3,801,521.70. The court applied a pro rata, time-
on-the-risk allocation of damages and entered judgment for
Dutton against Continental in the amount of $475,190.21 and
against Northern in the amount of $74,937.89. Dutton has
appealed, and Continental and Northern have cross-appealed.
We affirm.

SCOPE OF REVIEW

[1] A suit for damages arising from breach of a contract
presents an action at law. Albert v. Heritage Admin. Servs., 277
Neb. 404, 763 N.W.2d 373 (2009).

[2] The interpretation of an insurance policy is a question of
law. In reviewing questions of law, an appellate court resolves
the question independently of the lower court’s conclusion.
Rickerl v. Farmers Ins. Exch., 277 Neb. 446, 763 N.W.2d
86 (2009).

FACTS

PoLruTioN AND EPA

Dutton’s manufacturing business used various solvents to
clean machines and parts. From approximately 1948 to 1971,
the cleaning solvents contained trichloroethylene (TCE), and
from approximately 1971 to 1985, the solvents contained
“1,1,1, trichloroethane” (TCA).

Between February 1962 and October 1964, Dutton placed the
solvents and sludge-filled degreaser fluid in sealed metal drums
that were deposited in a city-operated landfill referred to as
the “North Landfill.” From October 1964 to July 1982, Dutton
placed sludge from the degreaser and, prior to September 7,
1977, sludge-filled solvent fluid in sealed metal containers and
deposited them in the city-operated “South Landfill.”

After the drums and containers were deposited in the land-
fills, they were either emptied by Dutton employees or bull-
dozed by the landfill operator and crushed, causing the sludge
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and solvent to be released and allowing TCE and TCA to seep
into the soil and ground water at both sites. Dutton’s deposits
in the North and South Landfills were in compliance with
then-existing laws and ordinances for the disposition of these
solvents, and Dutton did not anticipate that the solvents would
cause pollution of the soil or ground water.

In the early 1980’s, testing at a number of municipal wells
in Hastings revealed the presence of TCE. The EPA began an
investigation and, on September 23, 1985, notified Dutton that
it was a potentially responsible party (PRP) for the cost of
cleaning up the contamination at the North and South Landfills
and the contamination that emanated from those sites.

In addition, between 1948 and 1987, Dutton’s regular manu-
facturing operations caused solvents containing TCE and TCA
to spill onto the concrete floor of its operating premises and
seep into the ground water beneath. The contaminants spread
via the ground water to adjacent property. The pollution ema-
nating from such seepage was designated as “Well No. 3.”

Until Dutton received a letter from the EPA dated November
5, 1992, Dutton was unaware that the solvent was migrating
through the concrete floor and invading the soil and ground
water. The letter informed Dutton that it was a PRP for the cost
of cleaning up the contamination at the Well No. 3 subsite and
the contamination that had emanated from that subsite.

On December 28, 2001, the EPA notified Dutton that it
was a PRP for “Operable Unit 19,” which was an area-wide
ground water contamination subsite allegedly contaminated by
leaching from the other subsites that had not been addressed
by other response actions. The polluted areas were eventually
designated as a single EPA “Superfund site,” made up of seven
distinct subsites.

The PRP notices generally gave Dutton a specified period of
time to voluntarily undertake cleanup of the various subsites.
The notices stated that if no cleanup action was taken, the EPA
would design and implement its own plan and would collect
reimbursement from Dutton if it were ultimately determined to
be a PRP.

Beginning August 14, 1998, consent decrees were entered
in the U.S. District Court for the District of Nebraska between
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Dutton and the EPA regarding cleanup of the various sub-
sites. Pursuant to these decrees, Dutton has conducted exten-
sive cleanup and continues to address the contamination. The
cleanup is expected to continue until 2017.

INSURANCE HISTORY

Throughout its manufacturing operations, Dutton carried
insurance policies with many different insurers, including United
States Fidelity and Guaranty Company (USF&G), Empire Fire
and Marine Insurance Company (Empire), Continental, and
Northern. Continental issued three primary general liability
policies: policy No. CBP415666 (apparently effective August 1,
1980, to August 1, 1983), policy No. CBP914504 (apparently
effective August 1, 1981, to August 1, 1984), and policy No.
CBP900212 (effective October 1, 1984, to October 1, 1987).
Northern issued a general liability policy, No. SM57686390,
for the period August 1 to October 1, 1983, and a second
policy, No. SM37686395, for the period October 1, 1983, to
October 1, 1986. This policy was canceled by Dutton effective
October 1, 1984.

In November 1985, Dutton notified Continental and Northern
of the EPA’s designation of Dutton as a PRP for the North and
South Landfills. Northern responded that it did not believe any
“suit” within the meaning of the policy had yet been brought.
Therefore, Northern asserted that it was premature to determine
whether there was coverage and that the policy definitions of
“occurrence” and “property damage,” as well as other provi-
sions, might limit coverage. Northern asked to be kept apprised
of the EPA’s investigation.

In February 1987, Continental sent Dutton a strict reser-
vation of rights, asserting that there was a good likelihood
that no coverage existed or that coverage was excluded by
Continental’s policies. Dutton updated its notice to Continental
in 1991. In February 1992, Continental sent a letter to Dutton
denying coverage for the claims.

On September 4, 2002, Dutton sued USF&G, Empire,
Continental, and Northern, seeking indemnification for sums
expended to defend against the EPA’s investigation and to con-
duct the environmental cleanup, including future expenditures.
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We affirmed the summary judgment entered in favor of USF&G
and Empire, whose policies contained qualified pollution exclu-
sions. See Dutton-Lainson Co. v. Continental Ins. Co., 271
Neb. 810, 716 N.W.2d 87 (2006) (Dutton I). We concluded that
Dutton could not recover from USF&G and Empire. However,
there were issues of fact precluding summary judgment as to
Continental and Northern. Thus, we reversed the judgment and
remanded the cause for further proceedings as to the policies
issued by Continental and Northern, which are the subject of
this appeal.

Dutton sought judgment against Continental and Northern,
jointly and severally, in the sum of $4,854,231.49 plus interest
and attorney fees. After a trial, the court entered judgment in
favor of Dutton and against Continental and Northern.

In allocating the damages, the trial court applied a pro rata,
time-on-the-risk method. It divided Dutton’s damages evenly
over the 40-year period from 1948 to 1987 during which con-
taminants were deposited. The court found that the Continental
policies were in effect for 60 months and that Continental
provided coverage for all four sites. Continental’s share of the
time-on-the-risk was calculated by dividing 60 months by 480
months, the total number of months the contaminants were
deposited. The court calculated Continental’s share as 12.5 per-
cent of the total damages, for damages of $475,190.21.

The trial court concluded that Northern was liable for only
the North and South Landfills. It denied coverage for Well
No. 3 and Operable Unit 19 because of the late not