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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

BRrRuCE EVERTSON AND PERRY VAN NEWKIRK, APPELLEES,
v. THE CiTY oF KIMBALL ET AL., APPELLANTS.
767 N.W.2d 751

Filed July 2, 2009. No. S-08-524.

Justiciable Issues. Justiciability issues that do not involve a factual dispute pre-
sent a question of law.

Statutes. Statutory interpretation is a question of law.

Appeal and Error. An appellate court resolves questions of law independently of
the determination reached by the court below.

Mandamus: Words and Phrases. Mandamus is a law action and is defined as an
extraordinary remedy, not a writ of right.

Judgments: Appeal and Error. In a bench trial of a law action, the trial court’s
factual findings have the effect of a jury verdict. An appellate court will not dis-
turb those findings unless they are clearly erroneous.

Mandamus. Whether to grant a writ of mandamus is within the trial court’s
discretion.

Moot Question. A case becomes moot when the issues initially presented in
litigation cease to exist or the litigants lack a legally cognizable interest in the
litigation’s outcome.

Moot Question: Jurisdiction: Appeal and Error. Although mootness does not
prevent appellate jurisdiction, it is a justiciability doctrine that can prevent courts
from exercising jurisdiction.

Moot Question: Appeal and Error. Under the public interest exception to the
mootness doctrine, an appellate court may review an otherwise moot case if it
involves a matter affecting the public interest or when other rights or liabilities
may be affected by its determination.

___. When determining whether a case involves a matter of public inter-
est, an appellate court considers (1) the public or private nature of the question
presented, (2) the desirability of an authoritative adjudication for future guidance
of public officials, and (3) the likelihood of future recurrence of the same or a
similar problem.

Mandamus: Proof. A party seeking a writ of mandamus under Neb. Rev. Stat.
§ 84-712.03 (Reissue 2008) has the burden to satisfy three elements: (1) The
requesting party is a citizen of the state or other person interested in the examina-
tion of the public records; (2) the document sought is a public record as defined

()]
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by Neb. Rev. Stat. § 84-712.01 (Reissue 2008); and (3) the requesting party has
been denied access to the public record as guaranteed by Neb. Rev. Stat. § 84-712
(Reissue 2008).

12. : . If the requesting party satisfies its prima facie claim for release of
public records, the public body opposing disclosure must show by clear and con-
vincing evidence that Neb. Rev. Stat. § 84-712.05 or § 84-712.08 (Reissue 2008)
exempts the records from disclosure.

13. Records: Words and Phrases. Neb. Rev. Stat. § 84-712.01 (Reissue 2008)
does not require a citizen to show that a public body has actual possession of
a requested record. This broad definition includes any documents or records
that a public body is entitled to possess, regardless of whether the public body
takes possession.

14. Records: Proof. Under Neb. Rev. Stat. § 84-712.01 (Reissue 2008), requested
materials in a private party’s possession are public records if the following
requirements are met: (1) The public body, through a delegation of its authority
to perform a government function, contracted with a private party to carry out a
government function; (2) the private party prepared the records under the public
body’s delegation of authority; (3) the public body was entitled to possess the
materials to monitor the private party’s performance; and (4) the records are used
to make a decision affecting public interest.

15. Statutes: Records: Appeal and Error. An appellate court must narrowly con-
strue statutory exemptions shielding public records from disclosure.

16. Records: Police Officers and Sheriffs: Intent. Neb. Rev. Stat. § 84-712.05(5)
(Reissue 2008) applies only to investigations or examinations for the purpose of
performing adjudicatory or law enforcement functions.

17. Records: Public Officers and Employees: Intent. Neb. Rev. Stat. § 84-712.05(5)
(Reissue 2008) applies to an investigation of a public body’s employees only if
the investigation focuses on specifically alleged illegal acts.

18. Attorney Fees: Appeal and Error. An appellate court will affirm a trial court’s
decision awarding or denying attorney fees absent an abuse of discretion.

19. : . A party may recover attorney fees and expenses in a civil action only
when a statute permits recovery or when the Nebraska Supreme Court has recog-
nized and accepted a uniform course of procedure for allowing attorney fees.

Appeal from the District Court for Kimball County: KRISTINE
R. Ckcava, Judge. Affirmed in part, and in part reversed and
remanded with directions.

Randall L. Goyette and Andrea D. Snowden, of Baylor,
Evnen, Curtiss, Grimit & Witt, L.L.P., for appellants.

Donald J.B. Miller, of Matzke, Mattoon & Miller, L.L.C.,
L.L.O., for appellees.

William F. Austin, of Erickson & Sederstrom, P.C., for
amicus curiae League of Nebraska Municipalities.
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HEeavican, C.J., WRIGHT, CoNNOLLY, GERRARD, STEPHAN,
McCormAcK, and MILLER-LERMAN, JJ.

ConnoLLy, J.

I. SUMMARY

After receiving complaints alleging that police officers
in Kimball, Nebraska, were engaged in racially profiling
Hispanics, the mayor hired a private investigator to investi-
gate. Later, the appellees, Kimball citizens Bruce Evertson and
Perry Van Newkirk, brought a mandamus action to compel the
City of Kimball, its mayor, and its city clerk (collectively the
City) to disclose the investigative report. The City refused. It
claimed that the report was verbal and that it had not paid for
or requested a written report. It also claimed that it did not
have to disclose any materials because the records fell within
exemptions under the public records statutes." The district
court disagreed and ordered the City to disclose the records
as redacted.

This appeal presents two questions:

1. Do a private investigator’s written data and reports con-
stitute public records under § 84-712.01 when the public body
contractually delegated its investigative authority to the pri-
vate investigators?

2. Are these requested materials, even if public records,
exempt from disclosure under three separate provisions of
§ 84-712.05?

II. BACKGROUND

In July 2005, Gregory Robinson, the mayor of Kimball,
attended a meeting with members of Forward Kimball Industries,
a private economic development corporation. At the meeting,
members complained that the City’s police department was tar-
geting the members’ Hispanic or minority employees. Newkirk
and Evertson were business partners; Evertson attended the
meeting. Most of the complaints focused on Officer Sharon
Lewis, and the members demanded that Robinson terminate
Lewis’ employment.

' Neb. Rev. Stat. §§ 84-712 to 84-712.09 (Reissue 2008).
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Because of the complaints made at the meeting, Robinson
put Lewis on administrative leave and decided to investigate.
The Nebraska State Patrol declined to conduct the investiga-
tion, and Robinson did not ask the sheriff’s office because
he wanted an independent investigator from outside the city.
So Robinson hired Robert Miller, an attorney and investiga-
tor from Colorado. Miller then hired Bill Tidyman and Aaron
Sanchez to help.

Robinson instructed the investigators to mainly investigate
the specific allegations against Lewis and also to review the
police department’s treatment of minorities. In November
2005, Robinson and the city attorney met with the investiga-
tors. The team’s verbal report confirmed some earlier allega-
tions. The verbal report resulted in the City’s terminating
Lewis’ employment. Robinson stated that he had not seen, nor
did the investigation team give him, any notes or copies. And
Robinson declined to order a final written report documenting
the team’s recommendations. He stated that the report would
have cost $5,000 to $6,000 and that the investigation costs had
already exceeded expectations. The City paid about $26,000
for the investigation.

The appellees knew from conversations with Sanchez that he
was preparing a report for Tidyman. The appellees demanded
a copy of the Tidyman report, in part, to defend themselves
against Lewis’ federal lawsuit. The suit alleged a conspiracy
to terminate Lewis’ employment, and the appellees believed
that the report would show that no conspiracy existed. The
City responded that no report meeting the appellees’ descrip-
tion existed.

1. APpELLEES FILE A MANDAMUS PETITION

In March 2006, the appellees sought a writ of mandamus
ordering the City to disclose the Tidyman report. The City
answered that it had only a verbal report and that it had not
requested or paid for a written report. It also affirmatively
alleged exemptions under § 84-712.05(4), (5), and (7) of the
public records statutes.

Later, in response to a deposition subpoena, Tidyman elected
to file with the court the sealed documents in his possession
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and an accompanying affidavit. The court had ordered the
investigators to seal any discovered reports and submit them to
the court. It further ordered that the parties should not review
them until the court decided whether to order disclosure.

At trial on the mandamus petition, the court stated that
Tidyman’s submitted documents contained his interview notes
that he had typed for Miller but did not include a report that
he would have provided to the City. Later, the appellees dis-
covered that Sanchez had produced a final written report for
Miller. His report summarized his findings based on 30 or more
interviews and the City’s arrest statistics. He agreed to mail his
sealed report to the court for review.

2. Court DETERMINES THAT DOCUMENTS
ARE PuBLIC RECORDS

In January 2008, the court issued an order directing the City
to produce the Sanchez report. It found that Miller had hired
Tidyman & Associates to conduct the investigation and that
Tidyman & Associates had hired Sanchez to do the interview-
ing. The court further found that because of their investigation,
the City terminated Lewis’ employment. The court also found
that the City had falsely asserted that no written report existed.
The court noted that the documents were produced as part of
the investigation. It stated that the City had paid for the inves-
tigative documents, received the information, and knew that
the documents existed. It concluded that the documents were
therefore public records and that none of the raised statutory
exemptions applied.

3. Court PuBLICIZES SANCHEZ REPORT IN ITs ORDER
TO DiscLOSE AND GIVES APPELLEES
Access To ALL DOCUMENTS

The court ordered the City to produce Sanchez’ written
report. It also redacted names from the Sanchez report and
attached it to its order. It also ordered that upon request, the
appellees and their counsel could review in chambers other
documents submitted by Tidyman and Sanchez, because Lewis
had sued them in an action arising from the facts surrounding
the investigation. Following this order, the court granted the
appellees’ motion for attorney fees.
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III. ASSIGNMENTS OF ERROR
The City assigns that the district court erred in (1) deter-
mining that the documents the appellees sought were public
records belonging to the City; (2) failing to determine that
§ 84-712.05(4), (5), and (7) exempted the documents from
disclosure; and (3) awarding attorney fees and finding that
$23,192.51 in attorney fees was a reasonable amount.

IV. STANDARD OF REVIEW

[1-3] Justiciability issues that do not involve a factual dis-
pute present a question of law.> And statutory interpretation is
a question of law.®> We resolve questions of law independently
of the determination reached by the court below.*

[4-6] Mandamus is a law action, and we have defined it as
an extraordinary remedy, not a writ of right.’ In a bench trial
of a law action, the trial court’s factual findings have the effect
of a jury verdict. We will not disturb those findings unless they
are clearly erroneous.® Whether to grant a writ of mandamus is
within the trial court’s discretion.’

V. ANALYSIS

1. MOOTNESS

The appellees contend that the court’s order that disclosed
the investigative materials renders the appeal moot because the
court published the contents of the Sanchez report and granted
them access to the other requested documents. They contend
that the public interest exception to the mootness doctrine does
not apply because the recurrence of this fact will likely not
occur again. The City disagrees. It contends that we have an

2 See In re Interest of Anaya, 276 Neb. 825, 758 N.W.2d 10 (2008).
3 In re Estate of Chrisp, 276 Neb. 966, 759 N.W.2d 87 (2009).

4 See Pennfield Oil Co. v. Winstrom, 276 Neb. 123, 752 N.W.2d 588
(2008).

5 See State ex rel. Johnson v. Gale, 273 Neb. 889, 734 N.W.2d 290 (2007).

© See, Albert v. Heritage Admin. Servs., 277 Neb. 404, 763 N.W.2d 373
(2009); Krolikowski v. Nesbitt, 257 Neb. 421, 598 N.W.2d 45 (1999).

7 See State ex rel. Steinke v. Lautenbaugh, 263 Neb. 652, 642 N.W.2d 132
(2002).
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opportunity to prevent further disclosure of these records and
give guidance to public bodies faced with similar requests.
They argue we should apply the public interest exception.

[7,8] A case becomes moot when the issues initially pre-
sented in litigation cease to exist or the litigants lack a legally
cognizable interest in the litigation’s outcome.® Although
mootness does not prevent appellate jurisdiction, it is a jus-
ticiability doctrine that can prevent courts from exercising
jurisdiction.’

[9,10] But under the public interest exception, we may
review an otherwise moot case if it involves a matter affecting
the public interest or when other rights or liabilities may be
affected by its determination.!© And when determining whether
a case involves a matter of public interest, we consider (1) the
public or private nature of the question presented, (2) the desir-
ability of an authoritative adjudication for future guidance of
public officials, and (3) the likelihood of future recurrence of
the same or a similar problem.!!

This appeal presents valid reasons for applying the public
interest exception. As these facts show, we can foresee a public
body hiring a private investigator to conduct an internal inves-
tigation of its officials’ or employees’ activities to eliminate
any appearance of impartiality. Giving guidance to courts and
public bodies for future cases warrants our review of the issues.
Thus, the case falls within the public interest exception.

2. BURDENS OF PROOF
[11,12] A party seeking a writ of mandamus under § 84-712.03
has the burden to satisfy three elements: (1) The requesting
party is a citizen of the state or other person interested in the
examination of the public records; (2) the document sought is a
public record as defined by § 84-712.01; and (3) the requesting
party has been denied access to the public record as guaranteed

8 See In re Interest of Taylor W., 276 Neb. 679, 757 N.W.2d 1 (2008).
% See id.

0 In re Interest of Anaya, supra note 2.

U rd.
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by § 84-712."2 If the requesting party satisfies its prima facie
claim for release of public records, the public body opposing
disclosure must show by clear and convincing evidence that
§ 84-712.05 or § 84-712.08 exempts the records from disclo-
sure."® Regarding the appellees’ burden of proof as the request-
ing parties, the parties dispute only the second element.

3. WHAT CONSTITUTES A PuBLIC RECORD?

The City contends that the court erred in finding that the
documents sought by the appellees were public records. It
argues that the evidence showed that the documents did not
belong to the City. It mainly relies on Forsham v. Harris,"* a
U.S. Supreme Court decision applying the federal Freedom of
Information Act (FOIA).!> Under Forsham and other Supreme
Court interpretations of the federal act, an agency must create
the records or exercise its right to obtain them before a request-
ing party can obtain an order for disclosure.

The appellees counter that they can distinguish Forsham.
They contend that physical possession presents only one fac-
tor indicating ownership of records. They argue that requir-
ing physical possession would permit governmental entities
to easily avoid disclosing records by simply declining to take
possession of them. So the initial question we address is
whether Nebraska’s statutes require physical possession of the
requested materials.

(a) Nebraska’s Definition
of Public Records
Section 84-712.01(1) defines public records in Nebraska:
[P]ublic records shall include all records and documents,
regardless of physical form, of or belonging to this
state, any county, city, village, political subdivision, or

12°See State ex rel. Neb. Health Care Assn. v. Dept. of Health, 255 Neb. 784,
587 N.W.2d 100 (1998).

13 See id.

% Forsham v. Harris, 445 U.S. 169, 100 S. Ct. 977, 63 L. Ed. 2d 293
(1980).

15 See 5 U.S.C. § 552 (2006).
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tax-supported district in this state, or any agency, branch,
department, board, bureau, commission, council, subunit,
or committee of any of the foregoing. Data which is a
public record in its original form shall remain a public
record when maintained in computer files.

The reference to “data” in the last sentence shows that the
Legislature intended public records to include a public body’s
component information, not just its completed reports or docu-
ments. In addition, § 84-712.01(3) requires that courts liberally
construe the public records statutes for disclosure when a pub-
lic body has expended its funds.

The City argues that the “of or belonging to” language in
§ 84-712.01 means a public body must have ownership of, as
distinguished from a right to obtain, materials in the hands of
a private entity. But the City’s narrow reading of the statute
would often allow a public body to shield records from public
scrutiny. It could simply contract with a private party to per-
form one of its government functions without requiring produc-
tion of any written materials.

[13] Section 84-712.01 does not require a citizen to show
that a public body has actual possession of a requested record.
Construing the “of or belonging to” language liberally, as we
must, this broad definition includes any documents or records
that a public body is entitled to possess—regardless of whether
the public body takes possession. The public’s right of access
should not depend on where the requested records are physi-
cally located. Section 84-712.01(3) does not permit the City’s
nuanced dance around the public records statutes.

As noted, however, the City urges us to follow the U.S.
Supreme Court’s decision in Forsham. We have previously anal-
ogized decisions under the federal FOIA to construe Nebraska’s
public records statutes.'® But a close look at Forsham provides
little guidance. We believe a critical distinction exists between
the judicial construction of the FOIA and § 84-712.01: The
FOIA does not define the operative term, and Nebraska’s
definition of public records is less restrictive than the judicial

16 See State ex rel. Neb. Health Care Assn., supra note 12.
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qualifiers that the Supreme Court has imposed for disclosure
under the FOIA.

The FOIA defines “record” as “any information that would
be an agency record.”'” It does not define “agency record.” And
a court can only “order the production of any agency records
improperly withheld.”'® The U.S. Supreme Court has stated that
the word “‘withhold’ . . . presupposes the actor’s possession
or control of the item withheld.”" The Court has held that two
requirements must be satisfied to show that requested materi-
als qualify as agency records: (1) The agency must “‘create
or obtain’” the requested materials and (2) “the agency must
be in control of the requested materials at the time the FOIA
request is made. [Control means] that the materials have come
into the agency’s possession in the legitimate conduct of its
official duties.”?

In contrast to the U.S. Supreme Court’s judicial “create
or obtain” definition—with its attendant possession require-
ment—the Nebraska Legislature more broadly defined public
records to include documents or records “of or belonging to”
a public body. And remember, nothing in § 84-712.01 requires
a public body to have actual possession of a requested record.
Further, Forsham simply does not address disclosure when a
public body contractually delegates a governmental function to
a private party and decides not to take possession of the writ-
ten records. To determine whether a Nebraska public body is
entitled to records in a private party’s possession for purposes
of disclosure, we look to other state court decisions.

(b) Functional Equivalency Tests
In recent years, many state courts confronted the interplay
of privatization of governmental duties and statutory require-
ments for access to public records. Some states have statutory

75 U.S.C. § 552(H)(2).
185 U.S.C. § 552(a)(4)(B).

19 Kissinger v. Reporters Committee, 445 U.S. 136, 151, 100 S. Ct. 960, 63
L. Ed. 2d 267 (1980).

20 Department of Justice v. Tax Analysts, 492 U.S. 136, 144-45, 109 S. Ct.
2841, 106 L. Ed. 2d 112 (1989).
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provisions that preclude a public body from intentionally or
unintentionally circumventing public records statutes by dele-
gating public duties to private parties.?’ As the Iowa Supreme
Court has noted, its statutory provision prevents government
agencies from accomplishing indirectly what they are prohib-
ited from doing directly—avoiding disclosure.?

Many courts have adopted functional equivalency tests for
determining whether records in a private party’s possession
should be disclosed. Many of these tests provide stringent
requirements before ordering disclosure. Some of these tests
require a requesting party to show that the private party func-
tions as a hybrid public/private entity: an entity created by,
funded by, and regulated by the public body.”* These tests
appear appropriate when a private entity performs an ongo-
ing government function. But requiring citizens to show that a
private party functions as a hybrid government entity creates a
loophole that would often allow public bodies to evade public
records laws. As we know, public bodies often contract with
independent contractors to provide government services.

We agree with other courts that public records laws should not
permit scrutiny of all a private party’s records simply because
it contracts with a government entity to provide services. But
we prefer the Ohio Supreme Court’s test, which applies to a
broader range of circumstances. For a private entity’s records to
fall within Ohio’s public records act, three requirements must
be satisfied: (1) The private entity must prepare the records to
carry out a public office’s responsibilities; (2) the public office
must be able to monitor the private entity’s performance; and
(3) the public office must have access to the records for this

2l See, News and Sun-Sentinel v. Schwab, et al., 596 So. 2d 1029 (Fla. 1992);
Gannon v. Board of Regents, 692 N.W.2d 31 (Iowa 2005).

2 KMEG Tele. v. lowa State Bd. of Regents, 440 N.W.2d 382 (Iowa 1989),
abrogated on other grounds, Gannon, supra note 21.

2 See, e.g., Connecticut Humane Soc. v. FOIC, 218 Conn. 757, 591 A.2d
395 (1991); Marks v. McKenzie High School Fact-Finding Team, 319 Or.
451, 878 P.2d 417 (1994); Memphis Publishing v. Cherokee Children, 87
S.W.3d 67 (Tenn. 2002).
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purpose.” The court concluded, “[G]overnmental entities can-
not conceal information concerning public duties by delegating
these duties to a private entity.”?

[14] We agree. Section 84-712.01(3) does not permit public
bodies to conceal public records by delegating their duties to
a private party. Accepting the City’s argument would mock the
spirit of open government. We conclude that the Ohio Supreme
Court’s test appears to be the most consistent with § 84-712.01°s
broad definition of public records, and we adapt it to determine
whether a public body is entitled to documents in a private par-
ty’s possession for purposes of disclosure. Specifically, under
§ 84-712.01, requested materials in a private party’s posses-
sion are public records if the following requirements are met:
(1) The public body, through a delegation of its authority to
perform a government function, contracted with a private party
to carry out the government function; (2) the private party pre-
pared the records under the public body’s delegation of author-
ity; (3) the public body was entitled to possess the materials to
monitor the private party’s performance; and (4) the records are
used to make a decision affecting public interest.

Here, the mayor delegated to Miller’s team his authority to
investigate allegations of wrongdoing by public officials and
set the boundaries of the investigation. The investigators cre-
ated the records under the City’s delegated authority, and the
information contained therein proved essential to the mayor’s
decision in terminating a public official. The City does not
claim that the mayor did not have the right to obtain copies of
the investigators’ records to monitor their performance. And
any claim to the contrary lacks credibility—the City having
paid $26,000 for this information. The mayor admitted that
he terminated Lewis’ employment because of the informa-
tion. Thus, the district court was not clearly wrong in finding
that the records belonged to the City and that it relied on the
information in the reports, even if it declined to take possession
of the materials or pay for a final written report documenting

2 State ex rel. v. Krings, 93 Ohio St. 3d 654, 758 N.E.2d 1135 (2001).
2 Id. at 659, 758 N.E.2d at 1140.
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the team’s recommendations. We conclude that the investiga-
tors’” written reports and documents were public records under
§ 84-712.01.

4. REcOorDS WERE EXEMPT FrROM DISCLOSURE

The City contends that the court erred in concluding that
§ 84-712.05(4), (5), and (7) did not exempt requested materi-
als. We agree that the court erred in failing to conclude that
§ 84-712.05(5) exempted the investigatory records. Thus, we do
not decide whether they were also exempt under § 84-712.05(4)
or (7).

[15] As noted, the Legislature intended that courts liberally
construe §§ 84-712 to 84-712.03 for disclosure whenever a
public body expends public funds.?® Because the Legislature
has expressed a strong public policy for disclosure, we must
narrowly construe statutory exemptions shielding public records
from disclosure.?’

Under § 84-712.05(5), public bodies have discretion to with-
hold the following materials:

Records developed or received by law enforcement
agencies and other public bodies charged with duties
of investigation or examination of persons, institutions,
or businesses, when the records constitute a part of the
examination, investigation, intelligence information, citi-
zen complaints or inquiries, informant identification, or
strategic or tactical information used in law enforcement
training, except that this subdivision shall not apply to
records so developed or received relating to the presence

% See § 84-712.01(3).

27 See, e.g., Department of Interior v. Klamath Water Users Protective Assn.,
532 U.S. 1, 121 S. Ct. 1060, 149 L. Ed. 2d 87 (2001); Young v. Rice, 308
Ark. 593, 826 S.W.2d 252 (1992); County of Santa Clara v. Superior
Court, 170 Cal. App. 4th 1301, 89 Cal. Rptr. 3d 374 (2009); Herald Co
v Bay City, 463 Mich. 111, 614 N.W.2d 873 (2000); Colby v. Gunson,
224 Or. App. 666, 199 P.3d 350 (2008); Trombley v. Bellows Falls Union
H.S. Dist. No. 27, 160 Vt. 101, 624 A.2d 857 (1993); Brouillet v. Cowles
Publishing Co., 114 Wash. 2d 788, 791 P.2d 526 (1990). Compare, State ex
rel. Upper Republican NRD v. District Judges, 273 Neb. 148, 728 N.W.2d
275 (2007); Grein v. Board of Education, 216 Neb. 158, 343 N.W.2d 718
(1984).
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of and amount or concentration of alcohol or drugs in any
body fluid of any person.

Here, the court ruled that the investigatory records exemp-
tion did not apply because (1) Robinson and Kimball are not
“‘law enforcement agencies’” or “‘other public bodies charged
with duties of investigation or examination’” and (2) the inves-
tigation was not a criminal justice or regulatory investigation.
But the City contends that the records here are exempt under
our two-part test for investigatory records set out in State ex
rel. Neb. Health Care Assn.™

In State ex rel. Neb. Health Care Assn., we modified a stan-
dard used by federal courts that determined whether an agency
can withhold records under exemption 7 of the federal FOIA.*
Under specified conditions, exemption 7 allows agencies to
withhold “records or information compiled for law enforce-
ment purposes.” In determining whether a public body com-
piled records “for law enforcement purposes,” some federal
courts apply a two-part test. First, the agency’s investigatory
activities must relate to the enforcement of laws or the main-
tenance of national security. Second, the relationship between
the investigation and one of the agency’s law enforcement
duties must sufficiently support at least a colorable claim of
its rationality.*

We modified the two-part test in State ex rel. Neb. Health
Care Assn. to also apply to a public body’s investigatory
records. There, we defined investigatory records:

[A] public record is an investigatory record where (1) the
activity giving rise to the document sought is related to
the duty of investigation or examination with which the
public body is charged and (2) the relationship between
the investigation or examination and that public body’s
duty to investigate or examine supports a colorable claim
of rationality.*!

28 State ex rel. Neb. Health Care Assn., supra note 12.

2 See 5 U.S.C. § 552(b)(7).

30 See State ex rel. Neb. Health Care Assn., supra note 12.
31 Id. at 792, 587 N.W.2d at 106.
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The two-part test provides a deferential burden-of-proof rule
for a public body performing an investigation or examination
with which it is charged. But, as we recognized in State ex
rel. Neb. Health Care Assn., the investigatory exception does
not apply to protect material compiled ancillary to an agen-
cy’s routine administrative functions or oversight activities.*
Federal courts have held that exemption 7 applies only when
the investigation involves an agency’s investigation of “non-
agency personnel and of activities external to the agency’s own
operations”®* and only when the agency aims its investigation
with special intensity on a particular party.** Exemption 7 does
not apply to material compiled during internal agency inves-
tigations in which an agency, acting as the employer, simply
supervises its own employees. Exemption 7 does not cover this
matter even if the investigation of internal activities reveals evi-
dence that could later cause a law enforcement investigation.®
If the exemption covered all monitoring of employees’ activi-
ties, the exemption would swallow the disclosure rule.

As the District of Columbia Circuit Court of Appeals has
explained, “Any internal auditing or monitoring conceivably
could result in disciplinary action, in dismissal, or indeed in
criminal charges against the employees.”*® But exempting all
internal audits from disclosure would permit the exemption
to defeat the purpose of the public records laws—*“to provide
public access to information concerning the Government’s
own activities.”¥ The government must therefore show that the
agency compiled the investigatory records for adjudicatory or
enforcement purposes and not general agency monitoring of

2 See id.

3 Stern v. FB.I., 737 F.2d 84, 89 (D.C. Cir. 1984). See, Rosenfeld v. U.S.
Dept. of Justice, 57 F.3d 803 (9th Cir. 1995); Pratt v. Webster, 673 F.2d
408 (D.C. Cir. 1982).

34 See State ex rel. Neb. Health Care Assn., supra note 12.

35 Stern, supra note 33, citing Rural Housing Alliance v. United States Dept.
of Agr., 498 F.2d 73 (D.C. Cir. 1974). See, also, Kimberlin v. Department
of Justice, 139 F.3d 944 (D.C. Cir. 1998).

3 Rural Housing Alliance, supra note 35, 498 F.2d at 81.
3 1d.



16 278 NEBRASKA REPORTS

its programs and employees.*® And “‘[a]n agency’s investiga-
tion of its own employees is for “law enforcement purposes”
only if it focuses “directly on specifically alleged illegal
acts, acts which could, if proved, result in civil or crimi-
nal sanctions.”””¥

[16,17] We agree that an investigation of a public body’s
employee is “for law enforcement purposes” if the alleged
acts could result in a civil or criminal sanction. Although
§ 84-712.05(5) does not refer to law enforcement purposes,
it does refer to law enforcement agencies and public bodies
charged with investigating or examining persons, institutions,
or businesses. We interpret this language to mean investigations
or examinations for performing adjudicatory or law enforce-
ment functions. Otherwise, the exemption could exempt a
broad spectrum of materials that included records related to
official misconduct or general government activity. A broad
interpretation of the exemption would be inconsistent with the
Legislature’s policy for disclosure. For the same reason, we
also agree that § 84-712.05(5) should apply to an investigation
of a public body’s employees only if the investigation focuses
on specifically alleged illegal acts.

Here, the complaints focused on racial profiling, an illegal
act. Nebraska statutes prohibit racial profiling. Neb. Rev. Stat.
§ 20-502 (Reissue 2007) provides that no “law enforcement
agency in this state shall engage in racial profiling.” Yet, the
Legislature has not enacted any criminal sanctions for this
statute or authorized any state agency to investigate allega-
tions of racial profiling.* Thus, the only means the City had to
enforce the statute arose from Robinson’s supervisory power to
investigate the job performance of the City’s law enforcement
officials. Robinson, as the mayor, had statutory responsibility
to ensure that the City complied with all governing laws and
had the power to remove police officers.*! Although Robinson’s

38 Patterson v. LR.S., 56 F.3d 832 (7th Cir. 1995); Stern, supra note 33.
3 Patterson, supra note 38, 56 F.3d at 837, quoting Stern, supra note 33.
40 See Neb. Rev. Stat. §§ 20-501 to 20-506 (Reissue 2007).

4 See Neb. Rev. Stat. §§ 17-107(1) and 17-110 (Reissue 2007).
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investigation overlapped with his supervisory powers, the City
was not monitoring its employees. The investigation concen-
trated on racial profiling and specifically zeroed in on allega-
tions of racial profiling by Lewis. These allegations, if proved,
would constitute a violation of law. We concede that the inves-
tigation could not have resulted in civil or criminal sanctions
because the Legislature has not enacted enforcement provisions
for racial profiling. But we conclude that the mayor’s purpose
in initiating the investigation was nonetheless for enforcement
of the law. Because the statutes charged the mayor as the City’s
representative to ensure that the City complied with govern-
ing laws, we determine that the court erred in concluding that
the investigatory records exemption under § 84-712.05(5) did

not apply.

5. ATTORNEY FEES WERE NOT AUTHORIZED

[18,19] Finally, the City contends that the court erred in
awarding attorney fees. We will affirm a trial court’s decision
awarding or denying attorney fees absent an abuse of discre-
tion.*” A party may recover attorney fees and expenses in a
civil action only when a statute permits recovery or when we
have recognized and accepted a uniform course of procedure
for allowing attorney fees.*

Section 84-712.07 specifically authorizes attorney fees only
when the requesting party has substantially prevailed. Having
determined that the court erred in failing to conclude that
§ 84-712.05(5) exempted the requested records, the appel-
lees have not substantially prevailed. We conclude that the
court erred in awarding the appellees an attorney fee under
§ 84-712.07.

VI. CONCLUSION
We determine that the district court did not err in determin-
ing that the requested materials were public records under
§ 84-712.01. But, we conclude that the court did err in failing

42 See State ex rel. Stenberg v. Consumer’s Choice Foods, 276 Neb. 481, 755
N.W.2d 583 (2008).

43 See Simon v. City of Omaha, 267 Neb. 718, 677 N.W.2d 129 (2004).
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to rule that § 84-712.05(5) allowed the City to withhold
the records from disclosure. Further, because an exemption
applied, the requesting parties did not substantially prevail and
the court erred in awarding attorney fees under § 84-712.07.
We therefore affirm in part, and in part reverse and remand
the cause with directions for the district court to enter an order
consistent with this opinion.

AFFIRMED IN PART, AND IN PART REVERSED

AND REMANDED WITH DIRECTIONS.

SHARI ERICKSON AND GEORGE ERICKSON, APPELLANTS, V.
U-HAUL INTERNATIONAL, DOING BUSINESS AS U-HAUL
COMPANY, A CORPORATE DEFENDANT, AND U-HauL
CENTER OF N.W. OMAHA, APPELLEES.

767 N.W.2d 765

Filed July 2, 2009.  No. S-08-759.

1. Summary Judgment. Summary judgment is proper if the pleadings and admis-
sible evidence offered at the hearing show that there is no genuine issue as to any
material facts or as to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment was granted, giving that party the benefit of all reasonable
inferences deducible from the evidence.

3. Jurisdiction: States. When there are no factual disputes regarding state contacts,
conflict-of-law issues present questions of law.

4. Statutes: Judgments: Appeal and Error. The meaning of a statute is a ques-
tion of law. When reviewing questions of law, an appellate court has an obliga-
tion to resolve the questions independently of the conclusion reached by the
trial court.

5. Rules of Evidence: Appeal and Error. When the Nebraska Evidence Rules
commit the evidentiary question at issue to the discretion of the trial court, an
appellate court reviews the admissibility of evidence for an abuse of discretion.

6. Trial: Evidence: Appeal and Error. A trial court’s determination of the rele-
vancy and admissibility of evidence must be upheld in the absence of abuse
of discretion.

7. Jurisdiction: States. In answering any choice-of-law question, the court first
asks whether there is any real conflict between the laws of the states.

8. : ____. In conflict-of-law analysis, an actual conflict exists when a legal
issue is resolved differently under the law of two states.
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9. Jurisdiction: States: Torts. In conflict-of-law analysis, the “most significant
relationship” test is used to determine the applicable law for specific tort
claim issues.

10. Jurisdiction: States. In choice-of-law analysis, the law of the site of the injury
is usually applied to determine liability, except where another state has a more
significant relationship on a particular issue.

11. Damages: Marriage: Words and Phrases. Damages for loss of consortium
represent compensation for a spouse who has been deprived of rights to which
he or she is entitled because of the marriage relationship, namely, the other
spouse’s affection, companionship, and assistance and particularly his or her
conjugal society.

12.  Claims: Marriage. Although loss of consortium is a personal legal claim which
is separate and distinct from those claims belonging to the injured spouse, a loss
of consortium claim derives from the harm suffered by the injured spouse.

13. : . Inaloss of consortium claim, the rights of recovery by the uninjured
spouse are based upon the injured spouse’s right to recover for direct injuries.
Not only must there be an injury to the injured spouse, but also there must be a
compensable injury, that is, an injury for which the defendant is liable.

14. Evidence: Words and Phrases. Relevant evidence is that which has any ten-
dency to make the existence of any fact that is of consequence to the determi-
nation of the action more probable or less probable than it would be without
the evidence.

Appeal from the District Court for Douglas County: PATRICIA
A. LAMBERTY, Judge. Affirmed.

P. Shawn McCann, of Sodoro, Daly & Sodoro, P.C., for
appellants.

Ronald F. Krause, of Cassem, Tierney, Adams, Gotch &
Douglas, and K. Lee Marshall and Stephen G. Strauss, of
Bryan Cave, L.L.P., for appellees.

HEeavican, C.J., WRIGHT, ConNNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

GERRARD, J.

This is the second time this case has come before us.'
It remains a case about a moving day accident. Dale and
Judith Carstens were moving from Walnut, Iowa, to Herman,
Nebraska, and had enlisted the help of their daughter, Shari
Erickson. To facilitate the move, Judith rented a U-Haul truck.

' See Erickson v. U-Haul Internat., 274 Neb. 236, 738 N.W.2d 453 (2007).
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While operating the truck, Dale accidentally pinned Shari’s
foot between the truck’s ramp and a concrete step. As a result
of the accident, Shari and her husband, George Erickson, sued
U-Haul International, Inc.; U-Haul Center of N.W. Omaha
(U-Haul Center); and Dale. The district court granted the
defendants’ motion for partial summary judgment as to the
plaintiffs’ statutory liability claims and directed a verdict
against George’s loss of consortium claim. The jury returned a
verdict in favor of the defendants on the plaintiffs’ remaining
negligence claims.

The plaintiffs appeal, arguing that the court should not have
entered judgment on their statutory liability and loss of con-
sortium claims and that the court erred in excluding certain
photographic evidence at trial. We affirm.

FACTS

Shari’s mother, Judith, rented the truck from U-Haul Center,
a Nebraska corporation, to move from Iowa to Nebraska. The
truck, known as a 17-foot easy-loading mover, was titled in the
name of “U Haul Co.” Shari, a resident of Nebraska, agreed
to help her parents move. While operating the truck in Iowa,
Shari’s father, Dale, attempted to back it up to a porch, but
the loading ramp was a few inches short of the top step. Shari
held the ramp up while Dale attempted to reverse the truck a
few more inches. When the truck was engaged, however, it
first jumped forward, throwing Shari off balance, and as Dale
backed up the truck, it pinned Shari’s foot between the con-
crete step and the truck’s ramp. As a result of the injury, Shari
had reconstructive surgery on her foot and was hospitalized for
approximately 3 weeks.

Shari and George sued U-Haul International, U-Haul Center,
and Dale for negligence. Dale has since died, and his estate is
no longer a party. The Ericksons also brought claims against
U-Haul International for vicarious liability and statutory neg-
ligence pursuant to Neb. Rev. Stat. § 25-21,239 (Reissue
2008) or, in the alternative, Iowa Code Ann. § 321.493 (West
Cum. Supp. 2008). The district court had previously entered
summary judgment in favor of U-Haul International and
U-Haul Center, based, respectively, on a lack of tort duty and
insufficient minimum contacts with the State of Nebraska. On



ERICKSON v. U-HAUL INTERNAT. 21
Cite as 278 Neb. 18

appeal, we reversed both findings and remanded the cause
for trial.?

Before trial, U-Haul International filed a motion for par-
tial summary judgment as to the statutory negligence cause
of action. After a hearing, the district court granted U-Haul
International’s motion for partial summary judgment, conclud-
ing that U-Haul International was not statutorily negligent
because it was not the owner of the truck. The district court did
not resolve the issue of whether Nebraska or lowa law applied,
but determined that Erickson could not prevail under the rele-
vant statutes of either state.

A jury trial was held to determine the negligence claims
against U-Haul International and U-Haul Center. Judith testi-
fied that she did not see any legible warning decals on the truck
instructing that the ramp should not be extended while the
truck was in motion. The Ericksons also introduced a number
of exhibits, including exhibits 30 and 31, which were photo-
graphs of a standard U-Haul truck bumper displaying a warn-
ing decal. The general manager of the U-Haul Center identified
exhibit 30 as “the warning decal above the ramp” and exhibit
31 as a “little bit sharper view of Exhibit No. 30.” He testified
that both exhibits were photographs of a U-Haul truck, but not
the truck in question. Instead, the truck pictured in exhibits 30
and 31 was a different truck, with a different ramp, than the
truck which was involved in the accident.

U-Haul objected to the exhibits on foundation and rele-
vance grounds. In response, the Ericksons’ counsel argued that
although the exhibits were “not probative of at the time of the
accident how the particular truck was,” the exhibits were “pro-
bative of the fact that U-Haul has ramps with defective stickers
on them and labels that haven’t been replaced.” But the district
court sustained the foundation and relevance objections.

The district court received into evidence, however, a color
copy of the U-Haul ramp warning decal depicted in exhibits 30
and 31. The warning sticker below the latch to the truck’s rear
door states, “DANGER DO NOT extend or hold ramp while
vehicle is in motion. Failure to follow this warning could result

2 See id.
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in serious or fatal injury.” (Emphasis in original.) The district
court also received into evidence copies of photographs of the
actual truck, including photographs of the truck’s bumper with
a warning decal affixed.

U-Haul Center’s shop manager testified that the truck, at
all times and including the day of the accident, had an empty
vehicle weight of 8,140 pounds. In addition, the assistant cor-
porate secretary of U-Haul International testified that with each
rental of a truck, such as the truck here, an insurance policy is
included, providing coverage for at least the minimum financial
limits for the state where the vehicle is rented.

George did not attend trial and did not testify regarding any
alleged loss of consortium. Shari, however, testified that the
accident affected her intimacy and relationship with George.
She testified that since the accident, her husband “probably has
to do more chores” and he “takes it personally” if they sleep
in separate bedrooms. At the close of the Ericksons’ evidence,
the district court sustained U-Haul International’s motion for a
directed verdict on the loss of consortium claim.

The jury returned a verdict in favor of U-Haul International
and U-Haul Center, upon which the court entered judgment.
The Ericksons appeal.

ASSIGNMENTS OF ERROR

The Ericksons assign, restated and renumbered, that the dis-
trict court erred in (1) granting U-Haul International’s motion
for partial summary judgment dismissing the statutory liabil-
ity claim against U-Haul International; (2) dismissing, on a
directed verdict, George’s loss of consortium claim; and (3)
excluding photographic evidence of the warning label affixed
to a U-Haul loading ramp.

STANDARD OF REVIEW
[1,2] Summary judgment is proper if the pleadings and
admissible evidence offered at the hearing show that there is
no genuine issue as to any material facts or as to the ultimate
inferences that may be drawn from those facts and that the
moving party is entitled to judgment as a matter of law.> In

3 Thone v. Regional West Med. Ctr., 275 Neb. 238, 745 N.W.2d 898 (2008).
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reviewing a summary judgment, an appellate court views the
evidence in the light most favorable to the party against whom
the judgment was granted, giving that party the benefit of all
reasonable inferences deducible from the evidence.*

[3,4] When there are no factual disputes regarding state
contacts, conflict-of-law issues present questions of law.> The
meaning of a statute is also a question of law.®* When reviewing
questions of law, an appellate court has an obligation to resolve
the questions independently of the conclusion reached by the
trial court.’

[5,6] When the Nebraska Evidence Rules commit the evi-
dentiary question at issue to the discretion of the trial court,
an appellate court reviews the admissibility of evidence for
an abuse of discretion.® A trial court’s determination of the
relevancy and admissibility of evidence must be upheld in the
absence of abuse of discretion.’

ANALYSIS

STATUTORY LIABILITY

In their first assignment of error, the Ericksons contend that
the district court erred in granting partial summary judgment
on their statutory liability claims. The Ericksons argue that
pursuant to Nebraska’s § 25-21,239, U-Haul International, as
owner of the truck, is jointly and severally liable for damages
to the Ericksons. Alternatively, the Ericksons argue, U-Haul
International is vicariously liable for Dale’s negligence pursu-
ant to Iowa’s § 321.493. The district court found that U-Haul

4 Amanda C. v. Case, 275 Neb. 757, 749 N.W.2d 429 (2008).

5 Johnson v. United States Fidelity & Guar. Co., 269 Neb. 731, 696 N.W.2d
431 (2005).

® Ahmann v. Correctional Ctr. Lincoln, 276 Neb. 590, 755 N.W.2d 608
(2008).

7 Steffen v. Progressive Northern Ins. Co., 276 Neb. 378, 754 N.W.2d 730
(2008).

8 Japp v. Papio-Missouri River NRD, 273 Neb. 779, 733 N.W.2d 551
(2007).

° See Sturzenegger v. Father Flanagan’s Boys’ Home, 276 Neb. 327, 754
N.W.2d 406 (2008).
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International was not the owner of the truck and, therefore,
was not statutorily negligent under either the Nebraska or
Iowa statute.

[7,8] Before addressing U-Haul International’s potential
statutory liability, we should first determine which state’s law
governs: Nebraska or Iowa. In answering any choice-of-law
question, the court first asks whether there is any real con-
flict between the laws of the states.'” An actual conflict exists
when a legal issue is resolved differently under the law of two
states.'' Nebraska’s § 25-21,239 imposes statutory liability on
owners of trucks in certain situations for damages caused by
operation of the truck. Section 25-21,239 states:

The owner of any truck . . . leased for a period of less
than thirty days or leased for any period of time and used
for commercial purposes, shall be jointly and severally
liable with the lessee and the operator thereof for any
injury to or the death of any person or persons, or damage
to or the destruction of any property resulting from the
operation thereof in this state . . . .

Towa’s § 321.493 also imposes statutory liability upon
the owner of a leased vehicle in certain situations. Section
321.493 provides:

1. a. Subject to paragraph “b”, in all cases where dam-
age is done by any motor vehicle by reason of negligence
of the driver, and driven with the consent of the owner,
the owner of the motor vehicle shall be liable for such
damage. For purposes of this subsection, “owner” means
the person to whom the certificate of title for the vehicle
has been issued or assigned . . . .

b. The owner of a vehicle with a gross vehicle weight
rating of seven thousand five hundred pounds or more
who rents the vehicle for less than a year under an agree-
ment which requires an insurance policy covering at least
the minimum levels of financial responsibility prescribed
by law, shall not be deemed to be the owner of the vehicle
for the purpose of determining financial responsibility for

0 Yoder v. Cotton, 276 Neb. 954, 758 N.W.2d 630 (2008).
' Heinze v. Heinze, 274 Neb. 595, 742 N.W.2d 465 (2007).



ERICKSON v. U-HAUL INTERNAT. 25
Cite as 278 Neb. 18

the operation of the vehicle or for the acts of the operator
in connection with the vehicle’s operation.

After reviewing the Nebraska and lowa statutes, we con-
clude that an actual conflict exists. Although both Nebraska
statute § 25-21,239 and lowa statute § 321.493 impose statu-
tory liability upon the owner of a leased vehicle for the neg-
ligent operation of the vehicle, liability is resolved differently
under each law. Specifically, Iowa’s § 321.493(1)(b) provides
that the owner of a vehicle shall not be statutorily liable for
the acts of one who rents the vehicle for a short term, when
the vehicle has a gross weight rating of 7,500 pounds or more.
Another notable difference between the two statutes is that
the Nebraska statute, unlike the Iowa statute, provides that the
owner of the truck shall be jointly and severally liable for dam-
ages resulting from the operation of the truck only within the
State of Nebraska.

[9] Given that the potential statutory liability of U-Haul
International would be resolved differently under the two stat-
utes, we carry out a choice-of-law analysis. In choice-of-law
determinations, we often seek guidance from the Restatement
(Second) of Conflict of Laws.'? Under the Restatement, the
“most significant relationship” test is used to determine the
applicable law for specific tort claim issues.'® Section 145(2)
of the Restatement provides the contacts that a court should
consider when determining which state has the most significant
relationship to the parties and the occurrence under general
conflict-of-law principles. The contacts under § 145(2) are:

(a) the place where the injury occurred,

(b) the place where the conduct causing the injury
occurred,

(c) the domicil[e], residence, nationality, place of incor-
poration and place of business of the parties, and

(d) the place where the relationship, if any, between the
parties is centered.'

12-See Harper v. Silva, 224 Neb. 645, 399 N.W.2d 826 (1987).

13 See, Heinze, supra note 11; Restatement (Second) of Conflict of Laws
§§ 145 and 174 (1971).

14 Restatement, supra note 13, § 145(2) at 414.
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[10] Under the Restatement, the law of the site of the injury
is usually applied to determine liability, except where another
state has a more significant relationship on a particular issue.'
The Restatement notes that in certain circumstances, vicari-
ous liability “may also be imposed by application of the local
law of some state other than that of conduct and injury.”'®
In particular, vicarious liability may be imposed under the
local law of the state where the relationship between the
one sought to be held liable and the tort-feasor is centered.!”
Application of the local law of that state to impose vicarious
liability is particularly likely if that state has some relation-
ship to the injured plaintiff.'® In our case, as in illustration 6 of
§ 174 of the Restatement, Judith rented the truck in Nebraska
from the U-Haul Center, a Nebraska corporation. Judith and
Dale then drove to Iowa where they met Shari, a resident of
Nebraska. While in Iowa, Dale accidentally caused injury to
Shari. Although the injury occurred in Iowa, the facts that the
Ericksons were residents of Nebraska and that the U-Haul
rental agreement was signed in Nebraska provide this state
with a significantly greater relationship to the parties. Thus,
we conclude that Nebraska law governs the determination of
liability in the present case.

The Ericksons contend that the district court erred in grant-
ing partial summary judgment because U-Haul International,
as the owner of the truck, was liable. The Ericksons argue
that the certificate of title, which shows the owner of the
truck as “U Haul Co.,” creates an issue of fact as to whether
U-Haul International was the owner of the truck. Whether
U-Haul International was the owner of the truck, however,
is irrelevant.

Under § 25-21,239, U-Haul International is not liable,
because § 25-21,239 only creates liability for injuries or dam-
age “resulting from the operation thereof in this state.” It is

15" Heinze, supra note 11.

16 Restatement, supra note 13, § 174 comment c. at 520.
7 1d.

RA
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undisputed that Shari’s injury occurred while Dale operated the
truck in Iowa. Shari’s injury did not result from the operation
of the truck within Nebraska, and therefore, § 25-21,239 does
not apply.

We further note that even though Nebraska Ilaw is
clearly applicable here, under these circumstances, U-Haul
International would not be liable under Iowa law either. Based
on § 321.493, an owner of a vehicle is not statutorily liable
for the acts of one who rents the vehicle for less than 1 year,
when the vehicle has a “gross vehicle weight rating of seven
thousand five hundred pounds or more.” Therefore, even if the
Iowa statute applied and U-Haul International was the owner
of the truck, it would not be statutorily liable under § 321.493,
because the truck weighed more than 7,500 pounds and it was
rented for less than a year under an agreement which required
an insurance policy covering the minimum level of finan-
cial responsibility.

Considering the evidence in a light most favorable to the
Ericksons, we conclude that regardless of the ownership of
the truck, U-Haul International is not statutorily liable under
Nebraska’s § 25-21,239. Accordingly, we conclude, albeit for
different reasons, that the district court did not err in granting
partial summary judgment to U-Haul International.

Loss oF CoNsorRTIUM CLAIM

[11-13] In their second assignment of error, the Ericksons
argue that the district court erred when it dismissed, on a
directed verdict, George’s loss of consortium claim. Damages
for loss of consortium represent compensation for a spouse
who has been deprived of rights to which he or she is entitled
because of the marriage relationship, namely, the other spouse’s
affection, companionship, and assistance and particularly his or
her conjugal society.!” Although loss of consortium is a per-
sonal legal claim which is separate and distinct from those
claims belonging to the injured spouse,® a loss of consortium

9 Simms v. Vicorp Restaurants, 272 Neb. 744, 725 N.W.2d 406 (2006).

20 See id.
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claim derives from the harm suffered by the injured spouse.!
The rights of recovery by the uninjured spouse are based upon
the injured spouse’s right to recover for direct injuries.?? Not
only must there be an injury to the injured spouse, but also
there must be a compensable injury, that is, an injury for which
the defendant is liable.”

In this case, George’s recovery for a loss of consortium
claim is dependent upon the success of Shari’s underlying tort
claim. Because George’s right to recover for loss of consortium
is derivative of his wife’s claim, and she did not recover, he
likewise cannot recover.

ExHiBits 30 anp 31

In the final assignment of error, the Ericksons contend that
the trial court abused its discretion when it excluded exhibits
30 and 31, photographs of a U-Haul truck ramp with an illeg-
ible warning decal on it. The district court excluded them
as irrelevant.

[14] Evidence which is not relevant is not admissible.?
Relevant evidence is that which has any tendency to make the
existence of any fact that is of consequence to the determina-
tion of the action more probable or less probable than it would
be without the evidence.” Here, the issue before the district
court was whether U-Haul International breached a duty of
care to Shari by leasing a truck with inadequate warnings or
failing to provide instructions regarding the use and operation
of the loading ramp. Exhibits 30 and 31 depict the condition
of a warning decal on a truck not involved in the accident
and are not of consequence to the legal determination in this
case. Such evidence is not probative as to whether U-Haul
International breached a duty of care to Shari. Moreover, the
district court received into evidence a color copy of the U-Haul
ramp warning decal depicted in exhibits 30 and 31 and copies

2l See Johnston v. State, 219 Neb. 457, 364 N.W.2d 1 (1985).
2 See id.

23 See id.

24 Neb. Rev. Stat. § 27-402 (Reissue 2008).

25 Neb. Rev. Stat. § 27-401 (Reissue 2008).
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of photographs of the actual truck, including photographs of
the truck’s bumper with a warning decal affixed. There was no
abuse of discretion by the district court in excluding exhibits
30 and 31 at trial.

CONCLUSION
For the foregoing reasons, we affirm the judgment of the
district court in all respects.
AFFIRMED.

JoHN AHMANN AND NEBRASKA ASSOCIATION OF PUBLIC
EmprLOYEES AFSCME LocaL 61, APPELLEES, V.
NEBRASKA DEPARTMENT OF CORRECTIONAL
SERVICES AND THE STATE OF
NEBRASKA, APPELLANTS.

767 N.W.2d 104

Filed July 2, 2009. No. S-08-888.

1. Administrative Law: Judgments: Appeal and Error. A judgment or final order

rendered by a district court in a judicial review pursuant to the Administrative

Procedure Act may be reversed, vacated, or modified by an appellate court for

errors appearing on the record.

o ____. When reviewing an order of a district court under the

Administrative Procedure Act for errors appearing on the record, the inquiry is

whether the decision conforms to the law, is supported by competent evidence,

and is neither arbitrary, capricious, nor unreasonable.

3. Judgments: Evidence: Words and Phrases: Appeal and Error. An appellate
court will not substitute its factual findings for those of the district court where
competent evidence supports those findings. Competent evidence means evidence
that tends to establish the fact in issue.

4. Judgments: Appeal and Error. Whether a decision conforms to law is by defi-
nition a question of law, in connection with which an appellate court reaches a
conclusion independent of that reached by the lower court.

5. Administrative Law: Courts: Appeal and Error. In a district court’s de novo
review of the decision of an administrative agency, the level of discipline imposed
by the agency is subject to the district court’s power to affirm, reverse, or modify
the decision of the agency or to remand the case for further proceedings. The
district court is not required to give any deference to the findings of the agency
hearing officer or the department director.

6. Termination of Employment: Words and Phrases. “Just cause” for dismissal is
that which a reasonable employer, acting in good faith, would regard as good and
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sufficient reason for terminating the services of an employee, as distinguished
from an arbitrary whim or caprice.

Appeal from the District Court for Lancaster County: Jopr
NELsoN, Judge. Affirmed.

Jon Bruning, Attorney General, and Ryan C. Gilbride for
appellants.

Dalton W. Tietjen, of Tietjen, Simon & Boyle, for
appellees.

HEeavican, C.J., ConNOLLY, GERRARD, STEPHAN, McCORMACK,
and MILLER-LERMAN, JJ.

McCoRrRMACK, J.
NATURE OF CASE

The Nebraska Department of Correctional Services (DCS)
and the State of Nebraska appeal from the district court’s order
concluding that DCS terminated John Ahmann’s employment
without just cause, in violation of their labor agreement. DCS
had made the decision to terminate Ahmann’s employment
after a random drug test showed the presence of marijuana
in his system. Because of Ahmann’s “spotless” employment
record, the fact that his drug use was off duty, and his expressed
willingness to stop using marijuana, the court determined that
termination of employment violated the labor agreement, pro-
viding that DCS “shall not discipline an employee without just
cause, recognizing and employing progressive discipline.”

FACTS

Ahmann was hired by DCS in November 2002 as a recep-
tionist. By August 2004, he was promoted to Secretary II to
the deputy warden. In that position, Ahmann was responsible
for filing incident reports; filing inmate grievances; maintain-
ing those files; entering data into databases; preparing monthly
reports, correspondence, and memorandums; taking meeting
minutes; and other general secretarial duties.

Ahmann was a member of the Nebraska Association of
Public Employees Local 61 of the American Federation of
State, County and Municipal Employees (NAPE). Section 10.1
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of the labor agreement between NAPE and the State governs

discipline of NAPE employees:
Discipline will be based upon just cause and will in no
case be effective until the employee has received writ-
ten notice of the allegations describing in detail the issue
involved, the date the alleged violation took place, [and]
the specific section or sections of the contract or work
rules involved . . . . The Employer shall not discipline an
employee without just cause, recognizing and employing
progressive discipline. When imposing progressive dis-
cipline, the nature and severity of the infraction shall be
considered along with the history of discipline and perfor-
mance contained in the employee’s personnel file.

Prior to Ahmann’s termination of employment, job perfor-
mance evaluations showed that Ahmann consistently exceeded
the performance level expected of him. He never received an
evaluation that was less than satisfactory and had never been
disciplined or counseled for any misconduct. Ahmann’s work
performance was described as “complete and accurate.” In June
2004, Ahmann was selected as employee of the month because
of his dependability, efficiency, positive working relationship
with the staff, and willingness to take on extra work whenever
the department was short staffed.

In May 2006, Ahmann was subjected to a random urinalysis
and tested positive for marijuana. The testing was part of the
“Employee Drug Testing Program,” policy directive 04-005.
The introductory section to the directive states that DCS “has
zero tolerance for illicit drug use/abuse” and that to preserve
security and protect the personal safety of employees, volun-
teers, inmates, and the general public, employees were not per-
mitted “to perform their duties or enter departmental facilities
or offices while under the influence of alcohol, illegal drugs
and/or controlled substances.”

The directive states that when test results are positive, DCS
has the following courses of action to consider: (1) supplemen-
tal training, (2) supervisory counseling, (3) employee assistance
program referral or treatment referral to a licensed substance
abuse professional, (4) performance improvement plan, or (5)
disciplinary action. The Directive explains that DCS will take
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disciplinary action only “for just cause, while considering any

mitigating information.” It further states:
However, employees who test positive for drugs may be
disciplined for any illegal actions they engage in, includ-
ing possessing, manufacturing and trafficking in illegal
drugs. Employees who test positive for illegal drugs may
also be disciplined for failing to fully cooperate with an
employer investigation, into the positive drug test, and the
circumstances surrounding their drug use.

On June 1, 2006, Ahmann was suspended without pay pend-
ing an investigation into the positive urinalysis. That same
date, Ahmann submitted a letter to DCS “[i]ln an effort to
resolve [the] issue as quickly as possible . . ..” Ahmann admit-
ted that he had, “on occasion,” used marijuana. But Ahmann
explained that he had never used marijuana either before or
during his work hours and had never possessed marijuana on
DCS property.

Ahmann stated that he understood marijuana was against the
law, but that he had “made a conscious choice to accept the
civil penalty involved if [he] were to be ticketed.” Possession
of less than an ounce of marijuana is, for the first offense, nei-
ther a felony nor a misdemeanor—it is an infraction, punish-
able by a $300 fine.! Ahmann pointed out that failing to wear
a seatbelt was also against the law, similarly punishable by a
fine.? Ahmann denied using any other drugs.

Ahmann stated he did not believe that his “quite minimal”
use of marijuana “had any negative effect on [his] performance,
quality, efficiency or accuracy” at his job or that it had ever
“risked the safety, security and good working order of the
institution.” He understood the test results could not “simply
be overlooked,” but hoped any disciplinary action would be the
equivalent of the civil penalty he would have been subject to

! See, Neb. Rev. Stat. §§ 28-416(13)(a) and 29-431 (Reissue 2008); Miller
v. Peterson, 208 Neb. 658, 305 N.W.2d 364 (1981), disapproved on other
grounds, Jacobson v. Higgins, 243 Neb. 485, 500 N.W.2d 558 (1993).

2 See Neb. Rev. Stat. §§ 60-6,267 (Cum. Supp. 2008) and 60-6,268 (Reissue
2004).
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had he been charged with possession. Ahmann emphasized that
he wished to return to work as quickly as possible.

On June 5, 2006, Ahmann was notified he was being charged
with violating article 10.2, subsections (a), (d), and (m), of the
labor agreement. As relevant, article 10.2 states that appropri-
ate disciplinary action, subject to just cause, may be taken for
the following: (a) “[v]iolation of, or failure to comply, with the
Labor Contract, State constitution or statute; an executive order;
regulations, policies or procedures of the employing agency; or
legally promulgated published rules”; (d) “[u]nlawful manu-
facture, distribution, dispensation, possession or use of a con-
trolled substance or alcoholic beverage in the workplace or
reporting for duty under the influence of alcohol and/or unlaw-
ful drugs”; or (m) “[a]cts or conduct which adversely affects
the employee’s performance and/or the employing agency’s
performance or function.”

DCS also attached to the letter a copy of its “Drug Free Work
Place Policy.” The policy concerns drug abuse and use “at the
work place,” for which disciplinary action may be imposed.
The policy also states that the possession or use of illicit drugs
“in the community at large” is “in the direct conflict with the
Mission of this Department.” Furthermore, referring specifi-
cally to the “Code of Ethics and Conduct,” the drug-free work-
place policy warned employees to be aware of other regulations
and policies concerning the possession and use of illicit drugs
outside the workplace.

The Code of Ethics and Conduct provides, under the heading
of “Personal Accountability,” that “[a]n employee is expected
to maintain and promote professionalism towards inmates,
coworkers and the public” and that such promotion includes
“exemplifying the Department’s mission.” More specifically,
the code states that any employee who is arrested or issued
a citation for a violation of the law, other than a minor traf-
fic violation, will be subject to investigation. Further, “[a]ny
alleged illegal activity on the part of the employee will be con-
sidered to have an impact on his or her ability to perform as a
correctional employee and may result in immediate suspension
from the job pending the outcome of any litigation.” Under the
more specific category of “Drug Abuse,” the Code of Ethics
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and Conduct specifically prohibits the unlawful manufacture,
distribution, dispensation, possession, or use of a controlled
substance “in [DCS’] work place” and subjects to discipline
“[alny employee violating this policy.”

A predisciplinary meeting between Ahmann and the warden,
Diane Sabatka-Rine, took place on June 9, 2006. At the meet-
ing, Ahmann questioned whether he was in fact in violation of
the specific rules cited against him. He further explained that he
did not think what he did was “wrong.” Nevertheless, Ahmann
explained that he had decided to stop using marijuana, because
that would be in his best interests, and was willing to submit
to followup urinalyses. He stated he did not foresee needing
any assistance in quitting, pointing out that he had been able to
quit in the past. Ahmann explained that he had known when the
drug-free workplace policy was issued that he was taking the
chance of getting caught with a positive urinalysis. Still, he did
not think he actually violated the drug-free workplace policy,
as written. Ahmann “apologize[d] for any inconvenience with-
out admitting guilt.”

Sabatka-Rine issued a letter terminating Ahmann’s employ-
ment on June 30, 2006, citing violations of article 10.2(a) and
(m) of the NAPE labor agreement. Ahmann filed a grievance
with the DCS director, who issued a written decision agreeing
with Sabatka-Rine’s decision to terminate Ahmann’s employ-
ment. In accordance with the employee grievance procedure,
Ahmann appealed to the State Personnel Board (the Board).

On February 28, 2007, a hearing was held before a hear-
ing officer appointed by the Board. The witnesses testifying at
the hearing were Ahmann, Sabatka-Rine, and Keith Ernst, the
human resources manager for DCS.

Ahmann again stated that he was never under the influ-
ence of marijuana while on the job. He further stated that
although he “[o]ccasionally” came into contact with prison
inmates, he had never accepted marijuana from an inmate or an
inmate’s family.

Ahmann admitted that he knew off-duty marijuana use
“might” subject him to discipline. Ahmann testified he was
aware of the drug-free workplace policy. But Ahmann stated
that it was his understanding that even if some form of
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discipline was appropriate under that policy, he did not expect
it to be severe. Ahmann noted that in the policy, “discipline”
was last on the list of possible DCS responses to a positive
urinalysis. Ahmann thought that given his employment his-
tory, he would not be subject to discipline for a first offense.
Furthermore, being aware of the progressive discipline policy,
Ahmann did not believe that discharge would be appropriate
for a single positive urinalysis. Ahmann explained that he knew
of instances where employees actually showed up for work
under the influence of alcohol and were only put on disciplin-
ary probation.

Ahmann admitted it was his personal view that marijuana
was less harmful than alcohol and that it should be legalized.
Ahmann reiterated, however, that he was willing to discontinue
his use of the drug in the interest of maintaining his employ-
ment. Ahmann tried to explain that it had been his intention to
be honest and that he “took it like a man.” But he felt that the
decision to terminate his employment had been made because
he was not sufficiently contrite.

Ernst testified that there was no evidence that Ahmann’s off-
duty marijuana use affected Ahmann’s job performance. Ernst
instead opined that the off-duty drug use affected DCS’ ability
to carry out its “mission.” Sabatka-Rine elaborated that the
mission of DCS related to the safety and security of the facility
and that it was hypothetically possible that an employee using
marijuana could be buying from someone related to an inmate
or who later becomes an inmate.

Ernst and Sabatka-Rine agreed that a positive urinalysis
did not automatically result in termination of employment.
The disciplinary abstract showed that discipline for a posi-
tive urinalysis for marijuana had been imposed on five DCS
employees between 2004 and 2006. Three incidents resulted in
a disciplinary suspension, and not termination of employment.
Termination of employment was imposed for Ahmann and two
other employees. Sabatka-Rine explained that one of those
two employees discharged had previously tested positive, but
had been given a 20-day suspension after he claimed the test
was the result of one bad decision at a party. After a second
random test was positive for marijuana and it was apparent
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that the employee had lied, Sabatka-Rine made the decision
to discharge. The other employee discharged for a positive
urinalysis had stood mute to his charges and had given “no
indication that he was going to stop his behavior and comply
with [DCS] policy.”

Sabatka-Rine testified that Ahmann’s wrongdoing stemmed
from the positive urinalysis and not any other specific act. She
determined that discharge was the proper discipline because
Ahmann failed to admit guilt, expressed no regret, and mini-
mized the severity of his infraction. Sabatka-Rine stated fur-
ther that Ahmann had apparently displayed this behavior over
a long period of time and had chosen to continue it despite
knowing it was in violation of DCS policy. Sabatka-Rine stated
that Ahmann did not leave her with any indication he would
comply with DCS policy in the future.

The hearing officer concluded that Ahmann violated article
10.2(a) of the collective bargaining agreement, but that DCS
had failed to prove Ahmann violated article 10.2(m). The
hearing officer explained: “While it is obvious that [DCS]
is and should be concerned about its employees using mari-
juana or other drugs, concern is not sufficient proof that
an employee’s use of marijuana while off-duty adversely
affects the employee’s work performance or [DCS’] perfor-
mance or function.” The hearing officer noted that, in fact,
Ahmann was a dependable employee with “‘above satisfac-
tory’” performance.

The hearing officer recommended that the grievance be
sustained in part and that Ahmann be reinstated but suspended
for 20 days. The hearing officer concluded that DCS acted
arbitrarily when it decided termination of employment was the
appropriate discipline, because it did not prove that Ahmann’s
conduct was so egregious that progressive discipline should
be ignored. Furthermore, the hearing officer found it had been
established by the record that DCS had, in previous incidents,
most frequently opted for a disciplinary suspension when its
employees tested positive for marijuana. While DCS claimed
Ahmann’s attitude raised a question of whether he could be
trusted to actually quit using marijuana, the hearing officer
explained that this was an insufficient cause for termination
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of employment, because DCS had the authority to monitor
Ahmann with drug testing.

The Board voted to accept the hearing officer’s findings
of fact and the conclusion that Ahmann had violated article
10.2(a), but not article 10.2(m). But the Board rejected the
hearing officer’s conclusion that there was no just cause for
termination of Ahmann’s employment. Instead, the Board con-
cluded that termination of employment was justified in light of
the seriousness of the offense and Ahmann’s attitude toward
the same.

Ahmann appealed under the Administrative Procedure Act’
to the district court. After a de novo review on the record,
the district court reversed the Board’s decision to terminate
Ahmann’s employment. The court concluded that while there
was just cause to discipline Ahmann, there was not just cause
for immediate termination of his employment. The court noted
that there was no evidence Ahmann’s use of marijuana “ever
affected his performance on the job or in any way jeopardized
the safety and security of the institution.” The court concluded
that “attitudes and beliefs that are contrary to those of DCS do
not in and of themselves demonstrate risk of harm such that ter-
mination of employment is necessary.” The court explained that
this was especially true in this case, because Ahmann stated he
was willing to cooperate and discontinue using marijuana. The
court also considered that Ahmann had an otherwise “spotless”
employment record. The court concluded that termination of
employment as a sanction exceeded the nature and severity of
the infraction for which it was imposed.

The court remanded the case for further proceedings to
determine the appropriate sanction short of termination of
employment. DCS appeals.

ASSIGNMENTS OF ERROR
DCS asserts that the district court erred (1) in finding no
evidence that the positive test for marijuana use posed a risk
of harm to the safety and security of the institution and (2) in
finding that the imposition of termination of employment as a

3 See Neb. Rev. Stat. §§ 84-901 to 84-920 (Reissue 2008).
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sanction exceeded the nature and severity of the infraction for
which it was imposed.

STANDARD OF REVIEW

[1,2] A judgment or final order rendered by a district court in
a judicial review pursuant to the Administrative Procedure Act
may be reversed, vacated, or modified by an appellate court for
errors appearing on the record.* When reviewing an order of a
district court under the Administrative Procedure Act for errors
appearing on the record, the inquiry is whether the decision
conforms to the law, is supported by competent evidence, and
is neither arbitrary, capricious, nor unreasonable.’

[3] An appellate court will not substitute its factual findings
for those of the district court where competent evidence sup-
ports those findings.® “Competent evidence” means evidence
that tends to establish the fact in issue.’

[4] Whether a decision conforms to law is by definition
a question of law, in connection with which an appellate
court reaches a conclusion independent of that reached by the
lower court.®

ANALYSIS

[5] In a district court’s de novo review of the decision of
an administrative agency, the level of discipline imposed by
the agency is subject to the district court’s power to affirm,
reverse, or modify the decision of the agency or to remand the
case for further proceedings.” The district court is not required
to give any deference to the findings of the agency hearing
officer or the department director.!® In this case, the district

4 Holmes v. State, 275 Neb. 211, 745 N.W.2d 578 (2008); Rainbolt v. State,
250 Neb. 567, 550 N.W.2d 341 (1996).

S Id.
% Rainbolt v. State, supra note 4.
7 Hammann v. City of Omaha, 227 Neb. 285, 417 N.W.2d 323 (1987).

8 Stejskal v. Department of Admin. Servs., 266 Neb. 346, 665 N.W.2d 576
(2003).

° Rainbolt v. State, supra note 4. See, also, § 84-917(5).

0 Trackwell v. Nebraska Dept. of Admin. Servs., 8 Neb. App. 233, 591
N.W.2d 95 (1999).
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court determined that the immediate termination of Ahmann’s
employment violated the labor agreement. We hold that this
decision conforms to the law and was neither arbitrary, capri-
cious, nor unreasonable.

[6] The labor agreement requires that DCS have “just cause”
for its discipline of an employee and that it recognize and
employ “progressive discipline.” “Just cause” for dismissal is
that which a reasonable employer, acting in good faith, would
regard as good and sufficient reason for terminating the ser-
vices of an employee, as distinguished from an arbitrary whim
or caprice.'! Progressive discipline is not specifically defined
by the agreement, but the common meaning of “progressive”
is to develop “gradually,” “in stages,” or “step by step.”'? Both
parties agree that a progressive discipline policy does not
require that the employer always impose some measure short
of termination of employment for a first offense.!> However, in
accordance with the terms of the labor agreement, before mak-
ing the decision to terminate employment, DCS must consider
“the nature and severity of the infraction . . . along with the
history of discipline and performance contained in the employ-
ee’s personnel file.”

Considering the nature and severity of the infraction in
this case, along with Ahmann’s history of discipline and per-
formance, the district court was correct to conclude that a
reasonable employer, acting in good faith, would not regard
the infraction as good and sufficient reason for immediate
termination of Ahmann’s employment. Ahmann did knowingly
violate article 10.2(a) of the labor agreement, which subjects
employees to discipline for violating a state statute. His posi-
tive urinalysis was sufficient, under the agreement, to show
that Ahmann was in possession of marijuana, an infraction
under state law.'*

' See Stejskal v. Department of Admin. Servs., supra note 8.

2 Concise Oxford American Dictionary 707 (2006).

3 See Nebraska Dept. of Health & Human Servs. v. Williams, 16 Neb. App.
777, 752 N.W.2d 163 (2008).

4 See § 28-416(13)(a).
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But the court was also correct to conclude that Ahmann had
not violated the other subsections under which DCS had origi-
nally sought discharge. Article 10.2(d) concerned drug use “in
the workplace” and was not ultimately cited as a ground for
discharge. Article 10.2(m) concerned acts adversely affecting
performance or function. It was neither arbitrary, capricious,
nor unreasonable for the district court to find that Ahmann’s
use of marijuana did not affect his job performance or in any
way jeopardize the safety and security of DCS.

Clearly, DCS’ treatment of other employees who tested posi-
tive for marijuana shows that DCS does not consider off-duty
drug use to be a per se justification for immediate discharge.
In fact, the employee drug testing program specifically contem-
plates numerous courses of action short of discharge when test
results are positive. The district court found that the decision to
discharge Ahmann was based in large part on his attitude, and
the court did not err in concluding that it was unreasonable for
DCS to discharge Ahmann for that reason. Much of Ahmann’s
“attitude” stemmed from his correct assertion that he was
not strictly violating all the provisions cited by DCS against
him. Ahmann also failed to admit that what he had done was
“wrong.” But Ahmann expressed a desire and willingness to
comply fully with DCS policy in the future and to cease all use
of marijuana. As the district court noted, DCS has the means
to monitor whether this actually occurs. To the extent that atti-
tude is a factor in whether there is just cause for immediate
discharge, the district court was not wrong to conclude that
Ahmann’s attitude did not significantly change the fundamental
analysis that the nature and severity of Ahmann’s infraction,
when considered in conjunction with his positive work history,
do not warrant ignoring progressive discipline.

CONCLUSION
For the foregoing reasons, we conclude that the district
court did not err in remanding Ahmann’s case to the Board for
further proceedings to determine what sanction, short of dis-
charge, would be appropriate.
AFFIRMED.
WRIGHT, J., participating on briefs.
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STEPHAN, J.

The issue presented by this appeal is whether an award of
the Workers’ Compensation Court providing for periodic dis-
ability payments which is filed in a district court pursuant to
Neb. Rev. Stat. § 48-188 (Cum. Supp. 2008) may become dor-
mant. We conclude that it may and that the date on which the
award becomes dormant is computed from the date it is filed
in district court.
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BACKGROUND

Sharon H. Allen injured her back in 1985 during the course
and scope of her employment with Immanuel Medical Center
(IMC). The Nebraska Workers’ Compensation Court entered
an award in Allen’s favor, and it was modified on rehearing on
November 5, 1987. The award on rehearing provided in rele-
vant part that Allen would recover indemnity benefits of $200
per week for temporary total disability from July 15, 1985, to
October 1, 1987, and “thereafter and in addition thereto the
sum of $200.00 per week for so long in the future” as she
remained totally disabled. The award further provided that “[i]f
[Allen’s] total disability ceases, she shall be entitled to the
statutory amounts of compensation for any residual permanent
partial disability . .. .”

On December 10, 1987, Allen filed a certified copy of the
compensation award on rehearing with the clerk of the district
court for Douglas County. On June 26, 2008, Allen refiled the
award in the district court and subsequently commenced gar-
nishment proceedings against a bank, claiming that the bank
held funds belonging to IMC and that IMC owed her $203,000
on the workers’ compensation judgment.

IMC contested the garnishment by filing a motion to dismiss.
In its motion, IMC raised nine defenses: (1) The judgment was
dormant and could not be revived; (2) Allen’s claim was barred
by estoppel, laches, acquiescence, inexcusable neglect, and
unclean hands; (3) Allen’s claim was barred by waiver and
estoppel; (4) Allen’s claim was barred by accord and satisfac-
tion; (5) the compensation award was a conditional judgment
and thus wholly void; (6) IMC had complied with all the terms
of the compensation award; (7) Allen’s claim was barred by
the statute of limitations; (8) Allen’s claim was barred by res
judicata and collateral estoppel; and (9) Allen’s claim violated
IMC’s due process rights.

An evidentiary hearing was held on the motion. The record
establishes that IMC paid Allen disability benefits pursuant
to the award, with the final payment being made on April 25,
1991. On May 24, 1988, Allen was given a permanent disabil-
ity rating by her physician. She returned to full-time employ-
ment in February 1989 and continued to work full time until
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she retired in December 2006. It is undisputed that IMC has
never filed an application in the Workers” Compensation Court
to modify the terms of the original compensation award.! Allen
made no attempt to execute on the award until commencement
of the garnishment proceedings in July 2008.

The district court dismissed the garnishment action, reason-
ing that the award became dormant pursuant to Neb. Rev. Stat.
§ 25-1515 (Reissue 2008) in April 1996, 5 years after the date
Allen last received a benefit payment, and that because 10
years had passed, it could no longer be revived.? The order did
not address any of the other defenses asserted in the motion
to dismiss.

Allen perfected this timely appeal, and we granted her peti-
tion to bypass the Court of Appeals.

ASSIGNMENT OF ERROR
Allen assigns, restated and consolidated, that the district
court erred as a matter of law when it held that the compensa-
tion award became dormant pursuant to § 25-1515.

STANDARD OF REVIEW
[1,2] Statutory interpretation is a question of law.>* When
reviewing questions of law, an appellate court has an obliga-
tion to resolve the questions independently of the conclusions
reached by the trial court.*

ANALYSIS
The issue presented in this case involves the inter-
play between certain provisions of the Nebraska Workers’
Compensation Act and statutory provisions pertaining to the
enforcement of district court judgments. Although the case
spans a time period of more than 20 years, the relevant
statutory provisions have remained the same or substantially

! See Neb. Rev. Stat. § 48-141 (Reissue 2004).
2 See Neb. Rev. Stat. § 25-1420 (Reissue 2008).

3 In re Estate of Chrisp, 276 Neb. 966, 759 N.W.2d 87 (2009); In re Interest
of Devin W. et al., 270 Neb. 640, 707 N.W.2d 758 (2005).

4 Gavin v. Rogers Tech. Servs., 276 Neb. 437, 755 N.W.2d 47 (2008); New
Tek Mfg. v. Beehner, 275 Neb. 951, 751 N.W.2d 135 (2008).
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similar. Accordingly, we will refer to the current versions of
the applicable statutes.

Our starting point is § 48-188, the provision in the Nebraska
Workers’ Compensation Act which permits a party to file and
enforce a compensation award in the district court. Section
48-188 provides in relevant part:

Any order, award, or judgment by the Nebraska
Workers’ Compensation Court . . . may, as soon as the
same becomes conclusive upon the parties at interest,
be filed with the district court . . . . Upon filing, such
order, award, or judgment shall have the same force and
effect as a judgment of such district court . . . and all
proceedings in relation thereto shall thereafter be the
same as though the order, award, or judgment had been
rendered in a suit duly heard and determined by such
district court . . . .

Judgments of a district court may be enforced through the
procedures set forth in chapter 25, article 15, of the Nebraska
Revised Statutes. Section 25-1515 provides:

If execution is not sued out within five years after
the date of entry of any judgment that now is or may
hereafter be rendered in any court of record in this state,
or if five years have intervened between the date of the
last execution issued on such judgment and the time of
suing out another writ of execution thereon, such judg-
ment, and all taxable costs in the action in which such
judgment was obtained, shall become dormant and shall
cease to operate as a lien on the estate of the judg-
ment debtor.

A dormant judgment may be revived, but only if the action to
revive is “commenced within ten years after such judgment
became dormant.”

Allen argues that a periodically payable workers’ compen-
sation award can never become dormant. Her argument rests
primarily on § 48-141 and Neb. Rev. Stat. § 48-161 (Reissue
2004), two provisions of the Nebraska Workers’ Compensation
Act. Essentially, she argues that § 48-161 vests the Workers’

3§ 25-1420.
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Compensation Court with exclusive jurisdiction over any com-
pensation claim and that under § 48-141, a compensation award
payable periodically continues indefinitely unless modified by
the Workers’ Compensation Court. She argues that because
§ 25-1515 is not a listed exclusion in § 48-161 from the exclu-
sive jurisdiction of the compensation court, the Legislature has
made it clear that compensation judgments payable periodically
are to continue indefinitely and are not subject to the dormancy
requirements of § 25-1515.

Allen’s argument relies on a misinterpretation of § 48-161
and fails to consider the effect of § 48-188. The first sentence
of § 48-161 confers exclusive jurisdiction on the Workers’
Compensation Court by providing: “All disputed claims for
workers’ compensation shall be submitted to the Nebraska
Workers’ Compensation Court for a finding, award, order, or
judgment.” Here, the compensation court exercised its exclu-
sive jurisdiction to determine Allen’s entitlement to benefits
when it issued the 1987 award on rehearing. The action pres-
ently before us, however, is a proceeding to enforce that com-
pensation award, and thus, it would fall within the second sen-
tence of § 48-161; that sentence gives the compensation court
jurisdiction “to decide any issue ancillary to the resolution of
an employee’s right to workers’ compensation benefits,” with
certain exceptions not applicable here.

[3,4] Contrary to Allen’s argument, the Workers’
Compensation Court’s jurisdiction to decide ancillary issues
is not exclusive. We held in Schweitzer v. American Nat. Red
Cross® that the jurisdiction of the compensation court over
issues ancillary to a workers’ compensation claim is not exclu-
sive and thus does not prevent a district court from exercis-
ing its jurisdiction over such matters. Allen’s argument that
§ 48-161 fails to list § 25-1515 as an “exclusion” to the exclu-
sive jurisdiction of § 48-161 is thus without merit. In addition,
§ 48-188 clearly provides that a compensation court award can
be filed in the district court and that when it is, it has “the same
force and effect as a judgment of such district court” and “all

6 Schweitzer v. American Nat. Red Cross, 256 Neb. 350, 591 N.W.2d 524
(1999).
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proceedings in relation thereto” shall be the same as if it were
a district court judgment. When the compensation statutes are
read as a whole, it is clear that even though § 48-141 gives the
compensation court indefinite jurisdiction to modify a periodi-
cally payable compensation award, if such an award is filed in
district court pursuant to § 48-188, it is subject to all statutes
that would affect its enforcement as a district court judgment,
including § 25-1515. We thus conclude that the dormancy
provisions of § 25-1515 apply to an award of the Workers’
Compensation Court which is filed in a district court pursuant
to § 48-188.

The next step in our analysis is to determine the commence-
ment date of the 5-year period designated in § 25-1515. The
district court held that this period began to run in April 1991,
when the last payment was made to Allen pursuant to the
award. We find no statutory basis for calculating the dormancy
period from the date of the last payment, and the parties appear
to agree that the district court was incorrect. IMC argues that
the 5-year period began to run on November 5, 1987, when the
award was entered by the compensation court. Allen argues
that if the district court filing subjects the award to dormancy,
the 5-year period should run from the date each separate peri-
odic payment is due. Alternatively, she argues that only the
amount of periodic payments due on the date of filing should
be affected.

IMC’s argument that computation of the dormancy period
should begin on the date the award was entered by the com-
pensation court is based in part upon our opinion in Koterzina
v. Copple Chevrolet.” In that case, we held that prejudgment
interest on a workers’ compensation award filed in district
court is payable from the date that the award was entered by
the compensation court. The majority reasoned that § 48-188
has a “nunc pro tunc” effect requiring the award to be treated
as if it had been entered by the district court on the date it was
entered by the compensation court. The dissent interpreted the
statute differently, disputing the nunc pro tunc effect relied
upon by the majority. The dissent concluded that “[i]t is only

7 Koterzina v. Copple Chevrolet, 249 Neb. 158, 542 N.W.2d 696 (1996).
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upon filing of the workers’ compensation award in the district
court that interest commences.”®

[5] The plain language of § 48-188 gives a workers’ com-
pensation award the legal effect of a district court judgment
“[u]pon filing” in the district court. Until that point, the award
is governed solely by the Nebraska Workers’ Compensation
Act, which contains no provisions for execution or dormancy.
It is only “[u]pon filing” of the award in district court that “all
proceedings in relation thereto shall thereafter be the same” as
though the award had been originally entered by the district
court.” We read § 48-188 to subject a compensation award to
the provisions of the execution and dormancy statutes only
after it is filed in the district court. We therefore disapprove
Koterzina and hold that the date on which a workers’ compen-
sation award is filed in a district court pursuant to § 48-188
is the date of judgment for purposes of computing when the
judgment becomes dormant under § 25-1515. We note that this
holding is consistent with the rule that because a foreign judg-
ment becomes the functional equivalent of a Nebraska judg-
ment on the date it is registered in Nebraska pursuant to the
Uniform Enforcement of Foreign Judgments Act, the dormancy
period runs from the date of registration.'

We are not persuaded by Allen’s argument that if the fil-
ing of an award in the district court subjects the award to
dormancy, then the dormancy period should run from the date
each payment is due. The argument is based upon Kansas and
Georgia cases which have adopted such a rule in jurisdictions
where, unlike Nebraska, periodic awards in family law cases
are subject to dormancy statutes in the same manner as other
judgments.!! The Georgia Court of Appeals has extended this

8 Id. at 168, 542 N.W.2d at 703 (Wright, J., dissenting; Connolly, I., joins).
° § 48-188.

10°8t. Joseph Dev. Corp. v. Sequenzia, 7 Neb. App. 759, 585 N.W.2d 511
(1998), overruled on other grounds, Breeden v. Nebraska Methodist Hosp.,
257 Neb. 371, 598 N.W.2d 441 (1999).

1" See, Bryant v. Bryant, 232 Ga. 160, 205 S.E.2d 223 (1974); Wichita Fed.
Sav. & Loan Ass’n v. North Rock Rd. Ltd. Partnership, 13 Kan. App. 2d
678, 779 P.2d 442 (1989). But see Miller v. Miller, 153 Neb. 890, 46
N.W.2d 618 (1951).
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reasoning to periodic obligations under workers’ compensation
awards.'> But we find no language in either § 48-188 or the
Nebraska execution statutes which would permit us to fashion
such a rule. Section 48-188 refers to the filing of a single judg-
ment or award which, upon filing in the district court, “shall
have the same force and effect as a judgment” of the district
court. (Emphasis supplied.) Section 25-1515 begins the dor-
mancy clock on “the date of entry of any judgment.” This statu-
tory language does not permit the judicial crafting of a rule
which would treat a single workers’ compensation award filed
in district court as multiple judgments which become dormant
on different dates. For similar reasons, we reject Allen’s argu-
ment that only the amount of periodic payments due at the time
of filing would be affected by § 25-1515.

For these reasons, we conclude that under § 25-1515, Allen’s
award became dormant in December 1992, 5 years after it was
first filed in the district court in December 1987. Because
the judgment was not revived within 10 years after it became
dormant, it could not thereafter be revived" and the refiling
of the award in 2008 was a nullity. Although our reasoning
differs somewhat from that of the district court, we agree that
the judgment had become dormant prior to the commencement
of the garnishment proceedings, and those proceedings were
therefore properly dismissed.

CONCLUSION
For the reasons discussed, we affirm the judgment of the
district court.
AFFIRMED.
WRIGHT, J., participating on briefs.

12 See Taylor v. Peachbelt Properties, Inc., 293 Ga. App. 335, 667 S.E.2d 117
(2008).

13 See § 25-1420.
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5. Appeal and Error. An appellate court will not consider an issue on appeal that
was not presented to or passed upon by the trial court.

6. ____. An appellee’s argument that a lower court’s decision should be upheld on
grounds specifically rejected below constitutes a request for affirmative relief,
and the appellee must cross-appeal in order for that argument to be considered.

Appeal from the District Court for Douglas County:
MarLoN A. Pork, Judge. Reversed and remanded for further
proceedings.

Jerold V. Fennell and Michael J. Dyer, of Dyer Law, P.C.,
L.L.O., for appellant.

Jeffrey J. Blumel and Tyler P. McLeod, of Abrahams, Kaslow
& Cassman, L.L.P,, for appellees.

Heavican, C.J., GERRARD, STEPHAN, McCoRMACK, and MILLER-
LErRMAN, JJ.

STEPHAN, J.
This appeal presents legal issues decided in Allen v. Immanuel
Med. Ctr." Applying the principles of that case, we conclude

U Allen v. Immanuel Med. Ctr, ante p. 41, 767 N.W.2d 502 (2009).
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that the workers’ compensation award which is the subject of
this appeal was not dormant when garnishment proceedings
were commenced. We therefore reverse, and remand for fur-
ther proceedings.

BACKGROUND

Arleen M. Weber filed a workers’ compensation action
alleging that she sustained a compensable injury to her right
knee while employed by Gas N Shop in March 1991. On
September 22, 1993, the Workers” Compensation Court entered
an award which was affirmed by a review panel on February
25, 1994. Weber was awarded benefits of $255 per week for
temporary total disability from September 1, 1992, through
September 1, 1993, “and thereafter and in addition thereto a
like sum per week for so long in the future as [she] remains
temporarily totally disabled.” The award further provided that
“[wlhen [Weber] reaches maximum medical improvement,
she shall be entitled to the statutory amounts for any resid-
ual disability.”

Weber filed the compensation award with the district court
for Douglas County on May 16, 2008. On June 10, she com-
menced a garnishment proceeding against UMB Bank, alleg-
ing it held funds belonging to Employers Mutual Companies
(EMC), which was the workers’ compensation insurer for Gas
"N Shop at the time of Weber’s injury. In the garnishment pro-
ceeding, Weber claimed that $184,875 was due on the compen-
sation award.

EMC and Gas ’N Shop filed a motion to dismiss the garnish-
ment proceeding. In their motion, they asserted seven defenses:
(1) The compensation award was a conditional judgment and
wholly void; (2) the compensation award was dormant; (3)
EMC and Gas N Shop had complied with all the terms of the
award; (4) Weber’s claim was barred by the statute of limita-
tions; (5) Weber’s claim was barred by res judicata and issue
preclusion; (6) Weber’s claim was barred by estoppel, laches,
acquiescence, inexcusable neglect, and unclean hands; and (7)
Weber’s claim violated the rights of EMC and Gas N Shop to
due process.

An evidentiary hearing was held on the motion to dismiss.
The evidence received at the hearing established that EMC
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received a letter from Weber’s treating physician dated March
9, 1994, in which the physician indicated that Weber had
reached maximum medical improvement as of his last exami-
nation on January 18, 1994. The physician gave Weber a 10-
percent permanent disability rating to her right lower extremity.
Upon receipt of this information, EMC sent Weber’s attorney
a draft in the amount of $18,396.47, representing 72"7 weeks
of temporary total disability benefits from September 1, 1992,
through January 18, 1994. EMC also sent Weber’s attorney a
draft in the amount of $2,550, representing 10 weeks of per-
manent partial disability benefits for the period of January 19
through March 29, 1994. In its transmittal letter, EMC indi-
cated that it would continue to pay permanent partial disability
benefits at the rate of $255 per week for an additional 11
weeks, based upon the 10-percent disability rating.

EMC subsequently received a second report from Weber’s
treating physician, dated March 31, 1995, indicating that he
had seen Weber again for continued problems with her knee,
but that she had reached maximum medical improvement. The
physician revised Weber’s disability rating to 20 percent. Upon
receipt of this report, EMC sent another letter to Weber’s attor-
ney setting forth the additional benefits it would pay to Weber.
In total, EMC paid Weber $18,396.47 in temporary total dis-
ability benefits for the period of September 1, 1992, through
January 18, 1994; $5,500.61 in permanent partial disability
benefits for the period of January 19 through June 18, 1994;
$5,100 in temporary total disability benefits for the period of
July 15 through December 1, 1994; and $5,464.40 in perma-
nent partial disability benefits for the period of December 2,
1994, through April 30, 1995. EMC also paid various medi-
cal and hospital expenses incurred by Weber between 1993
and 2008.

From the time of the final payment of disability benefits to
Weber in April 1995 until January 2008, neither Weber nor
her attorney contacted EMC to dispute the amount of benefits
paid pursuant to the award. In January 2008, Weber’s attorney
advised EMC that Weber was claiming additional disability
benefits, penalties, interest, and attorney fees, pursuant to the
1993 award.
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The district court granted EMC’s motion to dismiss the
garnishment proceeding. The court reasoned that the workers’
compensation award became dormant pursuant to Neb. Rev.
Stat. § 25-1515 (Reissue 2008) in April 2000, 5 years after
the last payment to Weber was made, and that it had not been
revived by the Workers” Compensation Court. The court did
not address any of the other defenses asserted in the motion
to dismiss.

Weber perfected this timely appeal, and we granted her peti-
tion to bypass the Court of Appeals.

ASSIGNMENTS OF ERROR

Weber assigns, restated and consolidated, that the district
court erred as a matter of law when it held that the compensa-
tion award became dormant pursuant to § 25-1515 and when it
held that revival of the compensation award must occur in the
Workers’” Compensation Court.

EMC and Gas ’N Shop cross-appeal, assigning that the trial
court erred in failing to find that the compensation award was a
conditional judgment and thus was wholly void and unenforce-
able. EMC and Gas N Shop also argue that we can affirm the
district court’s dismissal of the garnishment proceeding based
on any of the defenses they raised to the district court.

STANDARD OF REVIEW
[1,2] Statutory interpretation is a question of law.> When
reviewing questions of law, an appellate court has an obliga-
tion to resolve the questions independently of the conclusions
reached by the trial court.?

ANALYSIS

AwArRD Was Not Voip
[3] In their cross-appeal, EMC and Gas N Shop argue that
the compensation award was void ab initio as a conditional
judgment. A conditional judgment is an order purporting to

2 In re Estate of Chrisp, 276 Neb. 966, 759 N.W.2d 87 (2009); In re Interest
of Devin W. et al., 270 Neb. 640, 707 N.W.2d 758 (2005).

3 Gavin v. Rogers Tech. Servs., 276 Neb. 437, 755 N.W.2d 47 (2008); New
Tek Mfg. v. Beehner, 275 Neb. 951, 751 N.W.2d 135 (2008).
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be a final judgment which is dependent upon the occurrence
of uncertain future events.* Such a judgment is wholly void
because it does not perform in praesenti and leaves to specu-
lation and conjecture what its final effect may be.” Weber’s
workers’ compensation award performed in praesenti because
it required immediate payment of temporary total disability
benefits in the amount of $255 per week. The award was not
void as a conditional judgment or order.

EMC and Gas 'N Shop also argue in their cross-appeal that
the award is not sufficiently definite so as to be enforceable
through garnishment. In Lenz v. Lenz,® we held that a judgment
for money must specify with definiteness and certainty the
amount for which it is rendered and that where external proof
and another hearing are necessary to establish the existence or
extent of a party’s liability to permit execution, the judgment
is not enforceable. The judgment in Lenz required a spouse to
pay the costs of his hearing-impaired child’s special schooling
and was not more definite as to the amounts. Here, however,
the award is quite different. It clearly awards temporary total
disability benefits of $255 per week, followed by statutory
benefits for any residual disability after Weber reached maxi-
mum medical improvement. We conclude that the award is suf-
ficiently definite and certain to be enforceable.

AwARD WAs NOT DORMANT

[4] The district court concluded that the award became dor-
mant in April 2000, 5 years after the last payment of benefits.
We held in Allen v. Immanuel Med. Ctr.” that the date on which
a workers’ compensation award is filed in a district court pur-
suant to Neb. Rev. Stat. § 48-188 (Cum. Supp. 2008) is the
date of the judgment for purposes of computing when the judg-
ment becomes dormant under § 25-1515. Here, the workers’

4 See, Strunk v. Chromy-Strunk, 270 Neb. 917, 708 N.W.2d 821 (2006);
Garcia v. Platte Valley Constr. Co., 15 Neb. App. 357, 727 N.W.2d 698
(2007).

> Id.
® Lenz v. Lenz, 222 Neb. 85, 382 N.W.2d 323 (1986).

7 Allen v. Immanuel Med. Ctr., supra note 1.
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compensation award was filed in the district court on May 16,
2008, and it was not dormant when the garnishment proceeding
was commenced less than a month later.

OTHER DEFENSES

As noted, EMC and Gas N Shop sought dismissal of the
garnishment proceeding based upon several alternative theories
of defense. In addition to those defenses which we have dis-
cussed, EMC and Gas 'N Shop contended that they had fully
complied with all terms of the award, that the garnishment
proceeding was barred by the statute of limitations, and that
the doctrines of res judicata, issue preclusion, estoppel, laches,
acquiescence, inexclusable neglect, and unclean hands barred
the garnishment proceeding. EMC and Gas 'N Shop also
alleged that garnishment would violate their due process rights,
in that Weber relied on certain court decisions which postdated
her award. In this appeal, EMC and Gas N Shop contend that
this court can rely upon any of these defenses as an alternative
ground for affirming the judgment of the district court. Weber,
however, argues that we should not consider these issues,
because they were not decided by the district court and not
raised by cross-appeal.

[5,6] An appellate court will not consider an issue on appeal
that was not presented to or passed upon by the trial court.®
An appellee’s argument that a lower court’s decision should
be upheld on grounds specifically rejected below constitutes
a request for affirmative relief, and the appellee must cross-
appeal in order for that argument to be considered.” Here, the
alternative defenses were presented to the district court, but the
court did not reach or decide their merits. Accordingly, there
was no ruling on these defenses from which a cross-appeal
could have been taken. In order to preserve each party’s right
to meaningful appellate review of issues presented to but not
decided by the district court, we decline to decide such issues
in the first instance. Instead, we remand to the district court

8 Walsh v. State, 276 Neb. 1034, 759 N.W.2d 100 (2009).

9 Wasikowski v. Nebraska Quality Jobs Bd., 264 Neb. 403, 648 N.W.2d 756
(2002).
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with directions to consider and decide whether the garnishment
proceeding is barred by any of the alternative defenses asserted
by EMC and Gas N Shop. This determination should be made
on the existing record, unless the parties agree that the record
may be reopened and expanded. We express no opinion as to
the merit of any of the defenses.

CONCLUSION
For the reasons discussed, we reverse the judgment of the
district court and remand for further proceedings as directed in
this opinion.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
WRIGHT, J., participating on briefs.
ConNoLLy, J., not participating.

STATE OF NEBRASKA, APPELLEE, V.
CHRISTOPHER A. EDWARDS, APPELLANT.
767 N.W.2d 784

Filed July 10, 2009. No. S-07-678.

1. Evidence: Appeal and Error. In reviewing a sufficiency of the evidence claim,
whether the evidence is direct, circumstantial, or a combination thereof, the stan-
dard is the same: An appellate court does not resolve conflicts in the evidence,
pass on the credibility of witnesses, or reweigh the evidence; such matters are for
the finder of fact.

2. Convictions: Evidence: Appeal and Error. An appellate court will affirm a
criminal conviction absent prejudicial error, if the evidence admitted at trial,
viewed and construed most favorably to the State, is sufficient to support the
conviction.

3. Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing for
sufficiency of the evidence to sustain a conviction, the relevant question for an
appellate court is whether, after viewing the evidence in the light most favorable
to the prosecution, any rational trier of fact could have found the essential ele-
ments of the crime beyond a reasonable doubt.

4. Criminal Law: Words and Phrases. The corpus delicti is the body or substance
of the crime—the fact that a crime has been committed, without regard to the
identity of the person committing it.

5. : . Corpus delicti is composed of two elements: the fact or result
forming the basis of a charge and the existence of a criminal agency as the
cause thereof.
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Criminal Law: Circumstantial Evidence: Proof. While the corpus delicti must
be established by evidence beyond a reasonable doubt, it may be proved by either
direct or circumstantial evidence.
Criminal Law: Homicide: Proof. In a homicide case, corpus delicti is not estab-
lished until it is proved that a human being is dead and that the death occurred as
a result of the criminal agency of another.

: ____. The body of a missing person is not required to prove the
corpus delicti for homicide.
Homicide: Circumstantial Evidence: Proof: Convictions. In the absence of a
body, confession, or other direct evidence of death, circumstantial evidence may
be sufficient to support a conviction for murder.
Proof of Death. Neb. Rev. Stat. § 30-2207 (Reissue 2008) sets forth the evidence
that can be used to prove the fact of death in proceedings under the Nebraska
Probate Code, not the Nebraska Criminal Code.
Proof of Death: Circumstantial Evidence: Limitations of Actions. Neb. Rev.
Stat. § 30-2207 (Reissue 2008) does not preclude the establishment of death by
circumstantial evidence before the expiration of the 5-year statutory period.
Jury Instructions. Whether jury instructions given by a trial court are correct is
a question of law.
Judgments: Appeal and Error. When dispositive issues on appeal present ques-
tions of law, an appellate court has an obligation to reach an independent conclu-
sion irrespective of the decision of the court below.
Jury Instructions: Appeal and Error. To establish reversible error from a
court’s refusal to give a requested instruction, an appellant has the burden to show
that (1) the tendered instruction is a correct statement of the law, (2) the tendered
instruction is warranted by the evidence, and (3) the appellant was prejudiced by
the court’s refusal to give the tendered instruction.
Statutes: Intent. Statutes which effect a change in the common law are to be
strictly construed.
Rules of Evidence: Proof of Death. The Uniform Determination of Death Act
does not establish a rule of evidence requiring that in all cases involving an
alleged decedent, the fact of death must be medically established.
Trial: Expert Witnesses. Under the Daubert v. Merrell Dow Pharmaceuticals,
Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993), and Schafersman
v. Agland Coop, 262 Neb. 215, 631 N.W.2d 862 (2001), jurisprudence, the trial
court acts as a gatekeeper to ensure the evidentiary relevance and reliability
of an expert’s opinion. This gatekeeping function entails a preliminary assess-
ment whether the reasoning or methodology underlying the testimony is valid
and whether that reasoning or methodology properly can be applied to the facts
in issue.
Expert Witnesses: Appeal and Error. The standard for reviewing the admis-
sibility of expert testimony is abuse of discretion.
Trial: Expert Witnesses: Appeal and Error. An appellate court reviews the
record de novo to determine whether a trial court has abdicated its gatekeeping
function when admitting expert testimony.
Trial: Evidence: Expert Witnesses. To aid the court in its evaluation of the
relevance and reliability of an expert’s opinion, it may consider several factors,
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including but not limited to whether the reasoning or methodology has been
tested and has general acceptance within the relevant scientific community.

: : . Once the reasoning or methodology of expert opinion testi-
mony has been found to be reliable, the court must determine whether the meth-
odology was properly applied to the facts in issue. In making this determination,
the court may examine evidence to determine whether the methodology was
properly applied and whether the protocols were followed to ensure that the tests
were performed properly.

Courts: Expert Witnesses. Whether a theory or technique has been subjected to
peer review is a factor a court may consider in making its gatekeeping determina-
tion whether expert opinion testimony is relevant and reliable.

____. A factor the court may consider in making its gatekeeping deter-
mination whether expert opinion testimony is relevant and reliable is whether a
particular theory or technique has a high known or potential rate of error.

Rules of the Supreme Court: Records: Appeal and Error. Neb. Ct. R. App.
P. § 2-109(D)(1)(f) and (g) requires that factual recitations be annotated to the
record, whether they appear in the statement of facts or argument section of a
brief. The failure to do so may result in an appellate court’s overlooking a fact
or otherwise treating the matter under review as if the represented fact does
not exist.

Expert Witnesses. While a “reasonable degree of professional certainty” is the
preferred form of an expert’s opinion, the testimony should be excluded only
where it gives rise to conflicting inferences of equal degree of probability such
that the choice between them is a matter of conjecture.

Expert Witnesses: Words and Phrases. Expert testimony need not be couched
in the magic words “reasonable certainty” or “reasonable probability,” but must
be sufficiently definite and relevant to provide a basis for the fact finder’s deter-
mination of an issue or question.

Expert Witnesses. An expert’s opinion is to be judged in view of the entirety of
the opinion, and it is not validated or invalidated solely on the presence or lack of
the words “reasonable degree of professional certainty.”

Criminal Law: Motions for Continuance: Appeal and Error. A decision
whether to grant a continuance in a criminal case is within the discretion of the
trial court and will not be disturbed on appeal absent an abuse of discretion.
Judgments: Words and Phrases. An abuse of discretion occurs when a trial
court’s decision is based upon reasons that are untenable or unreasonable or if its
action is clearly against justice or conscience, reason, and evidence.

Motions for Continuance: Appeal and Error. There is no abuse of discretion by
the court in denying a continuance unless it clearly appears that the party seeking
the continuance suffered prejudice as a result of that denial.

Trial: Motions for Continuance: Time. A trial court is vested with wide discre-
tion in disposing of a motion for continuance filed on the eve of trial.

Motions for Continuance: Appeal and Error. Where due diligence by the
moving party has not been shown, the ruling of the trial court overruling a
motion for a continuance for the purpose of securing additional evidence will not
be disturbed.
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33. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial
discretion is involved only when the rules make discretion a factor in determin-
ing admissibility.

34. Judges: Appeal and Error. The exercise of judicial discretion is implicit in
determining the relevance of evidence, and a trial court’s decision regarding rele-
vance will not be reversed absent an abuse of discretion.

35. Trial: Evidence. The concept of “opening the door” is a rule of expanded rele-
vancy which authorizes admitting evidence which otherwise would have been
irrelevant in order to respond to (1) admissible evidence which generates an issue
or (2) inadmissible evidence admitted by the court over objection.

36. Trial: Rebuttal Evidence. The concept of “opening the door” is most often
applied to situations where evidence adduced or comments made by one party
make otherwise irrelevant evidence highly relevant or require some response
or rebuttal.

37. Trial: Evidence. “Opening the door” is simply a contention that competent
evidence which was previously irrelevant is now relevant through the opponent’s
admission of other evidence on the same issue.

38. Constitutional Law: Criminal Law. A criminal defendant has no constitutional
right to inquire into irrelevant matters.

Appeal from the District Court for Douglas County: J RUSSELL
DERR, Judge. Affirmed.

Denise E. Frost, of Johnson & Mock, Steven J. Lefler, of
Lefler Law, and Matthew Higgins for appellant.

Jon Bruning, Attorney General, and Kimberly A. Klein for
appellee.

Heavican, C.J.,, WRIGHT, CoNNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

GERRARD, J.
I. NATURE OF CASE

Jessica O’Grady was last seen on May 10, 2006, leaving
her apartment on her way to Christopher A. Edwards’ house.
O’Grady has not been heard from since, by friends or family,
and her body has never been found. But O’Grady’s blood was
found in Edwards’ bedroom, on the mattress and walls, and
on a weapon found in his closet. And O’Grady’s blood was
found in the trunk of Edwards’ car. Edwards was convicted
of second degree murder and use of a deadly weapon for kill-
ing O’Grady. The primary issue presented in this appeal is
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whether the evidence was sufficient to prove that O’Grady
was murdered.

II. BACKGROUND

1. O’GrADY’s LIFE AND DISAPPEARANCE

After graduating from high school in Omaha, Nebraska,
O’Grady moved into an apartment with her friends Holly
Stumme and Tracy Christianson, and at the time of her disap-
pearance, she was working at a steakhouse in west Omaha.
Shauna Stanzel, O’Grady’s aunt, testified that she and O’Grady
were very close and that O’Grady had lived with her for a time
as a child. Stanzel said she spoke with O’Grady on a daily
basis and agreed that it was “sort of a habit” that they “would
call each other daily.”

Stumme had been friends with O’Grady since they were
both in the fifth grade. O’Grady and Stumme socialized
together and talked and text-messaged “all the time.” They saw
each other every day and also spoke on the telephone often.
Stumme testified that Edwards worked at the same steakhouse
as O’Grady and that O’Grady spoke to her about Edwards
on a regular basis. Stumme and Christianson both described
a particular evening in April 2006 on which Edwards came
over to O’Grady, Stumme, and Christianson’s apartment, and
O’Grady and Edwards were “flirting.” Edwards was still there
when Stumme went to bed, and the next morning, his clothing
was still in the living room and his shoes were still by the door.
Stumme and Christianson also said that Edwards had been at
their apartment on May 9, 20006, the day before O’Grady was
last seen.

Stanzel last saw O’Grady on Wednesday, May 10, 2006, after
a softball game. Stumme and Christianson last saw O’Grady on
the evening of May 10, when they and some other friends met
at their apartment. O’Grady was using her cellular telephone
to send and receive text messages and had been talking about
Edwards throughout the evening. Then after O’Grady received
a telephone call, she took a shower, fixed her hair, put on
makeup, and left at about 11 or 11:15 p.m. As she left, she told
Stumme and Christianson “to wish her luck, she was going to
Chris’ [residence]” and would see them later.
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Keri Peterson, another friend of O’Grady’s, said she and
O’Grady routinely spoke on the telephone a “[c]ouple times a
day.” It was “unusual” for the two of them not to talk to one
another in the course of a day. They last spoke at about 11:30
p-m. on the evening of May 10, 2006, when O’Grady called
Peterson. O’Grady told Peterson that she was in her car, on her
way to Edwards’ residence. Peterson received a text message
from O’Grady about an hour later that said, “No shenanigans
for Jessica.” Peterson explained that this was “code” for “no
sex for Jessica.” Peterson did not reply and was unable to reach
O’Grady the next day.

The next day, Stumme was also unable to reach O’Grady,
and by Friday, when O’Grady still had not come home, Stumme
became concerned. Stumme went and talked to Stanzel. Stanzel
had called O’Grady on Thursday and left a message, and she
tried again on Friday. After speaking to Stumme, Stanzel con-
tacted O’Grady’s mother to see if she had heard from O’Grady.
O’Grady’s mother had not heard from her, so Stanzel’s hus-
band called the police.

After O’Grady failed to show up for a Sunday softball
game, Stanzel met O’Grady’s friends at O’Grady, Stumme, and
Christianson’s apartment. All of O’Grady’s personal effects
were still there, as was her cat. Stumme described O’Grady
as very attached to her cat, explaining that O’Grady “would
feed [her cat] everyday [sic] and any time she went out of
town she would almost make me sign something saying that
I was going to take care of [her cat].” Christianson similarly
said that O’Grady held her cat all the time and called the cat
“her baby.”

Stanzel also went to the restaurant where O’Grady worked
and discovered that O’Grady had not picked up her last pay-
check. While she was there, Stanzel spoke to Edwards, who
said he had not heard from O’Grady since May 9, 2006.
Edwards said that he and O’Grady had planned to get together
on May 10, but that he had canceled those plans.

Stanzel never heard from O’Grady again. The last charge to
O’Grady’s bank account, other than a single regularly recur-
ring charge, occurred on May 10, 2006. O’Grady’s vehicle
was found in a parking lot across the street from the restaurant
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where O’Grady worked, about a block and a half away.
O’Grady’s cellular telephone records reflect a pattern of mak-
ing and receiving several telephone calls each day, including
daily calls to and from Stumme and Peterson. Those records
show that O’Grady’s last two telephone calls occurred on the
evening of May 10: an 11:29 p.m. call to Peterson and an
11:48 p.m. call to Edwards. O’Grady made no telephone calls
after 11:48 p.m. on May 10. All the witnesses who testified
about calling O’Grady after May 10 reported that their calls
were immediately forwarded to O’Grady’s voice mail, and
O’Grady’s telephone records indicated that all the calls made
to O’Grady after May 10 were forwarded.

2. EDwarDS” AcTiviTY BEFORE O’GRADY’s DISAPPEARANCE

Michelle Wilkin met Edwards while they were working at
the same restaurant in March 2005. They became friends, then
developed a romantic relationship. Wilkin became pregnant
with Edwards’ child in January 2006. Their romantic relation-
ship was purportedly exclusive. Wilkin recalled that on the
evening of May 8, she and Edwards had a serious conversation
about getting married. But later, when Wilkin became aware
that Edwards was being investigated with respect to O’Grady’s
disappearance, she asked him why the police were interested
in him. Edwards admitted to Wilkin that he and O’Grady had
slept together. Wilkin testified that Edwards had told her “at
some point that he had heard [O’Grady] was pregnant.” But
Wilkin said Edwards told her that after Wilkin and Edwards
had discussed marriage, he had met with O’Grady at his
house to tell O’Grady that he and O’Grady would no longer
be involved.

Riley Wasserburger, a friend of Edwards since high school,
said that he, Edwards, and Alex Ehly played golf together dur-
ing the evening of May 10, 2006. Wasserburger said that during
the course of the game, Edwards said that “he made a mistake,
that he got a girl pregnant.” Wasserburger could not remember
the girl’s name. Ehly testified that Edwards had previously
told Ehly that he had gotten a girl named “Michelle” pregnant,
but admitted that he did not hear the conversation between
Edwards and Wasserburger. Then Wasserburger, Edwards, and
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some other friends went to a movie, which ended at about
11:30 p.m. There was some discussion of going to play poker,
but Edwards decided against it, and went to do something
else, alone.

3. INVESTIGATION INTO O’GRADY’S DISAPPEARANCE

Omaha police interviewed Edwards in the course of speak-
ing to anyone who had contact with O’Grady in the days
before her disappearance. The police obtained permission to
search Edwards’ bedroom at his aunt’s house, where he lived.
When an Omaha police detective began to approach the bed,
Edwards said he was “‘not sure’” he wanted police “‘checking
that area.”” Police suggested that O’Grady might have hidden
a note under the mattress, where Edwards would find it later.
Edwards said that “‘[made] sense’” to him and permitted the
search to continue.

Spattered blood was found on the nightstand, headboard,
clock radio, and ceiling above the bed. Edwards was asked to
explain the bloodstains on the headboard and clock, and replied
that “he had cut his wrist.” A small bloodstain was located on
the top of the mattress. Edwards was asked about the blood-
stain and replied that “he had intercourse with a girlfriend who
was menstruating.” But on further investigation, a very large,
damp bloodstain was found on the underside of the mattress,
covering most of the bottom side of the mattress. Bloodstains
were later found on the bedding, a chair in the room, a book-
case, and laundry baskets. Luminol, a chemical used to locate
where blood has been cleaned up, was applied to the walls of
the room. The Luminol suggested blood on large areas of the
south and west walls. Stains that appeared to be blood were
found on the ceiling, covered up by white paint.

A short sword was found in Edwards’ closet. Blood was
found on the sword. A shovel and a pair of garden shears were
found in Edwards’ vehicle. A bloodstain was found on the
handle of the garden shears. More bloodstains were found on
the trunk gasket of the car and on the underside of the trunk
lid. A black, plastic trash bag was found in the garage next to
the vehicle. The bag contained two bloodstained towels and
a receipt from a drugstore in west Omaha. Edwards had been
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videotaped purchasing poster paint, white shoe polish, and cor-
rection fluid at that drugstore on May 11, 2006, at 7:41 p.m.
The poster paint was chemically identical to that found on
Edwards’ ceiling.

DNA profiles were recovered from blood on the headboard,
ceiling, walls, and sword, and from the trunk of Edwards’
car. The profile was consistent with O’Grady’s DNA profile.
Specifically, the chances of another unrelated Caucasian per-
son having the same DNA profile were 1 in 26.6 quintillion.
Edwards was excluded as a DNA contributor to nearly all of the
samples. DNA profiles were also recovered from blood found
on the mattress and were also consistent with O’Grady’s DNA
profile. The odds of another, unrelated Caucasian person hav-
ing the same DNA profiles ranged from 1 in 15.6 billion to 1 in
46.5 quintillion. A partial profile was obtained from blood on
the garden shears, also consistent with O’Grady’s DNA profile;
the chance of another, unrelated Caucasian contributor having
the same DNA profile was 1 in 3.81 trillion. DNA profiles
obtained from blood on the towels found in the garage next to
Edwards’ car were also consistent with O’Grady’s DNA profile;
the odds of another, unrelated Caucasian person contributing
the DNA found on one of the towels were 1 in 1.96 quintillion,
and for the other towel were 1 in 26.7 billion.

A laptop computer was seized from Edwards’ bedroom.
Forensic examination of the computer revealed that at 2:26
p.m. on May 9, 2006, someone had used that computer to
perform Internet research on the human body. Specifically, a
Google search had been performed for the term “arteries.” The
user had then viewed the first search result, a diagram of the
human arterial system.

Stuart James, a forensic consultant, performed an analysis
of the bloodstains found in the bedroom and car. James tes-
tified that the bloodstain on the mattress was a “saturation
stain,” meaning a volume of blood had been deposited on the
surface of the mattress and had soaked into the fabric. James
opined that a “significant bloodshed event” had occurred on or
close to the mattress. James also opined that the source of the
blood spattered on the headboard was over or close to the top
of the mattress. And James opined, from the pattern of blood
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spattered on the ceiling, that it was “cast-off”” blood from seven
individual swings of an object wet with blood. The stains were
more consistent with a thin object, such as the sword found
in Edwards’ closet, than with a broad object. James opined
that the bloodstains in the trunk of Edwards’ car, on the gar-
den shears found in Edwards’ car, and on the towels found in
the garage were transfer stains, produced by contact with a
bloody surface.

4. EpwARDS Is CHARGED AND CONVICTED

Edwards was charged by information with murder in the
second degree and use of a deadly weapon to commit a felony.!
Edwards was convicted, pursuant to jury verdict, of both
charges. He was sentenced to a term of 80 years’ to life impris-
onment for second degree murder and a term of 20 to 20 years’
imprisonment on the deadly weapon conviction, sentences to
be served consecutively.? Edwards appeals.

III. ASSIGNMENTS OF ERROR

Edwards assigns, consolidated and restated, that the trial
court erred in (1) not dismissing the charges because the evi-
dence was insufficient; (2) refusing his proffered jury instruc-
tion defining “death”; (3) admitting testimony from the State’s
experts regarding DNA evidence; (4) overruling his motion to
continue trial; and (5) refusing to permit him to adduce evi-
dence of a nearly empty package of birth control pills found
in O’Grady’s car, a relationship with another man in which
O’Grady allegedly became pregnant and induced a miscar-
riage with birth control pills, and testimony that O’Grady
was pregnant by another man but “wanted” Edwards to be
the father.

IV. ANALYSIS

1. SuFFICIENCY OF EVIDENCE
[1-3] Edwards assigns that the court erred in not dismissing
the charges because the evidence was insufficient. In reviewing

! See Neb. Rev. Stat. §§ 28-304 and 28-1205 (Reissue 2008).
2 See, id.; Neb. Rev. Stat. § 28-105 (Cum. Supp. 1998).
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a sufficiency of the evidence claim, whether the evidence is
direct, circumstantial, or a combination thereof, the standard is
the same: An appellate court does not resolve conflicts in the
evidence, pass on the credibility of witnesses, or reweigh the
evidence; such matters are for the finder of fact.* An appellate
court will affirm a criminal conviction absent prejudicial error,
if the evidence admitted at trial, viewed and construed most
favorably to the State, is sufficient to support the conviction.*
The relevant question for an appellate court is whether, after
viewing the evidence in the light most favorable to the pros-
ecution, any rational trier of fact could have found the essential
elements of the crime beyond a reasonable doubt.’

[4-6] Edwards’ argument is that the evidence failed to
establish the corpus delicti of homicide. The corpus delicti is
the body or substance of the crime—the fact that a crime has
been committed, without regard to the identity of the person
committing it.® Corpus delicti is composed of two elements:
the fact or result forming the basis of a charge and the exis-
tence of a criminal agency as the cause thereof.” And while
the corpus delicti must be established by evidence beyond a
reasonable doubt, it may be proved by either direct or circum-
stantial evidence.®

[7] In other words, in arguing that the State did not prove
the corpus delicti, Edwards is not arguing that the evidence is
insufficient to establish that he murdered O’Grady—rather, he
is arguing that the evidence was insufficient to establish that
O’Grady was murdered at all. In a homicide case, corpus delicti
is not established until it is proved that a human being is dead
and that the death occurred as a result of the criminal agency of

3 State v. Babbitt, 277 Neb. 327, 762 N.W.2d 58 (2009).
Y Id.
5 State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

6 See, State v. Morley, 239 Neb. 141, 474 N.W.2d 660 (1991); State v.
Payne, 205 Neb. 522, 289 N.W.2d 173 (1980).

7 Gallegos v. State, 152 Neb. 831, 43 N.W.2d 1 (1950), affirmed 342 U.S.
55,72 S. Ct. 141, 96 L. Ed. 86 (1951).

8 See, Morley, supra note 6; State v. Casper, 192 Neb. 120, 219 N.W.2d 226
(1974).
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another.” Thus, we must determine whether the State’s evidence
was sufficient to prove that O’Grady is dead and that her death
was the result of a criminal act.'

[8] To begin with, it is well recognized that the body of a
missing person is not required to prove the corpus delicti for
homicide.!' To require that the victim’s body be discovered
would be unreasonable; it would mean that a murderer could
escape punishment by successfully disposing of the body, no
matter how complete and convincing the other evidence of
guilt.!? Instead, the fact that a missing person’s body has not
been recovered does not mean that death cannot be proved
by circumstantial evidence and may tend to prove the cor-
pus delicti:

The fact that [the victim’s] body was never recovered
would justify an inference by the jury that death was
caused by a criminal agency. It is highly unlikely that
a person who dies from natural causes will successfully
dispose of his own body. Although such a result may be a
theoretical possibility, it is contrary to the normal course
of human affairs.

The fact that a murderer may successfully dispose
of the body of the victim does not entitle him to an

° See, Payne, supra note 6; Gallegos, supra note 7; Reyes v. State, 151 Neb.
636, 38 N.W.2d 539 (1949).

See Reyes, supra note 9.

"' See, e.g., Government of Virgin Islands v. Harris, 938 F.2d 401 (3d Cir.
1991); Crain v. State, 894 So. 2d 59 (Fla. 2004); State v. Hall, 204 Ariz.
442, 65 P.3d 90 (2003); Fisher v. State, 851 S.W.2d 298 (Tex. Crim. App.
1993); State v. Nicely, 39 Ohio St. 3d 147, 529 N.E.2d 1236 (1988);
Epperly v. Commonwealth, 224 Va. 214, 294 S.E.2d 882 (1982); State v.
Pyle, 216 Kan. 423, 532 P.2d 1309 (1975); State v. Lung, 70 Wash. 2d
365, 423 P.2d 72 (1967); People v. Cullen, 37 Cal. 2d 614, 234 P.2d 1
(1951); Bruner v. People, 113 Colo. 194, 156 P.2d 111 (1945), abrogated
on other grounds, Deeds v. People, 747 P.2d 1266 (Colo. 1987); Warmke v.
Commonwealth, 297 Ky. 649, 180 S.W.2d 872 (1944). Cf. Gallegos, supra
note 7.

See, Harris, supra note 11; Nicely, supra note 11; Lung, supra note 11;
Cullen, supra note 11; People v. Scott, 176 Cal. App. 2d 458, 1 Cal. Rptr.
600 (1959).
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acquittal. That is one form of success for which society
has no reward."

And in this case, we are satisfied that the evidence presented
was sufficient to establish the corpus delicti of homicide.
Courts have generally held, under circumstances comparable
to these, that the circumstantial evidence associated with the
alleged victim’s disappearance was sufficient to establish the
corpus delicti.™

In particular, the evidence detailed O’Grady’s habits and
relationships and how they were abruptly severed without
explanation on May 10, 2006. Proof of such personal connec-
tions, and the unlikelihood of such a voluntary, sudden disap-
pearance, is often held to be persuasive circumstantial evidence
of death resulting from foul play."” O’Grady’s car was left in a
parking lot, and all of her personal effects, including her cat,
were abandoned in her apartment, which also suggests that her
disappearance was not voluntary.'® Nor did O’Grady pick up
her last paycheck or take any money from her bank account
after her disappearance, which would be unlikely if she had left
of her own volition."’

And obviously, the fact that significant amounts of what was
almost certainly O’Grady’s blood were found in Edwards’ bed-
room and the trunk of his automobile is highly suggestive of
an unlawful killing. Such bloodstains have often been held to
provide circumstantial evidence of the missing person’s death

13 People v. Manson, 71 Cal. App. 3d 1, 42, 139 Cal. Rptr. 275, 298 (1977).
Accord, Harris, supra note 11; Epperly, supra note 11.

See, generally, Harris, supra note 11 (collecting cases).

15 See, e.g., State v. Weston, 367 S.C. 279, 625 S.E.2d 641 (2006); Meyers
v. State, 704 So. 2d 1368 (Fla. 1997); Fisher, supra note 11; State v.
Grissom, 251 Kan. 851, 840 P.2d 1142 (1992); State v. Brown, 310 Or.
347, 800 P.2d 259 (1990); Nicely, supra note 11; Epperly, supra note 11;
Derring v. State, 273 Ark. 347, 619 S.W.2d 644 (1981); Cullen, supra note
11; State v. Head, 79 N.C. App. 1, 338 S.E.2d 908 (1986).

See, e.g., Meyers, supra note 15; Grissom, supra note 15; Brown, supra
note 15; Nicely, supra note 11; Lung, supra note 11; Head, supra note 15;
Scott, supra note 12.

See, e.g., Brown, supra note 15; Scott, supra note 12.
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and that it was caused by a criminal act.”® Courts have also
relied upon a suspect’s apparent attempts, such as Edwards’, to
conceal the victim’s disappearance, or evidence of the crime."
The fact that such evidence also bears on who is guilty does
not detract from its efficacy at establishing the corpus delicti.?
And it does not take much imagination to see how bloodstains
on a weapon, garden shears, towels, and the trunk of a car sug-
gest both criminal activity and an explanation for the absence
of the victim’s body.

[9] Edwards notes that in many of the cases cited above,
the conviction was supported with a confession or admission
by the defendant. But that is not an unprecedented argument
either, and in other cases, circumstances such as those pre-
sented here have been sufficient to prove the corpus delicti
and support the conviction, without a confession.?! The law is
clear that in the absence of a body, confession, or other direct
evidence of death, circumstantial evidence may be sufficient to
support a conviction for murder.”? There is no reason to treat
the crime of murder differently from other crimes when con-
sidering the use of circumstantial evidence to establish their
commission, and “[t]he presence or absence of a particular
item of evidence is not controlling. The question is whether
from all of the evidence it can reasonably be inferred that death
occurred and that it was caused by a criminal agency.”?® The
presence of a confession, admission, or incriminating statement

18 See, e.g., Weston, supra note 15; Crain, supra note 11; Hall, supra note
11; Fisher, supra note 11; Grissom, supra note 15; Nicely, supra note 11;
Epperly, supra note 11; Lung, supra note 11; Cullen, supra note 11.

19 See, e.g., Weston, supra note 15; Crain, supra note 11; Fisher, supra note
11; Nicely, supra note 11; Bruner, supra note 11; Warmke, supra note 11;
Scott, supra note 12.

20 See Pyle, supra note 11.

2l See, e.g., Crain, supra note 11; Nicely, supra note 11; Scott, supra note
12.

22 See Nicely, supra note 11.

23 See People v. Bolinski, 260 Cal. App. 2d 705, 716, 67 Cal. Rptr. 347, 354
(1968). Accord Harris, supra note 11. See, also, Draganescu, supra note
5; Scott, supra note 12.
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is a distinction without a difference.?* And, as explained above,
the circumstantial evidence presented in this case is easily suf-
ficient to support the conviction.

Edwards also argues that the State’s evidence failed to prove
O’Grady’s death under the standards set forth in the Nebraska
Probate Code” or the Nebraska Uniform Determination of
Death Act (UDDA).* Edwards’ UDDA argument is also pre-
sented as a jury instruction argument, and we will discuss it
more completely in that context; at this point, it suffices to say
that we do not find the UDDA applicable under these circum-
stances. Nor is the Nebraska Probate Code pertinent. Edwards
relies on § 30-2207, which provides:

In proceedings under this code the rules of evidence
in courts of general jurisdiction, including any relating to
simultaneous deaths, are applicable unless specifically dis-
placed by the code. In addition, the following rules relat-
ing to determination of death and status are applicable:

(1) a certified or authenticated copy of a death certifi-
cate purporting to be issued by an official or agency of
the place where the death purportedly occurred is prima
facie proof of the fact, place, date and time of death and
the identity of the decedent;

(2) a certified or authenticated copy of any record or
report of a governmental agency, domestic or foreign, that
a person is missing, detained, dead, or alive is prima facie
evidence of the status and of the dates, circumstances and
places disclosed by the record or report;

(3) a person who is absent for a continuous period of
five years, during which he has not been heard from, and
whose absence is not satisfactorily explained after dili-
gent search or inquiry is presumed to be dead. His death
is presumed to have occurred at the end of the period
unless there is sufficient evidence for determining that
death occurred earlier.

(Emphasis supplied.)

24 See Nicely, supra note 11.
25 See Neb. Rev. Stat. §§ 30-2201 to 30-2902 (Reissue 2008).
26 Neb. Rev. Stat. §§ 71-7201 to 71-7203 (Reissue 2003).
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[10,11] Edwards’ argument fails for two reasons. First, as
the statutory language suggests, § 30-2207 sets forth the evi-
dence that can be used to prove the fact of death in proceedings
under the Nebraska Probate Code, not the Nebraska Criminal
Code.”” But beyond that, even if applicable, § 30-2207 does
not require that any of those particular methods of proof be
used to establish the fact of death—it simply provides that an
official death certificate, government report, or 5-year absence
support a presumption of death. The statute does not preclude
the establishment of death by circumstantial evidence before
the expiration of the 5-year period.” In fact, by presuming the
fact of death from an unexplained 5-year absence, § 30-2207
arguably sets a lower bar for establishing the fact of death than
is required in a criminal proceeding.” The statutory presump-
tion of death created by § 30-2207 simply has no place in the
law of homicide.*® But in any event, even if § 30-2207 applied
here, it was satisfied by the evidence establishing the fact of
O’Grady’s death.

In short, we find sufficient evidence in the record to support
the jury’s conclusion that O’Grady was dead and that Edwards
killed her. Edwards’ first assignment of error is without merit.

2. JURY INSTRUCTION ON DETERMINATION OF DEATH

The jury was instructed that in order to convict Edwards of
murder in the second degree, it must find beyond a reasonable
doubt that Edwards, “on or about May 10, 2006, did kill Jessica
J. O’Grady”; that he “did so in Douglas County, Nebraska”;
and that he “did so intentionally, but without premeditation.”
Edwards proposed an instruction that “[o]nly an individual who
has sustained either (1) irreversible cessation of circulatory
and respiratory functions, or (2) irreversible cessation of all

7 See Neb. Rev. Stat. §§ 28-101 to 28-1350 (Reissue 2008).

28 See Woods v. Estate of Woods, 681 So. 2d 903 (Fla. App. 1996). See, also,
Wells v. Equitable Life Assurance Society, 130 Neb. 722, 266 N.W. 597
(1936); Munson v. New England Mutual Life Ins. Co., 126 Neb. 775, 254
N.W. 496 (1934).

2 Cf. In re Estate of Krumwiede, 264 Neb. 378, 647 N.W.2d 625 (2002).

30 See Scott, supra note 12.
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functions of the entire brain, including the brain stem, is dead.
A determination of death must be made in accordance with
accepted medical standards.” At the jury instruction confer-
ence, the court sustained the State’s objection to the instruction
and refused to give it.

[12-14] Edwards assigns the refusal of his proposed instruc-
tion as error. Whether jury instructions given by a trial court
are correct is a question of law.>® When dispositive issues on
appeal present questions of law, an appellate court has an
obligation to reach an independent conclusion irrespective of
the decision of the court below.*> And to establish reversible
error from a court’s refusal to give a requested instruction,
an appellant has the burden to show that (1) the tendered
instruction is a correct statement of the law, (2) the tendered
instruction is warranted by the evidence, and (3) the appel-
lant was prejudiced by the court’s refusal to give the ten-
dered instruction.®

Edwards’ proposed instruction was based on the UDDA
and quoted § 71-7202 verbatim. So, there is little ques-
tion that it was a correct statement of the law, at least in
the abstract. But it was not warranted by the evidence pre-
sented in this case, because § 71-7202 was not implicated by
these circumstances.

Traditionally, at common law, death was defined by the
cessation of the circulatory and respiratory systems.** But the
development of medical technology, and a better appreciation
of human physiology, cast that standard into doubt.* Now, a
person’s respiration and circulation may be artificially sup-
ported after all brain functions cease irreversibly, and the
medical profession has developed techniques for determining
the loss of brain functions while cardiorespiratory support is

31 State v. Fischer, 272 Neb. 963, 726 N.W.2d 176 (2007).
2 1d.
3 State v. Pischel, 277 Neb. 412, 762 N.W.2d 595 (2009).

3% See State v. Meints, 212 Neb. 410, 322 N.W.2d 809 (1982). See, also, State
v. Guess, 244 Conn. 761, 715 A.2d 643 (1998); State v. Olson, 435 N.W.2d
530 (Minn. 1989).

3 See, Meints, supra note 34; Guess, supra note 34; Olson, supra note 34.



72 278 NEBRASKA REPORTS

administered.* The UDDA was drafted and enacted to address
those advances in lifesaving technology.’” It codifies the tradi-
tional common-law standard for determining death and extends
it to include the new procedures for the determination of death
based upon irreversible loss of all brain functions.’® And by
providing that the determination of death “be made in accord-
ance with accepted medical standards,”® the UDDA leaves
the medical profession “free to formulate acceptable medical
practices and to utilize new biomedical knowledge, diagnostic
tests, and equipment.”*°

In this case, the distinction between cardiorespiratory death
and brain death is irrelevant. Under Nebraska law, either would
be sufficient to prove the victim’s death in a homicide case.*
Presumably, Edwards is concerned with that part of § 71-7202
requiring a determination of death to “be made in accordance
with accepted medical standards.” Obviously, there was no
evidence in this case that would support such a finding. But
there is no indication that the UDDA was intended to supplant
the settled common-law rule, discussed at length above, that
the fact of death can be proved by circumstantial evidence. To
require that death be medically established would amount to
requiring direct evidence of death in every homicide, contrary
to well-established law. And for that matter, Edwards’ expan-
sive reading of § 71-7202 would place it in direct conflict with
§ 30-2207, set forth above.

[15,16] Generally, statutes which effect a change in the
common law are to be strictly construed.*” We do not read the
UDDA as establishing a rule of evidence requiring that in all

% See Unif. Determination of Death Act, prefatory note, 12A U.L.A. 778
(2008).

37 See id.
3 See id.

% Unif. Determination of Death Act, supra note 36, § 1, 12A U.L.A. at
781.

40 Id., prefatory note, 12A U.L.A. at 779.
41 See Meints, supra note 34.
42 Nelson v. Nelson, 267 Neb. 362, 674 N.W.2d 473 (2004).
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cases involving an alleged decedent, the fact of death must be
medically established. Granted, there may be cases in which
the UDDA’s medical standards are implicated, when there is a
question as to the cause or time of an alleged death, or where
there is conflicting medical evidence about the alleged dece-
dent’s condition.” But in this case, there was no such question.
The jury was entitled to conclude from the evidence presented,
under any standard, that O’Grady was dead.

In short, the court’s instructions correctly set forth the ele-
ments of the offense and what the jury needed to find for
Edwards to be guilty. Edwards’ proposed instruction was not
warranted by the evidence, because O’Grady’s death was not in
medical dispute. His assignment of error is without merit.

3. DNA EVIDENCE

Edwards argues, generally, that the court should have
excluded the testimony of witnesses the State presented to
explain the DNA evidence adduced at trial. Most of Edwards’
arguments are based on the framework set out in Daubert
v. Merrell Dow Pharmaceuticals, Inc., and Schafersman v.
Agland Coop.** Before discussing the specific facts relevant to
this issue, it will be helpful to review a few of the basic propo-
sitions governing this inquiry.

[17-19] Under the Daubert and Schafersman jurisprudence,
the trial court acts as a gatekeeper to ensure the evidentiary
relevance and reliability of an expert’s opinion. This gatekeep-
ing function entails a preliminary assessment whether the rea-
soning or methodology underlying the testimony is valid and
whether that reasoning or methodology properly can be applied
to the facts in issue.” The standard for reviewing the admis-
sibility of expert testimony is abuse of discretion,*® although

4 See, e.g., Meints, supra note 34; People v. Selwa, 214 Mich. App. 451, 543
N.W.2d 321 (1995).

44 See, Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113
S. Ct. 2786, 125 L. Ed. 2d 469 (1993); Schafersman v. Agland Coop, 262
Neb. 215, 631 N.W.2d 862 (2001).

4 State v. Schreiner, 276 Neb. 393, 754 N.W.2d 742 (2008).
46 Jd.
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we review the record de novo to determine whether a trial
court has abdicated its gatekeeping function when admitting
expert testimony.*’

[20,21] To aid the court in its evaluation of the relevance
and reliability of an expert’s opinion, it may consider several
factors, including but not limited to whether the reasoning
or methodology has been tested and has general acceptance
within the relevant scientific community.*® Once the reasoning
or methodology of expert opinion testimony has been found
to be reliable, the court must determine whether the method-
ology was properly applied to the facts in issue. In making this
determination, the court may examine evidence to determine
whether the methodology was properly applied and whether
the protocols were followed to ensure that the tests were per-
formed properly.*

(a) Background

The testing at issue in this case, the results of which were
described above, was performed at the University of Nebraska
Medical Center (UNMC). The methodology used at UNMC is
generally accepted within the relevant scientific community.
The standard procedures and protocols used by UNMC are cer-
tified by the American Society of Crime Laboratory Directors
(ASCLD), which is associated with the Federal Bureau of
Investigation, and other outside agencies that inspect the
UNMC laboratory. Dr. James Wisecarver, UNMC’s laboratory
medical director, explained that the procedures, protocols, and
equipment used by UNMC were audited and accredited by the
ASCLD. Wisecarver testified that the hardware and software
used by UNMC were “used by virtually every crime laboratory
in the country” and that their “accuracy and authenticity ha[d]
been established just through peer review of records by labo-
ratories that have submitted profiles in testing and in serious
casework where it’s been reviewed.” Wisecarver was not aware

47 See Fickle v. State, 273 Neb. 990, 735 N.W.2d 754 (2007).
4 See State v. Davlin, 272 Neb. 139, 719 N.W.2d 243 (2006).

4 See id.
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of any margin of error in the software or any studies establish-
ing a margin of error.

Mellissa Helligso, a forensic DNA analyst at UNMC, tes-
tified that to ensure that the testing equipment is working
correctly and is not contaminated, the equipment is tested
with control samples provided by the equipment manufacturer.
Edwards objected to Helligso’s testimony on foundational
grounds, arguing that a technician was required to testify that
the DNA testing equipment she used was operating properly.
The objection was overruled, as was a similar objection made
to Wisecarver’s testimony. Edwards cross-examined Helligso
with respect to how many unacceptable test runs had to occur
in a row before it was necessary “to shut down and start over.”
Helligso replied that there were no standards for such an event.
Wisecarver simply explained that successful control runs were
necessary before the testing could proceed.

Disclaimers on UNMC’s equipment state that it is “[f]or
research use only” and “[n]ot for use in diagnostic systems.”
Helligso was unable to explain what the manufacturer might
have meant by “research” and “diagnostic” use. After her testi-
mony was completed, Edwards made a motion to strike it on the
basis that Helligso had used the testing equipment in a manner
inconsistent with how it is intended to be used. The motion was
overruled. Later, Wisecarver explained that the disclaimer was
there because it was required for any equipment that was not
submitted to the federal Food and Drug Administration (FDA)
for validation. Wisecarver explained that the cost of submitting
some products for FDA approval was prohibitive, but that the
products could be approved for general use with appropriate in-
house validation studies. And Wisecarver testified that UNMC
had done the appropriate validation studies to confirm that the
processes and machines were valid.

Helligso also testified about a genetic mutation found in
O’Grady’s DNA profile, which produced some aberrant results.
Helligso consulted with the testing equipment manufacturer
and was assured that O’Grady’s mutation was a documented
mutation that had been seen in tests across the country.

After Wisecarver testified, Edwards made a motion to strike
his testimony, because he was unable to testify about the margin
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of error and because the testing equipment may not have been
calibrated properly. Edwards claimed that there was no evi-
dence of the reliability or accuracy of the testing hardware and
software. And Edwards contended that Wisecarver’s opinions
were not stated “with a reasonable degree of professional cer-
tainty.” Edwards argued that while “the case law is that it has
to be probability not . . . certainty” and “that may not in and
of itself be decisive of this motion to strike his testimony,” the
degree of certainty should be considered “cumulatively with
everything else” in deciding the motion to strike.

The court reasoned that most of the information on which
the motion was based was available pretrial, through deposi-
tions, and that the objection could have been ‘“taken care of

. a long time ago.” Before trial, Edwards had moved for a
Daubert/Schafersman order with respect to the State’s blood
spatter evidence, but not with respect to the DNA evidence.
However, regardless of timeliness, the court also concluded that
there was sufficient foundation for the witnesses’ testimony,
opinion or otherwise. So, Edwards’ motion was overruled.

(b) Analysis

Edwards’ argument, stated generally, is that the court should
have stricken the testimony of Helligso and Wisecarver, thus
excluding the State’s evidence that the blood found in Edwards’
home and car was almost certainly O’Grady’s. In support of
that argument, Edwards calls our attention to several claimed
inadequacies in their testimony. He does not appear to contend
that any one of those purported defects, standing alone, would
suffice to support exclusion of the testimony. Rather, he seems
to rely on their cumulative effect. But it is simpler for us to
address each claim in turn.

Edwards complains that Helligso and Wisecarver did not
testify about how, when, or by whom their testing apparatus
had last been calibrated, although at trial, his objection was
directed at the fact that the equipment’s technician had not
been called to lay that foundation. But Helligso testified spe-
cifically about how she used control samples to verify that the
testing apparatus was functioning properly. The record estab-
lishes that Helligso was qualified to use the apparatus, run the
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control tests, and interpret the results, and Edwards does not
claim otherwise. This was sufficient foundation for the proper
functioning of the testing apparatus.*

Edwards claims that UNMC’s instruments should not have
been used because they were intended for research purposes,
not diagnostics. But Wisecarver testified that the research use
disclaimer simply meant the equipment had not been submit-
ted for FDA approval, and there is no suggestion in the record
that the equipment was less reliable because it was not FDA-
approved. Wisecarver explained that it was appropriate to use
equipment approved for research purposes if its accuracy had
been verified through an appropriate validation process, as
UNMC'’s equipment had been. In other words, the “in-house”
validation substitutes for FDA approval. Edwards’ argument is,
essentially, another way of framing an attack on the reliability
of the equipment. But enough foundation was laid to show that
the equipment was operating reliably.”!

In a related argument, Edwards claims that “[c]ontrary to
federal standards and its own protocol, UNMC did not have an
outside laboratory or ‘gold standard’ professional peer review
the tests and conclusions about which Helligso and Wisecarver
testified.”>> This is an apparent reference to Wisecarver’s tes-
timony regarding the validation process mentioned above, in
which the equipment is validated by testing part of a sample,
sending the rest of the sample to an accredited “gold standard”
laboratory, then comparing the results. It is not disputed that
the DNA evidence tested in this case was not provided to
another laboratory for verification. But Edwards has miscon-
strued Wisecarver’s testimony. Wisecarver explained how a
particular testing instrument can be validated as reliable for
future use, not a process that must be repeated every time the
instrument is used.

[22] In other words, Wisecarver explained that once a
research instrument passes the “gold standard” validation, its

50 See State v. Aguilar, 268 Neb. 411, 683 N.W.2d 349 (2004).
1 See id.
32 Brief for appellant at 52.
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reliability has been established and it can be used without an
ongoing need to compare its results to those from other labora-
tories. There was no need to verify the results in this case with
other laboratories, provided that foundation for the reliable
functioning of the equipment was laid, which it was. Whether a
theory or technique has been subjected to peer review is a fac-
tor a court may consider in making its gatekeeping determina-
tion.”® But peer review of the testing performed on the evidence
in this case was not necessary, given the undisputed fact that
the methods and techniques of DNA testing used by UNMC
are accepted and practiced by others in the field.**

[23] Edwards also complains that Helligso and Wisecarver
did not testify to the margin of error associated with the
software for the testing equipment. Another factor the court
may consider in making its gatekeeping determination whether
expert opinion testimony is relevant and reliable is whether a
particular theory or technique has a high known or potential
rate of error.”> But here, the rate of error associated with the
theory or technique was not at issue. Instead, Edwards is again
questioning the reliability of the testing equipment, which was
well established.

Edwards further challenges the reliability of the equipment
by noting Helligso’s testimony that ASCLD has not established
a protocol for how many “unacceptable” control tests can
be performed before the equipment must be shut down and
restarted. And Wisecarver testified that he was not aware of
how many unacceptable tests had been performed before the
testing upon which his opinions in this case were based. But
Helligso also testified that in this case, in general, there was no
problem running any of the controls. The only evidence in the
record of repeated unsuccessful tests was explained by Helligso
as being the result of a mutation in O’Grady’s genetic code,
and Edwards does not explain how those results undermine

33 See State v. Fernando-Granados, 268 Neb. 290, 682 N.W.2d 266 (2004).

3% See King v. Burlington Northern Santa Fe Ry. Co., 277 Neb. 203, 762
N.W.2d 24 (2009).

5 See Fernando-Granados, supra note 53.
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the general reliability of the testing or the equipment used to
perform it.

Edwards also claims that “UNMC does not maintain a mas-
ter log of testing errors or problems to compare from case to
case.” It is not clear that this is the case. UNMC'’s laboratory
performs both forensic testing, as in this case, and clinical
medical work for the UNMC hospital. Edwards’ citation to
the record for his claim directs us to Helligso’s testimony that
reported errors in hospital clinical work are logged into the
clinical laboratory computer system, but that forensic results
are not reported into the hospital clinical system. Helligso did
not say that errors in forensic cases were not logged elsewhere.
And later in the record, testimony from Wisecarver (to which
Edwards did not direct us) suggests that every mistake or error
is logged in the laboratory notes.

[24] Our court rules require that factual recitations be anno-
tated to the record, whether they appear in the statement of
facts or argument section of a brief.”” The failure to do so may
result in our overlooking a fact or otherwise treating the matter
under review as if the represented fact does not exist.’® While
Edwards has provided us with an annotation to the record, it
does not support his claim, and other evidence in the record
appears to contradict him. In any event, Edwards does not
explain how the absence of a master log would affect the reli-
ability of the testing performed in this case.

[25-27] Finally, Edwards complains that Helligso and
Wisecarver did not express their opinions in terms of a “rea-
sonable degree of professional certainty.”® But while that is
the preferred form of an expert’s opinion, the testimony should
be excluded only where it gives rise to conflicting inferences
of equal degree of probability such that the choice between

3 Brief for appellant at 52.
57 See Neb. Ct. R. App. P. § 2-109(D)(1)(f) and (g).

8 Sturzenegger v. Father Flanagan’s Boys’ Home, 276 Neb. 327, 754 N.W.2d
406 (2008).

3 Brief for appellant at 52.
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them is a matter of conjecture.®® Expert testimony need not be
couched in the magic words “reasonable certainty” or “reason-
able probability,” but must be sufficiently definite and relevant
to provide a basis for the fact finder’s determination of an issue
or question.®’ In short, an expert’s opinion is to be judged in
view of the entirety of the opinion, and it is not validated or
invalidated solely on the presence or lack of the words “reason-
able degree of professional certainty.”®

Based on our review of the record, we find that Helligso and
Wisecarver testified with sufficient certainty for their opinions
to be relevant and helpful to the trier of fact.®® We find, on our
de novo review of the record, that the trial court did not abdi-
cate its gatekeeping responsibility.** And, after considering all
of Edwards’ claimed deficiencies in the DNA evidence, we find
that the district court did not abuse its discretion in permitting
Helligso and Wisecarver to testify.® Edwards’ assignment of
error to the contrary is without merit.

4. MotioN To CONTINUE

[28-30] Edwards assigns that the district court erred in over-
ruling a motion he made for a continuance. A decision whether
to grant a continuance in a criminal case is within the discre-
tion of the trial court and will not be disturbed on appeal absent
an abuse of discretion.®® An abuse of discretion occurs when
a trial court’s decision is based upon reasons that are unten-
able or unreasonable or if its action is clearly against justice
or conscience, reason, and evidence.®” And there is no abuse
of discretion by the court in denying a continuance unless it

0 See State v. Kuehn, 273 Neb. 219, 728 N.W.2d 589 (2007).
1 See id.

2 See id.

0 See id.

See Fickle, supra note 47.

% See Schreiner, supra note 45.

% State v. Thurman, 273 Neb. 518, 730 N.W.2d 805 (2007).
7 State v. Davis, 277 Neb. 161, 762 N.W.2d 287 (2009).
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clearly appears that the party seeking the continuance suffered
prejudice as a result of that denial.®

(a) Background

Trial was scheduled to begin on a Monday morning. On
the preceding Friday, Edwards filed a motion to continue,
claiming that it was necessary to continue trial because of
evidence that had only been disclosed by the State the day
before. The evidence was a police report of an interview with
Chayse Bates, in which Bates suggested that O’Grady had, at
some point in the past, become pregnant but miscarried. Bates
said that O’Grady had claimed to be pregnant, but a home
pregnancy test had been negative. Nonetheless, O’Grady told
Bates that she had seen a doctor who told her she was preg-
nant. But sometime after Bates and O’Grady moved into an
apartment together, O’Grady “advised [Bates] that she had had
a miscarriage, apparently because she was still taking birth
control pills.”

Edwards contended that the evidence was material, because
a nearly depleted package of birth control pills had been found
in O’Grady’s car and a miscarriage could have explained the
blood found on Edwards’ mattress. Thus, Edwards asserted that
the police report was evidence of a “habit” of pregnancy and
induced miscarriage. Edwards’ counsel claimed that a continu-
ance was necessary so that she could confer with her client and
bring in an expert witness to testify whether birth control pills
can be used to induce miscarriage.

The court, however, credited the State’s argument that
the police report did not provide any information to support
Edwards’ miscarriage theory that had not already been known
to the defense. The possibility that O’Grady had been preg-
nant, and miscarried, had already been suggested. The court
also noted that Edwards had three attorneys, one of whom
could work part time on getting expert testimony during the
expected 2 weeks of trial. The court overruled the motion
to continue.

8 Thurman, supra note 66.



82 278 NEBRASKA REPORTS

(b) Analysis

[31] Edwards argues that the court abused its discretion in
denying the continuance, because it would have been difficult
for counsel to try to “find an expert medical witness by night,
while trying a highly publicized murder case during the day.”®
But it is also difficult for a trial court to administer its docket
if a highly publicized murder case is delayed immediately
before trial—particularly when that case involves a volume of
evidence that requires 2 weeks to present. That is why a trial
court is vested with wide discretion in disposing of a motion
for continuance filed on the eve of trial.

[32] And more importantly, there is no explanation in the
record or the briefs why the expert testimony sought by
Edwards had not been procured earlier. We have said that
where due diligence by the moving party has not been shown,
the ruling of the trial court overruling a motion for a continu-
ance for the purpose of securing additional evidence will not
be disturbed.”® The record of the pretrial proceedings in this
case makes clear that Edwards was aware of the birth control
package found in O’Grady’s car and the theory that she might
have induced a miscarriage. The police report might have
provided some marginal support for that theory, but did not
originate it.

In short, Edwards sought to continue a complicated case on
the eve of trial in order to procure an expert witness to support
a theory that had been present in the case throughout the pre-
trial proceedings. We find no merit to Edwards’ claim that the
court abused its discretion in overruling his motion.

5. EviDENCE OF O’GRADY’s SEXUAL HISTORY
[33,34] Finally, Edwards assigns that the court erred in
excluding certain evidence as irrelevant. In proceedings where
the Nebraska Evidence Rules apply, the admissibility of evi-
dence is controlled by the Nebraska Evidence Rules; judicial
discretion is involved only when the rules make discretion a

% Brief for appellant at 59.

0 State v. Broomhall, 221 Neb. 27, 374 N.W.2d 845 (1985). See, also,
Thurman, supra note 66.
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factor in determining admissibility.”! The exercise of judicial
discretion is implicit in determining the relevance of evidence,
and a trial court’s decision regarding relevance will not be
reversed absent an abuse of discretion.”

(a) Background

Before trial, Edwards moved for an order permitting him to
introduce evidence of O’Grady’s sexual history; specifically,
her relationship with Chris McClanathan. The State countered
with a motion in limine seeking to preclude such evidence,
with respect to McClanathan and Bates, under Nebraska’s rape
shield law.” While the court found that the rape shield law was
inapplicable, the court concluded that the evidence at issue
should be excluded because it was irrelevant and because it
was inadmissible character evidence.

When O’Grady’s friend Peterson testified, she said that
Bates was O’Grady’s “ex-boyfriend.” On cross-examination,
Edwards’ counsel was not permitted to ask Peterson why Bates
and O’Grady’s relationship had ended. Edwards’ counsel also
made an offer of proof that Stumme and Peterson would, if
asked, testify that O’Grady had a sexual relationship with
McClanathan. Counsel also proffered that Stumme would have
testified that O’Grady told her that O’Grady had a miscarriage
in October 2005. And counsel proffered that Peterson would
have testified that O’Grady might have been pregnant in a
previous relationship and may have had a miscarriage. The
State objected to the evidence on the grounds of hearsay, rel-
evance, and the motion in limine, and the offers of proof were
overruled.

Later, Edwards offered birth control pills found in O’Grady’s
car into evidence. Edwards made an offer of proof that if Bates
were allowed to testify, he would testify that O’Grady had
told Bates that she was pregnant with his child, but had had a
miscarriage because she took some birth control pills. Edwards
also offered to prove that

" Draganescu, supra note 5.
2 Id.
73 Neb. Rev. Stat. § 28-321 (Reissue 2008).
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if Teresa Peterson, Keri Peterson’s mother, were allowed to
testify, she would testify that Jessica O’Grady had on May
8th of 2006 told Teresa Peterson that she, Ms. O’Grady,
was pregnant even though she, Ms. O’Grady, never saw
the pregnancy test. That Ms. O’Grady originally said that
Ms. O’Grady thought Chris Edwards was the father, but
when Ms. Teresa Peterson and Ms. O’Grady talked about
her sexual contact with Chris McClanathan and then Chris
Edwards, Chris McClanathan’s sexual encounter with Ms.
O’Grady preceded that of Mr. Edwards.

When Ms. Peterson did the math and went backwards,
. . . Ms. Peterson came to the conclusion, based on the
information that Ms. O’Grady provided her, that Mr.
McClanathan would be the father of the child; if, in fact,
Ms. O’Grady was pregnant. And that Ms. Peterson would
further say that Ms. O’Grady really wanted Chris Edwards
to be the father of the child.

Those offers of proof were also overruled.

(b) Analysis

Edwards argues that the evidence he proffered was relevant
and admissible. Relevant evidence means evidence having any
tendency to make the existence of any fact that is of conse-
quence to the determination of the action more probable or
less probable than it would be without the evidence.”* Evidence
which is not relevant is not admissible.”

It should be noted, to begin with, that Edwards’ appellate
brief is devoted to explaining how his proffered evidence was
supposedly relevant. This overlooks the fact that the objections
sustained by the court were based on relevance and hearsay,’
and the court’s ruling on the motion in limine also concluded
that the evidence was inadmissible character evidence.”” Much
of the evidence Edwards sought to adduce was based on

" Neb. Evid. R. 401, Neb. Rev. Stat. § 27-401 (Reissue 2008).
7> Neb. Evid. R. 402, Neb. Rev. Stat. § 27-402 (Reissue 2008).

76 See Neb. Evid. R. 801 and 802, Neb. Rev. Stat. §§ 27-801 and 27-802
(Reissue 2008).

77 See Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) (Reissue 2008).
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hearsay statements allegedly made by O’Grady. And the theory
on which Edwards relies to explain its relevance is essen-
tially that O’Grady purportedly committed a previous act and
may have acted in conformity with that act in this instance.”
Edwards’ brief does not explain how his proffered evidence,
even if relevant, overcame the State’s other objections.

But beyond that, the court did not abuse its discretion
in concluding that the evidence was irrelevant. Taken at
face value, the evidence simply would have established that
O’Grady may have used birth control pills and may have pre-
viously had a miscarriage. Edwards’ theory is that the same
thing may have happened again—explaining the blood on his
mattress—but the evidence he proffered was insufficient to
establish that theory. Evidence is relevant when it tends to
make the existence of any fact that is of consequence to the
determination of the action more probable or less probable
than it would be without the evidence, and Edwards did not
proffer evidence tending to establish that a previous miscar-
riage, or the use of birth control pills, made it more likely
that the blood on Edwards’ mattress was the result of another
miscarriage. When the relevancy of evidence depends upon
the fulfillment of a condition of fact, the judge shall admit
it upon, or subject to, the introduction of evidence sufficient
to support a finding of the fulfillment of the condition.” But
here, there was not sufficient evidence to support the condi-
tion of fact upon which the relevance of Edwards’ proffered
evidence depended.

Edwards suggests that the evidence was admissible under
Neb. Evid. R. 406, as “[e]vidence of the habit of a person . . .
relevant to prove that the conduct of the person . . . on a par-
ticular occasion was in conformity with the habit . . . .”% But
even if Edwards’ evidence proved the single incident that he
claims, it would be an insufficient showing of a “routine” or
“habit,” both because the single incident would not establish a

8 See id.
7 Neb. Evid. R. 104(2), Neb. Rev. Stat. § 27-104(2) (Reissue 2008).
80 Neb. Evid. R. 406(1), Neb. Rev. Stat. § 27-406(1) (Reissue 2008).
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“routine,”® and because the relevance of the evidence depends

on Edwards’ claim that O’Grady engaged in a deliberate voli-
tional act, not a “habit.”®

[35-37] And Edwards also suggests that the State “opened
the door” to his proffered evidence by suggesting, at trial, that
Edwards may have been motivated to kill O’Grady because she
was pregnant.®® The concept of “opening the door” is a rule of
expanded relevancy which authorizes admitting evidence which
otherwise would have been irrelevant in order to respond to (1)
admissible evidence which generates an issue or (2) inadmis-
sible evidence admitted by the court over objection.®* The rule
is most often applied to situations where evidence adduced
or comments made by one party make otherwise irrelevant
evidence highly relevant or require some response or rebut-
tal.® “Opening the door” is simply a contention that compe-
tent evidence which was previously irrelevant is now relevant
through the opponent’s admission of other evidence on the
same issue.®

The State did not open the door to the proffered evidence.
Edwards’ motive to commit the crime for which he was on trial
was obviously at issue throughout the case, and the evidence he
proffered was not responsive to the State’s argument. Edwards’
proffered evidence was irrelevant, for the reasons explained
above, and the State’s theory of Edwards” motive did not make
his evidence relevant.

[38] In short, Edwards’ brief does not address all of the
reasons the court found his proffered evidence to be inadmis-
sible, and we are unpersuaded by the argument that he makes.

81 See, e.g., Thompson v. Boggs, 33 F.3d 847 (7th Cir. 1994); Jones v.
Southern Pacific R.R., 962 F.2d 447 (5th Cir. 1992); United States v. Pinto,
755 E.2d 150 (10th Cir. 1985); Wilson v. Volkswagen of America, Inc., 561
F.2d 494 (4th Cir. 1977).

82 See, e.g., U.S. v. Troutman, 814 F.2d 1428 (10th Cir. 1987); United States
v. Sampol, 636 F.2d 621 (D.C. Cir. 1980).

Reply brief for appellant at 13.
Sturzenegger, supra note 58.
85 1d.

86 See id.
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The court did not abuse its discretion in concluding that the
evidence was irrelevant. Edwards also argues, briefly, that the
court’s exclusion of this evidence violated his constitutional
right to present a complete defense. But this argument is also
without merit, as a criminal defendant has no constitutional
right to inquire into irrelevant matters.%’

V. CONCLUSION

The evidence was sufficient to support the corpus delicti of
homicide and Edwards’ convictions. We find no error in the
district court’s refusal of Edwards’ proposed jury instruction,
denial of his motion for continuance, or rejection of his prof-
fered evidence. To the extent that Edwards also suggests that
the court committed cumulative error, his argument is without
merit. Therefore, the court’s judgment is affirmed.

AFFIRMED.

87 See State v. Schenck, 222 Neb. 523, 384 N.W.2d 642 (1986).

ANDREA LACEY, APPELLEE, V. STATE OF NEBRASKA,
ACTING THROUGH THE NEBRASKA DEPARTMENT
OF CORRECTIONAL SERVICES, APPELLANT.
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1. Directed Verdict: Evidence. A directed verdict is proper at the close of all the
evidence only when reasonable minds cannot differ and can draw but one con-
clusion from the evidence, that is, when an issue should be decided as a matter
of law.

2. Motions for New Trial: Appeal and Error. A motion for new trial is addressed
to the discretion of the trial court, whose decision will be upheld in the absence
of an abuse of that discretion.

3. Judgments: Verdicts. To sustain a motion for judgment notwithstanding the
verdict, the court resolves the controversy as a matter of law and may do so only
when the facts are such that reasonable minds can draw but one conclusion.

4. Employer and Employee: Discrimination. An employer cannot raise a defense
under Faragher v. Boca Raton, 524 U.S. 775, 118 S. Ct. 2275, 141 L. Ed. 2d 662
(1998), if a supervisor’s harassment results in the discharge, demotion, or unde-
sirable reassignment of the harassed employee.
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5. Verdicts: Appeal and Error. A civil jury verdict will not be disturbed on appeal
unless clearly wrong.

6. Damages: Appeal and Error. The amount of damages to be awarded is a deter-
mination solely for the fact finder, and its action in this respect will not be dis-
turbed on appeal if it is supported by evidence and bears a reasonable relationship
to the elements of the damages proved.

Appeal from the District Court for Lancaster County: KAREN
B. FLowEkRrs, Judge. Affirmed.

Jon Bruning, Attorney General, and Ryan C. Gilbride for
appellant.

Kathleen M. Neary, of Vincent M. Powers & Associates, for
appellee.

Heavican, C.J., WRIGHT, CoNNOLLY, GERRARD, STEPHAN, and
McCorMACK, JJ.

WRIGHT, J.
NATURE OF CASE

Andrea Lacey filed an employment discrimination claim
against the State of Nebraska pursuant to the Nebraska Fair
Employment Practice Act and title VII of the Civil Rights Act
of 1964. Lacey alleged sexual harassment, retaliatory discharge,
and retaliatory failure to hire. A jury awarded Lacey $60,000
in damages on her sexual harassment claim but found in favor
of the State on the retaliation claims. The State appeals, and
we affirm.

SCOPE OF REVIEW

[1] A directed verdict is proper at the close of all the evi-
dence only when reasonable minds cannot differ and can draw
but one conclusion from the evidence, that is, when an issue
should be decided as a matter of law. Roth v. Wiese, 271 Neb.
750, 716 N.W.2d 419 (2006).

[2] A motion for new trial is addressed to the discretion of
the trial court, whose decision will be upheld in the absence of
an abuse of that discretion. Poppe v. Siefker, 274 Neb. 1, 735
N.W.2d 784 (2007).

[3] To sustain a motion for judgment notwithstanding the
verdict, the court resolves the controversy as a matter of law
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and may do so only when the facts are such that reasonable
minds can draw but one conclusion. Frank v. Lockwood, 275
Neb. 735, 749 N.W.2d 443 (2008).

FACTS

Lacey began her employment with the Department of
Correctional Services (DCS) as a temporary employee on
December 20, 2003. As a warehouse technician, she performed
office work, ordered supplies, and “pulled” orders for all of
the correctional facilities in Nebraska. Her employment was
to end on June 11, 2005. Jeff Ehlers, Lacey’s first supervisor,
stated that she performed her job very well. When Ehlers was
promoted to acting warehouse manager, Jeff Drager became
Lacey’s supervisor.

Drager testified that he tried to create a fun atmosphere at
the warehouse by promoting “bagging” on fellow employees,
or giving each other a hard time in a joking manner. This
joking consisted of sexual comments and questions directed
toward Lacey that started within 2 weeks of the beginning of
her employment. Examples of Drager’s behavior include ask-
ing Lacey how often she and her boyfriend had sex, asking
her questions about oral sex with her boyfriend, asking Lacey
whether she had sex in the parking lot, and asking whether
she had sex when she got home. Drager often commented to
Lacey that she looked tired, asked her whether she was out
having sex all night and whether her boyfriend wore her out
the night before, and commented that she probably had sex all
of the time because she was at a time in her life when women
want to have sex frequently. He talked about the size of male
genitalia and repeatedly asked Lacey whether size mattered
to her.

The vulgarity persisted and ranged in frequency from two to
three times per week to every day. By June 2004, Drager made
comments to Lacey almost daily. Ron Looking Elk, Lacey’s
coworker, overheard the sexual comments Drager made to
Lacey three to four times per week. Looking Elk told Drager
that he was “crossing the line,” but Drager laughed off the
warning. Looking Elk also testified that Ehlers heard some of
Drager’s comments to Lacey, but that Ehlers said he did not
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want to hear the conversation and that Ehlers would leave the
room. Drager usually made comments to Lacey when other
people were not around.

Drager also subjected Lacey to uninvited touching. He would
lean his chest on her back while she was sitting down and
place his face next to hers. On one occasion, he ran his fingers
through her hair. Lacey testified that Drager constantly stared
at her breasts and told her the uniforms she and other employ-
ees wore did not fit her the way they fit the men. He threw
candy and shot rubberbands at her chest area, trying to get the
objects to go down the front of her blouse. Drager followed
Lacey around so often that other employees teased her that he
was her shadow. Lacey testified that he treated her differently
than he treated the male employees.

On one occasion, Lacey observed Drager sitting on stairs
outside the room where she was working. When she asked him
what he was doing, he said he was “just watching” her. Lacey
told Ehlers about the incident, but he did not follow up on the
complaint. In response to Drager’s harassment, Lacey asked
him to stop and told him to leave her alone.

On June 27, 2004, Lacey told Ehlers that she was fed up
with Drager’s behavior and was going to quit. Ehlers told her
not to quit, and he instructed her to make a list of the instances
of harassment. The next day, Lacey and Ehlers met with Jan
Lehmkuhl, the DCS materiel administrator, at the central DCS
office. She informed Lacey that DCS had zero tolerance for
sexual harassment and asked Lacey to go back to the ware-
house. Lacey agreed to do so, under the impression that the
matter would be resolved. She returned to work and continued
to work with Drager 40 hours per week. After the meeting,
no one contacted Lacey to determine whether the situation
had improved.

DCS did not investigate Drager’s actions until the end of
July 2004. At that time, the investigator concluded that Drager
violated the sexual harassment policies of the State. Ehlers
ordered Drager and Lacey to stay away from each other and
instructed Lacey to report to Mark McCoy instead of Drager.
Drager had stopped making inappropriate comments to Lacey
after she filed the complaint.
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Ehlers was away from the warehouse between August 16 and
19, 2004. During that time, McCoy observed Drager following
Lacey around. On August 18, McCoy telephoned Ehlers and
told him that Drager was bothering Lacey. Drager had called
Lacey into his office and asked her to sign a paper stating that
he was of good character. Lacey refused, and Drager told her
that she “pissed him off” and that he was going to “[exple-
tive] [her] up.” Looking Elk overheard Drager tell Lacey that
“if this got back to his wife, he was gonna [expletive] her up.”
McCoy and Looking Elk observed Lacey crying after Drager
confronted her.

A disciplinary hearing was held on August 20, 2004, regard-
ing Lacey’s initial complaint against Drager. Drager did not
mention the August 18 incident and stated there had not
been any problems since the beginning of the investigation.
Following the hearing, Drager was transferred from the ware-
house to a position at the Lincoln Correctional Center. On
September 2, Lehmkuhl issued Drager a written order directing
him to stay away from Lacey.

On December 22, 2004, an inmate assigned to work in the
DCS warehouse was found to be in possession of tobacco,
which is contraband. The inmate claimed that Lacey had sold
him the tobacco. An officer investigated the allegations. There
was no evidence corroborating the inmate’s claims, but the
officer concluded that Lacey was guilty because “she was
calm about the whole situation and didn’t seem to think that
it was that big a deal.” Lacey’s employment was terminated in
December 2004 as a result of the investigation. Lehmkuhl rec-
ommended that Lacey not be eligible for rehire in the future.
Lacey applied for a full-time job as a warehouse technician
with DCS in June 2005, and she was not hired.

Lacey filed a complaint on June 7, 2006, alleging violations
of the Nebraska Fair Employment Practice Act and title VII of
the Civil Rights Act of 1964. She alleged sexual harassment,
retaliatory discharge, and retaliatory failure to hire. After the
close of the evidence, the district court denied both parties’
motions for directed verdict, and the issues were submitted
to the jury. The jury found for the State on both retaliation
claims and found for Lacey on the sexual harassment claim.
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It awarded her $0 for lost wages and benefits and $60,000 for
other compensatory damages. The court overruled the State’s
motions for new trial and for judgment notwithstanding the
verdict. The State appeals.

ASSIGNMENTS OF ERROR
The State claims that the district court erred in (1) overrul-
ing the State’s motion for directed verdict and (2) overruling
its motions for new trial and for judgment notwithstanding
the verdict.

ANALYSIS

MoTION FOR DIRECTED VERDICT

The State claims that the district court erred in overruling its
motion for directed verdict, because it was entitled to what it
refers to as a “Faragher defense” to Lacey’s sexual harassment
claims. Brief for appellant at 9. We conclude that the Faragher
defense does not apply and that the district court properly over-
ruled the State’s motion for directed verdict.

The Faragher defense is based on Faragher v. Boca Raton,
524 U.S. 775, 118 S. Ct. 2275, 141 L. Ed. 2d 662 (1998). In
Faragher, the plaintiff was a former lifeguard who worked
for the marine safety section of the parks and recreation
department of the city of Boca Raton, Florida. She brought
a lawsuit under title VII of the Civil Rights Act of 1964 and
alleged that two of her supervisors created a sexually hostile
atmosphere by subjecting her and the other female lifeguards
to uninvited and offensive touching and lewd remarks. There
was evidence that other supervisors were aware of the inap-
propriate behavior and did nothing to stop the harassment
and that the city failed to provide the marine safety section
employees with copies of its sexual harassment policy. The
plaintiff prevailed in district court, but the 11th Circuit Court
of Appeals reversed.

[4] The U.S. Supreme Court granted certiorari and held
that “an employer is vicariously liable for actionable dis-
crimination caused by a supervisor, but subject to an affirma-
tive defense looking to the reasonableness of the employer’s
conduct as well as that of a plaintiff victim.” Faragher, 524
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U.S. at 780. Therefore, an employer can avoid liability when
a supervisor abuses his supervisory authority to engage in
sexual harassment if the employer shows that (1) the employer
exercised reasonable care to prevent and correct promptly any
sexually harassing behavior and (2) the plaintiff employee
unreasonably failed to take advantage of any preventative
or corrective opportunities provided by the employer or to
avoid harm otherwise. Faragher, supra. The employer must
prove both prongs of the defense. An employer cannot raise
a Faragher defense if the supervisor’s harassment results in
the discharge, demotion, or undesirable reassignment of the
harassed employee. Id.

The U.S. Court of Appeals for the Eighth Circuit recently
considered the Faragher defense in Weger v. City of Ladue, 500
F.3d 710 (8th Cir. 2007). In Weger, a police captain commented
on an officer’s breast reduction surgery and subjected the offi-
cer to unwanted touching. The court found that the employer,
a police department, acted reasonably to prevent and promptly
correct sexually harassing behavior when it permanently reas-
signed the offending captain and the harassment stopped the
day it was reported. The police department’s actions were suf-
ficient to satisfy the first prong of the Faragher defense. With
regard to the second prong, the plaintiff knew that employees
were to immediately report inappropriate behavior pursuant to
the police department’s antiharassment policy, yet she waited
more than a year before reporting the harassment. This delay
was unreasonable, and the city satisfied the second prong of
the defense.

Assuming, but not deciding, that the State could raise such
a defense in this case, we examine the record to determine if
the State met both prongs of the defense. A directed verdict is
proper at the close of all the evidence only when reasonable
minds cannot differ and can draw but one conclusion from the
evidence, that is, when an issue should be decided as a matter
of law. Roth v. Wiese, 271 Neb. 750, 716 N.W.2d 419 (2006).
The district court did not err in denying the directed verdict
unless the only conclusion reasonable minds could reach from
the evidence was (1) that the State exercised reasonable care
to prevent and correct sexual harassment and (2) that Lacey
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unreasonably failed to take preventative or corrective opportu-
nities provided by the State to avoid harm.

We cannot conclude, as a matter of law, that the State
exercised reasonable care to prevent and correct the sexual
harassment in this case. Drager frequently asked Lacey sexual
questions. Other employees overheard the comments Drager
made and agreed that the comments crossed the line of what
was appropriate. Drager subjected Lacey to uninvited touching
by leaning his chest against her back and putting his face next
to her face when he talked to her and by running his fingers
through her hair. He also threw candy and shot rubberbands
at her chest area and constantly followed her around the ware-
house. When the State finally investigated Drager’s actions, his
behavior was found to be inappropriate.

Ehlers was aware of Drager’s inappropriate behavior toward
Lacey before June 2004, but he failed to stop the harassment.
When Lacey complained to Ehlers and filed the formal report
with Lehmkuhl, Ehlers verbally instructed Lacey to report
to a different supervisor and told Drager to stay away from
her. Unlike the solution undertaken by the police department
in Weger v. City of Ladue, 500 F.3d 710 (8th Cir. 2007), the
State’s only solution was to tell the parties to stay away from
each other. Drager resumed harassing Lacey as soon as Ehlers
was absent from the warehouse for a few days. Only after
Drager threatened Lacey was he given a written warning and
transferred to a different facility. This action was not taken
until approximately 2 months after Lacey initially reported the
harassment. Reasonable minds could differ as to whether these
actions by the State rose to the level of “reasonable care to
prevent and correct promptly any sexually harassing behavior,”
as required by the first prong of the Faragher defense. See
Faragher v. Boca Raton, 524 U.S. 775, 807, 118 S. Ct. 2275,
141 L. Ed. 2d 662 (1998).

We also conclude that the State did not establish as a matter
of law that it met the second prong of the Faragher defense.
Reasonable minds could differ regarding whether Lacey unrea-
sonably failed to take advantage of any preventative or cor-
rective opportunities provided by the employer or to avoid
harm otherwise.
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In Faragher, 524 U.S. at 808, the U.S. Supreme Court
noted that the lifeguards were isolated from the city’s higher
management and that the city had “entirely failed to dis-
seminate its policy against sexual harassment among the
beach employees” and failed to keep track of the conduct of
the supervisors. Conversely, in Weger, the court found that
the female officer unreasonably delayed reporting the sexual
harassment when she did not report the harassment for over a
year even though she was aware that an antiharassment policy
was in place.

The record does not establish that Lacey knew how to prop-
erly report workplace harassment. Lehmkuhl noted that she did
not think of giving Lacey a copy of the administrative regula-
tions regarding workplace harassment because Lacey was a
temporary employee. The State argues that it was unreasonable
for Lacey to wait 6 months before filing a complaint. This
argument is based on the assumption that Lacey had a copy of
the State’s sexual harassment policy. Considering that Lacey
did not receive the policy, a reasonable jury could conclude
that Lacey’s failure to report the harassment before June 2004
was objectively reasonable.

Furthermore, the jury was instructed that if Lacey met
her burden of proof, it must consider the State’s defenses.
Specifically, a portion of the second jury instruction states that

[iln connection with the for[e]going defenses the bur-
den of proof is on the [State] to prove, by the greater
weight of the evidence, each and all of the following:

1. That the [State] took steps to prevent and correct
promptly any harassing behavior;

2. That the steps [the State] took were reasonable;

3. That [Lacey] failed to timely complain of the sexual
harassment; and

4. That [Lacey’s] failure to do so was unreasonable.

This instruction incorporates the elements of the Faragher
defense. As the jury awarded Lacey $60,000 for her sex-
uval harassment claim, it clearly considered and rejected
this defense.

Because reasonable minds could reach different conclu-
sions as to whether the State took sufficient steps to prevent
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and promptly correct sexual harassment and whether Lacey
unreasonably failed to timely report the harassment, a directed
verdict in favor of the State was not appropriate and the district
court did not err in failing to grant the State’s motion.

Next, the State alleges that it was entitled to a directed verdict
on Lacey’s retaliatory discharge and retaliatory failure to hire
claims. The jury found for the State on both of these claims;
therefore, the State cannot claim prejudice. Accordingly, this
claim has no merit.

Mortions FOR NEW TRIAL AND FOR JUDGMENT
NOTWITHSTANDING VERDICT

The State claims that the district court erred in failing to
grant its motions for new trial and for judgment notwithstand-
ing the verdict, because the jury’s verdict was excessive and
the result of passion and prejudice. These claims are also with-
out merit.

[5] On appeal, a motion for new trial is reviewed for abuse
of discretion. See Poppe v. Siefker, 274 Neb. 1, 735 N.W.2d 784
(2007). A motion for judgment notwithstanding the verdict is
appropriate only when the facts are such that reasonable minds
can draw but one conclusion. See Frank v. Lockwood, 275 Neb.
735, 749 N.W.2d 443 (2008). Furthermore, a civil jury verdict
will not be disturbed on appeal unless clearly wrong. Christian
v. Smith, 276 Neb. 867, 759 N.W.2d 447 (2008).

[6] “A verdict may be set aside as excessive only where it
is so clearly exorbitant as to indicate that it was the result of
passion, prejudice, or mistake, or it is clear that the jury dis-
regarded the evidence or controlling rules of law.” Johnson v.
Schrepf, 154 Neb. 317, 47 N.W.2d 853, 855 (1951) (syllabus
of the court). It is well settled that “[t]he amount of damages
to be awarded is a determination solely for the fact finder, and
its action in this respect will not be disturbed on appeal if it
is supported by evidence and bears a reasonable relationship
to the elements of the damages proved.” State ex rel. Stenberg
v. Consumer’s Choice Foods, 276 Neb. 481, 493, 755 N.W.2d
583, 593 (2008). Accord, Roth v. Wiese, 271 Neb. 750, 716
N.W.2d 419 (2006); Jones v. Meyer, 256 Neb. 947, 594 N.W.2d
610 (1999).
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The jury awarded Lacey $0 for lost wages and benefits
and $60,000 for other compensatory damages. As evidence
of compensatory damages, Lacey testified that she suffered
significant stress, had difficulty sleeping, and cried often. She
also lost a significant amount of weight during the time she
was employed at the warehouse, dropping from a size 12 to a
size 1 or 2. Her physician placed her on antidepressant medi-
cation for stress; she had never taken antidepressants before
that time.

Drager’s harassment of Lacey continued for months. It
ranged in frequency from two to three times per week to every
day. Such harassment took its toll, causing Lacey depression
and severe weight loss. She has more than adequately proved
her mental and physical distress. Accordingly, the jury’s verdict
of $60,000 was not so clearly exorbitant as to indicate that it
was the result of passion, prejudice, mistake, or some means
not apparent in the record, or that the jury disregarded the
evidence or rules of law. The district court did not abuse its
discretion in denying the State’s motions for new trial and for
judgment notwithstanding the verdict.

CONCLUSION
The district court did not err in denying the State’s motions
for directed verdict, new trial, and judgment notwithstand-
ing the verdict. We therefore affirm the judgment of the dis-
trict court.
AFFIRMED.
MILLER-LERMAN, J., participating on briefs.
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Right to Counsel: Waiver: Appeal and Error. In determining whether a defend-
ant’s waiver of counsel was voluntary, knowing, and intelligent, an appellate
court applies a “clearly erroneous” standard of review.

Criminal Law: Judgments: Jurisdiction: Appeal and Error. Absent specific
statutory authorization, the State, as a general rule, has no right to appeal an
adverse ruling in a criminal case.

Appeal and Error. The purpose of appellate review pursuant to Neb. Rev. Stat.
§ 29-2315.01 (Reissue 2008) is to provide an authoritative exposition of the law
to serve as precedent in future cases.

Double Jeopardy: Juries: Pleas. Jeopardy attaches (1) in a case tried to a jury,
when the jury is impaneled and sworn; (2) when a judge, hearing a case without
a jury, begins to hear the evidence as to the guilt of the defendant; or (3) at the
time the trial court accepts the defendant’s guilty plea.

Constitutional Law: Right to Counsel: Waiver. A defendant may waive the
constitutional right to counsel, so long as the waiver is made knowingly, volun-
tarily, and intelligently.

Right to Counsel: Waiver. Formal warnings do not have to be given by the trial
court to establish a knowing, voluntary, and intelligent waiver of the right to
counsel. In other words, a formalistic litany is not required to show such a waiver
was knowingly and intelligently made.

____. When considering whether a defendant voluntarily, knowingly, and
intelligently waived his right to counsel, an appellate court reviews the totality of
the circumstances appearing in the record.

____. An appellate court employs a two-step analysis to determine
whether a defendant should be allowed to waive counsel. First, the court con-
siders whether the defendant was competent to waive counsel, and second, it
considers whether the defendant has voluntarily, knowingly, and intelligently
waived counsel.
__. Where a defendant has waived the right to counsel, the dispositive
inquiry is whether the defendant was sufficiently aware of the right to have coun-
sel and of the possible consequences of a decision to proceed without counsel.
Consideration may be given to a defendant’s familiarity with the criminal jus-
tice system.

: . A waiver of counsel need not be prudent, just knowing and
intelligent.

Appeal from the District Court for Dakota County, WILLIAM

BinkARD, Judge, on appeal thereto from the County Court for
Dakota County, Kurt RAGER, Judge. Exception sustained.
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Dennis R. Hurley, of Hurley Law Offices, for appellee.

HEeavican, C.J., WRricHT, CoNNOLLY, GERRARD, STEPHAN,
McCormAcK, and MILLER-LERMAN, JJ.

McCoRrRMACK, J.
NATURE OF CASE

Joaquin Figeroa, also known as Mario Santa Maria or Jose
Alonzo, appeared pro se in the county court for Dakota County,
Nebraska, and pled guilty to false reporting and resisting arrest,
both Class I misdemeanors.' Figeroa was ordered to pay costs
of $44, and he was sentenced to 250 days in county jail for the
false reporting conviction and to 1 year in the Department of
Correctional Services for the resisting arrest conviction, run-
ning consecutively. Figeroa appealed his convictions to the
district court, and the district court reversed. The district court
concluded that the county court had failed to adequately inform
Figeroa of his right to counsel. Accordingly, the district court
remanded the matter to the county court for further proceed-
ings and ordered the county court to strike the guilty plea and
reverse Figeroa’s judgment and sentences. The State brought
this error proceeding pursuant to Neb. Rev. Stat. § 29-2315.01
(Reissue 2008).

BACKGROUND

Figeroa appeared without counsel at a group arraignment
in the county court for Dakota County and was informed of
his constitutional rights. The court said in relevant part: “You
have the right to an attorney of your own choice at your own
expense. If you cannot afford one, the Court can appoint an
attorney for you at public expense.” After the court completed
the general rights advisory, Figeroa was individually advised of
the nature of his charges and the possible penalties. The court
asked Figeroa if he heard and understood the rights given to the

! See Neb. Rev. Stat. §§ 28-904 and 28-907 (Reissue 2008).
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group, and Figeroa said that he heard and understood his rights.
The following conversation took place:

THE COURT: As for an attorney, do you wish to
request counsel at public expense if you cannot afford
one, hire your own at your own expense, or proceed with-
out one?

[Figeroa]: Proceed without one.

THE COURT: Did anyone promise you anything or
threaten you in any way in order to get you to do that?

[Figeroa]: No, sir.

THE COURT: Are you currently under the influence of
alcohol or drugs?

[Figeroa]: No, sir.

Based on this conversation, the court concluded that Figeroa
knowingly waived his right to counsel and allowed him to pro-
ceed pro se. The record reflected that Figeroa was a convicted
felon and had an extensive criminal history.

Ultimately, Figeroa pled guilty and was sentenced. On
February 13, 2008, Figeroa filed his notice of appeal to the dis-
trict court for Dakota County, asserting as error, among other
things, that he did not knowingly, intelligently, and voluntarily
waive his right to an attorney. Figeroa argued that he was not
adequately informed of his right to counsel, because the court’s
use of the word “can” implied that the court was not required
to appoint counsel, at the State’s expense, even if Figeroa was
unable to afford to secure his own.

The district court for Dakota County, acting as an inter-
mediate appellate court, entered an order reversing Figeroa’s
judgment and sentences, based on Figeroa’s assigned error that
he did not knowingly, voluntarily, and intelligently waive his
right to counsel. The district court concluded that Figeroa was
not informed of his constitutional right to counsel, because
the county court’s statement that “[i]f you cannot afford one,
the Court can appoint an attorney for you at public expense”
was misleading. Accordingly, the district court ordered that the
guilty plea be stricken and that the judgment and sentences
of the county court be reversed, and the matter remanded
for further proceedings. The district court did not make any
determinations regarding Figeroa’s remaining assignments
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of error. The State brought this error proceeding pursuant
to § 29-2315.01.

ASSIGNMENT OF ERROR
The State argues that the district court erred in concluding
that the county court failed to sufficiently advise Figeroa of his
constitutional right to legal counsel at public expense.

STANDARD OF REVIEW
[1] In determining whether a defendant’s waiver of counsel
was voluntary, knowing, and intelligent, an appellate court
applies a “clearly erroneous” standard of review.>

ANALYSIS

[2,3] The State requests that this court reverse the district
court’s order and affirm the county court’s judgment and
sentences. Absent specific statutory authorization, the State,
as a general rule, has no right to appeal an adverse ruling
in a criminal case.” In the present case, the State appealed
the district court’s decision under § 29-2315.01, which pro-
vides one exception to the general rule. Section 29-2315.01
allows the county attorney to request appellate review of an
adverse decision or ruling in a criminal case in district court
after a final order or judgment in the criminal case has been
entered, but § 29-2315.01 does not allow an appellate court to
review issues upon which no ruling was made.* The purpose
of appellate review pursuant to § 29-2315.01 is to provide an
authoritative exposition of the law to serve as precedent in
future cases.’

[4] Because the State brought this appeal as an error pro-
ceeding, disposition of this case is governed by Neb. Rev. Stat.
§ 29-2316 (Reissue 2008). Section 29-2316 provides:

2 State v. Hessler, 274 Neb. 478, 741 N.W.2d 406 (2007); State v. Gunther,
271 Neb. 874, 716 N.W.2d 691 (20006).

3 State v. Hense, 276 Neb. 313, 753 N.W.2d 832 (2008).

4 See, State v. Dorcey, 256 Neb. 795, 592 N.W.2d 495 (1999); State v.
Jensen, 226 Neb. 40, 409 N.W.2d 319 (1987).

5 See State v. Hense, supra note 3.
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The judgment of the court in any action taken pursu-
ant to section 29-2315.01 shall not be reversed nor in
any manner affected when the defendant in the trial court
has been placed legally in jeopardy, but in such cases the
decision of the appellate court shall determine the law
to govern in any similar case which may be pending at
the time the decision is rendered or which may thereaf-
ter arise in the state. When the decision of the appellate
court establishes that the final order of the trial court was
erroneous and the defendant had not been placed legally
in jeopardy prior to the entry of such erroneous order, the
trial court may upon application of the prosecuting attor-
ney issue its warrant for the rearrest of the defendant and
the cause against him or her shall thereupon proceed in
accordance with the law as determined by the decision of
the appellate court.

In State v. Vasquez,® we held that jeopardy attaches (1) in a
case tried to a jury, when the jury is impaneled and sworn; (2)
when a judge, hearing a case without a jury, begins to hear the
evidence as to the guilt of the defendant; or (3) at the time the
trial court accepts the defendant’s guilty plea.

In the present case, jeopardy attached when the county court
accepted Figeroa’s guilty plea; thus, we are unable, under
§ 29-2316, to reinstate Figeroa’s judgment and sentences,
regardless of the outcome of this case. In other words, our
decision in this error proceeding cannot affect the judgment of
the district court. However, our decision determines the law to
govern in any similar cases now pending or that may subse-
quently arise.

The sole issue presented by the parties in this appeal is
whether Figeroa knowingly, voluntarily, and intelligently
waived his right to counsel before the county court. The State
argues that Figeroa was sufficiently advised and aware of his
constitutional right to counsel. The State argues that the county
court’s use of the word “can” was appropriate, because the
court is not required to appoint counsel if the defendant has

© State v. Vasquez, 271 Neb. 906, 716 N.W.2d 443 (2006).
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sufficient funds to hire his own. Thus, the State maintains
that Figeroa knowingly and intelligently waived his right to
counsel and exercised his right of self-representation. On the
record before us, we conclude that the county court did not err
in concluding that Figeroa’s waiver of counsel was knowing,
voluntary, and intelligent.

[5,6] A defendant may waive the constitutional right to
counsel, so long as the waiver is made knowingly, voluntarily,
and intelligently.” We have explained that formal warnings do
not have to be given by the trial court to establish a knowing,
voluntary, and intelligent waiver of the right to counsel.® In
other words, a formalistic litany is not required to show such a
waiver was knowingly and intelligently made.’

[7-10] Instead, when considering whether a defendant volun-
tarily, knowingly, and intelligently waived his right to counsel,
we review the totality of the circumstances appearing in the
record.'® We employ a two-step analysis to determine whether
a defendant should be allowed to waive counsel. First, we con-
sider whether the defendant was competent to waive counsel,
and second, we consider whether the defendant has voluntarily,
knowingly, and intelligently waived counsel.!! The dispositive
inquiry is whether the defendant was sufficiently aware of the
right to have counsel and of the possible consequences of a
decision to proceed without counsel.'> Consideration may be
given to a defendant’s familiarity with the criminal justice sys-
tem."? A waiver of counsel need not be prudent, just knowing
and intelligent.'*

The district court did not find, and Figeroa does not argue,
that his waiver of counsel was involuntary, nor does he argue

7 See State v. Hessler, supra note 2.

8 See State v. Delgado, 269 Neb. 141, 690 N.W.2d 787 (2005).
9 State v. Green, 238 Neb. 328, 470 N.W.2d 736 (1991).

10 See State v. Gunther, supra note 2.

1" See State v. Hessler, supra note 2.

12 State v. Wilson, 252 Neb. 637, 564 N.W.2d 241 (1997).

B 1d.

4 Id.
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that he was incompetent. The record does not reveal any reason
why the court should doubt Figeroa’s competence to waive
counsel. As such, we conclude that Figeroa was competent to
waive counsel.'
But the district court concluded that Figeroa’s waiver was
not knowing and intelligent, because the county court, by using
the word “can” instead of “will,”
gave [Figeroa] the impression that if the court, in an
expansive manifestation of magnanimity were to feel
like appointing an attorney to represent defendant, or
wanted to do so, or thought that it might be an accept-
able idea to do so, then the court would not be prohibited
from doing so.

Thus, the district court found that Figeroa was not adequately

aware of his right to counsel.

A similar argument was rejected in State v. Fernando-
Granados.'® In that case, the defendant was advised, “‘“[Y]ou
have the right to consult with a lawyer and have a lawyer pres-
ent with you during questioning.”’”!'” He was then advised,
“‘[I]f [you do] not have the money to pay for a lawyer the
Court [could, may, can] ha[s] the ability to appoint one.””'® We
concluded that reading the two warnings together, the defend-
ant was clearly advised of his right to have an attorney present
during questioning. We reasoned, “Although the phrase ‘will
appoint’” was not used, the advisement was nevertheless suf-
ficient to reasonably inform him of his right to an attorney,
and to apprise him that a method, i.e., appointment by the
court, existed for ensuring that an attorney was available to
him.”" We concluded, “The challenged warning . . . was suf-
ficient to accomplish what the U.S. Supreme Court stated as its
purpose, namely, to prevent a misunderstanding that the right

15 See State v. Hessler, supra note 2.

16 State v. Fernando-Granados, 268 Neb. 290, 682 N.W.2d 266 (2004).
7 Id. at 306, 682 N.W.2d at 279.

8 1d.

% Id. at 307, 682 N.W.2d at 280.
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to consult a lawyer is conditioned upon having the funds to
obtain one.”?

In the present case, Figeroa was both advised of his right
to counsel and questioned regarding his knowledge of that
right. Specifically, the county court stated, “If you cannot
afford [an attorney], the Court can appoint an attorney for
you at public expense.” Figeroa was later asked if he under-
stood his rights, to which he stated he did. The court again
inquired, “As for an attorney, do you wish to request counsel
at public expense if you cannot afford one, hire your own at
your own expense, or proceed without one?” Not only did
Figeroa’s answers indicate that he was aware of his con-
stitutional right to counsel, but the two admonitions, read
together, made it sufficiently clear that an attorney would be
provided to Figeroa in the event that he was not financially
able to obtain his own.

Read together, the two admonitions, considered in conjunc-
tion with Figeroa’s experience with the criminal justice system,
were sufficient to make Figeroa aware of his constitutional
right to counsel.?! Thus, the county court’s finding that Figeroa
was aware of his constitutional right to counsel and thus vol-
untarily, knowingly, and intelligently waived that right was
not clearly erroneous, and the State’s exception to the district
court’s order has merit and is sustained.

CONCLUSION

Considering the totality of the circumstances, we find no
error in the county court’s warnings and we conclude that the
county court did not clearly err in concluding that Figeroa
knowingly, voluntarily, and intelligently waived his right to
counsel. Thus, the district court erred in not affirming the
county court’s judgment and sentences. The State’s exception
is sustained; however, the limitations of § 29-2316 preclude
this court from reinstating Figeroa’s judgment and sentences,
despite the district court’s error.

EXCEPTION SUSTAINED.

20 14. at 307, 682 N.W.2d at 279-80.
2 See State v. Rhines, 548 N.W.2d 415 (S.D. 1996).
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GERRARD, J., concurring in part, and in part dissenting.

I agree with the majority’s conclusion that pursuant to State
v. Fernando-Granados,' the district court erred in concluding
that Figeroa was not effectively informed of his constitutional
right to counsel. But I disagree with the conclusion that the
county court’s convictions and sentences cannot be reinstated
pursuant to Neb. Rev. Stat. § 29-2316 (Reissue 2008). I rec-
ognize that this court’s decision in State v. Vasquez* is factu-
ally on point. But I would follow our prior holdings in State
v. Griffin,? State v. Neiss,* and State v. Schall® and reinstate
the county court’s judgment. I respectfully dissent from the
majority’s conclusion to the contrary.

The majority relies on its holding in State v. Hense® that
whether a defendant “has been placed legally in jeopardy”
within the meaning of § 29-2316 does not depend on double
jeopardy analysis. But for nearly 20 years before that, we
had held—without amendment from the Legislature—that the
Legislature intended for errors to be correctible through error
proceedings consistent with double jeopardy principles.” And
it is also well established that while a penal statute is given
a strict construction, it should be given a construction which
is sensible and prevents injustice or an absurd consequence.®
We should try to avoid a statutory construction which would
lead to an absurd result.” The result in this case is unjust
and impractical.

! State v. Fernando-Granados, 268 Neb. 290, 682 N.W.2d 266 (2004).
2 State v. Vasquez, 271 Neb. 906, 716 N.W.2d 443 (2006).

3 State v. Griffin, 270 Neb. 578, 705 N.W.2d 51 (2005).

4 State v. Neiss, 260 Neb. 691, 619 N.W.2d 222 (2000).

5 State v. Schall, 234 Neb. 101, 449 N.W.2d 225 (1989).

® State v. Hense, 276 Neb. 313, 753 N.W.2d 832 (2008).

7 See id. (Gerrard, J., concurring in part, and in part dissenting; Heavican,
C.J., and Stephan, J., join).

8 See State v. Hochstein and Anderson, 262 Neb. 311, 632 N.W.2d 273
(2001).

® State v. Hamilton, 277 Neb. 593, 763 N.W.2d 731 (2009).
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We have concluded, as a matter of law, that Figeroa was
correctly informed of his rights and knowingly, intelligently,
and voluntarily pled guilty to the offenses with which he
was charged. In other words, Figeroa was convicted and sen-
tenced in a fair and lawful proceeding, yet, under this court’s
interpretation of § 29-2316, we are apparently prohibited
from affirming the result of that proceeding. And the court’s
construction of the prohibition against reversing the district
court’s judgment “when the defendant in the trial court has
been placed legally in jeopardy”'® results in the defendant
in this case facing more jeopardy. Prosecutorial and judicial
resources will be wasted providing Figeroa with a new trial
to which he is not entitled—in order to “protect” his right to
be free from being tried twice for the same offense. This does
not make sense.

As I explained in my dissenting opinion in Hense, 1 believe
that § 29-2316 incorporates double jeopardy principles'' and
permits reversal of the district court’s judgment where double
jeopardy would not preclude it.'* That reading of § 29-2316
is even more sensible where, as here, the district court is act-
ing as an intermediate appellate court, and the only effect of
reversing the district court’s judgment is to affirm the valid
convictions and sentences. It is well established that under the
Double Jeopardy Clause, an appellate court’s order reversing
a conviction is subject to further review."* And that was pre-
cisely the conclusion we reached under § 29-2316 in Griffin
and Schall."*

I recognize how this court’s decisions in Hense and Vasquez
might command the majority’s disposition of this case. But
I see little in § 29-2316 to compel the conclusion that the

10 See § 29-2316.
" See, U.S. Const. amend. V; Neb. Const. art. I, § 12.

Hense, supra note 6 (Gerrard, J., concurring in part, and in part dissenting;
Heavican, C.J., and Stephan, J., join). See, also, Neiss, supra note 4.

13 See, Smith v. Massachusetts, 543 U.S. 462, 125 S. Ct. 1129, 160 L. Ed. 2d
914 (2005); United States v. Wilson, 420 U.S. 332, 95 S. Ct. 1013, 43 L.
Ed. 2d 232 (1975).

See, Griffin, supra note 3; Schall, supra note 5.
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Legislature intended to insulate the decisions of the district
court, sitting as an intermediate appellate court, from further
appellate review. Under this court’s construction of the stat-
ute, a district court’s reversal of a lower court’s judgment has
become “‘tantamount to a verdict of acquittal at the hands
of the jury, not subject to review.””!5 That is almost precisely
what § 29-2316 was meant to preclude—not what it is meant
to accomplish.

And I worry about what is coming next. In this case, the
only result—so far—is an unnecessary trial. In previous cases,
defendants have received the benefit of lesser convictions or
sentences than they might have deserved.!® But more is sure
to come, and the court’s current construction of § 29-2316
would leave us powerless to effectively correct more serious
errors. In the present case, the proverbial chickens the court
hatched in Hense have come home to roost. Wolves are sure
to follow.

It is my hope that this court corrects course before more
unintended mischief happens. We recently stated that “remain-
ing true to an intrinsically sounder doctrine better serves the
values of stare decisis than following a more recently decided
case inconsistent with the decisions that came before it.”"
Returning to the sound doctrine of Griffin, Neiss, and Schall
would serve us well. And failing that, the Legislature could
amend the statutes relating to prosecutorial appeals, as the U.S.
Congress has, to authorize the State to appeal whenever con-
stitutionally permissible.!® Otherwise, I fear a serious miscar-
riage of justice will occur that we will be powerless to undo. I
respectfully dissent from the court’s ultimate disposition.

Heavican, CJ., and StepHAN, J., join in this concurrence
and dissent.

5 Wilson, supra note 13, 420 U.S. at 345.

16 See, State v. Head, 276 Neb. 354, 754 N.W.2d 612 (2008); Hense, supra
note 6; Vasquez, supra note 2. See, also, State v. Stafford, post p. 109, 767
N.W.2d 507 (2009).

17" State v. Hausmann, 277 Neb. 819, 828, 765 N.W.2d 219, 226 (2009), cit-
ing Mayhew v. Mayhew, 205 W. Va. 490, 519 S.E.2d 188 (1999).

18 See, 18 U.S.C. § 3731 (2006); Wilson, supra note 13.
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STATE OF NEBRASKA, APPELLANT, V.
WILLIAM J. STAFFORD, APPELLEE.
767 N.W.2d 507

Filed July 10, 2009. No. S-08-881.

1. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question that does
not involve a factual dispute is a matter of law that requires an appellate court to
reach an independent conclusion irrespective of the determination made by the
court below.

2. Criminal Law: Judgments: Jurisdiction: Appeal and Error. Absent specific
statutory authorization, the State, as a general rule, has no right to appeal an
adverse ruling in a criminal case.

3. Criminal Law: Judgments: Jurisdiction: Statutes: Appeal and Error. Certain
exceptions are permitted by statute from the general rule that the State has no
right to appeal an adverse ruling in a criminal case, but because such statutes are
penal statutes, they are to be strictly construed against the government.

4. Sentences: Legislature: Intent. Under Neb. Rev. Stat. § 29-2320 (Reissue 2008),
the Legislature has specifically chosen to exempt misdemeanor sentences from
excessive leniency review.

5. Statutes. It is not within the province of the courts to read a meaning into a stat-
ute that is not there or to read anything direct and plain out of a statute.

Appeal from the District Court for Sarpy County: Max
KELcH, Judge. Appeal dismissed.

Jennifer A. Miralles, Deputy Sarpy County Attorney,
and Jonathan E. Roundy, Senior Certified Law Student, for
appellant.

Patrick J. Boylan, Chief Deputy Sarpy County Public
Defender, and Scott B. Blaha, Senior Certified Law Student,
for appellee.

Heavican, C.J., WRicHT, CoNNOLLY, GERRARD, STEPHAN,
McCorMAcK, and MILLER-LERMAN, JJ.

PErR CURIAM.

This is an appeal brought by the State from William J.
Stafford’s conviction for driving under the influence of alcohol
(DUI), third offense. The question presented by the State is
whether the trial court imposed an excessively lenient sentence
as a result of the court’s determination that evidence of a prior
DUI conviction was inadmissible for sentence enhancement
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purposes. The first issue we must decide, however, is whether
the State followed the correct procedure in seeking appellate
review of the issue it is attempting to raise.

BACKGROUND

Stafford was charged by information with one count of
theft and one count of DUI. The theft charge is not directly
at issue in this appeal. Stafford pled guilty and was convicted
on each charge. The State offered evidence of three prior
DUI convictions. Evidence of two of the convictions was
received without objection, and those convictions are not at
issue here.

Nor did Stafford object to exhibit 3, the contested evidence
in this appeal. But the district court asked Stafford’s counsel if
he had any argument as to whether exhibit 3 was a valid DUI
conviction. The problem, as observed by the State, was that
on the critical page of the exhibit, the sentencing court had
checked the box indicating that Stafford had entered a plea,
but failed to check any of the boxes that would have indicated
whether Stafford pled guilty, not guilty, or no contest. Below
that, the sentencing court checked the box indicating that
Stafford had been found guilty of DUIL.

The district court concluded it was unable to find that
Stafford had pled guilty to the DUI charge. Therefore, the
court found that exhibit 3 was not a valid prior conviction for
DUI and sentenced Stafford for third-offense DUI. The court
specifically found:

Exhibit 1 was a valid prior conviction for . . . Stafford,
for driving under the influence of alcohol or drugs
from 2002; Exhibit 4 is a valid prior conviction from
2003; and, therefore, he has two valid prior convictions
for driving under the influence of alcohol or drugs.
Therefore, the present offense is a 3rd offense DUI,
a Class W Misdemeanor, and that finding is made on
the record.
(Emphasis supplied.) Stafford was sentenced to 180 days’
imprisonment, to be served consecutively to the sentence for
his theft conviction. His operator’s license was revoked for a
period of 15 years. The State filed a notice of appeal.
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ASSIGNMENT OF ERROR
The State assigns that the district court erred when it deter-
mined that exhibit 3, a certified copy of Stafford’s DUI con-
viction from Douglas County, was not valid for enhancement
purposes because it lacked a clarifying checkmark.

STANDARD OF REVIEW
[1] A jurisdictional question that does not involve a factual
dispute is a matter of law that requires an appellate court to
reach an independent conclusion irrespective of the determina-
tion made by the court below.'

ANALYSIS

[2,3] We turn first to a question of jurisdiction. Absent spe-
cific statutory authorization, the State, as a general rule, has no
right to appeal an adverse ruling in a criminal case.? Certain
exceptions from this general rule are permitted by statute, but
because such statutes are penal statutes, they are to be strictly
construed against the government.’ In this case, the State did
not pursue an error proceeding, pursuant to Neb. Rev. Stat.
§ 29-2315.01 (Reissue 2008). Instead, the State appealed pur-
suant to Neb. Rev. Stat. § 29-2320 (Reissue 2008), claiming
that the sentence imposed was excessively lenient. We note that
although § 29-2320 was recently amended,* that amendment is
not relevant to this case, and for ease of reference, we cite to
the codified version of the statute that was in effect when this

appeal was taken.

[4] Section 29-2320 provides that

[w]henever a defendant is found guilty of a felony fol-
lowing a trial or the entry of a plea of guilty or tendering a
plea of nolo contendere, the prosecuting attorney charged
with the prosecution of such defendant may appeal the
sentence imposed if such attorney reasonably believes,

U State v. Caniglia, 272 Neb. 662, 724 N.W.2d 316 (2006).
2 State v. Hense, 276 Neb. 313, 753 N.W.2d 832 (2008).

3 1d.

4 See L.B. 63, 101st Leg., 1st Sess.
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based on all of the facts and circumstances of the particu-

lar case, that the sentence is excessively lenient.
Under § 29-2320, a prosecuting attorney may appeal sentences
imposed in felony cases when he or she reasonably believes the
sentence is excessively lenient.” The Legislature has specifi-
cally chosen to exempt misdemeanor sentences from excessive
leniency review.® And in this case, Stafford was specifically
convicted and sentenced for third-offense DUI, a Class W
misdemeanor.” Thus, as State v. Vasquez® explains, the sentence
imposed cannot be reviewed for excessive leniency.

[5] The State makes two arguments in response. First, the
State contends that “because the conviction for DUI should
have been determined to be a felony, it is appealable as a
felony until the ultimate issue is decided.”® But this argument is
inconsistent with the plain language of § 29-2320, which per-
mits a prosecuting attorney to appeal only when “a defendant
is found guilty of a felony.” It is not within the province of the
courts to read a meaning into a statute that is not there or to
read anything direct and plain out of a statute.'® Accordingly,
as we concluded in Vasquez, we are without power to affect
Stafford’s misdemeanor sentence.!!

The State also argues that we have jurisdiction because
Stafford was, in the same proceeding, convicted and sentenced
for theft by receiving property valued between $500 and $1,500,
a Class IV felony."”” The State contends that it “obtained juris-
diction to have the entire sentence reviewed when it exercised
its right to appeal the one felony sentence under Neb. Rev. Stat.

5 See State v. Vasquez, 271 Neb. 906, 716 N.W.2d 443 (2006).
% See id.

7 See Neb. Rev. Stat. §§ 28-106 (Reissue 2008) and 60-6,197.03(4) (Supp.
2007).

Vasquez, supra note 5.

Reply brief for appellant at 2 (emphasis supplied).

Vasquez, supra note 5.

1 d.

12 See Neb. Rev. Stat. §§ 28-517 and 28-518(2) (Reissue 2008).
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§ 29-2320 because Nebraska courts consider the full sentence
stemming from a multi-count prosecution.”?

But there are two problems with this argument. The first
is that the State’s brief does not take issue with the sentence
imposed on Stafford for theft. Section 29-2320 provides that
when a defendant is found guilty of a felony, the prosecut-
ing attorney may “appeal the sentence imposed” if he or she
believes it to be excessively lenient. It would defy our basic
principles of statutory construction to conclude that the “sen-
tence imposed” refers to anything other than the sentence
imposed for the defendant’s felony conviction. Instead, as we
stated in Vasquez, our principles of statutory construction com-
pel the conclusion that the Legislature “chose to exempt misde-
meanor sentences from excessive leniency review.”!

Beyond that, even if we assume that there is some weight
to the State’s claim that the sentences imposed for misde-
meanors and felonies in a multiple-count proceeding can be
considered together for excessive leniency review—a matter
we do not decide—such a principle is not implicated here. As
previously noted, the State has taken no issue with the sen-
tence for theft. Nor has the State complained about the cumu-
lative effect of the sentences imposed. Instead, the State’s
entire argument is focused on the enhancement proceeding
and exhibit 3. Even if we were to consider the DUI sentence
as part of an excessively lenient “package” of sentences, our
authority under § 29-2320 is limited to reviewing a sentence
imposed for a felony conviction.” In this case, that would be
Stafford’s conviction for theft, which the State has not asked
us to review.

In short, under § 29-2320, an appellate court lacks the
authority to review a sentence imposed for a misdemeanor
conviction. Therefore, we lack the authority to grant the only
relief requested by the State in this appeal, and the appeal must
be dismissed.

13 Reply brief for appellant at 2-3.
¥ Vasquez, supra note 5, 271 Neb. at 915, 716 N.W.2d at 452.
15 See Neb. Rev. Stat. § 29-2323 (Reissue 2008).
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CONCLUSION

The only issue raised by the State in this appeal is whether
Stafford’s conviction for third-offense DUI, a Class W misde-
meanor, was excessively lenient. Under § 29-2320, we lack
authority to review a misdemeanor sentence for excessive leni-
ency. Therefore, this appeal is dismissed.

APPEAL DISMISSED.

GERRARD, J., concurring.

I agree with the court’s conclusion that under Neb. Rev. Stat.
§ 29-2320 (Reissue 2008), the State cannot appeal an exces-
sively lenient sentence imposed for a misdemeanor conviction.
I write separately to point out that the unpalatable result in
this case is a collateral result of the court’s decision in State
v. Hense.!

Obviously, the State could have brought an error proceeding
in this case, pursuant to Neb. Rev. Stat. § 29-2315.01 (Reissue
2008). But under this court’s decisions in Hense and State v.
Head,? the defendant could not have been resentenced, even if
the district court’s refusal to enhance the defendant’s sentence
was incorrect. The State, quite reasonably, wanted Stafford
resentenced for what it believes to be the correct offense. And
there is a reasonable interpretation of Neb. Rev. Stat. § 29-2316
(Reissue 2008) under which this court could, consistent with
principles of double jeopardy, order the defendant to be resen-
tenced if the district court had erred.* But under our current
interpretation of § 29-2316, the State had no other option but
to try § 29-2320.

I certainly understand the State’s dilemma in this case. But
this court’s holding in Hense should not be compounded by
another error in disregarding the plain language of § 29-2320.
Because § 29-2320 does not permit the State to appeal under
these circumstances, I concur in the court’s opinion.

Heavican, C.J., and STepHAN, J., join in this concurrence.

! State v. Hense, 276 Neb. 313, 753 N.W.2d 832 (2008).
2 State v. Head, 276 Neb. 354, 754 N.W.2d 612 (2008).

3 See Hense, supra note 1 (Gerrard, J., concurring in part, and in part dis-
senting; Heavican, C.J., and Stephan, J., join). See, also, State v. Neiss,
260 Neb. 691, 619 N.W.2d 222 (2000).
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STATE OF NEBRASKA, APPELLEE, V.
BaRrT G. HILDING, APPELLANT.
769 N.W.2d 326

Filed July 17, 2009.  No. S-08-585.

Motions to Suppress: Confessions: Constitutional Law: Miranda Rights:
Appeal and Error. In reviewing a motion to suppress a confession based on the
claimed involuntariness of the statement, including claims that it was procured in
violation of the safeguards established by the U.S. Supreme Court in Miranda v.
Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), an appellate court
applies a two-part standard of review. With regard to historical facts, an appellate
court reviews the trial court’s findings for clear error. Whether those facts suf-
fice to meet the constitutional standards, however, is a question of law, which an
appellate court reviews independently of the trial court’s determination.

Trial: Jurors. The retention or rejection of a juror is a matter of discretion for the
trial court. This rule applies both to the issue of whether a venireperson should be
removed for cause and to the situation involving the retention of a juror after the
commencement of trial.

Trial: Joinder: Appeal and Error. Severance is not a matter of right, and a rul-
ing of the trial court with regard thereto will not be disturbed on appeal absent a
showing of prejudice to the defendant.

Statutes: Judgments: Appeal and Error. Statutory interpretation presents a
question of law. When reviewing questions of law, an appellate court has an obli-
gation to resolve the questions independently of the conclusion reached by the
trial court.

Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing a
criminal conviction for sufficiency of the evidence to sustain the conviction, the
relevant question for an appellate court is whether, after viewing the evidence in
the light most favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reasonable doubt.
Convictions: Evidence: Appeal and Error. Regardless of whether the evidence
is direct, circumstantial, or a combination thereof, an appellate court, in review-
ing a criminal conviction, does not resolve conflicts in the evidence, pass on the
credibility of witnesses, or reweigh the evidence.

Sentences: Appeal and Error. Sentences within statutory limits will be disturbed
by an appellate court only if the sentences complained of were an abuse of judi-
cial discretion.

Miranda Rights: Police Officers and Sheriffs. Once Miranda warnings have
been given, an individual has the right to cut off questioning by invoking his or
her Miranda rights, and once an individual has invoked the right to cut off ques-
tioning, the police are restricted to scrupulously honoring that right. However,
before the police are under such a duty, the invocation of the right to cut off
questioning must be unambiguous and unequivocal.

Trial: Juries. Under Neb. Rev. Stat. § 29-2004 (Reissue 2008), a court may
discharge a regular juror because of sickness and replace him or her with an
alternate juror.
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10. Trial: Joinder. Whether offenses are properly joined involves a two-stage analy-
sis in which it is determined first, whether the offenses are related and properly
joinable under Neb. Rev. Stat. § 29-2002 (Reissue 2008), and second, whether an
otherwise proper joinder was prejudicial to the defendant.

11.  Convicted Sex Offender: Pleas: Presentence Reports: Sentences. A sentencing
judge need not consider only the elements of an offense in determining whether
an aggravated offense as defined in Neb. Rev. Stat. § 29-4005(4)(a) (Reissue
2008) has been committed. Instead, the court may make this determination based
upon information contained in the record, including the factual basis for a plea-
based conviction and information contained in the presentence report.

Appeal from the District Court for Lancaster County: JEFFRE
CHEUVRONT, Judge. Affirmed.

Dennis R. Keefe, Lancaster County Public Defender, and
Matthew G. Graff for appellant.

Jon Bruning, Attorney General, and Erin E. Leuenberger for
appellee.

Heavican, C.J., CoNNOLLY, GERRARD, STEPHAN, MCCORMACK,
and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

Bart G. Hilding appeals his convictions and sentences for
two counts of first degree sexual assault and one count of
stalking. Hilding asserts, inter alia, that the district court for
Lancaster County erred in overruling his motion to suppress
statements he made in a police interview, overruling his motion
to sever the stalking charge from the sexual assault charges
for purposes of trial, and finding that the sexual assaults were
aggravated offenses and therefore ordering him to be subject
to lifetime registration and lifetime supervision. We affirm
Hilding’s convictions and sentences.

STATEMENT OF FACTS
Hilding and M.S. began a relationship in 2005. The two lived
together for a time, but Hilding moved out after difficulties
arose. The relationship continued for some time thereafter, but
according to M.S., the sexual relationship ended and became
more of a friendship by January 2007.
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At approximately 4:30 a.m. on April 27, 2007, M..S. reported
to police that Hilding had sexually assaulted her in her apart-
ment. M.S. later reported that Hilding had also sexually
assaulted her on April 6 and that he had been harassing her
in the months since they had broken up. As part of their
investigation of the reported assaults, police officers provided
M.S. with equipment to record her subsequent telephone calls
with Hilding. The State later charged Hilding with two counts
of first degree sexual assault in violation of Neb. Rev. Stat.
§ 28-319 (Reissue 2008) and one count of stalking in violation
of Neb. Rev. Stat. § 28-311.03 (Reissue 2008).

Hilding was arrested on May 5, 2007. He was taken to the
Lincoln Police Department and placed in an interview room.
Hilding was given Miranda warnings by Sgt. Robert Farber,
and Hilding signed a “Miranda Warning and Waiver” form in
which he acknowledged that he understood his rights and that
he was willing to answer questions or make a statement. Farber
questioned Hilding about his relationship with M.S. and his
recent contacts with her. At one point during the questioning,
Hilding said, “I don’t know exactly what you’re leading up
[to], and I’'m telling you I probably shouldn’t be answering
any of these questions.” However, Hilding continued to answer
Farber’s questions. Later in the interview, after Farber told
Hilding that M.S. had “a completely different version of this
story” regarding the April 27 incident, Hilding said, “Okay.
See and this is why I probably shouldn’t be talking about this.
I probably should have an attorney.” Farber continued the inter-
view, and Hilding again continued to answer questions until
Farber ended the interview.

Prior to trial, Hilding filed a motion to suppress the state-
ments he made to police. The court overruled the motion with
respect to Hilding’s May 5, 2007, interview with Farber. The
court found that Hilding had been informed of his Miranda
rights; that his waiver of such rights was made knowingly,
intelligently, and freely; and that his statements were made
knowingly, voluntarily, and intelligently and were not induced
by promises or obtained as a result of force, fear, oppression,
or coercion. The court also found that Hilding “never requested
to be permitted to talk to an attorney, never indicated that he



118 278 NEBRASKA REPORTS

did not want to continue with the interview and never raised
this issue again.” The court specifically found that Hilding’s
comments that he “probably shouldn’t be talking about this”
and “probably should have an attorney” were not requests to
cease the interview or requests for an attorney. A video record-
ing and a transcript of the May 5 interview were admitted into
evidence at trial over Hilding’s objection.

Also prior to trial, Hilding filed a motion to sever the charge
of stalking from the sexual assault charges for purposes of trial.
The court overruled the motion to sever.

A jury trial was held February 20 through 27, 2008.
The court recessed the trial for the weekend on Friday,
February 22, after the State had begun presenting its evi-
dence. When the trial resumed on Monday, February 25, the
court announced that one of the jurors was ill with the flu
and had a sinus infection. Hilding requested a recess until
the next day to see if the juror’s condition would improve;
however, the court determined that it was best to continue the
trial with an alternate juror replacing the juror who was ill.
Hilding did not thereafter object to the court’s decision, and
the trial resumed.

At trial, the State’s main witness was M.S. She testified that
she began dating Hilding in March 2005 and that they moved
in together in March 2006. The two began having problems in
their relationship, and Hilding moved out in August. However,
they continued to work on the relationship and continued a
sexual relationship for some months afterward.

When M.S. learned in December 2006 that Hilding was
dating another woman, she decided that her relationship with
Hilding was over. She communicated this to Hilding, but
between January and March 2007, Hilding continued to make
frequent telephone calls to her. She thought his purpose was
to keep tabs on her and to find out whether she was dating
other men. M.S. testified that she was determined to continue a
friendship with Hilding “because it was easier to stay his friend
and to take his phone calls than to not take his phone calls.”
During that period, M.S. met socially with Hilding in public
places, but she did not want to be alone with him because she
did not want to feel pressure to have sex with him.
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On the evening of April 5, 2007, M.S. worked the closing
shift as a bartender at a sports bar. At approximately 10 p.m.,
Hilding came to the bar with flowers for her. Hilding stayed
at the bar, and M.S. served him drinks. After some time, M.S.
determined that Hilding had had enough to drink; she and
Hilding argued because he wanted more drinks. At closing
time, M.S. told Hilding he needed to leave the bar. He tried to
stay to talk to her, but he eventually left. When M.S. took trash
outside, Hilding was at the side of the bar wanting to talk to
her. She told him he needed to leave, and she went back into
the bar.

When M.S. finished work, she went to her car and noticed
that there was some damage to the vehicle and that some cash
had been left on the windshield. M.S. suspected that Hilding
had caused the damage and had left the cash, because earlier
in the evening, he had talked about damaging her car so that
she could collect insurance money. He had also told her that
he had cash he could use to pay money he owed her. M.S.
called Hilding to ask whether he had hit her car. He denied
hitting her car but admitted that he had left the money on
her windshield.

After reporting the damage to her car to police, M.S. returned
home between 1 and 2 a.m. on April 6, 2007. When she pulled
into the parking lot for her apartment, Hilding approached her
car and said he wanted to inspect the damage. He again denied
that he had hit her car. M.S. told Hilding she was mad at him
and wanted him to go home. Hilding asked whether he could
come up to her apartment to charge his cellular telephone. M.S.
refused, but Hilding insisted that they go up to the apartment,
and he grabbed her coat and pushed and prodded her to her
apartment door.

When they got inside the apartment, Hilding told her to go
to the bedroom. She initially refused but eventually complied
because she was scared of what he might do. When they reached
the bedroom, he told her to take off her shirt. She again refused
but eventually complied out of fear. She continued to tell him
that he needed to leave, and she threatened to call the police.
Hilding grabbed her cellular telephone, snapped it in half and
threw it across the room. Hilding insisted that M.S. retrieve his
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cellular telephone charger; in the course of his so insisting and
M.S. retrieving the charger, Hilding hit M.S.” arm and kicked
her in the lower back. Hilding told M.S. to take off her pants
and said that they were going to have sex. She was crying and
told him she did not want to, but he took off her jeans and
underwear and pushed her onto the bed. Hilding forced M.S.
to have sexual intercourse with him, forced her to perform oral
sex on him, and performed oral sex on her. At times, Hilding
told M.S. to be quiet and used his hands or a pillow to muffle
her because she was crying and telling him to stop. Hilding
eventually stopped and fell asleep, but M.S. could not leave
because he was on top of her.

When M.S.” alarm clock went off at 6:30 a.m., she woke
Hilding and told him he needed to leave because she needed to
go to her daytime job at a radio station. While they were get-
ting ready to leave, Hilding said he hoped M.S. was not mad
at him, that he did not want to hurt her, and that he hoped she
would not “turn him in.” Hilding left the apartment when M.S.
left for work. As they parted, M.S. told Hilding that she did
not want to ever talk to him again. M.S. did not call the police
after the April 6, 2007, incident because she was embarrassed
and scared and thought that Hilding would leave her alone.
Approximately a week later, Hilding again began making fre-
quent telephone calls to M.S. Although M.S. told Hilding she
was mad about what had happened and did not want to talk to
him anymore, Hilding would not discuss the incident and acted
as if it had not happened.

On the evening of April 26, 2007, M.S. finished work at the
bar at approximately 9 p.m. Hilding had called M.S. earlier that
day to see what she was doing that night, and she told him she
was working all night. After she left work, she went to other
bars with friends. After the bars closed, M.S. went to the home
of a male friend, and they had consensual sex. She did not
stay the night with him but instead returned to her apartment
because she had to work the next day.

When M.S. arrived home at approximately 2:30 a.m. on
April 27, 2007, she parked her car and, while she was walking
toward her apartment building, saw Hilding in the parking lot.
She ran to her apartment to try to get inside and avoid him.
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Hilding ran after her and caught up to her just as she entered
her apartment. Hilding kept her from closing the door and
forced his way into the apartment. He asked M.S. what she had
done that night and whether she had had sex with anyone. She
denied that she had. Hilding pushed her to the floor and took
down her pants and underwear and said that he wanted to smell
her vagina to determine whether she had had sex with another
man. He did so and then told her that they were going to have
sex and that she should choose whether she wanted to do it
in the bed or in the shower. She told him she did not want to
have sex, but he insisted that she choose the bed or the shower.
She told him she had to use the bathroom and he followed her
there. He eventually coerced her to undress and get into the
shower where he forced her to engage in sexual intercourse.
M.S. cried throughout the incident and told Hilding she did not
want to have sex.

After they got out of the shower, Hilding made comments to
M.S. indicating that he had seen her at a bar earlier that eve-
ning, but she had not seen him there. Hilding told M.S. to give
him her cellular telephone because he wanted to delete voice
mails he had left for her. He forced M.S. to tell him the code to
delete the voice mails by threatening to kill her cat if she did
not tell him. As Hilding looked through the list of incoming
calls, he questioned M.S. regarding calls she had received from
other men, and he wrote down the men’s telephone numbers.
Hilding left the apartment at approximately 4:30 a.m., and
M.S. called the police to report the assault. She also called
some of the men whose telephone numbers Hilding had written
down because she was afraid he might contact the men and try
to harm them.

Police officers came to M.S.’ apartment to interview her
and to take her to a hospital for an examination. As part of the
investigation, the police gave M.S. equipment to record the
telephone calls with Hilding and conducted a controlled call
from M.S. to Hilding a few days after the assault. A recording
and a transcript of the conversation were entered into evidence
at trial.

In the telephone conversation, M.S. confronted Hilding about
his showing up uninvited at her apartment in the early hours of
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April 27, 2007, and at other times and about his actions after
forcing himself into her apartment on April 27. Hilding admit-
ted being at her apartment and having sex with her, but denied
that he had forced her to do so. Despite such denial, Hilding
told M.S., “I'm sorry for whatever I did that hurt you. I'm
sorry for whatever, whatever, whatever.”

During the days after the controlled call, Hilding made
several more calls to M.S. Recordings and transcripts of the
calls were entered into evidence at trial. In the calls, Hilding
questioned M.S. about her sexual activity with other men and
told her that he thought she had a sexually transmitted disease.
Hilding eventually threatened that he would “tell everybody”
that M.S. had a sexually transmitted disease. Hilding threat-
ened M.S., saying, “I will fuckin seriously fuck you over so
hard you won’t even fuckin get it.” Hilding also threatened that
if M.S. did not agree to meet with him, he would “be over at
your house kicking your fucking door in” and that he would
“go over to [a male friend of M.S.’] house or I'll kick your
fuckin brother in his god damn chest.” Hilding stated:

And then I will go out of my way to seriously fuck every-
body that you come in regular contact with. You will not
only lose your fuckin job at the bar you will probably
lose your job at the radio station. I am not in the mood to
fuckin play anymore.

In connection with M.S.” testimony, the court, over Hilding’s
objection, admitted into evidence and published to the jury
printed copies of more than 20 e-mails that Hilding sent to
M.S. from April 27 through May 4, 2007. The content of
the e-mails included apologies for how Hilding had treated
M.S., accusations that M.S. had lied to him and that she had
contracted a sexually transmitted disease, and threats that he
would “tell everybody your little secret.” On the printed copy
of one of the e-mails in which Hilding asserted that M.S. had
contracted a sexually transmitted disease, M.S. made nota-
tions to indicate that other addresses to which Hilding had
sent the e-mails were addresses that belonged to her friends
and relatives. Also included was Hilding’s e-mail that he had
sent to M.S.” brother accusing her brother of “screwing up”
the relationship between Hilding and M.S. Although the court
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overruled Hilding’s objection, the court differentiated between
the telephone calls and the e-mails and instructed the jury that
the e-mail evidence was received solely in regard to the stalk-
ing charge and that the jury was not to consider the e-mails in
regard to the sexual assault charges.

Hilding testified at trial in his own defense. He admitted that
he had sexual relations with M.S. on April 6 and 27, 2007, but
he testified that M.S. consented to such relations. With regard
to the April 6 incident, Hilding testified that M.S. invited him
up to her apartment and that he did not push or pull her to the
apartment. Hilding testified that it was her suggestion that they
go to bed together and that she asked him to stay the night.
Hilding denied purposefully breaking M.S.” cellular telephone
and testified that either he broke it accidentally or it was
already broken when he touched it.

With regard to the April 27, 2007, incident, Hilding testified
that during the day on April 26, he and M.S. had made plans
to meet that night. Hilding spent most of the evening with his
girlfriend, but after leaving his girlfriend at her home, he went
to M.S.” apartment building. M.S. arrived shortly after he did.
Hilding denied chasing M.S. to her apartment and forcing his
way into her apartment. He testified instead that she willingly
allowed him into the apartment. Hilding testified that M.S.
initiated sexual contact by undressing him and leading him
to the shower where they engaged in consensual intercourse.
They continued to the bedroom, but Hilding eventually left
because he realized he should not have been with M.S. and
instead should have been with his girlfriend. Hilding testified
that M.S. became upset with him when she realized that he
was leaving and that prior to that time, she had not been upset
or crying.

With regard to his telephone conversations with M.S. after
the April 27, 2007, incident, Hilding testified that he was
surprised by M.S.” accusations regarding the April 6 and 27
incidents and was suspicious of her purpose in making the
accusations. He testified that he accused M.S. of having a
sexually transmitted disease, not because he believed she did
but because she was making accusations against him and
he wanted to respond in kind. Hilding admitted that he was
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“being an asshole,” but described his behavior as a reaction to
M.S.” accusations.

The jury found Hilding guilty of both counts of first degree
sexual assault and the count of stalking. The court sentenced
Hilding to imprisonment for 10 to 16 years on each of his
convictions for first degree sexual assault and for 1 year
on his conviction for stalking. The court ordered that all
three sentences be served consecutive to one another. For pur-
poses of Nebraska’s Sex Offender Registration Act, the court
found that both convictions for first degree sexual assault were
“aggravated offenses” as defined in Neb. Rev. Stat. § 29-4005
(Reissue 2008), and the court therefore ordered that Hilding
would be subject to lifetime registration. The court further
ordered that pursuant to Neb. Rev. Stat. § 83-174.03(1)(c)
(Reissue 2008), Hilding would be subject to lifetime commu-
nity supervision by the Office of Parole Administration upon
release from imprisonment.

Hilding appeals his convictions and sentences.

ASSIGNMENTS OF ERROR

Hilding asserts that the district court erred in (1) overruling
his motion to suppress his statements to Farber in the May 5,
2007, interview and admitting the statements into evidence, (2)
discharging the juror who became ill, (3) overruling his motion
to sever the stalking charge from the sexual assault charges for
trial, and (4) finding that he committed aggravated offenses
and therefore ordering that he be subject to lifetime registration
and lifetime supervision. Hilding also asserts that there was not
sufficient evidence to support his convictions and that the court
had imposed excessive sentences.

STANDARDS OF REVIEW

[1] In reviewing a motion to suppress a confession based on
the claimed involuntariness of the statement, including claims
that it was procured in violation of the safeguards established
by the U.S. Supreme Court in Miranda v. Arizona, 384 U.S.
436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), we apply a
two-part standard of review. With regard to historical facts, we
review the trial court’s findings for clear error. Whether those
facts suffice to meet the constitutional standards, however,
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is a question of law, which we review independently of the
trial court’s determination. State v. Rogers, 277 Neb. 37, 760
N.W.2d 35 (2009).

[2] The retention or rejection of a juror is a matter of discre-
tion for the trial court. See State v. Robinson, 272 Neb. 582,
724 N.W.2d 35 (2006). This rule applies both to the issue of
whether a venireperson should be removed for cause and to the
situation involving the retention of a juror after the commence-
ment of trial. See id.

[3] Severance is not a matter of right, and a ruling of the trial
court with regard thereto will not be disturbed on appeal absent
a showing of prejudice to the defendant. State v. Mowell, 267
Neb. 83, 672 N.W.2d 389 (2003).

[4] Statutory interpretation presents a question of law. When
reviewing questions of law, an appellate court has an obliga-
tion to resolve the questions independently of the conclusion
reached by the trial court. State v. Hamilton, 277 Neb. 593, 763
N.W.2d 731 (2009).

[5,6] When reviewing a criminal conviction for sufficiency
of the evidence to sustain the conviction, the relevant question
for an appellate court is whether, after viewing the evidence in
the light most favorable to the prosecution, any rational trier
of fact could have found the essential elements of the crime
beyond a reasonable doubt. State v. Branch, 277 Neb. 738,
764 N.W.2d 867 (2009). Regardless of whether the evidence
is direct, circumstantial, or a combination thereof, an appel-
late court, in reviewing a criminal conviction, does not resolve
conflicts in the evidence, pass on the credibility of witnesses,
or reweigh the evidence. /d.

[7] Sentences within statutory limits will be disturbed by an
appellate court only if the sentences complained of were an
abuse of judicial discretion. /d.

ANALYSIS
The District Court Did Not Err in Overruling the Motion
to Suppress Because Hilding Did Not Unambiguously
and Unequivocally Invoke His Miranda Rights
During the Police Interview.
Hilding first claims that the district court erred when it over-
ruled his motion to suppress the statements he made to Farber
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in the May 5, 2007, interview and in allowing such statements
into evidence at trial. We conclude that the statements were
made after Hilding waived his Miranda rights; that Hilding
did not thereafter unambiguously and unequivocally invoke his
Miranda rights; and that therefore, the court did not err in over-
ruling his motion to suppress such statements and in allowing
such statements into evidence.

Hilding directs our attention to two statements and argues
that these statements were clear and unambiguous invocations
of both his right to remain silent and his right to counsel and
that Farber did not scrupulously honor such invocations. In its
ruling on the motion to suppress, the court found that in the
May 5, 2007, interview, Farber properly informed Hilding of
his Miranda rights and that Hilding waived such rights. The
court found that Hilding did not make a request to cease the
interview or a request for an attorney when he said that he
“probably shouldn’t be talking about this” and that he “prob-
ably should have an attorney.”

[8] In order to counter the pressures of a custodial interroga-
tion, the U.S. Supreme Court in Miranda v. Arizona, 384 U.S.
436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), “established the
familiar Miranda advisements of the right to remain silent and
to have an attorney present at questioning.” State v. Rogers,
277 Neb. 37, 51, 760 N.W.2d 35, 50 (2009). Once Miranda
warnings have been given, an individual has the right to cut off
questioning by invoking his or her Miranda rights, and once
an individual has invoked the right to cut off questioning, the
police are restricted to scrupulously honoring that right. See id.
However, before the police are under such a duty, the invoca-
tion of the right to cut off questioning must be unambiguous
and unequivocal. See id.

In the present case, there is no dispute that Hilding was in
custody at the time of the questioning and was therefore enti-
tled to Miranda protections. Compare Montejo v. Louisiana,
556 U.S. 778, 129 S. Ct. 2079, 173 L. Ed. 2d 955 (2009) (over-
ruling Michigan v. Jackson, 475 U.S. 625, 106 S. Ct. 1404,
89 L. Ed. 2d 631 (1986) (concerning invocation of right to
counsel at arraignment). Further, there is no dispute that he was
given proper Miranda warnings and that he initially waived his
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Miranda rights. The sole issue is whether Hilding invoked his
right to cut off questioning, thereby requiring Farber to scrupu-
lously honor that right.

As noted above, invocation of the right to cut off question-
ing must be unambiguous and unequivocal. In Davis v. United
States, 512 U.S. 452, 459, 114 S. Ct. 2350, 129 L. Ed. 2d 362
(1994), the U.S. Supreme Court held that in order to require
police to cease questioning until counsel is present, “the sus-
pect must unambiguously request counsel,” meaning that he or
she “must articulate his [or her] desire to have counsel pres-
ent sufficiently clearly that a reasonable police officer in the
circumstances would understand the statement to be a request
for an attorney.” However, the Court further stated that “if a
suspect makes a reference to an attorney that is ambiguous or
equivocal in that a reasonable officer in light of the circum-
stances would have understood only that the suspect might be
invoking the right to counsel, our precedents do not require the
cessation of questioning.” Id. In Davis, the Court affirmed the
trial court’s finding that the defendant’s statement, “‘Maybe I
should talk to a lawyer,”” was not a request for counsel and that
therefore, law enforcement officers were not required to stop
questioning. 512 U.S. at 462.

In the present case, Hilding’s only references to cutting
off the interview were when he said, “I probably shouldn’t
be answering any of these questions,” and when he later said,
“I probably shouldn’t be talking about this.” His only refer-
ence to counsel during the interview was when he stated that
he “probably should have an attorney.” These statements are
not unambiguous and unequivocal invocations of Miranda
rights. Hilding’s statements that he “probably shouldn’t be
talking about this” or answering questions were ambigu-
ous and equivocal in and of themselves, and their equivocal
nature was perpetuated when Hilding continued to talk and
answer questions immediately after making such statements.
Hilding’s statement that he “probably should have an attor-
ney” was similar to the defendant’s statement in Davis that
“‘ImJaybe I should talk to a lawyer.”” See 512 U.S. at 462.
Because Hilding’s statement was ambiguous and equivocal,
a reasonable officer under the circumstances would have
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understood only that Hilding was considering invoking his
right to counsel.

Hilding did not unambiguously and unequivocally invoke
his right to cut off questioning, and Farber was not required to
cease questioning. We therefore conclude that the district court
did not err when it overruled Hilding’s motion to suppress his
statements made in the interview.

The District Court Did Not Err in Discharging
a Juror Who Became Ill and Replacing Her
With an Alternate Juror.

Hilding asserts that the district court erred when it dis-
charged a juror who became ill after the State began presenting
evidence. We conclude that the court did not abuse its discre-
tion by discharging the juror and replacing her with an alter-
nate juror.

After a juror became ill with the flu and a sinus infection,
the court decided to continue the trial with an alternate juror.
The court stated:

Well, I guess one of the concerns is if we don’t recess,
then if we lose another juror, we’ve got a mistrial and we
start all over again and I'm of the position, I’'m not an
expert but I guess it is probably — it may not even be a
50/50 chance that [the juror] will be back tomorrow and
we lose a day. We’ve already lost a half hour so I think
it is best that we excuse her and just go ahead and see if
we can complete matters this week with the 12 remaining
jurors. I guess we’ll do that.

Hilding acknowledges on appeal that Neb. Rev. Stat.
§ 29-2004(2) (Reissue 2008) provides that “[i]f, before the
final submission of the cause a regular juror dies or is dis-
charged, the court shall order the alternate juror . . . to take
his or her place in the jury box.” However, Hilding argues that
“discharged” as used in § 29-2004 should be read as referring
to cause pursuant to the jury challenge statute, Neb. Rev. Stat.
§ 29-2006 (Reissue 2008), and that illness is not considered
cause for discharge under § 29-2006.

We find nothing which indicates that “discharged” as it
is used in § 29-2004(2) refers only to a discharge for one of
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the causes set forth in § 29-2006. We note in this regard that
§ 29-2006 does not refer to the “discharge” of a juror, but
instead sets forth “good causes for challenge to any person
called as a juror or alternate juror.” Section 29-2006 deals
with challenges to a potential juror, whereas § 29-2004 refers
to the discharge of one who has already been chosen as
a juror.

[9] Section 29-2004 does not specify the reasons for which
a regular juror might be discharged, requiring replacement
by an alternate juror. We note, however, that Neb. Rev. Stat.
§ 29-2023 (Reissue 2008) refers to cases in which the “jury
shall be discharged on account of sickness of a juror.”” We
also note that Neb. Rev. Stat. § 25-1117 (Reissue 2008)
refers to discharge of the jury “on account of the sickness
of a juror.” We note further that Neb. Rev. Stat. § 29-1413
(Reissue 2008) provides that “[i]n case of the sickness . . .
of any grand juror, after the grand jury shall be affirmed or
sworn, it shall be lawful for the court, at its discretion to
cause another to be sworn or affirmed in his stead.” Long
ago, in Catron v. State, 52 Neb. 389, 72 N.W. 354 (1897),
this court determined that there was no prejudicial error when
a juror was excused because of a sickness in his family and
was replaced by a new juror. By reference to other statutes
and case law, we logically conclude that a sensible reading of
§ 29-2004 indicates that a court may discharge a regular juror
because of sickness and replace him or her with an alternate
juror. See Wooden v. County of Douglas, 275 Neb. 971, 751
N.W.2d 151 (2008) (court will construe statutes relating to
same subject matter together so as to maintain consistent and
sensible scheme).

The court in this case did not abuse its discretion when it
discharged the juror. The court considered a recess until the
juror’s health improved, but based on the nature of her illness
and the potential that an extended recess would cause hard-
ships for other jurors, the court concluded that it was the better
course to excuse the juror and continue the trial with the alter-
nate juror. Such decision was within the court’s discretion, and
we find no merit to Hilding’s assignment of error.
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The District Court Did Not Err in Overruling Hilding’s
Motion to Sever Because the Stalking Charge Was
Properly Joined With the Sexual Assault Charges

and Joinder Did Not Prejudice Hilding.

Hilding next claims that the district court erred when it
overruled his motion to sever the stalking charge from the first
degree sexual assault charges for purposes of trial. We con-
clude that the charges were properly joined and that the court
did not err when it overruled the motion to sever.

In moving to sever the stalking charge from the sexual
assault charges, Hilding asserted that the charges were not
related and argued that the inclusion of the stalking charge in
the trial for the sexual assaults would expose the jury to irrele-
vant and unduly prejudicial evidence. The court reasoned that
in light of the expected theories of the case, most of the evi-
dence related to the stalking charge would be admissible with
regard to the issue of consent in the sexual assault charges and
that there was no prejudice in trying all counts together. In this
regard, the court stated that Hilding refused “to accept the end
of the relationship [with M.S.] and his numerous phone calls,
phone messages, etc. are highly relevant to show that he may
have been inclined to ‘take’ what may no longer be permissibly
bestowed.” For completeness, we note that although the court
indicated that the evidence of the telephone calls was relevant
to both the stalking charge and the sexual assault charges, the
court determined that evidence of the e-mails Hilding sent to
M.S. related only to the stalking charge and that the court gave
the jury a limiting instruction to that effect at trial.

[10] Offenses may be joined pursuant to Neb. Rev. Stat.
§ 29-2002 (Reissue 2008), which provides:

(1) Two or more offenses may be charged in the same
indictment, information, or complaint in a separate count
for each offense if the offenses charged, whether felonies
or misdemeanors, or both, are of the same or similar
character or are based on the same act or transaction or
on two or more acts or transactions connected together or
constituting parts of a common scheme or plan.
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(3) If it appears that a defendant or the state would
be prejudiced by a joinder of offenses in an indictment,
information, or complaint or by such joinder of offenses
in separate indictments, informations, or complaints for
trial together, the court may order an election for separate
trials of counts, indictments, informations, or complaints,
grant a severance of defendants, or provide whatever
other relief justice requires.

We have set forth a two-stage analysis in which it is deter-
mined first, whether the offenses are related and properly join-
able under § 29-2002, and second, whether an otherwise proper
joinder was prejudicial to the defendant. See State v. Mowell,
267 Neb. 83, 672 N.W.2d 389 (2003).

Offenses are properly joinable under § 29-2002 if they “are
of the same or similar character or are based on the same act
or transaction or on two or more acts or transactions connected
together or constituting parts of a common scheme or plan.”
We determine that the stalking charge and the sexual assault
charges are sufficiently related for purposes of joinder. The
sexual assaults, as well as the series of telephone calls relat-
ing thereto which support the stalking charge, form a series
of connected transactions. The April 6 and 27, 2007, incidents
were a frequent topic of the telephone calls that occurred after
April 27. Hilding admitted that the threats he made in the
calls were a response to M.S.” allegations that he had sexually
assaulted her.

We further determine that joinder was not prejudicial to
Hilding, because the facts generally related to the stalking
charge would have been admissible in a trial of the sexual
assault charges. See Mowell, supra. The evidence of the tele-
phone calls between Hilding and M.S. after the April 27, 2007,
incident supports the stalking charge but is also relevant to the
issue of consent in connection with the sexual assault charges.
Hilding and M.S. discussed the April 6 and 27 incidents in the
calls, and the calls demonstrate the nature of the relationship
between Hilding and M.S. and would provide some evidence
for the jury to determine whether or not M.S. consented to
sexual activity with Hilding.
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We conclude that the stalking charge and the sexual assault
charges were properly joined and that joinder did not prejudice
Hilding. The district court therefore did not err when it over-
ruled Hilding’s motion to sever the stalking charge from the
sexual assault charges.

There Was Sufficient Evidence to Support Hilding’s
Convictions for Sexual Assault and Stalking.

Hilding asserts that there was insufficient evidence to support
his convictions for stalking and for sexual assault. We conclude
that the evidence was sufficient to support the convictions.

With regard to the stalking charge, Hilding was convicted
of a violation of § 28-311.03, which provides that a person is
guilty of stalking if he or she “willfully harasses another per-
son or a family or household member of such person with the
intent to injure, terrify, threaten, or intimidate.” Hilding notes
that many of the calls between himself and M.S. were initiated
by M.S. and that some were made at the request of the police.
He asserts that his statements were responses to allegations
made by M.S. and were invited by the controlled calls initiated
by the police.

The evidence in this case included evidence of numerous
telephone calls initiated by Hilding to M.S. and of numerous
e-mails Hilding sent to M.S. Most of these communications
were initiated by Hilding rather than by M.S., and at least some
of the communications by M.S. were responding to messages
from Hilding. Furthermore, the stalking charge was supported
by numerous statements Hilding made to M.S. in the telephone
calls and e-mails, and such statements could rationally support
a conviction regardless of which party initiated the communi-
cations. Hilding made numerous statements to the effect that he
would tell people, including M.S.” family, friends, and cowork-
ers, that M.S. had a sexually transmitted disease. He also made
numerous threats of physical harm to M.S., to her brother, and
to the men that M.S. dated. The jury reasonably could have
found that Hilding’s harassing communications were intended
“to injure, terrify, threaten, or intimidate” M.S. and amounted
to stalking. See § 28-311.03.
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With regard to the sexual assault charges, Hilding was con-
victed of two violations of § 28-319, which provides that a per-
son is guilty of first degree sexual assault if he or she “subjects
another person to sexual penetration . . . without the consent of
the victim.” In Neb. Rev. Stat. § 28-318(8)(a) (Reissue 2008),
“[w]ithout consent” is defined to mean, inter alia, that “[t]he
victim was compelled to submit due to the use of force or
threat of force or coercion, or . . . the victim expressed a lack
of consent through words.”

Hilding concedes that at trial, he admitted to sexual inter-
course with M.S. on the days charged and states that the only
issue at trial was whether M.S. consented. He also acknowl-
edges that the issue is “largely one of witness credibility,”
but he argues that M.S.” testimony was “so conflicting and
her conduct so implausible” that her testimony stating she did
not consent is unbelievable and could not as a matter of law
constitute proof beyond a reasonable doubt. Brief for appellant
at 24-25.

The testimony of M.S., if believed by the jury, could estab-
lish that the sexual penetration was “without consent” as
defined in § 28-318(8)(a). She testified that Hilding used force,
the threat of force, or coercion to compel her to submit to
sexual penetration and, additionally, that she expressed her lack
of consent through words by telling him she did not want to
have sex. Hilding’s sole argument is that M.S.” testimony was
not credible; however, the jury, as the fact finder, found her
testimony to be credible. When reviewing a criminal convic-
tion for sufficiency of the evidence, we, as an appellate court,
do not pass on the credibility of witnesses, see State v. Branch,
277 Neb. 738, 764 N.W.2d 867 (2009), and because the jury as
the trier of fact could have found the essential elements of first
degree sexual assault beyond a reasonable doubt based on M.S.’
testimony, the evidence was sufficient to support Hilding’s two
convictions for first degree sexual assault.

We conclude that the evidence was sufficient to support
Hilding’s convictions for stalking and two counts of first
degree sexual assault.
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The Facts of the Case Were Properly Examined to Determine
Whether Hilding Committed Aggravated Offenses and

Was Therefore Subject to Lifetime Registration

and Lifetime Supervision.

Under Nebraska statutes, a defendant is subject to lifetime
registration and lifetime supervision when he or she has com-
mitted certain “aggravated offenses.” Hilding asserts that the
district court erred when it found, “[u]nder the facts of this
case,” that he committed “aggravated offenses” as defined by
§ 29-4005(4) which resulted in the court’s ordering that he
be subject to lifetime registration pursuant to § 29-4005(2)
and that he be subject to lifetime supervision pursuant to
§ 83-174.03(1)(c). As his sole argument in his brief on appeal,
Hilding claims that it was improper to look at the facts of his
case to determine that he committed aggravated offenses rather
than looking solely to the statutory elements of the offenses of
which he stands convicted. We find this assignment of error to
be without merit.

Hilding notes that § 29-4005(4)(a) requires that to be an
aggravated offense, an offense involving a victim age 12 years
or older must involve the use of force or the threat of serious
violence. Hilding argues that the finding based on the record
that the sexual assaults in this case were “aggravated offenses”
was erroneous, because under the first degree sexual assault
statute, § 28-319, under which Hilding was convicted, the use
of force or the threat of serious violence is not a necessary ele-
ment. He argues that in making the determination of whether
an offense is an aggravated offense, only statutory elements of
the offense should be considered.

[11] We recently rejected the same argument in State v.
Hamilton, 277 Neb. 593, 763 N.W.2d 731 (2009). In Hamilton,
we held that

a sentencing judge need not consider only the elements of
an offense in determining whether an aggravated offense
as defined in § 29-4005(4)(a) has been committed. Instead,
the court may make this determination based upon infor-
mation contained in the record, including the factual basis
for a plea-based conviction and information contained in
the presentence report.
277 Neb. at 602, 763 N.W.2d at 738.
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In the present case, it was determined from the record that
the sexual assaults for which Hilding was convicted were aggra-
vated offenses. Information contained in the record includes
the evidence at trial, and the evidence in this case supported
a finding that the sexual assaults involved the use of force or
the threat of serious violence and were therefore aggravated
offenses. See § 29-4005(4)(a). As noted above, in connection
with sufficiency of the evidence, testimony by M.S. supported
a finding that Hilding used force or the threat of serious vio-
lence to carry out the sexual assaults on M.S. Such information
supports a finding that the offenses were aggravated offenses,
thereby subjecting Hilding to lifetime registration and lifetime
supervision. We therefore reject Hilding’s argument that the
determination of “aggravated offenses” is limited to an exami-
nation of the statutory elements.

At oral argument, for the first time, Hilding made additional
arguments that were not briefed regarding the orders for lifetime
supervision and lifetime registration. An appellate court always
reserves the right to note plain error which was not complained
of at trial or on appeal. State v. Robinson, 271 Neb. 698, 715
N.W.2d 531 (2006). However, we have examined the record,
and we find no plain error with regard to such orders.

The Sentences Imposed by the District Court
Were Not Excessive.

Finally, Hilding asserts that the district court imposed exces-
sive sentences for all three convictions. We conclude that
Hilding’s sentences were not excessive.

We note first that Hilding’s sentences were within statutory
limits. Hilding was convicted of two counts of first degree sex-
ual assault, which is a Class II felony pursuant to § 28-319(2),
and one count of stalking, which is a Class I misdemeanor
pursuant to Neb. Rev. Stat. § 28-311.04(1) (Reissue 2008). The
court sentenced Hilding to imprisonment for 10 to 16 years on
each of his convictions for first degree sexual assault, which
sentences were within the limits for a Class II felony of impris-
onment for a minimum of 1 year and a maximum of 50 years
pursuant to Neb. Rev. Stat. § 28-105(1) (Reissue 2008). The
court sentenced Hilding to imprisonment for 1 year on his con-
viction for stalking, which sentence was within the limits for
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a Class I misdemeanor of a maximum of imprisonment for 1
year pursuant to Neb. Rev. Stat. § 28-106 (Reissue 2008). The
sentences were ordered to be served consecutively.

Hilding asserts that the sentences of imprisonment were an
abuse of discretion, both in the length of the sentences and in
the fact that he was sentenced to imprisonment rather than pro-
bation. He argues that the record does not establish that M.S.
suffered or was threatened with serious physical or emotional
harm. He also argues that he is unlikely to commit another
crime and that he would likely respond affirmatively to proba-
tionary treatment.

Hilding points to nothing in the record of the sentencing
which would indicate an improper basis for the sentences.
Although the record does not indicate that M.S. suffered seri-
ous physical harm, the evidence indicates that Hilding used
force and threats in perpetrating the sexual assaults. The record
does not contain evidence to support Hilding’s suggestion that
M.S. did not suffer emotional harm. Further, Hilding’s criminal
history dating from 1992 refutes his assertion that he is unlikely
to commit another crime and would respond well to probation.
His criminal history included convictions for assault and third
degree assault, three convictions for destroying property, two
convictions for violating a protection order, two convictions
for harassing telephone calls, and various convictions for traf-
fic offenses. Hilding’s criminal history also included various
arrests on charges such as disturbing the peace, criminal mis-
chief, and trespassing.

In light of the seriousness of the offenses in this case and
Hilding’s criminal history, we find no abuse of discretion in
the sentencing. We reject Hilding’s claim that his sentences
were excessive.

CONCLUSION
Having rejected each of Hilding’s assignments of error, we
affirm his convictions and sentences for two counts of first
degree sexual assault and one count of stalking.
AFFIRMED.
WRIGHT, J., participating on briefs.
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1. Administrative Law: Appeal and Error. In an appeal from the Department of
Natural Resources, an appellate court reviews the director’s factual determina-
tions to decide whether such determinations are supported by competent and
relevant evidence and are not arbitrary, capricious, or unreasonable.

Statutes. Statutory interpretation is a question of law.

3. Jurisdiction. Subject matter jurisdiction is a question of law.

4. Administrative Law: Appeal and Error. An appellate court decides questions
of law independently of the legal determinations made by the director of the
Department of Natural Resources.

5. Standing. Standing refers to whether a party had, at the commencement of the
litigation, a personal stake in the outcome of the litigation that would warrant
a court’s or tribunal’s exercising its jurisdiction and remedial powers on the
party’s behalf.

6. . Only a party that has standing may invoke the jurisdiction of a court
or tribunal.

7. Moot Question. The central question in a mootness analysis is whether changes
in circumstances that prevailed at the beginning of litigation have forestalled any
occasion for meaningful relief.

8. ____. A case becomes moot when the issues initially presented in litigation
cease to exist or the litigants lack a legally cognizable interest in the litiga-
tion’s outcome.

9. Election of Remedies. The election of remedies doctrine generally applies in two
instances: when a party seeks inconsistent remedies against another party or per-
sons in privity with the other party or when a party asserts several claims against
several parties for redress of the same injury.

10. Election of Remedies: Damages. The election of remedies doctrine prevents a
plaintiff from receiving double recovery for a single injury or compensation that
exceeds the damages sustained.

11. Administrative Law: Waters: Jurisdiction. The Department of Natural
Resources has jurisdiction over all matters concerning water rights for irriga-
tion, power, and other uses, except as such jurisdiction is specifically limited
by statute.

Appeal from the Department of Natural Resources. Reversed
and remanded for further proceedings.
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CoNNOLLY, J.

SUMMARY

In this appeal, we address the interplay of preference
rights and appropriation rights in a surface water dispute. The
Department of Natural Resources (Department) has exclusive
original jurisdiction to determine the validity of surface water
appropriations.

This appeal presents the issue whether the Department
retained jurisdiction over a junior appropriators’ challenge to
a senior appropriator’s right to surface water after the junior
appropriators obtained a condemnation award to use the water
under their constitutionally superior preference rights.

The Department determined that the condemnation award
rendered the appropriation dispute moot and that it lacked
jurisdiction for further proceedings. On appeal, however, it has
reversed its position and agrees with the junior appropriators.
It now argues that the relief requested in the administrative
hearing was distinct from the junior appropriators’ preference
rights. It requests that we remand the cause to it for further
proceedings. But the other appellee and senior appropriator,
Nebraska Public Power District (NPPD), contends that the
Department correctly determined that the case was moot. We
hold that the case is not moot.

BACKGROUND

OVERVIEW OF SURFACE WATER RIGHTS
Nebraska’s laws governing surface water management, regu-
lation, and allocation present a mosaic of private and public
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rights. This appeal centers on two of those rights: appropriation
rights and preference rights.

An appropriation right is the right to divert unappropriated
stream water for beneficial use.' Under the prior-appropriation
system, each appropriator’s right to divert unappropriated
waters from a stream for a beneficial purpose receives a
date of priority. An appropriation’s priority date is the date
when the Department approves the appropriator’s right to
divert water.

In a perfect world, there would be sufficient water to sat-
isfy all appropriations for a given stream. But when a stream
has insufficient water to satisfy all appropriation rights on
it, the appropriator first in time is first in right.> That is, a
senior appropriator with an earlier priority date has the right
to continue diverting water against a junior appropriator with
a later appropriation date when both appropriators are using
the water for the same purpose.” But when the appropria-
tors use the water for different purposes, a junior appropria-
tor may nonetheless have a superior preference right over
senior appropriators.

Under the Nebraska Constitution and statutes, when there
is insufficient water to satisfy all appropriations, certain water
uses take preference over others, despite the appropriators’
priority dates.* So in times of shortage, aggrieved water users
with superior preference rights may exercise their constitu-
tional preference to obtain relief when the prior-appropriation
system would otherwise deny such users access to water.’
Those using the water for domestic purposes have preference
over those claiming it for any other purpose.® And those using

' Neb. Rev. Stat. § 46-204 (Reissue 2004). See, also, Neb. Const. art. XV,
§ 6.
2 Neb. Rev. Stat. § 46-203 (Reissue 2004).

3§ 46-204. See, also, State, ex rel. Cary v. Cochran, 138 Neb. 163, 292
N.W.2d 239 (1940).

4 See, Neb. Const. art. XV, § 6; § 46-204 and Neb. Rev. Stat. § 70-668
(Reissue 2003).

3 1d.
Id.
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water for agricultural purposes have preference over those
using it for manufacturing and power purposes.” And so, the
junior appropriators’ use of the diverted water for agricultural
purposes took preference over NPPD’s use of the water for
power generation.?

Simply having a superior preference right, however, does not
give that appropriator unfettered use of the water. An appro-
priator having a superior preference right, but a junior appro-
priation right, can use the water to the detriment of a senior
appropriator having an inferior preference right. But the junior
appropriator must pay just compensation to the senior appro-
priator.” So, although NPPD’s appropriation right was senior to
that of the junior appropriators, the junior appropriators could
continue to divert water if they compensated NPPD.!°

Under Nebraska’s statutes, if an irrigation district or appro-
priator with a superior preference right cannot agree with a
power generator on the compensation for use of the water, then
the appropriator can commence a condemnation proceeding
in county court to determine the compensation.!' In a condem-
nation proceeding, the county court appoints appraisers, who
then return an award."” The compensation award cannot be
greater than the cost of replacing the power that the power
plant would have generated if it had retained use of the water."
For the Department, whether the parties agree on the com-
pensation or the junior appropriators obtain a condemnation
award, the result is the same: the Department cannot order
the junior appropriators to cease diverting water to satisfy the
senior appropriation for the period agreed to by the parties or
contained in the condemnation award.

7 Id.

8 See id.

 Neb. Rev. Stat. § 70-669 (Reissue 2003).

10 See id. See, also, Neb. Rev. Stat. § 76-711 (Reissue 2003).

' Neb. Rev. Stat. § 70-672 (Reissue 2003). See, generally, Neb. Rev. Stat.
§§ 76-701 to 76-726 (Reissue 2003 & Cum. Supp. 2008).

12§ 76-706.
13§ 70-669.
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This explanation of the rights at issue and the governing
statutory schemes should provide a lens through which to view
our analysis.

ADMINISTRATIVE PROCEEDING

Jack Bond and Joe McClaren Ranch (collectively junior
appropriators) own real property in Cherry County, Nebraska.
In 2006, the Department granted them surface water appropria-
tion rights on the Niobrara River. The rights granted each the
ability to divert certain quantities of water from the river for
agricultural use.

Near Spencer, Nebraska, downstream from the appropria-
tors’ properties, NPPD owns and operates a hydropower facil-
ity on the Niobrara River. The hydropower facility has been
in operation since 1927. NPPD claims to hold surface water
appropriations for the facility, the most recent of which dates
to 1942.

In the spring of 2007, NPPD claimed that the Niobrara
lacked sufficient water to satisfy all appropriation rights. NPPD
requested that the Department administer the river so that it
allowed NPPD to use the water according to its senior appro-
priation right. On May 1, after concluding that there was
insufficient water for all appropriations, the Department issued
closing notices. The junior appropriators and about 400 other
junior water users received closing notices. The closing notices
directed them to cease water diversions for the benefit of
NPPD’s hydropower facility.

The junior appropriators questioned the closing notices. So
on May 11, 2007, they filed an administrative hearing request
with the Department to determine whether the closing notices
were validly issued." The junior appropriators alleged that
NPPD may have abandoned its appropriation rights, in whole
or in part, and if it had, then no valid appropriation right
justified the closing notices. Alternatively, the junior appro-
priators alleged that even if NPPD had a valid appropriation
right, any call for water would be futile because it would not
result in additional water reaching NPPD’s facility. The junior

14 Neb. Rev. Stat. § 61-206(1) (Cum. Supp. 2006).



142 278 NEBRASKA REPORTS

appropriators also requested the Department to stay any future
closing notices until it issued a final order regarding the valid-
ity of NPPD’s appropriation right.

Initially, the Department lifted the May 1, 2007, closing
notices. This allowed the junior appropriators to continue
diverting water from the river. But on August 1, while the
hearing was still pending, the Department issued new clos-
ing notices to the junior appropriators. In response, in case
No. A-07-858, one junior appropriator appealed the issuance
of the new closing notices to the Nebraska Court of Appeals.
He argued that the Department, by issuing new closing notices,
implicitly denied their request for a stay of any future closing
notices pending a decision on NPPD’s appropriation right. On
October 10, the Court of Appeals sustained both NPPD’s and
the Department’s summary dismissal motions and dismissed
the appeal for lack of a final order.

JUNIOR APPROPRIATORS EXERCISE PREFERENCE RIGHTS
IN CONDEMNATION PROCEEDING

Meanwhile, on August 17, 2007, the junior appropriators
filed a petition for condemnation of NPPD’s water rights in the
Boyd County Court. In their petition, the junior appropriators
stated that they still disputed the validity of NPPD’s appro-
priation right but “[b]ecause resolution of this issue may take
several irrigation seasons,” they elected to also exercise their
preference rights. They also explicitly stated that they did not
waive or concede any claims, allegations, or positions regard-
ing the Department’s administrative proceeding. The county
court appointed appraisers who established a compensation
award for NPPD for 20 years. NPPD is currently appealing
that award.

After the appraisers returned an award and the Court of
Appeals dismissed the first appeal, the Department asked its
director to dismiss the junior appropriators’ administrative
proceeding. It argued that because the junior appropriators
exercised their constitutional preference rights, they were not
subject to any closing notices for 20 years. Because the junior
appropriators were not subject to a closing notice to satisfy
NPPD’s appropriations for 20 years, the Department argued
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that they lacked standing in the administrative proceeding.
NPPD also filed a motion to dismiss. It claimed that the junior
appropriators’ condemnation proceeding had mooted the appro-
priation controversy.

THE DIRECTOR’S ORDER

The director concluded that the junior appropriators’ con-
demnation award divested the Department of jurisdiction over
the administrative proceeding. He determined that the junior
appropriators lacked standing. He determined that because of
the condemnation award, the junior appropriators could not
be subject to closing notices in favor of NPPD for the next
20 years. He concluded that they had no legally protectable
interest or right in the controversy that would benefit from
their requested relief. He rejected their argument that they had
standing because their junior appropriation status devalued
their property. He reasoned that because the parties’ appro-
priation status could change in 20 years, this argument raised
only a hypothetical question. Because there was “no active
controversy remaining in the case,” the director concluded that
the Department lacked subject matter jurisdiction for further
proceedings. The junior appropriators appeal.

ASSIGNMENT OF ERROR
The junior appropriators alleged that the director erred in
concluding the Department lacked subject matter jurisdiction
and dismissing the case.

STANDARD OF REVIEW
[1-4] In an appeal from the Department, we review the
director’s factual determinations to decide whether such deter-
minations are supported by competent and relevant evidence
and are not arbitrary, capricious, or unreasonable.'> Statutory
interpretation, however, is a question of law.'® Subject matter

15 See In re Applications T-851 & T-852, 268 Neb. 620, 686 N.W.2d 360
(2004).

16" Evertson v. City of Kimball, ante p. 1, 767 N.W.2d 751 (2009).
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jurisdiction also is a question of law.!” We decide questions
of law independently of the legal determinations made by
the director.'®

ANALYSIS

PARTIES” CONTENTIONS

The appropriators contend that the director erred in deter-
mining that they did not retain standing in the appropriation
dispute. They argue that they have a continuing interest in
obtaining a determination that the closing notices were illegally
issued. They point out that if NPPD’s appropriation rights have
been abandoned or forfeited, then they have no obligation to
compensate NPPD. They also argue their property value is less-
ened without a final determination because a prospective buyer
knows that the property’s irrigation rights are time restricted
to 20 years. Finally, they argue that a favorable determination
in the administrative proceeding would moot their preference
rights case and their money would be returned.

Initially, the Department determined that when the junior
appropriators obtained the condemnation award, that action
divested the Department of jurisdiction because there was
no remaining active case or controversy. On appeal, the
Department has changed course. It now agrees with the junior
appropriators that it has jurisdiction. NPPD disagrees. It claims
that by obtaining a condemnation award, the junior appropria-
tors mooted the administrative proceeding.

ThE IssUE Is MOOTNESS, NOT STANDING

We first clarify the framework under which we decide this
appeal. In his order, the director made statements showing that
he dismissed the administrative proceeding for lack of subject
matter jurisdiction. He determined that the junior appropria-
tors no longer had standing because the condemnation award
mooted the appropriation dispute. But the director’s reasoning
blurs the distinction between standing and mootness.

7 See Gilbert & Martha Hitchcock Found. v. Kountze, 275 Neb. 978, 751
N.W.2d 129 (2008).

18 See In re Applications T-851 & T-852, supra note 15.
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[5,6] Standing refers to whether a party had, at the com-
mencement of the litigation, a personal stake in the outcome
of the litigation that would warrant a court’s or tribunal’s
exercising its jurisdiction and remedial powers on the party’s
behalf.” It is true that a litigant must have a personal interest
in the controversy both at the commencement of the litigation
and throughout its existence.”® But standing is a component
of jurisdiction; only a party that has standing may invoke the
jurisdiction of a court or tribunal.?! And the junior appropria-
tors did not lose standing if they possessed it under the facts
existing when they commenced the litigation.?

[7] Mootness differs from standing. Mootness refers to
events occurring after the filing of suit which eradicate the
requisite personal interest in the resolution of the dispute that
existed at the beginning of the litigation.”* Although a moot
case is subject to summary dismissal,? it does not necessar-
ily prevent a court from exercising jurisdiction.”> But if an
exception does not apply, a court must dismiss a case when the
issues are no longer alive because the litigants lack a personal
interest in their resolution. Dismissal is required because the
court or tribunal can no longer give any meaningful relief.?
The central question in a mootness analysis is whether changes
in circumstances that prevailed at the beginning of litigation

19 See Myers v. Nebraska Invest. Council, 272 Neb. 669, 724 N.W.2d 776
(2006).

20 74

2l See, Ottaco Acceptance, Inc. v. Larkin, 273 Neb. 765, 733 N.W.2d 539
(2007); Myers, supra note 19.

22 See Myers, supra note 19.

2 See, e.g., Ridderbush v. Naze, No. 94-1861, 1995 WL 496754 (7th Cir.

Aug. 17, 1995) (unpublished disposition listed in table of “Decisions
Without Published Opinions” at 64 F.3d 665 (7th Cir. 1995)).

** BryanLGH v. Nebraska Dept. of Health & Human Servs., 276 Neb. 596,
755 N.W.2d 807 (2008).

%5 See Evertson, supra note 16.

% See, e.g., DiMaio v. Democratic Nat. Committee, 555 F.3d 1343 (11th Cir.
2009). Compare Smith v. Colorado Organ Recovery Sys., 269 Neb. 578,
694 N.W.2d 610 (2005).
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have forestalled any occasion for meaningful relief.?” A case is
not moot unless a court cannot fashion some meaningful form
of relief, even if that relief only partially redresses the prevail-
ing party’s grievances.”® A court assesses a plaintiff’s personal
interest under the framework of standing at the commencement
of the litigation and under mootness thereafter.?

Here, obviously, the Department has original, exclusive juris-
diction to decide disputes over surface water appropriations.*
And NPPD does not argue that the junior appropriators lacked
standing when they filed their petition requesting a hearing
regarding the validity of NPPD’s senior appropriation. Thus,
we analyze the issue whether the case was moot.

Case Was Not Moot

[8] A case becomes moot when the issues initially pre-
sented in litigation cease to exist or the litigants lack a legally
cognizable interest in the litigation’s outcome.’’ Here, the
junior appropriators challenged the validity of NPPD’s senior
appropriation. The junior appropriators’ condemnation award
provides them a 20-year superior preference over NPPD.
But, currently, they must compensate NPPD for the water
they divert from the river. So, a determination that NPPD had
abandoned or forfeited its appropriations would immediately
benefit the junior appropriators. And as the Department now
acknowledges, we have recognized the priority of an appro-
priation as an important property right. Minimally, a senior
appropriation entitles the permit holder to compensation from

7 See, e.g., American Bird Conservancy v. Kempthorne, 559 F.3d 184 (3d
Cir. 2009); Southern California Painters & Allied v. Rodin, 558 F.3d 1028
(9th Cir. 2009); City of Sequim v. Malkasian, 157 Wash. 2d 251, 138 P.3d
943 (2006).

8 Church of Scientology of Cal. v. United States, 506 U.S. 9, 113 S. Ct. 447,
121 L. Ed. 2d 313 (1992); In re Continental Airlines, 91 F.3d 553 (3d Cir.
1996).

2 See Myers, supra note 19.

308 61-206(1).

31 See In re Interest of Taylor W., 276 Neb. 679, 757 N.W.2d 1 (2008).
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a superior-use appropriator.’?> These facts alone show that
the junior appropriators have a legally cognizable interest
in the outcome of the administrative proceeding before the
Department. Thus, events occurring after the hearing request
did not preclude the director from fashioning meaningful
relief. The case is not moot.

ELEcTION OF REMEDIES DOCTRINE DOES NoT APpLY

[9,10] Finally, we reject NPPD’s argument that the election
of remedies doctrine barred the junior appropriators’ requested
relief in the administrative proceeding. That doctrine gener-
ally applies in two instances: when a party seeks inconsistent
remedies against another party or persons in privity with the
other party or when a party asserts several claims against sev-
eral parties for redress of the same injury.** The doctrine pre-
vents a plaintiff from receiving double recovery for a single
injury or compensation that exceeds the damages sustained.*
But that reasoning does not apply here. First, NPPD does
not inform us how a favorable decision in the administrative
proceeding would result in a double recovery for the junior
appropriators. More important, the junior appropriators were
not seeking inconsistent remedies. They were enforcing sepa-
rate rights.

[11] The Legislature has given the Department jurisdiction
over all matters concerning water rights for irrigation, power,
and other uses, “except as such jurisdiction is specifically lim-
ited by statute.”?> Section 70-672 presents a limitation. It states
that any person seeking to acquire water being used for power
shall use the procedure to condemn property as set forth in
chapter 76, article 7, of the Nebraska Revised Statutes. Thus,
condemnation proceedings are the only way a junior appropria-
tor with a superior preference right may enforce that right; the

32 Loup River P. P. D. v. North Loup River P. P. & I. D., 142 Neb. 141, 5
N.W.2d 240 (1942); Vonburg v. Farmers Irrigation District, 132 Neb. 12,
270 N.W. 835 (1937).

3 See Genetti v. Caterpillar, Inc., 261 Neb. 98, 621 N.W.2d 529 (2001).
3 See id.

38 61-206(1).
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Department has no authority to condemn water or force par-
ties to accept a subordination agreement.*® But nothing in the
condemnation procedures precludes junior appropriators with a
superior agricultural preference right from also challenging the
validity of senior appropriation right. Similarly, nothing in the
appropriation procedures precludes junior appropriators from
seeking a condemnation of the senior appropriation.*’

In short, neither of these statutory procedures is exclusive or
inconsistent. They provide separate means of enforcing separate
water rights. A condemnation proceeding is the Legislature’s
means of protecting an appropriator’s constitutionally superior
preference for water use when relief under the appropriation
procedures is not available.

As this case illustrates, the protection has gaps. The
Department’s issuance of the closing notices to the junior
appropriators despite their preference right leaves the junior
appropriators with limited options that will ensure them con-
tinued access to water: junior appropriators can either initiate
condemnation proceedings and assert their superior preference
right or challenge the validity of the senior appropriation right.
Yet, to hold that junior appropriators must choose between
these procedures would force them into the precarious position
of relinquishing their preference rights to challenge the valid-
ity of a senior appropriation with an inferior preference status.
This interpretation of the statutes would be inconsistent with
preference rights under the Nebraska Constitution. We con-
clude the argument is without merit.

CONCLUSION
We conclude that the junior appropriators’ administrative
proceeding was not moot. The Department’s director therefore
erred in dismissing their hearing request. We remand the cause
to the director for further proceedings.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
WRIGHT, J., participating on briefs.

% See, generally, Hickman v. Loup River Public Power Dist., 173 Neb. 428,
113 N.W.2d 617 (1962).

37 See § 61-206(1).
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1. Declaratory Judgments. An action for declaratory judgment is sui generis;
whether such action is to be treated as one at law or one in equity is to be deter-
mined by the nature of the dispute.

2. Easements: Equity. An adjudication of rights with respect to an easement is an
equitable action.

3. Declaratory Judgments: Equity: Appeal and Error. In reviewing an equity
action for a declaratory judgment, an appellate court decides factual issues de
novo on the record and reaches conclusions independent of the trial court. But
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Appeal from the District Court for Cass County: RANDALL L.
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STEPHAN, J.

This appeal questions whether the owners of property
subject to an ingress/egress easement may prevent the ease-
ment holder from upgrading the surface of a roadway over
the easement in order to preserve the “charm of the area.”
We affirm the judgment of the district court for Cass County
declaring that the easement holder had the right to upgrade
the roadway, where it was not shown that the upgrade
would damage or interfere with the enjoyment of the servi-
ent estate.
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FACTS

Homestead Estates is a subdivision of eight residential lots,
each approximately 5 acres in size, located in Cass County,
Nebraska. Homestead Estates is legally described as the south-
west quarter of the northeast quarter of Section 19, Township
12 North, Range 12 East of the 6th PM. The Homestead Estates
Homeowners Association (the Association) is a Nebraska non-
profit corporation composed of the owners of property within
Homestead Estates.

Homestead Estates was developed by Ronald and Jean
Barnhart in 2004. At that time, the Barnharts also owned the
land legally described as the northwest quarter of the north-
east quarter of Section 19, Township 12 North, Range 12 East
of the 6th P.M. This land is immediately to the north of and
contiguous with the land on which Homestead Estates was
developed. The Barnharts established a 66-foot-wide ingress
and egress easement running along the east side of this prop-
erty, from Homestead Estates on the south to Nebraska State
Highway 66 on the north. This easement is the only means of
access to Homestead Estates. Currently, the easement contains
a gravel road known as Red Barn Road.

The plat for Homestead Estates was filed with the Cass
County register of deeds on June 24, 2004. The easement is
set forth on the plat. The plat specifically notes that the owners
of property within Homestead Estates “agree to contribute to
the maintenance of the ingress and egress easements.” The plat
also contains a reference to separate covenants for Homestead
Estates that were filed with the register of deeds. One of the
covenants specifically references the roadway easement and
provides that the Barnharts would install “a non-hard-surfaced
roadway into the development so as to service all tracts therein.
The road will be rocked initially and at necessary intervals to
[e]nsure safe travel over the same.” The covenant further pro-
vided that the owners of the tracts in Homestead Estates would
“pay their equal share of the cost and expense of maintenance,
repair, upgrading or snow removal on the roadway.”

Appellants, Thomas D. Jones and Michelle L. Peterson-Jones
(the Joneses), purchased their residential property in 2005.
Their home is located on a separate parcel directly east of the
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property on which Red Barn Road is situated; the house itself
is located approximately 150 feet east of the easement. The
parcel on which the Joneses’ home is situated does not include
Homestead Estates or the easement. At the time the Joneses
purchased their residential property, Homestead Estates and the
ingress/egress easement which included Red Barn Road were
in existence and the plat of Homestead Estates had been filed
with the register of deeds.

In September 2006, the Joneses purchased the 40-acre tract
immediately west of their residential property and to the imme-
diate north of Homestead Estates. This is the property over
which the easement runs. This property is undeveloped and is
generally used by the Joneses for recreational purposes.

During the fall of 2006, the Association discussed upgrading
Red Barn Road from a gravel road to some type of asphalt or
harder, smoother surface. The Association obtained three bids
for upgrading the road with asphalt millings. Subsequently, the
Joneses’ counsel made demand upon the Association to “cease
and desist” any upgrade of Red Barn Road. The Association
subsequently filed this declaratory judgment action, seeking a
determination of the respective rights and duties of the parties
with respect to the ingress/egress easement.

A bench trial was held on August 1, 2008. The Joneses testi-
fied that they wanted Red Barn Road to remain gravel, because
they feared an asphalt or other hard-surface road would detract
from the rural setting of their home and cause people to speed
on Red Barn Road. The Joneses also expressed concern for the
safety of their four children and their pets, based upon their
belief that vehicles would travel faster on a hard-surface road-
way. A real estate agent testified that paving the road might
negatively affect the property value of the Joneses’ residence.
An engineer testified about the necessity of properly construct-
ing an asphalt road and the expense of constructing and main-
taining it.

Based upon this evidence, the district court concluded that
the Association had the right to upgrade and maintain Red
Barn Road by installing an asphalt surface. The court deter-
mined that the Joneses’ residential property was not a part of
the servient estate, but was “merely a property located adjacent
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to” the servient estate. The court determined that although the
Joneses also owned the servient estate, they had not shown that
their use of those 40 acres of undeveloped property would be
negatively affected by the upgrade to the easement. The court
also found that the Joneses purchased both the residential prop-
erty and the undeveloped servient estate with full knowledge
of the existence of Homestead Estates and the easement. The
court’s judgment allowed the Association to upgrade Red Barn
Road with “crushed asphalt, asphalt milling, or poured asphalt”
and to “maintain, repair, upgrade, and remove snow from the
roadway” at its expense.
The Joneses filed this timely appeal.

ASSIGNMENTS OF ERROR

The Joneses assign, renumbered, that the district court
erred in (1) finding that the plan to resurface Red Barn Road
was reasonably necessary for the convenient enjoyment of
the servitude, (2) admitting into evidence the covenants for
Homestead Estates, (3) finding that the resurfacing of Red
Barn Road would not unreasonably interfere with the Joneses’
enjoyment of their property, and (4) finding that resurfac-
ing Red Barn Road would not unreasonably damage the
Joneses’ property.

STANDARD OF REVIEW

[1] An action for declaratory judgment is sui generis; whether
such action is to be treated as one at law or one in equity is to
be determined by the nature of the dispute.’

[2,3] An adjudication of rights with respect to an easement
is an equitable action.” In reviewing an equity action for a
declaratory judgment, an appellate court decides factual issues
de novo on the record and reaches conclusions independent of
the trial court.’ But when credible evidence is in conflict on

' City of Ashland v. Ashland Salvage, 271 Neb. 362, 711 N.W.2d 861
(2006); Smith v. City of Papillion, 270 Neb. 607, 705 N.W.2d 584 (2005).

2 See, Bors v. McGowan, 159 Neb. 790, 68 N.W.2d 596 (1955); R & S
Investments v. Auto Auctions, 15 Neb. App. 267, 725 N.W.2d 871 (2006).

3 Mogensen v. Mogensen, 273 Neb. 208, 729 N.W.2d 44 (2007).
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material issues of fact, the court may consider and give weight
to the fact that the trial court observed the witnesses and
accepted one version of the facts over another.*

ANALYSIS
In resolving this dispute, the district court relied upon the
principles set forth in the Restatement (Third) of Property,’
which provides:

Except as limited by the terms of the servitude . . .
the holder of an easement . . . is entitled to use the servi-
ent estate in a manner that is reasonably necessary for
the convenient enjoyment of the servitude. The manner,
frequency, and intensity of the use may change over time
to take advantage of developments in technology and
to accommodate normal development of the dominant
estate or enterprise benefitted by the servitude. Unless
authorized by the terms of the servitude, the holder is
not entitled to cause unreasonable damage to the servient
estate or interfere unreasonably with its enjoyment.

The Joneses rely upon § 4.10 in their appeal. Although we have
not previously adopted or cited this section of the Restatement,
we note that it is consistent with our cases recognizing that
an easement “‘“carries with it by implication the right . . .
of doing whatever is reasonably necessary for the full enjoy-
ment of the easement itself”. . . .””° and that the owner of an
easement “‘may make the way as useable as possible for the
purpose of the right owned so long as he does not increase the
burden on the servient tenement or unreasonably interfere with
the rights of the owner thereof.’”” In keeping with our general
practice of disposing of appeals on the theories which were

4 Id.
5 Restatement (Third) of Property: Servitudes § 4.10 at 592 (2000).

© Ricenbaw v. Kraus, 157 Neb. 723, 728, 61 N.W.2d 350, 355 (1953), quot-
ing Scheeler v. Dewerd, 256 Wis. 428, 41 N.W.2d 635 (1950). Accord 28A
C.J.S. Easements § 196 (2008).

7 Bors v. McGowan, supra note 2, 159 Neb. at 800, 68 N.W.2d at 602.
Accord 25 Am. Jur. 2d Easements and Licenses § 82 (2004).
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presented to the trial court,® we apply the principles stated in
§ 4.10 of the Restatement in our de novo review.

Relying on § 4.10 of the Restatement, the Joneses argue that
the record fails to establish that the resurfacing of Red Barn
Road was reasonably necessary for Homestead Estates’ enjoy-
ment of the servitude. The district court did not make an explicit
finding on this issue. In its order, however, the court noted that
Homestead Estates had developed significantly in the 4 years
since it was initially platted and that traffic had increased over
Red Barn Road as the area further developed. The court also
noted that various residents of Homestead Estates testified that
upgrading the road would improve safety, eliminate potholes,
eliminate dust, and make it easier to remove snow in the win-
ter months.

In addition, the district court noted that the Homestead
Estates covenants that were incorporated in the plat did not
restrict the use of Red Barn Road to that of a rock road, but
instead provided that the roadway could be upgraded. The
Joneses argue that these covenants should not have been admit-
ted into evidence or considered by the district court because
they are not binding on the Joneses. Clearly, the covenants
apply only to owners of property within Homestead Estates,
and as the Joneses are not such owners, the covenants do not
bind them. In the context of the instant case, however, the
district court properly considered the covenants as additional
evidence relating to the issue of whether the upgrade of the
roadway was a reasonable use of the easement by the owners
of residential property within Homestead Estates. Based upon
our de novo review, we conclude that the district court did not
err in implicitly finding that the road upgrade was reasonably
necessary or in relying in part on the covenants in reaching
that finding.

The Joneses’ primary argument is based on the last sen-
tence of § 4.10, which provides that an easement holder is
“not entitled to cause unreasonable damage to the servient

8 See, Schindler v. Walker, 256 Neb. 767, 592 N.W.2d 912 (1999); Reavis v.
Slominski, 250 Neb. 711, 551 N.W.2d 528 (1996).



HOMESTEAD ESTATES HOMEOWNERS ASSN. v. JONES 155
Cite as 278 Neb. 149

estate or interfere unreasonably with its enjoyment.”® Their
general contention at trial was that paving Red Barn Road
would negatively affect the aesthetic value of their rural set-
ting and would result in increased speeding along the road
and thus create safety hazards. The evidence presented by
the Joneses in support of these contentions related almost
exclusively to how paving the road might impact the Joneses’
residential property and their use of it. For example, Michelle
Peterson-Jones testified that the proposed upgrade of Red
Barn Road
certainly would take away from the charm of the area,
and what [the Joneses are] trying to accomplish and what
we like to see out our window. You know, we like to see
that kind of dirt road area, and I . . . absolutely really
would prefer not to see an asphalt road, particularly if it’s
in disrepair.
Likewise, the Joneses’ concern regarding potential speeding on
a resurfaced Red Barn Road was primarily from their perspec-
tive as owners of the land adjacent to the parcel of land which
included the easement.

Section 4.10 however, prohibits only unreasonable damage
to or interference with the “servient estate,” i.e., “[a]n estate
burdened by an easement.”'® As the district court noted and
the parties do not dispute, the easement over which Red Barn
Road runs does not lie on the Joneses’ residential property and
thus, the concerns raised by the Joneses with respect to that
property are not properly considered in the analysis of whether
the upgrade would unreasonably affect the servient estate. The
servient estate at issue in this action is the undeveloped land
owned by the Joneses, and the record is almost entirely silent
as to the effect of the road upgrade on this property. Based
upon our de novo review, we conclude that the Joneses did not
prove that the proposed resurfacing of Red Barn Road would
cause unreasonable damage to the servient estate or interfere
unreasonably with its enjoyment.

° See Restatement, supra note 5, § 4.10 at 592.
10 Black’s Law Dictionary 629 (9th ed. 2009).
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CONCLUSION
For the foregoing reasons, we affirm the judgment of the
district court.
AFFIRMED.
McCorMACK, J., participating on briefs.

JAMES L. SACK, APPELLANT, V. CARLOS CASTILLO, JR.,
DIRECTOR OF NEBRASKA DEPARTMENT OF
ADMINISTRATIVE SERVICES, APPELLEE.

768 N.W.2d 429

Filed July 17, 2009. No. S-08-1278.

1. Summary Judgment. Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose no genuine issue as to any material fact
or as to the ultimate inferences that may be drawn from those facts and that the
moving party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.

3. Judgments: Appeal and Error. When reviewing questions of law, an appel-
late court resolves the questions of law independently of the trial court’s
conclusions.

4. Judgments: Statutes: Appeal and Error. Statutory interpretation is a matter of
law in connection with which an appellate court has an obligation to reach an
independent, correct conclusion irrespective of the determination made by the
trial court.

5. Statutes. To the extent there is conflict between two statutes on the same subject,
the specific statute controls over the general statute.

6. Statutes: Legislature: Intent. Repeal of a statute by implication is not favored
and will not be found unless the Legislature’s intent makes another construction
of the statute untenable.

7. : : . In the absence of clear legislative intent, the construction
of a statute will not be adopted which has the effect of nullifying or repealing
another statute.

8. Statutes. Where general and special provisions of statutes are in conflict, the
general law yields to the special, without regard to priority of dates in enacting
the same.

9. Constitutional Law: Statutes: Presumptions: Proof. Statutes are afforded a
presumption of validity, and the burden of establishing that a statute is unconsti-
tutional is on the one attacking its validity. All reasonable doubts will be resolved
in favor of its constitutionality.
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10. Evidence: Appeal and Error. The exercise of judicial discretion is implicit in
decisions to admit evidence based on relevancy or admissibility, and those deci-
sions will not be overturned by an appellate court in the absence of an abuse
of discretion.

Appeal from the District Court for Lancaster County: Jopr
NELsoN, Judge. Affirmed.

James L. Sack, pro se.

Jon Bruning, Attorney General, and Dale A. Comer for
appellee.

HEeavican, C.J., WRIGHT, CoNNOLLY, GERRARD, STEPHAN,
McCorMAcK, and MILLER-LERMAN, JJ.

HEeavican, C.J.
INTRODUCTION

James L. Sack was employed by the State of Nebraska
from December 9, 1974, through December 29, 2006, when
he retired at the age of 62. Sack brought this claim against
the director of the Department of Administrative Services
(the State). Sack contends he was deprived of property rights
when the State removed 2,786.83 hours of unused sick leave
accrued from December 31, 1988, to December 31, 2005, and
in excess of the statutorily allowable 1,440 hours. Sack also
alleges that he was not paid for 1,174.87 hours of unused sick
leave upon his retirement. Sack claims the statutes requiring
the State to remove unused sick leave in excess of the statutory
maximum, Neb. Rev. Stat. §§ 81-1323 and 81-1324 (Reissue
2008), are unconstitutional because Sack had a vested property
right in his sick leave. Sack further argues that Neb. Rev. Stat.
§§ 81-1320 to 81-1326 (Reissue 2008) are special legislation
and unconstitutional and that the district court erred in admit-
ting legislative history into evidence. We affirm the decision of
the district court.

FACTS
The facts of this case are undisputed. As noted, Sack was

a permanent, full-time employee of the State from December
9, 1974, through December 29, 2006, when he retired at the
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age of 62. Sack was employed as a revenue audit manager
and was not a part of any bargaining unit. Sack claims that his
sick leave balance was reduced by a total of 2,786.83 hours
from December 31, 1988, through December 31, 2005. At the
time of his retirement, Sack’s sick leave balance was 1,566.50
hours, and he was paid for 25 percent of those hours pursuant
to §§ 81-1324 and 81-1325. The statutes governing the accu-
mulation and use of sick leave were in place when Sack was
hired and throughout his employment with the State.

The sick leave provisions that Sack complains of were
enacted as 1973 Neb. Laws, L.B. 340, and have been codi-
fied at §§ 81-1320 to 81-1326. L.B. 340, at §§ 4 to 6, granted
state employees certain sick leave benefits and provided
as follows:

Sec. 4. The sick leave account [of state employees]
shall be balanced as of December 31 each year. Sick leave
shall be cumulative for not more than one thousand four
hundred forty hours.

Sec. 5. All sick leave shall expire on the date of separa-
tion and no employee shall be reimbursed for sick leave
outstanding at the time of termination, except as provided
in this act.

Sec. 6. Each employee who is eligible for retirement
under any existing state or federal retirement system
shall, upon termination of his employment with the state
by reason of retirement or voluntary resignation, in good
standing, be entitled to payment of one-fourth of his
accumulated unused sick leave, with the rate of payment
based upon his regular pay at the time of termination
or retirement.

Although portions of the 1973 bill have been amended, the
pertinent provisions are largely the same and are currently set
out in §§ 81-1323 to 81-1325.

Sack contends that because he ‘“earned” his sick leave,
divesting him of any unused sick leave was a violation of his
property rights. Sack’s argument is based on the premise that
§§ 81-1323 to 81-1325 are in conflict with the Nebraska Wage
Payment and Collection Act. Sack also contends that the stat-
utes which provided for removal of his sick leave are special
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legislation in violation of the Nebraska Constitution and that
the district court erred when it admitted the legislative history
for L.B. 340 into evidence.

ASSIGNMENTS OF ERROR

Sack assigns that the district court erred when it granted the
State’s motion for summary judgment. Sack argues, consoli-
dated and renumbered, that he had a vested right to all earned
sick leave under the Nebraska Wage Payment and Collection
Act and that §§ 81-1320 to 81-1326 constitute special legis-
lation in violation of the Nebraska Constitution. Sack also
assigns as error the district court’s decision to allow as evi-
dence the legislative history for L.B. 340.

STANDARD OF REVIEW

[1] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose no genuine issue as
to any material fact or as to the ultimate inferences that may be
drawn from those facts and that the moving party is entitled to
judgment as a matter of law.!

[2,3] In reviewing a summary judgment, an appellate court
views the evidence in a light most favorable to the party
against whom the judgment is granted and gives such party
the benefit of all reasonable inferences deducible from the
evidence.”? When reviewing questions of law, an appellate court
resolves the questions of law independently of the trial court’s
conclusions.?

[4] Statutory interpretation is a matter of law in connection
with which an appellate court has an obligation to reach an
independent, correct conclusion irrespective of the determina-
tion made by the trial court.*

! Hughes v. Omaha Pub. Power Dist., 274 Neb. 13, 735 N.W.2d 793
(2007).

2 1d.
3 Id.; Eggers v. Rittscher, 247 Neb. 648, 529 N.W.2d 741 (1995).

4 Japp v. Papio-Missouri River NRD, 271 Neb. 968, 716 N.W.2d 707
(2000).



160 278 NEBRASKA REPORTS

ANALYSIS

Sack Does Not HAVE PROPERTY RIGHT
IN His Sick LEAVE

Sack argues that L.B. 340 conflicts with the Nebraska Wage
Payment and Collection Act, Neb. Rev. Stat. §§ 48-1228 to
48-1232 (Reissue 2004). As previously noted, L.B. 340 was
passed in 1973, the year before Sack was hired by the State,
and controls the amount of sick leave that can be accumulated
by state employees. Included in L.B. 340 is a provision that an
employee cannot retain more than 1,440 hours of accumulated
sick leave and that on December 31 of each year, sick leave
is to be balanced to 1,440 hours if the employee has accumu-
lated more.

Sack contends that the Nebraska Wage Payment and
Collection Act, enacted in 1977, superseded L.B. 340 and that
it granted him property rights in his accumulated sick leave.
Because “sick leave” is considered part of fringe benefits
under § 48-1229(3), Sack claims the provisions under L.B. 340
deprive him of the “compensation” that he had ‘“earned.”
According to Sack, L.B. 340 and the Nebraska Wage Payment
and Collection Act constitute a ““‘unilateral employment con-
tract,”” and his accumulated sick leave is “deferred compensa-
tion” due to him at the time of his separation.> Although Sack
acknowledges that he was aware of the sick leave policy as
defined by L.B. 340 at the time he was hired, he contends that
the Nebraska Wage Payment and Collection Act changed the
sick leave policy in 1977 for at-will employees and repealed
the pertinent sections of L.B. 340. We disagree.

[5] Contrary to Sack’s claims, there is no indication that
the Nebraska Wage Payment and Collection Act repealed
L.B. 340. Although the act and L.B. 340 both deal with sick
leave granted to state employees, to the extent there is con-
flict between two statutes on the same subject, the specific
statute controls over the general statute.® Clearly, L.B. 340

5 Brief for appellant at 25-26.

6 Soto v. State, 269 Neb. 337, 693 N.W.2d 491 (2005); Cox Nebraska
Telecom v. Qwest Corp., 268 Neb. 676, 687 N.W.2d 188 (2004).
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is the more specific of the two statutes dealing with accrual
of sick leave. The Nebraska Wage Payment and Collection
Act applies to all employers and any fringe benefits offered.
L.B. 340 applies to state employees’ accrual of sick leave and
provides more detail as to when and how an employee may
accrue sick leave.

[6-8] Furthermore, repeal of a statute by implication is not
favored and will not be found unless the Legislature’s intent
makes another construction of the statute untenable.” As a
result, in the absence of clear legislative intent, the construc-
tion of a statute will not be adopted which has the effect of
nullifying or repealing another statute.® Finally, where general
and special provisions of statutes are in conflict, the general
law yields to the special, without regard to priority of dates
in enacting the same.” There is no indication in the statutes
that the Nebraska Wage Payment and Collection Act repealed
L.B. 340.

We also note that our decision in Loves v. World Ins. Co."
gives employers, including the State, the power to dictate
the conditions under which sick leave can be used. In Loves,
a retiring employee sued for compensation for her accrued
sick time.!" When the employee was hired, there was a pro-
vision in the employee handbook that allowed compensa-
tion for all accrued and unused sick leave upon retirement.
Approximately 8 years before the employee retired, however,
the employer changed its policies to disallow compensation
for unused sick leave.!? This court found that the employment

" See Hammond v. City of Broken Bow, 239 Neb. 437, 476 N.W.2d 822
(1991).

8 Bergan Mercy Health Sys. v. Haven, 260 Neb. 846, 620 N.W.2d 339
(2000); In re Invol. Dissolution of Battle Creek State Bank, 254 Neb. 120,
575 N.W.2d 356 (1998).

° See, Bergan Mercy Health Sys., supra note 8; State v. Roth, 222 Neb. 119,
382 N.W.2d 348 (1986), disapproved on other grounds, State v. Wright,
261 Neb. 277, 622 N.W.2d 676 (2001).

10" Loves v. World Ins. Co., 276 Neb. 936, 758 N.W.2d 640 (2008).
.
2 1d.
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was at will, that the employee had no contract with her
employer, and that there was no indication the employer did
not have the power to change its policies. We stated that the
Nebraska Wage Payment and Collection Act “does not pro-
hibit an employer from providing a sick leave benefit which
may be used only in the event of illness or injury and which
has no monetary value upon termination of employment if it
is not so used.”’® We also found that because the employee
had continued her employment after the change in policies,
she acquiesced to those changes. The same can be said of
Sack, who acknowledges that he was aware of the sick leave
policy when he was hired and that there was no reason for
him to believe that he ought to be treated differently than any
other State employee.

L.B. 340 Is Not UNCONSTITUTIONAL

[9] Sack contends that L.B. 340 is unconstitutional, largely
because the provisions deprive him of a “property right” in his
accumulated sick leave.'* As the State points out, Sack bears
a heavy burden to show that the statute is unconstitutional.
Statutes are afforded a presumption of validity,'> and the burden
of establishing that a statute is unconstitutional is on the one
attacking its validity.'® All reasonable doubts will be resolved
in favor of its constitutionality.'

Sack claims that L.B. 340 is special legislation in violation
of Neb. Const. art. III, § 18, because it applies only to state
employees. According to Sack, §§ 4 to 6 of L.B. 340, codified
at §§ 81-1323 through 81-1325, “arbitrarily and unreasonably
set him and other state employees apart as inferior or second-
class from all other employees in Nebraska that are subject to

3 Jd. at 941, 758 N.W.2d at 644.
Brief for appellant at 32.
15 Bauers v. City of Lincoln, 255 Neb. 572, 586 N.W.2d 452 (1998).

16 See, State ex rel. Stenberg v. Omaha Expo. & Racing, 263 Neb. 991, 644
N.W.2d 563 (2002); Bergan Mercy Health Sys., supra note 8.

17 Soto, supra note 6.
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the [Nebraska] Wage [Payment and Collection] Act and are not
employed by the [S]tate.”'8

Although Sack does not contest the ““‘rational basis’” for
enacting a sick leave policy for state employees, he claims
that the sick leave policy deprives him of his vested right in
his accumulated sick leave.!” In essence, Sack’s argument is
that he was allowed to accumulate more than the statutorily
allowed 1,440 hours but that the State took those accumulated
hours away at the end of each year from 1988 through 2005.
Sack is referring to § 4 of L.B. 340, codified at § 81-1323,
which requires the State to balance each employee’s sick leave
account on December 31 of every year.

In its order, the district court found that L.B. 340 did not
constitute special legislation, because there was no arbitrary or
unreasonable method of classification and it was not a closed
class.?” Sack conceded there was good reason for the State to
create a system for its employees for accumulating and using
sick leave. The class of “state employees” is neither arbitrary
nor closed.

As we noted in Loves, employers have the right to restrict
the use or payment of sick leave. The State, as an employer,
has the right to restrict the use and payment of sick leave for its
own employees. It follows that the class of “state employees”
is not arbitrary. The class is also not closed, because every time
someone begins to work for the State, that individual begins
to accumulate sick leave as provided for under L.B. 340.
Therefore, L.B. 340 does not contain an arbitrary or unreason-
able method of classification, as is required to find that a stat-
ute constitutes special legislation.

Sack’s argument that the statutes deprive him of a contrac-
tual property right also fails. First, the court must consider
whether there has been an impairment of the contract, whether
the actions of the defendant in fact acted as a substantial

'8 Brief for appellant at 34.
Y Id. at 35.
20 See, e.g., Bergan Mercy Health Sys., supra note 8.
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impairment of the contractual relationship, and whether that
impairment was nonetheless permissible and legitimate.?!

Sack agreed to the sick leave plan when he began working
for the State, and he admitted as much in his brief. Sack was
aware that he would not be able to accrue more than 1,440
hours of sick leave, and he was also aware that the sick leave
balancing would occur on December 31 of every year. These
provisions were a part of Sack’s “employment contract” with
the State from the beginning of his employment. Sack can-
not show that the State took anything from him that he was
promised or that his “contract” was impaired. Sack therefore
cannot demonstrate that the State’s formulation of its sick
leave policy was not a permissible, legitimate use of its sov-
ereign power.

DistricT CourT DD NoT ERR IN ADMITTING
LEecisLATIVE HisTory For L.B. 340

Sack argues that the district court erred when it admitted
the legislative history for L.B. 340 into evidence. The State
had offered the legislative history to support its argument that
L.B. 340 was not special legislation.

[10] We have allowed courts to consider legislative history
when determining whether a statute constitutes special legisla-
tion.?? The exercise of judicial discretion is implicit in decisions
to admit evidence based on relevancy or admissibility, and
those decisions will not be overturned by an appellate court in
the absence of an abuse of discretion.” The State concedes that
the statute is unambiguous on its face and that therefore, the
legislative history is not required to interpret it. However, the
State argues that Sack invited the use of the legislative history
when he claimed L.B. 340 was special legislation. We agree,
and find that the district court did not err when it admitted the
legislative history into evidence.

2l See Miller v. City of Omaha, 253 Neb. 798, 573 N.W.2d 121 (1998).
22 Hug v. City of Omaha, 275 Neb. 820, 749 N.W.2d 884 (2008).
23 See Kirchner v. Wilson, 262 Neb. 607, 634 N.W.2d 760 (2001).
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CONCLUSION

We do not find any merit to Sack’s assignments of error.
Sack was aware of the sick leave policy when he was hired
by the State, and he acquiesced to those policies by accepting
continued employment. Furthermore, Sack has not shown that
L.B. 340 is unconstitutional or that he has been deprived of a
property right.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V.
Luis O. BARRANCO, APPELLANT.
769 N.W.2d 343

Filed July 24, 2009. No. S-08-142.
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verdict or is discharged by the court.
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preserve the right to a fair trial by shielding the jury from improper contact by
others and restricting the opportunities for improper conduct by jurors during the
course of their deliberations.
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tion the judge’s impartiality under an objective standard of reasonableness, even
though no actual bias or prejudice was shown.

7. Courts. Vertical stare decisis compels lower courts to follow strictly the decisions
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Appeal from the District Court for Lancaster County: JEFFRE
CHEUVRONT, Judge. Affirmed.

Dennis R. Keefe, Lancaster County Public Defender, and
Robert G. Hays for appellant.

Jon Bruning, Attorney General, and Erin E. Leuenberger for
appellee.
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MILLER-LERMAN, JJ.

GERRARD, J.

Nebraska law provides that in a criminal case, “[w]hen a
case is finally submitted to the jury, they must be kept together
in some convenient place, under the charge of an officer, until
they agree upon a verdict or are discharged by the court.”!
Although this provision can be waived by agreement of the
defendant and the State, it is otherwise mandatory.?

In this case, the district court indicated that although the
defendant had not waived sequestration, the court intended to
allow the jury to separate if a verdict had not been reached
by the end of the day. But the jury actually reached a guilty
verdict the same morning the case was submitted, so it never
separated. Nonetheless, the defendant appeals, claiming the
court erred. Because the law was actually complied with in this
case, we find no reversible error. Therefore, we affirm.

BACKGROUND

Luis O. Barranco was charged by information with one
count of strangulation and one count of domestic assault in the
third degree.’ The matter proceeded to a jury trial in the district
court. Evidence was adduced by the State and Barranco, and
the parties rested.

At the jury instruction conference, Barranco objected to the
court’s proposed jury instruction No. 14, which provided in

' Neb. Rev. Stat. § 29-2022 (Reissue 2008).
2 See State v. Robbins, 205 Neb. 226, 287 N.W.2d 55 (1980).
3 See Neb. Rev. Stat. §§ 28-310.01 and 28-323 (Reissue 2008).
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relevant part that “[i]f you do not agree on a verdict by 5:00
o’clock p.m. each evening, you may recess your deliberations
until 9:00 o’clock a.m. the following working day morning.
When you do separate, during that time, you are not allowed
to discuss this case with anyone, even another juror.” Barranco
objected on the ground that “the law in the State of Nebraska
is the jury is to be kept together until they reach a verdict so 1
would object to the jury being allowed to separate.” The court
overruled the objection.

Because the court’s explanation of its decision is important
to understanding Barranco’s appellate argument, we quote the
judge’s discussion of the subject at some length:

Well, I’ve given this a great deal of thought and the
one thing I noted is that the applicable statute, Section
29-2022 appears to have not been amended since before
1929 and perhaps it hasn’t been amended since sometime
in the 19th century. And arguably when perhaps only men
served as jurors, we are all aware that sequestration can
cause undue hardship to people such as single parents or
parents who are both employed.

Although I don’t think it is up to me to change the
statute and all of us have certain quarrels with statutory
schemes of various types, it is up to the Legislature to
change those. But it seems to me that the statute is not
compatible with modern society and if we excused every-
one from jury service that sequestration could cause a
hardship for, the result certainly would be a jury that’s
not representative of the community. Sequestration results
in hardship and inconvenience to court personnel and
increases dramatically the costs of trials, since our experi-
ence has been that hotels often charge for the rooms even
when they are cancelled.

I’'ve been on the district court bench in excess of 24
years and I’'m generally familiar with the rare sequestra-
tion of juries in other districts in the state and the fact that
private practice criminal defense attorneys in this county
rarely, if ever, request the jury be sequestered except in
the most serious type of cases and even then it is some-
times not done.
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This is a simple case. It involves a Class IV felony and
a Class I misdemeanor."” There has been no publicity and
it is safe to conclude there will be none. There is abso-
lutely no reasonable reason to require that the jur[ors] be
sequestered, which would be a hardship on them.

I am aware of the Robbins case at 205 Neb. 226,0
which was decided in 1980 which was over 27 years ago,
and although I don’t think the Supreme Court would rule
otherwise, they perhaps should be given an opportunity
to revisit the case in view of modern society or if the
court concludes that any change must come from the
Legislature, perhaps the decision of the Supreme Court
denying the trial judge’s discretion to not order sequestra-
tion would serve as an impetus for legislative action.

As stated in Robbins, the statute is aimed to protect the
defendant’s right to a fair trial. Considering the nature of
the charges and the complete lack of publicity or public
interest in this case, I have concluded that sequestration
is not necessary to preserve . . . Barranco’s right to a fair
trial particularly if appropriate, supplemental, cautionary
instructions are given to the jur[ors] if they do not reach a
verdict by the end of the day tomorrow.

So the objection to Instruction 14 will be overruled.

At 8:55 a.m. the following day, before the jury was instructed,
Barranco again objected to the court’s decision not to sequester
the jurors. The court conceded that Barranco’s understanding
of the law was correct, but said that “the court has made a
decision and the court is going to stay with that decision.” The
judge explained:

I don’t know what goes on in the minds of people out in
the state or in other districts. It may be that there is an
undercurrent or a subtle understanding in those districts
that if the defendant does not waive sequestration, that if
the defendant is convicted then when it comes time for
sentencing it would be an adverse situation for the defend-
ant. I have never thought that way. I don’t think I've ever

4 See id.

5 See Robbins, supra note 2.
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let it be known that I would do that and the judges of this
district certainly would never take basically, if you want
to put it that way, take it out on the defendant. . . .

But in any event, I'm not going to send the jury home
to get overnight things right now so your request will
be denied.

Barranco moved for a mistrial and asked the judge to recuse
himself and assign the matter to a different judge. The court
overruled the motions for mistrial and recusal.

Following those rulings, closing arguments were had and
the jury was instructed. Instruction No. 14 was given as quoted
above. The case was submitted to the jury at 10:04 a.m. Court
resumed at 11:20 a.m., at which time the jury returned a verdict
of guilty on the assault charge, but not guilty on the strangula-
tion charge.

The court accepted the verdicts and entered judgment
accordingly. Barranco filed a motion for new trial alleging that
the court’s refusal to sequester the jurors violated his constitu-
tional rights. The court found that because the jury had never
separated, Barranco had not been prejudiced, and overruled
the motion for new trial. Barranco was sentenced to 180 days’
imprisonment. He appeals.

ASSIGNMENT OF ERROR
Barranco assigns that the district court erred in refusing to
sequester the jury during deliberations.

ANALYSIS
[1] As briefly mentioned above, § 29-2022 provides that in
a criminal case,

[wlhen a case is finally submitted to the jury, they
must be kept together in some convenient place, under the
charge of an officer, until they agree upon a verdict or are
discharged by the court. The officer having them in charge
shall not suffer any communication to be made to them,
or make any himself, except to ask them whether they
have agreed upon a verdict, unless by order of the court;
nor shall he communicate to anyone, before the verdict
is delivered, any matter in relation to the state of their
deliberations. If the jury are permitted to separate during



170 278 NEBRASKA REPORTS

the trial, they shall be admonished by the court that it is
their duty not to converse with or suffer themselves to be
addressed by any other person on the subject of the trial,
nor to listen to any conversation on the subject; and it is
their duty not to form or express an opinion thereon until
the cause is finally submitted to them.

We have explained that under § 29-2022, the defendant has the

right to have the jury kept together until the jury agrees upon a

verdict or is discharged by the court.®

[2,3] The basic purpose of § 29-2022 is to preserve the right
to a fair trial by shielding the jury from improper contact by
others and restricting the opportunities for improper conduct by
jurors during the course of their deliberations.” In the absence
of express agreement or consent by the defendant, a failure to
comply with § 29-2022 by permitting the jurors to separate
after submission of the case is erroneous, creates a rebuttable
presumption of prejudice, and places the burden upon the
prosecution to show that no injury resulted.® Consequently, the
issue is whether there was improper contact or communication
with or by the jurors during separation which resulted in preju-
dice to the defendant.’

Obviously, there was no prejudice in this case. More funda-
mentally, the court did not fail to comply with § 29-2022. The
record establishes that after the case was submitted, the jurors
were kept together until they agreed upon a verdict. Whatever
the district court’s intentions might have been, the requirements
of § 29-2022 were met in this case. Barranco does not argue
otherwise—he does not argue that the jury actually separated
after the case was submitted or that the giving of instruction
No. 14 was somehow prejudicial. Nor is any prejudice from the
giving of instruction No. 14 apparent, given that it is substan-
tially the same as the pattern instruction that is given in cases
where sequestration is waived.'”

¢ See State v. Bao, 263 Neb. 439, 640 N.W.2d 405 (2002).
7 Robbins, supra note 2.

8 Bao, supra note 6; Robbins, supra note 2.

° 1d.

10°See NJI2d Crim. 9.0.
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[4,5] Instead, Barranco argues that the court’s intended
refusal to sequester the jury constitutes structural error, requir-
ing reversal. Structural errors are errors so affecting the frame-
work within which the trial proceeds that they demand auto-
matic reversal.!' They are distinguished from trial errors, which
generally occur during the presentation of the case to the jury
and may therefore be quantitatively assessed in the context of
other evidence presented in order to determine whether they
were harmless beyond a reasonable doubt.!?

We have clearly established that failure to comply with
§ 29-2022 does not demand reversal if the defendant was not
prejudiced.”® As we understand Barranco’s argument, he is
trying to distinguish between simple failure to comply with
§ 29-2022 and deliberate refusal to do so. There is no basis for
such a distinction, but more importantly, as explained above,
§ 29-2022 was actually complied with in this case. The court
may have intended to disobey § 29-2022, but it never actually
happened. The distinction between structural and trial error is
not implicated when no error is actually committed.

Barranco also argues that trial before a judge who is not
impartial constitutes structural error. We agree.'* But Barranco
has not assigned error to the court’s denial of his motion to
recuse, nor does he direct us to anything in the record reflect-
ing an actual bias against him. In fact, he concedes that this
case involves neither a personal animosity toward the defend-
ant or his attorney nor any conflict of interest; instead, he
asserts that “this case involves judicial bias which is based
upon the judge’s personal disagreement with the law he is
charged with enforcing.”"®

[6] But under the standard we have articulated for evalu-
ating a trial judge’s alleged bias, the question is whether a

' See State v. McKinney, 273 Neb. 346, 730 N.W.2d 74 (2007), cert. denied
552 U.S. 1065, 128 S. Ct. 715, 169 L. Ed. 2d 560.

12 See id.
13 See, Bao, supra note 6; Robbins, supra note 2.
4 See McKinney, supra note 11.

15 Brief for appellant at 29.
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reasonable person who knew the circumstances of the case
would question the judge’s impartiality under an objective
standard of reasonableness, even though no actual bias or prej-
udice was shown.'® The court’s disagreement with § 29-2022
and our application of it does not suggest that the court was not
impartial toward the parties. The court’s reasoning, although
inconsistent with precedent, clearly articulated the court’s
belief that strict enforcement of § 29-2022 was not essential
to Barranco’s right to a fair trial. And there is no basis on this
record to conclude that he actually received anything less than
a fair trial.

[7.8] Obviously, we cannot countenance the court’s con-
duct. Some of the court’s concerns about whether § 29-2022
remains sound policy in the context of modern trial practice
may certainly be worthy of further debate. Nonetheless, this is
fundamentally a question of public policy, and it is the func-
tion of the Legislature through the enactment of statutes to
declare what is the law and public policy of this state.'” Our
decisions applying § 29-2022 are grounded in the plain lan-
guage of the statute,'® which we are not at liberty to change."
Vertical stare decisis compels lower courts to follow strictly
the decisions rendered by higher courts within the same
judicial system,? and the most fundamental underpinning of
our judicial system is the law, not the personal beliefs of the
men and women who are privileged to serve as judges.”! A
judge who disagrees with a statute or a decision of a higher
court may express that disagreement, but must do so in a way
that is consistent with his or her obligation to do what the
law requires.

But in this case, regardless of the district court’s intentions,
no error actually occurred. And the court’s expression of its

16 See State v. Pattno, 254 Neb. 733, 579 N.W.2d 503 (1998).

17 See State v. Gales, 269 Neb. 443, 694 N.W.2d 124 (2005).

18 See, Bao, supra note 6; Robbins, supra note 2.

19 See State v. Warriner, 267 Neb. 424, 675 N.W.2d 112 (2004).
20 State v. Hausmann, 277 Neb. 819, 765 N.W.2d 219 (2009).

2l State v. Nichols, 8 Neb. App. 654, 600 N.W.2d 484 (1999).
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disagreement with § 29-2022 neither harmed Barranco nor
suggested any bias against him. Therefore, we find Barranco’s
sole assignment of error to be without merit.

CONCLUSION
For the foregoing reasons, the judgment of the district court
is affirmed.
AFFIRMED.
HEeavican, C.J., not participating.
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MILLER-LERMAN, J.
NATURE OF CASE

Michael J. Gunther appeals the denial of his motion for
postconviction relief without an evidentiary hearing. On
appeal, Gunther claims that he received ineffective assistance
of standby counsel at his trial, entitling him to postconviction
relief. Because we conclude that the standby counsel issue does
not raise a constitutional claim, we affirm the denial of post-
conviction relief without an evidentiary hearing.

STATEMENT OF FACTS

At his trial in 2005, Gunther waived his right to counsel
and elected to represent himself. The district court for Sarpy
County ordered standby counsel to be available to assist him.
Gunther was convicted by a jury of first degree murder and use
of a firearm to commit a felony. The court sentenced Gunther
to life imprisonment without parole on the murder conviction
and to imprisonment for 10 to 20 years on the firearm convic-
tion and ordered the sentences to be served consecutively.

Gunther was represented by counsel on direct appeal to this
court. On appeal, Gunther asserted, inter alia, that the district
court erred in allowing him to waive his right to counsel and
to proceed to trial on his own. We rejected his assignments
of error and affirmed his convictions and his sentence on the
firearm conviction, but we found error in his sentence of life
imprisonment without parole on the murder conviction, and we
remanded the cause with directions to sentence Gunther to life
imprisonment on the murder conviction. State v. Gunther, 271
Neb. 874, 716 N.W.2d 691 (2006).

On April 22, 2008, Gunther filed a pro se motion for post-
conviction relief. Gunther alleged four grounds for relief: (1)
that he was denied a meaningful direct appeal, (2) that the trial
court conducted an improper competency evaluation, (3) that
he was provided ineffective assistance of standby counsel at
trial, and (4) that the trial court committed judicial misconduct
in various respects. Gunther requested an evidentiary hearing
and appointment of postconviction counsel.

The district court denied Gunther’s motion for postconvic-
tion relief without an evidentiary hearing and did not appoint
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postconviction counsel. Regarding Gunther’s first ground for
relief, the court found that Gunther had had his direct appeal
to this court. Regarding Gunther’s second ground for relief, the
court found that issues regarding the competency evaluation
were discussed in this court’s opinion on direct appeal and that
the procedure was “approved” by this court. The court also
found that even if the specific competency evaluation issue
raised by Gunther was not addressed in the opinion, the issue
could have and should have been raised in the direct appeal
and was therefore procedurally barred in this postconviction
action. Regarding Gunther’s third ground for relief, the court
found that Gunther elected to represent himself at trial; that on
direct appeal, this court found his waiver of counsel to be valid
and noted no plain error with respect to standby counsel; and
that Gunther elected to bear the risks inherent in choosing to
represent himself. Regarding Gunther’s final ground for relief,
the court found that all the issues raised by Gunther regarding
alleged judicial misconduct could have been raised on direct
appeal and that this court found those issues that were raised
on direct appeal lacked merit. The court concluded that the
judicial misconduct issues were procedurally barred in this
postconviction action.

Gunther appeals the denial of his motion for postconviction
relief. Gunther is represented by counsel in this appeal.

ASSIGNMENT OF ERROR
Gunther asserts that the district court erred in failing to find
that he received ineffective assistance of standby counsel at
trial and in therefore denying his motion for postconviction
relief without an evidentiary hearing.

STANDARDS OF REVIEW
[1] A defendant requesting postconviction relief must estab-
lish the basis for such relief, and the district court’s findings

will not be disturbed unless they are clearly erroneous. State v.
Jackson, 275 Neb. 434, 747 N.W.2d 418 (2008).

ANALYSIS
We note first that although Gunther makes the global asser-
tion that the court erred in denying his motion for postconviction
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relief without an evidentiary hearing, Gunther’s arguments in
his brief are limited to only one of his claims for relief: that
he was provided ineffective assistance of standby counsel at
trial. Gunther made no argument either in his brief or at oral
argument with regard to the direct appeal and judicial mis-
conduct issues. At oral argument, Gunther made arguments
with regard to the competency evaluation issue but he did not
specifically assign error or specifically argue the issue in his
brief. To be considered by an appellate court, an error must be
both specifically assigned and specifically argued in the brief
of the party asserting the error. Malchow v. Doyle, 275 Neb.
530, 748 N.W.2d 28 (2008). We therefore do not address the
other claims for postconviction relief which Gunther alleged in
his petition.

Gunther argues that the district court erred when it rejected
his claim that he received ineffective assistance of standby
counsel at trial. As explained below, we conclude that Gunther’s
claim of ineffective assistance of standby counsel as alleged in
this case does not assert a constitutional ground for postconvic-
tion relief and that therefore, the district court did not err when
it denied relief without an evidentiary hearing.

In his motion for postconviction relief, Gunther asserted
that he was denied effective assistance of counsel due to the
failings of his standby trial counsel. Gunther generally asserted
that standby counsel was ineffective for failing to make objec-
tions or advise Gunther to make objections at appropriate
times. Gunther’s allegations of ineffective assistance of coun-
sel are limited to allegations regarding the performance of
counsel as standby counsel; Gunther did not allege ineffective
assistance of counsel prior to the time he waived his right
to counsel.

[2] In a motion for postconviction relief under the Nebraska
Postconviction Act, Neb. Rev. Stat. §§ 29-3001 through
29-3004 (Reissue 2008), the defendant must allege facts which,
if proved, constitute a denial or violation of his or her rights
under the U.S. or Nebraska Constitution, causing the judgment
against the defendant to be void or voidable. State v. Jim, 275
Neb. 481, 747 N.W.2d 410 (2008). The question therefore is
whether Gunther’s allegations that standby counsel provided
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ineffective assistance, if proved, would constitute a denial
or violation of his constitutional rights. We conclude that
Gunther’s allegations would not constitute the denial or viola-
tion of his constitutional rights entitling him to postconvic-
tion relief.

[3] A claim for ineffective assistance of counsel in a post-
conviction action generally arises from the right to coun-
sel secured by the 6th and 14th amendments to the U.S.
Constitution and Neb. Const. art. I, § 11. However, we noted
in Gunther’s direct appeal that a “defendant who elects to
represent himself or herself cannot thereafter complain that
the quality of his or her own defense amounted to a denial
of effective assistance of counsel.”” State v. Gunther, 271
Neb. 874, 888, 716 N.W.2d 691, 704 (2006) (citing Faretta
v. California, 422 U.S. 806, 95 S. Ct. 2525, 45 L. Ed. 2d
562 (1975)). See, Wilson v. Parker, 515 F.3d 682, 696 (6th
Cir. 2008) (“[IJogically, a defendant cannot waive his right
to counsel and then complain about the quality of his own
defense”); Williams v. Stewart, 441 F.3d 1030, 1047 n.6 (9th
Cir. 2006) (“[h]aving failed to show that his decision to repre-
sent himself was involuntary, [defendant] cannot claim that he
was denied the effective assistance of counsel at trial’”’). When
one validly waives one’s constitutional right to counsel, he or
she cannot thereafter seek postconviction relief based on the
denial or violation of that constitutional right.

In this case, Gunther’s request to represent himself was
granted. The decision to represent oneself is a choice exercised
by a defendant, and the appointment of standby counsel to assist
a pro se defendant is within the discretion of the trial court.
State v. Wilson, 252 Neb. 637, 564 N.W.2d 241 (1997); State
v. Green, 238 Neb. 328, 470 N.W.2d 736 (1991). It has been
stated and we agree that “a pro se defendant does not enjoy an
absolute right to standby counsel” and “a defendant does not
have a right to standby counsel of his own choosing.” U.S. v.
Webster, 84 F.3d 1056, 1063 (8th Cir. 1996). See, also, U.S. v.
Einfeldt, 138 F.3d 373, 378 (8th Cir. 1998) (“[t]here is no con-
stitutional right to hybrid representation” in which defendant
represents himself or herself but is assisted by standby counsel
on technical aspects of trial such as objections).
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[4] Relief afforded under the Nebraska Postconviction Act,
§§ 29-3001 through 29-3004, is limited to the denial or vio-
lation of constitutional rights. Although we have not previ-
ously analyzed it, the issue of whether standby counsel’s
performance is subject to the constitutional right to effective
assistance of counsel has been considered by other courts.
In this regard, we note that various federal courts have rea-
soned that a defendant cannot assert a federal constitutional
violation based on ineffective assistance of standby counsel.
E.g., Simpson v. Battaglia, 458 F.3d 585, 597 (7th Cir. 2006)
(“inadequacy of standby counsel’s performance, without the
defendant’s relinquishment of his [right to self-representation],
cannot give rise to an ineffective assistance of counsel claim
under the Sixth Amendment”); U.S. v. Schmidt, 105 F.3d 82,
90 (2d Cir. 1997) (“[a]bsent a constitutional right to standby
counsel, a defendant generally cannot prove standby counsel
was ineffective”); Johnson v. Quarterman, 595 F. Supp. 2d
735, 750 (S.D. Tex. 2009) (“[a]lthough the court may appoint
standby counsel to assist a pro se defendant, there is no con-
stitutional right to the effective assistance of such counsel”).
We agree with the reasoning of the foregoing federal authori-
ties and numerous similar cases not cited here which conclude
that there is no federal Sixth Amendment constitutional right
to effective assistance of standby counsel. We adopt such
reasoning and, by extension, now hold that there is no right
to effective assistance of standby counsel under Neb. Const.
art. I, § 11.

For completeness, we note that the Court of Appeals for the
Second Circuit recognized a possible exception to the general
rule that there is no constitutional claim for ineffective assist-
ance of standby counsel. The court stated, “Perhaps in a case
where standby counsel held that title in name only and, in fact,
acted as the defendant’s lawyer throughout the proceedings,
we would consider a claim of ineffective assistance of standby
counsel.” U.S. v. Schmidt, 105 F.3d at 90. Gunther, however,
makes no allegation or argument that standby trial counsel
effectively acted as his lawyer after he waived his right to
counsel. In Gunther’s direct appeal, we noted that
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the record clearly demonstrates that although standby
counsel was present and advised Gunther at times during
the trial, Gunther was allowed to control the organization
and content of his own defense, make his own motions,
argue points of law, participate in voir dire, question wit-
nesses, and address the court and the jury at appropriate
points in the trial.
State v. Gunther, 271 Neb. 874, 890, 716 N.W.2d 691, 704
(2006). Therefore, in this case, we are not required to deter-
mine whether the potential exception mentioned by the Second
Circuit exists for cases where standby counsel effectively acted
as counsel.

Because Gunther elected to represent himself and waived
his constitutional right to counsel, Gunther’s allegations of
ineffective assistance of counsel serving only as standby
counsel would not constitute an infringement of his constitu-
tional rights to effective assistance of counsel under the U.S.
or Nebraska Constitution. Under the Nebraska Postconviction
Act, §§ 29-3001 through 29-3004, an evidentiary hearing
on a motion for postconviction relief must be granted when
the motion contains factual allegations which, if proved,
constitute an infringement of the movant’s rights under the
U.S. or Nebraska Constitution. State v. Jim, 275 Neb. 481,
747 N.W.2d 410 (2008). However, if the motion alleges
only conclusions of fact or law, or the records and files in
the case affirmatively show that the movant is entitled to no
relief, no evidentiary hearing is required. /d. Gunther alleges
only conclusions that standby counsel, who is not alleged
to have in fact served as trial counsel, provided ineffective
assistance of standby counsel. Such allegations, if proved,
would not entitle Gunther to postconviction relief, and the
district court did not err in rejecting such claims without an
evidentiary hearing.

CONCLUSION
We conclude that the district court did not err when it
concluded that Gunther’s claims of ineffective assistance of
standby counsel do not constitute a denial or violation of
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constitutional rights and would not entitle him to postconvic-
tion relief. We therefore affirm the court’s denial of postcon-
viction relief without an evidentiary hearing.

AFFIRMED.
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JAMES A. LASU, APPELLEE.
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Filed July 24, 2009.  No. S-08-841.
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GERRARD, J.

James A. Lasu was charged with tampering with physical
evidence' after he attempted to discard a bag of marijuana, in
an apparent attempt to prevent a police officer from finding it
on his person. The question presented in this case is whether
an individual commits the offense of tampering with physical
evidence if he discards contraband without making an active
attempt to conceal or destroy it.

BACKGROUND

Eric Olsen, a patrol officer with the Grand Island Police
Department, testified that on November 24, 2007, he and
another officer responded to a report of an assault in the park-
ing lot of a gas station. After Olsen had been there for about
10 minutes, Lasu and another person arrived. Lasu had a lac-
eration on his face and said he had been assaulted. The other
officer asked Lasu about a plastic bag that was sticking out
of Lasu’s pocket. Lasu removed the bag from his pocket, and
it contained a small amount of marijuana. Lasu gave Olsen
the small bag of marijuana, then said he wanted to go to the
bathroom and also buy a pack of cigarettes. Lasu went into the
store, with Olsen following.

Olsen testified that as Lasu rounded the corner toward
the cigarettes, Lasu reached into his right cargo pocket and
removed another, larger bag of marijuana, which had not been
visible before. Lasu threw the bag into a large cardboard bin
of snack foods, and it landed on top. Lasu did not attempt to
conceal the bag in the bin. Olsen immediately retrieved the bag
and arrested Lasu.

Lasu was charged by information with one count of posses-
sion of more than an ounce but less than a pound of marijuana

! See Neb. Rev. Stat. § 28-922(1)(a) (Reissue 2008).
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and one count of tampering with physical evidence. Section
28-922(1)(a) provides that a person commits the offense of
tampering with physical evidence if, believing that an official
proceeding is pending or about to be instituted, he “[d]estroys,
mutilates, conceals, removes, or alters physical evidence with
the intent to impair its verity or availability in the pending or
prospective official proceeding.”

Lasu filed a plea in abatement, which was submitted to the
district court on the record that had been made at a preliminary
hearing. The court found that Lasu did not “conceal” the mari-
juana, because he made no attempt to hide it in the bin into
which it had been thrown. The court also found that while Lasu
arguably “removed” the marijuana, the removal did not impair
its verity or availability. And the court reasoned that while Lasu
might have believed that an official proceeding was pending or
about to be instituted with respect to the assault or the small
bag of marijuana, he had no knowledge of any potential pro-
ceeding relating to the large bag of marijuana, because it had
not yet been discovered.

Finding the evidence insufficient to show that an offense had
been committed, the court sustained Lasu’s plea in abatement
and discharged him on the count of tampering with physical
evidence. The State filed notice of its intent to appeal, and
this error proceeding was docketed in the Nebraska Court of
Appeals.? We moved the error proceeding to our docket pur-
suant to our authority to regulate the dockets of this court and
the Court of Appeals.’

ASSIGNMENTS OF ERROR
The State assigns that the district court erred in sustaining
Lasu’s plea in abatement and discharging him on the charge of
tampering with physical evidence.

STANDARD OF REVIEW
[1] This case turns on the meaning of § 28-922(1)(a). The
meaning of a statute is a question of law, on which an appellate

2 See Neb. Rev. Stat. § 29-2315.01 (Reissue 2008).
3 See Neb. Rev. Stat. § 24-1106(3) (Reissue 2008).
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court has an obligation to reach an independent conclusion
irrespective of the decision made by the court below.*

ANALYSIS
[2-4] This error proceeding arises from a plea in abatement.
A plea in abatement can be made when there is a defect in the
record which can be established only by extrinsic evidence.’
A plea in abatement is used to challenge the sufficiency of the
evidence at a preliminary hearing.® To resist a challenge by a
plea in abatement, the evidence received by the committing
magistrate need show only that a crime was committed and that
there is probable cause to believe that the accused committed
it.” The evidence need not be sufficient to sustain a verdict of
guilty beyond a reasonable doubt.®
In this case, there is no question that Lasu was the individual

who committed the allegedly criminal act. Therefore, the issue
is simply whether the evidence was sufficient to show that
Lasu committed the crime of tampering with physical evidence.
Section 28-922(1) provides:

A person commits the offense of tampering with physical

evidence if, believing that an official proceeding is pend-

ing or about to be instituted and acting without legal right

or authority, he:

(a) Destroys, mutilates, conceals, removes, or alters
physical evidence with the intent to impair its verity
or availability in the pending or prospective official
proceeding . . . .

It is not disputed that Lasu was without legal right or author-
ity to dispose of physical evidence and that the marijuana

4 See State v. Arterburn, 276 Neb. 47, 751 N.W.2d 157 (2008).

> See, Neb. Rev. Stat. § 29-1809 (Reissue 2008); State v. Loyd, 269 Neb.
762, 696 N.W.2d 860 (2005).

6 See, State v. Hill, 255 Neb. 173, 583 N.W.2d 20 (1998); State v. Lehman,
203 Neb. 341, 278 N.W.2d 610 (1979); State v. Franklin, 194 Neb. 630,
234 N.W.2d 610 (1975).

7 See State v. Bottolfson, 259 Neb. 470, 610 N.W.2d 378 (2000).
8 1d.
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was “physical evidence” within the meaning of the statute.’
And we do not agree with the district court’s conclusion that
the evidence was insufficient to show that Lasu believed an
official proceeding was about to be instituted. It is reasonable
to infer that Lasu threw away his marijuana because he was
afraid of being arrested and searched—in fact, it is hard to
imagine another reasonable explanation for his actions.'* It is
also apparent that Lasu did not destroy, mutilate, or alter the
evidence when he discarded it, or do anything that would affect
its verity.

The remaining question is whether, when Lasu discarded the
evidence, he concealed or removed it with the intent to impair
its availability. In that regard, courts considering effectively
identical statutory language have uniformly concluded that
when a defendant merely drops, throws down, or abandons
evidence in the presence of law enforcement, such conduct will
not sustain a conviction for tampering with physical evidence.!!
Those courts have drawn a distinction between concealing evi-
dence and merely abandoning it."” It has also been noted that
if the felony offense of tampering with evidence is extended
to circumstances such as these, it would apply to practically
any person in possession of contraband who took steps to pre-
vent it from being discovered."? This would have the effect of

©

See § 28-922(2).

See, e.g., Timberlake v. U.S., 758 A.2d 978 (D.C. 2000); Lumpkin v. State,
129 S.W.3d 659 (Tex. App. 2004).

" See, In re Juvenile 2003-187, 151 N.H. 14, 846 A.2d 1207 (2004); Com.
v. Delgado, 544 Pa. 591, 679 A.2d 223 (1996); Evans v. State, 997 So. 2d
1281 (Fla. App. 2009); In re M.F., 315 1ll. App. 3d 641, 734 N.E.2d 171,
248 IlI. Dec. 463 (2000); Hollingsworth v. State, 15 S.W.3d 586 (Tex. App.
2000); Vigue v. State, 987 P.2d 204 (Alaska App. 1999); State v. Sharpless,
314 N.J. Super. 440, 715 A.2d 333 (1998); State v. Patton, 898 S.W.2d
732 (Tenn. Crim. App. 1994). See, also, State v. Jones, 983 So. 2d 95 (La.
2008) (collecting cases).

See, Delgado, supra note 11; Evans, supra note 11; Patton, supra note
11.

See, e.g., Delgado, supra note 11; Vigue, supra note 11; Sharpless, supra
note 11; Patton, supra note 11.

1C
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converting misdemeanor possession crimes into felonies, with-
out a clear legislative directive to do so.'

[5-8] We find those courts’ reasoning to be persuasive,
and likewise hold that the crime of tampering with physi-
cal evidence, as defined by § 28-922(1)(a), does not include
mere abandonment of physical evidence in the presence of
law enforcement. In reaching that conclusion, we are mindful
of the “fundamental principle” of statutory construction that
requires penal statutes to be strictly construed.’® And in reading
a statute, a court must determine and give effect to the purpose
and intent of the Legislature as ascertained from the entire
language of the statute considered in its plain, ordinary, and
popular sense.'® To “conceal” or “remove” physical evidence,
in this context, is to act in a way that will prevent it from being
disclosed or recognized.'” We decline to extend that statutory
language to cover circumstances in which the evidence at issue
was made more apparent, not less.

In that respect, this situation is easily distinguishable from
cases in which a defendant’s method of disposing of evidence
would also have the effect of making its recovery impossible—
for instance, swallowing drugs,'® throwing them into a drain,"
or scattering powder cocaine out the window of a speeding
car.?® Nor is this a case in which the defendant placed evidence
where it was unlikely to be discovered.?!

Instead, Lasu placed the evidence where it was quite likely
to be discovered, even if he hoped that it might be less asso-
ciated with him. It is important not to confuse his intentions
with his physical actions.?> Even if Lasu meant to make it more

14 See id.

15 State v. Hamik, 262 Neb. 761, 769, 635 N.W.2d 123, 130 (2001).

16 State v. Rieger, 270 Neb. 904, 708 N.W.2d 630 (2006).

See In re Juvenile 2003-187, supra note 11.

See, Timberlake, supra note 10; Lumpkin, supra note 10.

19 See Hayes v. State, 634 So. 2d 1153 (Fla. App. 1994).

20 See State v. Mendez, 175 N.J. 201, 814 A.2d 1043 (2002).

2 See State v. Daoud, 158 N.H. 334, 965 A.2d 1136 (2009).

22 See, In re Juvenile 2003-187, supra note 11; In re M.F., supra note 11.
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difficult to find the contraband and connect it to him, he did
not remove it from the scene of the possessory offense, nor
did he actually conceal it when he abandoned it.** He made the
evidence easier to find, even if it was not found on him. All
Lasu attempted to conceal was the fact of his possession of the
evidence—not the evidence itself.

And we note that the possessory offense with which Lasu
was charged, possession of more than an ounce but less than a
pound of marijuana, was at the time of the offense a Class IIIA
misdemeanor, punishable by a maximum of 7 days’ imprison-
ment, a $500 fine, or both.>* Tampering with physical evidence,
however, is a Class IV felony, punishable by a maximum of
5 years’ imprisonment, a $10,000 fine, or both.” It would be
contrary to our basic principles of statutory construction, and
to common sense, to conclude that a misdemeanor possession
of marijuana would become a Class IV felony because the
defendant drops the contraband in plain view.

In the absence of a clear legislative directive that the crime
of tampering with evidence extends to circumstances such as
these, we conclude that it does not. Lasu may have abandoned
physical evidence, intending to prevent it from being found on
his person—but he neither concealed nor removed it from the
scene of the crime, nor did he do anything that would prevent
its recovery. Therefore, the district court correctly concluded
that Lasu did not violate § 28-922(1)(a).

CONCLUSION
The evidence was not sufficient to establish that Lasu com-
mitted the crime of tampering with physical evidence, and
the district court correctly granted his plea in abatement. The
State’s exception to that ruling is overruled.
EXCEPTION OVERRULED.

2 See id.

24 See Neb. Rev. Stat. §§ 28-416(11) (Cum. Supp. 2006) and 28-106 (Reissue
2008).

25 See § 28-922(3) and Neb. Rev. Stat. § 28-105 (Cum. Supp. 2002).
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Heavican, C.J.
INTRODUCTION

This case centers on a dispute between Children’s Hospital
(Children’s), located in Omaha, Nebraska, and the Nebraska
Department of Health and Human Services (DHHS) over
reimbursements to Children’s from the Nebraska Medical
Assistance Program, also known as NMAP (Medicaid).
The question presented by this appeal is whether the ser-
vices provided to two Children’s patients in the hospital’s
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hematology/oncology clinic located in the “Scott Pavilion” are
“hospital outpatient services,” properly billed on “Form CMS-
1450,” or are physician clinic-type services, which should be
billed on “Form CMS-1500.” This distinction matters because
Medicaid reimburses expenses for hospital services on a cost-
to-charge percentage, while expenses for practitioner services
are reimbursed via a fixed fee schedule. We conclude the dis-
trict court employed an incorrect legal test in concluding that
the services were physician clinic-type services. Accordingly,
we reverse the decision and remand the cause to the district
court with directions.

BACKGROUND
Scott Pavilion.

The Scott Pavilion is a four-story building located on the
campus of Children’s and is connected to the hospital via a
lobby and a skywalk. The Scott Pavilion is owned and operated
by Children’s, and all nonphysician personnel providing treat-
ment or support in this facility are employees of Children’s.
Children’s provides all supplies necessary for treatment and
evaluation of patients seen in the Scott Pavilion, and all patient
care services delivered there are delivered under license of
Children’s. In addition, the patient care services delivered in
the Scott Pavilion are subject to and governed by the Children’s
“Quality Assurance and Utilization Review Oversight.” All
outpatient services provided in the Scott Pavilion are surveyed
and reviewed in connection with the accreditation of Children’s
by the “Joint Commission on Accreditation of Healthcare
Organization,” a national organization.

Patients and Procedures.

D.P. and E.M. are two pediatric patients who received medi-
cally necessary hematology or oncology services in the hema-
tology/oncology clinic at the Scott Pavilion. No doctor was
directly involved in the treatment of either D.P. or E.M. with
respect to the services relevant to this appeal.

After providing services to D.P. and E.M., Children’s billed
Medicaid for the services on Form CMS-1450, which provides
for the submission of claims for institutional services. With
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respect to D.P., certain claims were denied, at least in part, with
the notation that “‘[playment [was] adjusted due to a submis-
sion/billing error(s).”” Other claims for laboratory work were
paid as outpatient hospital services.

With respect to E.M., who received chemotherapy,
DHHS denied certain claims, at least in part, again noting
that “‘[playment [was] adjusted due to a submission/bill-
ing error(s)’” and further noting that Children’s had used an
“‘[i]ncorrect claim form/format for this service.”” Still other
claims were denied with DHHS noting that “‘[pJayment is
denied when performed/billed by this type of provider’” and
that “‘[t]his provider type/provider specialty may not bill this
service.”” As with D.P.,, claims for laboratory work were paid
as outpatient hospital services.

Procedural History.

Following the denial of these claims and subsequent negotia-
tions and discussions between the parties, Children’s appealed
the denials to DHHS under the Administrative Procedure
Act. DHHS upheld the denials, and Children’s appealed to
the district court. The district court affirmed the decision of
DHHS, concluding that the Scott Pavilion was properly clas-
sified as a “healthcare practitioner facility,” which is excluded
from the definition of the term “hospital,” and that thus,
the services delivered were not “hospital outpatient services.”
Children’s appeals.

ASSIGNMENT OF ERROR
Children’s assigns, restated and consolidated, that the district
court erred in concluding that the hematology/oncology clinic
at the Scott Pavilion delivered physician clinic-type, and not
institutional/outpatient, services and that accordingly, Children’s
should have submitted its claims on Form CMS-1500, the form
for practitioner services.

STANDARD OF REVIEW
[1] A judgment or final order rendered by a district court in
a judicial review pursuant to the Administrative Procedure Act
may be reversed, vacated, or modified by an appellate court for
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errors appearing on the record. When reviewing an order of a
district court under the Administrative Procedure Act for errors
appearing on the record, the inquiry is whether the decision
conforms to the law, is supported by competent evidence, and
is neither arbitrary, capricious, nor unreasonable.!

[2] Whether a decision conforms to law is by definition
a question of law, in connection with which an appellate
court reaches a conclusion independent of that reached by the
lower court.?

[3] To the extent that the meaning and interpretation of
statutes and regulations are involved, questions of law are
presented, in connection with which an appellate court has an
obligation to reach an independent conclusion irrespective of
the decision made by the court below.?

ANALYSIS

The issue presented by this appeal is whether services
delivered at the Scott Pavilion were outpatient or practitioner
services and, accordingly, what form should be used for bill-
ing those services. Children’s contends that these services
were ‘“hospital outpatient services” and billed DHHS for
those services on Form CMS-1450, the form used by institu-
tions. However, DHHS argues that the hematology/oncology
clinic at the Scott Pavilion was a physician clinic and that
Children’s should have billed DHHS on Form CMS-1500,
the form used by practitioners. The district court concluded
that the Scott Pavilion was a “healthcare practitioner facility”
and that services provided there should be billed on Form
CMS-1500.

Underlying this litigation is a dispute between Children’s
and DHHS about the use of discretion by DHHS in considering
these claims. Under 471 Neb. Admin. Code, ch. 10, § 10.09A
(2003), DHHS may “review and reduce or deny payment for
covered outpatient or emergency room drugs, supplies, or ser-
vices which are readily obtainable from another provider . . .

! Nothnagel v. Neth, 276 Neb. 95, 752 N.W.2d 149 (2008).
2 1d.
3 Upper Big Blue NRD v. State, 276 Neb. 612, 756 N.W.2d 145 (2008).
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to the amount payable at the least expensive appropriate place
of service.” In its brief, Children’s notes that “there may be
situations where a service provided in the outpatient setting
could have been provided in a physician’s office and for which
payment should be reduced, but [that] pediatric patients have
special concerns, which should be evaluated on a case-by-case
basis, as the regulation suggests,” and that DHHS was “attempt-
ing to arbitrarily implement a blanket approach to classifying
these services, an approach that ignores its own regulations and
avoids a case-by-case analysis.™

We agree with Children’s. As noted, we conclude that the
district court employed an incorrect legal test in connection
with its determination that the Scott Pavilion was a “healthcare
practitioner facility” and that services there should be billed on
Form CMS-1500.

Our analysis begins with the question of whether, in the
cases of D.P. and E.M., Children’s provided “hospital outpa-
tient services.” “Hospital outpatient services” are defined by
Medicaid regulations as “[p]reventive, diagnostic, therapeutic,
rehabilitative, or palliative services that are provided to outpa-
tients under the direction of a physician or dentist in an insti-
tution that meets the standards for participation in 471 NAC
10-001.”° These “standards for participation” are as follows:

To participate in [Medicaid], a hospital that provides
hospital inpatient and/or outpatient/emergency room ser-
vices must

1. Be maintained primarily for the care and treatment
of patients with disorders other than mental disease;

2. Be licensed as a hospital by [DHHS] Regulation and
Licensure or the officially designated authority for state
standard-setting in the state where the hospital is located;

3. Have licensed and certified hospital beds; and

4. Meet the requirements for participation in Medicare
and Medicaid.®

4 Brief for appellant at 9.
5 471 Neb. Admin. Code, ch. 10, § 001.03 (2008).
6 Id., § 001 (2003).
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And an “outpatient” is defined as “[a] person who has not
been admitted as an inpatient but is registered on the hospital
records as an outpatient and receives services.”’

As an initial matter, we note that there is no dispute that
Children’s was providing “[p]reventive, diagnostic, therapeu-
tic, rehabilitative, or palliative services . . . under the direc-
tion of a physician” at the hematology/oncology clinic at
the Scott Pavilion and that Children’s met all of the “stan-
dards for participation” set forth in the regulations. We note,
however, that there is a dispute over whether D.P. and E.M.
were outpatients.

The district court found there were “no records of any sort
offered to establish that either of these patients w[as] ever
registered by Children’s as an outpatient.” Our review of the
record, however, demonstrates that while there was no spe-
cific indication on the records generated at the Scott Pavilion
that D.P. and E.M. were outpatients, there was nevertheless
other evidence to support such a finding. In particular, the
records at issue included sections for “Discharge Planning”
and “Discharge Orders.” Further review of the record suggests
that the inclusion of such sections would be indicative of either
inpatient or outpatient care, but not necessarily clinic care.
Moreover, a Children’s official testified at the administrative
hearing that both D.P. and E.M. were registered as outpatients.
This testimony was uncontroverted. We therefore conclude
that the district court’s finding that there were no “records” to
establish that D.P. and E.M. were outpatients is not supported
by competent evidence and was erroneous.

Because Children’s met all “standards for participation”
and was providing “[p]reventive, diagnostic, therapeutic,
rehabilitative, or palliative services” that are provided to out-
patients under “the direction of a physician” at the hematol-
ogy/oncology clinic at the Scott Pavilion, we conclude that
Children’s was providing “hospital outpatient services.” We
note that other than its finding that D.P. and E.M. were not
outpatients, which we have concluded was erroneous, the
district court found that the services provided at the Scott

7 1d., § 001.03.



CHILDREN’S HOSPITAL v. STATE 193
Cite as 278 Neb. 187

Pavilion met all the elements of the definition of “hospital
outpatient services.”

The district court further erred in its interpretation of the
applicable regulations, specifically in the legal test it utilized.
Instead of focusing on the question of whether the services pro-
vided by Children’s met the definition of “hospital outpatient
services,” the district court focused on whether the services in
question were actually being provided in a “healthcare practi-
tioner facility.” The district court considered the appearance of
the facility and its medical records and concluded that it was a
“healthcare practitioner facility.”

We conclude that the district court erred as a matter of
law by framing the issue presented in such a manner. In this
instance, we are not concerned with the appearance of the
facility or the nature of its medical records. The issue pre-
sented in this case is what form Children’s should have uti-
lized when billing Medicaid and, by extension, the exercise of
discretion, or lack thereof, by DHHS in determining coverage
for the services at issue. Thus, our concern is not with where
the services were provided, but, instead, our concern lies with
the nature of the services actually provided. And we have
concluded that those services met the definition of “hospital
outpatient services.” Whether those services could have been
delivered by a practitioner and thus properly billed on the
practitioner form is a separate question.

Because the services in question met the definition of
“hospital outpatient services,” it was entirely appropriate
for Children’s to bill Medicaid for those services on Form
CMS-1450. We note again that DHHS retains discretion under
Medicaid regulations to “review and reduce or deny payment
for covered outpatient or emergency room drugs, supplies, or
services which are readily obtainable from another provider

. . to the amount payable at the least expensive appropri-
ate place of service.”® In this case, the claims were, at least
in part, denied because they were filed on an incorrect form
and not due to the exercise of any discretion on the part of
DHHS. We therefore remand this cause to the district court

8 471 Neb. Admin. Code, ch. 10, § 10.09A.
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with directions to remand to DHHS for a reconsideration of
these claims.

CONCLUSION
We reverse the district court’s decision and remand this
cause to the district court with directions to remand to DHHS
for a reconsideration of the claims.
REVERSED AND REMANDED WITH DIRECTIONS.
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ally review appeals from the county court for error appearing on the record.

4. Judgments: Appeal and Error. When reviewing a judgment for errors appear-
ing on the record, the inquiry is whether the decision conforms to the law,
is supported by competent evidence, and is neither arbitrary, capricious, nor
unreasonable.

5. : ___ . In instances when an appellate court is required to review cases for
error appearing on the record, questions of law are nonetheless reviewed de novo
on the record.

6. Statutes. Statutory interpretation is a question of law.

7. Employer and Employee: Wages. The Nebraska Wage Payment and Collection
Act permits an employee to sue his or her employer if the employer fails to pay
the employee’s wages as they become due.

8. Damages: Proof. Damages need not be proved with mathematical certainty;
however, damages cannot be established by evidence which is speculative and
conjectural.

Appeal from the District Court for Lancaster County, PauL
D. MERRITT, JR., Judge, on appeal thereto from the County
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Court for Lancaster County, Susan 1. STronG, Judge. Judgment
of District Court affirmed.

David R. Buntain, of Cline, Williams, Wright, Johnson &
Oldfather, L.L.P., and John Tavlin for appellant.

John M. Boehm and Paul L. Douglas for appellee.

HEeavican, C.J., ConNoLLY, GERRARD, STEPHAN, McCORMACK,
and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

Appellee, Susan J. Schinnerer, brought this action in the
county court for Lancaster County under the Nebraska Wage
Payment and Collection Act (Wage Payment Act), Neb. Rev.
Stat. §§ 48-1228 to 48-1232 (Reissue 2004), seeking pay-
ment of commissions which she alleged were owed to her by
appellant, Nebraska Diamond Sales Company, Inc. (Nebraska
Diamond). Upon a finding that Schinnerer was entitled to com-
missions, the county court granted partial summary judgment
in favor of Schinnerer and held a bench trial on the factual
issue of the amount of commissions that were owed. Following
trial, judgment was entered against Nebraska Diamond in
which Nebraska Diamond was ordered to pay Schinnerer com-
missions on certain accounts. Nebraska Diamond appealed
these orders to the district court for Lancaster County, which
affirmed the orders of the county court. Nebraska Diamond
appeals. We affirm.

STATEMENT OF FACTS

Schinnerer worked for Nebraska Diamond from November
2001 through February 2004 as a sales associate. Schinnerer
was paid entirely on a commission basis. Schinnerer was
entitled to 19 percent of the profit from a sale. Profit from
a sale was the invoice price minus the cost of the ring and
diamond, which the parties referred to as the “board totals.”
Schinnerer stated that her position involved meeting with a
customer, determining what he or she wanted, showing the
customer the merchandise, assisting the customer in making
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a choice, executing the sales contract, approving financing,
placing the diamond purchased and the ordering instructions
for the ring into a job order envelope, accepting any downpay-
ment, and placing the diamond purchased and the job order in
the safe. Once the job envelope was placed in the safe, other
employees were involved in preparing the ring for delivery to
the customer. When the final purchase price was paid and the
ring was assembled, it was retained in the safe for delivery. At
the time of Schinnerer’s termination from employment with
Nebraska Diamond, she had completed 38 job orders, which
are the subject of this case.

At the commencement of each calendar year, Schinnerer
received a document titled ‘“Rules Regulating Sales Staff
Commissions,” which stated that to earn commissions on an
account, the proceeds of the account must be received in
full by Nebraska Diamond. Further, the document stated that
to receive commissions on a sale, Schinnerer must still be
employed by Nebraska Diamond at the time the full purchase
price was paid. Nebraska Diamond’s employment policies
stated the same policy.

On January 13, 2005, Schinnerer brought this action in the
county court for Lancaster County, claiming that based on the
definition of commissions in the Wage Payment Act, she was
entitled to commissions on the orders completed at the time
of her termination of employment. Nebraska Diamond denied
that Schinnerer was entitled to the commissions. Nebraska
Diamond countered that at the time of Schinnerer’s termina-
tion of employment, it had not received the full sale price of
any of the 38 accounts on which Schinnerer claimed com-
missions, and that therefore, Schinnerer was not eligible to
earn, or entitled to receive, commissions on any of the dis-
puted orders.

On October 20, 2006, the county court entered an order deny-
ing Nebraska Diamond’s motion for summary judgment and
granting Schinnerer’s partial motion for summary judgment.
The county court concluded that Nebraska Diamond’s claim
that Schinnerer was not entitled to any commissions based on
the language of the agreement between the parties titled “Rules
Regulating Sales Staff Commissions” constituted a
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violation of the Nebraska Wage Payment and Collection
Act and [was] void in so far as it circumvent[ed] the stat-
utory definition of wages found in the Act by disallowing
the payment of any commission on an account which has
not been paid in full by the close of business on the last
day of a salesperson’s employment.

The county court then held a bench trial on the factual issue
of the amount of commissions Schinnerer was actually owed
on the 38 orders in dispute. Schinnerer was ultimately awarded
$4,878.15 in commissions. The county court also awarded
Schinnerer attorney fees and ordered Nebraska Diamond to pay
the costs of the action.

Nebraska Diamond appealed these orders to the district court
for Lancaster County. The district court affirmed. The district
court concluded that the language of the Wage Payment Act,
at the time of Schinnerer’s termination of employment, was
clear and that wages included commissions due to Schinnerer
on her orders on file with Nebraska Diamond at the time of her
termination. The district court then concluded that the amount
due Schinnerer was a question of fact, and after reviewing the
record, the district court determined that the decisions of the
county court conformed to the law, were supported by compe-
tent evidence, and were neither arbitrary, capricious, nor unrea-
sonable. The district court also awarded Schinnerer attorney
fees on appeal. Nebraska Diamond appeals.

ASSIGNMENTS OF ERROR

Nebraska Diamond argues, summarized and rephrased, that
the district court erred by (1) concluding that the employment
agreement between the parties was in violation of the Wage
Payment Act and void and interpreting the Wage Payment Act
to provide Schinnerer with a right to the commissions sought;
(2) awarding damages to Schinnerer based on the county
court’s order, which was insufficient, speculative, and conjec-
tural and did not reasonably calculate the damages; and (3)
awarding Schinnerer attorney fees.

STANDARDS OF REVIEW
[1,2] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose no genuine issue
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regarding any material fact or the ultimate inferences that may
be drawn from those facts and that the moving party is entitled
to judgment as a matter of law. OMNI v. Nebraska Foster Care
Review Bd., 277 Neb. 641, 764 N.W.2d 398 (2009). In review-
ing a summary judgment, an appellate court views the evidence
in the light most favorable to the party against whom the judg-
ment is granted and gives such party the benefit of all reason-
able inferences deducible from the evidence. /d.

[3,4] The district court and higher appellate courts generally
review appeals from the county court for error appearing on
the record. First Nat. Bank of Unadilla v. Betts, 275 Neb. 665,
748 N.W.2d 76 (2008). When reviewing a judgment for errors
appearing on the record, the inquiry is whether the decision
conforms to the law, is supported by competent evidence, and
is neither arbitrary, capricious, nor unreasonable. /d.

[5,6] However, in instances when an appellate court is
required to review cases for error appearing on the record,
questions of law are nonetheless reviewed de novo on the
record. Id. Statutory interpretation is a question of law. In re
Estate of Chrisp, 276 Neb. 966, 759 N.W.2d 87 (2009).

ANALYSIS
The Rulings on the Motion for Summary Judgment
Were Correct: Commissions Are Due Under the
Wage Payment Act in Effect at the Time
of Schinnerer’s Employment.

Nebraska Diamond’s first assignment of error claims, con-
densed and summarized, that the district court erred by affirm-
ing the county court’s grant of partial summary judgment in
favor of Schinnerer. In its order, the county court concluded
that the agreement between Nebraska Diamond and Schinnerer
was void because it circumvented the statutory language of
the Wage Payment Act. Nebraska Diamond argues that it did
not owe Schinnerer commissions at the time of her termina-
tion. Nebraska Diamond relies on the language in the employ-
ment agreement and its employment policies and claims that
Schinnerer was not eligible to earn commissions; therefore,
no commissions were subject to the definition of wages in the
Wage Payment Act.
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[7] The Wage Payment Act permits an employee to sue his
or her employer if the employer fails to pay the employee’s
wages as they become due. See § 48-1231. At the times rele-
vant to this case, § 48-1229(4) defined commissions as wages
in the following respect:
Wages means compensation for labor or services rendered
by an employee . . . when previously agreed to and condi-
tions stipulated have been met by the employee, whether
the amount is determined on a time, task, fee, commis-
sion, or other basis. Wages includes commissions on all
orders delivered and all orders on file with the employer
at the time of termination of employment less any orders
returned or canceled at the time suit is filed.

This section was amended in 2007, but the parties agree that

the above-quoted statutory language is the operative language

in this case.
In Moore v. Eggers Consulting Co., 252 Neb. 396, 562
N.W.2d 534 (1997), we considered a case under the version
of the Wage Payment Act which controls this case. In Moore,
we addressed the issue of when commissions are owed to an
employee who is subject to an employment agreement that con-
flicts with the language of the Wage Payment Act. In Moore,
Brad J. Moore’s job title was personnel recruiter, and his duties
included solicitation of, consultation with, and placement of
employee prospects. Moore filed suit seeking commissions on
accounts he placed prior to terminating his employment with
Eggers Consulting Company (Eggers). Eggers argued that it
did not owe Moore the commissions he sought, based on an
employment agreement which stated:
“Employee shall be entitled only to those commissions
which are due and payable on the final day of employ-
ment. A commission is due and payable upon collection
of the fee from the client. No commission shall be paid to
the Employee until such time as the client pays the com-
mission and the [client] begins employment.”

Id. at 405, 562 N.W.2d at 541.

In addressing Eggers’ argument, this court observed that the
statute clearly stated that wages include commissions on all
orders “on file” with the employer at the time of termination.
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Id. The statute did not require that orders on file be fully paid
at the time of termination. Based on this statutory language,
this court concluded that the employment agreement at issue
was an attempt to circumvent the statutory language requiring
payment of commissions and was therefore void. Id.

Our reasoning in Moore is applicable to this case. The
evidence in this case includes two documents relevant to
our analysis. The first, entitled “Rules Regulating Sales Staff
Commissions,” states:

A salesperson is eligible to earn a commission on an
account, business or sale written only when the account,
business or sale generating the commission is paid in full
and only if the salesperson is employed by the company
at the time the account, business or sale generating the
commission is paid in full.

The second document, entitled “Nebraska Diamond Employment
Policies,” includes similar language.

Based on the language quoted above and the facts of this
case, Nebraska Diamond attempts to distinguish the present
appeal from Moore. Nebraska Diamond contends that under
the language in its documents, Schinnerer was not eligible
to earn a commission until the sale was paid in full, and that
therefore, where Schinnerer was ineligible to earn a commis-
sion, it follows that she could never earn a commission on a
sale which was not completely paid at the time of termination
of employment. According to Nebraska Diamond’s argument,
because Schinnerer was not eligible to earn the commissions,
and because Schinnerer never earned the commissions, the
commissions at issue were effectively not “on file” at the time
of termination of employment and were not wages under the
Wage Payment Act.

We are not persuaded by Nebraska Diamond’s argument
and conclude that the language upon which it relies is incon-
sistent with, and merely a device to avoid the payment of
wages due under, the applicable Wage Payment Act. We are
aware of the difference in the language of the agreement in
Moore v. Eggers Consulting Co., 252 Neb. 396, 562 N.W.2d
534 (1997), and the documents in the present case; however,
the distinction is of no legal consequence. We recognize
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Nebraska Diamond’s efforts to deem its employees ineligible
for commissions; however, the facts remain that the orders
generated by Schinnerer at issue were “on file” at the time
of Schinnerer’s termination of employment and that com-
missions thereon were owed to Schinnerer as wages under
§ 48-1229(4) of the Wage Payment Act. We will not honor
Nebraska Diamond’s attempt to avoid the Wage Payment
Act. The language of the agreement upon which Nebraska
Diamond relies is void as a violation of the Wage Payment
Act. See Moore, supra.

We conclude that based on the clear language of the Wage
Payment Act and our holding in Moore, the county and district
courts properly concluded that Nebraska Diamond’s employ-
ment agreement and policies containing the challenged lan-
guage are void. Therefore, we affirm the grant of partial
summary judgment in favor of Schinnerer and the denial of
summary judgment in favor of Nebraska Diamond.

The District Court Properly Affirmed the
County Court’s Damages Award.

Nebraska Diamond assigns as error the district court’s affir-
mance of the county court’s calculations of the amount of
commissions actually owed Schinnerer. Nebraska Diamond
claims that the calculations are too speculative for an award
of damages.

[8] In a case brought under the Wage Payment Act, we stated
that damages need not be proved with mathematical certainty;
however, damages cannot be established by evidence which is
speculative and conjectural. Gagne v. Severa, 259 Neb. 884,
612 N.W.2d 500 (2000).

In this case, the county court held a bench trial to determine
the amount of commissions owed to Schinnerer under the
definition of commissions in the Wage Payment Act. At trial,
Schinnerer introduced the actual invoices of the 38 accounts for
which she claimed commission. Nebraska Diamond claimed
that 19 of the 38 “invoices” were canceled prior to January
13, 2005, the date Schinnerer filed suit. However, Nebraska
Diamond’s store manager testified that the remaining 19 con-
tracts were not canceled as of January 13.
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As to the 19 invoices that Nebraska Diamond alleged were
canceled, Schinnerer presented evidence at trial that Nebraska
Diamond collected and retained money on 17 of those con-
tracts. The evidence showed that on 7 of the alleged canceled
accounts, the full purchase price was recovered and that on
the 10 remaining contracts, Nebraska Diamond retained some
of the purchase price on those accounts. Therefore, follow-
ing the bench trial, the county court entered its order finding
that Schinnerer was entitled to a full commission on the 19
orders on file when she was terminated as a sales associate for
Nebraska Diamond and on the 7 alleged canceled accounts for
which the full purchase price was ultimately recovered. Of the
10 remaining contracts that Nebraska Diamond alleged were
canceled, the court concluded that Schinnerer was due com-
missions on the amount recovered and retained by Nebraska
Diamond. Based on these findings, the county court found that
Schinnerer was due $4,878.15 in commissions. The district
court affirmed the award.

The record shows that the county court’s findings were not
based on speculation and conjecture, but, rather, were supported
by competent evidence presented at trial and were neither arbi-
trary, capricious, nor unreasonable. The district court reviewed
the county court’s decision for error on the record pursuant to
Neb. Rev. Stat. § 25-2733(1) (Cum. Supp. 2006) and issued
its eight-page opinion. Upon our review, we conclude that the
district court’s affirmance of the award was not in error.

Schinnerer Was Properly Awarded Attorney Fees.

Finally, Nebraska Diamond argues that the awards of attor-
ney fees by the county and district courts were excessive.
The county court awarded $9,255, and the district court
awarded $3,000. We find no error in the awards of these attor-
ney fees.

Section 48-1231 of the Wage Payment Act states in part:

If an employee establishes a claim and secures judgment
on the claim, such employee shall be entitled to recover
(1) the full amount of the judgment and all costs of such
suit and (2) if such employee has employed an attorney
in the case, an amount for attorney’s fees assessed by the
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court, which fees shall not be less than twenty-five per-
cent of the unpaid wages.
Schinnerer established a claim for unpaid wages and was enti-
tled to attorney fees of not less than 25 percent of the unpaid
wages under § 48-1231.

The county court explained that its award of attorney fees
was based on the nature of the proceedings, the time and labor
required, the novelty and difficulty of the questions raised, the
skill required to properly conduct the case, the responsibility
assumed, the care and diligence exhibited at trial, the results
obtained in the suit, the character and standing of Schinnerer’s
attorney, and the customary charges by attorneys for similar
services. The district court reviewed the proceedings in the
county court, considered the 16 assignments of error and
issued its opinion affirming the order of the county court in all
respects, and awarded attorney fees.

While Nebraska Diamond points us to other cases under the
Wage Payment Act where the plaintiffs were awarded a lower
percentage of fees than were awarded in this case, it does not
otherwise indicate how the attorney fees awarded in this case
were in error. There is nothing in the record to indicate that
the county court or the district court abused its discretion in
awarding a fee greater than the minimum 25 percent of the
judgment, and we therefore affirm the awards of attorney fees
in the county and district courts.

CONCLUSION

For the reasons recited above, we conclude that Nebraska
Diamond’s policies regarding paying commissions upon ter-
mination of employment were void because they circumvented
the statutory language of the Wage Payment Act in effect dur-
ing the relevant timeframe. The district court was not in error
when it affirmed the county court’s findings with respect to the
amount of the commissions actually owed Schinnerer, and the
county and district courts properly awarded Schinnerer attorney
fees and costs. Therefore, we affirm.

AFFIRMED.
WRIGHT, J., not participating.
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STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE
OF THE NEBRASKA SUPREME COURT, RELATOR,
v. LYLE J. KOENIG, RESPONDENT.
769 N.W.2d 378

Filed July 31, 2009. No. S-08-128.

1. Disciplinary Proceedings: Appeal and Error. A proceeding to discipline an
attorney is a trial de novo on the record, in which the Nebraska Supreme Court
reaches a conclusion independent of the findings of the referee.

2. : __ . When credible evidence is in conflict on material issues of fact,
the court considers and may give weight to the fact that the referee heard and
observed the witnesses and accepted one version of the facts rather than another.

3. Disciplinary Proceedings: Proof. In order to sustain a charge in a lawyer discipline
proceeding, the charge must be established by clear and convincing evidence.

4. Disciplinary Proceedings. To determine whether and to what extent discipline
should be imposed in a lawyer discipline proceeding, the Nebraska Supreme
Court considers the following factors: (1) the nature of the offense, (2) the need
for deterring others, (3) the maintenance of the reputation of the bar as a whole,
(4) the protection of the public, (5) the attitude of the offender generally, and (6)
the offender’s present or future fitness to continue in the practice of law.

5. . With respect to the imposition of attorney discipline, the Nebraska Supreme
Court evaluates each attorney discipline case in light of its particular facts and
circumstances.

6. ____ . In a disciplinary action against an attorney, the Nebraska Supreme Court

will consider the attorney’s acts both underlying the alleged misconduct and
throughout the proceeding.

7. ____.In adisciplinary action against an attorney, the determination of an appro-
priate penalty to be imposed requires the consideration of any aggravating or
mitigating factors.

Original action. Judgment of suspension.

Kent L. Frobish, Assistant Counsel for Discipline, for
relator.

Clinton J. Gatz for respondent.
Lyle J. Koenig, pro se.

HEeavican, C.J., WRIGHT, GERRARD, STEPHAN, McCORMACK,
and MILLER-LERMAN, JJ.

PeEr Curiam.
The office of the Counsel for Discipline of the Nebraska
Supreme Court filed formal charges against respondent, Lyle J.
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Koenig. Following a hearing, the referee concluded that Koenig
had violated the Nebraska Rules of Professional Conduct and
Neb. Rev. Stat. § 7-104 (Reissue 2007). The referee rec-
ommended suspension from the practice of law for 1 year.
Koenig takes exception to the referee’s findings and recom-
mended discipline.

We conclude there is clear and convincing evidence that
Koenig violated the rules of professional conduct and, for the
reasons set forth, suspend him from the practice of law for
120 days.

FACTS

Koenig was admitted to the practice of law in the State of
Nebraska on February 28, 1972, and, at all relevant times, was
engaged in the private practice of law in Beatrice, Nebraska.
At his law office in Beatrice, Koenig employed a paralegal,
who later became an associate in his practice, named Dustin
A. Garrison. Garrison was cited by the Nebraska State Patrol
for driving without a valid registration or proper proof of
insurance. Following a 10-day grace period, a criminal com-
plaint was filed against Garrison in county court, alleging
that Garrison was operating his motor vehicle without proper
registration and proof of insurance. Koenig agreed to represent
Garrison and entered an appearance in the case.

Rick Schreiner, the chief deputy county attorney at the
time, was assigned to Garrison’s case. Koenig sent a letter
to Schreiner regarding Garrison’s case stating that the newly
elected Gage County Attorney was in violation of the same
registration law with which Garrison had been charged.

In his letter, Koenig included a photograph of the alleg-
edly expired license plate and a copy of a “Motion to Appoint
Special Prosecutor,” which he said he would file if Garrison’s
case was not dismissed. The motion alleged that the “county
attorney is presently in violation of the law, in that his personal
vehicle is not properly registered in Gage County, Nebraska.”
Koenig concluded his letter by stating, “Obviously, these
motions are only proposed. Can’t you dismiss [this case]?
Our lips, of course, are forever sealed if [Garrison’s] case
gets dismissed.”
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Four days later, Koenig sent a second letter to Schreiner, ask-
ing, “Does this case have any settlement possibility before we
file the enclosures?” Enclosed with the letter was a motion to
dismiss for selective prosecution which alleged that the county
attorney, “at least until recently, was operating his motor vehi-
cle without valid registration in Gage County, Nebraska.”

Koenig admitted that he hoped the information regarding the
county attorney’s alleged violation would persuade Schreiner
to dismiss the charges against Garrison. Koenig also stated that
he meant the sealed lips remark only as a joke and thought
Schreiner would realize that Koenig “was trying to inject a
little humor into this [situation].”

The State of Nebraska filed a motion for the appointment
of a special prosecutor in Garrison’s case. The motion was
granted, and a special prosecutor completed the case. Garrison
pled no contest to the expired plate charge, and the no proof
of insurance charge was dismissed. Koenig never filed any of
the motions and never published any information regarding the
county attorney’s vehicle registration.

Three months after the case was closed, formal charges were
filed against Koenig. The formal charges alleged violations
of § 7-104 and Neb. Ct. R. of Prof. Cond. §§ 3-503.5(a)(1),
3-504.4(a), and 3-508.4(a), (b), (d), and (e). A referee was
appointed, and a disciplinary hearing was held. The referee
found by clear and convincing evidence that Koenig violated
his oath of office as an attorney as set forth in § 7-104 and
§§ 3-503.5(a)(1) and 3-508.4(a), (b), (d), and (e). The referee
made no finding with respect to § 3-504.4(a), and no excep-
tions were filed in that regard. The referee recommended that
Koenig be suspended from the practice of law for 1 year.

Koenig has been disciplined on two previous occasions. In
1998, Koenig was privately reprimanded for false allegations
and assertions made in the district court for Gage County,
Nebraska. In 2002, we suspended Koenig from the practice
of law for 90 days after he misrepresented the status of estate
proceedings and the legal status of real property.!

U State ex rel. Counsel for Dis. v. Koenig, 264 Neb. 474, 647 N.W.2d 653
(2002).
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ASSIGNMENTS OF ERROR
Koenig makes five separate assignments of error which can
generally be stated as two: (1) The referee erred in finding that
Koenig violated the Nebraska Rules of Professional Conduct
and § 7-104 and (2) the referee erred in his recommended sanc-
tion of a 1-year suspension.

STANDARD OF REVIEW

[1,2] A proceeding to discipline an attorney is a trial de novo
on the record, in which the Nebraska Supreme Court reaches
a conclusion independent of the findings of the referee.? When
credible evidence is in conflict on material issues of fact, how-
ever, the court considers and may give weight to the fact that
the referee heard and observed the witnesses and accepted one
version of the facts rather than another.?

ANALYSIS

VioLATIONS OF RULES OF ProFEssioNaL CONDUCT
[3] We begin our analysis with whether there is clear and
convincing evidence that Koenig’s actions violated § 3-508.4(a),
(d), or (e). In order to sustain a charge in a lawyer discipline
proceeding, we must find the charge to be established by clear
and convincing evidence.* Section 3-508.4 deals with attorney
misconduct and provides, in relevant part:
It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional
Conduct[,] knowingly assist or induce another to do so or
do so through the acts of another;

(d) engage in conduct that is prejudicial to the adminis-
tration of justice. . . .

(e) state or imply an ability to influence improperly
a government agency or official or to achieve results by

2 State ex rel. Counsel for Dis. v. Wintroub, 277 Neb. 787, 765 N.W.2d 482
(2009).

3 1d.
4 See id.
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means that violate the Rules of Professional Conduct or
other law.

With regard to § 3-508.4(d), we conclude that there is clear
and convincing evidence that Koenig’s conduct was prejudi-
cial to the administration of justice. Koenig contends that the
letters he sent to Schreiner, threatening to reveal the county
attorney’s alleged violation of the law, were an attempt to
negotiate a plea agreement on behalf of his client. We agree
with Koenig that attorneys have the right to negotiate on
behalf of their clients and are even charged by the Nebraska
Rules of Professional Conduct to zealously assert their client’s
position.> A lawyer must zealously advocate, however, “under
the rules of the adversary system.”® While Koenig’s conduct
might be considered zealous advocating of his client’s posi-
tion, it does not fall within the ethical bounds of our adver-
sary system.

A lawyer, for example, can argue to a prosecutor that his
or her client should not be prosecuted for an offense because
“everybody else is doing the same behavior” and no other
prosecutions are occurring. Or, it is even within the bounds
of our ethical rules to argue, that a client should not be pros-
ecuted for something because the prosecutor is allegedly
doing the same prohibited behavior. But it is altogether differ-
ent—and a violation of the rules of professional conduct—to
offer to a prosecutor to stay quiet about something the pros-
ecutor has done (or is doing) in exchange for dismissing a
charge that has been lodged against one’s client. It does not
take a great deal of imagination to see how this type of behav-
ior taints the adversary system and prejudices the administra-
tion of justice.

In this instance, Koenig offered to keep mum about what
he believed to be illegal conduct by the county attorney in
exchange for the dismissal of the charges against Garrison.
Koenig’s actions were, in effect, a conditional threat to dis-
close the county attorney’s alleged violation. This a lawyer

5 Nebraska Rules of Professional Conduct, Preamble 2.
6 Id.
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cannot do. And this conduct is not any less egregious because
it occurred in the context of plea negotiations.

Koenig also argues that the letters, at least in part, were an
attempt to “inject a little humor” into the case. In particular,
Koenig points to his statement at the end of his first letter,
“[c]an’t you dismiss [this case]? Our lips, of course, are for-
ever sealed if [Garrison’s] case gets dismissed.” Koenig con-
tends that the statement was meant as a joke and was used in
a “lighthearted, jesting, humorous way.”” Koenig states that he
“misjudged” Schreiner by attributing to him “more understand-
ing about the nuances of the English language than [Schreiner]
apparently possesses.”

We do not find Koenig’s claim to be credible. Nor did
the referee, who heard and observed the witnesses. Koenig’s
purported “joke” resulted in the appointment of a special
prosecutor, consistent with the motion Koenig threatened to
file. Perhaps Koenig did not actually intend to file any of the
motions he prepared. But a reasonable person in Schreiner’s
position could not help but take Koenig’s threats seriously. No
one—not the county attorney or the Counsel for Discipline
or the referee or the members of this court—has believed
Koenig’s claim that he was only joking. There is clear and
convincing evidence that Koenig’s conduct was prejudicial to
the administration of justice, and we therefore conclude that
Koenig violated § 3-508.4(d).

For similar reasons, we find clear and convincing evidence
that Koenig violated § 3-508.4(e). Section 3-508.4(e) prohib-
its the mere suggestion that a lawyer can or will act to exert
improper influence on a public official through unethical or
unlawful means. Based on the record before us, we conclude
that there is clear and convincing evidence that Koenig stated
or implied an ability to improperly influence Schreiner, a pub-
lic official, through unethical means. Inherent in drafting and
sending the letters at issue is the suggestion that Koenig would
act to exert improper influence on Schreiner and the county

7 Reply brief for respondent at 3.
8 1d. at 4.
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attorney through unethical means. Accordingly, we conclude
that Koenig violated § 3-508.4(e). And as for § 3-508.4(a), we
conclude that Koenig violated it by virtue of his violation of
§ 3-508.4(d) and (e).

In addition to our determination that Koenig violated the
Nebraska Rules of Professional Conduct, we also conclude
that Koenig’s misconduct reflects adversely upon his fitness
to practice law. We therefore determine that there is clear and
convincing evidence that Koenig violated his oath of office as
an attorney under § 7-104.

Finally, we turn to § 3-508.4(b) and whether Koenig com-
mitted a criminal act. Section 3-508.4(b) deals with criminal
acts and provides that it is professional misconduct for a
lawyer to “commit a criminal act that reflects adversely on
the lawyer’s honesty, trustworthiness or fitness as a lawyer
in other respects.” The referee concluded that there was clear
and convincing evidence that Koenig committed attempted
bribery and consequently violated § 3-508.4(b). We conclude,
however, in our review of this particular case, that there was
insufficient evidence to determine whether Koenig committed
a criminal act.

In this case, the State of Nebraska has not brought a charge
of bribery or attempted bribery against Koenig. There has been
no trial or finding by any court that Koenig was guilty of any
crime associated with the misconduct at issue. We decline to
determine or hypothesize whether Koenig’s misconduct in this
case would constitute a criminal act—i.e., an act that is deemed
criminal, beyond a reasonable doubt. For similar reasons, we
also conclude that there is insufficient evidence to show that
Koenig violated § 3-503.5(a) which provides that “[a] law-
yer shall not: (1) seek to influence a judge, juror, prospective
juror or other official by means prohibited by law.” We there-
fore conclude that Koenig did not violate §§ 3-503.5(a)(1)
and 3-508.4(b).

Although there is not clear and convincing evidence to show
that Koenig violated §§ 3-503.5(a)(1) or 3-508.4(b), we never-
theless conclude that Koenig’s conduct adversely reflects on
his fitness to practice law and is subject to discipline under the
Nebraska Rules of Professional Conduct.
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DiscIpLINE IMPOSED

[4] To determine whether and to what extent discipline
should be imposed in a lawyer discipline proceeding, this court
considers the following factors: (1) the nature of the offense,
(2) the need for deterring others, (3) the maintenance of the
reputation of the bar as a whole, (4) the protection of the
public, (5) the attitude of the offender generally, and (6) the
offender’s present or future fitness to continue in the practice
of law.’

[5-7] With respect to the imposition of attorney discipline in
an individual case, we evaluate each attorney discipline case
in light of its particular facts and circumstances.!® This court
will consider the attorney’s acts both underlying the alleged
misconduct and throughout the proceeding.!! The determina-
tion of an appropriate penalty to be imposed also requires the
consideration of any aggravating or mitigating factors.!?

In the present case, we conclude that Koenig’s conduct with
respect to these matters violated several disciplinary rules and
his oath of office as an attorney. As an aggravating factor, we
note that Koenig has been disciplined on two previous occa-
sions. In 1998, Koenig was privately reprimanded for false
allegations and assertions made in the district court for Gage
County. And in 2002, we suspended Koenig from the practice
of law for 90 days after he misrepresented the status of estate
proceedings and the legal status of real property.'® Another
factor weighing against Koenig is his lack of willingness to
take responsibility for his conduct, which he characterizes as
a “joke.” Koenig’s failure to take responsibility for his con-
duct shows not only his disregard for the seriousness of his

9 State ex rel. Counsel for Dis. v. Wickenkamp, 277 Neb. 16, 759 N.W.2d
492 (2009).

10" See State ex rel. Counsel for Dis. v. Riskowski, 272 Neb. 781, 724 N.W.2d
813 (2006).

1" See State ex rel. Counsel for Dis. v. Orr, 277 Neb. 102, 759 N.W.2d 702
(2009).

12 See id.

13 Koenig, supra note 1.
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behavior, but also a failure to understand and appreciate the
legal import of his actions.

Finally, we note that mitigating circumstances do exist. The
record shows Koenig’s cooperation during the disciplinary
proceeding, his continuing commitment to the legal profession,
and the lack of evidence of any harm to clients.

Based upon a consideration of all of the aggravating and
mitigating circumstances in the present case, we conclude that
Koenig should be and hereby is suspended from the practice of
law for 120 days, effective immediately.

CONCLUSION

It is the judgment of this court that Koenig be suspended
from the practice of law for a period of 120 days, effective
immediately. Koenig shall comply with Neb. Ct. R. § 3-316
and, upon failure to do so, shall be subject to a punishment for
contempt of this court. At the end of the 120-day suspension
period, Koenig may apply to be reinstated to the practice of
law, provided that he has demonstrated his compliance with
§ 3-316 and further provided that the Counsel for Discipline
has not notified this court that Koenig has violated any disci-
plinary rule during his suspension.

JUDGMENT OF SUSPENSION.
ConnNoLLy, J., not participating.

STATE OF NEBRASKA, APPELLEE, V.
ANDRE D. ROBINSON, APPELLANT.
769 N.W.2d 366

Filed July 31, 2009. No. S-08-433.

1. Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing a
criminal conviction for sufficiency of the evidence to sustain the conviction, the
relevant question for an appellate court is whether, after viewing the evidence in
the light most favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reasonable doubt.

2. Convictions: Evidence: Appeal and Error. Regardless of whether the evi-
dence is direct, circumstantial, or a combination thereof, an appellate court, in
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reviewing a criminal conviction, does not resolve conflicts in the evidence, pass
on the credibility of witnesses, or reweigh the evidence.

3. Effectiveness of Counsel: Records: Trial: Evidence: Appeal and Error. A
claim of ineffective assistance of counsel need not be dismissed merely because
it is made on direct appeal. The determining factor is whether the record is suf-
ficient to adequately review the question.

4. Trial: Evidence: Appeal and Error. If a matter has not been raised or ruled on
at the trial level and requires an evidentiary hearing, an appellate court will not
address the matter on direct appeal.

5. Jury Instructions. Whether jury instructions given by a trial court are correct is
a question of law.

6. Judgments: Appeal and Error. When dispositive issues on appeal present ques-
tions of law, an appellate court has an obligation to reach an independent conclu-
sion irrespective of the decision of the court below.

7. Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of
an erroneous jury instruction, the appellant has the burden to show that the ques-
tioned instruction was prejudicial or otherwise adversely affected a substantial
right of the appellant.

8. Sentences: Appeal and Error. Sentences within statutory limits will be disturbed
by an appellate court only if the sentences complained of were an abuse of judi-
cial discretion.

9. Witnesses: Juries: Appeal and Error. The credibility and weight of witness
testimony are for the jury to determine, and witness credibility is not to be
reassessed on appellate review.

Appeal from the District Court for Douglas County: GREGORY
M. ScHatz, Judge. Affirmed.

Thomas J. Garvey for appellant.

Jon Bruning, Attorney General, and Kimberly A. Klein for
appellee.

HEeavican, C.J., WRIGHT, ConNNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

Andre D. Robinson appeals his conviction and sentence for
knowing or intentional child abuse resulting in death. Robinson
asserts primarily that there was insufficient evidence to sup-
port his conviction and that his sentence of life imprisonment
imposed by the district court for Douglas County is excessive.
We affirm Robinson’s conviction and sentence.
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STATEMENT OF FACTS

Late in the afternoon of November 24, 2006, 22-month-
old Branesha Thomas was brought into a hospital emergency
room in Omaha, Nebraska, by her mother, Tanisha Turner, and
Robinson. Turner was a girlfriend of Robinson’s, but Robinson
was not Branesha’s father. When Branesha was brought into
the emergency room, she was not breathing and she had mul-
tiple bruises on her head, face, and chest. Robinson told emer-
gency room personnel that Branesha had fallen off her bed
earlier in the day and seemed to be doing fine but that later that
afternoon, she stopped breathing. Lifesaving measures were
attempted, but Branesha could not be revived.

Police detective Marlene Novotny arrived at the hospital to
investigate the circumstances of Branesha’s death. Robinson
had left the hospital by the time Novotny arrived, but Novotny
spoke to Turner. Novotny asked Turner what had happened
during the day, and Turner provided little detail other than to
say that she had spent the day with a person named “Eric” and
that they had gone to the Chuck E. Cheese’s and Burger King
restaurants. Novotny continued her investigation by obtaining
security video from the hospital to determine who brought
Branesha to the hospital.

Novotny interviewed Turner again the next day. Turner told
Novotny that she had lied about her whereabouts on the pre-
vious day; that she had actually spent the afternoon with her
friend, Raeven Ammons; and that she had left Branesha with
Robinson during that time. Turner identified Robinson as the
man in photographs taken from the hospital security video that
showed Robinson carrying Branesha into the hospital. Turner
agreed to make a recorded telephone call to Robinson to dis-
cuss the events of the previous day.

In the call, Turner asked Robinson what had happened to
Branesha. Robinson told Turner that Branesha fell off a bed
on which she had been jumping. He denied that he hit her or
otherwise caused the bruising. Robinson said that Branesha
threw up after she fell but that she later went with Robinson
and his daughter to Chuck E. Cheese’s and to Burger King and
that she ate some food. Robinson said that Branesha appeared
to be fine until she fell asleep in Robinson’s car on the way to
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pick up Turner. Robinson asked Turner whether she told her
mother and police investigators that she had been with him or
whether she told them she was with “Eric,” as they had agreed.
Robinson indicated concern that there might be child abuse
charges and that he did not want to say that Turner was not
with Branesha during the day; instead, he wanted to say that
both he and Turner were with her when she fell.

Robinson was later arrested and charged with knowing or
intentional child abuse resulting in death, a Class IB felony
under Neb. Rev. Stat. § 28-707(6) (Reissue 2008).

At trial, Turner testified as follows: On November 24, 2006,
Robinson called her and said that he wanted to take Branesha
and his daughter to Chuck E. Cheese’s. Robinson picked up
Turner and Branesha at around 1:30 p.m. He dropped Turner
off at her friend Ammons’ home, and Branesha stayed with
Robinson. Turner spent the afternoon with Ammons. During
that time, Turner received three telephone calls from Robinson.
In the first call, Robinson told Turner that Branesha had been
jumping on the bed and fell off the bed but that she was doing
fine. In the second call, Robinson told Turner that Branesha
had thrown up but that she was still doing fine. In the final call,
Robinson told Turner that he was coming to Ammons’ house to
pick her up.

Turner further testified that Robinson arrived to pick her up
at around 5:30 p.m. When Turner went to the car, Ammons
came with her to see Branesha. Branesha appeared to be sleep-
ing; Ammons tried to wake her but could not. Ammons went
back into her house, and Robinson and Turner drove away.
Turner noticed that Branesha still appeared to be sleeping, and
Robinson told her that she had been sleeping and would not
wake up since they had set out to pick Turner up. Turner tried
to wake Branesha, but she did not respond. Turner realized that
something was wrong with Branesha when she felt that her
hand was cold, and she asked Robinson what had happened. He
responded that nothing had happened and that Branesha was
fine and was just sleeping. Turner told Robinson to take her
to the hospital; when they arrived, Robinson carried Branesha
into the emergency room. Robinson stayed with Turner at the
hospital for about 30 minutes but left before Turner’s mother
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and grandmother arrived. After being at the hospital for a while
longer, Turner was informed that Branesha had died.

Turner testified that when she was questioned by police
at the hospital, she had lied when she told them that she and
“Eric” had been with Branesha all day, because she did not
want her mother, who did not approve of her relationship with
Robinson, to know that she had left Branesha with Robinson.
When she talked with police the next day, she decided to tell
the truth, because she realized that something had happened
while Branesha was with Robinson.

Ammons testified at trial that around 1 or 2 p.m. on November
24, 2006, she received a call from Turner, who wanted to come
for a visit. Robinson dropped Turner off about a half hour later.
Turner spent the afternoon with Ammons and received some
telephone calls during that time. When Robinson came to pick
Turner up later in the afternoon, Ammons went to the car to
see Branesha and noticed that although Branesha’s eyes were
open, “her face was just blank.” Ammons shook Branesha, but
she did not respond. Ammons told Turner and Robinson that
something was wrong with Branesha.

Turner’s mother, Wanda Wilson, testified at trial that Turner
and Branesha lived with her and that on the morning of
November 24, 2006, she saw Branesha and did not observe any
injuries. Wilson went shopping at around 1 p.m., and at around
2 p.m., she received a call from Turner saying that she and a
friend were taking Branesha to Chuck E. Cheese’s. Wilson did
not hear from Turner again until around 6 p.m. when she was
called to the hospital, where Wilson later learned that Branesha
had died. Wilson was allowed to see Branesha’s body, and she
observed bruises on Branesha’s head and chest that had not
been there that morning.

Novotny, the police detective who questioned Turner on
November 24 and 25, 2006, testified at trial regarding her
investigation. During her testimony, the State offered into evi-
dence the tape recording and a transcript of the November 25
telephone conversation between Turner and Robinson. The tape
recording was played for the jury, and jurors were provided
a transcript and allowed to read along as the tape recording
was played.
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Other witnesses called by the State included a nurse and a
paramedic who were on duty when Branesha was brought into
the emergency room. The State also presented the testimony of
a forensic pathologist who performed an autopsy on Branesha’s
body. The pathologist observed multiple bruises, abrasions,
and contusions on her head, chest, and abdomen, as well as
a fractured rib and a fractured humerus bone. The pathologist
opined that the injuries were caused by blunt force trauma.
The pathologist also observed that there had been significant
hemorrhaging in the brain and opined that the hemorrhage was
caused by recent severe head trauma. The pathologist observed
hemorrhaging in other internal organs, including the liver, pan-
creas, and heart. The pathologist noted that the stomach was
empty, which would be inconsistent with her having eaten food
a couple hours earlier unless she had vomited after eating such
food. The pathologist opined in conclusion that the cause of
Branesha’s death was trauma to the head and abdomen and the
resulting loss of blood and, further, that the injuries could not
have been the result of a single fall from a bed.

Finally, the State presented the testimony of a pediatric phy-
sician who reviewed photographs and the post mortem exami-
nation report on Branesha. The pediatric physician opined
that her injuries were nonaccidental; that immediately after
sustaining such injuries, a “child would be inconsolable, would
be screaming, crying,” and “as a caregiver, you would be pan-
icked to witness this child”; and that a child would have gone
unconscious “at the most 15 to 20 minutes” after sustaining
such injuries. The physician further opined that the injuries
could not have been the result of a single fall from a bed and
instead were caused by multiple instances of blunt trauma such
as punching or kicking. The physician opined in conclusion
that after a child received such injuries, a reasonable care-
giver would not be able to say that the child was in a normal
condition and that if the child had received medical attention
immediately after receiving the injuries, the child’s life could
possibly have been saved.

After the State rested its case, Robinson moved for dismissal
on the basis that the State failed to prove its case. The court
denied the motion.
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Robinson testified in his own defense. He testified that on
the morning of November 24, 2006, he spoke with Turner and
that she stated she planned to have Ammons babysit Branesha
and then would spend the night with Robinson. Robinson next
spoke with Turner shortly after noon, and she told him that
he could pick her up because her mother had left. Robinson
picked up Turner around 1:30 p.m., and Turner brought
Branesha with her. The three went to Robinson’s apartment,
where Robinson allowed Branesha to play with some of his
daughter’s toys. Robinson testified that Turner was with him
and that he was never alone with Branesha. At one point,
Turner called to Robinson from another room and told him
to bring in some paper towels because Branesha had thrown
up. Around 3 p.m., Robinson took Turner and Branesha to
Ammons’ house and left them both there. Robinson testified
that there was no plan for him to take Branesha to Chuck E.
Cheese’s and that instead, the plan was that Turner would
spend time at Ammons’ house before returning to his apart-
ment for the night, leaving Branesha with Ammons. Robinson
testified that he and Turner did not want her mother to know
that she was with him, because Turner’s mother did not
approve of him.

Robinson testified that he next spoke to Turner when he
called after 5 p.m. to see if she was ready for him to pick
her up. She was, and he went to Ammons’ house to pick her
up. When he arrived, Turner and Ammons both came out and
Ammons was carrying Branesha, who appeared to be sleep-
ing. Turner told Robinson that Ammons would not be able to
watch Branesha and that she would try to find another baby-
sitter. As they drove to Robinson’s home, Turner stated that
Branesha was not breathing. Robinson attempted to wake her,
but she did not respond, and so he drove her to the hospital.
On the way to the hospital, he asked Turner what had hap-
pened and she said that Branesha had fallen and hit her head
at Ammons’ house. Robinson testified that Turner asked him
to say that he had taken Branesha and his daughter to Chuck
E. Cheese’s, because Turner was worried that she would be in
trouble if it was learned that she allowed Branesha to fall and
hit her head.
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Robinson testified that at the hospital, he decided that
Turner’s mother should be called. Turner asked him not to
identify himself to her mother because of her mother’s dislike
for him and instead to say that his name was “Eric.” Robinson
testified that Turner asked him to leave the hospital before
her mother arrived and that he complied. Turner called him
the night of November 24, 2006, and told him that Branesha
had died and that the police were investigating her for child
neglect. Turner asked him to tell anyone who questioned him
that Branesha was with him and not with Turner when she fell.
Robinson agreed to tell the police whatever Turner wanted him
to say. Robinson testified that Turner asked him to stick with
that story the next time she called him and that that was the
reason he said the things he did during the telephone conversa-
tion on November 25.

Robinson also presented the testimony of Robert Louis
Butler, a police officer who took part in the investigation
of Branesha’s death. Robinson questioned Butler regarding,
inter alia, an interview Butler conducted of Robinson dur-
ing the investigation. Butler testified, inter alia, that during
the interview, Robinson admitted that he had accidentally
kicked Branesha.

At the jury instruction conference, the State objected “to
giving the instruction on the jury making a finding of free and
voluntariness” because the State “did not offer the statement;
the defense did.” Robinson’s counsel stated that he did not
object, and the court therefore stated that the instruction would
be removed. The record on appeal does not contain instructions
that were proposed but not given, and there is no other indi-
cation in the record of the content of the instruction referred
to above or of the specific statement or statements to which
it pertained.

During jury deliberations, the jury foreperson sent a ques-
tion to the court regarding instruction No. 4, which set forth
the elements of the crime of knowing or intentional child abuse
resulting in death. Paragraph A(1) of the instruction required
that in order for the jury to find Robinson guilty, the State
must prove, inter alia, that Robinson “did cause or permitted
Branesha . . . to be placed in a situation that endangered her
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life or health or to be deprived of necessary care.” The jury
foreperson asked, “Can we conclude that the insertion of ‘or’
in the second to last line of the statement indicates that only
depriving of necessary care is needed to meet the criteria of
(1)?” The court held a hearing with counsel for the State and
Robinson present and stated on the record that counsel for both
parties “agreed that the question should be answered with the
word ‘yes.”” Counsel for both parties agreed on the record
that such statement was accurate, and the court stated that the
jury would be given a supplemental instruction that the answer
to the question was “yes.” The supplemental instruction does
not appear to have been given orally to the jury on the record;
instead, it appears that the supplemental instruction was given
to the jury in written form.

Shortly thereafter, the jury indicated that it had reached a
verdict. The jury entered a unanimous verdict that Robinson
was guilty of knowing and intentional child abuse resulting in
death. The court subsequently imposed a sentence of imprison-
ment for life.

Robinson filed a notice of appeal. The district court granted
Robinson’s request for new counsel on appeal.

ASSIGNMENTS OF ERROR

Robinson asserts that (1) there was not sufficient evidence
to support his conviction, (2) he received ineffective assistance
of counsel because trial counsel failed to object to the removal
of the instruction regarding voluntariness of statements, (3)
the district court erred in giving the supplemental instruction
in response to the jury’s question, and (4) the district court
imposed a sentence that was excessive and disproportionate to
the crime and that constituted cruel and unusual punishment.

STANDARDS OF REVIEW
[1,2] When reviewing a criminal conviction for sufficiency
of the evidence to sustain the conviction, the relevant question
for an appellate court is whether, after viewing the evidence in
the light most favorable to the prosecution, any rational trier
of fact could have found the essential elements of the crime
beyond a reasonable doubt. State v. Branch, 277 Neb. 738,
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764 N.W.2d 867 (2009). Regardless of whether the evidence
is direct, circumstantial, or a combination thereof, an appel-
late court, in reviewing a criminal conviction, does not resolve
conflicts in the evidence, pass on the credibility of witnesses,
or reweigh the evidence. Id.

[3,4] A claim of ineffective assistance of counsel need not
be dismissed merely because it is made on direct appeal. The
determining factor is whether the record is sufficient to ade-
quately review the question. State v. Davis, 276 Neb. 755, 757
N.W.2d 367 (2008). If a matter has not been raised or ruled on
at the trial level and requires an evidentiary hearing, an appel-
late court will not address the matter on direct appeal. Id.

[5-7] Whether jury instructions given by a trial court are
correct is a question of law. State v. Welch, 275 Neb. 517, 747
N.W.2d 613 (2008). When dispositive issues on appeal present
questions of law, an appellate court has an obligation to reach
an independent conclusion irrespective of the decision of the
court below. Id. In an appeal based on a claim of an erroneous
jury instruction, the appellant has the burden to show that the
questioned instruction was prejudicial or otherwise adversely
affected a substantial right of the appellant. Id.

[8] Sentences within statutory limits will be disturbed by an
appellate court only if the sentences complained of were an
abuse of judicial discretion. State v. Branch, supra.

ANALYSIS
There Was Sufficient Evidence to Support Robinson’s
Conviction for Knowing or Intentional
Child Abuse Resulting in Death.

Robinson first asserts that the evidence was not sufficient
to support his conviction for knowing or intentional child
abuse resulting in death. We conclude that the evidence was
sufficient.

Robinson was convicted of a violation of § 28-707, which
provides that a person is guilty of child abuse “if he or she
knowingly, intentionally, or negligently causes or permits a
minor child to be . . . [p]laced in a situation that endangers his
or her life or physical or mental health [or to be d]eprived of
necessary . . . care.” Subsection (6) of the statute provides that
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child abuse is a Class IB felony “if the offense is committed
knowingly and intentionally and results in the death of such
child.” In this case, the State charged in the information that
Robinson committed the offense knowingly and intentionally
and that the offense resulted in Branesha’s death.

Through the testimonies of Turner, Turner’s mother, and
Ammons, the State presented evidence that Branesha was in
Robinson’s sole care on the afternoon of November 24, 2006,
that she showed no sign of injury prior to the time she was in
his sole care, and that Branesha suffered injuries during the
time she was in his sole care. Through the testimonies of medi-
cal personnel who treated or examined Branesha, the State also
presented evidence that Branesha suffered injuries such that it
would have been obvious to any person caring for her that she
needed immediate medical attention, that such injuries were
not incurred as a result of a fall from a bed but instead as a
result of multiple instances of blunt trauma such as kicking
or punching, and that Branesha was denied medical care long
enough that she died when, if timely treatment had been pro-
vided, she might have survived.

There was evidence that Robinson admitted to Butler that
he accidentally kicked Branesha. In addition, evidence that
Branesha was in Robinson’s sole care during the time she
suffered injuries was circumstantial evidence from which the
jury could have inferred that he caused the injuries. See State
v. Leibhart, 266 Neb. 133, 662 N.W.2d 618 (2003) (evidence
that defendant was sole adult in child’s presence at time child
sustained injuries was sufficient circumstantial evidence sup-
porting finding that defendant caused injuries). The jury could
have inferred that Robinson placed Branesha in a situation
that endangered her life or health when he either inflicted
the injuries or allowed the injuries to be inflicted on her, or
the jury could have found that Robinson deprived Branesha
of necessary care based on evidence that her injuries were
such that a reasonable person would have known she needed
immediate medical attention. Either finding would support
a conviction for child abuse under § 28-707. The evidence,
including the pediatric physician’s testimony that Branesha’s
injuries were nonaccidental, also supported findings that the
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abuse was knowing or intentional and that the abuse resulted in
Branesha’s death, making the offense a Class IB felony under
§ 28-707(6). Because there was evidence to support such find-
ings, the evidence presented by the State supports Robinson’s
conviction for knowing or intentional child abuse resulting
in death.

Robinson argues that the evidence was not sufficient, because
the strongest evidence against him was faulty in certain respects.
He asserts that the most important pieces of evidence against
him were his two “confessions”—his admission to Butler that
he accidentally kicked Branesha and his statements in the
recorded telephone call with Turner in which he admitted that
Branesha was alone with him during the afternoon of November
24, 2006. These statements support a finding of guilt. Robinson
does not argue that these statements do not support his convic-
tion but instead argues that the court should have instructed the
jury to consider whether such statements were voluntary. This
argument is considered below in connection with Robinson’s
second assignment of error claiming ineffective assistance of
counsel wherein we conclude the record on direct appeal is not
sufficient to evaluate the claim.

Robinson further argues that other than his own statements,
the main evidence against him was the testimony of Turner and
Ammons, and he asserts both were “admitted liar[s].” Brief for
appellant at 19. He notes that Turner admitted that she lied in
her first statements to police after Branesha’s death and that
she lied to her mother by denying that she was spending time
with Robinson. Robinson notes that Ammons admitted that at
times she had lied by providing an alibi for Turner when Turner
was spending time with Robinson. Robinson urges this court to
“simply admit the incredulity of [Turner’s] and [Ammons’]
stor[ies].” Id.

[9] We have stated that the credibility and weight of wit-
ness testimony are for the jury to determine, and witness
credibility is not to be reassessed on appellate review. State
v. Archie, 273 Neb. 612, 733 N.W.2d 513 (2007). If the jury
believed Turner’s and Ammons’ testimony, such evidence sup-
ported Robinson’s conviction. Although there was also evi-
dence which might have called each witness’ credibility into
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question, that assessment was for the jury. Viewing the evi-
dence in the light most favorable to the State, it is clear that
the jury believed Turner’s and Ammons’ testimony and did not
believe Robinson’s testimony on matters where their testimo-
nies were in conflict. When reviewing a criminal conviction
for sufficiency of the evidence, we, as an appellate court, do
not pass on the credibility of witnesses, see State v. Branch,
277 Neb. 738, 764 N.W.2d 867 (2009). Including the testimo-
nies of Turner and Ammons, the jury, as the trier of fact, could
reasonably have found the essential elements of knowing or
intentional child abuse resulting in death beyond a reasonable
doubt based on the evidence.

We conclude that the evidence was sufficient to support
Robinson’s conviction for knowing or intentional child abuse
resulting in death.

The Record on Direct Appeal Is Not Sufficient to
Review Robinson’s Claim of Ineffective
Assistance of Counsel.

Robinson next asserts that he received ineffective assistance
of counsel. Robinson argues that he was provided ineffective
assistance when his trial counsel failed to object after the State
asked the court not to give a proposed instruction that the jury
should decide whether any confession Robinson made was
made knowingly and voluntarily. Because the proposed instruc-
tion is not included in the record on appeal, we conclude that
we cannot review Robinson’s claim of ineffective assistance of
counsel in this direct appeal.

We have stated that we need not dismiss an ineffective assist-
ance of counsel claim merely because a defendant raises it on
direct appeal. State v. Wabashaw, 274 Neb. 394, 740 N.W.2d
583 (2007). The determining factor is whether the record is
sufficient to adequately review the question. Id. If it requires
an evidentiary hearing, we will not address the matter on direct
appeal. I1d.

We note that the proposed instruction that is the subject of
Robinson’s claim of ineffective assistance of counsel is not
included in the record on appeal. The only indication in the
record suggesting the content of the instruction is a statement
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at the instruction conference made by the prosecutor that the
State objected “to giving the instruction on the jury making
a finding of free and voluntariness.” Robinson concedes on
appeal that the proposed instruction is not in the record but
argues that we must assume that the proposed instruction was
based on the standard jury instruction on voluntary statements
(NJI2d Crim. 6.0). We are not prepared to make this assump-
tion. Further, because the proposed instruction is not included
in the record, we cannot be certain what statement or state-
ments by Robinson were the subject of the instruction, and we
therefore cannot determine whether Robinson was prejudiced
by his counsel’s purported failure to object to the removal of
the instruction. Finally, it is possible that defense counsel had a
strategic reason for not objecting to removal of the instruction
and such reasoning cannot be evaluated without an eviden-
tiary hearing.

We conclude that the record on direct appeal is not sufficient
to adequately review Robinson’s claim of ineffective assistance
of counsel.

The Supplemental Jury Instruction Was a Correct Statement
of Law, and Robinson Was Not Prejudiced
by the Giving of the Instruction.

Robinson next asserts that the district court erred in giving
a supplemental instruction in response to the jury’s question
regarding the instruction on the elements of the crime charged.
We conclude that the instruction was a correct statement of
the law and that Robinson was not prejudiced by the giving of
the instruction.

During jury deliberations, the jury foreperson sent a ques-
tion to the court regarding the instruction that set forth the
elements of knowing or intentional child abuse resulting in
death. The instruction stated that in order for the jury to find
Robinson guilty, the State must prove, inter alia, that Robinson
“did cause or permitted Branesha . . . to be placed in a situ-
ation that endangered her life or health or to be deprived of
necessary care.” The jury foreperson asked, “Can we conclude
that the insertion of ‘or’ in the second to last line of the state-
ment indicates that only depriving of necessary care is needed
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to meet the criteria of (1)?” After consulting with counsel for
both the State and Robinson, the court provided a supplemental
instruction to the jury stating that the answer to the question
was “Yes.”

Robinson argues on appeal that the court should have refused
to give a supplemental instruction, because the original instruc-
tion was a correct and adequate statement of law and did not
need expansion. Robinson also argues that under Neb. Rev.
Stat. § 25-1116 (Reissue 2008), the proper procedure would
have been to call the jury into open court and to tell it that it
had been given all the law necessary and that it should base its
decision on that law.

In State v. Gutierrez, 272 Neb. 995, 726 N.W.2d 542
(2007), the trial court informed the State and the defendant
in a telephonic hearing of questions asked by the jury and
of the court’s proposed responses. On appeal, we noted that
the defendant in Gutierrez failed to show how he was preju-
diced by the procedure used by the court for responding to
the jury’s question. With regard to the defendant’s objection
to the substance of the supplemental instruction, we noted in
Gutierrez that the same standards regarding an alleged errone-
ous jury instruction apply to a supplemental instruction. That
is, “the appellant has the burden to show that the questioned
instruction was prejudicial or otherwise adversely affected
a substantial right of the appellant.” 272 Neb. at 1024, 726
N.W.2d at 569.

We note in this case that Robinson’s counsel did not object
to the procedure and that counsel did not object to the con-
tent of the instruction, but instead agreed that it was correct.
Robinson does not frame this assignment of error as ineffective
assistance of counsel, and he does not appear to argue that the
supplemental instruction misstated the law. Instead, he argues
that the supplemental instruction was unnecessary because the
original instruction adequately stated the law. He argues that
he was prejudiced because the jury reached its verdict shortly
after it received the supplemental instruction; therefore, he
argues, the supplemental instruction prompted the jury to reach
a verdict to convict.
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Even though the supplemental instruction may have assisted
the jury in reaching its decision, Robinson has not shown that
the instruction was prejudicial or otherwise adversely affected
his substantial rights. The supplemental instruction, when read
with the other jury instructions as a whole, was a correct
statement of law and was not misleading, and the fact that it
assisted the jury in reaching its verdict does not mean that it
caused the jury to reach its finding of guilt. The instruction was
not prejudicial.

Robinson has not shown that he was prejudiced by the sup-
plemental instruction or by the procedure used by the court to
respond to the jury’s question. We therefore conclude that the
court did not err in giving the supplemental instruction.

The Sentence Imposed by the District Court
Was Not Excessive and Was Not Cruel
and Unusual Punishment.

Finally, Robinson challenges his sentence in four assign-
ments of error that he argues as two and that we consider
together. He asserts that (1) the court imposed an excessive
sentence because it did not properly consider factors set forth
in case law and (2) the sentence constituted cruel and unusual
punishment because it was disproportionate to the crime. We
conclude that the sentence was not excessive and that it did not
constitute cruel and unusual punishment.

Robinson argues first that his sentence of life imprison-
ment is excessive because he is a young man and the sentence
imposed on him gives him no opportunity to rehabilitate him-
self. He notes that his criminal history was not extensive and
included no prior felony convictions. He also argues that the
court should have given him favorable consideration because
although he had a difficult childhood, he avoided joining a
gang or becoming involved in chemical dependency.

A sentence imposed within statutory limits will not be
disturbed on appeal absent an abuse of discretion by the trial
court. State v. Kinkennon, 275 Neb. 570, 747 N.W.2d 437
(2008). Robinson was convicted of knowing or intentional
child abuse resulting in death, which is a Class IB felony under
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§ 28-707(6). A Class IB felony is punishable by a sentence of
imprisonment for a minimum of 20 years to a maximum of life.
Neb. Rev. Stat. § 28-105 (Reissue 2008). Therefore, Robinson’s
sentence is within statutory limits.

The State argues that although Robinson’s criminal history
did not include prior felonies, it is a lengthy history and shows
“a pattern of utter disregard for the law.” Brief for appellee at
28. The State also notes that although Robinson did not test
high for susceptibility to drugs and alcohol, he tested in the
high to very high risk category for criminal behavior, antisocial
behavior, and procriminal attitude. The State also emphasizes
the nature of the crime for which Robinson was convicted—the
beating and brutalization of a small child—and argues that any
redeeming qualities Robinson may have pale in comparison to
such a crime.

At the sentencing hearing, the court also focused on the
nature of the crime. The court noted that the testimony of the
pathologists regarding the nature and extent of Branesha’s inju-
ries indicated that she suffered and that the injuries were not
the result of an accident or a single blow, but instead “several
strikes” involving “a horrific amount of force consistent with
kicks or punches as if the baby were stomped on.” The court
also noted that Robinson accepted no responsibility for the
crime and concluded that any sentence “less than the maxi-
mum allowed by law would promote disrespect for the law and
depreciate the seriousness of the offense.”

Given the reasons set forth by the State and by the district
court, we conclude that the sentence of life imprisonment was
not an abuse of discretion.

Robinson separately argues that his sentence is dispropor-
tionate to the crime and therefore violates federal and state
constitutional prohibitions against cruel and unusual punish-
ment. Robinson compares his case to other cases that he argues
involved similar crimes but in which the defendant was given a
less severe sentence. Although Robinson casts his arguments in
constitutional terms of cruel and unusual punishment, we find
that the arguments are in substance the same as his claims of
an excessive sentence.
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Robinson does not attack the facial validity of § 28-707(6),
which designates that the crime of knowing or intentional
child abuse resulting in death is a Class IB felony, or of
§ 28-105, which provides that a Class IB felony is punishable
by a sentence of imprisonment for a minimum of 20 years to
a maximum of life. He makes no substantive argument that
the designated range of punishment, including the maximum
punishment of life imprisonment, is so disproportionate to the
crime of knowing and intentional child abuse resulting in death
that the statutes on their face violate the constitutional prohibi-
tions against cruel and unusual punishment. Because Robinson
does not make a facial challenge to the statute, his argument
must be understood as a challenge to the statutes “as applied”
to him.

In a facial challenge, the defendant would argue that the
range of punishments assigned to a particular crime is dispro-
portionate to the range of actions that would meet the statutory
definition of the crime. However, in an “as applied” challenge,
like that advanced by Robinson in this case, the defendant
does not argue that the range of punishment is disproportion-
ate to the crime in general, but instead argues that his or her
specific punishment is disproportionate to his or her specific
crime. See State v. Brand, 219 Neb. 402, 404, 363 N.W.2d
516, 518 (1985) (distinguishing between cruel and unusual
punishment challenge “directed to the claim that the statute is
unconstitutional by its terms” and argument that “as applied
in this particular case,” sentence violates cruel and unusual
punishment clauses of U.S. and Nebraska Constitutions). We
conclude that Robinson’s “as applied” challenge based on
the cruel and unusual punishment clauses involves the same
considerations as his excessive claim. In both challenges, he
argues that his specific sentence is disproportionate to the
specific circumstances of his crime. For reasons discussed
above, wherein we concluded that Robinson’s sentence was
not excessive, we also conclude that his sentence was not
so disproportionate to his crime as to constitute cruel and
unusual punishment.
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We conclude that the sentence imposed by the district court
was not excessive and did not constitute cruel and unusual
punishment.

CONCLUSION

We conclude that the evidence was sufficient to support
Robinson’s conviction for knowing or intentional child abuse
resulting in death, that the record on direct appeal is not suf-
ficient to review Robinson’s claim of ineffective assistance of
counsel, that Robinson was not prejudiced by the supplemental
instruction to the jury, and that the sentence imposed by the
district court was not excessive and did not constitute cruel and
unusual punishment. We therefore affirm Robinson’s convic-
tion and sentence.

AFFIRMED.
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1. Rules of Evidence: Appeal and Error. Where the Nebraska Evidence Rules
commit the evidentiary question at issue to the discretion of the trial court, an
appellate court reviews the admissibility of evidence for an abuse of discretion.

2. Motions for Mistrial: Appeal and Error. The decision whether to grant a motion
for mistrial is within the discretion of the trial court, and an appellate court will
not disturb the ruling on appeal in the absence of an abuse of discretion.

3. Self-Defense. To successfully assert a claim of self-defense as justification for
the use of force, the defendant must have a reasonable and good faith belief in
the necessity of such force and the force used must be immediately necessary and
must be justified under the circumstances.

4. Motions for Mistrial. The decision to grant a motion for mistrial is within the
trial court’s discretion.

5. Motions for Mistrial: Prosecuting Attorneys: Proof. Before it is necessary to
grant a mistrial for prosecutorial misconduct, the defendant must show that a
substantial miscarriage of justice has actually occurred.

6. Prosecuting Attorneys. When a prosecutor persists in questioning after the court
advises that the questions are not permitted, the prosecutor commits misconduct.

7. Prosecuting Attorneys: Motions for Mistrial. A prosecutor’s conduct does not
require a mistrial if it does not mislead or unduly influence the jury.
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8. : . When a prosecutor’s conduct is so inflammatory that an admonition
to the jury cannot remove the contamination, a mistrial is warranted.
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L. DouGHERTY, Judge. Affirmed.
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ConnoLLy, J.
I. SUMMARY

A jury convicted the appellant, Daunte L. Goynes, of murder
in the second degree and use of a deadly weapon to commit a
felony. The district court sentenced him to a term of 60 years’
to life imprisonment for the murder conviction and a consecu-
tive term of 10 to 20 years’ imprisonment for the weapon con-
viction. He appeals the district court’s exclusion of purported
threats made against him by the victim’s fellow gang members.
He also appeals the court’s denial of his motion for a mistrial
for prosecutorial misconduct. We affirm.

II. BACKGROUND

1. THE SHOOTING

The State charged 18-year-old Goynes with second degree
murder and use of a deadly weapon to commit a felony.
Goynes admitted shooting 18-year-old Aaron Lofton but
claimed self-defense.

The shooting occurred during a fight between Lofton and
Goynes near 40th and Hamilton Streets in Omaha, Nebraska.
Lofton and his mother were walking on Hamilton Street about
1 o’clock in the afternoon. Lofton’s mother testified that as
they walked past Goynes and another male, Lofton turned and
punched Goynes in the face and a fight ensued. Lofton’s mother
ran to a nearby store for help. When she exited the store, she
heard several shots. She did not see the first shot but claimed
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that she saw Goynes standing in the middle of the street, firing
at Lofton as he ran away from Goynes.

Another witness, a cabdriver, was driving west on Hamilton
Street when the shooting occurred. He testified that he saw a
fight between two young black males. He saw Lofton throw
the first punch and, as the fight escalated, heard shots. He did
not see the first shot, but testified that he saw Lofton running
away. As Lofton continued running, the cabdriver saw Goynes
leaning over a parked car, firing with his hand extended across
the hood. Lofton later died at a hospital.

Goynes and the other male fled from the scene. The cab-
driver followed them to a house a few blocks away, where
police arrested Goynes. At the house, the police found a .38-
caliber revolver. The gun, a five-shot revolver, had one empty
cell and four spent casings in the other cells. Ballistics tests
later confirmed that the fatal bullet was fired from the gun. An
autopsy determined that a single shot entered Lofton’s left side
under his armpit and travelled left to right at a slight upward
angle. The autopsy also showed the bullet lodged in the right
side of Lofton’s upper chest area. The parties stipulated that
Goynes fired the shot from a distance of at least 12 inches.

Goynes testified that he did not seek out Lofton on the day
of the shooting, but that Goynes recognized him as a member
of the “Murdertown” gang. Goynes also testified that he was
losing the fight with Lofton; that Lofton had him in a headlock;
and that because Goynes suffers from asthma, the exertion and
pressure were making it difficult for him to breathe. He began
to panic and reached for the gun hidden in his pants. Goynes
testified that he believed the only way to get free from Lofton
was to shoot him. He testified that he fired several shots while
he was on the ground but never shot at Lofton once he was free
from him.

Goynes said that the fight was part of an ongoing dispute
between himself and members of the Murdertown gang. He
stated that a month before the shooting, Lofton shot at him
and several friends while they were in Kountze Park in Omabha,
and that later that same night at a local fast-food restaurant, a
Murdertown gang member was murdered. Goynes testified that
he was not responsible for the death but that he began carrying
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a gun because the Murdertown gang members blamed him for
the shooting. He believed that his fight with Lofton resulted
from the Murdertown gang’s belief that he was involved in the
fast-food restaurant shooting.

2. Tue TrRIAL

(a) Evidence of Alleged
Third-Party Threats

During the trial, Goynes argued that he shot Lofton in
self-defense. To establish that defense, Goynes attempted to
introduce evidence of threats made against him by Lofton’s
fellow gang members. The court excluded this evidence. The
first incident Goynes proffered as evidence involved a driveby
shooting at Goynes’ mother’s residence allegedly committed by
Murdertown gang members. The second incident involved an
alleged threat made by the Murdertown gang on the “MySpace”
Web page, an online social networking site. Goynes argued that
the threats showed he reasonably feared Lofton because Lofton
was a member of the Murdertown gang.

Regarding the first incident, the district court allowed
Goynes to testify that after the fast-food restaurant murder,
he saw a car drive by his mother’s house and he believed a
Murdertown gang member owned it. But the court did not
allow him to testify that someone fired shots from the car at
his mother’s house. The court ruled that unless Goynes could
testify that Lofton was in the car, he could not testify about the
shots’ being fired from the car. In an offer of proof, Goynes
argued that a jury could find—because of the firing of shots
at his mother’s house by Murdertown gang members—that he
reasonably feared he would be killed or seriously injured by a
Murdertown gang member.

Regarding the second incident, the court did not allow
Goynes to introduce testimony regarding an alleged threat
against Goynes and his family on Murdertown’s Web page
on “MySpace.” In his offer of proof, Goynes alleged that he
had “heard” that there was an alleged threat to kill him and
his family on Murdertown’s “MySpace” Web page. Goynes
could not, however, link Lofton with the Web page or testify
that Lofton was the one who put the threat on the Web page.
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Goynes also could not testify that he actually saw the purported
threat, and the offer of proof did not contain a printout of the
actual Web page. Moreover, Goynes could not explain how he
became aware of the alleged threat or why he had a reasonable
basis to believe the purported threat or that it was connected
to Lofton.

The court held that the testimony was not admissible unless
Goynes could connect Lofton with the Web page. The court did
allow Goynes to testify that there was “something out there”
on “MySpace” with Lofton’s name, but that he did not know
if Lofton was responsible for the information. Goynes argued
the testimony regarding the “MySpace” threat would show the
reasonableness of his fear of Murdertown gang members and
that Lofton was the first aggressor.

(b) Goynes’ Motion for Mistrial

The court denied Goynes’ motion for a mistrial because of
alleged prosecutorial misconduct. Goynes moved for a mistrial
during the State’s cross-examination of him while he was testi-
fying about the gun used in the shooting.

On direct examination, he testified that he bought the gun
only after Lofton shot at him at Kountze Park. On cross-
examination, the prosecutor attempted to elicit testimony from
Goynes about his previous gun ownership. The prosecutor
asked him twice whether he was familiar with guns or whether
he had previously owned a gun. After each question, defense
counsel objected to the question as irrelevant and as inadmis-
sible evidence of Goynes’ previous criminal conduct. The court
sustained both objections. The prosecutor then asked a third
time whether Goynes had previously owned a gun. Defense
counsel objected and moved for a mistrial. The court denied
the motion, stating, “Let’s move on.”

III. ASSIGNMENTS OF ERROR

Goynes assigns the following errors:

(1) The court erred in excluding evidence that third parties
associated with Lofton had made threats and committed acts of
violence against Goynes.

(2) The court erred in denying his motion for a mistrial
because of alleged prosecutorial misconduct.
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IV. STANDARD OF REVIEW

[1] Where the Nebraska Evidence Rules commit the evi-
dentiary question at issue to the discretion of the trial court,
we review the admissibility of evidence for an abuse of
discretion.!

[2] The decision whether to grant a motion for mistrial is
within the discretion of the trial court, and we will not disturb
the ruling on appeal in the absence of an abuse of discretion.?

V. ANALYSIS

1. EVIDENCE OF THIRD-PARTY THREATS

Goynes claims that the court erred in excluding evidence
of alleged third-party threats. Specifically, he contends that
the court should have allowed him to introduce evidence
of the driveby shooting at his mother’s residence and the
alleged threat against him and his family on Murdertown’s
“MySpace” Web page. He argues that both pieces of evidence
support his self-defense claim because they show why he
reasonably feared Murdertown gang members and Lofton in
particular as a member of the gang. He also argues the evi-
dence demonstrates two additional points: why he was carry-
ing a gun on the day of the shooting and that Lofton was the
first aggressor.

[3] To successfully assert a claim of self-defense as justi-
fication for the use of force, the defendant must have a rea-
sonable and good faith belief in the necessity of such force.?
The force used must be immediately necessary and must be
justified under the circumstances.* This necessarily means that
the defendant asserting a claim of self-defense may introduce
evidence why he or she was justified in being fearful of the
alleged victim or that the alleged victim was the first aggres-
sor.” Here, however, Goynes is not attempting to introduce

U State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

2 See State v. Gresham, 276 Neb. 187, 752 N.W.2d 571 (2008).

3 See State v. Iromuanya, 272 Neb. 178, 719 N.W.2d 263 (2006).
4 See id.

5 See State v. Lewchuk, 4 Neb. App. 165, 539 N.W.2d 847 (1995).
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evidence of threats made by Lofton. Instead, he is attempting
to introduce evidence of third-party threats made by Lofton’s
fellow gang members.

We have not addressed the admissibility of threats which
were made not by a victim, but by third parties associated with
the victim. Other courts have held that evidence of third-party
threats are admissible to support a claim of self-defense if there
is also evidence from which the fact finder may find that the
defendant reasonably connected the victim with those threats.°
Assuming without deciding that third-party threats would be
admissible in cases of self-defense, the district court did not err
in excluding the testimony of the third-party threats.

Goynes claims that the evidence of the alleged third-party
threats shows that he reasonably feared for his life. We under-
stand this argument to be that because Lofton’s gang members
had threatened Goynes’ life, he was reasonable in using deadly
force against Lofton. Goynes’ testimony, however, does not
support that conclusion.

Goynes testified that he was not afraid of Lofton even
though Lofton was a member of the Murdertown gang. And
what most undermines Goynes’ self-defense claim is his testi-
mony that he shot Lofton not because he thought Lofton would
kill him, but because he believed he was having a potentially
lethal asthma attack while Lofton had him in a headlock. And
remember, Goynes fired not one but four shots at Lofton as he
was running away.

Goynes makes two other arguments: (1) The threats also
show that Lofton was the first aggressor and (2) they explain
why Goynes was carrying a gun on the day of the shooting.
But this evidence was before the jury even without evidence of
these specific threats. First, the court allowed Goynes to testify
that Lofton started the fight. And second, the court allowed
him to testify that “bad blood” existed between Goynes’ and
Lofton’s gangs and that Goynes had purchased the gun for
his protection. So, even if Goynes had linked this evidence
to Lofton, his argument fails to persuade us that he was

6 People v. Minifie, 13 Cal. 4th 1055, 920 P.2d 1337, 56 Cal. Rptr. 2d 133
(1996).
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prejudiced by the exclusion of these threats. We conclude
that the district court did not abuse its discretion in excluding
the evidence relating to the alleged driveby shooting and the
alleged “MySpace” threat.

2. PROSECUTORIAL MISCONDUCT

Goynes testified that he purchased the gun only after the
Kountze Park incident. On cross-examination, the prosecutor
attempted to impeach his credibility by trying to elicit testi-
mony that Goynes had in fact owned other guns before the
incident. Goynes claims that because the court sustained his
objections twice regarding his prior gun ownership, the pros-
ecutor engaged in misconduct sufficient to support a mistrial
when he asked a third time.

[4,5] The decision to grant a motion for mistrial is within
the trial court’s discretion.” Before it is necessary to grant
a mistrial for prosecutorial misconduct, the defendant must
show that a substantial miscarriage of justice has actu-
ally occurred.®

Goynes argues that the conduct was prejudicial because his
credibility was critical to the issue of self-defense and that by
seeking to impeach his credibility through improper question-
ing, the prosecutor deprived him of a fair trial. Of course, the
State sees it differently. The State claims the prosecutor’s ques-
tions were not inflammatory, but reflected a good faith effort to
impeach Goynes’ testimony.

[6-8] When a prosecutor persists in questioning after the
court advises that the questions are not permitted, the prosecu-
tor commits misconduct.” But the prosecutor’s conduct does not
require a mistrial if it does not mislead or unduly influence the
jury.'” Here, the question is whether the prosecutor’s conduct is

7 See State v. Gutierrez, 272 Neb. 995, 726 N.W.2d 542 (2007).
8 1d.

° See, State v. Beeder, 270 Neb. 799, 707 N.W.2d 790 (2006), disapproved
on other grounds, State v. McCulloch, 274 Neb. 636, 742 N.W.2d 727
(2007); State v. Lotter, 255 Neb. 456, 586 N.W.2d 591 (1998) (citing Srate
v. Gurule, 194 Neb. 618, 234 N.W.2d 603 (1975)).

10" See id. See, also, Gutierrez, supra note 7.
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so inflammatory that an admonition to the jury cannot remove
the contamination."

The prosecutor’s questions regarding Goynes’ prior gun
ownership came after the State had called 14 witnesses and
rested. In addition, the court instructed the jury not to specu-
late on answers to questions that the court had overruled. But
more important, the jury was aware from other testimony that
through his gang, Goynes had previously been associated with
guns. After the prosecutor’s cross-examination of Goynes, in
rebuttal, a police officer testified that Goynes told him that he
was a member of the “38th Street Bloods” gang, that he asso-
ciated with other gangs, and that he and other gang members
“hang out” in Kountze Park, where “they hide their firearms in
the trash can.” Thus, the jury was aware that Goynes had con-
tact with guns before the Lofton shooting.

Although the prosecutor should have retreated from his ques-
tioning sooner, in the grand scheme of things, we believe the
jury would have little noted or long remembered the exchange.
In sum, the prosecutor’s conduct did not infect the jury. And
so, despite the court’s sustaining all objections to the State’s
questions regarding Goynes’ previous gun ownership, the jury
knew that Goynes had a gun before the Lofton shooting.

We conclude that the district court did not err in denying
Goynes’ motion for a mistrial.

AFFIRMED.

" See Beeder;, supra note 9. See, also, State v. Pierce, 231 Neb. 966, 439
N.W.2d 435 (1989).
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1. Postconviction: Proof: Appeal and Error. A defendant requesting postconvic-
tion relief must establish the basis for such relief, and the district court’s findings
will not be disturbed unless they are clearly erroneous.
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2. Effectiveness of Counsel. A claim that defense counsel provided ineffective
assistance presents a mixed question of law and fact.

3. Effectiveness of Counsel: Appeal and Error. An appellate court reviews inef-
fective assistance of counsel claims under the two-prong inquiry mandated
by Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984).

4. : ___ . In applying the two-prong test for ineffective assistance of coun-
sel claims, an appellate court reviews the lower court’s factual findings for
clear error.

5. ____:____. Whether counsel’s performance was deficient and whether that defi-
ciency prejudiced the defendant are legal determinations that an appellate court
resolves independently of the lower court’s decision.

6. ____:____ . When analyzing a claim of ineffective assistance of appellate coun-
sel, courts usually begin by determining whether appellate counsel failed to bring
a claim on appeal that actually prejudiced the defendant.

7. ____:____. Counsel’s failure to raise an issue on appeal could be ineffective
assistance only if there is a reasonable probability that inclusion of the issue
would have changed the result of the appeal.

8. : __ . When a case presents layered ineffectiveness claims, an appellate
court determines the prejudice prong of appellate counsel’s performance by
focusing on whether trial counsel was ineffective under the test in Strickland v.
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).

9. : ____. Under the test in Strickland v. Washington, 466 U.S. 668, 104 S.

Ct. 2052, 80 L. Ed. 2d 674 (1984), a court determines (1) whether counsel’s
performance was deficient and (2) whether the deficient performance actually
prejudiced the defendant in making his or her defense.

10. ___: . If trial counsel was not ineffective, then the defendant suffered no
prejudice when appellate counsel purportedly failed to bring an ineffective assist-
ance of trial counsel claim.

11.  Effectiveness of Counsel: Proof. In demonstrating prejudice, a defendant claim-
ing ineffective assistance of counsel must demonstrate a reasonable probability
that but for counsel’s deficient performance, the result of the proceeding would
have been different.

12. Effectiveness of Counsel: Presumptions. When considering whether trial coun-
sel’s performance was deficient, there is a strong presumption that counsel
acted reasonably.

13. Trial: Attorneys at Law: Effectiveness of Counsel: Appeal and Error. Trial
counsel is afforded due deference to formulate trial strategy and tactics. When
reviewing a claim of ineffective assistance of counsel, an appellate court will not
second-guess reasonable strategic decisions by counsel.

Appeal from the District Court for Douglas County: PaTRICIA
A. LAMBERTY, Judge. Affirmed.

Deborah D. Cunningham for appellant.
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Jon Bruning, Attorney General, and James D. Smith for
appellee.

HEeavican, C.J., WRicHT, CoNNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF THE CASE
Appellant, Rickey L. Jim, appeals the decision of the district
court for Douglas County which denied postconviction relief.
Because we find no error in the district court’s conclusion that
Jim was not denied effective assistance of appellate counsel,
we affirm.

STATEMENT OF FACTS

Jim was convicted by a jury in the district court for Douglas
County of the crime of child abuse resulting in death and
sentenced to 40 to 50 years in prison. Jim’s conviction was
affirmed by the Court of Appeals on direct appeal in State v.
Jim, 13 Neb. App. 112, 688 N.W.2d 895 (2004) (Jim I).

At trial, Jim was represented by the public defender, and
on direct appeal, Jim was represented by different counsel. In
Jim I, we recited the evidence at trial. The evidence showed
that on the evening of May 7, 2001, Candice Bryan left for
work and left her son, Layne Bryan Banik, and daughter, Sara
Bryan Banik, in the care of Jim. Bryan returned from work
around 11 p.m. but did not check on Layne or Sara, because
the doors to their rooms were closed. The next morning, Bryan
found Layne in his bed with his face completely in the pillow.
When she turned Layne over, his face was blue and he was
stiff. After attempting to perform mouth-to-mouth resuscitation
on Layne, Bryan called the 911 emergency dispatch service.
After being told by the 911 operator to place Layne on a flat
surface, Bryan moved him to the floor, placing him on his
back, and she again attempted to resuscitate Layne. Her efforts
were unsuccessful. An autopsy indicated that Layne had been
dead for many hours.

During the trial, portions of a 3'2-hour videotaped interview
that the police conducted with Jim were presented to the jury.
Trial counsel and the prosecutor had agreed to redact portions
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of the interview in which Jim mentioned bone fractures that
Layne had sustained prior to the incident which caused his
death. However, when the videotaped testimony was presented
to the jury, it included the following statement by Jim to police
officers: “Well now that you guys tell me his arm is broke, it’s
something you know, maybe I did pull his arm too hard or you
know, I’ve, if, if something like that happened, I didn’t mean
for it to happen you know.” The remainder of the statements
by Jim concerning the three previous bone fractures were prop-
erly redacted.

Defense counsel objected to the introduction into evidence
of the above-quoted portion of the videotape and moved for a
mistrial. The district court denied the motion for mistrial but
agreed to give the following statement instructing the jury with
respect to the evidence:

During the course of the interrogation you heard state-
ments made by the police officers to the defendant, includ-
ing statements attributed to third parties. These statements
are not offered for the truth of the matter contained in
those statements and shall not be considered by you for
that purpose. They’re admitted solely to demonstrate the
method of interrogation of the defendant and to put his
statements in context.

Defense counsel did not request additional admonishment
regarding the statements.

At trial, there was also testimony by the doctor who con-
ducted Layne’s autopsy. He testified that during the external
examination, he observed blunt force trauma injuries in the
form of abrasions and contusions on the lower part of Layne’s
nose, the upper and lower lips, the gums, both sides of the neck,
the back of the scalp, and the back of the left shoulder.

Further, the doctor testified that in the examination of
Layne’s body cavity organs, there were focal areas of small
pinpoint hemorrhages present on the lining of Layne’s heart
and both lungs, which hemorrhages are often seen in deaths
caused by asphyxiation.

The doctor testified that based upon his experience and
training, and his post mortem examination of Layne’s body, his
opinion to a reasonable degree of medical certainty regarding
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the cause of death was “asphyxiation secondary to smother-
ing.” The doctor testified that in his opinion based on a rea-
sonable degree of medical certainty, the abrasions to Layne’s
nose, lips, and gums were caused by his neck’s being forced
into a pillow or bedding until he died, and that the injuries
were consistent with those produced by a struggling child who
is having his face and mouth covered by being pushed into a
pillow or bedding.

On appeal, Jim assigned as error, inter alia, that the district
court erred in overruling his motion for mistrial based on the
inadvertent admission of the unredacted comment in the video-
taped testimony. In addressing this issue, the Court of Appeals
reviewed the statement and concluded that “[a]lthough the
objectionable testimony should have been redacted along with
the other portions of Jim’s interview with police relating to
long bone fractures, . . . no substantial miscarriage of justice
actually occurred in this case, nor was a fair trial prevented.”
Jim I, 13 Neb. App. at 131, 688 N.W.2d at 912. A petition for
further review to this court was denied.

Jim filed a verified motion for postconviction relief on
April 7, 2006. In his motion, Jim alleged that his appellate
counsel was ineffective for failing to raise on appeal that
his trial counsel was ineffective for (1) failing to file certain
motions, (2) failing to call an expert witness, (3) failing to
file a motion to withdraw as requested by defendant, and (4)
allowing into evidence the unredacted comment in the video-
taped testimony. Without conducting an evidentiary hearing,
the district court ordered a new direct appeal on the issue
of the admission of the unredacted portion of the video-
taped testimony.

On appeal, this court reversed that order and remanded the
cause for further proceedings, stating that on remand, the dis-
trict court should determine the sufficiency of Jim’s factual
allegations in his postconviction motion and whether the files
and records of the case affirmatively show that he is entitled
to no relief. State v. Jim, 275 Neb. 481, 747 N.W.2d 410
(2008). We stated that if the factual allegations are sufficient
and are not refuted by the files and records, the court should
conduct an evidentiary hearing and make findings of fact and
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conclusions of law with respect to the merits of Jim’s postcon-
viction claims. Id.

On July 17, 2008, the district court held an evidentiary hear-
ing on Jim’s motion for postconviction relief. At the evidentiary
hearing, the district court received into evidence Jim’s depo-
sition testimony, trial counsel’s deposition testimony, appellate
counsel’s deposition testimony, and the bill of exceptions of
the trial.

Trial counsel testified that the parties agreed that they would
not introduce evidence of Layne’s three older fractures. Trial
counsel testified that he had received a copy of Jim’s 3'2-hour
videotaped statement, and the transcription of the videotape,
and had marked the portions that needed to be redacted based
on this agreement. Trial counsel testified that he had reviewed
his copy of the redacted tape before it was played and that he
did not know whether the one statement remained unredacted
because he missed it or because a different copy was played to
the jury.

Trial counsel testified that his initial response to the play-
ing of the tape was to move for a mistrial. He stated that when
the motion was overruled, in considering what cautionary
instruction should be given, he concluded that because the
tape would not go to the jury room, he would request a “rather
bland” instruction. He testified that he believed it unwise to
request a limiting instruction which would highlight the unre-
dacted statement and that he thought a general instruction
would cover the statement without drawing further attention to
the statement.

Appellate counsel stated in his deposition testimony that in
bringing the appeal, he ruled out assigning as error ineffective
assistance of counsel based on the inadvertent playing of the
unredacted comment in the videotape. Appellate counsel stated
that he did not feel trial counsel’s performance was ineffective
and that assigning error on those grounds would have been a
frivolous issue. Appellate counsel testified that he talked with
Jim and informed him that in all likelihood, he would not raise
any issue of ineffective assistance of trial counsel in connection
with the inadvertent playing of the videotaped comment, and
that Jim did not request that he raise the issue.
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On August 8, 2008, the district court entered an order reject-
ing Jim’s ineffective assistance of counsel claim and denying
Jim’s motion for postconviction relief. The district court con-
cluded that Jim’s appellate counsel was not ineffective for not
raising an ineffective assistance of trial counsel claim on direct
appeal, because counsel’s decision not to request a more spe-
cific admonishment after the inadvertent playing of the com-
ment was trial strategy, and that Jim had not demonstrated that
there was a reasonable probability that but for the damaging
statement made in the videotape, the result of the proceeding
would have been different. Jim appeals.

ASSIGNMENT OF ERROR
In his brief, Jim asserts his sole assignment of error as fol-
lows: “The District Court erred in finding that Jim had not
demonstrated that there was a reasonable probability but for
the admission of [the] damaging statement in the video that
the result would have been different and that other questioned
actions by counsel were reasonable, strategic decisions.”

STANDARDS OF REVIEW

[1-5] A defendant requesting postconviction relief must
establish the basis for such relief, and the district court’s find-
ings will not be disturbed unless they are clearly erroneous.
State v. Jackson, 275 Neb. 434, 747 N.W.2d 418 (2008). A
claim that defense counsel provided ineffective assistance pre-
sents a mixed question of law and fact. Id. We review ineffec-
tive assistance of counsel claims under the two-prong inquiry
mandated by Strickland v. Washington, 466 U.S. 668, 104 S.
Ct. 2052, 80 L. Ed. 2d 674 (1984). Under this inquiry, we
review the lower court’s factual findings for clear error. State v.
Jackson, supra. Whether counsel’s performance was deficient
and whether that deficiency prejudiced the defendant are legal
determinations that we resolve independently of the lower
court’s decision. /d.

ANALYSIS
Upon synthesizing Jim’s assignment of error and the argu-
ments in his brief, we understand Jim claims that trial coun-
sel’s failure to ensure the objectionable comment was excluded
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from the videotape, and his actions taken in response to the
inadvertent playing of the comment, amounted to ineffective
assistance of counsel and that appellate counsel was ineffec-
tive when he did not assign these purported errors in Jim’s
direct appeal. Jim’s assignment of error to this court is that
the district court erred when it concluded Jim did not receive
ineffective appellate counsel and, therefore, denied postconvic-
tion relief.

[6-10] When analyzing a claim of ineffective assistance of
appellate counsel, courts usually begin by determining whether
appellate counsel failed to bring a claim on appeal that actually
prejudiced the defendant. State v. Jackson, supra. In doing so,
courts begin by assessing the strength of the claim appellate
counsel purportedly failed to raise. Counsel’s failure to raise
an issue on appeal could be ineffective assistance only if there
is a reasonable probability that inclusion of the issue would
have changed the result of the appeal. Id. When, as here, the
case presents layered ineffectiveness claims, we determine
the prejudice prong of appellate counsel’s performance by
focusing on whether trial counsel was ineffective under the
Strickland test. State v. Jackson, supra. Under the Strickland
test, a court determines (1) whether counsel’s performance was
deficient and (2) whether the deficient performance actually
prejudiced the defendant in making his or her defense. See
State v. Jackson, supra. If trial counsel was not ineffective,
then the defendant suffered no prejudice when appellate coun-
sel purportedly failed to bring an ineffective assistance of trial
counsel claim. /d.

As an initial matter, the State directs our attention to the
Court of Appeals’ opinion on direct appeal in which the sub-
stance of many of Jim’s current claims was considered and
rejected. The State urges us to affirm, suggesting that certain
claims are not properly before this court. While we do not
agree with the State’s analysis, we agree that Jim’s claims are
without merit.

Jim now claims that trial counsel was deficient when he
failed to ensure all matter intended to be excluded from the
videotape was in fact excluded and that Jim was prejudiced
thereby. As the State notes, the Court of Appeals considered
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the playing of the unredacted comment in connection with its
consideration of Jim’s unsuccessful argument on direct appeal
wherein he claimed that the trial court had erred when it denied
his motion for mistrial based on the inadvertent playing of
the objectionable comment. In Jim I, the Court of Appeals
acknowledged that “the objectionable testimony should have
been redacted,” 13 Neb. App. at 131, 688 N.W.2d at 912, but
after the examination of the entire cause, concluded that no
substantial miscarriage of justice occurred and that a mistrial
was not indicated.

Unlike his focus in his direct appeal on the trial court’s
ruling on the motion for mistrial, as rephrased in the current
appeal, Jim claims that trial counsel’s failure to ensure that
the objectionable comment was excluded was deficient and
prejudicial, thus amounting to ineffective assistance of counsel,
and that direct appeal counsel was ineffective for failing to
raise this issue. In the present context, we observe that under
the two-prong test in Strickland v. Washington, 466 U.S. 668,
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), Jim must establish
both a deficiency and prejudice in order to succeed on his inef-
fective assistance of counsel claim. As explained below, we
conclude that there was no prejudice at trial, and because trial
counsel was not ineffective, we agree with the district court
that appellate counsel was not ineffective. Our determination
that no prejudice resulted from the playing of the objection-
able testimony is consistent with the Court of Appeals’ opinion
noted above.

[11] In demonstrating prejudice, a defendant claiming inef-
fective assistance of counsel must demonstrate a reasonable
probability that but for counsel’s deficient performance, the
result of the proceeding would have been different. See State
v. McHenry, 268 Neb. 219, 682 N.W.2d 212 (2004). We have
repeatedly observed that it is unlikely that the outcome of the
proceedings would have been different where properly intro-
duced evidence against a defendant is overwhelming. See, e.g.,
State v. Hunt, 254 Neb. 865, 580 N.W.2d 110 (1998).

In this case, the record, recited in greater detail above,
established that Jim was the sole caregiver at the time of
Layne’s death, that Layne struggled and was injured thereby,
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and that Layne’s death was caused by “asphyxiation secondary
to smothering.” The inadvertent reference to one of Layne’s
three prior injuries was incidental compared to the properly
received evidence at trial regarding the event causing Layne’s
death. Because the properly introduced evidence against Jim
was overwhelming, he failed to demonstrate a reasonable prob-
ability that but for the performance by his trial counsel, the
outcome of his trial would have been different. Jim has not
established the prejudice prong of his ineffective assistance of
counsel claim, and we find no merit to his argument regarding
the inadvertent playing of the remark in the videotape. There
is no reasonable probability that inclusion of this issue would
have changed the result of the appeal. See State v. Jackson,
275 Neb. 434, 747 N.W.2d 418 (2008). Appellate counsel was
therefore not ineffective when he did not raise this issue.

[12,13] With respect to Jim’s claim that trial counsel failed
to take the required steps after the objectionable comment
was admitted, based on reasonable trial strategy, we find no
deficiency, and therefore, trial counsel’s actions in this regard
were not ineffective. When considering whether trial counsel’s
performance was deficient, there is a strong presumption that
counsel acted reasonably. See State v. Hudson, 277 Neb. 182,
761 N.W.2d 536 (2009). Furthermore, trial counsel is afforded
due deference to formulate trial strategy and tactics. When
reviewing a claim of ineffective assistance of counsel, an
appellate court will not second-guess reasonable strategic deci-
sions by counsel. State v. Lotter, 266 Neb. 245, 664 N.W.2d
892 (2003).

In this case, the district court found that trial counsel’s deci-
sions after the inadvertent playing of the unredacted videotaped
testimony involved reasonable trial strategy and were not inef-
fective. The record shows that in response to the playing of the
testimony, trial counsel’s immediate reaction was to ask for a
mistrial. Trial counsel testified in this postconviction case that
after the motion was denied, in requesting an admonishment,
he attempted to address the objectionable testimony without
highlighting the testimony. Based on this record, the district
court’s finding that trial counsel’s actions were “reasonable,
strategic decisions” was not clearly erroneous. The district
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court did not err when it concluded that trial counsel’s actions
did not constitute deficient performance, and therefore, appel-
late counsel was not ineffective when he did not raise this pur-
ported error on direct appeal.

CONCLUSION

Because Jim did not establish that his trial counsel was inef-
fective, he failed to establish that his appellate counsel was
ineffective. The district court did not err when it denied Jim’s
motion for postconviction relief based on the claim that he
was denied effective assistance of appellate counsel. We there-
fore affirm.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V.
L.T. THOMAS, APPELLANT.
769 N.W.2d 357

Filed July 31, 2009.  No. S-08-1177.

1. Postconviction: Proof: Appeal and Error. A defendant requesting postconvic-
tion relief must establish the basis for such relief, and the findings of the district
court will not be disturbed unless they are clearly erroneous.

2. Postconviction: Constitutional Law: Proof. A defendant moving for postconvic-
tion relief must allege facts which, if proved, constitute a denial or violation of
his or her rights under the Nebraska or U.S. Constitution.

3. Postconviction: Judgments: Appeal and Error. Whether a claim raised in a
postconviction proceeding is procedurally barred is a question of law. When
reviewing a question of law, an appellate court reaches a conclusion independent
of the lower court’s ruling.

4. Effectiveness of Counsel. A claim that defense counsel provided ineffective
assistance presents a mixed question of law and fact.

5. Effectiveness of Counsel: Appeal and Error. When reviewing a claim of inef-
fective assistance of counsel, an appellate court reviews the factual findings of
the lower court for clear error. With regard to the questions of counsel’s perform-
ance or prejudice to the defendant as part of the two-pronged test articulated in
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984),
an appellate court reviews such legal determinations independently of the lower
court’s decision.

6. Postconviction: Appeal and Error. A motion for postconviction relief cannot be
used to secure review of issues that were known to the defendant and could have
been litigated on direct appeal.
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7. Postconviction: Effectiveness of Counsel: Records: Appeal and Error. In
order to raise the issue of ineffective assistance of trial counsel where appellate
counsel is different from trial counsel, a defendant must raise on direct appeal
any issue of ineffective assistance of trial counsel which is known to the defend-
ant or is apparent from the record, or the issue will be procedurally barred on
postconviction review.

8. Postconviction: Effectiveness of Counsel: Proof: Appeal and Error. In order
to establish a right to postconviction relief based on a claim of ineffective assist-
ance of counsel at trial or on direct appeal, the defendant has the burden, in
accordance with Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80
L. Ed. 2d 674 (1984), to show that counsel’s performance was deficient; that is,
counsel’s performance did not equal that of a lawyer with ordinary training and
skill in criminal law in the area. Next, the defendant must show that counsel’s
deficient performance prejudiced the defense in his or her case. In order to show
prejudice, the defendant must demonstrate a reasonable probability that but for
counsel’s deficient performance, the result of the proceeding would have been
different. The two prongs of this test, deficient performance and prejudice, may
be addressed in either order.

9. Effectiveness of Counsel: Presumptions. In determining whether a trial coun-
sel’s performance was deficient, there is a strong presumption that such counsel
acted reasonably.

10. Trial: Effectiveness of Counsel: Witnesses. The decision to call, or not to call,
a particular witness, made by counsel as a matter of trial strategy, even if that
choice proves unproductive, will not, without more, sustain a finding of ineffec-
tiveness of counsel.

Appeal from the District Court for Douglas County:
W. RusseLL Bowik 111, Judge. Affirmed.

James E. Schaefer and Jill A. Podraza, of Gallup & Schaefer,
for appellant.

Jon Bruning, Attorney General, and George R. Love for
appellee.

Heavican, C.J., WRIGHT, CoNNOLLY, GERRARD, STEPHAN, and
MILLER-LERMAN, JJ.

HEeavican, C.J.
I. INTRODUCTION
L.T. Thomas appeals the denial of his motion for postconvic-
tion relief by the Douglas County District Court. Thomas was
convicted in 1995 of murder in the second degree, first degree
assault, and two counts of use of a firearm to commit a felony.
Afterward, Thomas was found to be a habitual criminal and his
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sentences were enhanced. In 2002, Thomas appealed, and in
State v. Thomas (Thomas I),! we affirmed Thomas’ convictions
but found there was insufficient evidence to sentence Thomas
as a habitual criminal and remanded the cause for resentencing.
Thomas was found to be a habitual criminal at his resentenc-
ing, and, on appeal in 2004, in State v. Thomas (Thomas II),*
we affirmed his sentences. Thomas filed this postconviction
motion, alleging ineffective assistance of trial and appellate
counsel. Thomas’ motion was denied, and he appealed. We
affirm the decision of the district court.

II. FACTS

A more detailed recitation of facts can be found in Thomas 1.
But in summary, Thomas was convicted of second degree mur-
der, first degree assault, and two counts of use of a firearm to
commit a felony. In June 1994, Thomas shot at two men who
were in a vehicle in Omaha, Nebraska. Thomas claimed that
he shot the men in self-defense after being threatened with
a gun. The driver of the vehicle was shot in the left leg and
crashed into a building while attempting to drive to a hospital
at a high rate of speed. The driver later died of the injuries
he received in the crash. The passenger was shot three times
but survived.

Thomas’ first direct appeal failed because his attorney, rather
than Thomas, signed the poverty affidavit, but we granted
Thomas a new direct appeal. Among the claims raised in
Thomas I was a claim that his trial counsel was ineffective
for failing to call a witness who would have impeached the
testimony of certain witnesses for the prosecution and for fail-
ing to object to testimony regarding the speed of the vehicle
driven by one of the victims. As noted, we affirmed Thomas’
convictions but found insufficient evidence to sentence him as
a habitual criminal. We therefore vacated Thomas’ sentences
and remanded the cause for a new enhancement hearing and
for resentencing.?

! State v. Thomas, 262 Neb. 985, 637 N.W.2d 632 (2002).
2 State v. Thomas, 268 Neb. 570, 685 N.W.2d 69 (2004).

3 Thomas I, supra note 1.
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On rehearing, Thomas filed a motion to quash the information
charging him with second degree murder, on the ground that it
was based on an unconstitutional statute, and filed a motion to
arrest judgment on the same ground.* The district court denied
his motions and resentenced Thomas as a habitual criminal.
Thomas appealed from his resentencing, and in Thomas I, we
affirmed.> Thomas then filed this postconviction appeal. After
hearing arguments and receiving evidence, the district court
denied Thomas’ motion for postconviction relief.

III. ASSIGNMENTS OF ERROR

Thomas assigns as error that his trial counsel was inef-
fective for failing to (1) object to second degree murder as a
lesser-included offense of first degree murder, (2) request a
jury instruction for manslaughter, (3) call a necessary witness,
and (4) object to testimony regarding the speed of the victim’s
vehicle at impact. Thomas also assigns as error that his appel-
late counsel was ineffective for failing to (1) assign as error
trial counsel’s failure to object to second degree murder as
a lesser-included offense and (2) provide an adequate record
regarding the fact that a necessary witness was not called.

IV. STANDARD OF REVIEW

[1,2] A defendant requesting postconviction relief must
establish the basis for such relief, and the findings of the dis-
trict court will not be disturbed unless they are clearly errone-
ous.® A defendant moving for postconviction relief must allege
facts which, if proved, constitute a denial or violation of his or
her rights under the Nebraska or U.S. Constitution.’

[3] Whether a claim raised in a postconviction proceeding
is procedurally barred is a question of law. When reviewing a
question of law, an appellate court reaches a conclusion inde-
pendent of the lower court’s ruling.®

4 Thomas 1I, supra note 2.

3 1d.

6 State v. Caddy, 262 Neb. 38, 628 N.W.2d 251 (2001).

7 State v. Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998).
8 Caddy, supra note 6.
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[4,5] A claim that defense counsel provided ineffective assist-
ance presents a mixed question of law and fact.” When review-
ing a claim of ineffective assistance of counsel, an appellate
court reviews the factual findings of the lower court for clear
error. With regard to the questions of counsel’s performance
or prejudice to the defendant as part of the two-pronged test
articulated in Strickland v. Washington,"” an appellate court
reviews such legal determinations independently of the lower
court’s decision.'!

V. ANALYSIS

[6,7] We first note that three of Thomas’ four allegations of
ineffective assistance of trial counsel are procedurally barred.
These include failing to (1) object to second degree murder as
a lesser-included offense of first degree murder, (2) request a
jury instruction for manslaughter, and (3) object to testimony
regarding the speed of the vehicle at impact. A motion for post-
conviction relief cannot be used to secure review of issues that
were known to the defendant and could have been litigated on
direct appeal.'? In order to raise the issue of ineffective assist-
ance of trial counsel where appellate counsel is different from
trial counsel, a defendant must raise on direct appeal any issue
of ineffective assistance of trial counsel which is known to the
defendant or is apparent from the record, or the issue will be
procedurally barred on postconviction review.'?

Thomas’ appellate counsel was different from his trial coun-
sel. Thomas was aware of those alleged issues of ineffective
assistance of trial counsel on his direct appeal, and even if
Thomas was not aware of those issues, they are apparent from
the record. The only ineffective assistance of trial counsel
claim preserved from Thomas’ direct appeal is his trial coun-
sel’s failure to call a witness he claims would have impeached

® State v. Hudson, 277 Neb. 182, 761 N.W.2d 536 (2009).

10" Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

" Hudson, supra note 9.
12 Burlison, supra note 7.
13 State v. Jim, 275 Neb. 481, 747 N.W.2d 410 (2008).
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the testimony of other prosecution witnesses.'* In Thomas I,
we found the record was insufficient to properly consider that
assignment of error. Therefore, the ineffective assistance of
trial counsel claim is the only one not barred on postconvic-
tion review.

1. THoMAS’ CouNsEL WAS NOT INEFFECTIVE
FOR FAILING TO CALL WITNESS

[8,9] Thomas contends that his trial counsel was ineffective
for failing to call a certain police officer as a witness to testify
during his trial. In order to establish a right to postconviction
relief based on a claim of ineffective assistance of counsel at
trial or on direct appeal, the defendant has the burden, in accord-
ance with Strickland," to show that counsel’s performance was
deficient; that is, counsel’s performance did not equal that of
a lawyer with ordinary training and skill in criminal law in the
area.'® Next, the defendant must show that counsel’s deficient
performance prejudiced the defense in his or her case. In order
to show prejudice, the defendant must demonstrate a reason-
able probability that but for counsel’s deficient performance,
the result of the proceeding would have been different. The two
prongs of this test, deficient performance and prejudice, may
be addressed in either order.'” In determining whether a trial
counsel’s performance was deficient, there is a strong presump-
tion that such counsel acted reasonably.!®

Thomas claims the officer’s testimony would have impeached
the testimony of certain witnesses for the prosecution. Thomas
states that if the officer had been called to testify, “his testi-
mony could have impeached the testimony of . . . a witness
offered by the State, as to who was present the evening the
alleged events took place.”!” Thomas is referring to an eyewit-
ness who testified for the State during Thomas’ trial as to those

Thomas 1, supra note 1.
15 Strickland, supra note 10.

16" State v. Lopez, 274 Neb. 756, 743 N.W.2d 351 (2008).
7 1d.

8 1d.

9

Brief for appellant at 32.
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present at the scene.?® Trial counsel was deposed regarding the
testimony of the police officer. During that testimony, counsel
could not remember that particular officer. He further testified
that it was his regular practice to call police officers when their
testimony was inconsistent with that of other witnesses.

[10] The district court found that trial counsel’s decision not
to call the police officer was a matter of trial strategy. “The
decision to call, or not to call, a particular witness, made by
counsel as a matter of trial strategy, even if that choice proves
unproductive, will not, without more, sustain a finding of inef-
fectiveness of counsel.””!

Other than the assertion that his attorney was ineffective
for failing to call the police officer, Thomas has given us no
reason to believe that his counsel’s performance was deficient
or that Thomas was prejudiced. Thomas’ claim at trial was that
he had acted in self-defense. There was never any dispute as
to whether Thomas or the two victims were at the scene. Even
if the officer’s testimony had impeached testimony from other
witnesses as to who was present at the scene, Thomas cannot
maintain a claim of prejudice, as he never denied that he and
the victims were present.

2. THoMAS’ CLAIM OF INEFFECTIVE ASSISTANCE OF
APPELLATE COUNSEL IS WITHOUT MERIT

(a) Thomas” Appellate Counsel Was Not Ineffective
for Failing to Create Record

Thomas alleges that his appellate counsel was ineffective
for failing to create a sufficient record regarding trial counsel’s
failure to call the police officer as a witness. In Thomas I, we
stated that only the trial record was properly before us and
that the testimony of trial counsel was not part of that record.?
Even if the performance of Thomas’ appellate counsel was
deficient for failing to ensure that we had a complete record in
Thomas I, Thomas cannot show prejudice. Thomas’ appellate

20 Thomas I, supra note 1.
2 State v. Lindsay, 246 Neb. 101, 108, 517 N.W.2d 102, 107 (1994).

22 Thomas I, supra note 1. See, also, Lindsay, supra note 21.
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counsel deposed trial counsel regarding his failure to call the
police officer, and the issue was raised on direct appeal. As
already discussed, Thomas could not show any prejudice from
his trial counsel’s failure to call the officer. The record is prop-
erly before us now, and we find that Thomas suffered no preju-
dice from our inability to reach the issue in Thomas I.

(b) Thomas’ Appellate Counsel Was Not Ineffective
for Failing to Raise Issue of Second Degree
Murder Instruction

Thomas also claims his appellate counsel was ineffective for
failing to allege that his trial counsel was ineffective for not
objecting to the lesser-included second degree murder instruc-
tion. Essentially, Thomas contends that the lesser-included sec-
ond degree murder jury instruction was given in error, because
there was a requirement of malice in the jury instruction not
present in the statute defining second degree murder.

Neb. Rev. Stat. § 28-304 (Reissue 2008) has not contained
language regarding malice for second degree murder since
1979. Malice was read into the statute by prior decisions of
this court, and hence used in pattern jury instructions until our
decision in State v. Burlison,”® decided 3 years after Thomas’
convictions. In Burlison, we determined that malice was no
longer a required element of second degree murder.** We later
determined that our decision in Burlison could be applied
retroactively.?

Thomas alleges that because the statutory language relied
upon in Burlison was in place at the time of his jury trial, his
appellate counsel was ineffective for failing to allege inef-
fective assistance of trial counsel on this matter in his direct
appeal. In essence, appellate counsel should have considered
Thomas’ trial counsel’s failure to anticipate Burlison to be
deficient performance. We conclude that Thomas is unable to
demonstrate that he was prejudiced by any alleged deficiency
in appellate counsel’s performance.

3 Burlison, supra note 7.
24 Id.
25 State v. Redmond, 262 Neb. 411, 631 N.W.2d 501 (2001).
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We held in State v. Davis*® that a defendant convicted of sec-
ond degree murder was not prejudiced when a jury instruction
required a finding of malice. We determined that proving mal-
ice “created a greater burden on the State regarding intent.”*’
The prosecution in this case likewise bore a greater burden to
prove the additional element of malice, and therefore, Thomas
cannot demonstrate prejudice.

3. § 28-304 Is NoT UNCONSTITUTIONAL

Finally, Thomas argues that removing the malice require-
ment from the second degree murder statute renders § 28-304
unconstitutional. The State contends that Thomas argued this
claim but did not assign it as error. We agree with the State
that Thomas did not technically assign this issue as error.
We nevertheless conclude that Thomas’ assignment of error
with respect to the ineffectiveness of appellate counsel on the
second degree murder instruction encompassed his argument
regarding the constitutionality of § 28-304 and is therefore
preserved on appeal. We conclude, however, that this issue is
procedurally barred.

Thomas raised this issue in Thomas II, having filed both
a motion to quash and a motion in arrest of judgment after
his first appeal, arguing that § 28-304 was unconstitutionally
vague.”® At that time, we concluded that Thomas’ claim was
waived because he did not raise it in his first direct appeal.”
In order to preserve this issue for review now, Thomas should
have argued that his appellate counsel was ineffective for fail-
ing to timely raise the constitutional issue in his first direct
appeal, which he did not do. Even if the issue had been prop-
erly raised, however, Thomas cannot show that he was preju-
diced, because we addressed the issue of whether § 28-304 was
unconstitutionally vague in State v. Caddy.>

26 State v. Davis, 276 Neb. 755, 757 N.W.2d 367 (2008).
27 Id. at 761, 757 N.W.2d at 373.

2 Thomas 1I, supra note 2.

¥ Id.

30 Caddy, supra note 6.
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In Caddy, the defendant sought postconviction relief for his
second degree murder conviction, arguing that § 28-304 was
unconstitutionally vague. The defendant’s argument was that
§ 28-304 was void for vagueness because it was indistinguish-
able from the crime of manslaughter as defined by Neb. Rev.
Stat. § 28-305 (Reissue 2008). We stated that while there may
be some ambiguity between §§ 28-304 and 28-305, “there is
still little question whether § 28-304 provides with reasonable
clarity that the intentional killing of another may be criminal.”?!
We went on to conclude that

provided that conduct is of a sort known among the lay
public to be criminal, a person is not entitled to clear
notice that the conduct violates a particular criminal stat-
ute. It is enough that he or she knows that what he or she
is about to do is probably or certainly criminal.*?

Furthermore, the language of the two statutes makes the
differences between manslaughter and second degree murder
clear. Section 28-305 states that “[a] person commits man-
slaughter if he kills another without malice, either upon a
sudden quarrel, or causes the death of another unintentionally
while in the commission of an unlawful act.” Section 28-304,
in contrast, states in part that “[a] person commits murder in
the second degree if he causes the death of a person inten-
tionally, but without premeditation.” The differences between
manslaughter and second degree murder are apparent from the
plain language of the statutes.

VI. CONCLUSION

In order to prevail on a motion for postconviction relief, a
defendant must demonstrate that his or her constitutional rights
were violated. And, in order to prevail on an ineffective assistance
of counsel claim, a defendant must show that his or her counsel’s
performance was deficient and that he or she was prejudiced by
that deficient performance. Thomas has not been able to show
that his constitutional rights were violated, that either his trial
counsel’s or appellate counsel’s performance was deficient, or

3 Id. at 45, 628 N.W.2d at 258.
32 Id. at 46, 628 N.W.2d at 259 (emphasis in original).
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that he was prejudiced by either of his counsel’s alleged defi-
cient performance. Thomas’ request for postconviction relief
was therefore properly denied by the district court.

AFFIRMED.
McCorMACK, J., participating on briefs.

KENNETH ROSS METCALF, APPELLANT, V.
RitA Jo METCALF, APPELLEE.
769 N.W.2d 386

Filed August 7, 2009.  No. S-07-1346.

Modification of Decree: Appeal and Error. Modification of a dissolution decree
is a matter entrusted to the discretion of the trial court, whose order is reviewed
de novo on the record, and which will be affirmed absent an abuse of discretion
by the trial court.

Modification of Decree: Alimony: Good Cause: Words and Phrases. Pursuant
to Neb. Rev. Stat. § 42-365 (Reissue 2008), alimony orders may be modified
or revoked for good cause shown. Good cause means a material and substantial
change in circumstances and depends upon the circumstances of each case.
Modification of Decree: Alimony: Good Cause. Good cause is demonstrated by
a material change in circumstances, but any changes in circumstances which were
within the contemplation of the parties at the time of the decree, or that were
accomplished by the mere passage of time, do not justify a change or modifica-
tion of an alimony order.

Modification of Decree: Alimony: Proof. The moving party has the burden of
demonstrating a material and substantial change in circumstances which would
justify the modification of an alimony award.

Modification of Decree. To determine whether there has been a material and
substantial change in circumstances warranting modification of a divorce decree,
a trial court should compare the financial circumstances of the parties at the time
of the divorce decree, or last modification of the decree, with their circumstances
at the time the modification at issue was sought.

Modification of Decree: Alimony. In cases where there has been a previous
attempt to modify support, the court must first consider whether circumstances
have changed since the most recent request for modification. But when consider-
ing whether there has been a material and substantial change in circumstances
justifying modification, the court will consider the change in circumstances since
the date of the last order establishing or modifying alimony.

Petition for further review from the Court of Appeals,

IrwiN, MoOORE, and CasseL, Judges, on appeal thereto from the
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District Court for Lancaster County, JEFFRE CHEUVRONT, Judge.
Judgment of Court of Appeals affirmed.

Paul E. Galter, of Butler, Galter, O’Brien & Boehm, for
appellant.

Kristina M. Teague and Donald H. Bowman, of Bowman &
Krieger, for appellee.

Heavican, C.J., WRigHT, CONNOLLY, STEPHAN, and
McCorMACK, JJ.

McCoRMACK, J.
NATURE OF CASE

Kenneth Ross Metcalf filed a complaint to modify, seeking
a reduction in his alimony obligation. The district court denied
his complaint, and a few months later, Kenneth filed a second
complaint to modify, again seeking a reduction in his alimony
obligation. The district court denied the second complaint,
concluding that since the denial of Kenneth’s first complaint,
he failed to show that there had been a material change in
circumstances warranting a reduction in his alimony. Kenneth
appealed, and the Nebraska Court of Appeals affirmed. We
granted Kenneth’s petition for further review.

BACKGROUND

Kenneth and Rita Jo Metcalf were divorced in 1999, and
in the decree of dissolution entered on March 18, 1999, the
district court ordered Kenneth to pay Rita alimony of $2,000
per month for a period of 120 months beginning April 1. In the
original dissolution decree, Kenneth’s monthly gross income
was determined to be $8,211 per month, or $98,532 per year.
Rita’s income was determined to be $1,337 per month, or
$16,044 per year.

On March 31, 2005, Kenneth filed a complaint seeking a
reduction of his alimony obligation, alleging that since 1999,
his income decreased and Rita’s income increased. The court
held a hearing on the matter on December 20, 2005, and on
January 26, 2006, the court entered an order denying modi-
fication. The court concluded that Kenneth failed to prove a
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material and substantial change in circumstances had occurred
to warrant modification. Kenneth did not appeal this order, but
instead, on March 15, he filed a second complaint for modifi-
cation of alimony.

The district court held an evidentiary hearing regarding
Kenneth’s second complaint to modify alimony. Rita filed a
motion in limine asking the court to exclude any evidence pre-
sented at the first modification hearing that would show that
there had been a material change in circumstances warranting a
reduction in alimony. Rita asserted that any such evidence was
barred by collateral estoppel. The court limited the evidence at
the second hearing, allowing only evidence of changes which
occurred after December 20, 2005, the date the first hearing
was held.

An evidentiary hearing was held before the district court
in the current modification proceedings on October 15, 2007.
Kenneth has worked as a chiropractic physician for 23 years.
Kenneth is currently married, and his wife is employed as
a nurse. Kenneth testified with respect to his current health,
indicating that he has issues with “arthritic changes” in his
knees and hands which limit him to a degree in his work as
a chiropractor and that he has recently experienced problems
with dizziness. While Kenneth had health insurance at the time
of the divorce in 1999, he did not have health insurance at the
time of the second modification hearing, because he does not
have funds to pay for insurance.

Before becoming a chiropractor, Kenneth was a licensed
funeral director and embalmer. At the time of the second
modification hearing, Kenneth had investigated other employ-
ment with three local funeral firms because of the diminish-
ing income in his current profession. Kenneth hoped to find
employment within the limitations of his current physical
issues, but he has not been able to find employment with a
funeral firm that would eliminate the need for lifting and carry-
ing associated with that business.

At the second modification hearing, the court took judicial
notice of the original divorce decree and certain other exhibits,
which were received into evidence at the first modification
hearing. These exhibits show that Kenneth’s average yearly
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income for 1996 through 2004 was $112,703 ($114,918 in
1996, $98,533 in 1997, $95,000 in 1998, $99,787 in 1999,
$140,981 in 2001, $159,091 in 2002, $44,070 in 2003, and
$149,244 in 2004; no income for 2000 was shown on the
exhibit). The court also took judicial notice of Kenneth’s 2004
tax return, showing income of $149,244, and a financial state-
ment Kenneth submitted to his bank dated May 24, 2005,
which showed that Kenneth’s income was $80,000.

At the second modification hearing, Kenneth introduced his
2005 and 2006 tax returns into evidence. The returns show that
his net income from self-employment was $50,047 in 2005 and
$50,293 in 2006. Kenneth admitted that his 2005 and 2006 tax
returns did not show a change in his income, but Kenneth testi-
fied that he discovered some accounting errors which affected
his 2005 income and expense figures.

According to Kenneth, his 2005 income was less than what
his income tax return showed, because he incurred $20,000 in
unpaid business debts in 2005. Kenneth testified that he did not
have the money to pay those expenses but had he been able
to, his income would have been less than what his 2005 return
showed. Kenneth, however, was unable to produce any receipts
proving that such unpaid debts existed. These debts were ulti-
mately discharged in bankruptcy.

Kenneth also testified that his employee made a billing
error in 2004 and 2005, the result of which was that Kenneth’s
computer erroneously showed that billings were sent when in
fact they were not. According to Kenneth, his 2006 income
included money not earned in 2006 but received as a result
of sending out bills that should have been sent out in 2004
or 2005. Kenneth testified that approximately half of his
2006 income was income that was actually earned in 2004
or 2005.

Kenneth also explained how his financial state had changed
since the first modification proceeding. Kenneth had a retire-
ment account of approximately $35,000, but he cashed it in
incrementally starting in 2003, attempting to avoid bank-
ruptcy. Kenneth eventually filed a chapter 7 bankruptcy
petition and received a discharge. However, Kenneth still
owes $21,000 to the Internal Revenue Service that was not
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discharged, and he is making payments of $250 per month to
pay off that debt.

Additionally, Kenneth deeded his home back to the mortgage
lender after foreclosure proceedings were initiated, and he gave
back the 2004 Dodge Durango he was leasing. He now drives
a 1996 Toyota Camry with approximately 140,000 miles on it.
Because of Kenneth’s alleged decrease in income, Kenneth no
longer has health insurance. Kenneth also had to eliminate his
full-time employee position in 2006. Further, Kenneth testi-
fied that he has continued to experience a gradual decline in
new patients and services rendered, but Kenneth provided no
explanation as to why he was losing patients. At the time of the
second hearing, Kenneth testified that his net income was about
$3,000 per month.

Kenneth was also questioned about his criminal history.
In 1995, Kenneth was found guilty of debauching a minor, a
Class I misdemeanor. Rita argues that if Kenneth’s income has
decreased, it is likely a result of his criminal history, which is a
result of his own wrongdoing, and that therefore, modification
is not warranted.

At the second modification hearing, Rita testified about her
financial situation, and the court took judicial notice of Rita’s
income tax returns for 2003 and 2004. Her tax returns show
income of $39,267 for 2003 and $64,708 for 2004. These
amounts do not include the $24,000 in alimony Rita received
in each of those years. Rita’s net income in 2005 was $9,408,
and in 2006, Rita suffered a net loss of $37,867. In the first 8
months of 2007, Rita’s net income was $10,708. Rita cashed in
her IRA in the amount of $23,800 to meet her monthly living
expenses of $3,633.

At the time of the parties’ divorce, Rita owned a beauty
salon. Thereafter, Rita owned a drycleaning business, and in
2005, she and her son opened a coffee shop. Since then, they
opened another coffee shop. Rita and her son also acquired
some investment property which cost $195,000. Rita testified
that she relied upon her alimony award when she purchased the
investment property and that without the alimony, she would
not be able to make payments of both interest and principal.
A few years before the second modification hearing, Rita
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refinanced her home to obtain part of the money for the land
purchase, borrowing $110,000 against her house.

After considering the evidence, the court entered an order
dismissing Kenneth’s second complaint to modify alimony.
The court concluded that because Kenneth failed to appeal the
January 2006 order, which dismissed his first complaint for
modification, Kenneth was required to show a material change
in circumstances since January 26, 2006. The court also con-
cluded that Kenneth failed to show a material change in cir-
cumstances in the 2 to 3 months between January and March
2006. Kenneth appealed, and the Court of Appeals affirmed,
concluding that the district court was correct to require Kenneth
to show a material change in circumstances since the time his
prior request for modification was denied.!

The Court of Appeals concluded that the district court was
correct to require Kenneth to show a material change in circum-
stances since the time his prior request for modification was
denied. To determine whether there has been a material and
substantial change in circumstances warranting modification
of a divorce decree, a trial court should compare the financial
circumstances of the parties at the time of the divorce decree,
or last modification of the decree, with their circumstances at
the time the modification at issue was sought.”? The Court of
Appeals, in denying Kenneth’s second request for modification,
relied in part on this court’s decision in Simpson v. Simpson.’ In
Simpson, the former wife sought, on two occasions, to increase
her former husband’s alimony from that ordered in the decree.
Her first attempt was unsuccessful. In the second modification
proceeding, the trial court considered whether there had been a
change in circumstances since the denial of the first modifica-
tion attempt. We affirmed.

In this case, the Court of Appeals’ dissenting opinion pointed
out that the issue of whether there must be a change since
the most recent attempted modification was not specifically

U Metcalf v. Metcalf, 17 Neb. App. 138, 757 N.W.2d 124 (2008).
% Finney v. Finney, 273 Neb. 436, 730 N.W.2d 351 (2007).
3 Simpson v. Simpson, 275 Neb. 152, 744 N.W.2d 710 (2008).
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addressed by this court in Simpson. Moreover, the dissent-
ing opinion stated that a party should be required to show a
material change in circumstances since the time of the origi-
nal decree or since the most recent successful modification of
the decree.

The Court of Appeals also relied on principles of collateral
estoppel. The Court of Appeals noted that under the doctrine
of collateral estoppel, when an issue of ultimate fact has been
determined by a valid and final judgment, that issue cannot be
relitigated between the same parties or their privities in any
future litigation. The dissenting opinion disagreed, stating that
collateral estoppel did not apply. The dissent stated: “The issue
being raised by Kenneth at this time is whether there has been
a material change in circumstances between the time of the
original decree and the present action, which is not the issue
that was litigated and resolved in 2006.”* Ultimately, the Court
of Appeals concluded that the district court did not err in limit-
ing its review to whether a material change in circumstances
had occurred since the last modification proceeding.

ASSIGNMENTS OF ERROR

Kenneth argues, restated and consolidated, that the Court
of Appeals erred in concluding (1) that there had not been a
change in circumstances warranting a reduction in his alimony
obligation and (2) that he needed to show a material change
in circumstances since January 26, 2006, rather than a mate-
rial change in circumstances since March 18, 1999, when the
decree of dissolution was entered.

STANDARD OF REVIEW
[1] Modification of a dissolution decree is a matter entrusted
to the discretion of the trial court, whose order is reviewed de
novo on the record, and which will be affirmed absent an abuse
of discretion by the trial court.’

4 Metcalf v. Metcalf, supra note 1, 17 Neb. App. at 148, 757 N.W.2d at 131
(Irwin, Judge, dissenting).

5 Finney v. Finney, supra note 2.
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ANALYSIS

[2-4] Alimony orders may be modified or revoked for good
cause shown.® Good cause means a material and substantial
change in circumstances and depends upon the circumstances
of each case.” Good cause is demonstrated by a material
change in circumstances, but any changes in circumstances
which were within the contemplation of the parties at the time
of the decree, or that were accomplished by the mere passage
of time, do not justify a change or modification of an alimony
order.® The moving party has the burden of demonstrating a
material and substantial change in circumstances which would
justify the modification of an alimony award.’

[5] To determine whether there has been a material and sub-
stantial change in circumstances warranting modification of a
divorce decree, a trial court should compare the financial cir-
cumstances of the parties at the time of the divorce decree, or
last modification of the decree, with their circumstances at the
time the modification at issue was sought.!® However, there is
some confusion about the time period that must be considered
to determine whether there has been a change in circumstances
in cases where there has been a previous attempt to modify
alimony prior to the current motion. This is an issue of first
impression for this court.

[6] We determine that in cases where there has been a pre-
vious attempt to modify support, the court must first consider
whether circumstances have changed since the most recent
request for modification. But when considering whether there
has been a material and substantial change in circumstances
justifying modification, the court will consider the change in
circumstances since the date of the last order establishing or

6 Id.; Neb. Rev. Stat. § 42-365 (Reissue 2008).

7 Finney v. Finney, supra note 2.

8 Marcovitz v. Rogers, 276 Neb. 199, 752 N.W.2d 605 (2008).
° Finney v. Finney, supra note 2.

10" Simpson v. Simpson, supra note 3; Finney v. Finney, supra note 2.
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modifying alimony.!" In other words, a judgment for alimony
may be modified only upon a showing of facts or circum-
stances that have changed since the last order granting or
denying modification was entered. But once some change has
been established since the last request, the analysis focuses
on the change in circumstances since alimony was originally
awarded or last modified. We adopt this rule because it recog-
nizes the force of res judicata; modification will be considered
only when there has been a change in circumstances since the
last request for modification. But if there has been no change,
modification is not justified, because the request is essentially
the same as the last request.'?

In this case, the Court of Appeals’ majority concluded
that the issue of whether a change in circumstances occurred
between the time of the entry of the decree and the modifica-
tion proceeding was fully litigated. And as such, the Court of
Appeals’ majority held that the district court did not err in
limiting its review to whether a material change in circum-
stances had occurred since the last modification proceeding.
We agree with the Court of Appeals’ majority that the district
court was correct by limiting its review to only the change in
circumstances occurring since the first modification proceed-
ing. However, any change in circumstances occurring since the
first modification proceeding should have been compared to
the original decree when determining whether the change in
circumstances was a material and substantial change warrant-
ing modification.

Any changes in Kenneth’s circumstances that occurred prior
to the first modification proceeding are settled, and the doc-
trine of res judicata prevents the district court from consider-
ing any change based on those circumstances.'” But the ini-
tial alimony award was not affected by the first modification

' See, Ebach v. Ebach, 757 N.W.2d 34 (N.D. 2008); Demartino v. Demartino,
79 Conn. App. 488, 830 A.2d 394 (2003).

12 See Bowe v. Bowe, 557 So. 2d 793 (Miss. 1990).

13 See Walters v. Walters, 177 Neb. 731, 131 N.W.2d 166 (1964). See, also,
Dunlap v. Dunlap, 145 Neb. 735, 18 N.W.2d 51 (1945).
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proceeding, and Kenneth is currently paying alimony based
upon the circumstances as they existed in 1999. As such, the
change in circumstances, if any, occurring after the first modi-
fication proceeding must be compared to the parties’ financial
circumstances at the time of the initial divorce decree to deter-
mine whether there has been a material and substantial change
in circumstances warranting a modification of Kenneth’s ali-
mony obligation.

In this case, the district court and the Court of Appeals
concluded that the parties’ circumstances were about the same
as they were at the first modification proceeding, and thus,
the Court of Appeals concluded that Kenneth failed to estab-
lish that there was any change in circumstances from the first
modification to the current modification. The establishment
of changed circumstances is necessary in order to modify
alimony. Our de novo review of the record reveals that the dis-
trict court’s determination that Kenneth failed to show that his
circumstances changed from the previous modification to the
current modification proceeding was not an abuse of discretion.
As such, we conclude that because nothing has changed since
the first modification proceeding, Kenneth’s motion to modify
alimony was properly denied.

CONCLUSION

We conclude that when there has been one or more previ-
ous modification proceedings, the court should first determine
whether there has been any change in circumstances arising
after the most recent modification proceeding. If circumstances
have changed since the time of the most recent request for
modification, then the court should consider the change in cir-
cumstances since the original decree or order affecting alimony
to determine whether there has been a material and substantial
change. If there has been no change between the most recent
modification request and the current request, the current modi-
fication is barred by res judicata. Based on our review of the
record, Kenneth has failed to prove that the circumstances have
changed since the most recent modification request. Since the
circumstances are the same as they were at the prior modifica-
tion proceeding, Kenneth’s request is barred by res judicata.
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For different reasons from those stated by the Court of Appeals,
we conclude that Kenneth’s application to modify alimony was
properly denied, and we affirm the judgment of the Court of
Appeals to that effect.

AFFIRMED.
MIiLLER-LERMAN, J., participating on briefs.
GERRARD, J., not participating.

STATE OF NEBRASKA, APPELLEE, V.
Davib L. DUNSTER, APPELLANT.
769 N.W.2d 401

Filed August 7, 2009.  No. S-08-227.

Postconviction: Judgments: Appeal and Error. Whether a claim raised in a
postconviction proceeding is procedurally barred is a question of law. When
reviewing a question of law, an appellate court resolves the question indepen-
dently of the lower court’s conclusion.

Moot Question: Jurisdiction: Appeal and Error. While mootness does not
prevent appellate jurisdiction, because mootness is a justiciability doctrine that
operates to prevent courts from exercising jurisdiction, an appellate court reviews
mootness determinations under the same standard of review as other jurisdic-
tional questions.

Jurisdiction: Appeal and Error. When a jurisdictional question does not involve
a factual dispute, an appellate court determines the issue as a matter of law.
Effectiveness of Counsel: Appeal and Error. A claim that defense counsel
provided ineffective assistance presents a mixed question of law and fact. When
reviewing a claim of ineffective assistance of counsel, an appellate court reviews
the factual findings of the lower court for clear error. With regard to the questions
of counsel’s performance or prejudice to the defendant as part of the two-pronged
test articulated in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984), an appellate court reviews such legal determinations indepen-
dently of the lower court’s decision.

Statutes: Time. While procedural statutes apply to pending litigation, new pro-
cedural statutes have no retroactive effect upon any steps that may have been
taken in an action before such statutes were effective.

Moot Question. A case becomes moot when the issues initially presented in the
litigation cease to exist, when the litigants lack a legally cognizable interest in the
outcome of litigation, or when the litigants seek to determine a question which
does not rest upon existing facts or rights, in which the issues presented are no
longer alive.

Constitutional Law: Right to Counsel. There is no constitutional right to effec-
tive assistance of standby counsel.
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Right to Counsel: Effectiveness of Counsel. A defendant who elects to proceed
pro se cannot thereafter complain that the quality of his or her own defense
amounted to a denial of effective assistance of counsel.

___. A defendant who elects to proceed pro se may maintain a claim for
ineffective assistance of counsel for any acts or omissions that occurred before
the defendant elected to proceed pro se.

Postconviction: Effectiveness of Counsel: Proof: Appeal and Error. In order
to establish a right to postconviction relief based on a claim of ineffective assist-
ance of counsel at trial or on direct appeal, the defendant has the burden, in
accordance with Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80
L. Ed. 2d 674 (1984), to show that counsel’s performance was deficient; that is,
counsel’s performance did not equal that of a lawyer with ordinary training and
skill in criminal law in the area. Next, the defendant must show that counsel’s
deficient performance prejudiced the defense in his or her case. In order to show
prejudice, the defendant must demonstrate a reasonable probability that but for
counsel’s deficient performance, the result of the proceeding would have been
different. The two prongs of this test, deficient performance and prejudice, may
be addressed in either order.

Postconviction: Pleas: Waiver: Effectiveness of Counsel. While normally a
voluntary guilty plea waives all defenses to a criminal charge, in a postconviction
proceeding brought by a defendant convicted because of a guilty plea or a plea
of no contest, a court will consider an allegation that the plea was the result of
ineffective assistance of counsel.

Postconviction: Effectiveness of Counsel: Records: Appeal and Error. In
order to raise the issue of ineffective assistance of trial counsel where appellate
counsel is different from trial counsel, a defendant must raise on direct appeal
any issue of ineffective assistance of trial counsel which is known to the defend-
ant or is apparent from the record, or the issue will be procedurally barred on
postconviction review.

Postconviction: Appeal and Error. A defendant cannot secure postconviction
review of issues which were or could have been litigated on direct appeal.
Effectiveness of Counsel: Records: Appeal and Error. Claims of ineffective
assistance of counsel raised for the first time on direct appeal do not require
dismissal ipso facto; the determining factor is whether the record is sufficient to
adequately review the question. When the issue has not been raised or ruled on at
the trial court level and the matter necessitates an evidentiary hearing, an appel-
late court will not address the matter on direct appeal.

Effectiveness of Counsel: Time: Appeal and Error. Claims of ineffective assist-
ance of counsel raised on direct appeal by the same counsel who represented the
defendant at trial are premature and will not be addressed on direct appeal.
Postconviction: Effectiveness of Counsel: Appeal and Error. When a defendant
was represented both at trial and on direct appeal by lawyers employed by the
same office, the defendant’s first opportunity to assert ineffective assistance of
trial counsel is in a motion for postconviction relief.

Appeal from the District Court for Lancaster County: PauL

D. MEerrITT, JR., Judge. Affirmed.
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HEeavican, C.J., WRicHT, CoNNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

GERRARD, J.

David L. Dunster was convicted of murdering his prison
cellmate and sentenced to death. His convictions and sen-
tences were affirmed on direct appeal. This appeal is taken
from the district court’s denial, without an evidentiary hearing,
of Dunster’s first motion for postconviction relief. Because
Dunster was represented by different counsel at trial and
on direct appeal, the primary issue in this appeal is whether
Dunster’s claims are procedurally barred.

BACKGROUND

Dunster was already a convicted murderer when, on May
10, 1997, he strangled his cellmate. Dunster was charged with
first degree murder and use of a weapon to commit a felony.
He stood mute on the charges, and pleas of not guilty were
entered on his behalf. The Lancaster County public defender’s
office was appointed to represent him. Dunster became dis-
satisfied with the public defender and sent a letter to the trial
judge asking that the public defender be discharged. Dunster
asked the trial court to allow him to withdraw his plea and
plead guilty, then sentence him to death. Dunster refused to
consult with the public defender about his decision to represent
himself. The trial court appointed the Nebraska Commission on
Public Advocacy (NCPA) for the limited purpose of advising
Dunster on his request to proceed pro se. The NCPA’s appoint-
ment was “to represent [Dunster] solely on [the] issue raised
during [the] hearing regarding how [Dunster] wishes to pro-
ceed in this matter.” After consulting with the NCPA, Dunster
withdrew the issues he had raised “without prejudice” and the
public defender continued to represent him. Counsel from the
NCPA agreed that “the issues that were raised that necessitated
the appointment of the [NCPA]” had been concluded, and the
NCPA was released from the case.
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At a pretrial hearing, Dunster’s attorney from the public
defender’s office informed the court that he would be leaving
the public defender’s office and would not be available to try
the case. Dunster asked for the NCPA to be appointed to rep-
resent him. The trial court denied that request and determined
that the case would be reassigned to a different public defender.
Dunster again moved to discharge the public defender and pro-
ceed pro se and moved to withdraw his plea and plead guilty.
The trial court granted Dunster’s motions and appointed the
public defender’s office as standby counsel. Dunster’s plea was
accepted, and he was convicted of first degree murder. Before
the sentencing hearing, Dunster indicated to his standby coun-
sel that he would like the public defender’s office reappointed.
Dunster claimed that his previous decisions to proceed pro
se and plead guilty had occurred when he was impaired by
medication. The public defender’s office was reappointed to
represent Dunster.

Dunster, through his counsel, requested a competency hear-
ing. At the outset of the hearing, Dunster again moved to dis-
charge the public defender. The court took the motion under
advisement pending the competency hearing. The court deter-
mined that Dunster was competent and granted Dunster’s motion
to discharge the public defender, who was again appointed as
standby counsel. Dunster appeared pro se at sentencing, with
his standby counsel, and refused to present evidence in his
defense. Dunster was sentenced to death.

The NCPA was appointed to represent Dunster on appeal
to this court. Through counsel, Dunster argued, among other
things, that he was denied effective assistance of counsel from
the public defender. This court found the record sufficient to
address his arguments, and we rejected them.! We affirmed
Dunster’s convictions and sentences.> Dunster, represented by
the NCPA, separately filed motions in the trial court for a new
trial and to vacate his death sentence as void, citing Ring v.

! See State v. Dunster, 262 Neb. 329, 631 N.W.2d 879 (2001), cert. denied
535 U.S. 908, 122 S. Ct. 1210, 152 L. Ed. 2d 147 (2002).

2 See id.
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Arizona® and 2002 Neb. Laws, L.B. 1. Dunster’s motions were
denied. We affirmed the denial of his motion for new trial and
dismissed his arguments with respect to the alleged voidness of
his sentence.*

Dunster, through new counsel, filed the present motion for
postconviction relief. Dunster alleged, among other things,
that the trial court had been without authority to make find-
ings of aggravating circumstances and to sentence him to
death, because the Nebraska death penalty statutes in effect at
the time were unconstitutional. Dunster also raised the con-
stitutionality of electrocution as a means of execution. And
Dunster alleged that he was denied effective assistance of trial
and direct appeal counsel. Specifically, Dunster contended that
direct appeal counsel was ineffective in raising ineffective
assistance of trial counsel, because the record was insufficient
to prove the claim. The postconviction court denied Dunster’s
motion for postconviction relief without an evidentiary hear-
ing. The court specifically found that each counsel’s represen-
tation of Dunster had not been deficient and that in any event,
Dunster had not been prejudiced. Dunster appeals.

ASSIGNMENTS OF ERROR

Dunster assigns that the postconviction court erred in:

(1) failing to find that it lacked jurisdiction to impose a
death sentence, because the Nebraska death penalty statutes
were unconstitutional;

(2) failing to find that it lacked jurisdiction to impose a
death sentence because it was without authority to make factual
findings regarding an aggravating circumstance;

(3) failing to find that the indictment deprived it of jurisdic-
tion to impose a death sentence because the indictment failed
to allege an aggravating circumstance;

(4) failing to find that Dunster’s sentence is void as a result
of 2002 Neb. Laws, L.B. 1;

3 Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556
(2002).

4 See State v. Dunster, 270 Neb. 773, 707 N.W.2d 412 (2005).
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(5) determining that the issue of the constitutionality of elec-
trocution was procedurally barred;

(6) failing to grant an evidentiary hearing on whether Dunster
received effective assistance of trial counsel during preparation
for trial and at his competency hearing; and

(7) failing to grant an evidentiary hearing on whether Dunster
received effective assistance of direct appeal counsel.

STANDARD OF REVIEW

[1-3] Whether a claim raised in a postconviction proceeding
is procedurally barred is a question of law. When reviewing a
question of law, an appellate court resolves the question inde-
pendently of the lower court’s conclusion.” And while moot-
ness does not prevent appellate jurisdiction, because mootness
is a justiciability doctrine that operates to prevent courts from
exercising jurisdiction, an appellate court reviews mootness
determinations under the same standard of review as other
jurisdictional questions.® When a jurisdictional question does
not involve a factual dispute, an appellate court determines the
issue as a matter of law.’

[4] A claim that defense counsel provided ineffective assist-
ance presents a mixed question of law and fact. When review-
ing a claim of ineffective assistance of counsel, an appellate
court reviews the factual findings of the lower court for clear
error. With regard to the questions of counsel’s performance
or prejudice to the defendant as part of the two-pronged test
articulated in Strickland v. Washington,® an appellate court
reviews such legal determinations independently of the lower
court’s decision.’

3 State v. Bazer, 276 Neb. 7, 751 N.W.2d 619 (2008).
% See In re Interest of Taylor W., 276 Neb. 679, 757 N.W.2d 1 (2008).

7 State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008), cert. denied 555 U.S.
901, 129 S. Ct. 228, 172 L. Ed. 2d 175.

8 Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

° See State v. Hudson, 277 Neb. 182, 761 N.W.2d 536 (2009).
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ANALYSIS

CONSTITUTIONALITY OF CAPITAL SENTENCING STATUTES

Dunster’s first three assignments of error are predicated on
the U.S. Supreme Court’s holding in Ring v. Arizona," that the
Sixth Amendment precludes a sentencing judge sitting without
a jury from finding an aggravating circumstance necessary for
imposition of the death penalty, and this court’s holding in
State v. Gales" that Nebraska’s capital sentencing scheme had
been invalidated by the Ring decision.

But Dunster’s conviction was final before the Court’s deci-
sion in Ring, and we held in Srate v. Lotter' that the Ring
decision did not apply retroactively to cases already final on
direct appeal. The U.S. Supreme Court later reached the same
conclusion in Schriro v. Summerlin.”® Given the Court’s deci-
sion in Schriro, we decline to reconsider our conclusion in
Lotter, and find Dunster’s first three assignments of error to be
without merit.

LB. 1

Dunster’s fourth assignment of error is that his sentence is
void as a result of the Legislature’s enactment of 2002 Neb.
Laws, L.B. 1, which amended Nebraska’s capital sentencing
statutes to comply with Ring. Dunster’s argument seems to be
that his sentence is void because the procedural requirements
of L.B. 1 were not complied with when he was convicted and
sentenced to death.

[5] But Dunster’s conviction and sentence became final well
before L.B. 1 was enacted. The new procedural requirements
of L.B. 1 are simply not applicable to steps taken before the
law was enacted.'* While procedural statutes apply to pending
litigation, new procedural statutes have no retroactive effect

10" Ring, supra note 3.
' State v. Gales, 265 Neb. 598, 658 N.W.2d 604 (2003).
12 State v. Lotter, 266 Neb. 245, 664 N.W.2d 892 (2003).

13 Schriro v. Summerlin, 542 U.S. 348, 124 S. Ct. 2519, 159 L. Ed. 2d 442
(2004).

14 See Gales, supra note 11.
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upon any steps that may have been taken in an action before
such statutes were effective.'”” We explained in State v. Gales
that under such circumstances, “[a]ll things performed and
completed under the old law must stand.”'® And in Dunster’s
case, as in State v. Russell,"” the entire trial had already
been completed in the district court—and here, the appeal
had also become final—before the amendatory procedural act
became effective.

Dunster cites no authority, nor are we aware of any, support-
ing his assertion that his sentence is void because of procedural
requirements that were not imposed until after the judgment in
his criminal trial was final. Therefore, we find no merit to this
assignment of error.

ELECTROCUTION AS MEANS OF EXECUTION

Dunster’s fifth assignment of error is that the court erred in
finding that his challenge to the constitutionality of electrocu-
tion, as a means of execution, was procedurally barred. As a
technical matter, the district court’s conclusion was correct.'®
But as a practical matter, Dunster’s argument is moot.

[6] A case becomes moot when the issues initially presented
in the litigation cease to exist, when the litigants lack a legally
cognizable interest in the outcome of litigation, or when the
litigants seek to determine a question which does not rest upon
existing facts or rights, in which the issues presented are no
longer alive.”” We held in State v. Mata®™ that electrocution
as a method of execution is cruel and unusual punishment in
violation of the Nebraska Constitution. Obviously, the State
cannot carry out Dunster’s sentence without a constitutionally

15 See, id.; State v. Russell, 194 Neb. 64, 230 N.W.2d 196 (1975).

16 Gales, supra note 11, 265 Neb. at 635, 658 N.W.2d at 631, citing Russell,
supra note 15.

7" Russell, supra note 15.
18 See State v. Moore, 272 Neb. 71, 718 N.W.2d 537 (2006).

19 See, State v. Woods, 255 Neb. 755, 587 N.W.2d 122 (1998); State v.
Nissen, 252 Neb. 51, 560 N.W.2d 157 (1997).

2 Mata, supra note 7.
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acceptable method of execution.?’ And electrocution is no
longer the method of execution under Nebraska law.? Stated
plainly, Dunster is no longer subject to electrocution. Therefore,
we need not consider this assignment of error.

INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL

[7-9] Dunster’s sixth assignment of error raises the issue
of effective assistance of trial counsel. Dunster’s allegations
appear to be entirely directed at counsel’s performance while
counsel was appointed to represent him, which is appropriate
as we have held that there is no constitutional right to effec-
tive assistance of standby counsel.”? And although a defendant
who elects to proceed pro se “cannot thereafter complain that
the quality of his [or her] own defense amounted to a denial of
‘effective assistance of counsel,’”* the defendant may main-
tain a claim for ineffective assistance of counsel for any acts
or omissions that occurred before the defendant elected to
proceed pro se.” Therefore, the scope of our analysis does not
include Dunster’s self-representation.

[10,11] In order to establish a right to postconviction relief
based on a claim of ineffective assistance of counsel at trial
or on direct appeal, the defendant has the burden, in accord-
ance with Strickland v. Washington,*® to show that counsel’s
performance was deficient; that is, counsel’s performance did
not equal that of a lawyer with ordinary training and skill in
criminal law in the area.”” Next, the defendant must show that
counsel’s deficient performance prejudiced the defense in his
or her case.” In order to show prejudice, the defendant must

2l See id.
22 See L.B. 36, 101st Leg., Ist Sess.
23 See State v. Gunther, ante p. 173, 768 N.W.2d 453 (2009).

>4 Faretta v. California, 422 U.S. 806, 834 n.46, 95 S. Ct. 2525, 45 L. Ed. 2d
562 (1975).

% See, e.g., Downey v. People, 25 P.3d 1200 (Colo. 2001); Hance v. Kemp,
258 Ga. 649, 373 S.E.2d 184 (1988).

26 Strickland, supra note 8.
27 State v. Rhodes, 277 Neb. 316, 761 N.W.2d 907 (2009).
2 1d.
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demonstrate a reasonable probability that but for counsel’s
deficient performance, the result of the proceeding would have
been different.”” The two prongs of this test, deficient perform-
ance and prejudice, may be addressed in either order.’* And
while normally a voluntary guilty plea waives all defenses to
a criminal charge, in a postconviction proceeding brought by
a defendant convicted because of a guilty plea or a plea of no
contest, a court will consider an allegation that the plea was the
result of ineffective assistance of counsel.?!

[12] But most of Dunster’s claims are procedurally barred.
Dunster was represented by different counsel at trial and on
direct appeal. Under Nebraska law, in order to raise the issue of
ineffective assistance of trial counsel where appellate counsel
is different from trial counsel, a defendant must raise on direct
appeal any issue of ineffective assistance of trial counsel which
is known to the defendant or is apparent from the record, or the
issue will be procedurally barred on postconviction review.*?
As noted above, Dunster’s direct appeal counsel did raise inef-
fective assistance of trial counsel as an issue, and we rejected
those arguments on the merits. And the record establishes that
the allegations of ineffective assistance of counsel that were
not raised on direct appeal were known to Dunster at trial,
because they formed the basis of many of his disagreements
with the public defender’s office.

[13] A defendant cannot secure postconviction review of
issues which were or could have been litigated on direct
appeal.’® To the extent that Dunster is alleging trial coun-
sel was ineffective in ways that were also raised on direct
appeal, we have rejected those arguments and they cannot be
relitigated here. And to the extent that Dunster’s allegations
of ineffective assistance of the public defender at trial were
not raised on direct appeal, they are procedurally barred,

¥ Id.

0 1d.

31 See State v. Amaya, 276 Neb. 818, 758 N.W.2d 22 (2008).
32 State v. Molina, 271 Neb. 488, 713 N.W.2d 412 (2006).

Bazer, supra note 5.
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because they were known to the defendant and apparent on
the record.**

[14] Dunster argues that we erred, on direct appeal, in find-
ing that the record was sufficient to review the claims of inef-
fective assistance of trial counsel that Dunster actually raised.
As Dunster notes, claims of ineffective assistance of counsel
raised for the first time on direct appeal do not require dis-
missal ipso facto; the determining factor is whether the record
is sufficient to adequately review the question. When the issue
has not been raised or ruled on at the trial court level and the
matter necessitates an evidentiary hearing, an appellate court
will not address the matter on direct appeal.®> Dunster alleges
that we should not have considered ineffective assistance of
trial counsel on direct appeal, because contrary to our find-
ing, the record was actually insufficient to adequately review
the question.

But Dunster’s allegation does not prevent his claims from
being procedurally barred. Although Dunster may disagree, we
determined in Dunster’s direct appeal that the record was suf-
ficient.*® The remedy provided by the Nebraska Postconviction
Act’’ “is cumulative and is not intended to be concurrent
with any other remedy existing in the courts of this state.”
The phrase “any other remedy” encompasses a direct appeal
when the issue raised in the postconviction proceeding can
be raised in the direct appeal.* From that principle is derived
the rule that a motion for postconviction relief cannot be used
to secure a further review of issues already litigated on direct
appeal.*> Dunster cannot use a motion for postconviction relief
to collaterally attack issues that were decided against him on
direct appeal.

3 See State v. Thomas, ante p. 248, 769 N.W.2d 357 (2009).
35 State v. Jones, 274 Neb. 271, 739 N.W.2d 193 (2007).

% See Dunster, supra note 1.

37 Neb. Rev. Stat. §§ 29-3001 to 29-3004 (Reissue 2008).
38§ 29-3003.

¥ Molina, supra note 32.

40 See id.
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[15,16] The only specifications of ineffective assistance of
trial counsel that are not procedurally barred are the few allega-
tions that relate to the performance of the NCPA, which repre-
sented Dunster in a limited capacity at trial, then represented
him fully on direct appeal. Claims of ineffective assistance
of counsel raised on direct appeal by the same counsel who
represented the defendant at trial are premature and will not
be addressed on direct appeal.*! Therefore, when a defendant
was represented both at trial and on direct appeal by lawyers
employed by the same office, the defendant’s first opportunity
to assert ineffective assistance of trial counsel is in a motion
for postconviction relief.*

But Dunster’s allegation is that the NCPA should have inves-
tigated the performance of the public defender’s office and
filed a motion to discharge the public defender and that it was
ineffective in not doing so. In fact, the NCPA did not act defi-
ciently, as the alleged omissions were outside the limited scope
of the NCPA’s appointment to advise Dunster.

In that regard, Dunster’s argument is somewhat akin to a
claim of ineffective assistance of standby counsel. There is no
constitutional right to effective assistance of standby counsel.*
But some courts have held that where counsel is appointed to
act in some sort of limited capacity, a defendant can maintain a
claim that counsel provided ineffective assistance—within the
limited scope of the duties assigned to or assumed by counsel *
This occurs when, for instance, “standby” counsel ceases to
stand by and actually steps in and assumes formal control of
some aspect of the defendant’s legal representation.*> But a
self-represented defendant may not claim ineffective assistance
on account of counsel’s failure to perform an act within the

4 State v. Tucker, 17 Neb. App. 487, 764 N.W.2d 137 (2009).
4 State v. Harris, 267 Neb. 771, 677 N.W.2d 147 (2004).
43 Gunther, supra note 23.

4 See, People v. Blair, 36 Cal. 4th 686, 115 P.3d 1145, 31 Cal. Rptr. 3d 485
(2005); Downey, supra note 25.

4 See id.
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scope of duties the defendant voluntarily undertook to per-
form personally.*

In this case, Dunster elected to proceed pro se, and the
district court appointed the NCPA in the limited capacity of
advising him with respect to that election. Dunster alleges that
the NCPA provided ineffective assistance of counsel, because
it did not investigate the representation provided by the public
defender to that point or act to remedy the public defender’s
allegedly deficient representation. But that was beyond the
scope of the duties with which the NCPA was charged. Dunster
neither alleges nor argues that the NCPA performed deficiently
within the limited scope of the duties it was assigned.

Nor was Dunster prejudiced by the alleged failure to inves-
tigate the public defender or move that the public defender be
discharged. Multiple motions to discharge the public defender
were filed and, eventually, sustained. Ineffective assistance of
counsel arguments with respect to the public defender were
raised and rejected on direct appeal.*’” And the underlying alle-
gation that the public defender failed to investigate Dunster’s
medical condition at the time of the killing was an aspect of
defense strategy that Dunster personally assumed when he
undertook to represent himself.*8

Dunster contended at oral argument that the NCPA was
“complicit” in the public defender’s alleged ineffectiveness.
As we understand Dunster’s argument, it is that the NCPA
could not raise certain ineffective assistance of trial counsel
claims on direct appeal because it would be tantamount to
arguing the NCPA’s own ineffectiveness, which it could not
do. Therefore, Dunster asserted that his claims of ineffective
assistance of the public defender are not procedurally barred
because the NCPA could not raise them on direct appeal. But
this conclusion rests on the claim that the NCPA was ineffec-
tive at trial—a claim we have already rejected. In other words,
the NCPA’s ability to raise issues on appeal was not fettered by

46 See People v. Bloom, 48 Cal. 3d 1194, 774 P.2d 698, 259 Cal. Rptr. 669
(1989).

47 See Dunster, supra note 1.
8 See, Blair, supra note 44; Downey, supra note 25; Bloom, supra note 46.



STATE v. DUNSTER 281
Cite as 278 Neb. 268

its own ineffectiveness at trial, because it was not ineffective
at trial. Because Dunster was not limited in his ability to argue
on direct appeal that the public defender had been ineffective,
those claims are, as explained above, procedurally barred.

In short, the record from Dunster’s direct appeal® affirma-
tively contradicts Dunster’s argument that the NCPA should
have investigated the public defender’s performance or that
Dunster was prejudiced by any failure to do so. This is, essen-
tially, a recasting of the ineffective assistance of trial coun-
sel claim that we considered and rejected on direct appeal.
Dunster’s claims of ineffective assistance of counsel are either
procedurally barred or without merit.

INEFFECTIVE ASSISTANCE OF DIRECT APPEAL COUNSEL

Dunster’s seventh and final assignment of error is that he
was denied effective assistance of counsel on direct appeal.
Dunster generally alleges two ways in which, he claims, direct
appeal counsel was ineffective. One of those is that direct
appeal counsel was ineffective in failing to challenge the con-
stitutionality of electrocution as a method of execution. As
discussed above, Dunster is no longer subject to electrocution.
Therefore, Dunster was not prejudiced by his direct appeal
counsel’s failure to challenge its constitutionality.

Dunster’s other argument is that direct appeal counsel was
ineffective in raising, on direct appeal, the issue of ineffective
assistance of trial counsel. But direct appeal counsel’s perform-
ance was not deficient in that regard. As noted above, where
appellate counsel is different from trial counsel, a defendant
must raise on direct appeal any issue of ineffective assistance
of trial counsel which is known to the defendant or is apparent
from the record, or the issue will be procedurally barred on
postconviction review.>

Dunster’s claim is that ineffective assistance of trial counsel
is now a procedurally barred issue because it was raised on
direct appeal. But direct appeal counsel was required to raise
ineffective assistance of trial counsel in order to preserve it for

49 See Dunster, supra note 1.

39 Molina, supra note 32.
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any postconviction review.’! As it happened, this court con-
cluded that the record was sufficient to review the issue and
found it to be without merit. But because the issue was appar-
ent from the record, it would have been procedurally barred
either way. Direct appeal counsel did not act deficiently in rais-
ing the issue, nor was Dunster prejudiced as a result. Dunster’s
final assignment of error is without merit.

CONCLUSION

For the reasons stated above, Dunster’s assignments of error
are either procedurally barred or without merit. Because the
files and records affirmatively show that Dunster is entitled to
no relief, there was no need for an evidentiary hearing.’* The
judgment of the district court denying Dunster’s motion for
postconviction relief is affirmed.

AFFIRMED.

51 See, e.g., Thomas, supra note 34.
32 See Bazer, supra note 5.

AARON FERER AND ROBIN MONSKY, APPELLANTS, AND
SHARON MONSKY, APPELLEE, V. AARON FERER &
SoNs Co., A NEBRASKA CORPORATION,

ET AL., APPELLEES.

770 N.W.2d 608

Filed August 7, 2009.  No. S-08-534.

1. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment was granted, and the court gives that party the benefit of all
reasonable inferences deducible from the evidence.

2. Pleadings: Appeal and Error. Permission to amend a pleading is addressed to
the discretion of the trial court, and the trial court’s decision will not be disturbed
absent an abuse of discretion.

3. Standing: Words and Phrases. Standing is the legal or equitable right, title, or
interest in the subject matter of a controversy.

4. Corporations: Actions: Parties. Generally, a shareholder may not bring an
action in his or her own name to recover for wrongs done to the corporation or
its property.
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5. Corporations: Derivative Actions: Parties. The right of a shareholder to sue is
derivative in nature and normally can be brought only in a representative capacity
for the corporation.

6. Pleadings. Amendment of a complaint is not a matter of right.

Appeal from the District Court for Douglas County: PETER
C. BaraiLLoN, Judge. Affirmed.

James D. Sherrets and Jason M. Bruno, of Sherrets &
Boecker, L.L.C., for appellants.

Thomas J. Culhane and Heather B. Veik, of Erickson &
Sederstrom, P.C., for appellee Aaron Ferer & Sons Co.

Michael A. Nelsen, of Hillman, Forman, Nelsen, Childers &
McCormack, for appellees Matthew Ferer and Whitney Ferer.

Heavican, C.J., ConNOLLY, GERRARD, STEPHAN, and MILLER-
LErRMAN, JJ.

Per Curiam.

NATURE OF CASE

Aaron Ferer and Robin Monsky (collectively appellants)
are shareholders of Aaron Ferer & Sons Co. (AFS). They
initiated an action in 2001 against Matthew Ferer, Whitney
Ferer, and AFS (collectively appellees) in Douglas County
District Court.

Appellants’ fourth amended complaint asserted eight causes
of action. The first six were dismissed on summary judg-
ment, and we affirmed the dismissal in Ferer v. Aaron Ferer &
Sons (Ferer I)." Following our decision, appellants voluntarily
dismissed their seventh cause of action. The district court
subsequently denied appellants’ motion to amend their fourth
amended complaint and granted appellees’ motion for sum-
mary judgment on the remaining eighth cause of action. The
court dismissed appellants’ fourth amended complaint, and this
appeal followed.

' Ferer v. Aaron Ferer & Sons, 272 Neb. 770, 725 N.W.2d 168 (2006).
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BACKGROUND

The operative complaint at issue in both Ferer I and the
case at bar is appellants’ fourth amended complaint, which set
forth eight causes of action: (1) declaratory judgment regard-
ing dissenters’ rights, (2) estoppel of AFS from asserting that
appellants have no dissenters’ rights, (3) statutory claim for a
dividend, (4) breach of fiduciary duty and statutory duty by
Matthew Ferer and Whitney Ferer, (5) specific performance
compelling payments to appellants, (6) involuntary liquidation,
(7) violation of applicable state securities laws, and (8) breach
of fiduciary duty and theft of a corporate opportunity. The first
six causes of action sought to compel appellees to comply with
the dissenters’ rights provisions of the Business Corporation
Act.? Appellants sought to receive the value of their shares of
stock from AFS, compel appellees to pay appellants their pro
rata share of the proceeds from the sale of certain AFS assets,
and receive prejudgment interest.?

In Ferer I, the parties filed cross-motions for partial sum-
mary judgment, and the district court sustained appellees’
motion and dismissed appellants’ first six causes of action. It
also sustained in part appellants’ motion for partial summary
judgment. It ordered AFS to pay appellants for their company
shares under a plan of distribution that had been adopted by
AFS. This court affirmed the district court’s dismissal of appel-
lants’ first six causes of action in Ferer I.

Following our decision in Ferer I, AFS moved for summary
judgment on the remaining two causes of action. It argued that
appellants lacked standing to assert the remaining causes of
action. Appellants then sought leave to file a fifth amended
complaint, alleging discovery of new evidence of fraud by
Matthew Ferer and Whitney Ferer. The fifth amended complaint
attached to the motion alleged causes of action for “Breach of
Fiduciary Duty [by] Theft of Corporate Opportunities” and
“Involuntary Liquidation.”

All parties moved for summary judgment on the remaining
two causes of action under the fourth amended complaint. At

2 Neb. Rev. Stat. § 21-20,137 et seq. (Reissue 2007).

3 See Ferer I, supra note 1.
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a subsequent hearing, appellants claimed they were entitled to
pursue their claim for involuntary liquidation under either their
fourth or proposed fifth amended complaint.

Appellants claimed that the district court’s dismissal of
their sixth cause of action was inadvertent and that, therefore,
it should not have been treated as dismissed. Appellants also
claimed that the court’s order of dismissal should have been
vacated because of newly discovered evidence, an affidavit
from a former AFS employee. In the affidavit, the employee
stated that while he worked for AFS, Matthew Ferer engaged in
the practice of understating the company’s inventory. The court
stated that it would consider the motion for summary judgment
only as to the eighth cause of action.

Subsequently, appellants filed a motion for an order nunc
pro tunc, requesting that the district court reinstate their sixth
cause of action. Appellants voluntarily dismissed their seventh
cause of action.

After evidentiary hearings on all motions, the district court
entered judgment denying appellants’ motion for an order nunc
pro tunc, because the dismissal of the sixth cause of action was
intended and was not inadvertent. It also denied appellants’
motion to amend their fourth amended complaint, sustained
appellees’ motion for summary judgment on the eighth cause
of action, and dismissed as moot appellants’ motion for sum-
mary judgment on their eighth cause of action.

In granting summary judgment, the district court found:

It is clear from the allegations and prayer for relief in
the Eighth Cause of Action, that [appellants] are assert-
ing a claim belonging to [AFS]. [Appellants] are required
to bring a derivative claim . . . for [AFS] in the name
of [AFS] and not in their own names. In addition, Neb.
Rev. Stat. §21-2071 provides that a shareholder may not
commence or maintain a derivative proceeding unless
the shareholder adequately represents the interest of the
corporation in enforcing the right of the corporation. It
is [sic] already been determined that [appellants’] per-
sonal interests are in the forefront of the litigation against
[AFS] and that, as a result, cannot properly represent the
interest of [AFS] in a derivative action as required by
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Neb. Rev. Stat. § 21-2071 ([R]eissue 1997). See Ferer v.
Erickson & Sed[er]strom, PC., 272 Neb. 113, 718 N.W.2d
501 (2006). As noted, the [appellants’] Eighth Cause of
Action fails as the [appellants] did not bring this cause of
action as representatives of the corporation.
The district court sustained appellees’ motions for summary
judgment. With the dismissal of the eighth cause of action,
all of appellants’ causes of action had been dismissed, and the
court dismissed the fourth amended complaint.

ASSIGNMENTS OF ERROR
Appellants claim, summarized and restated, that the dis-
trict court erred in failing to grant their motion for summary
judgment, in refusing to grant appellants leave to amend their
complaint, in refusing to grant appellants’ motion for an order
nunc pro tunc, and in granting appellees’ motion for sum-
mary judgment.

STANDARD OF REVIEW

[1] In reviewing a summary judgment, an appellate court
views the evidence in the light most favorable to the party
against whom the judgment was granted, and the court gives
that party the benefit of all reasonable inferences deducible
from the evidence.*

[2] Permission to amend a pleading is addressed to the dis-
cretion of the trial court, and the trial court’s decision will not
be disturbed absent an abuse of discretion.’

ANALYSIS

Appellants claim the district court erred in failing to grant
their motion for summary judgment and to grant their request
to judicially dissolve the company. This argument is without
merit. Appellants sought involuntary liquidation in the sixth
cause of action of the complaint in Ferer I. That cause of
action was dismissed by the district court, and the dismissal
was affirmed by this court in Ferer I. The issue of involuntary
liquidation of AFS has been litigated and decided. The doctrine

4 Jardine v. McVey, 276 Neb. 1023, 759 N.W.2d 690 (2009).
5 Reicheneker v. Reicheneker, 264 Neb. 682, 651 N.W.2d 224 (2002).



FERER v. AARON FERER & SONS 287
Cite as 278 Neb. 282

of res judicata bars relitigation not only of those matters actu-
ally litigated, but also of those matters which might have been
litigated in the prior action.®

Appellants next argue that the district court erred in failing
to grant their motion for summary judgment on the issue of
breach of fiduciary duty. Their cause of action for breach of
fiduciary duty by theft of a corporate opportunity alleged that
Matthew Ferer and Whitney Ferer purchased company stock
from minority shareholders and received consulting fees while
acting as directors of AFS. Appellants requested that the con-
sulting fees be considered corporate assets. The court sustained
appellees’ motion for summary judgment because appellants
asserted a claim that belonged to AFS.

[3] The district court also concluded that appellants lacked
standing to assert the breach of fiduciary duty claims against
Matthew Ferer and Whitney Ferer. The eighth cause of action
alleged wrongs committed by Matthew Ferer and Whitney
Ferer against AFS. Standing is the legal or equitable right, title,
or interest in the subject matter of a controversy. Standing is a
jurisdictional component of a party’s case, because only a party
who has standing may invoke the jurisdiction of a court.’

[4,5] The issue is whether appellants or AFS had the right to
bring an action for wrongs allegedly done to AFS or its prop-
erty. Generally, a shareholder may not bring an action in his or
her own name to recover for wrongs done to the corporation
or its property.® Such a cause of action is in the corporation
and not the shareholders.” The right of a shareholder to sue is
derivative in nature and normally can be brought only in a rep-
resentative capacity for the corporation.'® Because this cause of
action was not brought in the name of AFS, it did not meet the
requirements of a derivative action.

6 Jensen v. Jensen, 275 Neb. 921, 750 N.W.2d 335 (2008).

" Agena v. Lancaster Cty. Bd. of Equal., 276 Neb. 851, 758 N.W.2d 363
(2008).

8 Trieweiler v. Sears, 268 Neb. 952, 689 N.W.2d 807 (2004).
o Id.
10 74
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Previously, we held that appellants did not represent the
interests of AFS. In Ferer v. Erickson, Sederstrom,'" we deter-
mined that the personal interests of Aaron Ferer and Robin
Monsky were at the forefront of the litigation against AFS and
that, as a result, they could not properly represent the interests
of AFS in a derivative action, as required by Neb. Rev. Stat.
§ 21-2071 (Reissue 2007). Therefore, the district court was
correct in granting summary judgment on the eighth cause
of action.

[6] Appellants argue that the district court erred in refus-
ing to grant them leave to amend their complaint. Permission
to amend a pleading is addressed to the discretion of the trial
court, and the trial court’s decision will not be disturbed absent
an abuse of discretion.!? Amendment of a complaint is not a
matter of right.!

Appellants’ proposed fifth amended complaint attempted to
resurrect their sixth cause of action for involuntary liquidation,
the dismissal of which was affirmed by this court in Ferer I.
Appellants now claim new grounds for their cause of action for
involuntary liquidation, based upon the affidavit of a company
manager who stated that Matthew Ferer and Whitney Ferer
undervalued the inventory of the company. The affiant was
AFS’ general manager during the 18 months that Aaron Ferer
served as vice president of AFS. This allegation was not set
forth in the fourth amended complaint.

The record indicates that Aaron Ferer made claims to AFS’
accountants relating to the company’s inventory in 2002, which
was well before the fourth amended complaint was filed. In
February or March 2002, Aaron Ferer complained that AFS’
inventory was being inaccurately recorded. This was more than
5 years before appellants attempted to assert these claims in
their proposed fifth amended complaint. We conclude the dis-
trict court did not abuse its discretion by denying the motion
for leave to file a fifth amended complaint.

W Ferer v. Erickson, Sederstrom, 272 Neb. 113, 718 N.W.2d 501 (2006).
12 Reicheneker v. Reicheneker, supra note 5.
3 See id.
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Appellants also claim the district court erred in denying their
motion for an order nunc pro tunc reinstating their sixth cause
of action for involuntary liquidation. In its order of April 22,
2008, the court expressly stated that it intended to dismiss the
sixth cause of action and that the dismissal was “no mistake.”
We find that the court has been extremely patient in dealing
with appellants’ repeated attempts to retry issues that have pre-
viously been decided. The court did not abuse its discretion in
denying appellants’ motion for an order nunc pro tunc.

Having previously decided in Ferer I that the district court
did not err when it dismissed appellants’ first through sixth
causes of action, we conclude that the district court did not
abuse its discretion in refusing to allow appellants to resur-
rect causes of action that have merely been repackaged and
rewrapped. The case of Aaron Ferer and Robin Monsky versus
AFS, Matthew Ferer, and Whitney Ferer is over and done.

CONCLUSION
We find no merit to the assignments of error or argu-
ments made by appellants. The judgment of the district court
is affirmed.
AFFIRMED.
WRIGHT, J., participating on briefs.
McCorMACK, J., not participating.

BRENT E. RASMUSSEN AND KiM RASMUSSEN, APPELLANTS AND
CROSS-APPELLEES, V. STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY ET AL., APPELLEES, AND KRISTA
LISBON, FORMERLY KNOWN AS KRISTA VAN WYHE,
APPELLEE AND CROSS-APPELLANT.

770 N.W.2d 619

Filed August 7, 2009. No. S-08-747.

1. Summary Judgment. Summary judgment is proper if the pleadings and admis-
sible evidence offered at the hearing show that there is no genuine issue as to any
material facts or as to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
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whom the judgment was granted, and the court gives that party the benefit of all
reasonable inferences deducible from the evidence.

Insurance: Contracts: Appeal and Error. The meaning of an insurance policy
is a question of law, in connection with which an appellate court has an obliga-
tion to reach its own conclusions independently of the determination made by the
lower court.

Rescue Doctrine. The rescue doctrine contemplates a voluntary act by one who,
in an emergency and prompted by spontaneous human motives to save human
life, attempts a rescue which he had no duty to attempt by virtue of a legal obliga-
tion or duty fastened on him by his employment.

Rescue Doctrine: Negligence. The rescue doctrine recognizes that those who
negligently imperil life or property may be liable not only to their victims, but
also to the rescuers.

Rescue Doctrine: Negligence: Public Policy. The rescue doctrine is shorthand
for a public policy that imposes a duty of care owed to rescuers.

Negligence. Whether a legal duty exists for actionable negligence is a question of
law dependent on the facts in a particular situation.

Negligence: Words and Phrases. A duty, in negligence cases, may be defined as
an obligation, to which the law will give recognition and effect, to conform to a
particular standard of conduct toward another.

Rescue Doctrine: Negligence. The rescue doctrine defines a particular standard
of conduct and recognizes a duty of the rescued person whose conduct has placed
the rescuer in peril.

Negligence. A person has a duty to exercise ordinary care for his own safety.
Negligence: Motor Vehicles. The driver of an automobile owes a duty of reason-
able care in the operation of the vehicle.

Claims: Marriage: Derivative Actions. Loss of consortium claims are
derivative.

Appeal and Error. For an appellate court to consider an alleged error, the error
must be both specifically assigned and specifically argued in the brief of the party
assigning the error.

Negligence: Proof. The burden of proving negligence is on the party alleging it,
and merely establishing that an accident happened does not prove negligence.
Negligence: Motor Vehicles. The mere skidding of an automobile, without more,
does not prove negligence.

____. Skidding, together with evidence of some other facts and circum-
stances tending to show a failure to exercise reasonable care, may be sufficient to
permit an inference of negligent loss of control.

Motor Vehicles. A motorist is required to maintain reasonable control of the
vehicle commensurate with the road conditions then and there existing at the time
of the occurrence.

Appeal from the District Court for Douglas County: J. PATRICK
MuLLEN, Judge. Affirmed in part, and in part reversed and
remanded for further proceedings.
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WRIGHT, J.
NATURE OF CASE

Krista Lisbon, formerly known as Krista Van Wyhe, was
driving eastbound on Interstate 80 between Lincoln and Omaha,
Nebraska, when her automobile slid off the right side of the
Interstate into a ditch. Brent E. Rasmussen, who was also driv-
ing eastbound, stopped his vehicle to assist. When attempts to
rock Lisbon’s vehicle to get it out of the ditch were unsuccess-
ful, Rasmussen decided to retrieve a towrope from his vehicle.
As Rasmussen stepped away from Lisbon’s vehicle, another car
slid off the highway and struck Rasmussen, Lisbon’s vehicle,
and another motorist who had stopped to help. Rasmussen was
severely injured. The district court granted summary judg-
ment against Rasmussen and his wife, and they appeal. Lisbon
cross-appeals.

SCOPE OF REVIEW

[1,2] Summary judgment is proper if the pleadings and
admissible evidence offered at the hearing show that there is
no genuine issue as to any material facts or as to the ultimate
inferences that may be drawn from those facts and that the
moving party is entitled to judgment as a matter of law. Jardine
v. McVey, 276 Neb. 1023, 759 N.W.2d 690 (2009). In reviewing
a summary judgment, an appellate court views the evidence in
the light most favorable to the party against whom the judg-
ment was granted, and the court gives that party the benefit of
all reasonable inferences deducible from the evidence. Id.
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[3] The meaning of an insurance policy is a question of law,
in connection with which an appellate court has an obligation
to reach its own conclusions independently of the determina-
tion made by the lower court. Steffensmeier v. Le Mars Mut.
Ins. Co., 276 Neb. 86, 752 N.W.2d 155 (2008).

FACTS

While driving eastbound on Interstate 80 between Lincoln
and Omaha on February 9, 2002, Lisbon’s vehicle slid into
the left lane and then veered right and slid off the Interstate
into the ditch. Rasmussen saw Lisbon’s vehicle slide off the
Interstate, and he stopped his vehicle on the right shoulder of
the road to offer assistance. He proceeded on foot to Lisbon’s
vehicle to determine the extent of her injuries, if any. He tried
to help Lisbon get the vehicle back onto the road by rocking it
back and forth. The attempt was unsuccessful, and Rasmussen
turned to go to his vehicle to obtain a towrope that could be
used to pull Lisbon’s vehicle. Another motorist had stopped
his vehicle and was walking down into the ditch to help. A car
driven by Marilyn Andersen slid off the Interstate and struck
Rasmussen, the other motorist attempting to help, and Lisbon’s
vehicle. Rasmussen sustained severe injuries that required
amputation of his left foot.

Lisbon’s vehicle was owned by her stepfather, Gary
Bosch, who lived in Michigan. The car was insured by State
Farm Mutual Automobile Insurance Company (State Farm).
Andersen’s vehicle was uninsured. Rasmussen and his wife,
Kim Rasmussen, made a claim for uninsured motorist benefits
under their insurance policy (Rasmussen policy), which was
also issued by State Farm. The Rasmussens were paid $100,000
pursuant to uninsured motorist benefits provided by their pol-
icy. They also made a claim against State Farm for uninsured
motorist benefits under the policy issued on the Lisbon vehicle
(Bosch policy). State Farm denied the claim.

The Rasmussens filed suit in the Douglas County District
Court against Lisbon and State Farm. The Rasmussens claimed
uninsured motorist benefits under the Bosch policy. Rasmussen
alleged that his actions as related to the vehicle driven by
Lisbon constituted the operation, maintenance, or use of the
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Bosch vehicle and that therefore, Rasmussen was an insured
under the Bosch policy. Rasmussen claimed that State Farm
acted in bad faith by denying the claim.

Rasmussen also claimed that Lisbon placed him in peril by
operating her vehicle in a negligent manner. He claimed that in
attempting to rescue Lisbon, he sustained severe and permanent
injuries. Rasmussen’s wife claimed loss of consortium.

State Farm and Lisbon generally denied the Rasmussens’
allegations. State Farm denied coverage under the Bosch policy
and alleged that the payment of $100,000 pursuant to the unin-
sured motorist benefits portion of the Rasmussen policy barred
recovery for additional benefits under any policy issued by
State Farm.

Lisbon denied liability and alleged she owed no duty to
Rasmussen that would create a cause of action for negligence.
She further alleged that the “rescue doctrine” did not create a
cause of action in favor of Rasmussen and was not applicable
to a two-party action where the rescuer sues the person rescued
based upon the alleged negligence of the person rescued.

It was not disputed that at the time of the accident, Lisbon’s
vehicle was insured through State Farm under a policy owned
by her parents. The vehicle was licensed and registered in the
state of Michigan and was used by Lisbon while attending
school at the University of Nebraska-Lincoln. Rasmussen’s
vehicle was insured by State Farm, and State Farm had paid
$100,000 pursuant to the uninsured motorist benefits under
the Rasmussen policy. The district court for Douglas County
sustained State Farm’s motion for summary judgment and dis-
missed the Rasmussens’ complaint with prejudice. Applying
Michigan law, the district court concluded that Rasmussen
was not an insured under the Bosch policy and that neither
Rasmussen nor his wife was entitled to benefits under the pro-
visions of that policy. The district court also found that State
Farm did not act in bad faith in refusing to make payments to
the Rasmussens based on the Bosch policy.

As to Lisbon’s motion for summary judgment, the dis-
trict court found genuine issues of fact as to whether Lisbon
was negligent, whether Rasmussen had a reasonable belief
that Lisbon was in peril, and whether the alleged rescue
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was reasonable and completed. However, the court sustained
Lisbon’s summary judgment motion on the grounds that Lisbon
did not owe a legal duty to the Rasmussens and that Nebraska
did not recognize an independent cause of action based on the
rescue doctrine where the rescuer sues the person rescued. It
denied the Rasmussens’ motion to reconsider. The Rasmussens
timely appealed, and Lisbon cross-appealed.

ASSIGNMENTS OF ERROR

The Rasmussens claim, summarized and restated, that the
district court erred in sustaining Lisbon’s motion for summary
judgment, in concluding that a cause of action under the rescue
doctrine did not exist under these circumstances, and in con-
cluding that Lisbon owed Rasmussen no duty. The Rasmussens
also claim the court erred in denying their motion for summary
judgment against State Farm, in granting State Farm’s motion
for summary judgment, and in applying Michigan law in inter-
preting the Bosch policy to find that they were not insureds and
were not entitled to benefits under the policy.

Lisbon cross-appeals, arguing that the district court erred
in finding that there were genuine issues of fact as to whether
Lisbon was negligent and proximately caused the accident and
whether Rasmussen had a reasonable belief that Lisbon was in
imminent peril.

ANALYSIS

RESCUE DOCTRINE

[4] We first address the summary judgment in favor of
Lisbon in which the district court determined that Lisbon did
not owe a duty to Rasmussen and that Nebraska does not recog-
nize an independent cause of action based upon the rescue doc-
trine. “The rescue doctrine contemplates a voluntary act by one
who, in an emergency and prompted by spontaneous human
motives to save human life, attempts a rescue which he had no
duty to attempt by virtue of a legal obligation or duty fastened
on him by his employment.” Buchanan v. Prickett & Son, Inc.,
203 Neb. 684, 688, 279 N.W.2d 855, 858 (1979).

This court has considered the rescue doctrine in several
cases. Application of the rescue doctrine in Nebraska has
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generally involved the issue of the contributory negligence of
the plaintiff. In Beatty v. Davis, 224 Neb. 663, 400 N.W.2d
850 (1987), the plaintiff attempted to jump into an unoccupied
moving vehicle to stop it, and she was injured when she fell
out of the car as it traveled in a circle. We held that it was not
contributory negligence for the plaintiff to expose herself to
danger in an effort to save herself or others from injury to their
person or property, unless the effort itself was an unreason-
able one or the plaintiff acted unreasonably in the course of
the rescue.

In Moravec v. Moravec, 216 Neb. 412, 343 N.W.2d 762
(1984), the plaintiff was burned when he attempted to warn the
owners of a house about a fire in the kitchen. The trial court
had concluded that the plaintiff, who undertook to fight a fire
on the premises of another, assumed the risk. We reversed the
judgment and remanded the cause, stating:

Under the rescue doctrine it is not contributory neg-
ligence for a plaintiff to expose himself to danger in a
reasonable effort to save a third person or the property of
a third person from harm. The extent of the risk which the
volunteer is justified in assuming under the circumstances
increases in proportion to the imminence of the danger
and the value to be realized from meeting the danger and
attempting to remove or eliminate the hazard; i.e., the less
the danger to the third party, the less the risk the volunteer
is justified in taking.

Id. at 415, 343 N.W.2d at 764.

In Struempler v. Estate of Kloepping, 261 Neb. 832, 626
N.W.2d 564 (2001), the plaintiff injured her back while assist-
ing an elderly, invalid neighbor into his wheelchair. The plain-
tiff sued the neighbor’s estate, alleging that the neighbor neg-
ligently placed himself in a position of immediate peril by
remaining in his residence without qualified medical personnel
to assist him when he fell from his wheelchair. The plaintiff
maintained she was a rescuer because the neighbor placed him-
self in a position of peril which invited rescue. The trial court
granted summary judgment to the estate, and we affirmed. We
declined the plaintiff’s invitation to apply the rescue doctrine
to the facts of that case.
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Prior cases applying the rescue doctrine have generally
involved three parties—the rescuer, the person rescued, and a
third-party tort-feasor. The person attempting a rescue was try-
ing to recover damages from a third person whose negligence
allegedly put the victim in peril and created the need for the
rescue. In the case at bar, the question is whether Lisbon, the
person rescued, may be liable to Rasmussen, the rescuer.
We conclude that the district court should have applied the
rescue doctrine to the facts of this case. Here, we find no rea-
son to make a distinction between the negligence of the person
being rescued which is a proximate cause of injury to the
rescuer and the negligence of a third party which placed the
person to be rescued in peril and caused injury to another who
attempted the rescue.
Rasmussen alleged that Lisbon’s negligent operation of her
motor vehicle placed her in peril and invited the rescue by
Rasmussen. It is reasonably foreseeable that one who wit-
nesses a motor vehicle accident will stop and attempt to ren-
der assistance.
[5] Other courts have applied the doctrine based upon the
premise that heroic people will do heroic deeds. See Clinkscales
V. Nelson Securities, Inc., 697 N.W.2d 836 (Iowa 2005). The
Iowa court in Clinkscales noted that it had consistently and
liberally applied the rescue doctrine, which was forged at com-
mon law, for more than 100 years. The court quoted Justice
Benjamin Cardozo:
“Danger invites rescue. The cry of distress is the summons
to relief. The law does not ignore these reactions of the
mind in tracing conduct to its consequences. It recognizes
them as normal. It places their effects within the range of
the natural and probable. The wrong that imperils life is
a wrong to the imperiled victim; it is a wrong also to his
rescuer. . . . The risk of rescue, if only it be not wanton,
is born of the occasion. The emergency begets the man.
The wrongdoer may not have foreseen the coming of a
deliverer. He is accountable as if he had.”

697 N.W.2d at 841, quoting Wagner v. International Ry. Co.,

232 N.Y. 176, 133 N.E. 437 (1921). The rescue doctrine recog-

nizes that those who negligently imperil life or property may
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be liable not only to their victims, but also to the rescuers.
Clinkscales, supra.

In Clinkscales, the plaintiff was burned when he attempted
to turn off the gas line to a grill in a bar that had started on
fire. The trial court and the Iowa Court of Appeals declined to
apply the rescue doctrine, concluding that the plaintiff had suf-
fered a “‘self-inflicted wound.”” Id. at 840. The Iowa Supreme
Court reversed, finding that so long as the rescuer’s response
was normal, the negligent actor would not escape liability for
the rescuer’s injuries. The court stated that in most cases, what
constituted normal or natural conduct depended on the circum-
stances and was a question for the jury.

The Missouri Supreme Court also considered whether a
person injured during a reasonable attempt to rescue another
may recover from the person rescued when such person was
guilty of negligently imperiling himself. Lowrey v. Horvath,
689 S.W.2d 625 (Mo. 1985). The court concluded that there
was no logical basis to distinguish between a situation in which
recovery is sought against the defendant whose negligence put
a third party at peril and the situation in which recovery is
sought against a defendant who put himself at peril negligently.
The court stated:

A person with reasonable foresight who negligently
imperils another or who negligently imperils himself will
normally contemplate the probability of an attempted res-
cue, in the course of which the rescuer may sustain injury.
Under the rescue doctrine, “the right of action depends
. upon the wrongfulness of the defendant’s conduct
in its tendency . . . to cause the rescuer to take the risk
involved in the attempted rescue. . . .”
Id. at 628, quoting F. Bohlen, Studies in the Law of
Torts (1926).

In Hoefer v. Roche Biomedical Laboratories, 826 S.W.2d
49 (Mo. App. 1992), a woman driving on an icy highway
lost control, crossed the highway, and embedded her car in
a ditch. A man traveling in the same direction saw the car in
the ditch and crossed the road to help her. While assisting the
woman, the man was struck by another vehicle that slid off
the highway. The court held that the man could bring a cause
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of action under the rescue doctrine against the woman whose
loss of control of her vehicle had placed her in a position
of peril.

In French v. Uribe, Inc., 132 Wash. App. 1, 130 P.3d 370
(20006), the court applied the rescue doctrine to allow recovery
of damages from the rescued person if the rescuer is injured
during the rescue of a person who negligently caused the dan-
gerous situation that invited the rescue. The court stated that
the rescue doctrine serves two purposes:

First, the rescue doctrine notifies tortfeasors that it is
foreseeable a rescuer will come to the aid of the person
imperiled by a tortfeasor’s conduct, and that the tort-
feasor owes the rescuer a duty similar to the duty owed
to the person the tortfeasor imperils. Second, the doctrine
negates the presumption that the rescuer assumed the risk
of injury by undertaking the rescue, as long as the rescuer
does not act rashly or recklessly.
Id. at 14, 130 P.3d at 375.

We conclude that the facts in the case at bar lend themselves
to application of the rescue doctrine. The rescuer who sus-
tains injuries in reasonably undertaking a rescue may recover
from the rescued person if such person’s negligence created a
situation which necessitated the rescue. See Annot., 4 A.L.R.3d
558 (1965).

[6] The question of the duty owed by the rescued person is
subsumed in our conclusion that the rescue doctrine applies
to the case at bar. The rescue doctrine is “‘shorthand for a
public policy’ that imposes a duty of care owed to rescu-
ers.” Baldonado v. El Paso Natural Gas Company, 143 N.M.
288, 292, 176 P.3d 277, 281 (2007), quoting Govich v. North
American Systems, Inc., 112 N.M. 226, 814 P.2d 94 (1991).

[7-9] Whether a legal duty exists for actionable negligence is
a question of law dependent on the facts in a particular situa-
tion. Fuhrman v. State, 265 Neb. 176, 655 N.W.2d 866 (2003).
A duty, in negligence cases, may be defined as an obligation,
to which the law will give recognition and effect, to conform
to a particular standard of conduct toward another. Erickson v.
U-Haul Internat., 274 Neb. 236, 738 N.W.2d 453 (2007). The
rescue doctrine defines a particular standard of conduct and
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recognizes a duty of the rescued person whose conduct has
placed the rescuer in peril.

[10,11] It has long been held that a person has a duty to
exercise ordinary care for his own safety. See, e.g., Fullenwider
v. Brawner, 224 Ky. 274, 6 S.W.2d 264 (1928); Varela v. Reid,
23 Ariz. 414, 204 P. 1017 (1922). The driver of an automobile
owes a duty of reasonable care in the operation of the vehicle.
See Adams v. Welliver, 155 Neb. 331, 51 N.W.2d 739 (1952).
Lisbon was required to exercise due care in the operation of her
motor vehicle upon a public highway. It was reasonably fore-
seeable that a passing motorist, upon seeing the accident, would
stop to render aid. Lisbon had a duty of reasonable care to avoid
a risk of harm to herself that would invite rescue by others.

We therefore conclude that the district court erred in find-
ing that Nebraska did not recognize an independent cause of
action based on the rescue doctrine and in granting summary
judgment in favor of Lisbon. There remain material issues of
fact regarding Lisbon’s alleged negligence and the damages
resulting from her alleged negligence. For these reasons, we
reverse the summary judgment granted in favor of Lisbon
and remand the cause for further proceedings consistent with
this opinion.

Having disposed of the matters involving Lisbon, we now
proceed to the issues involving State Farm and the summary
judgment entered in its favor against Rasmussen.

STATE FARM’S DENIAL OF RASMUSSENS” CLAIMS

The Rasmussens assert that the district court erred in apply-
ing Michigan law and in concluding that they were not insureds
and, therefore, not entitled to uninsured motorist benefits under
the Bosch policy. They claim that under Nebraska law, they are
insureds, and that the summary judgment should be reversed.
They claim that neither Rasmussen nor his wife has collected
the maximum amount payable under the Bosch policy.

The meaning of an insurance policy is a question of law, in
connection with which an appellate court has an obligation to
reach its own conclusions independently of the determination
made by the lower court. Steffensmeier v. Le Mars Mut. Ins.
Co., 276 Neb. 86, 752 N.W.2d 155 (2008). We conclude that
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under either Nebraska or Michigan law, the Rasmussens are
not entitled to additional payments based on coverage pursuant
to the uninsured motorist provisions of either the Bosch or the
Rasmussen policy.

The Bosch policy provides:

If uninsured motor vehicle coverage for bodily injury is
available to an insured from more than one policy pro-
vided by us or any other insurer, the total limit of liability
available from all policies provided by all insurers shall
not exceed the limit of liability of the single policy pro-
viding the highest limit of liability. This is the most that
will be paid regardless of the number of policies involved,
persons covered, claims made, vehicles insured, premiums
paid or vehicles involved in the accident.

The Rasmussen policy provides:

If the insured sustains bodily injury as a pedestrian and
other uninsured motor vehicle coverage applies:

a. the total limits of liability under all such coverages
shall not exceed that of the coverage with the highest
limit of liability; and

b. we are liable only for our share. Our share is that
per cent of the damages that the limit of liability of this
coverage bears to the total of all uninsured motor vehicle
coverage applicable to the accident.

State Farm paid the Rasmussens $100,000 pursuant to the
uninsured motorist coverage of the Rasmussen policy. Both
the Bosch policy and the Rasmussen policy limit the uninsured
motor vehicle benefits per person to $100,000.

Nebraska law provides:

Regardless of the number of vehicles involved, persons
covered, claims made, vehicles or premiums shown on the
policy, or premiums paid, the limits of liability for unin-
sured or underinsured motorist coverage for two or more
motor vehicles insured under the same policy or separate
policies shall not be added together, combined, or stacked
to determine the limit of insurance coverage available to
an injured person for any one accident except as provided
in section 44-6411.

Neb. Rev. Stat. § 44-6410 (Reissue 2004).
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“In the event an insured is entitled to uninsured or under-
insured motorist coverage under more than one policy of motor
vehicle liability insurance, the maximum amount an insured
may recover shall not exceed the highest limit of any one such
policy.” Neb. Rev. Stat. § 44-6411(1) (Reissue 2004).

Michigan courts have held that “antistacking provisions” are
valid and not in contravention of public policy when they are
clear and unambiguous. State Farm Ins v Tiedman, 181 Mich.
App. 619, 624, 450 N.W.2d 13, 15 (1989). See, also, DeMaria
v Auto Club (On Rem), 165 Mich. App. 251, 418 N.W.2d 398
(1987). Thus, it is not necessary to determine which state’s laws
are applied here, because under either Michigan or Nebraska
law, Rasmussen has already recovered the maximum amount to
which he is entitled.

Although not assigned as a separate error, the Rasmussens’
argument also suggests that neither Rasmussen nor his wife
has received the maximum amount recoverable under any one
policy because they were paid $100,000 together. The payment
from State Farm was made payable to both of them, and the
funds were deposited in a joint account. Rasmussen claims
that he has received only $50,000, that his wife’s loss of con-
sortium claim was not fully compensated, and that each is due
another $50,000.

[12] Loss of consortium claims are derivative. See Schendt
v. Dewey, 246 Neb. 573, 520 N.W.2d 541 (1994). The loss
of consortium claim is based upon the injuries sustained by
Rasmussen in the accident. The coverage to Rasmussen under
the Rasmussen policy is one-person coverage of $100,000 per
person. There are not two separate injuries. Rasmussen’s wife’s
loss is compensable as a part of Rasmussen’s $100,000-per-
person coverage and is not a separate bodily injury that would
provide another $100,000 of coverage under the policy.

In Wilson v. Capital Fire Ins. Co., 136 Neb. 435, 286 N.W.
331 (1939), a husband and wife were both injured. The insur-
ance policy in question had a $5,000/$10,000 limit for loss from
an accident resulting in bodily injuries to one or more persons.
The wife, in one suit, obtained a judgment of $5,000, which
the defendant paid. The husband, in a second action, sued for
personal injuries and loss of consortium, which resulted in a
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judgment of $4,000—$275 for injuries and property damage
and $3,725 for loss of services and companionship. The issue
was whether the insurance company was liable for loss of con-
sortium. The court held that the loss of consortium represented
injuries sustained by one person (the wife) and that the insur-
ance company, having paid the limit for injuries to the wife,
was not liable under the terms of the policy for damages for
loss of consortium. The policy limit of $5,000 covered dam-
ages, whether direct or consequential.

Here, State Farm has paid the limit for injuries to one per-
son. It is not liable for any amount above the $100,000 limit.
The Bosch policy provided: “‘Bodily injury to one person’
includes all injury and damages to others resulting from this
bodily injury.” The Rasmussen policy has an identical pro-
vision. Any loss of consortium damages sustained by one
spouse would fall into the category of damages resulting from
bodily injury to the other spouse. Under the policy, such dam-
ages are combined with Rasmussen’s damages and are subject
to one limit of liability. State Farm has no additional liability to
the Rasmussens under either policy, and the district court was
correct in granting summary judgment to State Farm.

Bap FaITH

[13] The Rasmussens also assert that the district court erred
in finding that State Farm did not act in bad faith in refusing to
pay benefits under the Bosch policy. The assigned error has no
merit for two reasons. First, there has been no bad faith shown.
Second, the Rasmussens have not argued this error on appeal.
For an appellate court to consider an alleged error, the error
must be both specifically assigned and specifically argued in
the brief of the party assigning the error. Parker v. State ex rel.
Bruning, 276 Neb. 359, 753 N.W.2d 843 (2008).

CROSS-APPEAL
Consistent with her argument that she owed no duty of
care to Rasmussen and that there was no actionable negli-
gence as a matter of law, Lisbon asserts the district court was
correct in concluding that she did not owe a duty of care to
Rasmussen and that the rescue doctrine did not provide an
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independent cause of action against her under the facts and
circumstances presented.

On cross-appeal, she argues that the district court erred
in finding there was a genuine issue of material fact regard-
ing whether she was negligent and proximately caused her
vehicle to leave the roadway and slide into the ditch. She
claims the court erred in finding that there was a genuine issue
of fact as to whether Rasmussen had a reasonable belief that
she was in imminent peril at the time he was struck by the
Andersen vehicle.

Lisbon argues that even if Nebraska recognized an indepen-
dent cause of action under the rescue doctrine, the Rasmussens’
claims fail because they are predicated on the fact that Lisbon
was negligent in the operation of her vehicle. She asserts that
as a matter of law, she was not negligent.

[14] The burden of proving negligence is on the party alleg-
ing it, and merely establishing that an accident happened does
not prove negligence. Macfie v. Kaminski, 219 Neb. 524, 364
N.W.2d 31 (1985). In Mactfie, the defendant was traveling on
Interstate 80 while it was raining or snowing and the tempera-
ture was near freezing. He lost control of his car, started slid-
ing sideways along a bridge, and was hit by a second vehicle.
His car eventually came to a stop straddling both eastbound
lanes of the Interstate. A series of collisions occurred there-
after, including the one involving the plaintiff. The plaintiff
contended that the defendant was negligent in operating his
motor vehicle at an excessive rate of speed and failing to have
his vehicle under proper control. The district court granted
the defendant’s motion for directed verdict, finding that the
plaintiff had failed as a matter of law to present sufficient
evidence to warrant submission of the question of negligence
to the jury. We affirmed on appeal, finding that the evidence
disclosed that the defendant was traveling at 55 m.p.h., that
the plaintiff was traveling at 50 m.p.h., and that the rest of
the traffic was also traveling at that speed. We said the evi-
dence was clear that both the plaintiff and the defendant, as
well as most of the other traffic, were traveling within the
speed limit.
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Lisbon argues that the record in this case demonstrates a
complete lack of proof that she was negligent in the operation
of her motor vehicle. She points out that the only evidence
regarding the operation of her vehicle immediately before it
left the roadway was that she was traveling at 65 m.p.h., the
other traffic was going approximately the same speed, no cars
were passing her, and she did nothing to affect the movement
of her vehicle. Rasmussen admitted that he knew of no action
Lisbon took which caused her vehicle to go off the roadway
and that the speed of 65 m.p.h. seemed reasonable under
the circumstances.

[15,16] In reviewing a summary judgment, an appellate
court views the evidence in the light most favorable to the
party against whom the judgment was granted, and the court
gives that party the benefit of all reasonable inferences deduc-
ible from the evidence. Jardine v. McVey, 276 Neb. 1023, 759
N.W.2d 690 (2009). The mere skidding of an automobile, with-
out more, does not prove negligence. Porter v. Black, 205 Neb.
699, 289 N.W.2d 760 (1980). Skidding, together with evidence
of some other facts and circumstances tending to show a fail-
ure to exercise reasonable care, may be sufficient to permit an
inference of negligent loss of control. /d. Lisbon was traveling
at 65 m.p.h. on the Interstate when it was snowing. Her car ini-
tially slid to the left side of the roadway and then to the right
and into a ditch. Whether Lisbon was driving at a speed that
was reasonable and proper under the then-existing conditions is
a factual question and should be left to the jury. See Middleton
v. Nichols, 178 Neb. 282, 132 N.W.2d 882 (1965).

[17] A motorist is required to maintain reasonable control
of the vehicle commensurate with the road conditions then and
there existing at the time of the occurrence. See Huntwork v.
Voss, 247 Neb. 184, 525 N.W.2d 632 (1995). The speed of an
automobile is excessive if it is found to be unreasonable or
imprudent under the existing circumstances, even though it
may not exceed the applicable statutory limits. /d. Giving all
reasonable inferences to the Rasmussens, as we are required to
do in a motion for summary judgment, we cannot say as a mat-
ter of law that the Rasmussens failed to establish any evidence
of negligence on Lisbon’s part.
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Similarly, we find that the district court did not err in
concluding that there was a material issue of fact whether
Rasmussen had a reasonable belief that Lisbon was in imme-
diate peril at the time he was struck by the Andersen vehicle.
Even if Rasmussen realized that Lisbon was not in immediate
peril when he began to return to his vehicle, it was the initial
occurrence that caused him to stop and attempt a rescue. He
still had to return to his vehicle in the same manner in which he
had come. Whether Rasmussen no longer believed that Lisbon
was in immediate danger is not material. Obviously, there was
an immediate danger. Another vehicle slid off the Interstate and
crashed into Lisbon’s vehicle, Rasmussen, and the other motor-
ist who had stopped to assist Lisbon.

To conclude as a matter of law that Rasmussen lost the
status of a rescuer because he no longer believed that Lisbon
was in immediate peril would defeat the purpose of the rescue
doctrine. The question is whether Rasmussen had a reasonable
belief that Lisbon was in immediate peril at the time he left
his vehicle to render her assistance. We therefore conclude that
Lisbon’s cross-appeal is without merit.

CONCLUSION

The district court erred in granting summary judgment in
favor of Lisbon and in concluding that Lisbon owed no duty to
Rasmussen and that Nebraska does not recognize an indepen-
dent cause of action under the rescue doctrine. However, the
court was correct in granting summary judgment in favor of
State Farm. Lisbon’s cross-appeal is without merit.

For the reasons set forth herein, we affirm in part, and in
part reverse and remand for further proceedings consistent with
this opinion.

AFFIRMED IN PART, AND IN PART REVERSED AND
REMANDED FOR FURTHER PROCEEDINGS.
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STATE OF NEBRASKA, APPELLEE, V.
DARIN C. YORK, APPELLANT.
770 N.W.2d 614

Filed August 7, 2009.  No. S-08-884.

1. Postconviction: Proof. One seeking postconviction relief has the burden of estab-
lishing a basis for such relief.

2. Moot Question: Jurisdiction: Appeal and Error. Mootness does not prevent
appellate jurisdiction. But, because mootness is a justiciability doctrine that
operates to prevent courts from exercising jurisdiction, appellate courts review
mootness determinations under the same standard of review as other jurisdic-
tional questions.

3. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question that does
not involve a factual dispute is determined by an appellate court as a matter of
law, which requires the appellate court to reach a conclusion independent of the
lower court’s decision.

4. Postconviction. The Nebraska Postconviction Act, Neb. Rev. Stat. § 29-3001 et
seq. (Reissue 2008), provides that postconviction relief is available to a prisoner
in custody under sentence who seeks to be released on the ground that there was
a denial or infringement of his constitutional rights such that the judgment was
void or voidable.

5. Postconviction: Convicted Sex Offender: Words and Phrases. An individ-
ual who is subject to the registration requirements under the Sex Offender
Registration Act, Neb. Rev. Stat. § 29-4001 et seq. (Reissue 2008), is not in
custody under sentence for purposes of the Nebraska Postconviction Act.

6. Convicted Sex Offender. The Sex Offender Registration Act applies to any per-
son who pleads guilty to or is found guilty of certain listed offenses, including
incest of a minor as defined by Neb. Rev. Stat. § 28-703 (Reissue 2008).

Appeal from the District Court for Morrill County: LEo
DosrovoLny, Judge. Appeal dismissed.

Bell Island, of Island, Huff & Nichols, P.C., L.L.O., for
appellant.

Jon Bruning, Attorney General, and James D. Smith for
appellee.

HEeavican, C.J., WRricHT, CoONNOLLY, GERRARD, STEPHAN,
McCormAcK, and MILLER-LERMAN, JJ.

WRIGHT, J.
NATURE OF CASE
Darin C. York pled guilty to incest pursuant to a plea agree-
ment in Morrill County District Court, and the court sentenced
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him to 4 to 6 years’ imprisonment. York filed a motion under
the Nebraska Postconviction Act, Neb. Rev. Stat. § 29-3001 et
seq. (Reissue 2008), alleging ineffective assistance of counsel,
but he was released from prison before this court heard oral
arguments. York claims that despite his release, he remains “in
custody under sentence.” See § 29-3001. York asserts that he
can still seek postconviction relief because he is required to reg-
ister as a sex offender for 10 years pursuant to Nebraska’s Sex
Offender Registration Act (SORA), Neb. Rev. Stat. § 29-4001
et seq. (Reissue 2008).

SCOPE OF REVIEW

[1] One seeking postconviction relief has the burden of
establishing a basis for such relief. State v. Thomas, 236 Neb.
553, 462 N.W.2d 862 (1990).

[2,3] Mootness does not prevent appellate jurisdiction. But,
because mootness is a justiciability doctrine that operates to
prevent courts from exercising jurisdiction, we have reviewed
mootness determinations under the same standard of review
as other jurisdictional questions. A jurisdictional question that
does not involve a factual dispute is determined by an appellate
court as a matter of law, which requires the appellate court to
reach a conclusion independent of the lower court’s decision.
BryanLGH v. Nebraska Dept. of Health & Human Servs., 276
Neb. 596, 755 N.W.2d 807 (2008).

FACTS

On August 8, 2005, York pled guilty to one count of incest, a
Class III felony, pursuant to a plea agreement that his attorney
negotiated with the Morrill County Attorney. See Neb. Rev.
Stat. §§ 28-703 and 28-105 (Reissue 2008). The underlying
circumstances of the charge were that York had been having
sexual intercourse with his younger sister for several years.

York’s sister came forward with allegations of incest in
August 2003. She alleged that York had subjected her to incest
more than 50 times over a period of years beginning when she
was 7 or 8 years old and York was between 10 and 12 years
old. She alleged that the most recent incident occurred around
Thanksgiving of 2002. At that time, York was 18 and his sister
was 14.
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After York was accused of this crime, York and his parents
retained attorney David Eubanks to represent York. By the time
he met with Eubanks, York had already confessed the sexual
assaults to his parents, fiance, and pastor. Eubanks advised
York to make a statement to the Nebraska State Patrol, which
York did. York admitted that he had sex with his sister, but
stated that they had sex approximately five times. He stated
that the incest began when he was 15 and she was 11 and that
the last incident occurred 4 days prior to his 17th birthday,
which would have been approximately March 16, 2001.

Eubanks negotiated a plea agreement with the Morrill County
Attorney, pursuant to which York agreed to cooperate with the
investigation and plead guilty to one count of incest based
on the alleged November 2002 incident. In return, the county
attorney would not file additional charges. Eubanks stated that
he advised York that probation was a possibility but not a guar-
antee. However, York alleges he believed that in exchange for
his plea, the prosecutor would remain silent during sentencing.
Based on his understanding of the agreement, York thought he
would receive a sentence of probation. Accordingly, in August
2005, York pled guilty to the November 2002 incident. The
district court accepted York’s plea and sentenced him to 4 to 6
years in prison.

York appealed, claiming an excessive sentence and inef-
fective assistance of counsel based on conflict of interest and
improper advice that he would receive probation if he pled
guilty. York’s conflict of interest claim was based on the fact
that while his criminal case was pending, Eubanks was also
representing York’s parents in a civil claim for damages aris-
ing from a car accident involving York’s sister. The appeal was
not successful.

York then filed a motion for postconviction relief, again
alleging ineffective assistance of counsel due to conflict of
interest and counsel’s promise that York would receive proba-
tion. He also claimed that his appellate counsel should have
raised the issue of Eubanks’ failing to object to a violation of
the plea agreement.

The district court denied York’s motion on July 22, 2008.
It noted that in light of York’s admissions, defenses of
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nonoccurrence, alibi, or nature of the assault were not appro-
priate and his sister’s credibility was not at issue. The court
also determined that the evidence did not indicate Eubanks
promised York he would receive probation and that the record
did not support a finding that the final plea agreement con-
tained a provision requiring the prosecutor to remain silent
at sentencing. York filed a notice of appeal on August 14. On
September 11, he was discharged from prison. He was not
placed on parole.

This court heard oral arguments in the case at bar on March
31, 2009. At that time, neither party could inform the court as
to York’s custodial status, so the parties were ordered to advise
the court of York’s status. The State filed a written response
that York had been released from prison and was not on parole.
York informed the court that he is no longer incarcerated or on
parole, but that he is required to register as a sex offender pur-
suant to § 29-4003(1)(a)(vii) for a period of at least 10 years.
Based on that requirement, York claims he is still “under a sen-
tence” for purposes of the Nebraska Postconviction Act.

ASSIGNMENT OF ERROR
York assigns that the district court erred in denying his
request for postconviction relief.

ANALYSIS

[4] York alleges ineffective assistance of counsel because
Eubanks represented him in a criminal case while simul-
taneously representing York’s parents in a civil case on behalf
of his sister, who was his victim in the criminal case. We
do not reach the issue of ineffective assistance of counsel in
this case, because York does not have standing to seek post-
conviction relief. The Nebraska Postconviction Act provides
that postconviction relief is available to “[a] prisoner in custody
under sentence” who seeks to be released on the ground that
there was a denial or infringement of his constitutional rights
such that the judgment was void or voidable. See § 29-3001
(emphasis supplied). York has the burden of establishing a
basis for such relief. See State v. Thomas, 236 Neb. 553, 462
N.W.2d 862 (1990).
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[5] The Nebraska Postconviction Act affords relief to pris-
oners who are in custody, on parole, or on probation in
Nebraska under a Nebraska sentence. See, State v. Costanzo,
242 Neb. 478, 495 N.W.2d 904 (1993); State v. Styskal, 242
Neb. 26, 493 N.W.2d 313 (1992); Thomas, supra; State v.
Harper, 233 Neb. 841, 448 N.W.2d 407 (1989). It is undis-
puted that York is not incarcerated, on parole, or on proba-
tion. York alleges, however, that he is required to register as
a sex offender pursuant to the SORA for at least 10 years. He
claims that this requirement renders him “in custody under
sentence” such that he should be permitted to seek relief
under the Nebraska Postconviction Act. See § 29-3001. We
conclude that an individual who is subject to the registration
requirements under the SORA is not “in custody under sen-
tence” for purposes of the Nebraska Postconviction Act. See
§ 29-3001.

[6] The SORA applies to any person who pleads guilty to
or is found guilty of certain listed offenses, including incest of
a minor as defined by § 28-703. See State v. Payan, 277 Neb.
663, 765 N.W.2d 192 (2009). The SORA includes a general
requirement that a person convicted of these listed offenses
must register with the sheriff of the county in which he or she
resides during any period of supervised release, probation, or
parole, “for a period of ten years after the date of discharge
from probation, parole, or supervised release or release from
incarceration, whichever date is most recent.” § 29-4005(1).
The sentencing court may identify certain sex offenders as
aggravated offenders who are subject to more restrictive
requirements; however, there is no evidence that the sentenc-
ing court made such findings regarding York, and we decline to
consider that scenario at this time. See, Payan, supra; State v.
Worm, 268 Neb. 74, 680 N.W.2d 151 (2004).

We have held that because the SORA’s registration require-
ments arise solely and independently by the terms of the act
itself only after the defendant’s conviction, it is a collateral
consequence of the conviction. See, State v. Schneider, 263
Neb. 318, 640 N.W.2d 8 (2002); State v. Torres, 254 Neb. 91,
574 N.W.2d 153 (1998). Further, the restrictions SORA regis-
trants face are minimal compared to those faced by individuals
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we have found to be “in custody” for purposes of postcon-
viction relief.

Parolees, for example, although not in the State’s physi-
cal custody, are still under the jurisdiction of the Nebraska
Board of Parole and face returning to prison if their parole is
revoked. See Thomas, supra. Conditions of parole may forbid
an individual from leaving a geographical area without permis-
sion, require that the individual remain employed, require the
individual to submit to medical or psychological treatment, or
forbid the individual from associating with certain persons.
See id. SORA registrants are not subject to such limitations.
Accordingly, York is no longer in custody in Nebraska under a
Nebraska sentence and his appeal is moot.

CONCLUSION

Postconviction relief is available only to a prisoner in actual
custody, on parole, or on probation in Nebraska under a
Nebraska sentence. Relief is not extended to individuals who
are no longer in custody but are subject to noncustodial regis-
tration requirements pursuant to the SORA. Because York is no
longer in custody in Nebraska under a Nebraska sentence, his
appeal is dismissed as moot.

APPEAL DISMISSED.

KELLY JEAN CONNELLY AND TIMOTHY JAMES CONNELLY,
WIFE AND HUSBAND AND NATURAL GUARDIANS OF
RAcHEL AND CHELSEA CONNELLY, APPELLEES,

v. City oF OMAHA, APPELLANT.

769 N.W.2d 394

Filed August 7, 2009. No. S-08-1011.

1. Jurisdiction: Appeal and Error. A jurisdictional question which does not
involve a factual dispute is determined by an appellate court as a matter of law.

2. : . Before reaching the legal issues presented for review, it is the duty
of an appellate court to settle jurisdictional issues presented by a case.
3. : . Notwithstanding whether the parties raise the issue of jurisdiction,

an appellate court has a duty to raise and determine the issue of jurisdiction
sua sponte.
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A.

Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire
jurisdiction of an appeal, there must be a final order entered by the court from
which the appeal is taken; conversely, an appellate court is without jurisdiction to
entertain appeals from nonfinal orders.

Final Orders: Words and Phrases. The term “final judgment” as used in Neb.
Rev. Stat. § 25-1315(1) (Reissue 2008) is the functional equivalent of a “final
order” within the meaning of Neb. Rev. Stat. § 25-1902 (Reissue 2008).
Jurisdiction: Final Orders: Appeal and Error. A “final order” is a prerequisite
to an appellate court’s obtaining jurisdiction of an appeal initiated pursuant to
Neb. Rev. Stat. § 25-1315(1) (Reissue 2008).

Actions: Parties: Final Orders: Words and Phrases. With the enactment of
Neb. Rev. Stat. § 25-1315(1) (Reissue 2008), one may bring an appeal pursuant
to such section only when (1) multiple causes of action or multiple parties are
present, (2) the court enters a final order within the meaning of Neb. Rev. Stat.
§ 25-1902 (Reissue 2008) as to one or more but fewer than all of the causes of
action or parties, and (3) the trial court expressly directs the entry of such final
order and expressly determines that there is no just reason for delay of an imme-
diate appeal.

Final Orders: Appeal and Error. To be appealable, an order must satisfy the
final order requirements of Neb. Rev. Stat. § 25-1902 (Reissue 2008) and, addi-
tionally, where implicated, Neb. Rev. Stat. § 25-1315(1) (Reissue 2008).
Negligence: Liability: Damages: Final Orders: Appeal and Error. In negli-
gence actions, an interlocutory summary adjudication of liability alone, which
does not decide the question of damages, is not a final, appealable order.

Final Orders. To be final, an order must ordinarily dispose of the whole merits
of the case.

Trial: Judges. A trial judge has broad discretion over the conduct of a trial, and,
absent abuse, that discretion should be respected.

Trial: Parties. Bifurcation of a trial may be appropriate where separate proceed-
ings will do justice, avoid prejudice, and further the convenience of the parties
and the court.

Appeal from the District Court for Douglas County: PATRICIA
LaMBERTY, Judge. Order vacated, and appeal dismissed.

Thomas Mumgaard, Deputy Omaha City Attorney, for

appellant.

Thomas M. Locher, Ralph A. Froehlich, and Timothy M.

Morrison, of Locher, Pavelka, Dostal, Braddy & Hammes,
L.L.C., for appellees.

Heavican, C.J., WRIGHT, CoNNOLLY, GERRARD, STEPHAN, and

MILLER-LERMAN, JJ.
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GERRARD, J.

Timothy James Connelly took his two daughters sledding
in Omaha’s Memorial Park. The two girls suffered significant
injuries when their sled collided with a tree. Timothy and his
wife, Kelly Jean Connelly, sued the City of Omaha (City), and
they brought a separate action on behalf of the children that
was consolidated with Timothy and Kelly’s action.

Timothy and Kelly’s case (but not the children’s) went to
trial on the issue of liability, which was bifurcated from the
issue of damages. Evidence on damages was not received. The
district court entered judgment against the City on liability but
did not make a determination as to damages. The City moved
for certification of a final judgment pursuant to Neb. Rev.
Stat. § 25-1315 (Reissue 2008), and when that was granted by
the district court, the City filed a notice of appeal. The first
issue we must decide is whether an adjudication of liability
alone, which does not decide the question of damages, is a
final, appealable order subject to appellate certification under
§ 25-1315. Applying long-established principles, we conclude
that such an interlocutory order is neither final nor appealable;
thus, we vacate the court’s order and dismiss the appeal.

FACTUAL BACKGROUND

In the afternoon of December 29, 2000, Timothy took his
5-year-old and 10-year-old daughters to Memorial Park to go
sledding. When they arrived, Timothy surveyed the area, saw
other people sledding, and chose a spot for his children to
begin sledding. Timothy noted some trees on the right, left, and
bottom of the sledding hill. The children got into their saucer-
like sled and proceeded down the hill. The sled veered to the
right, and the girls collided with a tree. As a result of the colli-
sion, both girls were injured.

Timothy and Kelly (who is the children’s mother) filed
suit against the City for the injuries suffered by the children
while sledding at Memorial Park. The complaint lists five
causes of action: (1) willful negligence, (2) loss of services,
(3) negligent infliction of emotional distress upon Timothy,
(4) negligent infliction of emotional distress upon Kelly, and
(5) negligence. Timothy and Kelly sought damages for past
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and future medical costs and services, in addition to general
damages for their negligent infliction of emotional distress
causes of action.

After a bench trial in March 2006, the court found that the
City was liable for the children’s injuries under Nebraska’s
Recreation Liability Act.! Trial on the issue of liability was
bifurcated from the issue of damages, and evidence of dam-
ages was not received. The court found that there was insuf-
ficient evidence to support either parent’s negligent infliction
of emotional distress claim. And the court found no affirmative
defenses applicable, except for 25-percent contributory neg-
ligence by Timothy. The court did not make a determination
as to damages. Shortly after this initial proceeding, a second
action was filed on behalf of the children, seeking general dam-
ages arising out of the same accident. The children’s case was
consolidated with their parents’ action.

All the parties filed motions for partial summary judgment,
raising several issues. In ruling favorably on the plaintiffs’
motions for partial summary judgment, the court determined
that each of the four plaintiffs could recover up to the individ-
ual statutory damages cap set forth in the Political Subdivisions
Tort Claims Act.? The court found that Timothy’s negligence
would not be imputed to the other plaintiffs and that Timothy
and Kelly’s younger daughter could not be contributorily neg-
ligent as a matter of law due to her age. The court also deter-
mined that our decision in Bronsen v. Dawes County® would
be applied retroactively. The court, however, rejected Timothy
and Kelly’s motion for summary judgment on their claim for
loss of parental consortium and addressed the application of
res judicata and collateral estoppel to the children’s case. The
City’s motions for partial summary judgment and motion to
amend the judgment were overruled.

Although the court had addressed a number of issues, there
still had been no trial on Timothy and Kelly’s damages, and no

' Neb. Rev. Stat. §§ 37-729 to 37-736 (Reissue 2004).

2 Neb. Rev. Stat. §§ 13-901 to 13-927 (Reissue 1997 & Cum. Supp. 2002).
See § 13-926 (Reissue 2007).

3 Bronsen v. Dawes County, 272 Neb. 320, 722 N.W.2d 17 (2006).
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trial on liability or damages in the children’s case. Nonetheless,
the City moved for the court to “enter a final judgment on the
issue of liability” pursuant to § 25-1315. The district court sus-
tained the motion, reasoning that judicial efficiency would be
served because the trial on damages was likely to be onerous.
The court certified a final judgment with respect to the City’s
liability, the application of Bronsen, and the denial of the City’s
motion for partial summary judgment. The City appeals only
the court’s finding of negligence.

The Court of Appeals ordered the parties to brief the juris-
dictional issue and application of Cerny v. Todco Barricade
Co.* to the district court’s § 25-1315 order. We later moved
the case to our docket on our own motion. The parties argue
that we have jurisdiction even though there is no finding as to
Timothy and Kelly’s damages or findings on liability or dam-
ages in the children’s case.

ASSIGNMENTS OF ERROR
The City assigns, as consolidated and restated, that the dis-
trict court erred in finding the City was negligent, rejecting the
City’s affirmative defenses, and finding that the City’s negli-
gence was greater than Timothy’s.

STANDARD OF REVIEW
[1] A jurisdictional question which does not involve a fac-
tual dispute is determined by an appellate court as a matter
of law.’

ANALYSIS
Trial Court Erred in Certifying Its Interlocutory
Adjudication of Liability as Final,
Appealable Order.
[2,3] Before reaching the legal issues presented for review,
it is the duty of an appellate court to settle jurisdictional issues

4 Cerny v. Todco Barricade Co., 273 Neb. 800, 733 N.W.2d 877 (2007).

> Dominguez v. Eppley Transp. Servs., 277 Neb. 531, 763 N.W.2d 696
(2009).
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presented by a case.® Notwithstanding whether the parties raise
the issue of jurisdiction, an appellate court has a duty to raise
and determine the issue of jurisdiction sua sponte.’

[4] For an appellate court to acquire jurisdiction of an
appeal, there must be a final order entered by the court from
which the appeal is taken; conversely, an appellate court is
without jurisdiction to entertain appeals from nonfinal orders.®
Here, the district court’s order granting partial summary judg-
ment reserved issues for later disposition, including the issue
of monetary damages and liability in the children’s case. Thus,
the initial issue presented is whether the district court’s order
was a final order from which an appeal could be taken.

Section 25-1315(1) provides that

[w]hen more than one claim for relief is presented in an
action, whether as a claim, counterclaim, cross-claim, or
third-party claim, or when multiple parties are involved,
the court may direct the entry of a final judgment as to
one or more but fewer than all of the claims or parties
only upon an express determination that there is no just
reason for delay and upon an express direction for the
entry of judgment. In the absence of such determina-
tion and direction, any order or other form of decision,
however designated, which adjudicates fewer than all
the claims or the rights and liabilities of fewer than all
the parties shall not terminate the action as to any of the
claims or parties, and the order or other form of deci-
sion is subject to revision at any time before the entry of
judgment adjudicating all the claims and the rights and
liabilities of all the parties.

Section 25-1315 permits a judgment to become final only

under the limited circumstances set forth in the statute.’ By its

® Nebraska Dept. of Health & Human Servs. v. Weekley, 274 Neb. 516, 741
N.W.2d 658 (2007).

7 Kilgore v. Nebraska Dept. of Health & Human Servs., 277 Neb. 456, 763
N.W.2d 77 (2009).

8 Williams v. Baird, 273 Neb. 977, 735 N.W.2d 383 (2007).

° Cerny, supra note 4.
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terms, § 25-1315(1) is implicated only where multiple causes
of action are presented or multiple parties are involved, and
a final judgment is entered as to one of the parties or causes
of action.'

[5,6] The term “final judgment” as used in § 25-1315(1) is
the functional equivalent of a “final order” within the mean-
ing of Neb. Rev. Stat. § 25-1902 (Reissue 2008).!'" A “final
order” is a prerequisite to an appellate court’s obtaining juris-
diction of an appeal initiated pursuant to § 25-1315(1)."% In
other words, an order that was not appealable under § 25-1902
before § 25-1315 was enacted did not become appealable after
§ 25-1315 was enacted.”?

[7,8] Thus, with the enactment of § 25-1315(1), one may
bring an appeal pursuant to such section only when (1) mul-
tiple causes of action or multiple parties are present, (2) the
court enters a “final order” within the meaning of § 25-1902 as
to one or more but fewer than all of the causes of action or par-
ties, and (3) the trial court expressly directs the entry of such
final order and expressly determines that there is no just reason
for delay of an immediate appeal. Therefore, to be appealable,
an order must satisfy the final order requirements of § 25-1902
and, additionally, where implicated, § 25-1315(1).'

In the case at hand, we are presented with a consolidated
action involving multiple causes of action and multiple par-
ties. The district court’s order granting the motion for partial
summary judgment resolved the City’s liability in the parents’
action, but left unresolved the issues of liability in the chil-
dren’s case, in addition to monetary damages as to all of the
causes of action and parties. The district court’s order direct-
ing final judgment pursuant to § 25-1315(1) expressly states
that “[t]rial has not been held in the children’s action,” that the

10 4.
"rd.
2 d.

13 See, id.; Tess v. Lawyers Title Ins. Corp., 251 Neb. 501, 557 N.W.2d 696
(1997).

14 Cerny, supra note 4.
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issue of damages was bifurcated from liability issues, and that
a “bench trial addressed only the liability issue.”

[9,10] We have consistently refused jurisdiction based on the
lack of a final, appealable order in situations nearly identical to
the present case. Since at least Hart v. Ronspies,"” we have held
in negligence actions that an interlocutory summary adjudica-
tion of liability alone, which does not decide the question of
damages, is not a final, appealable order. In Hart, we denied
jurisdiction where the district court rendered partial summary
judgment for the plaintiff on the issue of the defendant’s neg-
ligence but reserved for trial the issues of contributory negli-
gence, proximate cause, and damages.'® This is so because
no substantial right is affected by such an interlocutory deter-
mination."” Similarly, in Burke v. Blue Cross Blue Shield,"
we denied jurisdiction where the district court entered partial
summary judgment on the issue of the defendants’ liability
but retained the issue of damages for later disposition. To be
final, an order must ordinarily dispose of the whole merits of
the case.” Simply put, we have consistently held that a finding
of liability without a determination of damages is not a final,
appealable order.?

Here, no final order was entered (or determination made)
regarding damages as required by § 25-1902, and accordingly,
the court could not have directed the entry of a final judgment
within the meaning of § 25-1315(1). Because the judgment
does not dispose of the entirety of any one claim, it cannot be
made an appealable judgment by recourse to § 25-1315.2' As
we have stated, § 25-1315 does not provide “‘magic words,””

1S Hart v. Ronspies, 181 Neb. 38, 146 N.W.2d 795 (1966).

16 1d.

7 1d.

18 Burke v. Blue Cross Blue Shield, 251 Neb. 607, 558 N.W.2d 577 (1997).
Y Id.

20 See, e.g., O’Connor v. Kaufman, 255 Neb. 120, 582 N.W.2d 350 (1998);
Burke, supra note 18; Olsen v. Olsen, 248 Neb. 393, 534 N.W.2d 762
(1995); Grantham v. General Telephone Co., 187 Neb. 647, 193 N.W.2d
449 (1972); Hart, supra note 15.

%' Poppert v. Dicke, 275 Neb. 562, 747 N.W.2d 629 (2008).
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the invocation of which transforms any order into a final
judgment for purposes of appeal.??> We conclude that the court
erred in certifying its partial summary judgment as final under
§ 25-1315(1). Because the district court’s order of partial sum-
mary judgment was not a final, appealable order, we are with-
out jurisdiction.

Bifurcation of Trial May Be Appropriate for
Convenience of Parties and
Interest of Justice.

[11,12] Finally, we observe that nothing in this opinion
should be read as undermining the fact that there are good rea-
sons and appropriate circumstances to bifurcate a trial. A trial
judge has broad discretion over the conduct of a trial,?® and,
absent abuse, that discretion should be respected. Bifurcation
of a trial may be appropriate where separate proceedings will
do justice, avoid prejudice, and further the convenience of
the parties and the court.** Bifurcation is particularly proper
where a potentially dispositive issue may be decided in such a
way as to eliminate the need to try other issues. In this case,
for instance, if the district court had determined that the City
was not liable for any of the causes of action, there would
have been no need to determine damages. And an appeal
could have appropriately been taken from such a final order.
From the record presented, it appears that the district court
exercised its discretion carefully in bifurcating the trial. The
court’s error was in certifying an interlocutory appeal (albeit
in good faith), not in bifurcating the trial proceedings in the
first place.

CONCLUSION
Without a final order, an appellate court lacks jurisdic-
tion and must dismiss the appeal.” Because § 25-1315 was

22 Keef v. State, 262 Neb. 622, 629, 634 N.W.2d 751, 758 (2001).
2 Robison v. Madsen, 246 Neb. 22, 516 N.W.2d 594 (1994).

2 See, e.g., Saxion v. Titan-C-Manufacturing, Inc., 86 F.3d 553 (6th Cir.
1996).

3 Poppert, supra note 21.
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erroneously applied, there is no final order from which an
appeal may be taken in this case. Therefore, we vacate the
court’s order certifying a final judgment and, lacking jurisdic-

tio

n, dismiss this appeal.
ORDER VACATED, AND APPEAL DISMISSED.
McCorMACK, J., participating on briefs.

STATE OF NEBRASKA, APPELLEE, V.
DaMmIAN L. THOMPSON, APPELLANT.
770 N.W.2d 598

Filed August 7, 2009. No. S-08-1134.

Courts: Appeal and Error. Both the district court and the Nebraska Supreme
Court generally review appeals from the county court for error appearing on
the record.

Criminal Law: Appeal and Error. In an appeal of a criminal case from the
county court, the district court acts as an intermediate court of appeal, and as
such, its review is limited to an examination of the county court record for error
or abuse of discretion.

Trial: Evidence. An objection based upon insufficient foundation is a gen-
eral objection.

Trial: Evidence: Photographs. As a general rule, photographic evidence is
admissible when it is shown that it is a correct reproduction of what it purports
to depict.

Trial: Evidence: Appeal and Error. A trial court’s determination of the admis-
sibility of physical evidence will not ordinarily be overturned except for an abuse
of discretion.

Appeal and Error. When an issue is raised for the first time in an appellate
court, it will be disregarded inasmuch as a lower court cannot commit error in
resolving an issue never presented and submitted to it for disposition.
Judgments: Appeal and Error. When reviewing a judgment for errors appearing
on the record, an appellate court’s inquiry is whether the decision conforms to
the law, is supported by competent evidence, and is neither arbitrary, capricious,
nor unreasonable.

Judgments: Trial: Evidence: Proof: Appeal and Error. In a bench trial of a
law action, including a criminal case tried without a jury, erroneous admission
of evidence is not reversible error if other relevant evidence, admitted without
objection or properly admitted over objection, sustains the trial court’s factual
findings necessary for the judgment or decision reviewed; therefore, an appel-
lant must show that the trial court actually made a factual determination, or
otherwise resolved a factual issue or question, through the use of erroneously
admitted evidence in a case tried without a jury. The appellant must show that
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the trial court made a finding of guilt based exclusively on the erroneously admit-
ted evidence.

9. Evidence: Appeal and Error. In reviewing a sufficiency of the evidence claim,
whether the evidence is direct, circumstantial, or a combination thereof, the stan-
dard is the same: An appellate court does not resolve conflicts in the evidence,
pass on the credibility of witnesses, or reweigh the evidence; such matters are for
the finder of fact.

10. Sentences: Appeal and Error. A sentence imposed within statutory limits will
not be disturbed on appeal absent an abuse of discretion by the trial court.

11. Judgments: Words and Phrases. An abuse of discretion occurs when a trial
court’s decision is based upon reasons that are untenable or unreasonable or if its
action is clearly against justice or conscience, reason, and evidence.

12.  Appeal and Error. An alleged error must be both specifically assigned and spe-
cifically argued in the brief of the party asserting the error to be considered by an
appellate court.

13. Trial: Convictions. A conviction in a bench trial of a criminal case is sustained if
the properly admitted evidence, viewed and construed most favorably to the State,
is sufficient to support that conviction.

14. Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing a
criminal conviction for sufficiency of the evidence to sustain the conviction, the
relevant question for an appellate court is whether, after viewing the evidence in
the light most favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reasonable doubt.

Appeal from the District Court for Lancaster County, ROBERT
R. OttE, Judge, on appeal thereto from the County Court for
Lancaster County, GALE Pokorny, Judge. Judgment of District
Court affirmed.

Dennis R. Keefe, Lancaster County Public Defender, and
John C. Jorgensen for appellant.

Gary Lacey, Lancaster County Attorney, Daniel D. Packard,
and Richard Grabow, Senior Certified Law Student, for
appellee.

HEeavican, C.J., WRIGHT, CoNNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

WRIGHT, J.
NATURE OF CASE
Damian L. Thompson was convicted in Lancaster County
Court of misdemeanor assault and sentenced to 100 days in
jail. He appealed to the Lancaster County District Court, which
affirmed the conviction and sentence. Thompson appeals.
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SCOPE OF REVIEW

[1,2] Both the district court and the Nebraska Supreme
Court generally review appeals from the county court for error
appearing on the record. State v. Royer, 276 Neb. 173, 753
N.W.2d 333 (2008). In an appeal of a criminal case from the
county court, the district court acts as an intermediate court of
appeal, and as such, its review is limited to an examination of
the county court record for error or abuse of discretion. /d.

FACTS

Around 5 p.m. on August 30, 2006, Tanya Hansen arrived
at her home in southwest Lincoln. She heard a woman scream-
ing and asking someone to call the police. Hansen went to her
backyard, which abutted an apartment building, and saw a man
chasing a woman, who was yelling for help. She identified
Thompson as the man she saw. Hansen saw Thompson and
the woman enter the apartment building and then come back
outside. Thompson got into a vehicle and left the area, and the
woman yelled that Thompson had taken her car. Hansen called
the 911 emergency dispatch service.

The woman asking for help was identified as Jessica Goff.
Thompson and Goff were temporarily staying in an apartment
with Kalli Ruleau. Ruleau testified that on August 30, 2006, she
saw Thompson and Goff outside the apartment and heard them
arguing. Goff, who appeared to be upset, was trying to leave,
and Thompson was trying to stop her from leaving. Ruleau
saw Thompson push Goff, who fell to the ground. Thompson
walked away, and Ruleau went to help Goff. Goff had small
scratches on her hands. Ruleau went into the apartment to get
a telephone for Goff to use to call the police.

Officer Thomas Stumbo of the Lincoln Police Department
was dispatched to the apartment for a domestic disturbance.
When he arrived, Goff and Ruleau were standing outside the
building. Goff appeared to be upset and was crying. Stumbo
took photographs of Goff’s injuries, which included a small
laceration on the palm of each hand and a minor laceration on
her left elbow.

A complaint was filed against Thompson, charging him with
assault under Lincoln Mun. Code § 9.12.010 (1997). At a trial
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to the court, an audiotape of a call to police about the incident
was received into evidence over Thompson’s objection. The
call was from a woman who identified herself as Goff. The
911 operator testified that the caller seemed upset and reported
that she had been assaulted by Thompson at an apartment in
southwest Lincoln. Thompson was found guilty, and he was
sentenced to 100 days in jail, consecutive to any other sentence
he had pending.

Thompson appealed to the Lancaster County District Court,
assigning the following errors: The county court erred in (1)
receiving photographs of Goff’s injuries into evidence without
sufficient foundation; (2) overruling Thompson’s motion to
dismiss for lack of a prima facie case; (3) finding Thompson
guilty without sufficient evidence to sustain the conviction; (4)
imposing an excessive sentence; (5) receiving into evidence
over Thompson’s hearsay objection a tape of the call to police;
and (6) overruling Thompson’s motions pursuant to Neb. Evid.
R. 404(2), Neb. Rev. Stat. § 27-404(2) (Reissue 2008), regard-
ing evidence of other crimes, wrongs, or acts. Thompson
claimed the cumulative effect of all the errors deprived him of
his constitutional right to a public trial by a fair and impartial
fact finder.

The district court affirmed the conviction and sentence.
It found no error in the admission of photographs taken by
Stumbo. The court determined it was clear from Stumbo’s prior
testimony that he identified Goff as the victim when he first
arrived on the scene.

Thompson’s motion to dismiss at the end of the trial was
based on a claim that the State did not elicit testimony from
Goff and, therefore, there was insufficient evidence to sup-
port a prima facie case. The district court found that the facts
established by other witnesses met the State’s burden of proof
to establish a prima facie case against Thompson.

As to whether the sentence was excessive, the district court
noted that violation of § 9.12.010 is a misdemeanor, for which
the penalty is a maximum of 6 months in jail, a fine of $500,
or both, and Thompson was sentenced to 100 days in jail. The
district court noted that the presentence investigation (PSI)
showed that Thompson had twice been convicted of assault.
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In addition, Thompson previously failed to appear for sentenc-
ing. The district court found no abuse of discretion by the
county court.

The district court noted that Thompson had entered a timely
and continuing objection to the receipt into evidence of the
tape recording of the call to police purportedly from Goff.
Thompson argued that the tape should not have been admitted
because it was hearsay. The district court agreed that the foun-
dational threshold necessary to admit the tape into evidence
was lacking and that the county court should not have admitted
the tape. However, the district court found that the admission
of the tape was not so prejudicial as to require reversal of the
county court’s decision. The record was replete with facts the
county court could rely on to establish the necessary evidence
to find Thompson guilty.

The district court found no error concerning the evidence
of other crimes, wrongs, or acts. Thompson did not argue the
error in his brief, and the county court’s ruling did not violate
Thompson’s rights.

The district court then addressed Thompson’s claim that
the cumulative effect of the errors violated his right to a fair
trial. The court noted that even if the testimony of the 911
operator and the tape of the call had been excluded, other
witnesses established the charge against Thompson beyond
a reasonable doubt. The record supported the county court’s
factual findings.

ASSIGNMENTS OF ERROR

Thompson assigns the following errors: The county court
erred in (1) receiving exhibits into evidence without sufficient
foundation; (2) overruling his motion to dismiss for lack of
a prima facie case; (3) finding Thompson guilty without suf-
ficient evidence; (4) imposing an excessive sentence; and (5)
overruling Thompson’s rule 404 motions regarding evidence
of other crimes, wrongs, or acts. Thompson also claims that
the county court erred in receiving a tape of the 911 call into
evidence when it was hearsay and violated his right of confron-
tation and that the district court erred in finding that admission
of the evidence was harmless error. Finally, Thompson argues
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that the cumulative effect of all the errors deprived him of his
constitutional right to a public trial by a fair and impartial
fact finder.

ANALYSIS

This case is before us as an appeal from the district court,
which sat as an intermediate appellate court. In an appeal of a
criminal case from the county court, the district court acts as
an intermediate court of appeal, and as such, its review is lim-
ited to an examination of the county court record for error or
abuse of discretion. State v. Royer, 276 Neb. 173, 753 N.W.2d
333 (2008). Both the district court and the Nebraska Supreme
Court generally review appeals from the county court for error
appearing on the record. /d.

ADMISSION OF EVIDENCE

Thompson first argues that the county court erred in receiv-
ing into evidence exhibits 1 through 5, which are photographs
of Goff. He argues that foundation was lacking for the admis-
sion of the photographs, because there was no confirmation of
the identity of the person in the photographs.

Stumbo testified that he took the photographs of Goff and
that the photographs were true and accurate depictions of Goff
as she appeared on the date of the incident. Thompson claimed
error because Stumbo had not testified as to how he identified
the person in the photographs. The objection was overruled.

[3] An objection based upon insufficient foundation is a
general objection. State v. King, 269 Neb. 326, 693 N.W.2d 250
(2005). If such an objection is overruled, the objecting party
may not complain on appeal unless (1) the ground for exclu-
sion was obvious without stating it or (2) the evidence was not
admissible for any purpose. Id. Thompson has not suggested
that the ground for exclusion of the photographs was obvious.
Nor has he argued that the photographs were not admissible for
any purpose.

[4] Thompson’s argument revolves around whether Stumbo
identified Goff as the individual he talked to at the site of the
assault and as the person who was portrayed in the photo-
graphs. As a general rule, photographic evidence is admissible
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when it is shown that it is a correct reproduction of what it
purports to depict. See State v. Anglemyer, 269 Neb. 237, 691
N.W.2d 153 (2005). “This is often proved by the testimony of
the one who took the photograph.” Id. at 246, 691 N.W.2d at
161-62. At trial, Stumbo described Goff’s injuries and stated
that he took the photographs of her.

[5] A trial court’s determination of the admissibility of
physical evidence will not ordinarily be overturned except for
an abuse of discretion. State v. Jacobson, 273 Neb. 289, 728
N.W.2d 613 (2007). The district court found no abuse of dis-
cretion in the county court’s receipt into evidence of the photo-
graphs. The finding was correct.

[6] Thompson also objects to the county court’s receipt into
evidence of exhibit 6, the tape recording of the call to police.
On appeal to this court, he claims that the tape was hearsay and
violated his rights to confrontation and cross-examination. We
note first, however, that Thompson did not raise the confronta-
tion argument on appeal to the district court in his assignments
of error, and the district court did not address the argument in
its order. When an issue is raised for the first time in an appel-
late court, it will be disregarded inasmuch as a lower court
cannot commit error in resolving an issue never presented and
submitted to it for disposition. State v. Pieper, 274 Neb. 768,
743 N.W.2d 360 (2008). Thus, we need not address whether
the tape violated Thompson’s right to confrontation.

We then turn to the question of whether the tape was hear-
say. The record shows that the 911 operator testified that she
took the call on the police nonemergency telephone number.
She stated that she had listened to the tape and that it was a
true and accurate copy of the conversation she had with a per-
son who identified herself as Goff. Thompson did not object.
When the operator was asked to describe Goff’s tone of voice
or demeanor, Thompson’s objection on the basis of specula-
tion was overruled. The operator stated that Goff said she had
been assaulted, and Thompson raised a hearsay objection.
The objection was overruled, and after the operator stated that
Goff said the assault had just occurred, Thompson asked for a
continuing objection on the basis of hearsay and insufficient
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foundation. The continuing objection was noted and overruled
by the court.

The operator again stated that the tape was a true and accu-
rate copy of the telephone conversation with a female who
identified herself as Goff and that Goff said the person who
assaulted her was Thompson. The State offered the tape into
evidence, and Thompson objected on the basis of hearsay and
insufficient foundation. Thompson’s counsel stated, “I don’t
know if the State’s attempting to elicit the [statement] under
an excited utterance.” The tape was received into evidence and
played for the court.

The district court did not mention the excited utterance
exception to the hearsay rule in its order, but Thompson sug-
gests in his brief to this court that the excited utterance excep-
tion was the presumed ground for the county court’s admission
of the tape. The record does not support Thompson’s sugges-
tion that the county court admitted the tape into evidence as
an excited utterance. Rather, it appears that the district court
reviewed the admission of the call to police as a witness’
pretrial identification of a defendant. The court cited State v.
Salamon, 241 Neb. 878, 491 N.W.2d 690 (1992), in which
this court stated that a witness’ pretrial statement identifying
a defendant as the perpetrator of a crime is hearsay pursuant
to Neb. Evid. R. 801(3), Neb. Rev. Stat. § 27-801(3) (Reissue
2008), and inadmissible under Neb. Evid. R. 802, Neb. Rev.
Stat. § 27-802 (Reissue 2008).

In the case at bar, the district court determined that the tape
was inadmissible under the Nebraska Evidence Rules. The
court then applied the harmless error analysis to find that the
admission of the tape may have prejudiced Thompson but that
the error was not so prejudicial as to require the court to over-
turn the county court’s decision. See State v. Hansen, 259 Neb.
764, 612 N.W.2d 477 (2000). The court found that the record
was replete with facts that could be relied on to establish the
evidence necessary to find Thompson guilty beyond a reason-
able doubt.

[7] As noted earlier, our review is for error appearing on
the record. When reviewing a judgment for errors appearing
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on the record, an appellate court’s inquiry is whether the deci-
sion conforms to the law, is supported by competent evidence,
and is neither arbitrary, capricious, nor unreasonable. State
v. Royer, 276 Neb. 173, 753 N.W.2d 333 (2008). An appel-
late court nonetheless has an obligation to resolve questions
of law independently of the conclusions reached by the trial
court. /d.

[8] The district court concluded that the tape was hearsay
and was improperly received into evidence by the county
court. In a bench trial of a law action, including a criminal
case tried without a jury, erroneous admission of evidence is
not reversible error if other relevant evidence, admitted without
objection or properly admitted over objection, sustains the trial
court’s factual findings necessary for the judgment or decision
reviewed; therefore, an appellant must show that the trial court
actually made a factual determination, or otherwise resolved a
factual issue or question, through the use of erroneously admit-
ted evidence in a case tried without a jury. State v. Harms, 264
Neb. 654, 650 N.W.2d 481 (2002) (supplemental opinion). The
appellant must show that the trial court made a finding of guilt
based exclusively on the erroneously admitted evidence. State
v. Lara, 258 Neb. 996, 607 N.W.2d 487 (2000). If there is other
sufficient evidence to support the finding of guilt, the convic-
tion will not be reversed. Id. The burden rests on the appellant
in a bench trial because of the presumption that the trial court,
sitting as the fact finder, disregards inadmissible evidence.
State v. Harms, supra. We conclude there was other sufficient
evidence to support the finding of guilt.

This was a bench trial. Ruleau provided eyewitness testi-
mony as to the assault of Goff by Thompson. Hansen, the
neighbor, testified that she heard a woman screaming for help
and that Thompson was present while the woman was scream-
ing. Stumbo took photographs of Goff showing her injuries,
and he testified to the accuracy of the depictions in the photo-
graphs. The district court’s decision concerning the tape con-
formed to the law, was supported by competent evidence, and
was not arbitrary, capricious, or unreasonable. Thompson’s
assignments of error concerning the admission of evidence
have no merit.
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MoTION TO DIsMISS AND SUFFICIENCY OF EVIDENCE

Thompson argues that the county court erred in overruling
his motion to dismiss for lack of a prima facie case. Subsumed
in this claim is Thompson’s assertion that the evidence was
insufficient to sustain the conviction. His arguments are based
on the failure of the State to elicit testimony from Goff, the
alleged victim. The district court found that the facts estab-
lished by the other witnesses clearly met the State’s burden of
proof to establish a prima facie case against Thompson.

[9] Thompson does not provide any case law to support his
claim that the evidence was insufficient because the alleged
victim did not testify. There is no statute requiring a victim to
testify in a criminal case. This court must review only whether
the evidence was sufficient. In so doing, whether the evidence
is direct, circumstantial, or a combination thereof, the standard
is the same: An appellate court does not resolve conflicts in
the evidence, pass on the credibility of witnesses, or reweigh
the evidence; such matters are for the finder of fact. State v.
Babbitt, 277 Neb. 327, 762 N.W.2d 58 (2009). The county
court heard and observed the witnesses and was able to assess
their credibility, and it found sufficient evidence to convict
Thompson of violating the municipal code. The district court
also found that the evidence was sufficient and that there was
no error in the county court’s failing to sustain the motion to
dismiss because Goff did not testify.

We agree. As noted above, there was eyewitness testimony
to Thompson’s pushing Goff to the ground. A police officer
took photographs of the injuries Goff sustained. A neighbor
heard Thompson and Goff arguing. These assignments of error
have no merit.

EXCESSIVE SENTENCE

Thompson claims the county court erred in imposing an
excessive sentence. He argues that a lesser sentence would
have satisfied the purpose of sentencing.

[10,11] Thompson was sentenced to a term of 100 days in
jail. Although he mentions a PSI in his brief and the district
court referred to a PSI, there is no such report in the record.
In fact, the probation office has indicated in a letter that it did
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not conduct a presentence investigation. Regardless, Thompson
was convicted of a misdemeanor that was punishable by a term
of imprisonment not to exceed 6 months, a fine not to exceed
$500, or both. A sentence imposed within statutory limits will
not be disturbed on appeal absent an abuse of discretion by
the trial court. State v. Moore, 277 Neb. 111, 759 N.W.2d 698
(2009). An abuse of discretion occurs when a trial court’s deci-
sion is based upon reasons that are untenable or unreasonable
or if its action is clearly against justice or conscience, reason,
and evidence. Id. Thompson has not demonstrated any abuse of
discretion on the part of the county court in imposing the sen-
tence, and the district court was correct in affirming it.

RuLE 404 MoTIONS

[12] Thompson assigns as error the county court’s over-
ruling his rule 404 motions regarding evidence of other crimes,
wrongs, or acts. He does not make any argument before this
court related to the assignment, and he apparently did not pre-
sent any argument to the district court on the issue. An alleged
error must be both specifically assigned and specifically argued
in the brief of the party asserting the error to be considered by
an appellate court. State v. Amaya, 276 Neb. 818, 758 N.W.2d
22 (2008). Because Thompson offers no argument in support of
the assigned error, we need not address it.

CONSTITUTIONAL RIGHT TO FAIR TRIAL

Finally, Thompson argues that the cumulative effect of all
the errors deprived him of his constitutional right to a public
trial by a fair and impartial fact finder. The district court found
no basis to this claim, and neither does this court. We have
previously discussed the testimony presented to the trial court
by Ruleau, the eyewitness; Hansen, the neighbor; and Stumbo,
the police officer. In addition, the county court was provided
photographs of Goff’s injuries.

[13,14] A conviction in a bench trial of a criminal case is sus-
tained if the properly admitted evidence, viewed and construed
most favorably to the State, is sufficient to support that convic-
tion. See State v. Keup, 265 Neb. 96, 655 N.W.2d 25 (2003). In
making this determination, an appellate court does not resolve
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conflicts in evidence, pass on credibility of witnesses, evaluate
explanations, or reweigh evidence presented, which are within
a fact finder’s province for disposition. /d. When reviewing a
criminal conviction for sufficiency of the evidence to sustain
the conviction, the relevant question for an appellate court is
whether, after viewing the evidence in the light most favorable
to the prosecution, any rational trier of fact could have found
the essential elements of the crime beyond a reasonable doubt.
1d. Applying these standards to the case at bar, we find no error
on the part of the county court or the district court.

CONCLUSION
The judgment of the district court, which affirmed the con-
viction and sentence of the county court, is affirmed.
AFFIRMED.

IN RE COMPLAINT AGAINST JEFFREY L. MARCUZZO,
County CouRT JUDGE OF THE FOURTH JuDICIAL
DISTRICT OF THE STATE OF NEBRASKA.

STATE OF NEBRASKA EX REL. COMMISSION ON JUDICIAL
QUALIFICATIONS, RELATOR, V. JEFFREY L.
MARCUZZO, RESPONDENT.

770 N.W.2d 591

Filed August 7, 2009.  No. S-35-080001.

1. Judges: Disciplinary Proceedings: Appeal and Error. In a review of the find-
ings and recommendations of the Commission on Judicial Qualifications, the
Nebraska Supreme Court shall review the record de novo and file a written opin-
ion and judgment directing action as it deems just and proper, and may reject or
modify, in whole or in part, the recommendation of the commission.

2. Judges: Disciplinary Proceedings. Upon consent of the respondent in a judicial
discipline proceeding, an order of reprimand, discipline, suspension, retirement,
or removal may be entered by the Nebraska Supreme Court at any stage of
the proceedings.

3. : ____. Pursuant to Neb. Rev. Stat. § 24-722(6) (Reissue 2008), a judge of
any court of this state may be reprimanded, disciplined, censured, suspended
without pay for a definite period not to exceed 6 months, or removed from office
for conduct prejudicial to the administration of justice that brings the judicial
office into disrepute.
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4. : . A clear violation of the Code of Judicial Conduct constitutes, at a
minimum, a violation of Neb. Rev. Stat. § 24-722(6) (Reissue 2008).
5. : . The goals of disciplining a judge in response to inappropriate con-

duct are to preserve the integrity of the judicial system as a whole and to provide
reassurance that judicial misconduct will not be tolerated.

6. : . The Nebraska Supreme Court is charged with the responsibility to
dispense judicial discipline in a manner that preserves the integrity and indepen-
dence of the judiciary and restores and reaffirms public confidence in the adminis-
tration of justice.

Original action. Judgment of suspension without pay.

Anne E. Winner, of Keating, O’Gara, Nedved & Peter, P.C.,
L.L.O., for relator.

Clarence E. Mock, of Johnson & Mock, for respondent.

WRIGHT, CONNOLLY, GERRARD, STEPHAN, McCoORMACK, and
MILLER-LERMAN, JJ.

Per Curiam.

BACKGROUND

This is an original action before the court following a com-
plaint filed on August 1, 2008, by the Commission on Judicial
Qualifications (Commission). The complaint charged the
respondent, Jeffrey L. Marcuzzo, a county judge of the Fourth
Judicial District of Nebraska, with misconduct, in violation of
the Nebraska Code of Judicial Conduct' (Code); Neb. Const.
art. V, § 30; and Neb. Rev. Stat. § 24-722 (Reissue 2008).

A hearing on the complaint was held on October 23, 2008,
before Judge James D. Livingston, a district court judge who
was appointed to serve as special master. The special master
concluded that Marcuzzo violated provisions of the Code and
that the conduct was prejudicial to the administration of justice
and brought the judicial office into disrepute, as prohibited
by § 24-722(6).

The Commission adopted the findings of the special master
and found by clear and convincing evidence that Marcuzzo vio-
lated certain provisions of the Code. The Commission recom-
mended that Marcuzzo be suspended from office, without

' Neb. Code of Judicial Conduct §§ 5-201 to 5-205.
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salary, for a period of 3 months. Marcuzzo entered a “Consent
to Reprimand.” The matter has been submitted to the court
without oral argument. Pursuant to Neb. Ct. R. § 5-118, we
have reviewed the record and now file this written opinion and
judgment adopting the recommendation of the Commission.

FACTS
The complaint filed by the Commission alleged that Marcuzzo
violated the following canons of the Code:

§ 5-201. Canon 1. A judge shall uphold the integrity
and independence of the judiciary.

(A) An independent and honorable judiciary is indis-
pensable to justice in our society. A judge should par-
ticipate in establishing, maintaining, and enforcing high
standards of conduct and shall personally observe those
standards so that the integrity and independence of the
judiciary will be preserved. The provisions of this Code
shall be construed and applied to further that objective.

§ 5-202. Canon 2. A judge shall avoid impropriety
and the appearance of impropriety in all of the judge’s
activities.

(A) A judge shall respect and comply with the law
and shall act at all times in a manner that promotes
public confidence in the integrity and impartiality of
the judiciary.

(B) A judge shall not allow family, social, political, or
other relationships to influence the judge’s judicial con-
duct or judgment. A judge shall not lend the prestige of
judicial office to advance the private interests of the judge
or others; nor shall a judge convey or permit others to
convey the impression that they are in a special position
to influence the judge. . . .

§ 5-203. Canon 3. A judge shall perform the duties
of judicial office impartially and diligently.

(B) Adjudicative Responsibilities.
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(2) A judge shall be faithful to the law and main-
tain professional competence in it. A judge shall not
be swayed by partisan interests, public clamor, or fear
of criticism.

(4) A judge shall be patient, dignified, and courteous
to litigants, jurors, witnesses, lawyers, and others with
whom the judge deals in an official capacity . . . .

(7) A judge shall accord to every person who has a
legal interest in a proceeding, or that person’s lawyer,
the right to be heard according to law. A judge shall not
initiate, permit, or consider ex parte communications or
consider other communications made to the judge out-
side the presence of the parties concerning a pending or
impending proceeding . . . .

Three incidents were alleged in the complaint. The special
master made findings of fact for each allegation and found that
the facts were proved by clear and convincing evidence.

The first incident related to charges that Marcuzzo improp-
erly involved himself in a criminal case against his nephew.
In July 2006, Marcuzzo’s nephew was charged with a mis-
demeanor violation in the Douglas County Court. The matter
was scheduled for trial on July 12 before Judge Lyn White.
Prior to that date, the parties had entered into a plea agreement
which would have allowed Marcuzzo’s nephew to plead guilty
and serve a short jail sentence.

Marcuzzo’s nephew failed to appear in Judge White’s court
on the date scheduled. A warrant was issued for his arrest,
and the plea offer was revoked. The special master found that
later that day, Marcuzzo inserted himself into his nephew’s
case by requesting that the prosecutor keep open or reinstate
the plea agreement. That evening, Marcuzzo continued his
involvement in the case by telephoning the nephew’s attor-
ney at her home and leaving a message arranging a meeting
the next morning between Marcuzzo, his nephew, and his
nephew’s attorney.
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The special master found that the attorney followed
Marcuzzo’s instructions and met with him and the nephew
privately, at which time, Marcuzzo notified the nephew and his
attorney that the nephew would be pleading guilty and the case
would be taken care of at 9 a.m. Marcuzzo told the nephew and
his attorney that Marcuzzo had arranged for Judge Lawrence
Barrett to handle the plea. Prior to the nephew’s appearance
before Judge Barrett, Marcuzzo was seen having a discussion
with Judge Barrett in a bailiff’s office. Judge Barrett heard the
case, and the nephew pled guilty to the misdemeanor charge.
He was sentenced to probation.

The special master concluded that Marcuzzo was in viola-
tion of § 5-201 of the Code in that he willfully disregarded his
duties as a judge by inserting himself into the criminal case
involving his nephew. Marcuzzo had ex parte communications
(1) with the prosecutor, in which Marcuzzo made a personal
request to keep open the plea agreement; (2) with the nephew’s
attorney, both by telephone after hours and by meeting in per-
son; and (3) with Judge Barrett concerning the handling of the
case. The special master found that Marcuzzo’s efforts had a
bearing on the case as far as keeping open the plea agreement,
scheduling the date and time for the case, and arranging which
judge would hear the case.

In addition, the special master found that Marcuzzo violated
§ 5-202(A) and (B) by inserting himself into his nephew’s case,
which lent the prestige of his judicial office to advance the
private interest of the nephew and gave others the impression
that special treatment was being given to the nephew due to
Marcuzzo’s position as a judge. The special master found that
was a direct affront to public confidence in the integrity and
impartiality of the judiciary.

The special master noted that Marcuzzo’s nephew’s case was
originally scheduled to be presented to a judge who had a repu-
tation for stern handling of similar cases, with a plea agree-
ment in which the parties agreed to recommend and accept 10
days in jail. The nephew violated his bail by failing to appear.
Marcuzzo’s insertion of himself into the criminal proceeding
resulted in the case’s being scheduled for a new date and time
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with a different judge hearing the case and with Marcuzzo’s
nephew receiving a sentence of probation.

According to the special master, the evidence was uncon-
tradicted that the change in the case was directly related to
Marcuzzo’s insertion of himself into the case and his conduct-
ing ex parte communications with the prosecutor, defense
counsel, and Judge Barrett, who heard the case. Although there
was no evidence that Marcuzzo conferred with Judge Barrett
as to the outcome, it was uncontradicted that Marcuzzo spoke
with Judge Barrett to arrange for him to hear the case.

The special master also determined that the ongoing involve-
ment of Marcuzzo in his nephew’s case was a violation of
§ 24-722(1) and (6). Marcuzzo’s misconduct was willful and
in bad faith, and it rose above a mere error in judgment. The
special master found that Marcuzzo wrongfully used the power
of his office intentionally or with gross unconcern for his
conduct and that the actions were solely for the purpose of
giving an advantage to the private interests of another in dero-
gation of the faithful discharge of judicial duties. Marcuzzo’s
conduct was prejudicial to the administration of justice and
brought the office of Marcuzzo, as a member of the judiciary,
into disrepute.

The second incident involved a preliminary hearing con-
ducted by Marcuzzo on October 29, 2007, at which Marcuzzo
expressed displeasure concerning how the hearing was sched-
uled. At the end of the hearing, Marcuzzo raised the defendant’s
bond from $750,000 to $2.5 million. Marcuzzo also had an ex
parte communication with the prosecutor in which Marcuzzo
criticized the filing of the charges as being undercharged and
in which Marcuzzo used profane terms.

The special master could not find that the bond increase was
in violation of the Code or § 24-722 based on the evidence
presented. He concluded he did not have sufficient background
on the case and the parties involved to determine that the bond
increase was other than a matter of judicial discretion based
on the court’s seeing and hearing the evidence presented.
However, the special master determined that Marcuzzo violated
§§ 5-201, 5-202(A), and 5-203(B)(4) and (7) of the Code by
communicating ex parte with the prosecutor.
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As to § 5-201 of the Code, the special master found that
Marcuzzo compromised the integrity and independence of the
judiciary by holding an ex parte communication with counsel
for one of the parties and expressing his displeasure and opin-
ion as to the charges filed. Marcuzzo advocated a position in an
ongoing case in which he knew, or should have known, that the
outcome could be affected by the ex parte communication.

Marcuzzo violated § 5-202(A) of the Code by inserting
himself into a case which was still on file with a possibility
of criminal charges being amended. The special master found
that Marcuzzo’s ex parte actions compromised the integrity and
impartiality of the judiciary.

The special master found that Marcuzzo violated
§ 5-203(B)(4) of the Code by berating a colleague of the
prosecutor with whom he had had an ex parte conversation.
The profane manner in which the conversation was conducted
was a violation of the patience, dignity, and courteousness of
the official office. Marcuzzo violated § 5-203(B)(7) of the
Code because his ex parte communication could have affected
the legal proceedings, and Marcuzzo knew or should have
known of that possible effect. In addition, the actions violated
§ 24-722(0).

The third incident involved Marcuzzo’s leaving a profane
and threatening message on an attorney’s telephone when
Marcuzzo believed a case had been improperly scheduled in
his court. The special master found that these actions violated
§§ 5-201 and 5-203(B)(4) of the Code. Marcuzzo violated the
standards of conduct necessary to preserve the integrity and
independence of the judiciary and did not act in a patient,
dignified, and courteous manner with the attorney. The actions
also violated § 24-722(6).

The Commission reviewed the entire record before the spe-
cial master. As to the first matter, involvement in Marcuzzo’s
nephew’s case, the Commission agreed with the special master
that due to Marcuzzo’s involvement, the case was presented to
a different judge at a different time and place than originally
scheduled and that the evidence was uncontradicted that the
change was directly related to Marcuzzo’s insertion of himself
into the case and his ex parte communications.



338 278 NEBRASKA REPORTS

Concerning the second incident, the preliminary hearing,
the Commission noted that all attorneys involved in the case
believed that the prosecutor followed the correct procedure to
change the date of the hearing. At the beginning of the hear-
ing, Marcuzzo expressed displeasure that he was not consulted
before the hearing was rescheduled, and he indicated that
he wanted to speak with the prosecutor. Marcuzzo appeared
annoyed throughout the hearing, and at the close of the hear-
ing, he found probable cause to bind the defendant to district
court and raised the defendant’s bond.

Immediately following the hearing, Marcuzzo had a private
conversation with the prosecutor in an adjoining room concern-
ing the scheduling of the case and the way the charges were
brought. Marcuzzo used expletives several times during the
conversation and explained that the defendant should have been
“‘hammered’” with other felony charges.

Concerning the third incident, the Commission noted that
Marcuzzo called the prosecutor with respect to the above-
described events and left a message on the prosecutor’s voice
mail. The message was threatening in tone, and Marcuzzo used
profane language. A transcript of the voice mail message was
included in the record. The prosecutor brought the message to
the attention of his supervisors, who directed him to have no
contact with Marcuzzo.

The next day, Marcuzzo attempted to speak with the pros-
ecutor at the courthouse. When the prosecutor would not speak
with Marcuzzo, he ordered the prosecutor to “‘get over here.””
The prosecutor declined to speak with Marcuzzo. Six days
later, Marcuzzo apologized to the prosecutor and his supervi-
sors for leaving the message.

The Commission found that in his answer, Marcuzzo gener-
ally admitted the allegations in the complaint and offered addi-
tional facts and explanations for his conduct. He acknowledged
that his conduct may have violated the Code. After the special
master filed his report, Marcuzzo filed objections to the report,
arguing that his conduct in the matter involving his nephew’s
criminal case was not done willfully or in bad faith. He other-
wise acknowledged that his actions violated the Code and that
disciplinary action was appropriate.
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The Commission concurred with and adopted the findings
of the special master with respect to the allegations regard-
ing ex parte contact with a prosecutor and with respect to the
threatening and profane voice mail message. The Commission
also concurred with and adopted the findings with respect to
the allegation that Marcuzzo involved himself in his nephew’s
criminal case, but the Commission found that Marcuzzo’s
conduct was willful and deliberate, but not necessarily done in
bad faith.

The Commission concluded that there is clear and con-
vincing evidence that Marcuzzo’s conduct violated §§ 5-201,
5-202(A), and 5-203(B)(4) and (7) of the Code, as well as
§ 24-722(6). It recommended that Marcuzzo be suspended from
office, without salary, for a period of 3 months. On February
17, 2009, Marcuzzo agreed to accept the recommendation of
the Commission.

STANDARD OF REVIEW
[1] In a review of the findings and recommendations of the
Commission, this court shall review the record de novo and file
a written opinion and judgment directing action as it deems just
and proper, and may reject or modify, in whole or in part, the
recommendation of the Commission.?

ANALYSIS
[2] Upon consent of the respondent, an order of reprimand,
discipline, suspension, retirement, or removal may be entered
by this court at any stage of the proceedings.® Marcuzzo filed
such a consent and did not file a petition to modify or reject the

recommendation of the Commission.
The factual findings of the Commission have not been chal-
lenged before this court. We have reviewed the record de novo,
and we conclude that the factual determinations set forth in the

2 In re Complaint Against Lindner, 271 Neb. 323, 710 N.W.2d 866 (2006).
See, also, Neb. Const. art. V, § 30(2); Neb. Rev. Stat. § 24-723 (Reissue
2008); Neb. Ct. R. § 5-118.

3 See Neb. Ct. R. § 5-115(C).
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Commission’s findings and recommendation are well supported
by the record and have been proved by clear and convinc-
ing evidence.

The facts surrounding Marcuzzo’s involvement in his neph-
ew’s criminal case show that Marcuzzo asked the prosecutor
to leave the plea agreement open until his nephew appeared
in court. Marcuzzo left a message on the voice mail of the
nephew’s attorney asking for a meeting with the attorney and
the nephew the next morning. Marcuzzo was observed meeting
with the judge who eventually handled the matter. The judge
sentenced the nephew to probation, even though the earlier
plea agreement would have resulted in the nephew’s serving
10 days in jail. The record supports the Commission’s finding
that Marcuzzo’s involvement altered the circumstances and
outcome of the case.

The record also supports the Commission’s finding that
Marcuzzo had ex parte contact with a prosecutor after a pre-
liminary hearing was rescheduled. Marcuzzo had a private
conversation with the prosecutor, during which Marcuzzo used
expletives and criticized the prosecutor for not filing additional
charges. Marcuzzo later called the prosecutor and left a threat-
ening, profane voice mail. Marcuzzo sternly ordered the pros-
ecutor to come talk to Marcuzzo. Marcuzzo later sent a letter
of apology to the prosecutor.

The Commission concluded that there was clear and con-
vincing evidence that Marcuzzo’s conducted violated the Code.
We agree. His actions in all three instances demonstrated a lack
of regard for the integrity and independence of the judiciary.
Marcuzzo’s actions were improper. His behavior did not pro-
mote public confidence in the integrity and impartiality of the
judiciary. He allowed family relationships to influence his con-
duct and used the prestige of his judicial office to advance the
private interests of a member of his family. His actions brought
the judicial office into disrepute.

[3,4] We next determine the appropriate sanction. Pursuant
to § 24-722(6), a judge of any court of this state may be
reprimanded, disciplined, censured, suspended without pay
for a definite period not to exceed 6 months, or removed
from office for conduct prejudicial to the administration of
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justice that brings the judicial office into disrepute.* A clear
violation of the Code constitutes, at a minimum, a violation
of § 24-722(6).°

[5] This is the first disciplinary action taken against Marcuzzo.
However, the matter includes three instances of conduct that
violated the Code. This court has stated:

The goals of disciplining a judge in response to inap-
propriate conduct are to preserve the integrity of the
judicial system as a whole and to provide reassurance
that judicial misconduct will not be tolerated. . . . We
discipline a judge not for purposes of vengeance or retri-
bution, but to instruct the public and all judges, ourselves
included, of the importance of the function performed by
judges in a free society. . . .

The discipline imposed must be designed to announce
publicly our recognition that there has been miscon-
duct. . . . It must be sufficient to deter the respondent
from engaging in such conduct again, and it must dis-
courage others from engaging in similar conduct in the
future. . . . We weigh the nature of the offenses with the
purpose of the sanctions and examine the totality of the
evidence to determine the proper discipline.®

[6] By imposing discipline, this court assures the public that
we will neither permit nor condone judicial misconduct. This
court is charged with the “responsibility to dispense judicial
discipline in a manner that preserves the integrity and inde-
pendence of the judiciary and restores and reaffirms public
confidence in the administration of justice.”” In this case, the
Commission has recommended a suspension without pay for
3 months. We conclude that a 120-day suspension without pay
should be imposed as discipline for this judicial misconduct.

4 In re Complaint Against Lindner, supra note 2. See, also, Neb. Const.
art. V, § 30(1).

5 In re Complaint Against Lindner, supra note 2.

 In re Complaint Against White, 264 Neb. 740, 757, 651 N.W.2d 551, 566
(2002) (citations omitted).

7 In re Complaint Against Lindner, supra note 2, 271 Neb. at 331, 710
N.W.2d at 872.
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We therefore modify the recommendation of the Commission
accordingly.

CONCLUSION
Judge Marcuzzo’s conduct was in violation of the Code. As
discipline, we impose a 120-day suspension from office with-
out pay, effective on the issuance of the mandate in this case.
JUDGMENT OF SUSPENSION WITHOUT PAY.
HEeavican, C.J., not participating.

STATE OF NEBRASKA, APPELLEE, V.
ANTONIO BANKS, APPELLANT.
771 N.W.2d 75

Filed August 21, 2009.  No. S-07-670.

1. Trial: Juries: Appeal and Error. The retention or rejection of a venireperson as
a juror is a matter of discretion with the trial court and is subject to reversal only
when clearly wrong.

2. Venue: Appeal and Error. A motion for change of venue is addressed to the
discretion of the trial judge, whose ruling will not be disturbed absent an abuse
of discretion.

3. Jury Instructions: Proof: Appeal and Error. To establish reversible error from
a court’s refusal to give a requested instruction, an appellant has the burden to
show that (1) the tendered instruction is a correct statement of the law, (2) the
tendered instruction is warranted by the evidence, and (3) the appellant was
prejudiced by the court’s refusal to give the tendered instruction.

4. Constitutional Law: Appeal and Error. An appellate court reviews de novo a
trial court’s determination of the protections afforded by the Confrontation Clause
and reviews the underlying factual determinations for clear error.

5. Pleadings. The decision to grant or deny an amendment to a pleading rests in the
discretion of the court.

6. Convictions: Evidence: Appeal and Error. Regardless of whether the evidence
is direct, circumstantial, or a combination thereof, and regardless of whether
the issue is labeled as a failure to direct a verdict, insufficiency of the evidence,
or failure to prove a prima facie case, the standard is the same: In reviewing a
criminal conviction, an appellate court does not resolve conflicts in the evidence,
pass on the credibility of witnesses, or reweigh the evidence; such matters are for
the finder of fact, and a conviction will be affirmed, in the absence of prejudicial
error, if the evidence admitted at trial, viewed and construed most favorably to the
State, is sufficient to support the conviction.

7. Jurors: Appeal and Error. The erroneous overruling of a challenge for cause
will not warrant reversal unless it is shown on appeal that an objectionable juror
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was forced upon the challenging party and sat upon the jury after the party
exhausted his or her peremptory challenges.

Lesser-Included Offenses: Jury Instructions: Evidence. A court must instruct
on a lesser-included offense if (1) the elements of the lesser offense for which an
instruction is requested are such that one cannot commit the greater offense with-
out simultaneously committing the lesser offense and (2) the evidence produces
a rational basis for acquitting the defendant of the greater offense and convicting
the defendant of the lesser offense.

Constitutional Law: Trial: Juries: Witnesses. An accused’s constitutional
right of confrontation is violated when either (1) he or she is absolutely pro-
hibited from engaging in otherwise appropriate cross-examination designed to
show a prototypical form of bias on the part of a witness, or (2) a reasonable
jury would have received a significantly different impression of the witness’
credibility had counsel been permitted to pursue his or her proposed line of
cross-examination.

Constitutional Law: Trial: Witnesses. Although the main and essential purpose
of confrontation is the opportunity of cross-examination, trial judges retain wide
latitude insofar as the Confrontation Clause is concerned to impose reasonable
limits on such cross-examination based upon concerns about, among other things,
harassment, prejudice, confusion of the issues, the witness’ safety, or interroga-
tion that is repetitive or only marginally relevant.

Trial: Witnesses. A witness’ credibility and weight to be given to testimony are
matters for determination and evaluation by a fact finder.

Jury Instructions: Appeal and Error. It is not error for a trial court to refuse to
give a party’s requested instruction where the substance of the requested instruc-
tion was covered in the instructions given.

Indictments and Informations. A trial court, in its discretion, may permit a
criminal information to be amended at any time before verdict or findings if no
additional or different offense is charged and the substantial rights of the defend-
ant are not prejudiced.

Witnesses: Juries: Appeal and Error. The credibility and weight of witness
testimony are for the jury to determine, and witness credibility is not to be
reassessed on appellate review.

Appeal from the District Court for Lancaster County: JEFFRE

CHEUVRONT, Judge. Affirmed.

Dennis R. Keefe, Lancaster County Public Defender, and

Shawn Elliott for appellant.

Jon Bruning, Attorney General, and James D. Smith for

appellee.
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MILLER-LERMAN, J.
NATURE OF CASE

Antonio Banks was convicted of first degree murder and use
of a firearm to commit a felony in connection with the August
30, 2005, shooting death of Robert Herndon. The district court
for Lancaster County sentenced Banks to life imprisonment on
the first degree murder conviction and to a consecutive sentence
of imprisonment for 20 to 30 years on the firearm conviction.
Banks appeals. We affirm Banks’ convictions and sentences.

STATEMENT OF FACTS

Banks was charged in connection with the death of Herndon,
who died as the result of gunshot wounds to the chest in the
early hours of August 30, 2005, in Lincoln, Nebraska. Various
witnesses at Banks’ trial testified regarding the events of the
evening of August 29 and the early hours of August 30.

Amanda Herman was Herndon’s girlfriend. Herman testified
that she spent the evening of August 29, 2005, at Herndon’s
house watching a movie with Herndon and a friend of
Herndon’s. At the end of the evening, Herndon gave his friend
a ride home and Herman remained at Herndon’s house. Shortly
after Herndon and his friend left, Herman heard a knock at the
door. She opened the door and saw a man later identified as
Victor Young. Young told her that his car had broken down,
and he asked whether he could have a jug of water. A second
man whom Herman had not seen at first pushed past Young and
came into the house. He was wearing a shirt or mask over his
face and carrying a shotgun. Although Herman was unable to
identify the second man, Young’s testimony identified Banks as
the second man. Banks pointed the gun at Herman’s chest and
told her to get into a bathroom that was near the front door.
Herman went into the bathroom, and someone closed the door
behind her.

While she was in the bathroom, Herman heard the men going
through the house searching cupboards and drawers and knock-
ing things around. Young asked her where Herndon was, and
she told him he had gone to take a friend home. Banks asked
Herman “more than a couple” of times “where the money was
at, where is the weed at.” At one point, Herman responded that
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he should look in the closet. One of the men came and took
her out of the bathroom so that she could show them the closet.
She then returned to the bathroom. Shortly thereafter, she heard
Banks say “jack pot.”

Herman then heard keys in the front door and heard Herndon
enter the house and call for her. She did not respond, but she
heard a sound of scuffling and heard Herndon say “you cracked
me in the head.” One of the men asked Herndon where the
money and marijuana were, and Herndon responded, “I don’t
have anything, here’s my wallet.” Herman heard Banks say
“let’s bring [Herman] out here and kill her in front of him
and then maybe he’ll talk, maybe he’ll tell us.” Herman then
heard what sounded like someone falling down the stairs, and
she heard Banks say ‘“stay downstairs or I’'m going to kill
you, don’t call the cops.” Thereafter, she heard what sounded
like someone trying to come up the stairs and Banks saying
“don’t keep coming back up here, stay down there.” She heard
Herndon more than once say, “Get out . . . of my house.” She
also heard two loud bangs that she thought sounded like some-
one hitting something.

After several minutes, things quieted down and Herman
thought the men had gone, so she came out of the bathroom.
She called out for Herndon but got no response, so she went to
the basement and through the house and the backyard looking
for him. As she went through the house, she saw that it had
been “ransacked,” with drawers pulled out and things strewn on
the floor. When she could not find Herndon, she grabbed her
keys and went to her car, which was parked in the driveway. As
she backed out of the driveway, she saw Herndon lying in the
street by the curb. She got out of the car and ran to Herndon
and discovered that he was bleeding and was lying on top of
his shotgun. A neighbor told her that they had heard gunshots
and that the police were on their way.

The first police officer who arrived at the scene testified
at trial that he heard the dispatcher’s report of the shooting
at 12:26 a.m. on August 30, 2005, and that he arrived on the
scene at 12:31 a.m. The officer saw Herndon’s body lying in
the street along the curb with a shotgun partially visible under
his body. The officer saw no signs of life.
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Herman was not able to identify Banks as one of the men;
however, she testified that she had met Banks approximately
1 month before Herndon’s shooting. She met him through
Ella Durham, a friend of hers who was Banks’ girlfriend, and
she had seen him a few times that month. Herman testified
that on one occasion, Banks and Durham came to Herndon’s
house to retrieve from Herman a purse that Durham had left in
Herman’s car. Herman testified, however, that she did not think
Banks and Herndon had ever met.

Durham testified that she had previously spent the night
of August 26, 2005, at Herndon’s house with Herman and
Herndon. The next morning, Durham saw a friend of Herndon’s
grab a bag of marijuana from a closet in Herndon’s house.
Herman told Durham that she had seen seven or eight bags of
marijuana in the closet. That afternoon, Durham told Banks
that Herndon had “seven or eight pounds” of marijuana in his
house. Banks responded by wondering “how much they were
selling it for.”

Herman was able to identify Young from a photograph as
being the first man at the door on the night Herndon was killed.
Young testified at trial that on the evening of August 29, 2005,
he was driving around Lincoln. At approximately 10 p.m., he
received a call from Banks, whom Young had known since
they played football together in their teens. Banks asked Young
to pick him up at the corner of Eighth and C Streets. When
Young picked up Banks, Banks told Young that he wanted to
get some money to get out of town because he had a court
case pending. Banks told Young he had an idea that he could
“get fronted” an amount of marijuana from someone and that
instead of paying that person back, he would take whatever
money he could get for the marijuana and leave town. After
Young and Banks drove around for a time, Young received a
call from John Montgomery, a person to whom Young sold
crack cocaine. Young drove to Montgomery’s location and sold
him drugs. Montgomery asked if he could ride with Young and
hang out, and Young agreed. Banks was in the passenger seat,
and Montgomery got into the back seat behind Banks.

Shortly thereafter, Banks asked Young to drive to the place
where they could pick up the marijuana. Banks directed Young
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to Herndon’s house. When they reached the house, Banks
asked Young whether he had a shotgun that Banks knew Young
wanted to sell with him. Banks said that he might be able to
sell the gun to the man in the house. Young told Banks the gun
was in the trunk. Banks told Montgomery to stay in the car
and that they would not be long. Young and Banks went to the
trunk, and Banks grabbed the shotgun and a towel in which the
shotgun was wrapped. The two went to the door of Herndon’s
house, and Banks told Young that he should go ahead to the
door and ring the doorbell. After Young rang the doorbell, he
saw Banks come from around the side of the house with the
towel wrapped around his head and holding the shotgun in
front of him. Young testified that when a woman answered
the door, Banks directed him to tell her that his car had died.
Banks then pointed the shotgun at the woman and entered
the house.

Young testified that he did not know what Banks had
planned to do and that he was in shock and simply followed
along as Banks entered the house, guided the woman into the
bathroom, and started going through the house. Young testified
that Banks told him to ask the woman where the marijuana
was located. Young stayed in the front hallway as Banks went
through the rooms of the house. Young eventually heard some
music from outside and heard Banks say “jackpot.” Banks
came back toward the front door and pushed Young into an
adjoining room. Young heard Herndon come into the house
calling for Herman. Young then heard, but did not see, Banks
jump Herndon. Young heard Banks repeatedly asking Herndon
where the marijuana was and telling Herndon to “[s]top com-
ing up the stairs.” Young also heard Banks say that “maybe if
we pulled [Herman] out of the bathroom, she’ll tell us — or
you’ll tell us then where [it] is at.” Young heard Herndon
responding that he did not have anything and that Banks
should just go.

Young eventually left the adjoining room and went into the
front hallway and saw Banks standing at the door to the base-
ment. Young ran out of the house after he saw Banks holding
a handgun and kicking the door to the basement. Young ran
to the car and saw Banks run out of the house. As Banks was
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getting into the passenger seat of the car, Herndon came out
of the house carrying a shotgun pointed at the car and saying
things like “come rob, come rob me.” Young saw that Herndon
had blood on his face. Banks got out of the car and pointed his
handgun at Herndon and told him to “put the gun down or I'll
shoot.” Herndon kept coming toward Banks with the shotgun
pointed down, and Banks shot Herndon twice with his hand-
gun. Banks and Young both got back into the car. Young saw
Herndon continue coming toward Banks after he had been shot,
but Herndon fell down as Young drove the car away.

Montgomery testified at trial that he was waiting in the car
outside Herndon’s house and saw Young sprint out of the house
to the car acting “[f]rantic, nervous, scared.” Montgomery then
saw Banks jog out of the house to the passenger side of the car.
Banks stopped getting into the car when Herndon ran out of the
house carrying a shotgun and bleeding from the head. Herndon
came up to Banks at the side of the car, and the two yelled at
each other and went into the street. Montgomery did not see
Herndon point the shotgun at Banks; instead, Herndon held the
shotgun “military style” across his chest. Montgomery heard
Banks tell Herndon twice to put the gun down, and then he saw
Banks shoot Herndon twice with a chrome 9-mm handgun.

Young testified that after leaving Herndon’s house, he drove
Banks and Montgomery to Young’s apartment complex. During
the ride, Young asked Banks why he shot Herndon, and Banks
denied that he had shot him. Upon arriving at the apartment
complex, Young told Banks he needed “to go, get away from
me, you know, get out of here.” Banks got out of the car and
made some telephone calls. Eventually, Young saw a car drive
up to Banks. Young identified the driver of the car as Charles
Bowling. Young knew Bowling because Young had played on
a basketball team with his son. Banks got into the car with
Bowling, and they drove into the parking lot of a grocery store
near Young’s apartment complex. Young saw the two get out of
the car, and they appeared to argue. Young yelled to them that
they needed to leave.

Bowling testified at trial that he knew Banks because Banks
and his family attended his church and Banks had gone to
school with his sons. Banks had called Bowling in the early
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hours of August 30, 2005, and asked him to come pick him
up at a grocery store parking lot. Bowling initially resisted,
but Banks persisted in calling and was “very stressed and
very agitated,” so Bowling went to pick him up. Bowling
reached the parking lot between 1:45 and 2 a.m. Banks got
into Bowling’s car “very hastily and very agitated” and told
Bowling he needed to get away quickly. Bowling took Banks
to Bowling’s apartment. Banks told Bowling that he had done
“something bad” and needed to leave town. Banks stayed at the
apartment for a half hour to an hour before he called someone
and left. Banks later returned and took a shower. Banks asked
Bowling for some clothes, and Bowling gave him a new shirt.
Bowling testified that 2 or 3 days later, he threw away the
shirt that Banks had originally been wearing. Banks stayed at
Bowling’s apartment for 2 to 3 hours after he returned. Banks
requested money, and Bowling gave him between $35 and
$45. Banks left the apartment when a young woman driving
a van came to pick him up. Three or four days later, Bowling
learned from a newspaper article that Banks had been involved
in a homicide.

Parrish Casebier testified that he first met Banks on the
morning of August 31, 2005. Casebier knew of Banks through
Casebier’s girlfriend and Banks’ stepbrother. Banks came to
Casebier’s house to show him a 9-mm handgun, because Banks
knew that Casebier had a friend in Kansas City interested in
buying guns. Casebier and Banks discussed a trip that Casebier
was planning to take to Houston, Texas, and Casebier and
Banks agreed that Banks would go along. That afternoon,
Banks, Casebier, and two women left for Houston in a van that
belonged to one of the women.

On the return trip from Houston, they stopped in Kansas
City on September 2, 2005. Casebier testified that he had been
receiving calls from the husband of the woman who owned the
van wanting to know where the van was. While in Kansas City,
Casebier told Banks to return the van to Lincoln. Banks told
Casebier that he did not want to go back to Lincoln because he
had “hurt somebody really bad” and he did not know “whether
he was dead or alive.” Casebier testified that he did not see
Banks again after that night.
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Banks was arrested in Lincoln on September 3, 2005. The
State filed an information charging Banks with first degree
murder and use of a weapon to commit a felony. In charging
first degree murder, the information stated that Banks killed
Herndon “purposely and with deliberate and premeditated mal-
ice” or that he killed Herndon “in the perpetration of or attempt
to perpetrate any robbery, or kidnapping.” Prior to trial, the
court granted the State’s motion to strike the reference to kid-
napping from the first degree murder charge. In the weapon
charge, the original information stated that Banks “did use
a knife or any other deadly weapon to commit” first degree
murder. During jury selection, the State moved for leave to
amend the weapon count to allege that Banks used a firearm to
commit a felony, rather than that he used “a knife or any other
deadly weapon.” Banks objected to the amendment. The court
overruled the objection but told the State the appropriate time
to amend would be at the close of evidence. After the State
rested its case, and over Banks’ objection, the court gave the
State leave to amend the information.

Prior to trial, Banks filed a motion to change venue assert-
ing that he could not obtain a fair and impartial trial because
of pretrial publicity. In support of the motion, Banks offered
16 newspaper articles about his involvement in the present case
and two additional cases. One case involved a fatal car accident
in February 2005; in connection with the accident, Banks had
pled no contest to manslaughter. The other case was a home
invasion robbery carried out by Banks and Young that occurred
August 21, approximately 1 week before the incident in the
present case. As part of a plea agreement, Young pled guilty to
robbery in the August 21 incident and pled guilty to a reduced
charge of manslaughter in connection with Herndon’s death.
The oldest of the 16 newspaper articles was dated February 17,
2005, and the most recent was dated February 21, 2007, less
than 1 week before jury selection began in this case. The court
took the motion to change venue under advisement, pending
jury selection. At the end of voir dire but prior to the exercise
of peremptory challenges, and again at the conclusion of the
alternate juror selection, Banks renewed his motion to change
venue. The court overruled the motion both times.
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Jury selection began on the morning of February 26, 2007.
During voir dire, Banks moved to strike four potential jurors
for cause. In a questionnaire sent to potential jurors, each of
the four had circled “Yes” to the question whether they had
formed or expressed an opinion on the guilt or innocence
of Banks. The court questioned each of the potential jurors,
and during such questioning, each of the four expressed that
he or she could set aside any previously formed opinion and
could decide the case based on the evidence at trial. The court
overruled Banks’ motions to strike the four potential jurors
for cause.

Banks also moved to strike a potential alternate juror for
cause because during individual voir dire, she recalled reading
about Banks’ involvement in the fatal car accident. The court
overruled Banks’ motion to strike the potential alternate juror
and noted that she stated that all she remembered was that an
accident had occurred and that she did not remember anything
else, such as the fact that Banks had been prosecuted and sen-
tenced in connection with the accident. None of the potential
jurors or alternate jurors of whom Banks complained ultimately
sat on the jury. Although the record is not clear on this point,
Banks asserts that he used his peremptory strikes on the chal-
lenged potential jurors and potential alternate juror.

Trial included the testimony of the witnesses described
above. Additional evidence included testimony by several other
witnesses, including a pathologist who testified that the cause
of Herndon’s death was two gunshot wounds to the chest.
Physical evidence included a shotgun recovered from Young’s
car and which Young identified as the shotgun that Banks car-
ried into the house. Analysis of blood found on the end of the
shotgun revealed the presence of Herndon’s DNA. The hand-
gun used to shoot Herndon was not found, but two shell cas-
ings were found at the scene and were identified as being from
a 9-mm handgun.

During his testimony at trial, Bowling stated that he was
testifying under a use immunity order issued pursuant to Neb.
Rev. Stat. § 29-2011.02 (Reissue 2008). Prior to Bowling’s tes-
timony, Banks made an offer of proof that Young would testify
that Banks had once told him that Bowling “smoked crack.”
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The court sustained the State’s objection to the offer of proof
on the basis of foundation and hearsay.

During Bowling’s testimony, Banks made another offer of
proof in the form of a deposition in which Bowling stated
that he had undergone drug counseling and treatment in 2006
because he had “struggled with” the drug crack for 1 year prior
to treatment. Bowling denied buying drugs from or using drugs
with Banks. Banks argued that he should be allowed to cross-
examine Bowling regarding his drug use in order to support a
theory that Young and Bowling were involved in drug transac-
tions and that such involvement gave both witnesses motive to
give false testimony. The court sustained the State’s objections
to Banks’ offer of proof on the basis of foundation, relevance,
and speculation.

At the close of the State’s evidence, Banks moved the court
to dismiss the charges against him on the basis that the testimo-
nies of Young, Montgomery, Casebier, and Bowling were unre-
liable. The court overruled the motion. In his defense, Banks
called three members of the police department and questioned
them about the investigation. The court instructed the jury that
the purpose of such testimony was to impeach the testimonies
of Montgomery and Young. Banks did not testify. At the close
of all evidence, Banks moved for dismissal or directed ver-
dict, again arguing unreliable testimony. The court overruled
the motion.

At the jury instruction conference, the State requested that
the court instruct on both premeditated murder and felony mur-
der theories of first degree murder. Banks also requested that
the court instruct on both theories and further requested that
the court instruct on second degree murder and manslaughter
as lesser-included offenses. The court, however, determined
that the evidence supported only an instruction on felony mur-
der. The court therefore refused instructions on premeditated
murder, second degree murder, and manslaughter. When the
court stated that it would instruct only on felony murder, Banks
requested an instruction on robbery and attempted robbery as
lesser-included offenses of felony murder. The court refused
the instruction.
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Banks also requested a self-defense instruction. The court
refused on the basis that self-defense is not a defense to felony
murder. Banks argued that whether or not he actually presented
or argued a theory of self-defense, an instruction was supported
by the evidence, particularly testimony by Montgomery and
Young to the effect that Herndon was advancing on Banks with
a shotgun when Banks shot him.

The court refused other instructions proposed by Banks.
Banks requested, but the court refused to give, an instruction on
abandonment as an affirmative defense. The court also refused
an instruction regarding Bowling’s testimony. The requested
instruction noted that Bowling had been given immunity and
would have instructed that the jury “should consider that testi-
mony with greater caution than that of other witnesses.”

The court gave an instruction regarding accomplice tes-
timony that referred to Montgomery and Young as claimed
accomplices of Banks. Banks had requested an accomplice tes-
timony instruction that also referred to Casebier and Bowling.
The State objected to the inclusion of Casebier and Bowling,
arguing that although they might be accessories after the fact,
they were not accomplices. The court agreed and refused to
include Casebier and Bowling in the accomplice instruction.

Following deliberations, the jury returned unanimous ver-
dicts finding Banks guilty of first degree murder and of use
of a firearm to commit a felony. The court sentenced Banks
to life imprisonment for first degree murder and a consecu-
tive sentence of imprisonment for 20 to 30 years on the fire-
arm conviction.

Banks appeals.

ASSIGNMENTS OF ERROR

Banks asserts that the district court erred when it (1) over-
ruled his motions to strike for cause the four potential jurors
and the potential alternate juror challenged by Banks; (2) over-
ruled his motion to change venue; (3) refused to instruct the
jury on premeditated murder and the lesser-included offenses
of second degree murder and manslaughter; (4) refused to
instruct on robbery and attempted robbery as lesser-included
offenses of felony murder; (5) refused his proposed instruction
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on the affirmative defense of abandonment; (6) refused his
proposed instruction on self-defense; (7) prohibited him from
cross-examining Bowling regarding drug use, in violation of
the Confrontation Clause; (8) refused to include Casebier and
Bowling in the accomplice testimony instruction; (9) refused
to give his proposed immunity instruction regarding Bowling’s
testimony; (10) allowed the State to amend the weapon charge
in the information to specify that a firearm had been used; and
(11) overruled his motion to dismiss.

STANDARDS OF REVIEW

[1] The retention or rejection of a venireperson as a juror
is a matter of discretion with the trial court and is subject to
reversal only when clearly wrong. State v. Hessler, 274 Neb.
478, 741 N.W.2d 406 (2007).

[2] A motion for change of venue is addressed to the dis-
cretion of the trial judge, whose ruling will not be disturbed
absent an abuse of discretion. /d.

[3] To establish reversible error from a court’s refusal to give
a requested instruction, an appellant has the burden to show
that (1) the tendered instruction is a correct statement of the
law, (2) the tendered instruction is warranted by the evidence,
and (3) the appellant was prejudiced by the court’s refusal to
give the tendered instruction. /d.

[4] An appellate court reviews de novo a trial court’s deter-
mination of the protections afforded by the Confrontation
Clause and reviews the underlying factual determinations for
clear error. State v. Jacobson, 273 Neb. 289, 728 N.W.2d
613 (2007).

[5] The decision to grant or deny an amendment to a plead-
ing rests in the discretion of the court. State v. Molina, 271
Neb. 488, 713 N.W.2d 412 (20006).

[6] Regardless of whether the evidence is direct, circumstan-
tial, or a combination thereof, and regardless of whether the
issue is labeled as a failure to direct a verdict, insufficiency of
the evidence, or failure to prove a prima facie case, the stan-
dard is the same: In reviewing a criminal conviction, an appel-
late court does not resolve conflicts in the evidence, pass on the
credibility of witnesses, or reweigh the evidence; such matters
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are for the finder of fact, and a conviction will be affirmed,
in the absence of prejudicial error, if the evidence admitted at
trial, viewed and construed most favorably to the State, is suf-
ficient to support the conviction. State v. McGhee, 274 Neb.
660, 742 N.W.2d 497 (2007).

ANALYSIS
The District Court Did Not Commit Reversible Error When
It Overruled Banks’ Motions to Strike Jurors for Cause.

Banks asserts that the district court erred when it overruled
his motions to strike four potential jurors and one potential
alternate juror for cause. We conclude that because none
of the challenged potential jurors became part of the jury,
the court did not commit reversible error when it overruled
Banks’ motions.

Banks argues that four potential jurors should have been
struck because they circled “Yes” to a question on the juror
questionnaire regarding whether they had formed an opinion on
Banks’ guilt or innocence. He argues that the potential alternate
juror should have been struck because during voir dire, she
admitted she had heard that Banks had been involved in a fatal
car accident in March 2005. Banks asserts that because the
court did not sustain his motions, he had to use his peremptory
strikes on the challenged persons.

[7] We have stated that “‘the erroneous overruling of a chal-
lenge for cause will not warrant reversal unless it is shown on
appeal that an objectionable juror was forced upon the chal-
lenging party and sat upon the jury after the party exhausted
his or her peremptory challenges.’” State v. Hessler, 274
Neb. 478, 496, 741 N.W.2d 406, 421 (2007) (quoting State
v. Quintana, 261 Neb. 38, 621 N.W.2d 121 (2001)). None of
the potential jurors challenged by Banks in this case actually
sat on the jury. Under Hessler and Quintana, there can be no
reversal based on a challenge to a potential juror if that person
was not ultimately included on the jury, even if the defendant
was required to use a peremptory challenge to remove the
person. No biased juror sat on Banks’ case, and in terms of
due process and the constitutional right to a jury trial, Banks
received what the law provides. Our decision is consistent with
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Rivera v. Illinois, 556 U.S. 148, 129 S. Ct. 1446, 173 L. Ed.
2d 320 (2009).

We conclude that reversal is not warranted in this case
based on the court’s overruling of Banks’ motions challenging
potential jurors where such potential jurors did not ultimately
become members of the jury.

The District Court Did Not Err When It Overruled Banks’
Motion for a Change of Venue Because Banks

Did Not Establish That a Change of Venue

Was Necessary for a Fair Trial.

Banks next asserts that the district court erred when it over-
ruled his motion for a change of venue. Banks argues that a
change of venue was required because of pretrial publicity. We
conclude that Banks has not established that a change of venue
was necessary and that the court did not abuse its discretion by
denying the motion.

The only evidence Banks offered in support of his motion
for a change of venue consisted of 16 newspaper articles that
appeared in the Lincoln Journal Star between February 2005
and February 2007. The articles reported on Banks’ alleged
involvement in this case and in two other cases—one involving
a fatal car accident, and one involving a home invasion robbery
that occurred 1 week before the incident in this case.

In support of his argument that pretrial publicity required
a change of venue, Banks notes that during voir dire, seven
potential jurors were struck for cause. However, it does not
appear from the record that the strikes were related to bias
resulting from pretrial publicity.

Banks directs our attention to the five potential jurors he
challenged for cause as discussed in connection with his first
assignment of error. He argues that the voir dire of each of
these potential jurors indicated that they were influenced by
pretrial publicity. Although each of these potential jurors stated
that he or she had seen newspaper articles about Banks, each
also stated that he or she could be impartial despite what he
or she had read. The court apparently accepted these state-
ments and believed these persons could be impartial despite the
newspaper articles when it overruled Banks’ challenges to such
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potential jurors. Furthermore, as noted above, none of these
potential jurors actually sat on the jury.

In State v. Hessler, 274 Neb. 478, 741 N.W.2d 406 (2007),
and in State v. Quintana, 261 Neb. 38, 621 N.W.2d 121 (2001),
we noted that the record in each case showed that although
potential jurors had heard publicity about the case, such poten-
tial jurors agreed that they could make decisions based solely
on what they heard in court rather than what they had previ-
ously heard about the case. We further noted in both Hessler
and Quintana that an impartial jury had ultimately been cho-
sen, and we concluded that the defendant in each case had not
shown that he could not receive a fair trial in the county at
issue and that the court did not abuse its discretion in denying
the defendant’s motion to change venue.

Similar to Hessler and Quintana, we determine that Banks
has not shown that a change of venue was necessary. The
potential jurors who admitted reading the newspaper articles
did not become members of the jury. Banks did not show that
the jury actually selected was biased by pretrial publicity, and
because an impartial jury was selected, Banks did not show
that it was impossible to seat an impartial jury or that he could
not receive a fair trial in Lancaster County.

We therefore conclude that the court did not abuse its discre-
tion when it overruled Banks’ motion for a change of venue.

The District Court Did Not Err and Did Not Violate Banks’
Right of Due Process When It Refused to Instruct on
Premeditated Murder and Its Lesser-Included Offenses;
Banks Was Not Prejudiced by the Refusal to Instruct

on Premeditated Murder, and the Evidence Did Not
Produce a Rational Basis to Acquit Banks of

Felony Murder and Convict Him of Second

Degree Murder or Manslaughter.

Banks asserts that the district court erred when it refused
to instruct on the premeditated murder theory of first degree
murder and on the associated lesser-included offenses of sec-
ond degree murder and manslaughter. We conclude that the
district court did not err when it refused the instructions,
because Banks was not prejudiced by the refusal to instruct
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on premeditated murder, and the evidence did not produce a
rational basis to acquit Banks of first degree murder under a
felony murder theory and convict him of second degree murder
or manslaughter.

At the jury instruction conference, the State requested that
the court instruct on both premeditated murder and felony
murder as alternate theories of first degree murder. Banks also
requested that the court instruct on both theories, and he fur-
ther requested that the court instruct on second degree murder
and manslaughter as lesser-included offenses of first degree
premeditated murder. The court, however, determined that the
evidence supported an instruction on only the felony murder
theory of first degree murder. The court therefore refused
instructions on premeditated murder and the lesser-included
offenses of second degree murder and manslaughter.

Banks makes a two-step argument as to why the court erred
in refusing to instruct on premeditated murder: First, he claims
that the court should have instructed on premeditated murder
because the instruction was supported by the evidence, and
second, he claims that his due process rights were violated
because the jury was not allowed to consider lesser-included
homicide offenses and was forced to choose between either
convicting him of first degree murder or acquitting him.

We first consider the court’s refusal to instruct on premedi-
tated murder. To establish reversible error from a court’s refusal
to give a requested instruction, an appellant has the burden to
show that (1) the tendered instruction is a correct statement
of the law, (2) the tendered instruction is warranted by the
evidence, and (3) the appellant was prejudiced by the court’s
refusal to give the tendered instruction. State v. Hessler, 274
Neb. 478, 741 N.W.2d 406 (2007). With respect to the require-
ment that the appellant must show that he or she was prejudiced
by the court’s refusal to give an instruction, we note that pre-
meditated murder and felony murder are not separate offenses
but are alternate theories of first degree murder. See, State v.
Brouillette, 265 Neb. 214, 655 N.W.2d 876 (2003) (crime of
first degree murder constitutes one offense even though there
may be alternative theories by which criminal liability for
first degree murder may be charged and prosecuted); State v.
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Nesbitt, 264 Neb. 612, 633, 650 N.W.2d 766, 785 (2002) (“pre-
meditated murder and felony murder are simply alternate meth-
ods of committing first degree murder”). Without regard to
whether an instruction on premeditated murder was supported
by the evidence, Banks cannot show that he was prejudiced
by the court’s refusal to give an instruction on the theory of
premeditated murder, because such an instruction would only
have provided the jury with an additional route to convict him
of first degree murder. To the extent that the court’s refusal to
give the premeditated murder instruction minimized the ways
by which the jury could find Banks guilty of first degree mur-
der, such refusal did not prejudice Banks.

Although he acknowledges that a premeditated murder
instruction would have increased the theories under which the
jury could have found him guilty of first degree murder, Banks
nevertheless argues that he was prejudiced by the refusal to
give the premeditated murder instruction, because it deprived
him of the jury’s potential consideration of the offenses of sec-
ond degree murder and manslaughter which are lesser-included
offenses of premeditated murder. We note that while sec-
ond degree murder and manslaughter may be lesser-included
offenses of first degree murder under a premeditated murder
theory, they are not lesser-included offenses of first degree
murder when it is charged and tried under a felony murder
theory. See State v. Bjorklund, 258 Neb. 432, 447, 604 N.W.2d
169, 192 (2000) (“[w]e have repeatedly held that Nebraska
law provides no lesser-included homicide offenses to felony
murder”). Because the court determined that the evidence war-
ranted an instruction on only the felony murder theory of first
degree murder, it would not and did not instruct on the lesser
homicide offenses because they are not lesser-included offenses
to felony murder.

[8] With respect to lesser-included offenses, we have held
that a court must instruct on a lesser-included offense if (1)
the elements of the lesser offense for which an instruction is
requested are such that one cannot commit the greater offense
without simultaneously committing the lesser offense and (2)
the evidence produces a rational basis for acquitting the defend-
ant of the greater offense and convicting the defendant of the
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lesser offense. State v. Sinica, 277 Neb. 629, 764 N.W.2d 111
(2009). In the present case, the “greater offense” is first degree
murder whether under a premeditated murder theory or a felony
murder theory. The district court refused the lesser-included
offense instruction on second degree murder and manslaughter
because the court determined that the evidence supported a
conviction for only first degree murder under a felony murder
theory. Considering the evidence, the court in effect determined
that the evidence could support a finding of guilty of first
degree murder under a felony murder theory, but the evidence
could not support a rational basis for acquitting Banks of first
degree murder under a felony murder theory and instead con-
victing him of second degree murder or manslaughter.

Banks argues that the court’s refusal to instruct on the lesser-
included offenses was contrary to Beck v. Alabama, 447 U.S.
625, 100 S. Ct. 2382, 65 L. Ed. 2d 392 (1980), in which the
U.S. Supreme Court held that it is a violation of a defendant’s
due process rights if a jury is not given an option to convict a
defendant of any lesser-included offense that is supported by
the evidence rather than being given an “all or nothing” option
either to convict the defendant of a capital offense or to find
the defendant not guilty. In State v. Bjorklund, supra, we noted
that Beck was predicated on the rule that a defendant is entitled
to a lesser-included offense instruction if the evidence would
permit a jury rationally to acquit the defendant of the greater
offense and find the defendant guilty of the lesser offense. In
Bjorklund, we concluded that because the evidence did not so
permit, it was not a due process violation under Beck when the
court refused a lesser-included offense instruction.

Similarly, in the present case, we conclude that whether
or not the court instructed on first degree murder under a
premeditated murder theory, the evidence did not produce a
rational basis for acquitting Banks of first degree murder under
a felony murder theory and instead convicting him of second
degree murder or manslaughter. If the court had instructed on
both theories of first degree murder, the jury would have to
have acquitted Banks under both theories before it could reach
and convict him of second degree murder or manslaughter.
Therefore, although second degree murder and manslaughter
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are not lesser-included offenses of felony murder, it is appro-
priate for us to consider for completeness of our analysis
whether there was a rational basis to have acquitted Banks of
felony murder and otherwise convicted him of either of the
lesser offenses.

The evidence presented by the State supported a finding
of felony murder. The evidence in this case included the tes-
timonies of Young, Herman, and Montgomery regarding the
events connected to the attempted robbery and the shooting of
Herndon. Taken together, such evidence indicates that Banks
took part in a robbery or attempted robbery of Herndon’s house
and that in the perpetration of that crime, Herndon was shot
and killed by Banks. The jury could have either accepted or
rejected the testimony indicating that Banks was part of the
entire incident. If the jury believed Young’s and Montgomery’s
identification of Banks as the person who forced his way into
Herndon’s house and later shot Herndon, then the jury would
find Banks guilty of felony murder. If the jury believed the two
witnesses were mistaken or lying about Banks’ involvement in
the robbery or attempted robbery, the jury would find him not
guilty of felony murder.

There is no evidence that would give the jury a rational
basis to find that Banks was guilty of second degree murder
or manslaughter but acquit him of felony murder. In order to
convict Banks of second degree murder or manslaughter, the
jury would have to find that Banks killed Herndon. In order
to convict Banks of second degree murder or manslaughter
but acquit him of first degree murder under a felony murder
theory, the jury would have to find that Banks killed Herndon
but that he did not do so in the perpetration of or the attempt
to perpetrate a robbery. There was no evidence in this case
to support a finding that Banks killed Herndon but that the
killing was not in the perpetration of the robbery or the
attempted robbery.

Banks argues that the robbery or attempted robbery ended as
soon as he reached the car and that a new incident started when
Herndon came at him with the shotgun and he got back out
of the car to confront Herndon. He asserts that the jury could
have found that at the time Banks shot Herndon, the robbery
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or attempted robbery had been completed, and that therefore,
Herndon was not killed in the perpetration of or the attempt
to perpetrate a robbery but instead he was killed in a separate
confrontation that occurred after the course of the robbery or
attempted robbery was completed. Banks’ suggestion is not
consistent with the evidence.

The evidence indicated that Herndon was killed as Banks
and Young were getting away. The getting away was an integral
part of the unfolding perpetration of the robbery or attempted
robbery. There is no evidence of a separation in time or dis-
tance from the perpetration or attempted perpetration of a rob-
bery such that the jury could find that Hernd