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appellant for further review denied on September 10, 2008.

No. A-07-462: Holsapple v. All Nations Acquisition.
Petition of appellant for further review denied on September
10, 2008.
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McCoRrRMACK, J.
NATURE OF CASE

In State v. Moore,' the Nebraska Court of Appeals reversed
Jonathan Moore’s conviction for first degree assault and use
of a weapon to commit a felony, and remanded the cause for a
new trial. The Court of Appeals held that the jury was misled
by the trial court’s failure to instruct the jury on the meaning
of “recklessly.” The court also found that the jury was misled
by the giving of an instruction which stated that the jury “must
find [Moore] guilty[,] even though the achieved wrong was
unintended,” if it found that he had “intended to do wrong, but
as a result of his actions[,] an unintended wrong occurred as a
natural and probable consequence.” On further review, the State
assigns as error the Court of Appeals’ determination that the trial
court should have defined “recklessly” for the jury. Although our
reasoning differs from that of the Court of Appeals, we affirm
its judgment.

BACKGROUND

SHOOTING

Kenesha Burton and her brother, Karnell Burton, have the
same father as Moore, but not the same mother. The half sib-
lings knew each other, saw each other frequently, and were
generally on friendly terms. Sometime in late March 2005,
however, Moore and Karnell had an argument over whom their
father favored more. Karnell testified that he did not believe this
argument was anything serious, and he never expected that any
violence would result from the dispute.

The day of the shooting, April 3, 2005, a group of people,
including Moore, his girlfriend, their infant child, and a friend,
Deandre Primes, were outside “hanging out” near the “Spencer
projects” in Omaha. Moore and Primes had been drinking.
Karnell drove by the gathering in his black 1986 Chevrolet
Monte Carlo, and an unfriendly exchange was had between
Moore and Karnell. That exchange resulted in Moore’s spit-
ting in the direction of Karnell’s car. Karnell kept driving, but
when he reached the street corner, his passengers, who were

! State v. Moore, 16 Neb. App. 27, 740 N.W.2d 52 (2007).
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apparently armed, fired several gunshots. There is some dispute
about whether these shots were fired into the air or toward the
crowd, but no one was injured.

Karnell drove away, and soon thereafter, Moore left with
Primes to go to a store. On the way, Moore first drove past
the house where Karnell and Kenesha lived with their mother.
Primes testified that there was no discussion between himself
and Moore as to why Moore went there.

At the time that Moore drove by the house, Kenesha, her
mother, and some friends were sitting inside watching a movie.
Karnell was not there, and his car was not nearby. The mother’s
car, a black 2004 Monte Carlo, was parked in the driveway, and
two other cars were parked on the street in front of the house.
Nobody was standing outside. The evidence was in dispute as
to whether light from the television or any other source inside
the house was visible from the street. There is no indication that
anyone was standing near a window or otherwise visible from
outside the house.

Primes testified that he did not, in fact, believe there was any-
one home. He did not see any lights on, or any other evidence
that anyone was inside. But Primes testified, at one point, that
he and Moore had observed a black Monte Carlo and discussed
that it looked like Karnell’s car.

Primes testified that he did not expect a shooting to occur.
But, when they circled past the house for a second time, Moore
suddenly pulled out his .44 Magnum revolver. According to
Primes, Moore took no real “aim.” With the gun pointing
across Primes’ face, Moore fired a single shot out the passenger
window in the general direction of the house and drove away.
That shot pierced the house and hit Kenesha as she sat inside
on a stool, leaning against the wall. Kenesha was paralyzed as
a result.

JURY INSTRUCTIONS
Moore was charged with assault in the first degree and use
of a deadly weapon to commit a felony, and the case proceeded
to a jury trial. At the instruction conference, the court denied
Moore’s request that the jury be instructed on assault in the
third degree as a lesser-included offense. The court reasoned that
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there was no dispute that Kenesha had suffered a “serious bodily
injury,” as opposed to only the “bodily injury” referred to in the
third degree assault statute. Failing to get an instruction on third
degree assault, Moore asked that the court at least instruct the
jury on the definition of “recklessly.” Moore did not request any
instruction that would describe recklessness as a defense to the
crime for which he was charged. Neither did Moore object to
instruction No. 7, which distinguished “‘[i]ntentionally’” from
“accidentally or involuntarily,” but not from “recklessly.” The
court denied Moore’s motion. The jury was not given the defini-
tion of “recklessly,” and that term was not found in any of the
instructions given.

Jury instruction No. 4 provided that in order to convict Moore
of assault in the first degree, the State had to prove beyond a
reasonable doubt that Moore did cause “serious bodily injury to
Kenesha” and that Moore “caused said serious bodily injury . . .
intentionally or knowingly.” But, over Moore’s objection, the
court gave instruction No. 10 on natural and probable conse-
quences: “If you find that [Moore] intended to do wrong, but as
a result of his actions an unintended wrong occurred as a natural
and probable consequence, you must find that [Moore] is guilty
even though the achieved wrong was unintended.”

The jury returned a general verdict finding Moore guilty
of both first degree assault and use of a weapon to commit a
felony. Moore was sentenced to two consecutive terms of 20 to
20 years’ imprisonment, and he appealed.

On appeal, Moore argued that the court erred in giving
instruction No. 10 to the jury and in failing to instruct the jury
on the definition of “recklessly.” He did not dispute the failure
to instruct the jury on third degree assault. The Court of Appeals
agreed that the lack of a “recklessly” instruction and the giv-
ing of instruction No. 10 were erroneous decisions by the trial
court. The Court of Appeals explained that the instructions, as
given, suggested to the jury that it had to find Moore guilty
if it found that he intentionally shot at the house, as opposed
to accidentally doing so, without regard to whether Moore
intended to assault anyone. In addition, the jury was not pre-
sented with “recklessly” as a possible mens rea and would not
have understood that if it found that Moore had shot into the
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house with a reckless disregard for the risk of an assault occur-
ring, then Moore would lack the intent necessary for assault in
the first degree.

We granted the State’s petition for further review of the Court
of Appeals’ decision.

ASSIGNMENT OF ERROR
The State assigns on further review that the Court of Appeals
erroneously concluded that the trial court had committed preju-
dicial error by not instructing the jury on Moore’s requested
definition of “recklessly.”

STANDARD OF REVIEW
[1,2] Whether a jury instruction is correct is a question of
law, regarding which an appellate court is obligated to reach
a conclusion independent of the determination reached by the
trial court.? Regarding a question of law, the Nebraska Supreme
Court reaches a conclusion independent of the determination
reached by the Court of Appeals.?

ANALYSIS

The State’s assignment of error narrowly focuses on the issue
of whether the Court of Appeals erred in concluding that the
trial court committed error in failing to define “recklessly” for
the jury. The State did not assign as error the Court of Appeals’
holding that instruction No. 10 was likewise confusing and mis-
leading to the jury. Although the State argued during oral argu-
ment that the trial court did not err in giving instruction No. 10,
absent plain error, our review on a petition for further review is
restricted to matters assigned and argued in the briefs.*

[3] We find no plain error in the Court of Appeals’ con-
clusion regarding instruction No. 10.° We therefore limit our
review in the present case to whether the Court of Appeals erred

% State v. Gutierrez, 272 Neb. 995, 726 N.W.2d 542 (2007).
3 Liming v. Liming, 272 Neb. 534, 723 N.W.2d 89 (2006).
4 State v. Rieger, 270 Neb. 904, 708 N.W.2d 630 (2006).

5 See, generally, Francis v. Franklin, 471 U.S. 307, 105 S. Ct. 1965, 85 L. Ed.
2d 344 (1985); 1 Wayne R. LaFave, Substantive Criminal Law § 5.2(f) (2d
ed. 2003).
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in concluding that the lack of a “recklessly” instruction was
erroneous and prejudicial. To establish reversible error from a
court’s refusal to give a requested instruction, an appellant has
the burden to show that (1) the tendered instruction is a correct
statement of the law, (2) the tendered instruction is warranted
by the evidence, and (3) the appellant was prejudiced by the
court’s refusal to give the tendered instruction.® While the defini-
tion was a correct one, we agree with the State that a definition
of “recklessly” was unwarranted and that the failure to define
“recklessly” for the jury was not prejudicial to Moore.

Moore was charged with first degree assault under Neb. Rev.
Stat. § 28-308(1) (Reissue 1995), which states, “A person com-
mits the offense of assault in the first degree if he intentionally
or knowingly causes serious bodily injury to another person.”
Nowhere in that statute, or in the instruction given to the jury on
the crime charged, is the term “recklessly” used.

Nor was the concept of “recklessly” implicated by any of the
remaining instructions. We recognize that the theory of Moore’s
defense was that he acted with reckless disregard as to whether
an assault would occur. But without an instruction explaining
this theory of defense, the bald definition of “recklessly” has no
context. On appeal, Moore does not argue that any other instruc-
tion should have been given. In fact, had Moore’s requested
instruction on “recklessly” been given as requested by Moore,
there would have been a danger that the jury would have inferred
that “recklessly” was a sufficient mens rea for the crime with
which Moore was actually charged.

In short, Moore’s proposed instruction on “recklessly” was
unrelated to the legal issues presented in the case, and would
have been confusing to the jury. Moore was not prejudiced by
its rejection, and the trial court did not err in refusing to give
it. The Court of Appeals erred in concluding that it should have
been given.

CONCLUSION
[4] The State’s assignment of error in its petition for further
review has merit. Nevertheless, upon further review from a

® State v. Hessler, 274 Neb. 478, 741 N.W.2d 406 (2007).
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judgment of the Court of Appeals, this court will not reverse
a judgment which it deems to be correct simply because its
reasoning differs from that employed by the Court of Appeals.’
The Court of Appeals also reversed Moore’s conviction because
of its conclusion that the trial court had erred in giving the jury
instruction No. 10—a decision that is not challenged by the cur-
rent petition. The judgment of the Court of Appeals, reversing
Moore’s conviction and remanding the cause for a new trial, is
therefore affirmed.

AFFIRMED.

" Mumin v. Dees, 266 Neb. 201, 663 N.W.2d 125 (2003).
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(1984), an appellate court reviews such legal determinations independently of the
lower court’s decision.
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McCoRMACK, J.
NATURE OF CASE

Christopher E. Bazer appeals the dismissal of his motion for
postconviction relief from his conviction, pursuant to a plea
agreement, of first degree felony murder. Bazer argues that his
guilty plea was compelled by his counsel’s unreasonable trial
strategy. He further argues that his plea was involuntary because
the trial court failed to advise him of his right against self-
incrimination. We affirm.
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BACKGROUND

TriAL RECORD: PRETRIAL DISCOVERY

On March 1, 1988, Bazer was charged with one count of first
degree felony murder and one count of use of a firearm to com-
mit a felony, in connection with the death of Mary G. Jirsak.
There was no dispute from the evidence procured during pretrial
discovery that Bazer had, either intentionally or accidentally,
shot and killed Jirsak after robbing her candy store. There was
some dispute as to the extent of Bazer’s intoxication at the time
of the robbery and shooting. Bazer was 19 years old at the time
of the shooting.

Dale Lee Demont testified in his deposition that he had driven
the getaway car the day of the robbery. Demont stated that on
the morning of February 18, 1988, he picked up Bazer and their
friend, Phillip Bowen, and that Bowen told him to *“‘Head down
toward 13th Street.’” The candy store was located on 13th Street
in Omaha, Nebraska. When they got there, Bowen and Bazer
told Demont to wait in the car while they went to rob someone.
Bowen and Bazer explained to Demont that they needed money
to get out of town. Demont testified that when Bowen and Bazer
returned to the vehicle, Bazer told him that they had robbed a
woman and that when she ran for the door, Bazer grabbed her by
the hair and shot her. Demont stated that while driving, he saw
Bazer pull a gun out of his waistband and place it briefly on the
seat next to Demont. Bazer eventually directed him to take them
to Vicky Strunk’s house.

Vicky testified in her deposition that Bazer and Bowen had
stayed at her house the night before the robbery. At approxi-
mately 11 a.m., on February 18, 1988, Bazer woke her up and
told her something about a woman running out the door and that
he had pulled her by the hair and shot her. According to police
reports, Vicky’s husband, Gary Strunk, was also present at the
house that morning. Gary gave a taped statement to the police
in which he described how Bazer had told him that Bazer had
robbed Jirsak and, when she started screaming and tried to run
out the door, grabbed her and shot her. Gary was listed as a wit-
ness for the State in the information filed against Bazer.
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Omaha police officers arrived at Vicky’s home at approxi-
mately 12:10 p.m. on February 18, 1988. A police report indi-
cates that the officers were directed to Vicky’s home after Mack
Riggs, an acquaintance of Bazer and Bowen, went to the scene
of the crime. Riggs reported that during the previous 2 weeks,
Bazer and Bowen had asked him if he wanted to help them
rob Jirsak’s candy store. Riggs was also listed as a witness in
the information.

Vicky gave the officers permission to search her home. The
officers testified that they located Bazer inside the home and that
after Bazer was informed of his Miranda rights, he voluntarily
admitted to the robbery and shooting of Jirsak. Bazer told the
officers that certain individuals had threatened him because he
owed them money. According to the officers’ depositions and
police reports, Bazer told them that he had pulled Jirsak by
the hair and had pointed the gun at her head when she tried to
escape. Bazer claimed that he had thought the safety was on and
that the gun had discharged accidentally, killing Jirsak. At the
time he was making these statements, Bazer denied being intoxi-
cated, and the officers did not believe Bazer to be intoxicated at
that time. Bazer did not make a taped confession.

Before leaving Vicky’s house, Bazer led the officers to the
location of the gun he had used. This gun was later found by
the crime laboratory to be in good operating condition. But an
expert hired by Bazer’s trial counsel opined that the gun was in
a condition such that the user could think the safety was in a
safe position, when, in reality, it was not. Tests also found that
the gun matched a cartridge casing found at the scene of the
shooting. The actual bullet found in the victim was broken into
several pieces and was unidentifiable.

ON-THE-RECORD COLLOQUY OF STRATEGY

Bazer’s counsel made a motion to suppress Bazer’s con-
fessions to the police, but the motion was denied by the trial
court. Nevertheless, a plea agreement offered by the State was
rejected by Bazer, and the defense’s intent was to proceed to
trial. Before voir dire, the court reporter recorded a conversa-
tion between Bazer and his trial cocounsel. In this conversation,
Bazer affirmed that they had spent considerable time discussing
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trial strategy and that he agreed with trial counsel’s strategy
to tell the jury “right from Day One” that Bazer did, in fact,
“fire that weapon that killed Miss Jirsak.” During this colloquy,
trial counsel explained that all the other evidence already sup-
ported this conclusion and that it was not something the jury
was “going to have trouble with anyway.” Instead, trial counsel
explained that by Bazer’s admitting that he held the gun that had
discharged and killed Jirsak, it was cocounsel’s strategy to focus
the jury’s inquiry on whether Bazer had the requisite intent to
commit the underlying crime of robbery. Trial counsel further
stated that because cocounsel believed that Bazer lacked such
intent, they would be asking the court to instruct the jury on a
lesser offense such as manslaughter or second degree murder.

STATEMENTS TO JURY DURING VOIR DIRE

During voir dire, Bazer’s trial counsel accordingly explained
to the jury that he was not denying that the case involved a
“senseless waste of life.” Furthermore, he was “not going to
hide” from the jury the fact that Bazer “held the gun that—that
fired a shot that struck the back of her head and killed Mary
Jirsak.” Counsel stated that whether Bazer caused Jirsak’s death
was not an issue. Instead, the issue in the case was whether
Bazer had intended to commit the robbery that formed the basis
of the felony murder charge. Trial counsel made reference to
possible evidence that the gun had misfired, and he explained
to the jury that in order for the State to prove felony murder,
it would have to prove, beyond a reasonable doubt, that Bazer
intended to commit the underlying robbery.

In this regard, counsel stated that he expected the jury to be
presented with evidence that Bazer had consumed large amounts
of alcohol and other controlled substances prior to the incident.
Without objection, trial counsel told the jury that it would be
presented with expert testimony that a person’s ability to think,
and to form the goal-directed thought process of intent, could
be affected by the consumption of alcohol and other substances.
Trial counsel also mentioned fears in Bazer’s mind “because of
what other people were trying to do to him at that time.” Counsel
told the jury that he was not denying that Bazer committed some
type of crime and deserved some form of punishment. However,
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counsel explained that the question with which the jury was
presented was whether Bazer had the intent to commit the crime
of felony murder.

Discussion WitH TRiAL COURT ABOUT
LESSER-OFFENSE INSTRUCTION

When trial counsel went further and suggested to the jury that
it could find Bazer guilty of a lesser offense, the State initiated
an off-the-record sidebar discussion with the court, and Bazer’s
trial counsel did not continue this line of discussion. The next
day, during the State’s voir dire, when the State explained to
the jury that it made no difference whether the killing was acci-
dental, Bazer’s trial counsel requested a sidebar discussion. The
record shows that the jury was then briefly dismissed so that the
parties could discuss the unresolved issue of whether the court
would allow instruction on a lesser offense.

Bazer’s trial counsel argued that the State’s voir dire was
prejudicing the jury against a possible instruction on a lesser
offense. The court responded that it had cautioned Bazer’s
counsel the day before that there was no guarantee such an
instruction would be given, but it would hear “whatever argu-
ments you have right now as to why I should deviate from what
the Supreme Court has said over and over and over again on
the felony murder charge. There is no lesser-included offense.”
Trial counsel argued that if Bazer did not formulate the requisite
intent to commit the underlying crime of felony murder, then a
manslaughter instruction would still be appropriate.

Trial counsel explained to the court that he was “very famil-
iar” with Nebraska case law that holds that “[o]rdinarily it is not
error for the court not to instruct for lesser-included when it’s
felony murder.” Still, trial counsel quoted State v. Montgomery,!
in which we said: “This is not to say . . . there might not occur
a set of facts under which an instruction on the lesser offenses
of second degree murder or manslaughter might not be appro-
priate.” Counsel argued that the facts of this case justified such
an exception. Counsel argued that there was a delay between
the assault and the robbery such that the death was not “‘“in

! State v. Montgomery, 191 Neb. 470, 473, 215 N.W.2d 881, 884 (1974).
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the perpetration of the robbery, as that language is used in
the felony murder statute. Trial counsel further cited Beck v.
Alabama* and Enmund v. Florida® for the argument that due pro-
cess and equal protection demanded that lesser offenses should
be presented to the jury.

After hearing the State’s argument on this point, the
court concluded:

I don’t have to decide on lesser-included until such
time as we have an instruction conference. I think that
I can almost predict, though, that unless the evidence is
something that is completely different than I anticipate it
to be, there will be no lesser-included. I will make that
decision at the proper time when we have our instruc-
tion conference.

I find nothing objectionable in [the State’s] statement
that [t]he State has no obligation and no duty to prove an
intentional killing in this case.

The court went on to again caution Bazer’s counsel that it was
“highly improbable” that the jury would get any instructions
other than felony murder and the use of a firearm in the com-
mission of a felony. The court explained that if Bazer could
not form the intent to commit the robbery, then the court could
not see how Bazer could form the intent of any other criminal
act—and there was no evidence of a sudden quarrel that would
support an instruction on manslaughter.

PLEA

Trial counsel then asked for a moment to consult with Bazer
because “[t]his is a critical situation that we talked about before
... .7 Less than an hour later, Bazer entered a plea of guilty to
the charge of first degree murder.

In exchange for Bazer’s plea of guilty to the felony murder
charge, the State agreed to dismiss the use of a firearm charge.
Before accepting the plea, the court reviewed with Bazer vari-
ous constitutional rights that he would be waiving by making

2 Beck v. Alabama, 447 U.S. 625, 100 S. Ct. 2382, 65 L. Ed. 2d 392 (1980).

> Enmund v. Florida, 458 U.S. 782, 102 S. Ct. 3368, 73 L. Ed. 2d 1140
(1982).
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the plea and Bazer affirmed that he understood. With regard to
Bazer’s Fifth Amendment right against self-incrimination, the
Court stated:
At the trial you’d have a right to take the witness stand and
testify in your own defense if you wanted to. No one could
force you to testify; and, if you chose to remain silent, the
jury could in no way construe your silence as evidence of
guilt. By pleading guilty you do waive the opportunity to
testify at a trial if you so desired . . . .
Before accepting Bazer’s plea, the court heard Bazer describe to
the court how he had gone to the candy store to rob Jirsak and
how, when Jirsak started running, Bazer had grabbed her and
then “the gun went off.”

The court did not make any promises as to the sentence that
would be imposed on the felony murder charge. Trial counsel
did explain to the court that although Bazer was aware that the
death penalty was a possibility, they were confident, given the
review of the aggravating and mitigating circumstances, that
Bazer would not be given the death penalty. Indeed, at the sen-
tencing hearing, the State argued to the court that the evidence
did not suggest aggravating circumstances that would justify
the death penalty. The court found no aggravating or mitigating
circumstances and sentenced Bazer to life imprisonment. No
appeal was filed from the conviction.

MoTION FOR POSTCONVICTION RELIEF

On January 14, 2004, Bazer filed a pro se motion for post-
conviction relief. Thereafter, he was appointed counsel. In his
operative motion, Bazer stated that before trial counsel’s state-
ments to the jury during voir dire, Bazer had rejected the State’s
offer to enter into a plea agreement wherein the weapons charge
would be dropped. However, when trial counsel admitted to the
jury that Bazer was the person who held the gun that shot and
killed Jirsak, this admission of guilt left Bazer no other choice
but to accept trial counsel’s recommendation that Bazer accept
the State’s renewal of its plea bargain. Bazer alleged that but
for counsel’s admission of his guilt, he would not have pleaded
guilty and that, therefore, his plea was not knowingly, intelli-
gently, and voluntarily entered.
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Bazer explained in his motion that he had agreed to the strat-
egy of admitting he had shot Jirsak based on his trial cocounsel’s
incorrect and objectively unreasonable advisement that they
would be able to get a lesser-included offense instruction before
the jury. Bazer’s motion does not explicitly call into question
his trial cocounsel’s strategy to show that Bazer did not form
the requisite intent to commit robbery because of his levels of
intoxication at the time of the incident.

As an alternative ground for postconviction relief, Bazer’s
motion asserted that the trial court failed to properly explain
Bazer’s waiver of his privilege against self-incrimination, as
required by Boykin v. Alabama.*

A hearing on Bazer’s motion for an evidentiary hearing was
set for October 11, 2006. At the hearing on October 11, Bazer’s
postconviction counsel clarified that the hearing was not an evi-
dentiary hearing, but was a hearing on whether an evidentiary
hearing would be granted. Nevertheless, postconviction counsel
entered into evidence the deposition testimony of both Bazer
and one of his trial counsel in relation to their trial strategy and
trial counsel’s decision to plead guilty. The State then made an
oral motion to dismiss the motion for postconviction relief. The
proceedings ended with the court noting that prior to completing
the hearing, the parties discussed and agreed that the appropriate
procedure would be for Bazer’s postconviction counsel to offer
the bill of exceptions from the trial at that time. The trial record
was offered and accepted without objection. No further hear-
ing was held, and the trial court eventually granted the State’s
motion to dismiss on February 26, 2007.

ORDER OF PosTcONVICTION COURT
On February 26, 2007, the trial court granted the State’s
motion to dismiss Bazer’s motion for postconviction relief. As
a result, the court explained, Bazer’s request for an evidentiary
hearing would not be considered further.
The court found, after a complete review of the trial record,
that the record did not support Bazer’s allegations that trial

4 Boykin v. Alabama, 395 U.S. 238, 89 S. Ct. 1709, 23 L. Ed. 2d 274 (1969).
See, also, e.g., State v. Jones, 264 Neb. 671, 650 N.W.2d 798 (2002).
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counsel was unaware of the law of felony murder, that he had
inappropriately advised Bazer on the ability to obtain an instruc-
tion on lesser offenses, or that trial counsel’s action in admitting
Bazer’s actions to the jury in voir dire amounted to ineffective
assistance of counsel. Instead, the court found that “the record
supports [that trial] counsel chose a trial strategy which [Bazer]
agreed to . . ., that the defense would attempt to establish a new
precedent in the law in Nebraska since [Bazer] wanted to go to
trial and he had virtually no other options in terms of a defense.”
Moreover, the court also found that the statement made to the
jury that Bazer had fired the gun which caused the death of
Jirsak, “[i]f for no other purpose . . . [,] was merely the strategy
that the jury would ultimately hear of these acts . . . and . . . the
jury would best hear it from defense counsel, as there was no
basis to deny [Bazer’s] actions.”

The court found that Bazer’s allegations concerning improper
plea advisements were procedurally barred. The court reasoned
that the advisement given to Bazer was necessarily known to
him when a direct appeal could have been filed, but he did not
file a direct appeal.

Bazer appeals the order granting the State’s motion to dismiss
his motion for postconviction relief.

ASSIGNMENTS OF ERROR
In this appeal, Bazer asserts that because of the alleged inef-
fective assistance of counsel and failure of the trial court to
inform him of his privilege against self-incrimination, the post-
conviction court erred in not granting an evidentiary hearing on
his motion for postconviction relief.

STANDARD OF REVIEW
[1] Whether a claim raised in a postconviction proceeding
is procedurally barred is a question of law. When reviewing a
question of law, an appellate court resolves the question inde-
pendently of the lower court’s conclusion.’
[2] Appellate review of a claim of ineffective assistance of
counsel is a mixed question of law and fact. When reviewing

5 State v. Mata, 273 Neb. 474, 730 N.W.2d 396 (2007).
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a claim of ineffective assistance of counsel, an appellate court
reviews the factual findings of the lower court for clear error.
With regard to the questions of counsel’s performance or preju-
dice to the defendant as part of the two-pronged test articulated in
Strickland v. Washington,® an appellate court reviews such legal
determinations independently of the lower court’s decision.’

ANALYSIS

[3,4] Postconviction relief is a very narrow category of relief,
available only to remedy prejudicial constitutional violations.®
And, for any purpose, a plea of guilty generally embodies a
waiver of every defense to the charge, whether procedural,
statutory, or constitutional.” When a defendant pleads guilty, he
is limited to challenging whether the plea was understandingly
and voluntarily made and whether it was the result of ineffective
assistance of counsel.”

[5] Bazer alleges both that his plea was involuntary and that it
was a result of ineffective assistance of counsel. While the plea
itself did not waive issues relating to whether he entered into
the plea voluntarily, on postconviction relief, a defendant cannot
secure review of issues which were or could have been litigated
on direct appeal.'! Whether the trial court gave Bazer the proper
admonitions before accepting his guilty plea was a matter con-
cerning the on-the-record pretrial proceedings. Accordingly, this
issue could have been raised in a direct appeal. Bazer’s counsel
did not file such an appeal, and Bazer does not argue that coun-
sel was ineffective for failing to do so. Therefore, we do not
address Bazer’s claim relating to the court’s alleged failure to

6 Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

7 State v. Benzel, 269 Neb. 1, 689 N.W.2d 852 (2004).

8 State v. Barnes, 272 Neb. 749, 724 N.W.2d 807 (2006).
9 State v. Mason, 187 Neb. 675, 193 N.W.2d 576 (1972).
10" See, id.; State v. Barnes, supra note 8.

1 See, State v. Lyman, 241 Neb. 911, 492 N.W.2d 16 (1992), disapproved on
other grounds, State v. Canbaz, 270 Neb. 559, 705 N.W.2d 221 (2005).
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ascertain whether he understood and waived his privilege against
self-incrimination.'

We will, however, address Bazer’s claim that his plea of
guilty was the result of the ineffective assistance of trial counsel.
When a defendant was represented both at trial and on direct
appeal by the same lawyers, the defendant’s first opportunity
to assert ineffective assistance of trial counsel is in a motion
for postconviction relief.® The same is true where trial counsel
elects not to file a direct appeal at all.'* The current postconvic-
tion action, in which Bazer was appointed counsel different from
his trial counsel, is Bazer’s first opportunity to challenge trial
counsel’s effectiveness.

[6-8] In order to establish a right to postconviction relief
based on a claim of ineffective assistance of counsel, the defend-
ant has the burden first to show that counsel’s performance was
deficient; that is, counsel’s performance did not equal that of a
lawyer with ordinary training and skill in criminal law in the
area. Next, the defendant must show that counsel’s deficient
performance prejudiced the defense in his or her case.” The
entire ineffectiveness analysis is viewed with the strong pre-
sumption that counsel’s actions were reasonable.'® And, when
reviewing a claim of ineffective assistance of counsel, an appel-
late court will not second-guess reasonable strategic decisions
by counsel.!”

We conclude that the trial records and files affirmatively show
that Bazer’s plea was not the result of ineffective assistance of
counsel.’® Bazer’s claim is that his guilty plea derived from trial
counsel’s unreasonable and erroneous strategy of trying to get

12 See, Lopez v. Singletary, 634 So. 2d 1054 (Fla. 1993); People v. Stewart,
123 1Il. 2d 368, 528 N.E.2d 631, 123 Ill. Dec. 927 (1988).

13 See State v. McHenry, 268 Neb. 219, 682 N.W.2d 212 (2004).
14 See State v. Barnes, supra note 8.
15 State v. Smith, 269 Neb. 773, 696 N.W.2d 871 (2005).

16 State v. Lyman, supra note 11. See, also, e.g., State v. Benzel, supra
note 7.

17" State v. Benzel, supra note 7.

18 See, State v. Soukharith, 260 Neb. 478, 618 N.W.2d 409 (2000); State v.
Jones, supra note 4.
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a lesser-related offense instruction before the jury. According
to Bazer, because he believed that such an instruction would be
given, he agreed that counsel could “admit Bazer’s guilt” to the
jury during voir dire."” But once it became clear that the lesser-
related offense instruction would not be given, Bazer had no
choice, given this admission, but to plead guilty.

We begin by noting that the record clearly demonstrates that
Bazer’s trial counsel did not, as Bazer suggests, “admit Bazer’s
guilt.” Trial counsel told the venire that he was “not going to
hide” the fact that Bazer held the gun that misfired and killed
Jirsak, but counsel explained that the charge of felony murder
required that the State prove Bazer intended the underlying
robbery. Counsel suggested that Bazer was too intoxicated to
formulate such an intent, and that therefore, he was not guilty of
the crime charged.

As the recorded trial strategy discussion between Bazer and
his counsel reflects, the decision to admit, from the beginning,
that Bazer fired the gun that killed Jirsak was based on the
overwhelming evidence against Bazer. Several people witnessed
Bazer’s admissions that he had shot Jirsak. In addition, Bazer
confessed to the police that he had shot Jirsak, although he
claimed that the gun fired accidentally. Bazer’s motion to sup-
press these statements to the police had been overruled. Casings
from the scene of the crime matched the gun that Bazer led
the police to on the day of his arrest. In the recorded strategy
conference, counsel explained to Bazer that the jury was not
going to have any trouble reaching the conclusion that Bazer
shot Jirsak.

The strategy of admitting Bazer shot Jirsak stemmed from
counsel’s determination that Bazer would be better off deal-
ing frankly with the evidence and focusing the jury instead on
a theory that might have had a better chance for acquittal. In
light of the evidence that was going to be presented against
Bazer, such a strategy was reasonable. As the U.S. Supreme
Court has explained, “[c]ounsel’s concern is the faithful repre-
sentation of the interest of his client, and such representation
frequently involves highly practical considerations . . . . Often

19 Brief for appellant at 42.
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the interests of the accused are not advanced . . . by contesting
all guilt . .. 7%

Bazer’s ineffective assistance claim focuses exclusively on
what he considers trial counsel’s unreasonable belief that the
jury should have been instructed as to a lesser-related offense.
He claims that the decision to admit that he had fired the gun was
related to this false belief and not to any other strategy. Contrary
to Bazer’s allegation, the record demonstrates that the strategy of
obtaining a lesser-related offense instruction was merely another
way that counsel sought in order to increase Bazer’s chance of
being acquitted on the felony murder charge.

But even if Bazer’s plea was a direct result of counsel’s
pursuit of a lesser-related offense instruction, Bazer is simply
wrong in concluding that seeking such an instruction was, at that
time, an unreasonable and ineffective trial strategy. In a recorded
sidebar discussion with the trial court, Bazer’s counsel explained
that he was well aware that, traditionally, Nebraska cases had
held that there was no lesser-included offense to felony mur-
der, but counsel noted that in State v. Montgomery,*' this court
seemingly left the door open to lesser-related instructions under
certain circumstances, and counsel cited Beck v. Alabama®* for
the proposition that due process and equal protection demanded
such instructions when the death penalty was in issue. In Beck,
the U.S. Supreme Court held that it was error not to instruct
the jury on the lesser-included offenses to the capital crime of
“‘[r]obbery or attempts thereof when the victim is intentionally
killed by the defendant.’”* The Court reasoned, in part, that
the “unavailability of the third option of convicting on a lesser
included offense may encourage the jury to convict for an imper-
missible reason—its belief that the defendant is guilty of some
serious crime and should be punished.”**

20 Tollett v. Henderson, 411 U.S. 258, 268, 93 S. Ct. 1602, 36 L. Ed. 2d 235
(1973).

21 State v. Montgomery, supra note 1.
22 Beck v. Alabama, supra note 2.

B Id., 447 U.S. at 627.

#Id., 447 U.S. at 642.
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Bazer correctly points out that our law has always been clear
that there is no lesser-included offense to felony murder.”> But
this is beside the point. The question was whether Bazer had
a right to have the jury instructed on lesser-related offenses
of second degree murder or manslaughter. A lesser-included
offense is one in which its elements are fully embraced by the
greater crime.”® In contrast, a lesser-related offense is one that
shares a common factual ground with the greater offense, but
not a commonality in statutory elements.?” Trial counsel’s argu-
ment was that regardless of whether second degree murder or
manslaughter were technically lesser-included offenses, under
the reasoning of Beck, the jury should be instructed on these
offenses because it should not be forced to choose between put-
ting Bazer to death or setting him free.

Indeed, at the time of Bazer’s trial, the law was unclear about
the extent to which the principles articulated in Beck were appli-
cable to cases involving felony murder—a crime to which, under
Nebraska law, there is no lesser-included offense. Many courts
have held that lesser-related instructions were mandated by the
principles articulated in Beck.” In 1996, in Reeves v. Hopkins,”
the Eighth Circuit affirmed habeas corpus relief to the defendant
convicted under Nebraska’s felony murder statute because the
trial court had refused to instruct the jury on the lesser-related
offenses of second degree murder and manslaughter.

At the time of Bazer’s trial, we had not specifically addressed
the applicability of Beck to lesser-related offenses and felony
murder. We had said only that it was “ordinarily” error to
instruct the jury in a felony murder case that it could find the

% See, e.g., State v. Hubbard, 211 Neb. 531, 319 N.W.2d 116 (1982); State v.
McDonald, 195 Neb. 625, 240 N.W.2d 8 (1976); Morgan v. State, 51 Neb.
672, 71 N.W. 788 (1897).

%6 See State v. Shiffbauer, 197 Neb. 805, 251 N.W.2d 359 (1977).
27 See, e.g., State v. Thomas, 187 N.J. 119, 900 A.2d 797 (2006).
2 See, generally, Annot., 50 A.L.R.4th 1081 (1986).

2 Reeves v. Hopkins, 102 F.3d 977 (8th Cir. 1996).
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defendant guilty of second degree murder or manslaughter.*
In Montgomery, we elaborated that there might occur a set of
facts under which an instruction on the lesser offenses of second
degree murder or manslaughter might be appropriate.

It was not until 1994 that, in State v. Masters,’' we first
addressed and rejected the applicability of Beck to felony murder
and its lesser-related offenses. And it was not until 1998 that the
U.S. Supreme Court finally resolved this issue when it reversed
the Eighth Circuit’s decision in Reeves v. Hopkins.** In Hopkins
V. Reeves,” the U.S. Supreme Court explained that mandating
a lesser-related offense instruction was “unworkable” and that
because in Nebraska, capital sentencing was in the hands of the
judge, the jury was not presented with the stark choice described
in Beck.**

[9-11] “[A] voluntary plea of guilty intelligently made in the
light of the then applicable law does not become vulnerable
because later judicial decisions indicate that the plea rested on
a faulty premise.”*® Furthermore, the fact that a calculated trial
tactic or strategy fails to work out as planned will not establish
that counsel was ineffective.’® A plea of guilty will be found to
be freely and voluntarily entered upon the advice of counsel if
that advice is within the range of competence demanded of attor-
neys in criminal cases.’” We conclude that based on the law as
it existed at the time Bazer made his plea and given the strength

30 See, e.g., State v. Ruyle, 234 Neb. 760, 452 N.W.2d 734 (1990); State v.
Massey, 218 Neb. 492, 357 N.W.2d 181 (1984); State v. Hubbard, supra
note 25.

31 State v. Masters, 246 Neb. 1018, 524 N.W.2d 342 (1994). See, also, State v.
Price, 252 Neb. 365, 562 N.W.2d 340 (1997).

32 Reeves v. Hopkins, supra note 29.
3 Hopkins v. Reeves, 524 U.S. 88, 118 S. Ct. 1895, 141 L. Ed. 2d 76 (1998).

3 Id., 524 U.S. at 97. See, also, State v. Moore, 256 Neb. 553, 591 N.W.2d 86
(1999).

35 Brady v. United States, 397 U.S. 742, 757, 90 S. Ct. 1463, 25 L. Ed. 2d 747
(1970).

3 State v. Journey, 207 Neb. 717, 301 N.W.2d 82 (1981).

37 State v. Silvers, 255 Neb. 702, 587 N.W.2d 325 (1998); State v. Escamilla,
245 Neb. 13, 511 N.W.2d 58 (1994).
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of the State’s case against Bazer, it is apparent from the files and
records that Bazer’s trial counsel demonstrated no incompetence
in attempting to procure instructions of second degree murder
and manslaughter.

[12,13] Under the Nebraska Postconviction Act, the district
court has discretion to adopt reasonable procedures for deter-
mining what the motion and the files and records show, and
whether any substantial issues are raised, before granting a full
evidentiary hearing.*® Even if appropriate allegations are made,
an evidentiary hearing should be denied if the trial records
and files affirmatively show that the defendant is entitled to no
relief.* In this case, the trial records and files affirmatively show
that based upon the allegations made in Bazer’s motion, Bazer
is entitled to no relief. The trial court was correct in dismissing
the motion.

AFFIRMED.

3 State v. McLeod, 274 Neb. 566, 741 N.W.2d 664 (2007); State v. Dean, 264
Neb. 42, 645 N.W.2d 528 (2002).

3 See, State v. Jones, supra note 4; State v. Soukharith, supra note 18.

LiBERTY DEVELOPMENT CORPORATION, A NEBRASKA CORPORATION,
APPELLEE AND CROSS-APPELLANT, V. METROPOLITAN UTILITIES
DisTtricT OF OMAHA, A MUNICIPAL CORPORATION AND
POLITICAL SUBDIVISION OF THE STATE OF NEBRASKA,
APPELLANT AND CROSS-APPELLEE.

751 N.W.2d 608
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1. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question that does
not involve a factual dispute is a matter of law that requires an appellate court to
reach an independent conclusion irrespective of the determination made by the
court below.

2. Trial: Expert Witnesses. It is within the trial court’s discretion to determine
whether there is sufficient foundation for an expert witness to give his opinion
about an issue in question.

3. Trial: Expert Witnesses: Appeal and Error. A trial court’s ruling in receiving
or excluding an expert’s opinion which is otherwise relevant will be reversed only
when there has been an abuse of discretion.
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10.

11.

12.

13.
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Judges: Words and Phrases: Appeal and Error. A judicial abuse of discretion
exists when a judge, within the effective limits of authorized judicial power, elects
to act or refrain from action, but the selected option results in a decision which is
untenable and unfairly deprives a litigant of a substantial right or a just result in
matters submitted for disposition through the judicial system.

Eminent Domain: Easements: Damages. The measure of damages for the taking
of an easement is the difference between the reasonable market value of the prop-
erty before and after the taking of the easement.

Eminent Domain: Easements: Damages: Time. Damages for the taking of a
permanent easement and a temporary construction easement are measured as of the
date of taking.

Eminent Domain: Valuation: Damages: Time. The date for determining valua-
tion and damages in eminent domain proceedings is the date the condemnor files
its petition in condemnation in the county court.

Damages: Proof. A plaintiff’s burden to prove the nature and amount of its dam-
ages cannot be sustained by evidence which is speculative and conjectural.
Eminent Domain: Real Estate: Valuation. There are three generally accepted
approaches used for the purpose of valuing real property in eminent domain cases:
(1) the market data approach, or comparable sales method, which establishes value
on the basis of recent comparable sales of similar properties; (2) the income, or
capitalization of income, approach, which establishes value on the basis of what
the property is producing or is capable of producing in income; and (3) the replace-
ment or reproduction cost method, which establishes value upon what it would cost
to acquire the land and erect equivalent structures, reduced by depreciation. Each
of these approaches is but a method of analyzing data to arrive at the fair market
value of the real property as a whole.

Trial: Eminent Domain: Witnesses. For the testimony of an expert or lay witness
to be admissible on the question of market value of real estate, the witness must be
familiar with the property in question and the state of the market.

Eminent Domain: Valuation. When real property is temporarily taken by eminent
domain, the value of compensation is determined by one of several methods: (1)
ascertaining the value of the property for the period it is held by the condemnor,
(2) ascertaining the difference in the value of the property before and after the tak-
ing, or (3) looking at the fair market rental value of the property during the time it
was taken.

Eminent Domain: Evidence. Generally, evidence as to the sale of comparable
property is admissible as evidence of market value, provided there is adequate
foundation to show the evidence is material and relevant. The foundation evidence
should show the time of the sale, the similarity or dissimilarity of market condi-
tions, the circumstances surrounding the sale, and other relevant factors affecting
the market conditions at the time.

____. Whether properties, the subject of other sales, are sufficiently similar
to the property condemned to have some bearing on the value under consideration,
and to be of aid to the jury, must necessarily rest largely in the sound discretion of
the trial court.
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Petition for further review from the Court of Appeals, INBODY,
Chief Judge, and CarLsoN and MooORE, Judges, on appeal thereto
from the District Court for Douglas County, J. PATRICK MULLEN,
Judge. Judgment of Court of Appeals reversed, and cause
remanded for a new trial.

Daniel G. Crouchley and Susan E. Prazan for appellant.

David A. Domina, of Domina Law Group, P.C., L.L.O.,
for appellee.

Heavican, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMAcCK, and MILLER-LERMAN, JJ.

WRIGHT, J.
I. NATURE OF CASE

The county court for Douglas County appointed three
appraisers who awarded Liberty Development Corporation
(Liberty) $55,000 as damages for the taking of easements by the
Metropolitan Utilities District of Omaha (MUD). Liberty filed
a petition for review in the district court for Douglas County,
and a jury awarded Liberty $750,000. MUD appealed, and the
Nebraska Court of Appeals summarily dismissed the appeal for
lack of jurisdiction. We granted further review.

II. SCOPE OF REVIEW

[1] A jurisdictional question that does not involve a factual
dispute is a matter of law that requires an appellate court to
reach an independent conclusion irrespective of the determina-
tion made by the court below. In re Interest of Fedalina G., 272
Neb. 314, 721 N.W.2d 638 (20006).

[2,3] It is within the trial court’s discretion to determine
whether there is sufficient foundation for an expert witness to
give his opinion about an issue in question. Curry v. Lewis &
Clark NRD, 267 Neb. 857, 678 N.W.2d 95 (2004). A trial court’s
ruling in receiving or excluding an expert’s opinion which is
otherwise relevant will be reversed only when there has been an
abuse of discretion. /d.

[4] A judicial abuse of discretion exists when a judge, within
the effective limits of authorized judicial power, elects to act or
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refrain from action, but the selected option results in a decision
which is untenable and unfairly deprives a litigant of a substan-
tial right or a just result in matters submitted for disposition
through the judicial system. Smith v. Papio-Missouri River NRD,
254 Neb. 405, 576 N.W.2d 797 (1998).

III. FACTS

1. JURISDICTIONAL BACKGROUND

MUD is a municipal corporation and political subdivision
of the State of Nebraska operating as a natural gas and water
facility in the Omaha metropolitan area. Liberty is a corporation
whose shareholders are David and Robin Broekemeier. Liberty
purchased and developed land referred to as the “Ranch View
Estates 2”7 subdivision, which included the property subject to
MUD’s easements.

After MUD was unable to purchase the easements from
Liberty, it filed a petition in the county court for Douglas
County to acquire permanent and temporary construction ease-
ment rights for the public purpose of constructing, maintaining,
and operating water mains as a part of its water distribution
system. The particular easement parcels were selected due
to their proximity to MUD’s “Skyline Reservoir” and future
“Platte West Treatment Plant.” MUD would allow the ease-
ments to be covered with things such as concrete or asphalt,
fencing, and landscaping, except trees, so long as such cover-
ings did not unreasonably interfere with MUD’s use and enjoy-
ment of its easement rights. MUD requested that the court
appoint three disinterested appraisers from Douglas County to
assess the damages which Liberty would sustain by MUD’s
acquisition of temporary and permanent easement rights in
Liberty’s properties.

The easements crossed the length of the Ranch View Estates 2
subdivision, a new residential subdivision in Elkhorn, Nebraska,
developed and owned by Liberty. At the time MUD filed its peti-
tion, the land had been graded and planted to grass. Streets and
sewers had been built, but the subdivision was vacant of homes.
The permanent easements were located on Lots 1, 13, 14, 27,
28, 40, 41, 52, and 77 through 86, as well as Outlot A, totaling
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1.486 acres. The temporary construction easements were located
on the same lots and totaled 1.654 acres.

Neither the necessity of the taking nor the authority to take
the property was disputed. The amount of compensation was
the sole issue. The county court appointed three disinterested
appraisers to assess the damages Liberty would sustain by
reason of the acquisition of the permanent and temporary ease-
ments. After reviewing and inspecting the lots in question, the
appraisers filed an award in the county court for Douglas County
in the amount of $55,000 for temporary and permanent easement
rights acquired by MUD through condemnation. The apprais-
ers found that the permanent easements resulted in damages of
$37,500 and that the temporary construction easements resulted
in damages of $17,500.

Liberty timely filed with the county court its notice of intent
to appeal the award of the appraisers to the district court.
Liberty also filed with the county court a certificate of service
stating that it had served MUD’s assistant general counsel
with a copy of the notice of appeal and a praecipe for tran-
script. The signature of Liberty’s attorney was on the certificate
of service.

The case was tried to a jury, and on November 6, 20006, the
district court for Douglas County entered judgment on the ver-
dict. On the same day, the case was mistakenly dismissed via an
“Order of Dismissal on Progression.” On November 13, Liberty
moved for prejudgment interest, attorney fees, and witness fees.
MUD moved for a new trial. Presumably, neither party knew
that the case had been dismissed. When Liberty realized this
fact, it moved to set aside the dismissal. On January 3, 2007,
the district court vacated the order of dismissal and reinstated
the case. The court noted that the dismissal had been made by a
different judge and that the dismissal was based on ‘“‘an incorrect
computer calendar in the Clerk’s Office.”

On April 3 and 24, 2007, the district court awarded attorney
fees, witness fees, and prejudgment interest to Liberty. MUD’s
motion for new trial was overruled, and it appealed on May 18.
On October 17, the Court of Appeals summarily dismissed the
cause for lack of a final order.
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2. JURISDICTIONAL ANALYSIS
Before proceeding to the merits, we address the jurisdictional
issue decided by the Court of Appeals and a jurisdictional issue
raised by MUD on appeal.

(a) Court of Appeals Jurisdictional Issue

The parties agree that the Court of Appeals erroneously dis-
missed the appeal for lack of a final order. However, because the
parties cannot confer jurisdiction upon this court by either acqui-
escence or consent, we review the issue of jurisdiction below.
See Cummins Mgmt. v. Gilroy, 266 Neb. 635, 667 N.W.2d
538 (2003).

In its petition for further review, MUD asserted that the
Court of Appeals erred in concluding the district court did
not have jurisdiction when it entered judgment on the jury
verdict. The progression order which dismissed the case was
dated November 1, 2006. The verdict of the jury was delivered
November 2. Both of these orders were file stamped November
6. Because neither order was effective until it was file stamped
by the clerk of the district court, both orders were effective on
November 6. In the absence of a showing to the contrary, we
conclude that the district court had jurisdiction at the time it
entered the jury verdict. To conclude that the court dismissed
the case and then entered the jury verdict would create an
anomaly. It would be an odd and unjust result if a jury verdict
was not entered because another judge had erroneously dis-
missed the case before the verdict could be entered. In the case
at bar, the order of dismissal was an error by a judge who was
unfamiliar with the fact that the case had recently been tried and
a verdict entered.

The district court did not enter any other judgments or
orders before it formally reinstated the case on January 3, 2007.
Therefore, all orders from which MUD’s appeal was taken were
properly entered by the district court. Accordingly, the decision
of the Court of Appeals which dismissed MUD’s appeal pursu-
ant to Neb. Ct. R. of Prac. 7A(2) (rev. 2001) is reversed. We
conclude that MUD’s notice of appeal was timely and that we
have jurisdiction of the matter.
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(b) District Court Jurisdictional Issue

MUD claims that Liberty did not properly perfect its appeal
from the award in the Douglas County Court. MUD raised the
issue in its reply brief before this court.

On December 12, 2002, Liberty filed a notice of appeal in
the Douglas County Court from the appraisers’ $55,000 award.
Attached to this notice was a certificate of service. MUD claims
that Liberty did not correctly file a proof of such service as
required by Neb. Rev. Stat. § 76-715.01 (Reissue 2003) and
that, therefore, the district court did not acquire jurisdiction of
the appeal.

The manner of perfecting an appeal to the district court from
an award by appraisers in a condemnation proceeding is gov-
erned by § 76-715.01, which provides:

The party appealing from the award for assessment of
damages by the appraisers in any eminent domain action
shall, within thirty days of the filing of the award, file a
notice of appeal with the court, specifying the parties tak-
ing the appeal and the award thereof appealed from, and
shall serve a copy of the same upon all parties bound by
the award or upon their attorneys of record. Service may
be made by mail, and proof of such service shall be made
by an affidavit of the appellant filed with the court within
five days after the filing of the notice stating that such
notice of appeal was duly mailed or that after diligent
search the addresses of such persons or their attorneys of
record are unknown.

(Emphasis supplied.)

Liberty timely filed a notice of appeal in the Douglas County
Court. However, instead of an affidavit as proof of service of the
notice of appeal, Liberty filed a “Certificate of Service.” MUD
claims the failure to file an affidavit as proof of service of the
notice was jurisdictional and that Liberty therefore did not per-
fect its appeal to the district court.

MUD argues that Wooden v. County of Douglas, 16 Neb. App.
336, 744 N.W.2d 262 (2008), controls this jurisdictional ques-
tion. We disagree. In Wooden v. County of Douglas, 275 Neb.
971, 751 N.W.2d 151 (2008), the issue was whether the timely
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filing of the affidavit of proof of service was necessary to vest
the district court with jurisdiction of the condemnation appeal.
The Court of Appeals had concluded that the timely filing of
such affidavit was jurisdictional. We reversed because we con-
cluded that the timely filing of such an affidavit was directory
and, therefore, not jurisdictional. In the case at bar, the notice of
appeal was timely filed and the proper parties were served with
the notice of appeal.

Having determined that all lower courts and appellate courts
were properly vested with jurisdiction, we proceed to the merits
of the appeal before us.

IV. ASSIGNMENTS OF ERROR
MUD claims the district court erred (1) in failing to limit
evidence of damages to the difference in the fair market value
before and after the taking, (2) in allowing Liberty’s expert to
testify without proper foundation, and (3) in denying MUD’s
motion for new trial.

V. FACTS REGARDING MERITS OF APPEAL

Installation of water mains on the subject property com-
menced March 31, 2003. Construction of both the 42- and the
54-inch water mains was completed no later than September
30. MUD’s engineer testified that except on Lot 1, the 54-
inch water main that ran along Ranch View Drive was located
entirely in the public right-of-way and that the 42-inch water
main was located both on the private easement and the public
right-of-way.

David Broekemeier (hereinafter Broekemeier), a co-owner of
the development, testified that out of 110 lots in the subdivision,
he had 68 lots contracted for sale at the time of the taking and
that subsequently, only 18 closed. He attributed the failure to sell
the 50 lots to the easements. He stated that the average price for
those lots was $60,000 and that he had sold only 31 lots since
the taking. Broekemeier also testified the development had been
held up by MUD’s failure to service the area with 8-inch water
mains. Broekemeier claimed he could not sell the lots without
water, because the power company would not service the area
before the water mains were in place.
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Ason Okoruwa, a certified appraiser, testified on behalf of
Liberty. On direct examination, Okoruwa stated that he had
determined the market value for the lots in the subdivision
before the easements were taken. He testified that in this particu-
lar case, the installation of the water mains vastly affected the
market value of the lots on which the water mains were located,
as well as adjoining lots. He ascertained the effect on the lots
from “research” and from talking to Broekemeier, who indicated
that he lost 50 presales as soon as the purchasers became aware
of the water mains.

Okoruwa testified that given Liberty could not sell those lots,
he had to estimate what were the damages caused by the taking.
If there was a low market value for residential lots, the high-
est and best use changed. He concluded that before the taking
of the easements, the highest and best use of the property was
residential, and that afterward, it became recreational, park, or
open space. He then subtracted the recreational value of the lots
from their residential value, and the difference was his estimate
of damages.

The record indicates Okoruwa testified that the damages to
the property actually taken by the permanent easements were
$206,000. He opined that the damages to the balance of the lots
upon which the easements were located were $892,000. Thus,
according to Okoruwa, the total damages to the lots upon which
the easements were located were $1,098,000.

Okoruwa then testified to the damages to the lots directly
adjacent to the permanent easements. The before value of the
lots directly adjacent to the lots with permanent easements
was $657,000. He opined their value after the easements was
$89,000. This amount reflected a difference of $568,000, which
Okoruwa stated was the damages caused to the lots that were
adjacent to the permanent easements.

Okoruwa then gave his opinion as to the damages caused
by the temporary easements. He stated that because of the
temporary construction easements, Liberty could not sell any
of the lots for at least 1 year. He proceeded to determine what
he considered was the appropriate rental rate for the lots in the
subdivision because they could not be sold. He concluded that
the reasonable rental rate, or rate of return, for 1 year on the
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land was 15 percent. This rate applied to the value of all the lots
that were off the market for at least 1 year, which, according to
Okoruwa, was the entire subdivision. Okoruwa testified that the
value before the construction of the temporary easements was
$2,159,000 and that the value after was $1,877,000. The dif-
ference of $282,000 was the amount he attributed as damages
to the subdivision for being taken out of the market for at least
1 year.

MUD objected to Okoruwa’s testimony on the basis of foun-
dation, arguing that Okoruwa was relying on statements made
to him about effects and events that took place after the taking.
MUD’s objections were overruled.

Okoruwa was then asked to total all the damages about
which he testified. He was directed to exclude from his total the
amount of any damage that might have been calculated for lots
to the south of those described in his testimony. He stated that
the damages were $2,418,000. He opined this was the sum that
should be awarded to Liberty to compensate it for the takings.
MUD’s objection based on lack of proper and sufficient founda-
tion was overruled.

Thomas Stevens, an appraiser for MUD, testified that the
highest and best use of Liberty’s property was single-family
residential. He stated that in his 40 years of experience in the
appraisal business, he had not seen an impact on valuation of
a property due to the presence of a water main. He valued the
permanent easements at $32,500 and the temporary easements
at $17,500.

VI. ANALYSIS

[5-7] The measure of damages for the taking of an ease-
ment is the difference between the reasonable market value of
the property before and after the taking of the easement. In re
Petition of Omaha Pub. Power Dist., 268 Neb. 43, 680 N.W.2d
128 (2004). Damages for the taking of a permanent easement
and a temporary construction easement are measured as of the
date of taking. See Langenheim v. City of Seward, 200 Neb. 740,
265 N.W.2d 446 (1978). The date for determining valuation and
damages in eminent domain proceedings is the date the condem-
nor files its petition in condemnation in the county court. See
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Platte Valley Public Power & Irr. Dist. v. Armstrong, 159 Neb.
609, 68 N.W.2d 200 (1955).

The basis for Liberty’s evidence concerning its measure of
damages was Broekemeier’s testimony that prior to the condem-
nation, Liberty had 68 lots sold and that after the condemnation,
it lost 50 sales. MUD claims that the district court erred in
allowing such evidence because it was irrelevant to the proper
measure of damages. It claims that the record contains numerous
instances where the court allowed evidence regarding the market
value of the property which was not computable as of October 2,
2002, the date MUD filed its petition for condemnation.

MUD argues that Okoruwa’s testimony lacked sufficient
foundation because it relied upon Broekemeier’s assertion that
he lost 50 presales after the condemnation. It argues that the
loss of sales was irrelevant and that the district court abused its
discretion in allowing this testimony.

MUD also asserts that the district court erred by admitting
evidence of damages to the lots not affected by the easements.
Liberty claimed that the sale of lots in the entire subdivision
was adversely affected due to the installation of the water mains.
Okoruwa testified regarding damages to lots adjacent to the lots
with easements.

Okoruwa stated that the before value of the lots directly adja-
cent to the lots with the permanent easements was $657,000 and
that their value after the taking was $89,000. He calculated the
damages related to the difference in market value before and
after the taking of lots adjacent to the easements at $568,000.
This was despite the fact that five of these lots (Lots 2, 12, 15,
16, and 29) had been sold for full value at the time of the pro-
ceedings and none of the easements touched these lots.

[8,9] It is fundamental that the plaintiff’s burden to prove the
nature and amount of its damages cannot be sustained by evi-
dence which is speculative and conjectural. Clearwater Corp. v.
City of Lincoln, 202 Neb. 796, 277 N.W.2d 236 (1979).

There are three generally accepted approaches used for
the purpose of valuing real property in eminent domain
cases: (1) the market data approach, or comparable sales
method, which establishes value on the basis of recent
comparable sales of similar properties; (2) the income, or
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capitalization of income, approach, which establishes value
on the basis of what the property is producing or is capable
of producing in income; and (3) the replacement or repro-
duction cost method, which establishes value upon what it
would cost to acquire the land and erect equivalent struc-
tures, reduced by depreciation. Each of these approaches is
but a method of analyzing data to arrive at the fair market
value of the real property as a whole.

Walkenhorst v. State, 253 Neb. 986, 991, 573 N.W.2d 474,

480 (1998).

[10] For the testimony of an expert or lay witness to be
admissible on the question of market value of real estate, the
witness must be familiar with the property in question and the
state of the market. Id. Okoruwa purported to testify to the
before and after values of lots subject to the easements using the
market data and comparable sales methods. However, the record
reflects that his testimony did not meet the necessary founda-
tional requirements concerning the effect that the easements had
on the value of the lots.

Okoruwa testified that the installation of the water mains
“vastly affected the market values” of the lots. He stated he
obtained that information from Broekemeier and “[f]rom
research.” Broekemeier told Okoruwa that 50 sales were lost as
soon as purchasers became aware of the water mains and that
Liberty had sold only 31 lots in the 4 years since the taking.
Okoruwa attributed the failure of the sales to the easements.

Okoruwa did not set forth the method or “research” he
used to determine the value of the lots subject to the taking.
His basis for determining that the highest and best use of the
lots had changed from residential to recreational was because
Broekemeier had lost presales. Because Broekemeier could not
sell these lots, Okoruwa concluded that the lost sales were
caused by the easements.

When asked how he estimated the damage, Okoruwa said
that if there was a low market for residential lots, the highest
and best use changed. Because there was a low market for these
lots, he stated the use of the lots changed from residential to
recreational or open space. His foundation for this opinion was
Broekemeier’s claim that he had lost some 50 contracts. There
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was no evidence that Okoruwa had researched any comparable
properties subject to similar easements or conducted any market
data analysis of the highest and best use of similar properties.

Moreover, Okoruwa did not testify that he had confirmed with
any of the alleged prepurchasers that the contracts were actu-
ally lost due to the easements. On cross-examination, Okoruwa
admitted that he “did not find comparable sales with aqueducts
on them” and that he did not rely on any studies or publications
relating to water mains to determine Liberty’s damages. He con-
cluded that the lots adjacent to the lots with easements changed
in value from residential to recreational. Therefore, he valued all
of these lots as recreational. He had no comparable sales for this
change in valuation.

Okoruwa also concluded that because of the temporary con-
struction easements, Broekemeier could not sell all the lots for at
least 1 year. Okoruwa relied on this fact to determine the dam-
age from the temporary easements. Since the lots could not be
sold for at least 1 year, he computed a reasonable rate of return
on the property at 15 percent. He applied this computation to
the entire subdivision. Over MUD’s objection, the district court
permitted Okoruwa to testify that the rental value of the property
before the temporary easements was $2,159,000 and the value
after was $1,877,000—a difference of $282,000.

[11] When real property is temporarily taken by eminent
domain, the value of compensation is determined by one of sev-
eral methods: (1) ascertaining the value of the property for the
period it is held by the condemnor, (2) ascertaining the differ-
ence in the value of the property before and after the taking, or
(3) looking at the fair market rental value of the property during
the time it was taken. 4 Julius L. Sackman, Nichols on Eminent
Domain § 12E.01[1] (rev. 3d ed. 2007), citing David Schultz,
The Price is Right! Property Valuation for Temporary Takings,
22 Hamline L. Rev. 281 (1998).

Okoruwa concluded that because of the temporary construc-
tion easement, Liberty could not sell those lots and that those
lots could not be marketed for at least 1 year. He proceeded
to determine what he opined as the appropriate rental rate for
those lots because they could not be sold. He concluded that a
reasonable rate of return of 15 percent applied to the value of
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all the lots that could not be sold, which was basically the whole
subdivision. Over MUD’s objection, Okoruwa stated: “The value
before was $2,159,000, and the value after, $1,877,000, and the
difference [$]282,000.” This was “[t]he damage to the subdivi-
sion for taking out the whole subdivision from the market for at
least one year.”

The evidence was undisputed that the temporary construction
easements were located on only the 19 lots that were subject to
the permanent easements. However, applying a rate of return for
the whole subdivision was the equivalent of claiming the whole
subdivision was part of the temporary easement, which, in fact,
involved only 1.654 acres.

The valuation of permanent easements is a difficult task, and
the valuation of temporary easements is even more difficult. See
9 Patrick J. Rohan & Melvin A. Reskin, Nichols on Eminent
Domain § G32.08[1][a] (rev. 3d ed. 2007). In the case at bar,
Okoruwa attempted to value the temporary easements in terms
of a rate of return for the entire property based upon rental value
of the property before and after the temporary easements. In
effect, he opined that the damages for the temporary taking of
19 lots for the temporary construction easements was $282,000.
We conclude that it was error for the district court to allow
such testimony.

On direct examination, Okoruwa was asked to calculate the
total of all damages about which he had testified. He opined that
the total damages were $2,418,000. This was despite the fact
that the damages he testified to on direct examination totaled
only $1,948,000. Over MUD’s objection as to proper and suf-
ficient foundation, Okoruwa stated that this amount should be
awarded to Liberty to compensate it for the takings.

[12,13] Generally, evidence as to the sale of comparable prop-
erty is admissible as evidence of market value, provided there
is adequate foundation to show the evidence is material and
relevant. Wear v. State of Nebraska, 215 Neb. 69, 337 N.W.2d
708 (1983), citing Clearwater Corp. v. City of Lincoln, 202 Neb.
796, 277 N.W.2d 236 (1979). The foundation evidence should
show the time of the sale, the similarity or dissimilarity of mar-
ket conditions, the circumstances surrounding the sale, and other
relevant factors affecting the market conditions at the time. Id.
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Whether properties, the subject of other sales, are sufficiently
similar to the property condemned to have some bearing on the
value under consideration, and to be of aid to the jury, must
necessarily rest largely in the sound discretion of the trial court.
Wear v. State of Nebraska, supra, citing Langfeld v. Department
of Roads, 213 Neb. 15, 328 N.W.2d 452 (1982).

Okoruwa’s opinions lacked sufficient foundation, and the
district court abused its discretion in admitting Okoruwa’s
testimony. Except for Lot 1, which had an additional 50-foot
easement, the permanent easements were 20 to 25 feet in width
on each lot and totaled 1.486 acres. The temporary construc-
tion easements were 20 to 30 feet in width and totaled an
additional 1.654 acres. Okoruwa’s conclusion that the ease-
ments changed the highest and best use of the property from
residential to recreational was without sufficient foundation.
His testimony as to Liberty’s damages was therefore specula-
tive and conjectural.

VII. CONCLUSION
The order of the Court of Appeals that dismissed the appeal is
reversed. The trial court erred in admitting Okoruwa’s testimony.
We therefore reverse the judgment and remand the cause for a
new trial. Liberty’s motion for attorney fees is denied, and its
cross-appeal is dismissed.
REVERSED AND REMANDED FOR A NEW TRIAL.

STATE OF NEBRASKA, APPELLEE AND CROSS-APPELLANT, V.
JouN C. EPTING, SR., APPELLANT AND CROSS-APPELLEE.
751 N.W.2d 166

Filed July 3, 2008.  No. S-07-886.

1. Statutes: Appeal and Error. Statutory interpretation presents a question of
law, and an appellate court resolves such issues independently of the lower
court’s conclusions.

Appeal from the District Court for Lincoln County:
Joun P. MurpHy, Judge. Reversed and remanded for further
proceedings.
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Patrick B. Hays, Lincoln County Public Defender, for
appellant.

Jon Bruning, Attorney General, and George R. Love for
appellee.

Heavican, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

WRIGHT, J.
NATURE OF CASE

This case is before the court styled as a new direct appeal
arising from a motion for postconviction relief. Without con-
ducting an evidentiary hearing, the district court for Lincoln
County entered an order granting John C. Epting, Sr., a new
direct appeal. We conclude that the district court erred in order-
ing postconviction relief.

SCOPE OF REVIEW
[1] The dispositive procedural issues presented by the State’s
cross-appeal arise under the Nebraska Postconviction Act, Neb.
Rev. Stat. §§ 29-3001 to 29-3004 (Reissue 1995). Statutory
interpretation presents a question of law, and an appellate court

resolves such issues independently of the lower court’s conclu-
sions. State v. Jim, 275 Neb. 481, 747 N.W.2d 410 (2008).

FACTS

On December 19, 2005, an information was filed in the
district court for Lincoln County, charging Epting with second
degree murder and use of a deadly weapon to commit a felony.
Epting subsequently entered a plea of no contest to an amended
information charging him with manslaughter and first degree
assault. The court sentenced Epting to a term of imprisonment
of 15 to 20 years for his manslaughter conviction and a term of
10 to 20 years for his first degree assault conviction.

Epting, acting pro se, filed a verified motion for postconvic-
tion relief, alleging that his “trial counsel did not file a notice
of appeal nor advise his client that an appeal could be taken
form [sic] the pleading proceeding and conviction.” On July
17, 2007, the district court, without conducting an evidentiary
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hearing, entered an order finding that “based on the allegations
contained in the motion[,] there may have been a denial of the
right to counsel on a direct appeal.” It granted Epting relief in
the form of a new direct appeal. Epting subsequently filed this
appeal on August 15.

The State filed a praecipe for a bill of exceptions and a tran-
script for any proceedings or filings on or after July 9, 2007,
the date Epting filed his motion for postconviction relief. The
court reporter certified that no record of any proceedings or fil-
ings was made on the dates specified, other than Epting’s July 9
motion and the district court’s July 17 order.

ASSIGNMENTS OF ERROR
Epting proceeds as if he were before this court on a direct
appeal. On cross-appeal, the State claims the district court erred
in granting postconviction relief without first conducting an
evidentiary hearing and making findings of fact and conclusions
of law.

ANALYSIS

The issue is whether a district court may grant postconviction
relief without first conducting a hearing. We have previously
determined this issue in State v. Jim, supra, where we set forth
the procedural requirements that the parties and the court must
follow under the Nebraska Postconviction Act. “Unless the
motion and the files and records of the case show . . . that the
prisoner is entitled to no relief, the court shall . . . grant a prompt
hearing thereon, determine the issues[,] and make findings of
fact and conclusions of law with respect thereto.” § 29-3001. See
State v. Jim, supra.

The record includes the bill of exceptions from Epting’s
trial but none from an evidentiary hearing before the district
court regarding postconviction. We have only Epting’s verified
motion for postconviction relief and the district court’s order in
the postconviction record granting a new direct appeal. Because
there was no evidentiary hearing as required, we cannot conduct
a meaningful review of the postconviction proceedings before
the district court.

If the district court grants an evidentiary hearing in a post-
conviction proceeding, it is obligated to determine the issues
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and make findings of fact and conclusions of law with respect
thereto. State v. Jim, 275 Neb. 481, 747 N.W.2d 410 (2008).

CONCLUSION
The district court erred in granting Epting a new direct appeal
without holding an evidentiary hearing. This is not permitted by
the Nebraska Postconviction Act and constitutes reversible error.
Thus, we reverse the judgment of the district court and remand
the cause for further proceedings.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

DANIEL J. NIEMOLLER, APPELLANT, V.
CITY OF PAPILLION, APPELLEE.
752 N.w.2d 132

Filed July 3, 2008.  No. S-07-893.

1. Statutes: Appeal and Error. Statutory interpretation is a question of law, which an
appellate court resolves independently of the trial court.

2. Statutes. Statutory language is to be given its plain and ordinary meaning.

3. Statutes: Appeal and Error. An appellate court will not resort to interpre-
tation to ascertain the meaning of statutory words which are plain, direct,
and unambiguous.

4. Statutes. A court must attempt to give effect to all parts of a statute, and if it
can be avoided, no word, clause, or sentence will be rejected as superfluous
or meaningless.

5. Constitutional Law: Appeal and Error. A constitutional issue not presented to or
passed upon by the trial court is not appropriate for consideration on appeal.

Appeal from the District Court for Sarpy County: WiLLIAM B.
ZASTERA, Judge. Affirmed.

Leanne A. Gifford, of Scheldrup, Blades, Schrock, Sand &
Aranza, P.C., for appellant.

Michaelle L. Baumert and Monica K. Hoppe, of Husch,
Blackwell & Sanders, L.L.P., for appellee.
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STEPHAN, J.

The issue presented in this appeal is whether compliance
with the claim requirement of Neb. Rev. Stat. § 16-726 (Reissue
1997) is a condition precedent to an action against a city of the
first class under the Nebraska Wage Payment and Collection
Act (NWPCA), Neb. Rev. Stat. §§ 48-1228 to 48-1232 (Reissue
2004). We conclude that it is.

BACKGROUND

Daniel J. Niemoller commenced this action against the City
of Papillion, Nebraska, in the district court for Sarpy County
on February 23, 2007. He alleged that he was an employee of
the city until August 11, 2006, and that the city had failed to
compensate him for certain wages earned prior to the termina-
tion of his employment. In his complaint, Niemoller alleged
that he served notice of his claim on the city on or about
December 4, 2006.

The city denied this allegation and affirmatively alleged that
Niemoller failed to comply with the procedural prerequisites of
§ 16-726. That statute applies to cities of the first class, and pro-
vides in part that “[a]s a condition precedent to maintaining an
action for a claim, other than a tort claim as defined in section
13-903, the claimant shall file such claim within ninety days of
the accrual of the claim in the office of the city clerk.”

After filing its answer, the city moved for summary judg-
ment. At a hearing on its motion, the city offered and the court
received an affidavit of the city clerk stating that Niemoller had
never filed a claim for unpaid wages with her office. The court
also received the affidavit of Dan Hoins, the city administrator.
Hoins averred that Papillion was a city of the first class and
that on December 4, 2006, he received a letter from Niemoller’s
attorney, asserting a claim for unpaid sick leave alleged to con-
stitute “wages” under the NWPCA. Hoins further averred that
he did not provide a copy of the letter to the city clerk and that
the “offices of the Papillion City Administrator and the Papillion
City Clerk are separate offices with different responsibilities.”
In opposition to the motion, Niemoller offered and the court
received Hoins’ deposition; a copy of Niemoller’s attorney’s
letter to Hoins dated December 1, 2006, asserting his unpaid



42 276 NEBRASKA REPORTS

wage claim; and a letter from the city’s insurance administrator
denying coverage for Niemoller’s claim. In his deposition, Hoins
testified that the city clerk is one of his subordinates but does not
report directly to him.

The district court granted the city’s motion for summary
judgment. The court determined that Niemoller was required by
§ 16-726 to file his claim with the city clerk within 90 days of its
accrual and that his attorney’s letter to the city administrator did
not satisfy this requirement. Accordingly, the court dismissed
Niemoller’s complaint. He perfected this timely appeal, which
we moved to our docket pursuant to our statutory authority to
regulate the caseloads of the appellate courts of this state.!

ASSIGNMENTS OF ERROR

Niemoller assigns, restated and consolidated, that the dis-
trict court erred in (1) granting the city’s motion for summary
judgment, (2) finding he had to comply with § 16-726 in
order to bring his NWPCA lawsuit, (3) failing to find that he
substantially complied with § 16-726, and (4) failing to find
that § 16-726 is unconstitutional under the Nebraska and U.S.
Constitutions because it violates his equal protection rights, it
is special legislation, it impairs his access to the courts, and it
violates his substantive and procedural due process rights.

STANDARD OF REVIEW
[1] Statutory interpretation is a question of law, which an
appellate court resolves independently of the trial court.?

ANALYSIS

WHAT DoEs § 16-726 REQUIRE?
[2-4] Statutory language is to be given its plain and ordinary
meaning.® An appellate court will not resort to interpretation to
ascertain the meaning of statutory words which are plain, direct,

! See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995).

2 Clark v. Clark, 275 Neb. 276, 746 N.W.2d 132 (2008); In re Ervin W.
Blauhorn Revocable Trust, 275 Neb. 256, 746 N.W.2d 136 (2008).

3 In re Ervin W. Blauhorn Revocable Trust, supra note 2; Zach v. Nebraska
State Patrol, 273 Neb. 1, 727 N.W.2d 206 (2007).
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and unambiguous.* A court must attempt to give effect to all
parts of a statute, and if it can be avoided, no word, clause, or
sentence will be rejected as superfluous or meaningless.” Section
16-726 provides:

All liquidated and unliquidated claims and accounts pay-
able against a city of the first class shall: (1) Be presented
in writing; (2) state the name and address of the claimant
and the amount of the claim; and (3) fully and accurately
identify the items or services for which payment is claimed
or the time, place, nature, and circumstances giving rise to
the claim.

As a condition precedent to maintaining an action for a
claim, other than a tort claim as defined in section 13-903,
the claimant shall file such claim within ninety days of the
accrual of the claim in the office of the city clerk.

The city clerk shall notify the claimant or his or
her agent or attorney by letter mailed to the claimant’s
address within five days if the claim is disallowed by the
city council.

No costs shall be recovered against such city in any
action brought against it for any claim or for any claim
allowed in part which has not been presented to the city
council to be audited, unless the recovery is for a greater
sum than the amount allowed with the interest due.

In this case, we are concerned with the second and fourth
paragraphs of the statute. The plain language of the second
paragraph states that filing a claim with the city clerk within
90 days of its accrual is a condition precedent to maintaining
an action on the claim. We held in Crown Products Co. v. City
of Ralston® that this language establishes a “procedural prec-
edent to commencement of a claim” and that noncompliance
is a defense which may be asserted by the city in a subsequent
action. But Niemoller argues that the fourth paragraph of the

4 1d.

5 Zach v. Nebraska State Patrol, supra note 3; Gilbert & Martha Hitchcock
Found. v. Kountze, 272 Neb. 251, 720 N.W.2d 31 (2006).

% Crown Products Co. v. City of Ralston, 253 Neb. 1, 6, 567 N.W.2d 294, 297
(1997).
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statute contemplates an alternative procedure whereby “a claim-
ant may file suit without having presented a claim to the city,”
with the only consequence being “forfeiture of recovering court
costs on a successful claim.”” The city counters that although
“the cost provision contained in the fourth paragraph of the
statute is not entirely clear as to when costs may be awarded in
actions against cities, the ambiguity in the fourth sentence does
not erase the certainty of the previous sentences.”® We agree that
the fourth paragraph of the statute creates an ambiguity, and we
therefore consult legislative history to ascertain the intent of
the Legislature.’

All four paragraphs of the current statute were included in
1990 Neb. Laws, L.B. 1044. The previous version of the statute
required that certain claims against a city of the first class must
be filed with the city clerk, but did not specify a time limit for
such filing."” The principal introducer of L.B. 1044 stated that
the purpose of the bill was to “improve the procedure” by pro-
viding a “specified time” for filing of claims with cities of the
first class.'"! After the bill was advanced by the Committee on
Urban Affairs, its chairman stated on the floor that the “principle
substantial change” in L.B. 1044 was “the requirement that a
claimant file a claim within 90 days of accrual of the claim with
the city clerk as a condition precedent to maintain [an] action
for the claim.”'? The legislative history is silent as to the fourth
paragraph of the current § 16-726. Given the clarity in which the
90-day filing requirement is expressed in the second paragraph
of the statute and its significance as reflected in the legislative
history, we are unwilling to read the fourth paragraph of the
statute as negating or providing an alternative to the require-
ment that a timely claim must be filed with the city clerk as a

7 Brief for appellant at 12, 14.
8 Brief for appellee at 14.

° See, Knapp v. Village of Beaver City, 273 Neb. 156, 728 N.W.2d 96 (2007);
Zach v. Eacker, 271 Neb. 868, 716 N.W.2d 437 (2006).

10°§ 16-726 (Reissue 1987).

" Committee on Urban Affairs Hearing, 91st Leg., 2d Sess. 59 (Jan. 23,
1990).

12 Floor Debate, 91st Leg., 2d Sess. 9294 (Feb. 7, 1990).
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“condition precedent” to maintaining an action on the claim.
We therefore adhere to our holding in Crown Products Co. that
noncompliance with the filing requirement of § 16-726 may be
asserted as a defense in an action to recover on a claim against a
city of the first class. The city did so in this case, and we there-
fore examine the merit of its position.

Dip NIEMOLLER SUBSTANTIALLY CoMpPLY WITH § 16-7267?

Niemoller offered no evidence to contradict the statement
in the city clerk’s affidavit that “Niemoller has never filed a
claim with the Papillion City Clerk’s office asserting a wage
claim against the City for unused sick leave related to his past
employment.” Instead, he argues that his claim letter submit-
ted to the city administrator constituted substantial compliance
with § 16-726.

The filing requirement imposed by § 16-726 is analogous
to that of the Political Subdivisions Tort Claims Act,"” in that
both constitute a “procedural precedent” to commencement of
a judicial action.!* In those cases, we have applied a substantial
compliance analysis when there is a question about whether
the content of the required claim meets the requirements of the
statute.'”> However, we have expressly and repeatedly held that
if the notice is not filed with the person designated by statute
as the authorized recipient, a substantial compliance analysis is
not applicable.'® We reach the same conclusion here. Because
Niemoller did not file a claim with the city clerk, he did not
comply with § 16-726.

13 Neb. Rev. Stat. §§ 13-901 to 13-926 (Reissue 1997 & Cum. Supp. 2006).
14§ 13-905; Crown Products Co. v. City of Ralston, supra note 6.

15 Chicago Lumber Co. v. School Dist. No. 71, 227 Neb. 355, 417 N.W.2d 757
(1988).

16 Estate of McElwee v. Omaha Transit Auth., 266 Neb. 317, 664 N.W.2d
461 (2003); Schoemaker v. Metropolitan Utilities Dist., 245 Neb. 967, 515
N.W.2d 675 (1994); Willis v. City of Lincoln, 232 Neb. 533, 441 N.W.2d 846
(1989).
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CONSTITUTIONAL ISSUES

[S5] A constitutional issue not presented to or passed upon by
the trial court is not appropriate for consideration on appeal.!” In
this case, the district court did not address the constitutionality
of § 16-726, and the record does not reflect that it was presented
with any constitutional issue. Niemoller did not challenge the
constitutionality of § 16-726 in his complaint, and there is
no indication that he sought leave to amend his complaint in
order to raise the issue after the city asserted its noncompli-
ance defense.

Prior to the hearing on the city’s motion for summary judg-
ment, Niemoller’s counsel filed a “Notice of Service” stating
“Iplursuant to Neb. Rev. Stat. § 25-21,159, [Niemoller] has
served Notice on the Attorney General of Nebraska of his
intent to argue that Neb. Rev. Stat. § 16-726 is unconstitu-
tional.” The statute cited in this notice is a part of the Uniform
Declaratory Judgments Act as enacted in Nebraska, Neb. Rev.
Stat. §§ 25-21,149 to 25-21,164 (Reissue 1995 & Cum. Supp.
2006), but the record does not reflect that Niemoller ever sought
declaratory relief in this action. More importantly, the record
does not reflect which, if any, of the constitutional arguments
asserted in this appeal were actually presented to the district
court. There was no mention of constitutional issues in the
evidentiary portion of the summary judgment hearing, and the
ensuing arguments were made off the record.

Because the record does not reflect that the constitutional
issues asserted in this appeal were presented to or passed upon
by the district court, we do not address them.

CONCLUSION
For the reasons discussed, we conclude that the district court
did not err in granting the city’s motion for summary judgment
and dismissing the action. We therefore affirm the judgment of
the district court.
AFFIRMED.

7 Mason v. City of Lincoln, 266 Neb. 399, 665 N.W.2d 600 (2003); K N
Energy v. Village of Ansley, 266 Neb. 164, 663 N.W.2d 119 (2003).
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Heavican, C.J., WRIiGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

WRIGHT, J.
I. NATURE OF CASE

Based upon administrative license revocations for driving
under the influence of alcohol, the director of the Department of
Motor Vehicles (DMV) disqualified Heath K. Arterburn, Daniel
J. Soucie, Eric W. Nejezchleb, and Paul R. Shafer (collectively
Appellees) from holding commercial driver’s licenses for 1
year pursuant to Neb. Rev. Stat. § 60-4,168 (Cum. Supp. 2006).
Appellees entered pleas in bar to criminal charges pending for
driving under the influence. The county court overruled the
pleas, but the district court reversed. It held that the disqualifica-
tion of Appellees from holding commercial driver’s licenses was
a criminal proceeding and that further prosecution of Appellees
for driving under the influence constituted double jeopardy. The
issue is whether the Legislature’s intent in enacting § 60-4,168
was to create a criminal or civil sanction.

II. SCOPE OF REVIEW
[1,2] Statutory interpretation presents a question of law. In re
Estate of Cooper, 275 Neb. 297, 746 N.W.2d 653 (2008). On
questions of law, a reviewing court has an obligation to reach
its own conclusions independent of those reached by the lower
courts. State v. Howell, 254 Neb. 247, 575 N.W.2d 861 (1998).

III. FACTS
Appellees were arrested for driving under the influence of
alcohol. Complaints were filed in the county court for Adams
County, charging Appellees with driving under the influence.
Appellees were subjected to administrative license revocation
(ALR) proceedings that resulted in 90-day license revocations.
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They appealed the revocations to the district court, which subse-
quently affirmed the revocations.

Each Appellee held a commercial driver’s license. Following
the district court’s decision to affirm the revocations, they
received additional orders from the director disqualifying them
from holding commercial driver’s licenses for 1 year. In issuing
such orders, the director relied upon § 60-4,168.

After these disqualifications, Appellees filed pleas in bar to
the driving under the influence charges pending in the Adams
County Court. They alleged that the State’s criminal prosecution
for driving under the influence placed them twice in jeopardy
for the same offense. The county court overruled the pleas in
bar. Appellees appealed to the Adams County District Court,
which reversed. The district court concluded that the language
of § 60-4,168, when imposing the 1-year commercial driver’s
license disqualification, “constitute[d] a criminal conviction”
and, therefore, further prosecution of Appellees for driving
under the influence constituted double jeopardy.

IV. ASSIGNMENTS OF ERROR
The State argues that the district court erred (1) in holding
that the Legislature intended the ALR procedure for commercial
license holders to be criminal, (2) in finding that § 60-4,168(7)
makes an ALR a criminal conviction, and (3) in finding that the
pleas in bar should have been sustained.

V. ANALYSIS

Appellees argue that the disqualification of their commercial
driver’s licenses constituted criminal punishment and that their
subsequent prosecution for driving under the influence, which
emanates out of the same factual circumstances, is barred by
the Double Jeopardy Clause of the Fifth Amendment to the U.S.
Constitution. The State disagrees and argues that the sanctions
imposed are civil in nature and that, therefore, double jeopardy
is not implicated.

[3] The Double Jeopardy Clause protects against three dis-
tinct abuses: (1) a second prosecution for the same offense after
acquittal, (2) a second prosecution for the same offense after
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conviction, and (3) multiple punishments for the same offense.
State v. Howell, supra.
Section 60-4,168 provides:

(1) . . . [A] person shall be disqualified from driving a
commercial motor vehicle for one year upon his or her first
conviction . . . for:

(a) Driving a commercial motor vehicle in violation of
section 60-6,196 or 60-6,197 . . . or, beginning September
30, 2005, driving any motor vehicle in violation of section
60-6,196 or 60-6,197 . . ..

(7) For purposes of this section, conviction means an
unvacated adjudication of guilt, or a determination that a
person has violated or failed to comply with the law, in a
court of original jurisdiction or by an authorized adminis-
trative tribunal . . . .

We examine the above statute to determine whether the
Legislature intended the sanctions contained therein to be civil
or criminal.

In State v. Howell, 254 Neb. 247, 575 N.W.2d 861 (1998),
we addressed the question of whether the administrative revoca-
tion of a driver’s license for refusal to submit to a chemical test
constituted punishment such that any subsequent prosecution put
the offender twice in jeopardy. Steven Howell was arrested and
charged with refusal to submit to a chemical test and driving
under the influence. His driver’s license was administratively
revoked by the DMV. After the revocation, he filed a plea in
bar alleging that criminal prosecution for refusal to submit to
a chemical test and for driving under the influence placed him
twice in jeopardy for the same offense. The county court denied
his plea in bar, and he appealed to the district court. The district
court affirmed the county court’s decision, and Howell appealed
to this court.

We affirmed the district court’s decision, holding that the
administrative revocation of a person’s driver’s license for refus-
ing to submit to a chemical test was not “punishment” that
could raise a double jeopardy bar to a criminal prosecution. We
applied the analysis of multiple punishments under the Double
Jeopardy Clause as set out in United States v. Ward, 448 U.S.
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242,100 S. Ct. 2636, 65 L. Ed. 2d 742 (1980), supplemented by
Kennedy v. Mendoza-Martinez, 372 U.S. 144, 83 S. Ct. 554, 9
L. Ed. 2d 644 (1963), and reaffirmed in Hudson v. United States,
522 U.S. 93, 118 S. Ct. 488, 139 L. Ed. 2d 450 (1997). In State
v. Howell, 254 Neb. at 251, 575 N.W.2d at 865, we referred to
the analysis as “the two-part Kennedy-Ward analysis, as applied
in Hudson.”

[4] In analyzing whether an ALR for driving under the influ-
ence constitutes punishment for purposes of double jeopardy, the
court must inquire (1) whether the Legislature intended the stat-
utory sanction to be criminal or civil and (2) whether the statu-
tory sanction is so punitive in purpose or effect as to transform
what was clearly intended as a civil sanction into a criminal one.
See State v. Howell, supra. The Double Jeopardy Clause protects
against the imposition of multiple criminal punishments for the
same offense. See Hudson v. United States, supra. It does not
prohibit the imposition of a civil sanction and a criminal punish-
ment for the same act. See id. Whether the Legislature intended
a civil or criminal sanction is a matter of statutory construction.
See id.

1. LEGISLATIVE INTENT

We first determine whether the Legislature intended the
sanction of license revocation to be civil in nature. “‘If so,
we ordinarily defer to the legislature’s stated intent.”” State v.
Howell, 254 Neb. at 252, 575 N.W.2d at 866, quoting Kansas
v. Hendricks, 521 U.S. 346, 117 S. Ct. 2072, 138 L. Ed. 2d
501 (1997).

The Legislature specifically set forth its intent in enact-
ing § 60-4,168, indicating that the purpose of Neb. Rev. Stat.
§§ 60-4,137 to 60-4,172 (Reissue 2004 & Supp. 2005) is to
implement federally mandated requirements and to reduce motor
vehicle accidents, fatalities, and injuries:

The purposes of sections 60-462.01 and 60-4,137 to
60-4,172 are to implement the requirements mandated by
the federal Commercial Motor Vehicle Safety Act of 1986,
49 U.S.C. 31100 et seq., the federal Motor Carrier Safety
Improvement Act of 1999, Public Law 106-159, section
1012 of the federal Uniting and Strengthening America
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by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of 2001, USA PATRIOT Act, 49
U.S.C. 5103a, and federal regulations and to reduce or
prevent commercial motor vehicle accidents, fatalities,
and injuries by: (1) Permitting drivers to hold only one
operator’s license; (2) disqualifying drivers for specified
offenses and serious traffic violations; and (3) strengthen-
ing licensing and testing standards.
Neb. Rev. Stat. § 60-4,132 (Cum. Supp. 2006). Implicit in this
language is the goal of protecting the public from accidents,
fatalities, and injuries involving commercial drivers who are
under the influence of alcohol or drugs.

The Legislature set forth a very similar goal when it enacted
the ALR statutes. See Neb. Rev. Stat. § 60-6,205 (Cum. Supp.
2002), transferred to Neb. Rev. Stat. § 60-498.01 (Reissue 2004).
We have previously interpreted the ALR statutes, concluding
that the Legislature intended to create a civil sanction. See State
v. Howell, 254 Neb. 247, 575 N.W.2d 861 (1998). Accordingly,
because the goal in § 60-4,168 is very similar to that of the ALR
statutes, there is strong evidence that the Legislature intended to
create a civil sanction.

Nevertheless, Appellees argue, and the district court found,
that the word “conviction” as defined in § 60-4,168(7) expressly
demonstrates that the Legislature intended disqualification for
commercial licensees to be a criminal sanction. Appellees claim
that “conviction” means guilty of a criminal offense and that
because § 60-4,168(7) describes a decision of an “authorized
administrative tribunal” as a “conviction,” a subsequent pros-
ecution of Appellees for driving under the influence constitutes
double jeopardy.

Appellees’ argument fails to consider the intent of the com-
mercial driver’s license legislation. The Legislature’s explicit
intent is to reduce or prevent commercial motor vehicle acci-
dents, fatalities, and injuries. See § 60-4,132. The stated purpose
by the Legislature indicates that it intended a civil sanction.

However, the language used by the Legislature in a statute
is not always dispositive. See State v. Howell, supra. See, also,
Kansas v. Hendricks, 521 U.S. at 361 (stating that “a ‘civil
label is not always dispositive’”). A court must also look at the
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structure and design of the statute to determine the Legislature’s
intent. The primary consideration in this regard is the procedural
mechanisms established by the Legislature to enforce the statute.
State v. Howell, supra, citing United States v. Ursery, 518 U.S.
267, 116 S. Ct. 2135, 135 L. Ed. 2d 549 (1996).

[5-7] In our review of § 60-4,168, we are guided by the fol-
lowing principles: The meaning and interpretation of statutes and
regulations are questions of law for which an appellate court has
an obligation to reach an independent conclusion irrespective of
the decision made by the court below. Betterman v. Department
of Motor Vehicles, 273 Neb. 178, 728 N.W.2d 570 (2007). It is
the duty of a court to give a statute an interpretation that meets
constitutional requirements if it can reasonably be done. Hamit
v. Hamit, 271 Neb. 659, 715 N.W.2d 512 (20006), citing State ex
rel. Stenberg v. Moore, 258 Neb. 199, 602 N.W.2d 465 (1999).
When construing a statute, a court must look at the statutory
objective to be accomplished, the problem to be remedied, or
the purpose to be served, and then place on the statute a reason-
able construction which best achieves the purpose of the statute,
rather than a construction defeating the statutory purpose. State
v. Vasquez, 271 Neb. 906, 716 N.W.2d 443 (2006).

A review of the structure, design, and procedural mechanisms
to enforce § 60-4,168 reaffirms that the Legislature intended to
create a civil sanction. In commercial license disqualifications,
the director of the DMV, not a judge, revokes the license based
upon a “conviction” as defined in § 60-4,168(7). If the offender
is aggrieved by the final decision of the director, the party may
appeal to the district court. See Neb. Rev. Stat. § 60-4,105
(Reissue 2004) and § 60-4,170.

A disqualification under § 60-4,168 is distinct from a criminal
procedure. The burden of proof is a preponderance of the evi-
dence—not proof beyond a reasonable doubt. The district court
hears the appeal in equity. See § 60-4,105(3). The disqualifica-
tion may occur following a criminal conviction or an ALR. In
this instance, the disqualification was the result of an ALR by
the DMV. Such ALR hearing has limited issues presented for
determination by the director.

In § 60-4,168(7), the phrase “authorized administrative tri-
bunal” implicitly references ALR proceedings. If the offender
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requests a hearing, the burden of proof is on the State to make
a prima facie case for revocation. State v. Howell, 254 Neb.
247, 575 N.W.2d 861 (1998), citing State v. Hansen, 249 Neb.
177, 542 N.W.2d 424 (1996). Once a prima facie case is made,
the burden shifts to the offender, who must disprove the prima
facie case by a preponderance of the evidence to avoid revoca-
tion. State v. Howell, supra. This type of summary proceeding,
which shifts the burden of proof to the offender, is a distinctly
civil procedure. Id., citing United States v. Ursery, supra; U.S.
v. Imngren, 98 F3d 811 (4th Cir. 1996); Ex parte Avilez, 929
S.W.2d 677 (Tex. App. 1996).

[8] A criminal trial and ALR proceedings serve different pur-
poses. The ALR statutes anticipate that the criminal proceeding
will be pursued, and the validity of the ALR may depend upon
the resolution of the criminal proceeding. See Neb. Rev. Stat.
§ 60-498.02(4)(a) (Reissue 2004). The components of a series
or collection of statutes pertaining to a certain subject matter
which are in pari materia may be conjunctively considered and
construed to determine the intent of the Legislature, so that
different provisions of the act are consistent, harmonious, and
sensible. Japp v. Papio-Missouri River NRD, 271 Neb. 968, 716
N.W.2d 707 (2006).

In sum, the structure, design, and procedural mechanisms,
along with the Legislature’s specified purpose, lead us to con-
clude that the Legislature’s intent in enacting § 60-4,168 was to
create a civil sanction.

2. PUNITIVE IN PURPOSE OR EFFECT

Having determined that the Legislature intended a com-
mercial license revocation to be a civil sanction, we examine
whether § 60-4,168 is so punitive in purpose or effect as to
negate the Legislature’s intent. See State v. Howell, supra, cit-
ing Hudson v. United States, 522 U.S. 93, 118 S. Ct. 488, 139
L. Ed. 2d 450 (1997). Although the district court did not make
a specific finding of such and Appellees do not argue such, we
nevertheless address this issue because it is relevant to our inter-
pretation of § 60-4,168.

We presume the sanction is civil unless Appellees provide
the clearest proof that the statute is so punitive in its purpose
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or effect as to negate the Legislature’s intent. See State v.
Howell, supra.

In analyzing whether the purpose or effect of the statute is
so punitive as to negate the Legislature’s intent, we look to the
seven factors set forth in Kennedy v. Mendoza-Martinez, 372
U.S. 144, 168-69, 83 S. Ct. 554, 9 L. Ed. 2d 644 (1963):

Whether the sanction involves an affirmative disability or
restraint, whether it has historically been regarded as a pun-
ishment, whether it comes into play only on a finding of
scienter, whether its operation will promote the traditional
aims of punishment—retribution and deterrence, whether
the behavior to which it applies is already a crime, whether
an alternative purpose to which it may rationally be con-
nected is assignable for it, and whether it appears excessive
in relation to the alternative purpose assigned . . . .
See, also, Hudson v. United States, supra.

Keeping in mind that these factors are “helpful” but “certainly
neither exhaustive nor dispositive,” United States v. Ward, 448
U.S. 242, 249, 100 S. Ct. 2636, 65 L. Ed. 2d 742 (1980), and
that these factors “‘must be considered in relation to the statute
on its face,”” Hudson v. United States, 522 U.S. at 100, quoting
Kennedy v. Mendoza-Martinez, supra, we review each of the
seven factors below for the “‘clearest proof’” to override the
Legislature’s intent, see id.

(a) Affirmative Disability or Restraint

Although we recognize that the loss of a commercial driver’s
license imposes a sanction that the driver may not operate a
commercial vehicle for a 1-year period, this sanction is not an
affirmative disability or restraint, as the term is normally under-
stood. In Hudson v. United States, 522 U.S. at 104, the Court
found that prohibiting a person from participating in the banking
industry was not an affirmative disability or restraint, stating that
the prohibition was “‘certainly nothing approaching the “infa-
mous punishment” of imprisonment.’” (Quoting Flemming v.
Nestor, 363 U.S. 603, 80 S. Ct. 1367, 4 L. Ed. 2d 1435 (1960).)
Accordingly, the I-year revocation of a commercial license
compares more closely to prohibiting a person from participat-
ing in the banking industry than to the “infamous punishment”
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of imprisonment. We conclude that an affirmative disability or
restraint is not present.

(b) Historically Regarded as Punishment

As shown by our previous decisions on this topic, State v.
Hansen, 249 Neb. 177, 542 N.W.2d 424 (1996), and State v.
Howell, 254 Neb. 247, 575 N.W.2d 861 (1998), an ALR has
not traditionally been understood to constitute punishment. A
commercial driver’s license is a privilege and not a right, and
because the revocation of a privilege is usually not considered
punishment, Hudson v. United States, 522 U.S. 93, 118 S. Ct.
488, 139 L. Ed. 2d 450 (1997), we conclude that the revocation
of a commercial driver’s license is not considered punishment,
as it is merely the revocation of a privilege.

(c) Scienter
The 1-year revocation does not come into play “only” on
a finding of scienter. The revocation applies regardless of the
offender’s state of mind.

(d) Promotion of Punishment—Retribution and Deterrence

We recognize that the imposition of the 1-year revocation will
deter others from emulating Appellees’ conduct, a traditional
goal of criminal punishment; however, the mere presence of this
purpose is insufficient to render a sanction criminal, as deter-
rence may serve civil as well as criminal goals. See Hudson v.
United States, supra, citing United States v. Ursery, 518 U.S.
267, 116 S. Ct. 2135, 135 L. Ed. 2d 549 (1996). Thus, although
the 1-year revocation deters others because it serves the statute’s
nonpunitive purpose of protecting the public from accidents,
fatalities, and injuries, and because any deterrent purpose it
has is merely secondary to its stated purpose, we conclude that
its deterrent purposes do not render the 1-year revocation a
criminal sanction.

(e) Behavior Already Crime
The behavior to which the commercial license revocation
applies is already a crime.
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(f) Alternative Purpose
As stated above, the statute in question has the alternative,
nonpunitive purpose of protecting the public from accidents,
fatalities, and injuries. Any deterrent purpose is merely second-
ary to the statute’s stated, nonpunitive purpose.

(g) Excessive

The statute’s nonpunitive purpose of protecting the public
from accidents, fatalities, and injuries is justified based on the
offender’s willingness to engage in conduct that, if continued,
poses a danger to the public. In sum, there simply is very little
showing, to say nothing of the “clearest proof” required, that a
1-year revocation is so punitive in purpose or effect as to make
the sanction criminal.

VI. CONCLUSION
For the above-stated reasons, we reverse the district court’s
judgment and remand the cause to the district court with direc-
tions to affirm the judgment of the county court which overruled
Appellees’ pleas in bar.
REVERSED AND REMANDED WITH DIRECTIONS.
GERRARD, J., concurs in the result.

STEVEN MAHNKE, M.D., APPELLEE, V. STATE OF NEBRASKA,
DEPARTMENT OF HEALTH AND HUMAN SERVICES
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ConNoLLY, J.
I. SUMMARY

The State brought disciplinary charges against Steven Mahnke,
M.D., alleging Mahnke engaged in unprofessional conduct.
Following a hearing before the hearing officer, the director
of the Department of Health and Human Services Regulation
and Licensure (the Department) suspended Mahnke’s license to
practice medicine and surgery in Nebraska for 90 days. Mahnke
moved for judicial review. An issue before the district court
was whether the locality rule applied in disciplinary actions
for unprofessional conduct. The locality rule is the statutory



MAHNKE v. STATE 59
Cite as 276 Neb. 57

standard of care for medical malpractice actions under Neb. Rev.
Stat. § 44-2810 (Reissue 2004). The district court concluded that
the locality rule does apply and determined that the State failed
to prove unprofessional conduct under that standard.

The State appealed the district court’s decision regarding the
locality rule, but we believe the threshold issue is whether the
State may discipline a physician for a single act of “ordinary
negligence.” We use the term “ordinary negligence” here to
mean medical negligence that does not show a physician’s gross
incompetence or gross negligence in treating a patient or a pat-
tern of negligent conduct. We conclude that the State may not
discipline a physician for a single act of ordinary negligence. We
affirm the district court’s reversal of Mahnke’s discipline.

II. BACKGROUND

Mahnke has practiced medicine as a board-certified family
practice physician in Central City, Nebraska, since 1984. R.C.
had been Mahnke’s patient since 1985. In 2003, she became
pregnant. On December 10, R.C. reported that she had been nau-
seated and feverish for 2 to 3 days and was experiencing brown
vaginal discharge. Mahnke ordered an ultrasound. The radiolo-
gist informed Mahnke of fetal demise and stated that the fetus
looked like it was probably 13 to 14 weeks into gestation.

Mahnke gave R.C. the option to have an obstetrician-
gynecologist in Hastings do a dilation and curettage (D&C) or
to have Mahnke do it in Central City. R.C. decided that Mahnke
should do the D&C in Central City, and the surgery was sched-
uled for the following morning at the Litzenberg Memorial
County Hospital.

Mahnke did the D&C on December 11, 2003. He initially
used a dull curette. R.C. started bleeding “pretty rapidly” soon
after the surgery began. Mahnke had difficulty separating the
placenta from the uterine wall. He decided he needed to switch
to a sharp curette to remove the placenta. After changing to the
sharp curette, Mahnke was eventually able to free the placenta.
In the process, he perforated the uterus. R.C.’s bleeding slowed
after Mahnke removed the placenta. Following the surgery,
Mahnke did what he could to stabilize R.C., but she went into
cardiac arrest. R.C. was taken by helicopter to St. Elizabeth
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Regional Medical Center in Lincoln, where she later died.
Pathology reports later showed that R.C. suffered from placenta
increta. This is a rare condition in which the placenta invades
the muscle layer of the uterus, making it difficult to separate the
placenta from the wall of the uterus.

In March 2005, the State filed its operative petition for disci-
plinary action against Mahnke. In that petition, the State alleged
that his conduct constituted unprofessional conduct and practice
beyond the authorized scope. But the State later moved to dismiss
the allegation of practice beyond the authorized scope, leaving
only the allegations of unprofessional conduct under Neb. Rev.
Stat. § 71-148 (Reissue 2003) and 172 Neb. Admin. Code, ch.
88, § 013 (1999). At the hearing, the State’s expert testified
that Nebraska family practitioners or obstetrician-gynecologists
would provide substandard care if they used dull curettage
instead of suction on a second-trimester fetal demise.

Following the hearing, the director found that Mahnke’s
conduct was unprofessional conduct and practice outside the
normal standard of care in Nebraska. The director entered an
order suspending Mahnke’s license for 90 days, requiring a
refresher course in obstetrics, prohibiting him from performing
D&C or dilation and evacuation procedures except to save the
mother’s life or in an emergency, and imposing a 2-year proba-
tion upon reinstatement.

Mahnke petitioned the district court for judicial review. The
court granted his motion to stay the director’s order, on the con-
dition that he not engage in any obstetrical procedures while the
case is pending.

Mahnke argued that in determining whether his conduct
was unprofessional, the conduct must be judged by the locality
rule that applies in professional negligence actions under the
Nebraska Hospital-Medical Liability Act. The State argued that
the locality rule does not apply to unprofessional conduct in
disciplinary proceedings and that Mahnke’s conduct should be
judged by the national standard of care. The court agreed with
Mahnke that the locality rule did apply in determining whether
his acts constituted unprofessional conduct for the disciplinary
action. Under that standard, the court concluded that the State
failed to present clear and convincing evidence that Mahnke’s



MAHNKE v. STATE 61
Cite as 276 Neb. 57

treatment of R.C. was unprofessional conduct under Nebraska’s
Uniform Licensing Law or § 013.18 of the Department’s regula-
tions. The court reversed the director’s order.

III. ASSIGNMENTS OF ERROR
The State assigns, restated, that the district court erred in (1)
applying the locality rule from the Nebraska Hospital-Medical
Liability Act when construing the “unprofessional conduct”
discipline grounds and (2) concluding, after erroneously judging
the evidence by the locality rule, that the State failed to prove
unprofessional conduct by clear and convincing evidence.

IV. STANDARD OF REVIEW

[1,2] The State appealed the district court’s order under Neb.
Rev. Stat. § 71-159 (Reissue 2003). That statute provides that
“[bJoth parties [to a disciplinary proceeding under the Uniform
Licensing Law] shall have the right of appeal, and the appeal
shall be in accordance with the Administrative Procedure Act.”
A judgment or final order rendered by a district court in a
judicial review under the Administrative Procedure Act may be
reversed, vacated, or modified by an appellate court for errors
appearing on the record.! When reviewing such an order, the
inquiry is whether the decision conforms to the law, is supported
by competent evidence, and is neither arbitrary, capricious,
nor unreasonable.?

[3] The meaning and interpretation of statutes and regulations
are questions of law for which an appellate court has an obliga-
tion to reach an independent conclusion irrespective of the deci-
sion made by the court below.’

V. ANALYSIS
In its amended petition, the State alleged that Mahnke should
be disciplined under Neb. Rev. Stat. § 71-147(10) (Reissue
2003) because his conduct constituted unprofessional conduct
as defined in § 71-148 of the Uniform Licensing Law and

' Zwygart v. State, 273 Neb. 406, 730 N.W.2d 103 (2007).
2 1d

3 Betterman v. Department of Motor Vehicles, 273 Neb. 178, 728 N.W.2d 570
(2007).
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§ 013.18 of the Department’s regulations. At all relevant times,
the provisions in §§ 71-147 and 71-148 appeared in the Uniform
Licensing Law in chapter 71 of the Nebraska Revised Statutes.
The Legislature has since transferred these provisions to the
Uniform Credentialing Act in chapter 38. We will retain the ref-
erences to chapter 71. We begin by reviewing the framework of
these statutory provisions and the Department’s regulation.

1. STATUTORY AND REGULATORY FRAMEWORK

Section 71-147 of the Uniform Licensing Law sets out the
general grounds for disciplinary action against a professional
license. It states in relevant part: “A license . . . to practice a
profession may be . . . limited, revoked, or suspended . . . when
the . . . licensee . . . is guilty of any of the following acts or
offenses: . . . (10) Unprofessional conduct.” Unprofessional
conduct is defined in § 71-148 of the Uniform Licensing Law.
The introductory paragraph of § 71-148 provides: “For purposes
of section 71-147, unprofessional conduct means any departure
from or failure to conform to the standards of acceptable and
prevailing practice of a profession or occupation or the ethics
of the profession or occupation . . . .” The State’s first charge
alleged unprofessional conduct under this general definition in
the introductory paragraph of § 71-148.

Following this opening paragraph of § 71-148 are 22 sub-
sections. In subsections (1) through (21), § 71-148 sets out a
nonexclusive list of 21 acts of unprofessional conduct. In its
second unprofessional conduct charge, the State did not allege
that any of these specific examples were applicable. Instead, it
alleged unprofessional conduct under subsection (22). Under
subsection (22), unprofessional conduct also includes “[s]uch
other acts as may be defined in rules and regulations adopted
and promulgated by the board of examiners in the profession of
the . . . licensee . . . with the approval of the department.” Thus,
the State’s second charge alleges unprofessional conduct under
the Department’s regulations.

Title 172, chapter 88, of the Nebraska Administrative Code
contains the Department’s regulations governing the practice
of medicine and surgery. Within chapter 88 is § 013, which
defines certain acts as “unprofessional conduct, pursuant to . . .
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§71-148(22), and where applicable, further construes the unlaw-
ful or unprofessional acts listed in . . . §§ 71-147 and 71-148.”
Section 013.18 defines unprofessional conduct to include “[a]ny
conduct or practice outside the normal standard of care in the
State of Nebraska which is or might be harmful or danger-
ous to the health of the patient or the public.” This is the only
regulatory provision the State relies on. Section 013.18 pro-
vides no definition for “normal standard of care in the State
of Nebraska.”

In summary, § 71-147(10) provides that disciplinary action
may be taken against a professional license for “[u]nprofessional
conduct” by the licensee. Section 71-148 generally defines
“unprofessional conduct” as “any departure from or failure to
conform to the standards of acceptable and prevailing practice
of a profession.” It also includes, under subsection (22), “acts
as may be defined in rules and regulations.” Finally, § 013.18 of
the Department’s regulations governing the practice of medicine
and surgery defines “unprofessional conduct” to include “[a]ny
conduct or practice outside the normal standard of care in the
State of Nebraska.”

2. THE THRESHOLD QUESTION Is WHETHER THE STATE MAY
DISCIPLINE A PHYSICIAN FOR A SINGLE ACT
OF ORDINARY NEGLIGENCE

The State argues on appeal that the district court erred in
determining the locality rule is the standard of conduct in a dis-
ciplinary action for unprofessional conduct. Mahnke contends,
however, that we should affirm the district court’s decision
regardless of the standard applied, because the State may not
discipline him for a single act of alleged negligence. Mahnke
argues that the relevant statutes do not provide for discipline
against a physician based on ordinary negligence. He further
argues that § 013.18 of the Department’s regulations could sub-
ject a physician to discipline for an act of ordinary negligence
and is therefore invalid as inconsistent with the statutes.

The State responds that it does not contend a single act
of ordinary negligence would be grounds for discipline. The
State argues that it “never charged . . . Mahnke with ‘ordi-
nary negligence,”” but instead charged him with unprofessional
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conduct.* In fact, the State further concedes, “[N]or do the
disciplinary statutory provisions of §§ 71-147 and 71-148 of
the Uniform Licensing Law state that ‘ordinary negligence’ is
grounds for disciplining a medical license.” The State appar-
ently believes that any act of medical negligence may be grounds
for discipline if the charge is couched as unprofessional conduct
rather than in negligence terms. This artificial distinction is not
convincing. We conclude that the threshold question is whether
the State can subject a physician to discipline for a single act of
ordinary negligence.

3. THE GENERAL DEFINITION OF UNPROFESSIONAL CONDUCT IN
§ 71-148 Dogs Not INCLUDE A SINGLE ACT
OF ORDINARY NEGLIGENCE

As noted, in its first charge, the State alleged that Mahnke’s
conduct constituted unprofessional conduct as generally defined
in the introductory paragraph of § 71-148: i.e., “any departure
from or failure to conform to the standards of acceptable and
prevailing practice of a profession.” We recognize that this
broad definition could be interpreted to include as unprofes-
sional conduct a physician’s breach of a standard of care in
treating a patient. We believe, however, that a 1994 amend-
ment to § 71-147 shows that this general definition in § 71-148
does not include as unprofessional conduct a single act of
ordinary negligence.

[4-6] To extract meaning from statutes and regulations, we
are guided by familiar statutory canons. We construe all statutes
relating to the same subject as parts of a homogeneous system
and later statutes as supplementary to preceding enactments.®
Statutes relating to the same subject, although enacted at differ-
ent times, are in pari materia, and we construe them together.’”

4 Reply brief for appellant at 2.
S Id.

® State v. Blevins, 3 Neb. App. 111, 523 N.W.2d 701 (1994). See, also,
Georgetowne Ltd. Part. v. Geotechnical Servs., 230 Neb. 22, 430 N.W.2d
34 (1988).

7 Blevins, supra note 6. See, also, Georgetowne Ltd. Part., supra note 6.
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To ascertain the proper meaning of a statute, we may refer to
later as well as earlier legislation upon the same subject.®

Subsection (5) of § 71-147 is critical to our analysis. Besides
subsection (10) (unprofessional conduct), § 71-147 contains
22 other subsections that provide grounds for professional dis-
cipline. Under subsection (5), the State may discipline a pro-
fessional for “[p]ractice of the profession (a) fraudulently, (b)
beyond its authorized scope, (c) with manifest incapacity, (d)
with gross incompetence or gross negligence, or (e) in a pat-
tern of negligent conduct.”® Subsection (5) defines “pattern of
negligent conduct” as “a continued course of negligent conduct
in performing the duties of the profession.”

The Legislature added subsection (e) to § 71-147(5) as a
ground for discipline in 1994."° This addition was after the
Legislature added the general definition of unprofessional con-
duct to the introductory paragraph of § 71-148 in 1993."" We
find significant the Legislature’s addition of “pattern of negli-
gent conduct” in § 71-147(5)(e) after it had added the general
definition in § 71-148.

If the Legislature had originally intended or inadvertently
permitted the State to discipline a licensed professional for a
single act of ordinary negligence under the general definition
of unprofessional conduct in § 71-148, then adding subsection
(e) to § 71-147(5) changed that intent or oversight. When the
Legislature adopts an amendment, we presume that it intended
to make some change in the existing law.'> The only purpose for
adding § 71-147(5)(e) would have been to clarify that the State
may not base a disciplinary action on a single act of negligent
conduct that fails to show a pattern.

Conversely, if the Legislature did not originally intend to allow
the State to discipline a licensed professional for a single act of

8 See Gage Cty. Bd. v. Nebraska Tax Equal. & Rev. Comm., 260 Neb. 750, 619
N.W.2d 451 (2000).

% § 71-147(5) (emphasis supplied).

10" See 1994 Neb. Laws, L.B. 1223.

1" See 1993 Neb. Laws, L.B. 536.

12 See Kalisek v. Abramson, 257 Neb. 517, 599 N.W.2d 834 (1999).
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ordinary negligence under the general definition in § 71-148,
then adding “a pattern of negligent conduct” in § 71-147(5)(e)
only clarified that original intent.

Therefore, regardless of the Legislature’s original intent or
oversight about whether the general definition of unprofessional
conduct in § 71-148 included a single act of ordinary negligence,
we conclude that its addition of § 71-147(5)(e) makes clear that
the definition does not currently encompass such a single act.
Thus, the State’s first charge fails to state a ground for discipline
because the State may not discipline Mahnke under the general
definition of unprofessional conduct in § 71-148 for his single
allegedly negligent act.

4. SEctioN 013.18 oF THE DEPARTMENT’S REGULATIONS, DEFINING
UNPROFESSIONAL CONDUCT, Is INVALID AS INCONSISTENT WITH
THE AUTHORITY GRANTED TO THE DEPARTMENT
UNDER THE UNIFORM LICENSING Law

In its second unprofessional conduct charge, the State alleged
that Mahnke’s conduct constituted unprofessional conduct as
defined in § 013.18 of the Department’s regulations. As noted,
§ 013.18 defines unprofessional conduct to include “[a]ny con-
duct or practice outside the normal standard of care . . . which
is or might be harmful or dangerous to the health of the patient
or the public.” (Emphasis supplied.) We agree with Mahnke
that this regulation is broad enough to subject a physician to
discipline for ordinary negligence. We also agree that this result
is inconsistent with the authorizing statutes in the Uniform
Licensing Law.

[7] We have stated that to be valid, a rule or regulation must
be consistent with the statute under which the rule or regulation
is promulgated.”® Section 71-148(22) authorizes the relevant
board of examiners, with the approval of the Department, to
adopt rules and regulations defining acts that constitute unpro-
fessional conduct. Therefore, the Department’s adoption of
specific acts constituting unprofessional conduct in § 013 was
clearly within the Legislature’s contemplation if the acts are

13 Robbins v. Neth, 273 Neb. 115, 728 N.W.2d 109 (2007); City of Omaha v.
Kum & Go, 263 Neb. 724, 642 N.W.2d 154 (2002).
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consistent with the statute’s standards. But only § 013.18 of the
regulation is at issue. So our focus is limited to whether this
much broader and undefined provision is consistent with the
authorizing statutes.

(a) Section 71-147 Does Not Include a Single Act of
Ordinary Negligence as a Ground for Discipline

Mahnke argues that § 013.18 of the Department’s regulations
is inconsistent with the Uniform Licensing Law because the
statutes do not contemplate ordinary negligence as a ground for
discipline. Like Mahnke, we detect a tension between § 013.18
of the regulations and §§ 71-147 and 71-148.

As discussed, § 71-147(5) includes as grounds for profes-
sional discipline ‘“gross negligence” and “a pattern of neg-
ligent conduct.” Section 71-147 does not, however, provide
that a single act of ordinary negligence may be grounds for
discipline. Mahnke argues that if the Legislature intended ordi-
nary negligence to be actionable as a disciplinary action, the
Legislature would have included it in subsection (5). We agree
that the Legislature’s specific inclusion of “gross negligence”
and “a pattern of negligent conduct,” with no mention of ordi-
nary negligence, is telling. But we also consider § 71-148 to
determine whether the Legislature has shown a contrary intent
to include ordinary negligence within the meaning of unprofes-
sional conduct.

(b) A Single Act of Ordinary Negligence Does Not Come
Within the Meaning of Unprofessional
Conduct Under § 71-148

We have decided that the general definition for unprofes-
sional conduct in the introductory paragraph of § 71-148 does
not encompass the single breach of a physician’s standard
of care.

Following the general definition, § 71-148 sets out a nonex-
clusive list of 21 acts that constitute unprofessional conduct. This
list further shows that the Legislature did not intend for a single
act of ordinary negligence to constitute unprofessional con-
duct. None of these 21 specific acts shows that the Legislature
intended for a single act of ordinary negligence in the general
treatment of patients to constitute unprofessional conduct. The
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acts do not include the breach of a physician’s standard of care
in treating patients generally.
We recognize that § 71-148(13) could be interpreted to include
as unprofessional conduct a physician’s breach of a standard of
care in treating a patient. That subsection defines unprofessional
conduct to include “[p]erformance by a physician of an abortion
. under circumstances when he or she will not be available
for . . . at least forty-eight hours for postoperative care unless
such postoperative care is delegated to and accepted by another
physician.” The Legislature added that subsection (originally
enumerated (11)) as an act constituting unprofessional conduct
in 1981." This was before the Legislature added the general def-
inition of unprofessional conduct in the introductory paragraph
of § 71-148 in 1993 and before it added “a pattern of negligent
conduct” to § 71-147(5) in 1994. Arguably, the Legislature
intended here to impose a statutory standard of care for the treat-
ment of patients seeking abortions, the breach of which would
allow the State to discipline the physician. But even under that
interpretation, the standard of care in § 71-148(13) would not
extend to the treatment of patients generally. Subsection (13)
is limited to the specific circumstance of postoperative care
following abortions.
The legislative history of § 71-148(13) supports this analysis.
During the committee hearing on L.B. 466," the bill that added
what is now subsection (13), the bill’s principal introducer
explained the bill’s purpose:
LB 466 gives us an opportunity to provide adequate post-
operative care for young gir[l]s and women who obtained
abortions. . . . We have a situation in this state of very
poor followup care for abortions which is medically inde-
fensible. To help remedy this situation, we as a group and
myself urge you to advance LB 466 . .. .!

One problem discussed during the committee hearing concerned

a doctor traveling to a town to perform abortions and then

14 See 1981 Neb. Laws, L.B. 466.
5 1q.

16 Public Health and Welfare Committee Hearing, L.B. 466, 87th Leg., 1st
Sess. 2-3 (Feb. 23, 1981).
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leaving town at the end of the day without arranging for proper
followup care. The Legislature designed L.B. 466 to remedy
the concern that a patient could be left without access to post-
operative care should complications arise following an abortion.
Therefore, when the Legislature added the subsection at issue to
§ 71-148, it intended to create only a specific standard of care
for the treatment of patients seeking abortions. It did not enlarge
the Legislature’s previous concept of unprofessional conduct to
include single acts of ordinary negligence in treating patients
generally. Nor do we read any of the other subsections in
§ 71-148 as defining unprofessional conduct to include ordinary
negligence in the treatment of patients generally.

Thus, the 21 acts of unprofessional conduct under § 71-148
support the conclusion that the Legislature did not intend to
include a single act of ordinary negligence as a ground for
disciplinary action. Although § 71-148(22) includes as unpro-
fessional conduct “such other acts as may be defined in rules
and regulations,” those rules and regulations are confined to the
standards set out in §§ 71-147 and 71-148.

[8,9] We have held that it is a fundamental general prin-
ciple that the Legislature may not delegate legislative power
to an administrative or executive authority.!” An administrative
agency is limited in its rulemaking authority to powers granted
to the agency by the statutes the agency is to administer. The
agency may not employ its rulemaking power to modify, alter,
or enlarge portions of its enabling statute.'®* We do not interpret
§ 71-148(22) as granting the Department authority to enact a
regulation defining unprofessional conduct to include single
acts of ordinary negligence in the treatment of patients gener-
ally. Allowing the State to discipline a physician for such acts
under § 013.18 would enlarge the provisions in §§ 71-147 and
71-148 and would be inconsistent with the authority granted
to the Department under the Uniform Licensing Law. We con-
clude that § 013.18 does not authorize the State to discipline a

17" Schumacher v. Johanns, 272 Neb. 346, 722 N.W.2d 37 (2006).

8 See, DLH, Inc. v. Nebraska Liquor Control Comm., 266 Neb. 361, 665
N.W.2d 629 (2003); County Cork v. Nebraska Liquor Control Comm., 250
Neb. 456, 550 N.W.2d 913 (1996).
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physician for a single act of ordinary negligence. Therefore, the
State may not discipline Mahnke under § 013.18 for the alleg-
edly negligent act of using a dull curette rather than suction for a
second-trimester fetal demise. The State’s second unprofessional
conduct charge fails to state a ground for discipline.

VI. CONCLUSION

Although a physician’s single act of ordinary negligence can
lead to tragic consequences, the law must not turn on the facts
of a single case. The Legislature in §§ 71-147 and 71-148 has
concluded that a physician should not be subject to discipline
for a single act of ordinary negligence. Therefore, we conclude
that § 013.18 of the Department’s regulations is invalid to the
extent it can be interpreted to permit discipline for a single act
of ordinary negligence. The State has not alleged gross negli-
gence or a pattern of negligent conduct and may not discipline
Mahnke for his single act of alleged ordinary negligence. Thus,
we affirm the district court’s reversal of the Department’s order

disciplining Mahnke.
AFFIRMED.
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Summary Judgment. Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose that there is no genuine issue as to any
material fact or as to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of law.

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.

Constitutional Law: Courts. The construction of the Constitution is a judicial
function, and the Constitution is interpreted as a matter of law.

Standing: Jurisdiction: Parties. Standing is a jurisdictional component of a
party’s case because only a party who has standing may invoke the jurisdiction of
a court.

Standing: Jurisdiction. The defect of standing is a defect of subject mat-
ter jurisdiction.

__ . Standing requires that a litigant have such a personal stake in the out-
come of a controversy as to warrant invocation of a court’s jurisdiction and justify
the exercise of the court’s remedial powers on the litigant’s behalf.

___:__ . If the party bringing the suit lacks standing, the district court is with-
out jurisdiction to decide the issues in the case.

Actions: Jurisdiction. If an action is not ready, or “ripe” for judicial determina-
tion, then the district court lacks subject matter jurisdiction to consider the case.
Declaratory Judgments: Pleadings: Justiciable Issues. A court should refuse a
declaratory judgment action unless the pleadings present a justiciable controversy
which is ripe for judicial determination.

Declaratory Judgments. An action for declaratory judgment cannot be used
to decide the legal effect of a state of facts which are future, contingent,
or uncertain.

Courts: Jurisdiction. Although not a constitutional prerequisite for jurisdiction, an
actual case or controversy is necessary for the exercise of judicial power.

____. Ripeness involves both jurisdictional and prudential concerns. When
making a ripeness determination, a court must consider, as a jurisdictional matter,
whether it can act at a certain time and also, as a prudential matter, whether it
should act at that time.

__ . A court can take into account all information available to it at the
time a ripeness challenge is considered and decide whether an issue is ripe
for determination.

Constitutional Law: Employment Contracts: Time. When the services for
which compensation is granted are rendered prior to the date on which the terms
of compensation are determined, the benefits awarded are not compensation but are
a gratuity, and the payment of such benefits violates Neb. Const. art. III, § 19. It
follows that when the services for which compensation is paid are rendered after
the date on which the terms of compensation are established, the benefits awarded
are not a gratuity, and the payment of such benefits does not violate Neb. Const.
art. III, § 19.

Contracts: Consideration. Consideration is sufficient to support a contract if there
is any detriment to the promisee or any benefit to the promisor.
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I. NATURE OF CASE

These two cases, Nos. S-07-174 and S-07-263, consolidated
for appeal, arise from an annexation dispute. In these appeals,
we are asked to determine whether certain contract provisions
requiring continued employment and allowing for the payment
of severance benefits in the event the City of Elkhorn, Nebraska
(Elkhorn), was annexed by the City of Omaha, Nebraska, appel-
lee (Omaha), are valid and enforceable. In each case, Omaha
sought a declaration in the district court for Douglas County that
the agreements, which had been negotiated by Elkhorn prior to
its annexation by Omaha, were not valid because they violated
Neb. Const. art. III, § 19, which generally prohibits paying a
gratuity or “extra compensation” to a public employee. The
district court concluded it had jurisdiction, declared the sever-
ance provisions invalid and unenforceable, and granted sum-
mary judgment in favor of Omaha. Case No. S-07-174 involves
Elkhorn and the Fraternal Order of Police Lodge No. 53.
Case No. S-07-263 involves Elkhorn and management employ-
ees Donald Eikmeier, Wendy Anderson, Kevin Daly, Timothy
Dempsey, Cheryl Eckerman, Steven Morrissey, Jesse Robinson,
and “Jane Does” and “John Does.”

We conclude that jurisdiction exists over these cases. However,
contrary to the district court’s ruling, we conclude that because
the severance provisions were determined prior to the services
rendered by the police and management appellants and are
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supported by adequate consideration, the severance provisions
are enforceable and the payments made under the severance
provisions are not unconstitutional gratuities. Accordingly, we
reverse the district court’s grant of summary judgment in each
case, and we remand the causes for further proceedings consis-
tent with this opinion.

II. FACTS

The material facts are essentially undisputed. Beginning in
2003, the Fraternal Order of Police Lodge No. 53 (herein-
after the police appellants); and Eikmeier, as Elkhorn’s city
administrator; Anderson; Daly; Dempsey; Eckerman; Morrissey;
Robinson; and Jane and John Does, as management person-
nel within Elkhorn’s government (hereinafter collectively the
management appellants), entered into contracts that provided
for the payment of severance benefits. The severance provisions
in these contracts provided generally that in exchange for their
agreement to remain employed, the police and management
appellants would be entitled to the payment of severance ben-
efits if Elkhorn was annexed and if at the time of the annexa-
tion, the individual police and management appellants were still
employed by Elkhorn.

Specifically, the police appellants’ severance provision pro-
vided that they would be paid compensation equal to 52 weeks
in monthly installments beginning with the month after the
police appellants’ last day of employment with Elkhorn. The
police appellants’ severance provision further stated that if, dur-
ing the 52-week compensation period, the police appellants were
employed as law enforcement officers by any political subdivi-
sion of the State of Nebraska, the right to compensation under
the severance provision terminated.

Eikmeier’s agreement provided that Eikmeier would receive
6 months’ pay as severance benefits, which could be paid in one
lump sum at Eikmeier’s election. The agreement of the remain-
ing management appellants provided that they would receive 10
weeks’ pay as severance benefits, which could be paid in one
lump sum at the individual management appellant’s election.
There was no provision in the management appellants’ con-
tracts that their severance benefits would be terminated if they
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found employment subsequent to their last day of employment
with Elkhorn.

Beginning in early 2005, Omaha and Elkhorn each passed
annexation ordinances. Omaha annexed Elkhorn, and Elkhorn
sought to annex surrounding communities in an effort to immu-
nize itself from Omaha’s annexation. On March 9, 2005, Elkhorn
filed a complaint in the district court for Douglas County, seek-
ing to prevent Omaha’s annexation of Elkhorn from taking
effect (the annexation case). Following a trial, the district court
determined that Omaha’s annexation ordinance was valid and
that Elkhorn’s annexation ordinance was invalid. In an opinion
filed January 12, 2007, this court affirmed the district court’s
order in the annexation case and noted that Omaha’s annexation
of Elkhorn was effective March 24, 2005. See City of Elkhorn v.
City of Omaha, 272 Neb. 867, 725 N.W.2d 792 (2007).

On March 31, 2006, Omabha filed two separate actions, which
are the cases presently before this court. In these cases, Omaha
sought declaratory judgments that the severance provisions were
invalid and unenforceable under Neb. Const. art. III, § 19, which
prohibits paying extra compensation to a public employee after
services have been rendered. In each case, Omaha filed a motion
for summary judgment, and in each case, appellants filed oppo-
sitions to the motion. Omaha’s motions and appellants’ opposition
to the motions came on for evidentiary hearings.

During the hearings, appellants challenged the district court’s
subject matter jurisdiction, claiming that Omaha lacked standing
to bring its declaratory judgment actions and further claiming
that the issues raised therein were not ripe. The police appel-
lants’ evidence included an affidavit from Eikmeier in his capac-
ity as city administrator. Eikmeier stated as follows:

10. In July 2003, [the police appellants] presented to me,
as the chief negotiator for . . . Elkhorn, a proposed Labor
Agreement . . . .

11. As part of the proposal by [the police appellants,
they] requested a severance provision . . . .

13. [The police appellants] maintained that such a sev-
erance provision was necessary to insure the ability to
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provide qualified police officers, in the event of annexation
. .. of Elkhorn by any other political entity.

19. The [severance provision] requires the [police appel-
lants] to continue employment with [Elkhorn] until such
time as [Elkhorn] no longer exists, in exchange for an
agreement of [Elkhorn] to pay a retention incentive . . . .

20. [The plolice [appellants] are promised a retention
incentive payment in exchange for such employees forego-
ing [sic] any opportunity of employment in other entities
during any period of potential annexation, or any transition
required because of annexation, in order to receive any of
the severance incentive payments.

The management appellants also introduced into evidence an
affidavit from Eikmeier in his capacity as city administrator. In
his affidavit, Eikmeier stated as follows:

10. [As part of negotiations in] July 2003 . . . [the
management appellants] presented demands regarding job
security and incentive payments as a condition for them to
continue their employment until such time as . . . Elkhorn
ceased to exist as a result of . . . annexation.

14. In the summer of 2003 I presented and recom-
mended to the Elkhorn City Council and Mayor that . . .
Elkhorn take the necessary steps designed to assist . . .

Elkhorn in retaining the services of . . . employees, and to
address the concerns of losing employment as a result of
... annexation . . . .

15. In September 2003, the City Council approved the
recommendation to provide for compensation to those
[employees] in exchange and in consideration for their
continued service to . . . Elkhorn.

16. The Severance Agreement is, in reality and by
its terms, a retention incentive agreement whereby the
employee agrees to continue in the employment of . . .
Elkhorn in exchange for [Elkhorn’s] promise of a payment
upon the completion of the service.
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18. Without the retention incentive . . . Elkhorn would
have lost many of its key employees . . . because of the
uncertainty of Elkhorn’s continued existence.

Eikmeier’s affidavit testimony in both cases was essentially
uncontroverted by Omabha.

By entry of an order in each case, the district court sustained
Omaha’s summary judgment motions. The district court deter-
mined in each case that it had subject matter jurisdiction and
declared that the severance provisions were void because they
violated Neb. Const. art. III, § 19. The district court enjoined
enforcement of the provisions. Appellants appeal from the dis-
trict court’s orders.

III. ASSIGNMENTS OF ERROR

Appellants raise several assignments of error that we sum-
marize and restate as two. Appellants claim, restated, that the
district court erred (1) in determining that it had subject matter
jurisdiction over Omaha’s declaratory judgment actions and (2)
in sustaining Omaha’s motions for summary judgment based
upon its determination that the severance provisions violated
Neb. Const. art. III, § 19.

IV. STANDARDS OF REVIEW

[1] When a jurisdictional question does not involve a factual
dispute, determination of the issue is a matter of law, which
requires an appellate court to reach a conclusion independent
from that of the trial court. In re Estate of Rose, 273 Neb. 490,
730 N.W.2d 391 (2007).

[2,3] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose that there is no gen-
uine issue as to any material fact or as to the ultimate inferences
that may be drawn from those facts and that the moving party
is entitled to judgment as a matter of law. Hofferber v. City of
Hastings, 275 Neb. 503, 747 N.W.2d 389 (2008). In reviewing
a summary judgment, an appellate court views the evidence in a
light most favorable to the party against whom the judgment is
granted and gives such party the benefit of all reasonable infer-
ences deducible from the evidence. /d.
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[4] The construction of the Constitution is a judicial function,
and the Constitution is interpreted as a matter of law. Myers
v. Nebraska Equal Opp. Comm., 255 Neb. 156, 582 N.W.2d
362 (1998).

V. ANALYSIS

1. THE DistricT CourRT HAD SUBJECT MATTER JURISDICTION
Appellants raise issues of standing and ripeness before this
court and contend that the district court erred when it concluded
that it had subject matter jurisdiction in these cases. Appellants
argue that because Omaha was not a party to the severance
provisions, it lacked standing to seek a declaratory judgment
concerning the validity of those provisions. Appellants also
argue that because the annexation case was on appeal at the
time Omaha filed its declaratory judgment actions, the lawsuits
were not ripe. As explained below, we conclude that appellants’

assignment of error challenging jurisdiction is without merit.

(a) Omaha Had Standing to Seek Declaratory Judgments
as to the Enforceability of the Severance Provisions

[5-8] With regard to standing, this court has recognized that
standing is a jurisdictional component of a party’s case because
only a party who has standing may invoke the jurisdiction of a
court. In re Application of Metropolitan Util. Dist., 270 Neb.
494, 704 N.W.2d 237 (2005). We have further stated that the
defect of standing is a defect of subject matter jurisdiction.
Citizens Opposing Indus. Livestock v. Jefferson Cty., 274 Neb.
386, 740 N.W.2d 362 (2007). Standing requires that a litigant
have such a personal stake in the outcome of a controversy as to
warrant invocation of a court’s jurisdiction and justify the exer-
cise of the court’s remedial powers on the litigant’s behalf. See,
id.; Chambers v. Lautenbaugh, 263 Neb. 920, 644 N.W.2d 540
(2002). If the party bringing the suit lacks standing, the district
court is without jurisdiction to decide the issues in the case. See
McClellan v. Board of Equal. of Douglas Cty., 275 Neb. 581,
748 N.W.2d 66 (2008).

In the instant cases, Omaha had standing to seek a judicial
determination regarding the enforceability of the severance pro-
visions. Omabha filed its lawsuits pursuant to Nebraska’s Uniform
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Declaratory Judgments Act, Neb. Rev. Stat. § 25-21,149 et seq.
(Reissue 1995 & Cum. Supp. 2006). A section of that act,
§ 25-21,150, provides that “[a]ny person interested under a . . .
written contract or other writings constituting a contract . . . may
have determined any question of construction or validity arising
under the . . . contract[.]”

Omaha became interested in the severance provisions when
it annexed Elkhorn, and pursuant to Neb. Rev. Stat. § 14-118
(Reissue 1997), it succeeded to the contracts. Section 14-118
provides in pertinent part that

[w]lhenever any city of the metropolitan class shall
extend its boundaries so as to annex or merge with it any
city or village, the laws, ordinances, powers, and govern-
ment of such metropolitan city shall extend over the ter-
ritory embraced within such city or village so annexed
or merged with the metropolitan city from and after the
date of annexation. The date of annexation or merger shall
be set forth in the ordinance providing for the same, and
after said date the metropolitan city shall succeed to all
the property and property rights of every kind, contracts,
obligations, and choses in action of every kind held by or
belonging to the city or village annexed or merged with it,
and the metropolitan city shall be liable for and recognize,
assume, and carry out all valid contracts, obligations and
licenses of any city or village so annexed or merged with
the metropolitan city.

In accordance with § 14-118, Omaha, a city of the metropoli-
tan class, see City of Elkhorn v. City of Omaha, 272 Neb. 867,
725 N.W.2d 792 (2007), succeeded to and became liable for
the severance provisions on March 24, 2005, the date Omaha’s
annexation ordinance became effective. See id. Compare Airport
Authority of City of Millard v. City of Omaha, 185 Neb. 623, 177
N.W.2d 603 (1970) (citing § 14-118 and stating that Omaha’s
annexation of Millard did not impair contracts entered into
by Millard airport authority prior to annexation date, because
Omaha incurred obligation to carry out contract by virtue of
annexation). Once the annexation ordinance became effective,
Omaha was liable under the severance provisions and Omaha
became “interested” in those provisions. See § 25-21,150. Thus,
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contrary to appellants’ jurisdictional challenge, Omaha’s interest
gave it standing to seek a declaratory judgment regarding the
enforceability of the severance provisions.

(b) The Issues in These Cases Are Ripe for Determination

[9-12] With regard to ripeness, we have recognized that if
an action is not ready, or “ripe” for judicial determination, then
the district court lacks subject matter jurisdiction to consider
the case. See Bonge v. County of Madison, 253 Neb. 903, 573
N.W.2d 448 (1998). In the context of declaratory judgment
actions, we have stated generally that “[a] court should refuse
a declaratory judgment action unless the pleadings present a
justiciable controversy which is ripe for judicial determination. .
.. An action for declaratory judgment cannot be used to decide
the legal effect of a state of facts which are future, contingent,
or uncertain.” Central Neb. Pub. Power v. Jeffrey Lake Dev., 267
Neb. 997, 1003, 679 N.W.2d 235, 241 (2004). Accord Ryder
Truck Rental v. Rollins, 246 Neb. 250, 518 N.W.2d 124 (1994).
In a similar vein, we have noted that although not a constitu-
tional prerequisite for jurisdiction, an actual case or controversy
is necessary for the exercise of judicial power. Orchard Hill
Neighborhood v. Orchard Hill Mercantile, 274 Neb. 154, 738
N.W.2d 820 (2007).

A determination with regard to ripeness depends upon the
circumstances in a given case. This is because ““‘[t]he difference
between an abstract question and a [case ripe for determina-
tion] is one of degree . . . .”” See Nebraska Public Power Dist.
v. MidAmerican Energy, 234 F.3d 1032, 1038 (8th Cir. 2000)
(quoting Babbitt v. Farm Workers, 442 U.S. 289, 99 S. Ct. 2301,
60 L. Ed. 2d 895 (1979)).

[13] It has been recognized that a determination of judi-
cial ripeness often involves a two-part analysis. The Texas
Supreme Court described this two-part approach by stating that
“[rlipeness . . . involves both jurisdictional and prudential con-
cerns.” See Perry v. Del Rio, 66 S.W.3d 239, 250 (Tex. 2001).
The court explained that when making a ripeness determination,
a court must consider, as a jurisdictional matter, whether it can
act at a certain time and also, as a prudential matter, whether it
should act at that time.
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A similar approach was adopted by the U.S. Court of Appeals
for the Eighth Circuit. In Nebraska Public Power Dist. v.
MidAmerican Energy, supra, a federal declaratory judgment
action case, the Eighth Circuit stated that the ripeness inquiry
required an examination of both the jurisdictional question of
the “‘fitness of the issues for judicial decision’” and of the pru-
dential question concerning the *‘hardship to the parties of with-
holding court consideration.”” 234 F.3d at 1038 (quoting Abbott
Laboratories v. Gardner, 387 U.S. 136, 87 S. Ct. 1507, 18 L. Ed.
2d 681 (1967)). The Eighth Circuit explained that

[t]he “fitness for judicial decision” inquiry goes to a

court’s ability to visit an issue. . . . [I]t safeguards against
judicial review of hypothetical or speculative disagree-
ments. . . .

In addition to being fit for judicial resolution, an issue
must be such that delayed review will result in significant
harm. “Harm” includes both the traditional concept of
actual damages—pecuniary or otherwise—and also the
heightened uncertainty and resulting behavior modification
that may result from delayed resolution.

Nebraska Public Power Dist. v. MidAmerican Energy, 234 F.3d
at 1038. We consider this two-part analytical approach to be
appropriate when evaluating a ripeness challenge and employ it
in the present cases.

With regard to the jurisdictional aspect of ripeness, we dis-
agree with appellants’ argument that posits that these cases were
not ripe at the time Omaha filed its declaratory judgment actions
due to the existence of the appeal in the annexation case and
that as a result, these cases remained immutably unripe through
their pendency. Appellants’ contention ignores this court’s prior
decisions involving Omaha’s annexation of the former city of
Millard, wherein we filed opinions on the same day that, first,
affirmed the district court’s determination that the annexation
was valid and, second, notwithstanding the pendency of the
annexation appeal, considered and resolved issues involving
whether contracts entered into by the annexed airport authority
were affected by the annexation. See City of Millard v. City of
Omaha, 185 Neb. 617, 177 N.W.2d 576 (1970) (affirming dis-
trict court’s decision that Omaha’s annexation of Millard was
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valid), and Airport Authority of City of Millard v. City of Omaha,
185 Neb. 623, 177 N.W.2d 603 (1970) (determining airport
authority’s contracts were not impaired by Omaha’s annexation
of Millard).

[14] Appellants’ argument presumes that ripeness is an
unchanging characteristic of a lawsuit. However, just as a court
can consider the issue of mootness during the pendency of liti-
gation, see Keef v. State, 271 Neb. 738, 716 N.W.2d 58 (2006)
(determining issue on appeal challenging statute became moot
when Legislature repealed statute after filing of litigation), a
court can take into account all information available to it at the
time a ripeness challenge is considered and decide whether an
issue is ripe for determination, see 13A Charles Alan Wright et
al., Federal Practice and Procedure § 3532.1 at 136-37 (2d ed.
1984) (stating that “[r]ipeness should be decided on the basis of
all the information available to the court. Intervening events that
occur after decision in lower courts should be included, just as
must be done with questions of mootness”). The U.S. Supreme
Court has said “since ripeness is peculiarly a question of tim-
ing, it is the situation now rather than the situation at the time
of the District Court’s decision that must govern.” Regional Rail
Reorganization Act Cases, 419 U.S. 102, 140, 95 S. Ct. 335, 42
L. Ed. 2d 320 (1974).

These cases were filed in district court on March 31, 2006.
This court’s decision in the annexation case was filed on January
12, 2007, and stated that Omaha’s annexation of Elkhorn was
effective March 24, 2005. Thus, although the appeal in the
annexation case was resolved during the pendency of the pres-
ent litigation, as a matter of law, Omaha annexed Elkhorn and
succeeded to its contracts on March 24, 2005, which is prior to
the filing of these cases in the district court. Taking into con-
sideration all information available to us, as we must, we reject
appellants’ jurisdictional argument regarding ripeness.

With respect to the prudential aspect of ripeness, we believe
there can be no reasonable dispute as to the “harm” that would
result from a delayed review in the instant cases. As noted above,
the annexation is complete and final. Dismissing these appeals
at the present time would result in delay and the unnecessary
expense of judicial resources. Compare CenTra, Inc. v. Chandler
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Ins. Co., 248 Neb. 844, 854, 540 N.W.2d 318, 327 (1995) (dis-
cussing appellate court’s attempt to avoid relitigating issues “at
the costs of greater delay . . . and needless waste of judicial
resources”). The issue in these cases is essentially legal in nature
and may be resolved without further factual development. See
Abbott Laboratories v. Gardner, 387 U.S. 136, 87 S. Ct. 1507,
18 L. Ed. 2d 681 (1967), abrogated on other grounds, Califano
v. Sanders, 430 U.S. 99, 97 S. Ct. 980, 51 L. Ed. 2d 192 (1977).
Omaha’s challenge to and our consideration of the severance
provisions are limited to a constitutional analysis. Continued
uncertainty regarding the enforceability of the severance provi-
sions is undesirable and unnecessary. After consideration of both
the jurisdictional and prudential aspects of ripeness, we conclude
the instant cases are ripe for judicial consideration.

Accordingly, appellants’ assignment of error challenging
jurisdiction is without merit.

2. THE SEVERANCE Provisions ARE NOT AN
UNCONSTITUTIONAL GRATUITY

For their substantive assignment of error, appellants contend
that the district court erred in sustaining Omaha’s motions for
summary judgment based upon its conclusion that the sever-
ance provisions violated Neb. Const. art. III, § 19. Appellants’
arguments are addressed solely to the constitutionality of the
provisions under Neb. Const. art. III, § 19, and our analysis is
similarly circumscribed. Appellants claim that the district court’s
determination that the severance provisions are invalid because
they grant “extra compensation” after services have been ren-
dered is contrary to existing Nebraska case law and ignores the
evidence in these cases. We find merit to appellants’ argument.
Because the uncontroverted evidence demonstrates that the terms
of the severance provisions were determined before services
were rendered and are supported by adequate consideration,
we conclude that the provisions do not violate Neb. Const. art.
III, § 19, and are enforceable. We therefore reverse the district
court’s orders and remand the causes for further proceedings
consistent with this opinion.

[15] Article III, § 19, provides in pertinent part that “[t]he
Legislature shall never grant any extra compensation to any
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public officer, agent, or servant after the services have been ren-
dered . . . . Article III, § 19, applies to the State and its politi-
cal subdivisions. See Retired City Civ. Emp. Club of Omaha v.
City of Omaha Emp. Ret. Sys., 199 Neb. 507, 260 N.W.2d 472
(1977). We have said that when the “services” for which com-
pensation is granted are rendered prior to the date on which the
terms of compensation are determined, the “benefits awarded are
not compensation but are a gratuity.” See Wilson v. Marsh, 162
Neb. 237, 252, 75 N.W.2d 723, 732 (1956). It follows that when
the “services” for which compensation is paid are rendered after
the date on which the terms of compensation are established, the
benefits awarded are not a gratuity.

In the instant cases, Omaha argued and the district court
agreed that the moneys to be paid to police and manage-
ment appellants under the severance provisions constituted an
improper gratuity because the moneys were payable only in the
event of and after Elkhorn’s annexation. The district court deter-
mined that “annexation, rather than continued employment, is
the key factor” that led to the payment of the severance benefits.
This determination is contrary to the significance of the material
facts and of the applicable law.

In Myers v. Nebraska Equal Opp. Comm., 255 Neb. 156, 582
N.W.2d 362 (1998), we considered whether an amount that the
Nebraska Equal Opportunity Commission (NEOC) had agreed
to pay Lawrence R. Myers, an NEOC employee, to resign his
position with the NEOC and to relinquish certain other rights
constituted an unconstitutional gratuity in violation of Neb.
Const. art. III, § 19. We framed the issue in that case as being
whether Myers’ resignation and relinquishment of rights con-
stituted adequate consideration to support a binding contract
and a legal obligation to pay. In Myers, we stated that if the
consideration was adequate, the NEOC was obligated to pay
under the contract, and that the payment to Myers was not an
unconstitutional gratuity.

[16] In resolving the issue posed in Myers, we characterized
consideration as being “sufficient to support a contract if there
is any detriment to the promisee or any benefit to the promi-
sor.” 255 Neb. at 163, 582 N.W.2d at 367. We then reviewed
the record and observed that the NEOC had entered into the
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agreement with Myers “to prevent any impairment in its opera-
tion.” Id. at 165, 582 N.W.2d at 368-69. We noted that Myers
had relinquished his right to try to clear his name after certain
allegations had been leveled against him and that the relinquish-
ment of this right constituted a detriment to Myers and served
as a benefit to the NEOC, which had a “‘legitimate interest in
avoiding disruption’” at the NEOC. Id. at 165, 582 N.W.2d at
369. We concluded that because the agreement provided a detri-
ment to Myers and a benefit to the NEOC, the agreement was
supported by adequate consideration, and that thus, the payment
to Myers under the agreement was not an unconstitutional gratu-
ity. Id.

Contrary to the district court’s focus on the timing of the
payment of the severance benefits in the instant cases, the focus
under Neb. Const. art. III, § 19, is more appropriately on when
the compensation is granted and whether there is consideration
to support the compensation. If adequate consideration supports
the severance provisions, then the payments are not gratuities
and the severance provisions are enforceable. See id.

The records in the instant cases present evidence of a benefit
to the promisor and a detriment to the promisee. The records
contain affidavits setting forth, without dispute, that the sever-
ance provisions were entered into to enable Elkhorn to retain key
employees who, when faced with the possibility of Elkhorn’s
annexation and the corresponding possibility of losing their jobs,
might have sought other employment rather than remain in their
positions. The record further reflects that the police and manage-
ment appellants were only entitled to receive payments under the
severance provisions if they agreed to continue their employment
and they were still employed by Elkhorn at the time of Elkhorn’s
annexation and if their positions were effectively eliminated as
a result of the annexation. Thus, Elkhorn and, subsequently,
Omaha benefited from the appellants’ decisions to remain in
their positions and to carry out their employment responsibili-
ties up to and until the time that their services were no longer
needed, and the police and management appellants suffered
the detriment of forgoing new employment opportunities until
after their employment was terminated. The evidence further
shows that the date it was determined to provide severance was
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before services were rendered. This record demonstrates that the
severance provisions were supported by adequate consideration
and did not violate the provisions of Neb. Const. art. III, § 19.
See Myers v. Nebraska Equal Opp. Comm., 255 Neb. 156, 582
N.W.2d 362 (1998).

Summary judgment is proper when the pleadings and evi-
dence admitted at the hearing disclose that there is no genuine
issue as to any material fact or as to the ultimate inferences
that may be drawn from those facts and that the moving party
is entitled to judgment as a matter of law. Hofferber v. City of
Hastings, 275 Neb. 503, 747 N.W.2d 389 (2008). The uncontro-
verted evidence demonstrates that the severance provisions were
determined before service was rendered and were supported by
adequate consideration. We conclude that the severance provi-
sions did not violate Neb. Const. art. III, § 19, and are valid and
enforceable. Omaha, as the moving party that sought to invali-
date the agreements, was not entitled to judgment in its favor.
The district court’s ruling to the contrary was error.

VI. CONCLUSION
In these consolidated appeals, we conclude that the district
court correctly exercised subject matter jurisdiction over these
cases but that it erred in granting summary judgment in favor of
Omaha. We conclude that the severance provisions did not vio-
late Neb. Const. art. III, § 19, and are valid and enforceable. We
reverse the district court’s grant of summary judgment in favor
of Omaha in each case, and we remand the causes for further
proceedings consistent with this opinion.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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1. Summary Judgment. Summary judgment is proper when the pleadings and evi-
dence admitted at the hearing disclose no genuine issue as to any material fact or as
to the ultimate inferences that may be drawn from those facts and that the moving
party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.

3. Insurance: Contracts: Appeal and Error. The meaning of an insurance policy
is a question of law, in connection with which an appellate court has an obliga-
tion to reach its own conclusions independently of the determination made by the
lower court.

4. Insurance: Contracts: Intent: Appeal and Error. In appellate review of an insur-
ance policy, the court construes the policy as any other contract to give effect to the
parties’ intentions at the time the writing was made. Where the terms of a contract
are clear, they are to be accorded their plain and ordinary meaning.

5. Insurance: Claims: Notice. Failure to give timely notice is not a defense to an
insurance claim unless there is evidence of collusion or it is shown that the insurer
has been prejudiced in its handling of the claim.

6. Insurance: Notice: Proof. Prejudice from an unreasonable and unexcused delay in
giving notice of a claim is established by examining whether the insurer received
notice in time to meaningfully protect its interests.

Appeal from the District Court for Madison County: PATRICK
G. RocErs, Judge. Affirmed.

James D. Gotschall, of Strope & Gotschall, P.C., for
appellants.

Timothy A. Clausen, of Klass Law Firm, L.L.P, for
appellee.

Heavican, C.J., WRrRiGHT, CONNOLLY, GERRARD, STEPHAN, and
MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE
This matter has its origin in an automobile accident in
Norfolk, Nebraska, that occurred on February 16, 2001. In this
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case, Mary A. Steffensmeier and Pat Steffensmeier filed suit in
the district court for Madison County to collect a claim pursu-
ant to the underinsured motorist provisions of an automobile
insurance policy issued to them by Le Mars Mutual Insurance
Company (Le Mars). Le Mars denied coverage on the basis that
the Steffensmeiers had failed to give Le Mars the required notice
that the Steffensmeiers had filed an earlier suit against the other
motorist. The earlier suit resulted in a judgment against the other
motorist which exceeded the limits of the tort-feasor’s policy,
thereby implicating the underinsured provisions of the policy
issued by Le Mars to the Steffensmeiers. In the present case, the
district court granted Le Mars’ motion for summary judgment
and dismissed the Steffensmeiers’ complaint. The Steffensmeiers
appeal and claim that there were genuine issues of material fact
regarding whether they gave reasonable notice of their earlier
lawsuit and whether Le Mars was prejudiced by any failure on
the part of the Steffensmeiers to give the required notice. We
conclude that the pleadings and evidence disclose no genuine
issue of material fact and that Le Mars was entitled to judgment
as a matter of law. We affirm.

STATEMENT OF FACTS

Mary Steffensmeier was involved in an automobile accident
in which her vehicle was struck by a vehicle driven by Dustin
Graham on February 16, 2001. Graham had an automobile
insurance policy with Allstate Insurance Company (Allstate) that
had a liability limit of $50,000 per person. The Steffensmeiers
had an automobile insurance policy with Le Mars that included
underinsured motorist coverage of $100,000 per person. The
Steffensmeiers notified Le Mars of the accident. After contact-
ing an Allstate representative and being advised that Graham’s
policy limits were adequate to cover the Steffensmeiers’ claim, a
Le Mars claims representative determined that the Steffensmeiers
would not have a claim for underinsured motorist coverage.

The Steffensmeiers filed a suit against Graham on September
9, 2004. The Steffensmeiers did not give Le Mars notice that
they had filed suit against Graham. The Steffensmeiers’ case
against Graham went to trial. On February 21, 2006, the court
entered judgment based on a jury verdict in favor of Mary
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Steffensmeier in the amount of $175,000. Allstate subsequently
paid the $50,000 limit of Graham’s policy plus interest and
court costs.

Because the $50,000 payment from Allstate fell short of the
$175,000 judgment, on March 8, 2006, the Steffensmeiers made
demand on Le Mars for the $100,000 limit of the underinsured
motorist coverage in the Le Mars policy. On March 30, Le Mars
denied the claim on the basis that contrary to the policy, the
Steffensmeiers had failed to give Le Mars notice that they had
filed the earlier suit against Graham. Le Mars relied on provi-
sions of the policy that required the insured to give reasonable
notice of the pendency of a suit and to promptly send Le Mars
copies of legal papers if suit was brought.

The Steffensmeiers filed the present action against Le Mars
seeking a judgment of $100,000 plus interest and costs. The
Steffensmeiers admitted that they gave no written notice to
Le Mars until after the verdict was rendered and judgment
was entered, but they asserted that such failure “was in no way
prejudicial” to Le Mars and was therefore not a valid reason to
deny coverage. Le Mars answered and alleged as an affirmative
defense that the Steffensmeiers had failed to provide reasonable
notice of the suit as required under the policy and that Le Mars
did not have a reasonable opportunity to protect its interests in
the action against Graham. In their reply to Le Mars’ answer, the
Steffensmeiers asserted that they did not have a duty to notify
Le Mars at the time they filed the suit against Graham because
they did not know this earlier suit would result in a judgment in
excess of Graham’s $50,000 coverage limits until after the jury
returned its verdict and that they promptly gave notice to Le Mars
after the judgment was entered. In this regard, the evidence
showed that the Steffensmeiers had made a settlement demand
of $80,000 from Allstate prior to trial and that during trial, they
asked the jury to award more than $50,000 in damages.

The district court sustained Le Mars’ motion for summary
judgment. The court noted that there was no dispute that the
Steffensmeiers failed to provide notice that they had filed suit
against Graham. The court cited Deprez v. Continental Western
Ins. Co., 255 Neb. 381, 584 N.W.2d 805 (1998), and Laravie v.
Battle Creek Mut. Ins. Co., No. A-04-909, 2005 WL 2007200
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(Neb. App. Aug. 23, 2005) (not designated for permanent pub-
lication), for the proposition that under policy language similar
to that in the present case, an insurance company is deemed to
have been prejudiced as a matter of law when a policy holder
fails to notify the insurance company that the policy holder
has filed a lawsuit. The court therefore concluded that Le Mars
was entitled to judgment as a matter of law and dismissed the
Steffensmeiers’ action.
The Steffensmeiers appeal.

ASSIGNMENTS OF ERROR

The Steffensmeiers generally assert that the district court
erred in sustaining Le Mars’ motion for summary judgment.
They specifically argue that there were genuine issues of mate-
rial fact as to whether their duty to provide notice to Le Mars
was triggered before the verdict was returned in their suit against
Graham, whether Le Mars was actually prejudiced by their fail-
ure to give notice, and whether Le Mars had actual notice of the
Steffensmeiers’ claim against Graham.

STANDARDS OF REVIEW

[1,2] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose no genuine issue as
to any material fact or as to the ultimate inferences that may be
drawn from those facts and that the moving party is entitled to
judgment as a matter of law. See Hofferber v. City of Hastings,
275 Neb. 503, 747 N.W.2d 389 (2008). In reviewing a summary
judgment, an appellate court views the evidence in a light most
favorable to the party against whom the judgment is granted and
gives such party the benefit of all reasonable inferences deduc-
ible from the evidence. Id.

[3] The meaning of an insurance policy is a question of law,
in connection with which an appellate court has an obligation
to reach its own conclusions independently of the determina-
tion made by the lower court. Alsobrook v. Jim Earp Chrysler-
Plymouth, 274 Neb. 374, 740 N.W.2d 785 (2007).

ANALYSIS
The Steffensmeiers generally assert that summary judgment
was not proper in this case because there were genuine issues
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of material fact and Le Mars was not entitled to judgment as
a matter of law. There appears to be no dispute of fact that
the Steffensmeiers filed suit against Graham on September 9,
2004, that the Steffensmeiers’ case against Graham went to
trial, that the court in the Steffensmeiers’ case against Graham
entered judgment in Mary Steffensmeier’s favor in the amount
of $175,000 on February 21, 2006, and that the Steffensmeiers
did not give Le Mars notice of the suit against Graham until
March 8, when they made demand on Le Mars for underinsured
motorist coverage. Instead, the Steffensmeiers argue that there
were genuine issues of material fact regarding (1) whether they
gave reasonable notice to Le Mars that they had filed suit against
Graham and (2) whether Le Mars was prejudiced by any failure
to give reasonable notice.

We must therefore review the pleadings and evidence regard-
ing reasonable notice and prejudice. Based on such review,
we conclude that the Steffensmeiers failed to give the notice
required under the policy, that Le Mars was prejudiced by such
failure, that there were no genuine issues of material fact related
to such issues, that Le Mars was entitled to judgment as a matter
of law, and that the district court did not err in granting summary
judgment in favor of Le Mars.

The Steffensmeiers Failed to Give Notice of Their Suit Against
Graham as Required Under the Policy Issued by Le Mars.

The Steffensmeiers assert that there were genuine issues
of material fact regarding whether they gave Le Mars rea-
sonable notice of their suit against Graham. In denying the
Steffensmeiers’ claim for underinsured motorist coverage,
Le Mars relied on a provision of the policy that stated:

No judgment for damages arising out of a suit brought
against the owner or operator of an ‘“uninsured motor
vehicle” or “underinsured motor vehicle” is binding on us
unless we:

1. Received reasonable notice of the pendency of the
suit resulting in the judgment; and

2. Had a reasonable opportunity to protect our interests
in the suit.
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Le Mars further relied on a provision that stated that “[a] person
seeking Underinsured Motorists Coverage must also promptly
.. . [slend us copies of the legal papers if suit is brought.”

The Steffensmeiers argue that the policy required them to
give only “reasonable notice” of the lawsuit and that the notice
they gave was reasonable. They assert that they did not need to
give notice to Le Mars until after they knew they had a claim for
underinsured motorist coverage and that they did not know they
had such claim until they knew the amount of their judgment
against Graham exceeded the limits of Graham’s insurance pol-
icy. They argue that they gave notice to Le Mars promptly after
they learned the judgment of $175,000 exceeded the $50,000
limit of Graham’s policy.

[4] We look to the language of the policy to determine what
notice was required under the policy. In appellate review of an
insurance policy, the court construes the policy as any other
contract to give effect to the parties’ intentions at the time the
writing was made. Alsobrook v. Jim Earp Chrysler-Plymouth,
274 Neb. 374, 740 N.W.2d 785 (2007). Where the terms of a
contract are clear, they are to be accorded their plain and ordi-
nary meaning. /d. The policy required the Steffensmeiers to give
“reasonable notice of the pendency of the suit” and to promptly
send copies of legal papers if suit were brought.

The Steffensmeiers argue that there is an issue of fact as to
whether the notice they gave was “reasonable.” They claim that
reasonable persons would not have given notice of a claim for
underinsured motorist coverage until after they knew with cer-
tainty that they had such a claim. To the contrary, with respect
to the underinsured feature of the policy, the policy requires
reasonable notice not of a claim for underinsured motorist cov-
erage but of “notice of the pendency of the suit resulting in the
judgment.” The policy defines what notice is reasonable where it
provides that Le Mars must be given “a reasonable opportunity
to protect [its] interests in the suit” and where it further provides
that the insured must “promptly” send Le Mars “copies of the
legal papers if suit is brought.” The notice provisions of the
policy taken together therefore indicate that the required reason-
able notice is prompt notice of the pendency of the suit, if suit is
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brought, prior to judgment and notice that gives the insurer the
opportunity to protect its interests in the suit.

Because the policy required the Steffensmeiers to promptly
send legal papers if suit is brought prior to judgment rather
than notice that the Steffensmeiers had a matured underinsured
motorist claim, we reject the Steffensmeiers’ argument that they
did not need to give notice until after they knew that their judg-
ment against Graham exceeded the limits of Graham’s policy.
See, also, Matter of Preferred Mut. Ins. Co., 199 A.D.2d 719,
605 N.Y.S.2d 450 (1993) (rejecting argument that notice require-
ment was not triggered until insured became aware that other
driver’s liability coverage was to be exhausted).

Although the parties on appeal rely primarily on policy
language, for completeness we refer to the Uninsured and
Underinsured Motorist Insurance Coverage Act, Neb. Rev.
Stat. §§ 44-6401 to 44-6414 (Reissue 2004), and observe
that the notice provisions at issue in this case appear to be
within the parameters of the act. In this respect, we note that
§ 44-6413(1)(a) provides in part that the “uninsured and under-
insured motorist coverages provided” in the act “shall not apply
to [damages] with respect to which the insured or his or her
representative makes, without the written consent of the insurer,
any settlement with or obtains any judgment against any person
who may be legally liable for any injuries.” Because the act
effectively allows an insurer to require its written consent before
the insured obtains any judgment against another motorist, it
appears that a policy which requires notice of the pendency of
a suit would be consistent with the act and that underinsured
coverage does not apply in the absence of the written consent
of the insurer.

In the present case, because Le Mars did not learn of the
suit until after a judgment had been obtained, it is clear that
the notice given by the Steffensmeiers was not “prompt” notice
they had filed suit and that such notice did not give Le Mars the
opportunity to protect its interests in the suit. The Steffensmeiers
did not give notice that was reasonable under the policy, and
we reject the Steffensmeiers’ argument that there was a genuine
issue of material fact regarding whether they gave reasonable
notice of the suit against Graham.
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Le Mars Was Prejudiced by the Steffensmeiers’ Failure
to Give Reasonable Notice Because Le Mars Was
Denied the Opportunity to Protect Its Interests

in the Suit Against Graham.

[5] The Steffensmeiers further argue that even if they failed to
give the required notice, there remains a genuine issue of mate-
rial fact as to whether Le Mars was prejudiced by such failure.
The policy provides that “[n]o judgment for damages arising out
of a suit brought against . . . an . . . ‘underinsured motor vehicle’
is binding on [Le Mars] unless [Le Mars h]ad a reasonable
opportunity to protect [its] interests in the suit.”” With respect
to notice, we have held that “[f]ailure to give timely notice is
not a defense to an insurance claim unless there is evidence of
collusion or it is shown that the insurer has been prejudiced in
its handling of the claim.” Deprez v. Continental Western Ins.
Co., 255 Neb. 381, 386, 584 N.W.2d 805, 809 (1998). Given
the foregoing, Le Mars would not be entitled to summary judg-
ment in the present case unless Le Mars was prejudiced by
the Steffensmeiers’ failure to give the notice required under
the policy.

[6] In the context of a liability insurance claim, we have said
that prejudice from an unreasonable and unexcused delay in
giving notice of a claim “is established by examining whether
the insurer received notice in time to meaningfully protect its
interests.” Dutton-Lainson Co. v. Continental Ins. Co., 271 Neb.
810, 828, 716 N.W.2d 87, 102 (2006). In Deprez, supra, which
was an uninsured motorist case, we concluded that “the inability
of [the insurer] to intervene was prejudicial as a matter of law.”
255 Neb. at 387, 584 N.W.2d at 809.

We similarly conclude in the present case that Le Mars was
prejudiced as a matter of law because it was not given notice
of the suit against Graham in time for it to intervene in the suit
and did not have a reasonable opportunity to protect its inter-
ests. We have held that an insurer providing uninsured motorist
coverage “may intervene in an action between its insured and
the uninsured tort-feasor in order to protect itself on the issues
of liability and damages arising under the uninsured motorist’s
provisions of its insurance policy.” Heisner v. Jones, 184 Neb.
602, 611, 169 N.W.2d 606, 611-12 (1969). See, also, Eich v.
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State Farm Mut. Automobile Ins. Co., 208 Neb. 714, 305 N.W.2d
621 (1981) (interest of insurer on damages issue may properly
be protected by insurer’s intervention in action against tort-
feasor), overruled on other grounds, Lane v. State Farm Mut.
Automobile Ins. Co., 209 Neb. 396, 308 N.W.2d 503 (1981), and
Kracl v. Aetna Cas. & Surety Co., 220 Neb. 869, 374 N.W.2d 40
(1985). The reasoning in Heisner applies equally to an underin-
sured circumstance.

We have recognized that intervention by an insurer in a suit
between its insured and the tort-feasor who is arguably insuffi-
ciently covered places the insurer in “an inconvenient position,”
Heisner, 184 Neb. at 611, 169 N.W.2d at 612. Nevertheless,
under the policy and our jurisprudence, Le Mars, upon reason-
able notice, could have intervened in the action between the
Steffensmeiers and Graham in order to protect itself on the
issues of liability and damages relative to the underinsured
motorist provisions of the insurance policy Le Mars issued to the
Steffensmeiers. However, because the Steffensmeiers failed to
give Le Mars reasonable notice of the suit as required under the
policy, Le Mars did not learn of the suit until after a judgment
had been entered which exceeded the tort-feasor’s policy limits.
Le Mars therefore did not have the opportunity to intervene in
the Steffensmeiers’ case against Graham in order to protect its
interests and was prejudiced as a matter of law.

The Steffensmeiers argue that Le Mars had actual notice
because the Steffensmeiers notified Le Mars of the accident
shortly after it occurred. We reject this argument. The notice
required by the policy relative to Le Mars’ underinsured obliga-
tions was notice of the suit, not notice of the accident, and it
has been held that notice of an accident does not give notice
that a suit has been or will be filed. See Beck v. Farmers Ins.
Co. of WA., 113 Wash. App. 217, 53 P.3d 74 (2002) (knowledge
of facts of accident did not give notice of suit and did not give
insurer information necessary to determine how it might protect
its interests in suit). In the present case, notice of the accident
did not serve as “notice of the pendency of the suit resulting in
the judgment” as required by the policy.

Because Le Mars was denied the opportunity to intervene to
protect its interests in the suit against Graham, it was prejudiced
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as a matter of law by the failure to give notice. There is no gen-
uine issue of material fact with regard to prejudice to Le Mars
in this matter.

CONCLUSION
We conclude that the pleadings and evidence in this case
establish that the Steffensmeiers failed to give reasonable notice
of the suit against Graham as required by the policy and that
Le Mars was prejudiced by such failure. There was no genuine
issue of material fact with respect to either matter. Le Mars was
entitled to judgment as a matter of law. We therefore affirm the
district court’s order granting summary judgment in favor of

Le Mars and dismissing the complaint.
AFFIRMED.

McCormack, J., participating on briefs.

ELizABETH A. NOTHNAGEL, APPELLEE, V. BEVERLY NETH, DIRECTOR,
STATE OF NEBRASKA, DEPARTMENT OF MOTOR VEHICLES, AND
DEPARTMENT OF MOTOR VEHICLES, APPELLANTS.

752 N.W.2d 149
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1. Administrative Law: Judgments: Appeal and Error. A judgment or final order
rendered by a district court in a judicial review pursuant to the Administrative
Procedure Act may be reversed, vacated, or modified by an appellate court for
errors appearing on the record. When reviewing an order of a district court under
the Administrative Procedure Act for errors appearing on the record, the inquiry is
whether the decision conforms to the law, is supported by competent evidence, and
is neither arbitrary, capricious, nor unreasonable.

2. Judgments: Appeal and Error. Whether a decision conforms to law is by defini-
tion a question of law, in connection with which an appellate court reaches a con-
clusion independent of that reached by the lower court.

3. Administrative Law: Motor Vehicles: Licenses and Permits: Revocation: Police
Officers and Sheriffs. The arresting officer’s sworn report triggers the administra-
tive license revocation process by establishing a prima facie basis for revocation.

4. Administrative Law: Motor Vehicles: Licenses and Permits: Revocation: Police
Officers and Sheriffs: Blood, Breath, and Urine Tests. In an administrative
license revocation proceeding, the sworn report of the arresting officer must indi-
cate (1) that the person was arrested as described in Neb. Rev. Stat. § 60-6,197(2)
(Reissue 2004) and the reasons for the arrest, (2) that the person was requested
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to submit to the required test, and (3) that the person refused to submit to the
required test.

5. Administrative Law: Appeal and Error. When a petition for review of an admin-
istrative decision is presented to the district court, review shall be conducted by the
court without a jury de novo on the record of the agency.

6. ;. Inareview for sufficiency of the evidence, an appellate court does not
make its own factual findings, but in a true de novo review, the court uses assign-
ments of error as a guide to the factual issues in dispute, but makes independent
factual determinations based on the record.

Appeal from the District Court for Red Willow County: Davip
UrsowM, Judge. Reversed and remanded with directions.

Jon Bruning, Attorney General, and Andee G. Penn for
appellants.

G. Peter Burger, of Burger & Bennett, P.C., for appellee.

Heavican, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

WRIGHT, J.
NATURE OF CASE
The director of the Department of Motor Vehicles (Director)
appeals from a decision of the Red Willow County District
Court. The court reversed the decision of the Director to revoke
the driver’s license of Elizabeth A. Nothnagel for 1 year pursu-
ant to Neb. Rev. Stat. § 60-498.02 (Reissue 2004).

SCOPE OF REVIEW

[1] A judgment or final order rendered by a district court in
a judicial review pursuant to the Administrative Procedure Act
may be reversed, vacated, or modified by an appellate court
for errors appearing on the record. When reviewing an order
of a district court under the Administrative Procedure Act for
errors appearing on the record, the inquiry is whether the deci-
sion conforms to the law, is supported by competent evidence,
and is neither arbitrary, capricious, nor unreasonable. Snyder
v. Department of Motor Vehicles, 274 Neb. 168, 736 N.W.2d
731 (2007).

[2] Whether a decision conforms to law is by definition a
question of law, in connection with which an appellate court
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reaches a conclusion independent of that reached by the lower
court. Robbins v. Neth, 273 Neb. 115, 728 N.W.2d 109 (2007).

FACTS

Nothnagel was stopped by Trooper Theodore Gans, an officer
of the Nebraska State Patrol, in Red Willow County after Gans
received several reports of a car being driven erratically. Gans
observed the vehicle as it struck a curb. When the vehicle was
stopped, the right front tire was off the rim and the right rear
tire was flat.

Upon making contact with Nothnagel, Gans noted an odor of
alcoholic beverage coming from the vehicle and from Nothnagel’s
breath. In addition, her speech was slurred and her eyes were red
and bloodshot. Gans asked Nothnagel to exit her vehicle to per-
form a field sobriety test. When Gans asked Nothnagel to follow
him to the rear of her vehicle, she fell to the pavement, striking
her face.

Gans then asked Nothnagel to submit to a preliminary breath
test, but she verbally refused. Gans placed Nothnagel under
arrest and transported her to a local hospital for examination as
to her well-being and to perform a chemical test. At the hospital,
Nothnagel refused to submit to a chemical test.

Gans read a verbal notice of revocation to Nothnagel, com-
pleted a “Notice/Sworn Report/Temporary License,” and signed
it in the presence of a notary. At a hearing held pursuant to the
administrative license revocation (ALR) procedures, the sworn
report was received into evidence over Nothnagel’s objection.
She moved to dismiss the proceeding on the ground that there
was no evidence that she was requested by an officer to submit
to a chemical test. She argued that the officer merely testified
that he transported her to the hospital for the purpose of giv-
ing a test. She also argued there was no competent evidence
that she was advised of the consequences of refusing a chemi-
cal test.

The hearing officer noted that admission of the arresting offi-
cer’s sworn report is prima facie evidence for the Director’s order
of revocation. The hearing officer concluded that Nothnagel had
not met her burden of proof to show there was (1) no evidence
that the arresting officer requested a formal chemical test and
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(2) no evidence that the officer advised her of the consequences
of refusing to submit to the test. The hearing officer stated that
absent proof to the contrary, the statements in the sworn report
were considered definitive.

The hearing officer recommended the Director find that the
arresting officer had probable cause to believe Nothnagel was
operating a motor vehicle while under the influence and while
having a blood alcohol content in violation of Neb. Rev. Stat.
§ 60-6,196 (Reissue 2004). The hearing officer proposed that
Nothnagel’s license be revoked for the statutory period. The
Director adopted the hearing officer’s recommendations and
ordered revocation of Nothnagel’s driver’s license for 1 year.

Upon a petition for review filed by Nothnagel, the Red
Willow County District Court entered an order finding that the
evidence did not support the hearing officer’s determination that
Nothnagel “refused to allow the blood draw” and that there was
no evidence to establish that Nothnagel refused to submit to a
chemical test of her blood, breath, or urine upon the direction
of a peace officer. The court noted that at the ALR hearing, the
arresting officer testified that he transported Nothnagel to the
hospital for examination and to perform a chemical test. When
asked if Nothnagel had submitted to a chemical test, the officer
responded, “No, she did not.”

The district court also found the record devoid of evidence that
any chemical test was performed. The court implied the hearing
officer was incorrect in determining that Nothnagel had a blood
alcohol content in violation of the statute, when no chemical
test was performed. Before the court, the Director acknowledged
that the hearing officer “misstated her order.” The court noted
that the Director assigned the misstatement to a ““‘cut-and-paste
error’” and asked the court to find that the hearing officer’s
findings and recommendations were a “‘scrivener[’s] error.””
The court concluded that the order of revocation was based
upon findings and conclusions not supported by the evidence
or the law and that the revocation order should be reversed. It
dismissed the revocation proceedings.

The Director reinstated Nothnagel’s operating privileges and
filed a notice of appeal.
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ASSIGNMENTS OF ERROR

On appeal, the Director assigns two errors: The district court
erred (1) in finding that the record of the ALR hearing contained
no evidence that Nothnagel refused to submit to a chemical test
as requested and (2) in failing to make independent findings of
fact following a de novo review of the record of the ALR hear-
ing and to determine whether revocation of Nothnagel’s driver’s
license pursuant to Neb. Rev. Stat. § 60-498.01(2) (Reissue
2004) was supported by the court’s independent findings.

ANALYSIS

The Director first argues that the district court erred in failing
to find evidence that Nothnagel refused to submit to a chemi-
cal test when requested to do so by the arresting officer. The
issue, therefore, is whether there was sufficient evidence that
Nothnagel refused to submit to a chemical test.

[3,4] The arresting officer’s sworn report triggers the ALR
process by establishing a prima facie basis for revocation.
Snyder v. Department of Motor Vehicles, 274 Neb. 168, 736
N.W.2d 731 (2007). In an ALR proceeding, the sworn report
of the arresting officer must indicate (1) that the person was
arrested as described in Neb. Rev. Stat. § 60-6,197(2) (Reissue
2004) and the reasons for the arrest, (2) that the person was
requested to submit to the required test, and (3) that the person
refused to submit to the required test. § 60-498.01(2). See, also,
Betterman v. Department of Motor Vehicles, 273 Neb. 178, 728
N.W.2d 570 (2007).

The sworn report here indicates that Nothnagel was arrested
pursuant to § 60-6,197 after a report of reckless driving. The
officer found the vehicle “driving on rims” and observed it strike
a curb. Nothnagel could not perform field sobriety tests and
“fell on her face.” The officer detected alcohol on Nothnagel’s
breath and found an open container. The officer also noted that
Nothnagel refused a preliminary breath test. He checked the
box on the sworn report indicating that Nothnagel refused to
submit to a chemical test, and she was read the verbal notice
of revocation.

The sworn report was received into evidence at the ALR hear-
ing. It satisfies the requirements of § 60-498.01 and provides a
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prima facie basis for revocation. The district court erred when it
concluded there was no evidence that Nothnagel refused to sub-
mit to a chemical test. The sworn report is prima facie evidence
that Nothnagel refused to submit to a chemical test.

The Director claims that the district court also erred in
failing to make independent findings of fact following a de
novo review of the record of the ALR hearing and failing to
determine whether revocation of Nothnagel’s driver’s license
pursuant to § 60-498.01(2) was supported by the court’s inde-
pendent findings.

For some reason, the hearing officer’s recommendations did
not address the issue whether Nothnagel refused to submit to
a chemical test. The Director adopted the erroneous finding by
the hearing officer that Nothnagel was operating a vehicle while
having an alcohol concentration in violation of § 60-6,196(1).
The record supports a finding that Nothnagel refused a chemi-
cal test, but obviously, it does not support a finding that
Nothnagel was driving while over the legal limit, in violation
of § 60-6,196(1). In the district court, the Director claimed the
error by the hearing officer was a result of cutting and pasting
the document.

[5,6] When a petition for review of an administrative decision
is presented to the district court, review shall be conducted by
the court without a jury de novo on the record of the agency.
See Neb. Rev. Stat. § 84-917(5)(a) (Cum. Supp. 2006). See, also,
Betterman v. Department of Motor Vehicles, supra. “In a review
for sufficiency of the evidence, an appellate court does not make
its own factual findings, but in a true ‘de novo’ review, the court
uses assignments of error as a guide to the factual issues in dis-
pute, but makes independent factual determinations based on the
record.” Nebraska Liq. Distrib. v. Nebraska Liq. Cont. Comm.,
269 Neb. 401, 408, 693 N.W.2d 539, 546 (2005).

The district court reviewed the bill of exceptions from the
administrative hearing and the transcript of the ALR proceed-
ings. It concluded the evidence did not support a finding that
Nothnagel refused to submit to a test. The court recognized the
Director’s claim that the hearing officer misstated the recom-
mendation and that the error was caused by cutting and pasting.
It found that the order of revocation was based on findings and
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conclusions not supported by evidence, and it reversed the order
of revocation.

In appellate review of the district court’s order, we do not
focus on the findings of the hearing officer. Instead, we review
the order of the district court for errors appearing on the record.
We consider whether the decision conforms to the law, is sup-
ported by competent evidence, and is neither arbitrary, capri-
cious, nor unreasonable. See Snyder v. Department of Motor
Vehicles, 274 Neb. 168, 736 N.W.2d 731 (2007). Whether a
decision conforms to law is by definition a question of law, in
connection with which an appellate court reaches a conclusion
independent of that reached by the lower court. Robbins v. Neth,
273 Neb. 115, 728 N.W.2d 109 (2007).

We infer from the district court’s order that it refused to
accept the Director’s assertion that the hearing officer’s recom-
mendation was a typographical error made by cutting and past-
ing from other documents. In conducting its de novo review,
the district court should have made independent findings of fact
without relying on the recommendations of the hearing officer.
The court’s review of the evidence should have included the
sworn report, which was received into evidence and which satis-
fied the requirements of § 60-498.01.

On a question of law, we must reach a conclusion indepen-
dent of the lower court’s decision. The sworn report of the offi-
cer established a prima facie case for license revocation because
it contained the statutorily required recitations. See Betterman v.
Department of Motor Vehicles, 273 Neb. 178, 728 N.W.2d 570
(2007). The sworn report indicated that Nothnagel was arrested
and the reasons for the arrest. It indicated that Nothnagel refused
to submit to a chemical test. The report was signed and sworn
in front of a notary.

Upon the showing of a prima facie case for license revoca-
tion, the Director is not required to prove the recitations in the
sworn report are true. Hahn v. Neth, 270 Neb. 164, 699 N.W.2d
32 (2005). Instead, the burden is passed to the motorist to prove
that one or more of the recitations in the sworn report are false.
Id. Nothnagel did not present evidence to rebut the sworn report,
nor did she prove that the recitations in the sworn report were
false. Thus, the only conclusion that can be reached after a
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de novo review of the record before the agency is that Nothnagel
refused to submit to a chemical test and that her license should
be revoked pursuant to § 60-498.01. It was error for the district
court to find that the evidence did not support the order of revo-
cation. The court’s dismissal of the revocation proceeding must
be reversed.

CONCLUSION
The judgment of the district court dismissing the revocation
proceeding is reversed, and the cause is remanded to the district
court with directions to reinstate the decision of the Director
to revoke Nothnagel’s driver’s license for the period of time
remaining on the revocation.
REVERSED AND REMANDED WITH DIRECTIONS.

Topb THROWER, APPELLANT, V. JEREMY ANSON AND THE
PROGRESSIVE CORPORATION, AN OHIO CORPORATION
DOING BUSINESS AS PROGRESSIVE NORTHERN
INSURANCE COMPANY, APPELLEES.

752 N.W.2d 555

Filed July 11, 2008.  No. S-07-566.

1. Summary Judgment. Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose that there is no genuine issue as to any
material fact or as to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an

appellate court views the evidence in a light most favorable to the party against

whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.

Contracts. The construction of a contract is a question of law.

Statutes. Statutory interpretation presents a question of law.

5. Judgments: Appeal and Error. When reviewing questions of law, an appellate
court has an obligation to resolve the questions independently of the conclusion
reached by the trial court.

6. Contracts: Compromise and Settlement. A settlement agreement is subject to the
general principles of contract law.

7. Contracts: Words and Phrases. A contract is ambiguous when a word, phrase,
or provision in the contract has, or is susceptible of, at least two reasonable but
conflicting interpretations or meanings.
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8. Contracts. When the terms of a contract are clear, a court may not resort to rules
of construction, and the terms are to be accorded their plain and ordinary meaning
as the ordinary or reasonable person would understand them.

9. Parol Evidence: Contracts. The parol evidence rule renders ineffective proof of
a prior or contemporaneous oral agreement which alters, varies, or contradicts the
terms of a written agreement.

10. ____: . Unless a contract is ambiguous, parol evidence cannot be used to vary
its terms.

11.  Subrogation: Words and Phrases. Subrogation involves the substitution of one
person in the place of another with reference to a lawful claim, demand, or right,
so that the one who is substituted succeeds to the rights of the other in relation to
the debt or claim and its rights, remedies, or securities.

12. Insurance: Subrogation. An insurer’s subrogation rights can be no greater than
the rights of an insured against a third party.

13. Insurance: Subrogation: Compromise and Settlement. If a third party is
judgment-proof, such that he or she has no assets that the insurance company can
pursue under its right of subrogation, then the insurance company is not adversely
affected by a settlement between the insured and the third party.

14. Summary Judgment: Proof. The party moving for summary judgment has the
burden of showing no genuine issue of material fact exists.

Appeal from the District Court for Sarpy County: Davip K.
ARTERBURN, Judge. Affirmed in part, and in part reversed and
remanded for further proceedings.

Terry M. Anderson and Melany S. Chesterman, of Hauptman,
O’Brien, Wolf & Lathrop, P.C., for appellant.

Rex A. Rezac and Todd C. Kinney, of Fraser Stryker, P.C.,
L.L.O., for appellee Jeremy Anson.

Thomas M. Locher and Michelle Epstein, of Locher, Pavelka,
Dostal, Braddy & Hammes, L.L.C., for appellee Progressive
Corporation, doing business as Progressive Northern Insurance
Company.

Heavican, C.J., WRiGHT, CoONNOLLY, GERRARD, STEPHAN,
McCormack, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE
This matter has its origins in an automobile accident that
occurred on October 31, 2003. Todd Thrower, who had underin-
sured coverage with the Progressive Corporation (Progressive),
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was injured and settled with Jeremy Anson, who had liability
coverage with State Farm Insurance Company (State Farm),
which agreed to pay policy limits in exchange for a complete
release. After Thrower executed the release, Progressive denied
Thrower’s claim for underinsured motorist benefits.

Thrower filed suit in the district court for Sarpy County
against Anson and Progressive. Upon cross-motions for sum-
mary judgment filed by all parties, the district court concluded
that the release of Anson was valid and enforceable and that
Progressive did not have to provide underinsured coverage.
The district court sustained Anson’s and Progressive’s motions,
denied Thrower’s motion, and dismissed Thrower’s complaint.
Thrower appeals.

We conclude that the release is unambiguous, valid, and
enforceable, and that as a result of the release, Thrower dis-
charged Anson from liability relative to the accident. We fur-
ther conclude that because Progressive failed to carry its bur-
den of showing that Thrower’s release of Anson “adversely
affected” its subrogation right as required under Neb. Rev.
Stat. § 44-6413(1)(a) (Reissue 2004), it was not entitled to
summary judgment. We therefore affirm the district court’s
order in part, and in part reverse and remand the cause for fur-
ther proceedings.

STATEMENT OF FACTS

On October 31, 2003, a vehicle driven by Thrower was struck
from behind by a vehicle driven by Anson, and Thrower was
injured. At the time of the accident, Anson had an automobile
insurance policy with State Farm that had a liability limit of
$25,000. Thrower had an automobile insurance policy with
Progressive that included underinsured motorist coverage.

In June 2004, Thrower hired legal counsel to represent him
in a claim against Anson for the damages he sustained as a
result of the accident. On or about November 15, 2005, a State
Farm representative offered to pay the policy limits of $25,000
in exchange for Thrower’s release of claims against Anson. On
November 16, Thrower’s counsel provided Progressive with
notice under Neb. Rev. Stat. § 44-6412(2) (Reissue 2004), advis-
ing Progressive of State Farm’s settlement offer and notifying
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Progressive that, in accordance with the statute, it “ha[d] thirty
(30) days from the receipt of this correspondence within which
to substitute its funds if it wishe[d] to preserve its subrogation
claim.” In the letter, Thrower advised Progressive of his intent
to pursue an underinsured motorist claim under his insurance
policy. The letter was not in conformity with the statute, in that
it was not sent by certified mail and did not contain a signed
authorization from Thrower allowing Progressive to obtain his
medical records.

On November 17, 2005, 1 day after sending the notification
letter to Progressive, Thrower’s counsel obtained a release form
from State Farm and forwarded it to Thrower and his wife for
their signatures. Under the terms of the release, Thrower,

[flor the Sole Consideration of Twenty five thousand and
00/100 ($25,000.00) Dollars . . . release[d] and forever
discharge[d] . . . Anson[,] his heirs, executors, adminis-
trators, agents and assigns, and all other persons, firms
or corporations liable or, who might be claimed to be
liable, none of whom admit any liability to [Thrower] but
all expressly deny any liability, from any and all claims,
demands, damages, actions, causes of action or suits of
any kind or nature whatsoever, and particularly on account
of all injuries, known and unknown, both to person and
property, which have resulted or may in the future develop
from an accident which occurred on or about the 31st day
of October . . . 2003.

Thrower and his wife executed the release on or about
December 4, 2005, and their signatures were witnessed by
Thrower’s counsel. In a letter dated December 5, 2005, Thrower’s
counsel forwarded the signed release to State Farm, stating,
“Enclosed please find the executed release signed by [Thrower
and his wife]. I look forward to receiving the settlement check in
the very near future.” Thrower’s counsel received the settlement
check from State Farm on or about December 10.

On December 15, 2005, 2 days prior to the expiration of the
§ 44-6412 30-day period, Thrower’s counsel received a letter
from Progressive stating that Progressive intended to substitute
its funds for the settlement offered by State Farm and to pur-
sue its subrogation rights against Anson. A substitution check
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in the amount of $25,000 was also delivered by Progressive
on December 15. Shortly thereafter, Progressive learned that
Thrower had executed and returned the release to State Farm
prior to the expiration of Progressive’s 30-day response period
and that State Farm intended to rely upon the release. On
January 6, 2006, Progressive notified Thrower that in view of
the fact that Thrower had executed the release, Progressive was
“unable to provide any Underinsured Motorist Coverage for you
as a result of the [October 31, 2003] accident, since you elimi-
nated and prejudiced Progressive[’s] right of recovery.”

Thrower filed suit in the district court against Anson and
Progressive. In his amended complaint, Thrower alleged that
Anson was liable to him in negligence for injuries Thrower had
received as a result of the October 31, 2003, accident. As to
Progressive, Thrower effectively alleged that as a result of the
accident, Progressive was liable to him for underinsured motor-
ist benefits. Anson’s answer denied that he was liable to Thrower
and effectively alleged that Thrower’s claims were barred by
the release. Progressive’s answer denied Thrower’s claims and
alleged as part of its affirmative defense that Thrower’s release
“adversely affected and harmed Progressive’s rights in that
[Thrower] has destroyed Progressive’s . . . right to subrogation
and right of recovery against . . . Anson.”

On November 15, 2006, Thrower filed a motion for par-
tial summary judgment, seeking the dismissal “of any and all
defenses of [Anson and Progressive] based on the [release].” On
March 8, 2007, Progressive filed a cross-motion for summary
judgment based upon its affirmative defense alleging that its
subrogation rights had been destroyed and that it was not liable
on the underinsured provisions of the policy. On March 9, Anson
filed a motion seeking enforcement of the release and dismissal
of Thrower’s claims against him.

The motions came on for an evidentiary hearing on March
19, 2007. During the hearing, the district court ruled without
objection that it would treat Anson’s motion as a motion for
summary judgment. On April 23, the district court filed an order
in which it determined that the release was valid and enforce-
able and that as a result of the release, Thrower’s claim against
Anson should be dismissed. With regard to Thrower’s claim for
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underinsured motorist coverage under his Progressive policy,
the district court agreed with Progressive that, as provided for in
§ 44-6413(1)(a), Thrower’s execution of the release “adversely
affected” Progressive’s rights by extinguishing Progressive’s right
of subrogation and recovery against Anson and that as a result,
Thrower was not entitled to underinsured motorist coverage
under his Progressive policy. The district court denied Thrower’s
motion for partial summary judgment, granted Anson’s and
Progressive’s motions for summary judgment, and dismissed
Thrower’s complaint.
Thrower appeals.

ASSIGNMENTS OF ERROR

Thrower claims that the district court erred in granting Anson’s
and Progressive’s motions for summary judgment, because a
genuine issue of material fact exists as to Thrower’s claims
against both Anson and Progressive. As to Anson, Thrower
claims there is a fact question regarding the validity of the
release. As to Progressive, Thrower claims there is a fact ques-
tion as to whether Progressive was adversely affected by the
release. Because Thrower did not appeal the district court’s
denial of his motion for partial summary judgment, we do not
directly consider the propriety of that ruling.

STANDARDS OF REVIEW

[1,2] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose that there is no gen-
uine issue as to any material fact or as to the ultimate inferences
that may be drawn from those facts and that the moving party
is entitled to judgment as a matter of law. Hofferber v. City of
Hastings, 275 Neb. 503, 747 N.W.2d 389 (2008). In reviewing
a summary judgment, an appellate court views the evidence in a
light most favorable to the party against whom the judgment is
granted and gives such party the benefit of all reasonable infer-
ences deducible from the evidence. Id.

[3-5] The construction of a contract is a question of law. See
State ex rel. Bruning v. R.J. Reynolds Tobacco Co., 275 Neb. 310,
746 N.W.2d 672 (2008). Statutory interpretation presents a ques-
tion of law. In re Estate of Cooper, 275 Neb. 297, 746 N.W.2d
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653 (2008). When reviewing questions of law, an appellate court
has an obligation to resolve the questions independently of the
conclusion reached by the trial court. See State ex rel. Bruning
V. R.J. Reynolds Tobacco Co., supra.

ANALYSIS
The Release Is Valid and Enforceable.

Thrower contends that the district court erred in sustaining
Anson’s motion for summary judgment, because a genuine issue
of material fact exists concerning the validity and enforceability
of the release. In support of this assignment of error, Thrower
admits that “a signed . . . release was sent to Anson’s insurer,
State Farm, on or about December 5, 2005 . . . pursuant to an

. . agreement reached between [Anson’s] liability insurer and
[Thrower’s] attorney.” Brief for appellant at 7. Nevertheless,
Thrower argues that a genuine issue of material fact remains
as to whether the release was subject to an oral condition that
it was not effective unless and until Progressive elected not to
substitute its funds for the settlement offered by State Farm. We
conclude that this assignment of error is without merit.

[6-8] We have recognized that a settlement agreement is
subject to the general principles of contract law. Strategic Staff
Mgmt. v. Roseland, 260 Neb. 682, 619 N.W.2d 230 (2000). The
construction of a contract is a question of law, in connection
with which an appellate court has an obligation to reach an
independent, correct conclusion irrespective of the determina-
tions made by the court below. See State ex rel. Bruning v. R.J.
Reynolds Tobacco Co., supra. A contract is ambiguous when a
word, phrase, or provision in the contract has, or is susceptible
of, at least two reasonable but conflicting interpretations or
meanings. Gary’s Implement v. Bridgeport Tractor Parts, 270
Neb. 286, 702 N.W.2d 355 (2005). When the terms of the con-
tract are clear, a court may not resort to rules of construction,
and the terms are to be accorded their plain and ordinary mean-
ing as the ordinary or reasonable person would understand them.
See, Katherine R. Napleton Trust v. Vatterott Ed. Ctrs., 275 Neb.
182, 745 N.W.2d 325 (2008); Gary’s Implement v. Bridgeport
Tractor Parts, supra.
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In exchange for $25,000, Thrower “release[d] and forever
discharge[d] . . . Anson . . . from any and all claims” related
to the October 31, 2003, automobile accident. This release lan-
guage is unequivocal, and the release contains no written condi-
tions restricting the effectiveness of the release on the happening
of some other event.

Thrower argues that despite the unequivocal and uncondi-
tional language of the release, evidence offered at the summary
judgment hearing indicated a genuine issue of material fact
remained as to whether the parties had orally agreed the release
was dependent upon Progressive’s election not to substitute its
own funds for the settlement offered by State Farm, and that
therefore, the district court erred in dismissing his claim against
Anson. We disagree.

[9,10] Thrower’s contention that the parties had an oral agree-
ment ignores the parol evidence rule, which renders ineffective
proof of a prior or contemporaneous oral agreement which
alters, varies, or contradicts the terms of a written agreement.
Par 3, Inc. v. Livingston, 268 Neb. 636, 686 N.W.2d 369 (2004).
Unless a contract is ambiguous, parol evidence cannot be used
to vary its terms. Sack Bros. v. Tri-Valley Co-op., 260 Neb.
312, 616 N.W.2d 786 (2000). As stated above, the release is
clear, unambiguous, and unconditional. Thrower’s proposed oral
condition would alter the terms of the release. Under the parol
evidence rule, Thrower cannot rely upon evidence of a purported
oral agreement to vary the written terms of the release, and
therefore, Thrower’s argument is without merit.

We conclude that in accordance with the unambiguous lan-
guage of the release, Thrower settled with, released, and dis-
charged Anson from all liability related to the accident in
exchange for the receipt of $25,000. We conclude as a matter
of law that the release is valid and enforceable. There is no
genuine issue as to a material fact, and Anson was entitled to
judgment as a matter of law. Therefore, we affirm that por-
tion of the district court’s order that sustained Anson’s motion
for summary judgment and dismissed Thrower’s complaint
against Anson.
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A Genuine Issue of Material Fact Remains as to Whether
Progressive Was Adversely Affected by the Release.

Having determined that the release is valid and enforceable,
we now consider the implication of this settlement on Thrower’s
claim against Progressive for underinsured motorist benefits.
Thrower contends that Progressive must supply underinsured
coverage to him unless, as provided in § 44-6413(1)(a), it
can show that it was adversely affected by the settlement and
release. Thrower claims that the district court erred in sustain-
ing Progressive’s motion for summary judgment, because a gen-
uine issue of material fact exists as to whether Progressive was
adversely affected by Thrower’s release of Anson. We conclude
this assignment of error has merit.

This assignment of error implicates Progressive’s policy and
is governed by the provisions of Nebraska’s Uninsured and
Underinsured Motorist Insurance Coverage Act, Neb. Rev. Stat.
§ 44-6401 et seq. (Reissue 2004). Pursuant to § 44-6413(1)(a),
if an insured enters into a settlement with an underinsured driver
with respect to bodily injury claims without having given his or
her insurance carrier proper notice, the insurer may deny benefits
if the settlement “adversely affect[ed] the rights of the insurer.”
Specifically, § 44-6413(1)(a) provides that an insured is not
entitled to receive underinsured motorist coverage for “[bJodily
injury [claims] with respect to which the insured . . . makes,
without the written consent of the insurer, any settlement with
... any person who may be legally liable for any injuries if such
settlement adversely affects the rights of the insurer . .. .”

[11,12] In the instant case, Progressive argues that its right of
subrogation against Anson was adversely affected by Thrower’s
release. Subrogation involves the substitution of one person in
the place of another with reference to a lawful claim, demand, or
right, so that the one who is substituted succeeds to the rights of
the other in relation to the debt or claim and its rights, remedies,
or securities. Blue Cross and Blue Shield v. Dailey, 268 Neb.
733, 687 N.W.2d 689 (2004). An insurer’s subrogation rights can
be no greater than the rights of an insured against a third party.
See Hans v. Lucas, 270 Neb. 421, 703 N.W.2d 880 (2005). See,
also, Querrey & Harrow v. Transcontinental Ins., 885 N.E.2d
1235, 1237 (Ind. 2008) (Sullivan, J., dissenting, stating that
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“““lo]lne who asserts a right of subrogation must step into the
shoes of, or be substituted for, the one whose claim or debt he
has paid and can only enforce those rights which the latter could
enforce”’”).

Section 44-6412(2) concerns uninsured and underinsured
motorist coverage and expressly provides for the rights of the
underinsured motorist insurer with respect to subrogation, stat-
ing, inter alia, that

[i]f a tentative agreement to settle for liability limits has
been reached with the owner or operator of an under-
insured motor vehicle, written notice shall be given by
certified or registered mail to the underinsured motorist
coverage insurer by its insured. Such notice shall include
written documentation of lost wages, medical bills, and
written authorization to obtain reports from all employers
and medical providers. Within thirty days of receipt of such
notice, the underinsured motorist coverage insurer may
substitute its payment to the insured for the tentative settle-
ment amount. The underinsured motorist coverage insurer
shall then be subrogated to the insured’s right of recovery
to the extent of such payment and any settlement under the
underinsured motorist coverage.

This statutory provision is consistent with the language of
Thrower’s insurance policy with Progressive. Under the policy,
Progressive agreed to pay Thrower’s personal injury damages
caused by an accident with an underinsured driver, so long as
Thrower would

notify [Progressive] in writing at least thirty (30) days
before entering into any settlement with the owner or
operator of an underinsured auto, or any liability insurer.
In order to preserve [its] right of subrogation, [Progressive]
may elect to pay any sum offered in settlement by, or on
behalf of, the owner or operator of an uninsured auto or
underinsured auto. If [Progressive does] this, [Thrower]
agree[d] to assign to [Progressive] all rights that [he had]
against the owner or operator of an uninsured auto or
underinsured auto.

Thus, both the statute and the insurance policy in this case
contain a subrogation provision requiring notice to the insurer of
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any settlement entered into by the insured with a tort-feasor. The
purpose of the notice requirement in the statute and the policy is
to prevent an insured from entering into a settlement that would
extinguish the underinsured motorist carrier’s right of subroga-
tion. See Bacon v. W. Am. Ins. Co., 115 Ohio App. 3d 433, 685
N.E.2d 781 (1996).

[13,14] We have previously considered whether an insured’s
settlement with a third party “adversely affected” the underin-
sured motorist carrier as that term is used in § 44-6413(1)(a).
In Horace Mann Cos. v. Pinaire, 248 Neb. 640, 538 N.W.2d
168 (1995), we noted that if the third party was judgment-proof,
such that he or she had no assets that the insurance company
could pursue under its right of subrogation, then the insurance
company was not adversely affected by a settlement between the
insured and the third party. In Horace Mann Cos., the insurance
company moved for summary judgment, arguing that because
the insured had not provided it with proper notice of the settle-
ment, the insurance company had been adversely affected by
its insured’s settlement with the third party and therefore it was
not obligated to provide its insured with underinsured motorist
coverage. We noted that because the insurance company was
the moving party, it “ha[d] the burden to show that no genuine
issue of material fact exist[ed],” and we reviewed the evidence
offered by the insurance company to determine whether the third
party had assets or was judgment-proof. Id. at 649, 538 N.W.2d
at 174. In Horace Mann Cos., we determined that because the
insurance company had adduced evidence of certain assets
owned by the third party, it had carried its burden of demon-
strating the third party was not judgment-proof, and that as a
result, it demonstrated that it had been adversely affected by its
insured’s settlement with the third party.

In the instant case, Thrower notes that Progressive has not
offered any evidence that Anson does or does not have assets.
Thrower argues that such an evidentiary showing is required
under the court’s decision in Horace Mann Cos. We agree.

Summary judgment is proper when the pleadings and evi-
dence admitted at the hearing disclose that there is no genuine
issue as to any material fact or as to the ultimate inferences
that may be drawn from those facts and that the moving party
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is entitled to judgment as a matter of law. Hofferber v. City of
Hastings, 275 Neb. 503, 747 N.W.2d 389 (2008).

As the party moving for summary judgment seeking to be
relieved of its underinsured obligations to Thrower, Progressive
had the burden of showing that its subrogation rights were
adversely affected by Thrower’s release of Anson. See
§ 44-6413(1)(a). Because it failed to introduce evidence demon-
strating that Anson possessed assets that it could have reached
under its right to subrogation, Progressive failed to carry its
burden of showing it was adversely affected by the settlement.
Therefore, a genuine issue of material fact exists as to whether
Progressive has been adversely affected by Thrower’s release of
Anson, and the district court erred in sustaining Progressive’s
motion for summary judgment. We reverse that portion of the
district court’s order that sustained Progressive’s motion for
summary judgment and dismissed Thrower’s complaint against
Progressive, and we remand the cause for further proceedings.

CONCLUSION
In this appeal following proceedings on cross-motions for
summary judgment, we affirm that portion of the district court’s
order in which it found a valid release, sustained Anson’s motion
for summary judgment, and dismissed Thrower’s complaint
against Anson with prejudice. However, contrary to the district
court’s ruling, we further conclude that a genuine issue of mate-
rial fact exists as to whether Progressive was adversely affected
by Thrower’s release of Anson, and therefore, the district court
erred in sustaining Progressive’s motion for summary judg-
ment. We reverse that portion of the district court’s order that
sustained Progressive’s motion for summary judgment and dis-
missed Thrower’s complaint against Progressive, and we remand
the cause for further proceedings.
AFFIRMED IN PART, AND IN PART REVERSED AND
REMANDED FOR FURTHER PROCEEDINGS.
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IN RE CHANGE OF NAME OF SLINGSBY.
HUNTER WADE SLINGSBY, A MINOR, BY AND THROUGH
HIS MOTHER AND NEXT FRIEND, JESSIE M. WATTS,
APPELLANT, V. DEVIN W. OXFORD,
INTERVENOR-APPELLEE.

752 N.W.2d 564

Filed July 18, 2008.  No. S-06-817.

1. Minors: Names: Appeal and Error. An appellate court reviews a trial court’s
decision concerning a requested change in the surname of a minor de novo on
the record and reaches a conclusion independent of the findings of the trial court.
Provided, however, that where credible evidence is in conflict on a material issue
of fact, the appellate court considers and gives weight to the fact that the trial
judge heard and observed the witnesses and accepted one version of the facts rather
than another.

2. Minors: Names. The question of whether the name of a minor child should be
changed is determined by what is in the best interests of the child.

3. Minors: Names: Proof. The party seeking the change in surname of a minor
child has the burden of proving that the change in surname is in the child’s
best interests.

Appeal from the District Court for Douglas County: THOMAS
A. OtePKA, Judge. Affirmed.

Marc J. Odgaard, Amy L. Parker, and Larry W. Beucke,
of Parker, Grossart, Bahensky, Beucke & Odgaard, L.L.P,
for appellant.

Jay A. Ferguson for intervenor-appellee.

Heavican, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCormMAcK, and MILLER-LERMAN, JJ.

McCoRrRMACK, J.
NATURE OF CASE

Jessie M. Watts, mother of Hunter Wade Slingsby, filed a peti-
tion seeking to change Slingsby’s surname from Slingsby, Watts’
maiden name, to her married name, Watts. Slingsby’s biological
father, Devin W. Oxford, intervened in the action and filed an
objection to the name change. The district court found that Watts
failed to meet her burden of proof and denied the requested
name change. We affirm.
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BACKGROUND

Slingsby was born out of wedlock on November 10, 2000, to
Watts and Oxford. Oxford acknowledged paternity of Slingsby,
but was not listed on Slingsby’s birth certificate. Oxford testified
that at the time of Slingsby’s birth, he agreed that Slingsby’s
surname would be Slingsby. In September 2002, Watts, Oxford,
and the State of Nebraska entered into a stipulation regarding
paternity, custody, support, and daycare expenses. Watts was
given custody of Slingsby subject to Oxford’s right to reasonable
visitation. Oxford was ordered to pay child support, one-half of
uninsured medical costs, and one-half of daycare expenses.

In July 2003, Watts and Slingsby moved from Kearney,
Nebraska, to Omaha, Nebraska. In July 2004, Watts got married.
At that time, her new spouse was attending pharmacy school
at the University of Nebraska Medical Center in Omaha. Watts
testified that she and her new spouse planned to move back to
Kearney in June 2006.

In October 2005, Watts filed a petition seeking to change
Slingsby’s surname from Slingsby to Watts. Oxford filed an
objection to the name change. Trial on the matter was held in
March and May 2006.

With regard to the name change, Watts testified she wanted
to change Slingsby’s surname to Watts because she and her
new spouse were planning on having children and she did not
want Slingsby to feel as though he was not part of the family.
She also wants Slingsby to be closer to her new husband. Watts
further testified that she did not want Slingsby to suffer embar-
rassment at school because his current surname is not the same
as either of his biological parents’ surnames. In addition, Watts
testified that Slingsby had begun to tell his preschool teachers
that his name was Watts and had been using the name Watts
at school.

Oxford testified that he is concerned that Watts and her family
are trying to substitute Watts’ new spouse for him as Slingsby’s
father. Oxford testified that Watts had asked that Oxford relin-
quish his rights to Slingsby for adoption purposes, which he
refused to do. Oxford further testified that he was concerned
about the name change because Slingsby is his son and he is try-
ing to have a relationship with Slingsby. Oxford acknowledged,
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however, that he may have visitation with Slingsby despite a
name change.

Testimony was also received at trial from Dr. Thomas Haley, a
clinical psychologist. Haley testified that 2 days prior to trial, he
met with Watts for approximately 1 hour, but did not meet with
Slingsby regarding this matter. Based upon information provided
to him during his meeting with Watts and what he heard in
court, Haley opined that in light of the pattern of Slingsby’s life
thus far and Slingsby’s relationship with his parents, changing
Slingsby’s surname to Watts would be in Slingsby’s best inter-
ests. With regard to Slingsby’s relationship with Watts, Haley
testified that not allowing the change in surname would likely
introduce a pattern of alienation on Slingsby’s part. On cross-
examination, however, Haley testified that this alienation was a
possibility and that he could not state whether a refusal on the
court’s part to change Slingsby’s surname to Watts would have
a positive or negative effect on Slingsby as he grows up. Haley
further testified that in the 1% years that Watts had been married
to her new husband, Slingsby had suffered no ill effects from
having the surname Slingsby, that Haley was aware of. With
regard to Slingsby’s relationship with Oxford, Haley testified
that changing Slingsby’s surname from Slingsby to Watts would
be a “non-event.” Haley also testified that changing Slingsby’s
surname to Watts would not necessarily result in Slingsby’s
more closely identifying Watts’ new husband as his father rather
than Oxford.

In June 2006, the district court entered an order denying
Watts’ petition to change Slingsby’s surname. The court noted
that the burden is to prove that the name change is in the child’s
best interests, not the parents’, and determined that Watts had
failed to meet that burden. The court noted that the factors to be
considered in determining whether a change in name is in the
child’s best interests include whether there has been any miscon-
duct by the parent toward the child. The court found that in this
case, there is neither evidence of such misconduct nor evidence
of Oxford’s failure to maintain contact with Slingsby to any seri-
ous degree. The court also noted that Haley could not opine with
reasonable certainty that changing Slingsby’s surname would
have any positive or negative effect. Watts now appeals.
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ASSIGNMENTS OF ERROR
Watts asserts that the district court erred in failing to find that
she met her burden of proof and in failing to grant her request to
change Slingsby’s surname from Slingsby to Watts.

STANDARD OF REVIEW

[1] An appellate court reviews a trial court’s decision con-
cerning a requested change in the surname of a minor de novo
on the record and reaches a conclusion independent of the find-
ings of the trial court. Provided, however, that where credible
evidence is in conflict on a material issue of fact, the appellate
court considers and gives weight to the fact that the trial judge
heard and observed the witnesses and accepted one version of
the facts rather than another.'

ANALYSIS

[2,3] The sole issue in this appeal is whether the district court
erred in denying the petition to change Slingsby’s surname. The
question of whether the name of a minor child should be changed
is determined by what is in the best interests of the child.> The
party seeking the change in surname has the burden of proving
that the change in surname is in the child’s best interests.* We
have noted that cases considering this question have granted a
change of name only when the substantial welfare of the child
requires the name to be changed.*

In In re Change of Name of Andrews,” we set forth a list
of nonexclusive factors upon which the question of whether
a change of a minor’s surname is in the best interests of the
child may depend. These factors are (1) misconduct by one of
the child’s parents; (2) a parent’s failure to support the child;
(3) parental failure to maintain contact with the child; (4) the
length of time that a surname has been used for or by the child;

' See In re Change of Name of Andrews, 235 Neb. 170, 454 N.W.2d 488
(1990).

2 See id.
3 See Lancaster v. Brenneis, 227 Neb. 371, 417 N.W.2d 767 (1988).
4 See Spatz v. Spatz, 199 Neb. 332, 258 N.W.2d 814 (1977).

5 In re Change of Name of Andrews, supra note 1.
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(5) whether the child’s surname is different from the surname
of the child’s custodial parent; (6) a child’s reasonable prefer-
ence for one of the surnames; (7) the effect of the change of
the child’s surname on the preservation and development of the
child’s relationship with each parent; (8) the degree of commu-
nity respect associated with the child’s present surname and the
proposed surname; (9) the difficulties, harassment, or embar-
rassment that the child may experience from bearing the present
or proposed surname; and (10) the identification of the child as
a part of a family unit.®

In In re Change of Name of Andrews and other cases before
this court and the Nebraska Court of Appeals, these factors have
been applied in determining whether a name change is in a
minor’s best interests in situations where the minor’s surname is
the same as one of his or her parents’.” The present case, how-
ever, presents a situation factually distinct from prior cases. Here,
Slingsby’s surname is different from both his parents’ surnames.
This difference is of paramount importance in this case.

Watts testified at trial that she wanted to change Slingsby’s
surname because she was concerned about Slingsby’s potential
embarrassment at having a surname different from Watts’ and
Oxford’s, because she desired Slingsby to feel closer to her
new husband, because she wanted Slingsby to feel as though he
was part of her and her husband’s family, and because Slingsby
had begun telling his teachers at preschool that his surname
is Watts.

We have recognized that factors in allowing or denying a pro-
posed name change include the difficulty, harassment, or embar-
rassment that a child may experience from bearing the present or
proposed surname, and a child’s identification as part of a family
unit is a factor to be considered.®

The evidence presented at trial, however, does not support
Watts’ concerns. Aside from Watts’ and Oxford’s testimony,

° See id.

7 See, e.g., In re Change of Name of Davenport, 263 Neb. 614, 641 N.W.2d
379 (2002); In re Change of Name of Andrews, supra note 1; Minnig v.
Nelson, 9 Neb. App. 427, 613 N.W.2d 24 (2000).

8 See, e.g., In re Change of Name of Andrews, supra note 1.
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the only evidence presented at trial regarding Watts’ concerns
was the testimony of Haley. Haley testified, however, that he
was unaware of any ill effects suffered by Slingsby by having a
surname different from either of his parents’. As for Slingsby’s
identification with a family unit, there was no evidence pre-
sented that Slingsby would be more or less likely to identify
himself with a family unit with or without a change in his
surname. Another factor which we have identified as relevant
to a court’s determination regarding a change in name is the
child’s preference.’ The only evidence presented at trial regard-
ing Slingsby’s preference was Watts’ unsubstantiated testimony
that Slingsby has been using the name Watts in preschool and
telling his teachers that his surname is Watts. Watts’ testimony
does not, in and of itself, indicate Slingsby’s preference. As for
Watts’ desire that Slingsby feel closer to her new husband, we do
not believe that this is a relevant factor to be considered.

In her brief on appeal, Watts discusses each of the remain-
ing factors set forth in In re Change of Name of Andrews.'° She
contends in her brief that each of those factors supports a finding
that a change in surname is in Slingsby’s best interests. We dis-
agree. Upon our review of the record in this case, we conclude
that the evidence presented at trial does not support a finding
that it is in Slingsby’s best interests to change his surname to
Watts. We, therefore, conclude that the district court did not err
by denying Watts’ petition for a change in Slingsby’s surname.

CONCLUSION
For the reasons discussed above, we affirm the decision of the
district court.
AFFIRMED.

° Id.
10 1a.

GERRARD, J., dissenting.

I respectfully dissent. In my opinion, based on the evidence
presented at trial, Watts has proved that it would be in the minor
child’s best interests to have his name changed from Slingsby
to Watts.
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I agree that the principles set forth in In re Change of Name
of Andrews' govern our disposition of this appeal. And the
majority correctly notes that this case involves the unique cir-
cumstance where the minor child’s surname is different from
both of his biological parents’. The majority explains that
“[t]his difference is of paramount importance in this case.” Yet,
despite this difference, the majority concludes that Slingsby’s
name should remain unchanged—thus leaving Slingsby with
a surname that is different from not only one, but both, of his
natural parents’.

A child with a surname that is different from both parents’
surnames is a significant factor that must be considered when
determining whether a name change is appropriate. For example,
in RWB. v. TW. ex rel. KA. W.? the father of a minor child
sought to have the minor child’s surname changed from the natu-
ral mother’s maiden name to the father’s surname. At the time of
trial, the mother had remarried, and as a result, the minor child’s
surname was neither the mother’s nor the father’s. The trial
court denied the father’s request. The Missouri Court of Appeals
reversed that decision, noting that “in denying [the] Father’s
request to change [the child’s] surname to that of [the] Father,
the trial court has countenanced a situation in which [the child]
now bears neither his mother’s new surname nor the surname of
his father.””® The court further explained that it “fail[ed] to see
how the best interest of this child is served by setting him apart
from other children in the community who may carry either their
father’s or mother’s surname.” I agree, as have several other
courts to have considered comparable circumstances.’ Indeed,

U In re Change of Name of Andrews, 235 Neb. 170, 454 N.W.2d 488 (1990).
2 RW.B. v. TW. ex rel. K.A.W,, 23 S.W.3d 266 (Mo. App. 2000).

3 Id. at 268.

4 Id.

5 See, e.g., Ostermiller v. Spurr, 968 P.2d 940 (Wyo. 1998); Carter v. Reddell,
75 Ark. App. 8, 52 S.W.3d 506 (2001); Daniel v. Moats, 718 So. 2d 949
(Fla. App. 1998); Montgomery v. Wells, 708 N.W.2d 704 (Iowa App. 2005);
M.LM. ex rel. Froggatte v. Millen, 28 Kan. App. 2d 392, 15 P.3d 857
(2000); Learn by Houck v. Haskell, 194 A.D.2d 859, 598 N.Y.S.2d 595
(1993).
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where the child bears neither the mother’s new surname nor the
biological father’s surname, the child will likely be questioned
in the future as to why he does not carry the last name of either
his mother or his father.

Furthermore, nothing in the record before us indicates that
the proposed name change would in any way be harmful to
Slingsby. In essence, the only argument presented by Oxford as
to why he opposes the requested name change is that he is wor-
ried his relationship with Slingsby will somehow be affected.
Specifically, when asked what his concerns were, Oxford testi-
fied, “He’s my son. I am the father, it’s been proven.” Oxford
further testified, “I’d like my right of visitation” and “I’m trying
to have a relationship with my son.” Later, Oxford explained
that he was worried that Watts was trying to substitute her new
husband for Oxford as Slingsby’s father.

However, the record does not support Oxford’s contention
that his relationship with Slingsby will somehow be affected if a
name change were to occur. I first note that the appropriate con-
sideration here is what is in the minor child’s best interests—not
Oxford’s. But, while maintaining Slingsby’s relationship with
Oxford is in Slingsby’s best interests, there is a complete lack
of evidence to support Oxford’s argument that a name change
would harm this relationship. Rather, the evidence indicates
that both Oxford’s rights to visitation and his relationship with
Slingsby would not be harmed. Obviously, a court’s determina-
tion of Oxford’s visitation rights would not be affected by the
child’s surname. And Dr. Thomas Haley testified that, as to the
effect the change would have on Slingsby’s relationship with
Oxford, it would be “neutral” or a “non-event.” Haley further
testified that a name change would not “drive a wedge” between
Slingsby and Oxford or “alienate” Slingsby from Oxford.

Watts testified that she is not seeking to change Slingsby’s
name in an attempt to distance Slingsby from Oxford and that
it has nothing to do with Oxford’s relationship with Slingsby.
Watts agreed that Slingsby and Oxford should maintain a rela-
tionship with each other. Furthermore, Oxford and the minor
child, Slingsby, have never shared the same surname, and there
is no evidence in the record to indicate that this difference has
had an adverse impact on their relationship to this point. Nor
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is there evidence in the record to suggest that Oxford cannot
maintain a positive relationship with his son without the benefit
of the name Slingsby, a name that was never associated with
Oxford in the first place. Accordingly, Oxford’s concerns relat-
ing to the impact a name change would have on his relationship
with Slingsby are not supported by the record.

Finally, the evidence indicates that changing Slingsby’s name
to Watts would help Slingsby identify as a part of a family unit,
including potential siblings. In this regard, Watts testified that
she and her husband are planning on having children, and Watts
does not want Slingsby to feel that he is not part of the family
because his surname is different from his siblings’. There is no
question that sharing the same surname within a family unit
provides security, stability, and a feeling of identity and limits
the potential difficulties, confusion, and embarrassment that may
arise relating to the paternity of the child.® On this note, Haley
opined that if Slingsby’s name is not changed, it is likely that
“a pattern of alienation” might be introduced and “depression
or anxiety or forms of acting-out behavior” may result in the
future. Haley testified, to a reasonable degree of professional
certainty, that he believed changing Slingsby’s name to Watts
was in Slingsby’s best interests.

On the record before us, the evidence establishes that the
requested name change is in Slingsby’s best interests. Watts
presented competent evidence relevant to the factors set forth
in In re Change of Name of Andrews,” and Oxford presented
no evidence to substantiate his claims to the contrary. I would
reverse the judgment and remand the cause with directions to
grant Watts’ petition.

MIiLLER-LERMAN, J., joins in this dissent.

® See, In re M.C.F,, 121 S.W.3d 891 (Tex. App. 2003); Learn by Houck
v. Haskell, supra note 5; Hamby v. Jacobson, 769 P.2d 273 (Utah App.
1989).

" In re Change of Name of Andrews, supra note 1.
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PENNFIELD OI1L COMPANY, A NEBRASKA CORPORATION, APPELLEE, V.
W.L. WINSTROM, INDIVIDUALLY AND AS PERSONAL REPRESENTATIVE

13.

14.

OF THE ESTATE oF R.W. WINSTROM, APPELLEE, AND
ANDREW L. WINSTROM, APPELLANT.
752 N.W.2d 588

Filed July 18, 2008.  No. S-06-1268.

Appeal and Error. The construction of a mandate issued by an appellate court
presents a question of law.

. On questions of law, an appellate court is obligated to reach a conclusion
independent of the determination reached by the court below.

Courts: Appeal and Error. After receiving a mandate, a trial court is without
power to affect rights and duties outside the scope of the remand from an appel-
late court.

__. When an appellate court’s mandate makes its opinion a part thereof by
reference, the lower court should examine the opinion with the mandate to deter-
mine the judgment to be entered or the action to be taken thereon.

Actions: Judicial Notice. A court may judicially notice adjudicative facts, which
are not subject to reasonable dispute, at any stage of the proceeding.

Actions: Judicial Notice: Appeal and Error. In interwoven and interdependent
cases, an appellate court may examine its own records and take judicial notice of
the proceedings and judgment in a former action involving one of the parties.
Actions: Judicial Notice: Records: Appeal and Error. An appellate court may
take judicial notice of a document, including briefs filed in an appeal, in a separate
but related action concerning the same subject matter in the same court.

Appeal and Error. Under the law-of-the-case doctrine, an appellate court’s hold-
ings on issues presented to it conclusively settle all matters ruled upon, either
expressly or by necessary implication.

Actions: Appeal and Error. The law-of-the-case doctrine reflects the principle
that an issue that has been litigated and decided in one stage of a case should not
be relitigated in a later stage.

___. The law-of-the-case doctrine promotes judicial efficiency and protects
parties’ settled expectations by preventing parties from relitigating settled issues
within a single action.

Appeal and Error. The law-of-the-case doctrine applies with greatest force when
an appellate court remands a case to an inferior tribunal.

Courts: Appeal and Error. Upon remand, a district court may not render a judg-
ment or take action apart from that which the appellate court’s mandate directs
or permits.

Waiver: Appeal and Error. A decision made at a previous stage of litigation,
which could have been challenged in the ensuing appeal, but was not, becomes
the law of the case; the parties are deemed to have waived the right to challenge
that decision.

. An issue is not considered waived if a party did not have both an

opportunity and an incentive to raise it in a previous appeal.
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15. Appeal and Error. An exception to the law-of-the-case doctrine applies if a party
shows a material and substantial difference in the facts on a matter previously
addressed by an appellate court.

16. Presumptions: Appeal and Error. A point incidentally raised, vaguely referred
to, or given cursory treatment on appeal is insufficient to preserve an unas-
signed error.

17.  Waiver: Appeal and Error. Issues that an appellant waives on appeal are not part
of an appellate court’s mandate on remand.

18. Appeal and Error. An appellate court will not consider an issue on appeal that the
trial court has not decided.

19. Courts: Justiciable Issues. Ripeness is a justiciability doctrine that courts consider
in determining whether they may properly decide a controversy.

20. Courts. The fundamental principle of ripeness is that courts should avoid entan-
gling themselves, through premature adjudication, in abstract disagreements
based on contingent future events that may not occur at all or may not occur
as anticipated.

21. Actions. Generally, a case is ripe when no further factual development is necessary
to clarify a concrete legal dispute susceptible to specific judicial relief, as distin-
guished from an advisory opinion regarding contingent future events.

22. Judgments: Appeal and Error. The law disfavors piecemeal appeals because
multiple appeals interfere with efficient judicial administration and impose on the
parties costs and risks associated with protracted litigation.

Appeal from the District Court for Douglas County: GERALD
E. Moran, Judge. Affirmed.

David A. Domina and Claudia L. Stringfield-Johnson, of
Domina Law Group, P.C., and Robert J. Routh, of Cline,
Williams, Wright, Johnson & Oldfather, L.L.P., for appellant.

John R. Douglas, Brien M. Welch, Daniel J. Epstein, and
David A. Blagg, of Cassem, Tierney, Adams, Gotch & Douglas,
for appellee W.L. Winstrom.

Heavican, C.J., CoNNOLLY, GERRARD, STEPHAN, MCCORMACK,
and MILLER-LERMAN, JJ.

ConNoLLY, J.
I. SUMMARY

Over the past several years, W.L. Winstrom (Bill) and his
son, Andrew Winstrom, have waged war over 8.49 shares of
Pennfield Oil Company (Pennfield), a closely held corpora-
tion. Pennfield’s board of directors consisted of Bill; Sydney
Winstrom, Bill’s wife and Andrew’s mother; and Andrew. This
is the second appeal concerning the disputed shares. The battle



PENNFIELD OIL CO. v. WINSTROM 125
Cite as 276 Neb. 123

centered on redemption agreements. Bill is Pennfield’s chief
executive officer and controlling shareholder. Andrew was
Pennfield’s president until October 2006. Control of Pennfield
hinged upon the disposition of the remaining 8.49 shares in the
estate of R.W. Winstrom, Bill’s father. Bill inherited the shares
and had controlled them as the estate’s personal representative.
Together with the shares he owns, Bill controlled the majority of
shares in Pennfield. If Pennfield had redeemed the estate’s 8.49
shares, Andrew would have been the majority shareholder.

In Pennfield Oil Co. v. Winstrom (Pennfield I),' Andrew
and Pennfield appealed from the district court’s order that
the estate’s shares were not subject to Pennfield’s demand for
redemption. We reversed. We determined that the shares were
subject to a valid demand for redemption. We held, however,
that the record failed to show Andrew and Pennfield were equi-
tably entitled to specific performance ordering redemption of
the shares. We concluded that the directors had not yet decided
whether to waive Pennfield’s right of redemption under the
repurchase agreement.

This appeal presents a couple of issues: Did our mandate
allow the district court on remand to reconsider issues raised by
Andrew that the court had decided against him before the first
appeal? Did Andrew and Pennfield waive several issues because
they failed to raise them in the district court? We conclude that
Pennfield’s redemption of the estate’s shares was not manda-
tory under our decision in Pennfield 1. We further conclude that
Andrew has waived his claims that Pennfield could not waive
redemption by failing to raise them on appeal in Pennfield I.
Because Andrew waived these issues in his first appeal, the
district court correctly determined they were not part of our
mandate. We affirm.

II. BACKGROUND

1. DiviSION OF PENNFIELD’S SHARES BETWEEN
R.W.s EsTATE, BILL, AND ANDREW
R.W. was one of Pennfield’s founders; by 1951, he held all of
its 70 outstanding shares. In 1960, R.W. gifted 20 shares each to

' Pennfield Oil Co. v. Winstrom, 272 Neb. 219, 720 N.W.2d 886 (2006).
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his sons, W.D. Winstrom (Dean) and Bill. That same year, the
three shareholders and their wives signed an agreement regard-
ing disposition of their stock (the 1960 agreement). The 1960
agreement stated that if a shareholder died or wished to dispose
of his stock, Pennfield “shall” buy the stock at the book value,
to be determined at a shareholders’ meeting within 30 days of
death or intent to dispose. Pennfield redeemed Dean’s 20 shares
in 1969. In 1987, R.W. gifted 5.27 shares to Bill, giving Bill
a majority interest, or 25.27 shares out of the 50 outstanding
shares. R.W. died later in 1987. In his will, R.-W. devised all of
his Pennfield shares to Bill. R.W. designated Bill as personal
representative. Thus, although Bill, as personal representative,
did not transfer the estate’s shares to himself individually, he
controlled all of Pennfield’s shares.

In December 1987, Pennfield’s board of directors elected to
redeem the estate’s shares. But the board elected to extend the
time for redemption; the financial burden of redeeming them all
at once created a financial hardship, and the estate also wished
to defer estate tax liability. In June 1988, acting for the estate,
himself, and Pennfield, Bill created a new ‘“Restated Stock
Repurchase Agreement” (the 1988 agreement). The 1988 agree-
ment, like the 1960 agreement, provided that Pennfield “shall”
redeem all the stock of a shareholder upon the shareholder’s
death or if the shareholder wanted to dispose of his or her
shares. But unlike the 1960 agreement, the 1988 agreement did
not require the shareholders to determine the shares’ book value
within 30 days. Instead, it required the parties to agree on a
closing date for redeeming the shares within 15 months. When a
shareholder died, it required Pennfield to defer redemption until
the shareholder’s estate had paid all deferred federal estate tax
if the shareholder’s personal representative requested deferral.
In addition—and crucial to this appeal—the 1988 agreement
allowed Pennfield to waive redemption of a shareholder’s stock
in specified circumstances. One circumstance was a share-
holder’s death when his or her shares had passed to a person
who had signed onto the 1988 agreement and was employed
by Pennfield. This provision clearly applied to the shares R.W.
devised to Bill.
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In 1988, Andrew was elected president. In January 1990,
he signed on to the 1988 agreement. Later that month, the
board redeemed 16.24 shares of the estate’s shares and voted
to sell 15.89 shares to Andrew, conditioned upon his accep-
tance of the 1988 agreement. Andrew also signed a separate
“Stock Redemption Agreement” (the 1990 agreement). In the
1990 agreement, the parties confirmed and ratified all previ-
ous agreements as restated in the 1988 agreement. At this time,
Bill held 25.27 shares, the estate held 8.49 shares, and Andrew
held 15.89 shares. In 1992, Bill gifted 8.43 shares to Andrew,
giving Andrew a total of 24.32 shares and Bill 16.84 shares.
But because Bill controlled the estate’s 8.49 shares as personal
representative of R.W.’s estate, he still controlled the majority of
Pennfield’s shares.

2. BiLL’S ATTEMPTS TO TRANSFER THE SHARES TO HIMSELF

In 1997, Bill attempted to transfer the estate’s remaining 8.49
shares to himself. But after Andrew refused to sign the stock
certificate, the board tabled the transfer. In December 2000,
after the estate made its final estate tax payment, Bill again
attempted to transfer the estate’s shares to himself. But Andrew
again refused to sign the stock certificate. In January 2001, Bill
demanded a special meeting of the directors to vote on trans-
ferring the shares from the estate to Bill. Afterward, Andrew
gave notice that Pennfield was redeeming the estate’s remaining
shares, effective May 2000. Andrew also directed the filing of
this action against Bill before the scheduled special meeting. A
week later, Pennfield filed an amended petition, adding Andrew
as a defendant. In February, the district court issued a temporary
injunction, enjoining Andrew and Bill from transferring the
estate’s shares.

3. DistricT Court’s 2004 ORDER
Following a bench trial in 2004, the district court ruled that
the estate’s shares were not subject to redemption. It reasoned
that the 1960 agreement controlled at the time of R.W.’s death.
Because the board did not hold a shareholders’ meeting within
the 30-day time limit for valuing the estate’s shares, the court
concluded that Pennfield had waived its right of redemption. It
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further found that even if Pennfield had not waived this right,
allowing it to redeem the estate’s shares would be contrary to
the parties’ intent to give Bill majority ownership of Pennfield’s
shares. The court found this intent from the parties’ 1960 agree-
ment, R.-W.s gifts of shares to Bill over the years, and R.W.’s
will, devising his remaining shares to Bill. It also found that
Bill’s agreements with Andrew showed that Bill did not intend
for Andrew to be the majority shareholder. The court therefore
concluded it would be inequitable to require Bill to surrender the
estate’s shares. In the light of these findings, the court denied
“each and every other claim in W.L. and Andrew’s counterclaim
and cross-claims not specifically addressed herein.”

4. THis Court’s DECISION IN PENNFIELD |

In Pennfield I, we reversed the district court’s ruling that the
estate’s shares were not subject to redemption. We concluded
that even if the board waived redemption under the 1960 agree-
ment, the 1988 agreement controlled. We concluded that the
1988 agreement restated and clarified the earlier agreements
and that the parties “were all bound by the 1988 agreement.”?
We further determined that (1) the 1988 agreement anticipated
persons other than Bill owning Pennfield stock; (2) the 1988
agreement permitted the redemption of stock held by the estate;
and (3) the 1988 agreement was enforceable despite R.W.’s will
because R.W. and Bill had signed agreements specifically pro-
viding for the redemption of stock if a shareholder died. We also
rejected the assignments of error in Bill’s cross-appeal.

But, more important, we also determined that the record
failed to show “Pennfield and Andrew [were] equitably enti-
tled to a decree ordering the Estate to surrender the stock for
redemption.”® We stated that the 1988 agreement did not change
the requirement in the 1960 agreement that the shareholders
meet to determine the shares’ book value before redeeming
them. We further stated that the board of directors had not yet
had the opportunity to consider whether the board should waive

2 Id. at 228, 720 N.W.2d at 896.
3 Id. at 239, 720 N.W.2d at 903.
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redemption under the waiver provision in the 1988 agreement.

We concluded:
Pennfield and Andrew are entitled to declaratory relief,
establishing that Bill and the Estate are subject to a valid
demand for redemption of the stock pursuant to the stock
transfer restriction agreements. But the record does not
affirmatively show that Pennfield took all the steps nec-
essary to redeem the shares, and it appears that the dis-
trict court’s temporary injunction may have prevented
Pennfield’s shareholders and board of directors from exer-
cising their duties with respect to the redemption agree-
ments. Thus, we conclude on this record, it would be
unjust to decree specific performance of the stock transfer
redemption agreements.*

We remanded the cause for the district court to grant Pennfield
and Andrew declaratory relief consistent with our opinion.

5. PROCEEDINGS FoLLOWING OUR REMAND

On remand, Andrew and Pennfield moved for an order that
(1) the 8.49 shares subject to redemption could not be voted at a
shareholders’ meeting and (2) Bill and Sydney were disqualified
from voting on the redemption of the estate’s shares because
they were not disinterested directors. Bill countered. He moved
for an order to dissolve the court’s injunction and to require
the shareholders and board of directors to meet. The district
court overruled Andrew and Pennfield’s motion and granted
Bill’s motion. So when the board met, Bill and Sydney voted to
waive Pennfield’s right to redeem the estate’s shares. Thus, Bill
maintained control over the majority of Pennfield’s shares. They
also voted to (1) transfer the disputed shares from the estate
to Bill, (2) terminate Andrew’s employment, and (3) disavow
Pennfield’s lawsuit against Bill.

After this meeting, Andrew moved for a temporary restrain-
ing order, injunction, case progression order, and trial date on
unresolved issues. Andrew contended that the court had not
resolved issues raised in Pennfield’s original pleadings because
they were “not mature for final adjudication” until the directors’

4 Id. at 239-40, 720 N.W.2d at 903.
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2006 meeting. Those issues were that Bill and Sydney could not
vote on Pennfield’s waiver of the estate’s shares because of their
conflict of interest as directors and because Bill had breached
his fiduciary duties to Pennfield. Andrew also alleged that this
court had required further proceedings to determine whether
Pennfield could waive redemption after the estate made its
final payment of federal estate tax. He sought an order enjoin-
ing the enforcement of the directors’ resolution until the court
conducted further proceedings to determine whether Pennfield
could waive redemption and whether Bill and Sydney were dis-
qualified from voting.

The district court overruled Andrew’s motion. It determined
that this court was aware of the issues Andrew and Pennfield had
raised in their earlier pleadings. The court interpreted our man-
date as not requiring any further proceedings before dissolving
its injunction and ordering shareholders’ and directors’ meetings.
It further concluded that the record failed to show Bill would
cause irreparable harm to Pennfield. It reasoned that the earlier
injunctions had merely caused continuous disputes, which were
best resolved by allowing the board to act.

III. ASSIGNMENTS OF ERROR

Andrew assigns, restated, that the district court erred in
granting equitable relief to Bill when this court directed equi-
table relief for Pennfield and Andrew. He also assigns that the
court erred in refusing to proceed to trial on previously unre-
solved claims: (1) whether the disputed 8.49 shares could be
voted at the board meeting; (2) whether the board could waive
Pennfield’s right of redemption under any circumstances; (3)
whether Bill and Sydney were interested directors and disquali-
fied to vote on Pennfield’s redemption of the shares; and (4)
whether the redemption waiver was fair to Pennfield under the
conflict of interest statutes for corporations.’

5 See Neb. Rev. Stat. § 21-20,112 et seq. (Reissue 1997).
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IV. STANDARD OF REVIEW
[1,2] The construction of a mandate issued by an appellate
court presents a question of law.® On questions of law, we are
obligated to reach a conclusion independent of the determination
reached by the court below.’

V. ANALYSIS

1. PARTIES’ CONTENTIONS

Andrew contends that Bill was not entitled to any equitable
relief under our mandate in Pennfield 1. He contends that the
district court therefore failed to comply with our mandate in
Pennfield 1. He argues the district court ignored our mandate
by failing to (1) grant equitable relief to Andrew and Pennfield
and (2) complete the case on the “remaining issues” raised by
Andrew’s and Pennfield’s pleadings.

Bill contends that both the pleadings and evidence in
Pennfield I placed the issue of Bill and Sydney’s alleged
interested-director status before the district court. Bill also
contends that the court decided those issues against Andrew.
He argues that these issues were ripe for appeal in Pennfield I
because declaratory judgments are binding on the parties in fur-
ther adjudication. Bill further argues that Andrew is barred from
raising issues now that he could have raised in Pennfield 1. Bill
contends that Andrew failed to assign the district court’s deter-
minations as error and did not ask for rehearing after this court
issued its decision. Thus, Bill argues that Andrew is now barred
from raising the issues he could have raised in Pennfield 1.

[3] Simply put, the issue is whether this court’s mandate
permitted the district court to consider Andrew’s “remaining
issues” on remand. After receiving a mandate, a trial court is
without power to affect rights and duties outside the scope of the
remand from an appellate court.® Andrew’s “remaining issues”
generally fall into three broad categories: claims that he (1)
raised to the district court and raised to this court in Pennfield I,

© See Pursley v. Pursley, 261 Neb. 478, 623 N.W.2d 651 (2001).
7 Id.

8 See VanHorn v. Nebraska State Racing Comm., 273 Neb. 737, 732 N.W.2d
651 (2007).
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(2) raised to the district court but failed to raise to this court in
Pennfield I, and (3) failed to raise to the district court or this
court in Pennfield 1.

[4] In Pennfield I, we directed the district court to grant
Pennfield and Andrew declaratory relief consistent with our opin-
ion. When an appellate court’s mandate makes its opinion a part
thereof by reference, the lower court should examine the opinion
with the mandate. This allows the lower court to determine the
judgment to be entered or the action to be taken thereon.’ Thus,
we examine our opinion in Pennfield I to determine whether our
mandate permitted the district court to consider the “remaining
issues” raised by Andrew on remand.

2. JupiciAL NOTICE OF THE PARTIES’ PLEADINGS AND BRIEFS

This appeal requires us to determine whether we implicitly
decided in Pennfield I some issues Andrew raises now. We must
also decide whether Andrew and Pennfield’s failure to raise any
issues in Pennfield I waived those issues for further proceedings.
To make these determinations, we must review our records of
the previous appeals.

[5-7] A court may judicially notice adjudicative facts, which
are not subject to reasonable dispute, at any stage of the pro-
ceeding.!” In interwoven and interdependent cases, we may
examine our own records and take judicial notice of the pro-
ceedings and judgment in a former action involving one of the
parties.!! We have further held that we may take judicial notice
of a document, including briefs filed in an appeal, in a separate
but related action concerning the same subject matter in the
same court.'

In this ongoing battle, this court has previously considered
two appeals and two original actions arising out of this dispute.
Besides Pennfield I, we have dismissed an interlocutory appeal

° See Pursley, supra note 6.

10 See, Neb. Evid. R. 201, Neb. Rev. Stat. § 27-201 (Reissue 1995); J.B.
Contracting Servs. v. Universal Surety Co., 261 Neb. 586, 624 N.W.2d 13
(2001).

1 See Jessen v. Jessen, 259 Neb. 644, 611 N.W.2d 834 (2000).
12 1d.
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from the parties’ dispute over the retention of counsel to repre-
sent Pennfield."* We have also denied two original applications
for a writ of mandamus.'* Some of the parties’ original plead-
ings in this action are contained in the transcripts of the related
actions. So, we will judicially notice the parties’ original plead-
ings in their related appeals and their appellate briefs filed in
Pennfield 1.

3. Tais Court ImpPLICITLY DECIDED AGAINST ANDREW ON
His Cramvs THAT REDEMPTION UNDER THE 1988
AGREEMENT WAS MANDATORY AND THAT BILL
Was EstopPED FrROM CLAIMING OTHERWISE

Andrew contends that Pennfield’s redemption of the estate’s
remaining shares was mandatory under the 1988 agreement
and that this issue was not decided in Pennfield 1. He argues
that the 1988 agreement permitted Pennfield to only waive
redemption during the federal tax deferral period. Andrew and
Pennfield raised this argument to the district court and this
court in Pennfield I. Andrew contends that our opinion indicates
we agreed redemption was mandatory under the 1988 agree-
ment. He concludes that this court’s mandate required only that
the shareholders determine the shares’ book value on remand.
We disagree.

We did not make the statements in Pennfield I that Andrew
attributes to us. Instead, we pointed out facts that demonstrated
the district court’s error in relying solely on the 1960 agreement
to determine that Pennfield had waived its right of redemp-
tion. As noted, we reasoned that the parties had modified the
1960 agreement by the 1988 agreement. We pointed out that
Pennfield’s deferred redemption of the estate’s shares was only
permitted under the 1988 agreement. We further stated that “it is
plain from the 1988 agreement that it was intended to apply to
the shares that were, at that time, held by R.W.’s estate” and that
Pennfield’s right to waive redemption had been extended by the
1988 agreement.' We did not state that Pennfield’s right to waive

13 See Pennfield Oil Co. v. Winstrom, 267 Neb. 288, 673 N.W.2d 558 (2004).
4 See id. (discussing parties’ filing of original actions).
15 Pennfield I, supra note 1, 272 Neb. at 229, 720 N.W.2d at 896.
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redemption of the estate’s shares was limited to the tax deferral
period. More important, Andrew’s argument that we recognized
Pennfield’s redemption of the shares was mandatory is inconsis-
tent with our holding. In Pennfield I, we held that Andrew and
Pennfield were not entitled to a decree of specific performance
requiring Bill to transfer the estate’s shares to Pennfield for
redemption. Because we rejected Andrew and Pennfield’s claim
that they were entitled to this specific performance, redemption
was not mandatory.

In their Pennfield I briefs, the main thrust of Andrew’s and
Pennfield’s arguments was that Pennfield’s redemption of the
estate’s remaining shares was mandatory under the 1988 agree-
ment. While recognizing that the estate had made its final estate
tax payment in 2000, we still denied specific performance. We
concluded, in part: “[T]he record indicates that the redemp-
tion was not authorized by the board of directors, nor was the
board of directors permitted to consider whether redemption
should be waived pursuant to the waiver provision of the 1988
agreement.”'® Thus, we implicitly concluded that redemption
of the estate’s remaining shares was not mandatory under the
1988 agreement.

Bill created the 1988 agreement after Pennfield had elected
to redeem the estate’s shares over an extended period because
of the financial hardship of redeeming them all at once. Despite
this election, however, subsection 4(a) of the waiver provi-
sion applied to the shares R.W. had devised to Bill. The 1988
agreement did not preclude the board of directors from waiving
Pennfield’s right to redeem the estate’s remaining shares.

[8] Moreover, even if we had incorrectly concluded in
Pennfield I that redemption was not mandatory, Pennfield and
Andrew did not move for a rehearing. Under the law-of-the-case
doctrine, an appellate court’s holdings on issues presented to it
conclusively settle all matters ruled upon, either expressly or
by necessary implication."” So, our conclusion that Pennfield’s
redemption of the estate’s remaining shares was not manda-
tory under the 1988 agreement was a final decision and the law

16 1d. at 239, 720 N.W.2d at 903.
17 See New Tek Mfg. v. Beehner, 275 Neb. 951, 751 N.W.2d 135 (2008).
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of the case. It was not an issue for the district court to decide
on remand.

4. Issues THAT ANDREW RAISED TO THE DISTRICT COURT BUT
FaiLED TO APPEAL WERE WAIVED ON APPEAL AND
Not PART oF OUR MANDATE ON REMAND

Andrew also contends that whether Bill and Sydney had a con-
flict of interest that precluded them from voting on Pennfield’s
right to waive redemption was not an issue before this court in
Pennfield I. He argues that the district court had not yet decided
the issues and that these issues were ripe for adjudication
only on remand. For support, Andrew culls this sentence from
Pennfield I: “Whether Pennfield can waive redemption under the
1988 agreement is not an issue in this appeal, given the record
before us.”'® Andrew argues that this sentence shows our man-
date required the district court to determine on remand whether
waiver was permissible and, if so, whether Bill and Sydney
could vote to waive redemption of the estate’s shares.

We agree that the disqualification issues were not before us
in Pennfield I. But we do not agree that the statement Andrew
relies upon allowed him to relitigate issues that the district
court decided against him in its 2004 order. The above state-
ment merely reflects our recognition that the directors had not
yet taken action on Pennfield’s right to waive redemption at the
time we decided Pennfield I. Initially, the directors had tabled
Bill’s 1997 attempt to transfer the stock to himself after Andrew
refused to sign the stock certificate. Later, Andrew’s filing of
this action after Bill’s second attempt to transfer the stock had
prevented the directors from voting on the waiver of redemption.
Consequently, the result of a directors’ vote on the waiver was
not certain when we decided Pennfield 1. We first stated: “[T]he
record reflects that while a waiver of Pennfield’s right to redeem
was prepared, none has been adopted.”" Our second statement—
“Whether Pennfield can waive redemption under the 1988 agree-
ment is not an issue in this appeal, given the record before

'8 Pennfield I, supra note 1, 272 Neb. at 229, 720 N.W.2d at 897.
Y Id. at 229, 720 N.W.2d at 896-97.
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us”?—was made in the context of rejecting Bill’s argument
regarding construction of the 1988 agreement. In other words,
the issue we concluded was not before us in Pennfield I was that
of Pennfield’s legal rights under the 1988 agreement—not Bill
and Sydney’s right to vote on the disputed shares. We conclude
that the statement does not support Andrew’s argument that we
remanded for the district court to reconsider whether Bill and
Sydney had a conflict of interest. We could not have remanded
the cause for this reason because Pennfield and Andrew did not
raise these issues on appeal.

(a) Andrew and Pennfield Raised Bill’s and Sydney’s
Alleged Disqualification to the District Court

The original pleadings show that before the district court
issued its 2004 order, Pennfield and Andrew raised the specific
issues that they now contend the district court never decided.

One of the claims in Pennfield’s original and amended com-
plaint was that Bill’s attempt to transfer the shares to himself
had violated his fiduciary duty to Pennfield. Pennfield sought
a temporary and permanent injunction preventing Bill from
taking any action regarding Pennfield’s right to redeem the
estate’s shares.

Andrew made the same allegations in his original and
amended counterclaim against Pennfield and in his crossclaim
against Bill. Like Pennfield, he also sought a temporary and
permanent injunction preventing Bill from taking any action
regarding Pennfield’s right to redeem the estate’s shares. In addi-
tion, Andrew specifically alleged that Bill’s acts constituted an
unlawful preference of Bill’s personal interests over Pennfield’s
best interests, that Bill and Sydney were not disinterested direc-
tors, and that Andrew was the only independent director who
could act regarding Pennfield’s rights in the 1988 agreement.
Andrew joined Pennfield’s requests for relief. In addition, he
sought a declaration that Bill’s actions were self-dealing and
taken in bad faith.

As noted, in the district court’s 2004 order, it concluded that
Pennfield had waived its right to redeem R.W.’s shares under the

20 Id. at 229, 720 N.W.2d at 897.
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1960 agreement. It reasoned that allowing Pennfield to redeem
them would be inconsistent with R.W. and Bill’s intent that
Bill would remain the majority shareholder. The court denied
Andrew’s other claims regarding Bill and Sydney’s conflicts
of interest.

In Pennfield I, Andrew and Pennfield did not assign as error
the district court’s overruling of their claims that (1) Bill should
be enjoined from taking any action regarding the estate’s shares
because he had breached his fiduciary duties to Pennfield or (2)
Bill and Sydney had conflicts of interest that disqualified them
from voting on the waiver.

Andrew and Pennfield’s failure to assign as error the district
court’s adverse rulings on these issues was perhaps a tacti-
cal decision. As noted, in Pennfield I, they mainly argued that
redemption of the estate’s shares was mandatory. Raising on
appeal Bill’s and Sydney’s alleged disqualification to vote on the
redemption would have arguably been a concession that redemp-
tion was not mandatory. But, as discussed below, they are now
bound by their failure to raise alternative arguments on issues
that the district court decided against them.

(b) Andrew Has Waived Disqualification Issues
Under the Law-of-the-Case Doctrine

[9-12] The law-of-the-case doctrine reflects the principle that
an issue that has been litigated and decided in one stage of a
case should not be relitigated in a later stage.?’ The doctrine
promotes judicial efficiency and protects parties’ settled expec-
tations by preventing parties from relitigating settled issues
within a single action.?> The doctrine applies with greatest force
when an appellate court remands a case to an inferior tribunal.
Upon remand, a district court may not render a judgment or
take action apart from that which the appellate court’s mandate
directs or permits.?

2l See New Tek Mfs., supra note 17.
22 See Money v. Tyrrell Flowers, 275 Neb. 602, 748 N.W.2d 49 (2008).
2 See id.

4 See VanHorn, supra note 8.



138 276 NEBRASKA REPORTS

[13] Under the mandate branch of the law-of-the-case doc-
trine, a well-recognized waiver rule has emerged:
[A] decision made at a previous stage of litigation, which
could have been challenged in the ensuing appeal but was
not, becomes the law of the case; the parties are deemed to
have waived the right to challenge that decision, for “[i]t
would be absurd that a party who has chosen not to argue
a point on a first appeal should stand better as regards the
law of the case than one who had argued and lost.”*
[14,15] An issue is not considered waived if a party did not
have both an opportunity and an incentive to raise it in a previ-
ous appeal.?® But this condition was satisfied as Andrew clearly
had incentive to raise the disqualification issues in Pennfield I
after the district court ruled against him on these claims. Also,
we have recognized that an exception to the law-of-the-case
doctrine applies if a party shows a material and substantial
difference in the facts on a matter previously addressed by an
appellate court.’” But Andrew did not allege any new facts to
support his claims, and we need not decide whether to apply
any exceptions here because Andrew did not raise any to the
district court.

(c) Incidental Arguments on Appeal Are Insufficient
to Raise a Claim That the Trial Court Erred
[16] We recognize that Andrew argued on appeal in Pennfield [
that because of Bill’s self-interest, the court erred in failing to
put the burden on Bill to prove that waiver would not harm
Pennfield. But this argument was firmly tethered to Andrew’s
assignment that the district court “[i]Jmposed the burden of proof
on the wrong party.” He did not argue or assign as error the

% County of Suffolk v. Stone & Webster Engineering, 106 F3d 1112, 1117
(2d Cir. 1997), quoting Fogel v. Chestnutt, 668 F.2d 100 (2d Cir. 1981).
Accord, Amado v. Microsoft Corp., 517 E3d 1353 (Fed. Cir. 2008); Nagle
v. Alspach, 8 F3d 141 (3d Cir. 1993); Doe v. Chao, 511 F.3d 461 (4th Cir.
2007); U.S. v. Still, 102 F.3d 118 (5th Cir. 1996); U.S. v. Adesida, 129 F.3d
846 (6th Cir. 1997); Pope v. Ransdell, 251 Kan. 112, 833 P.2d 965 (1992).

% See U.S. v. Quintieri, 306 F.3d 1217 (2d Cir. 2002).

7 See, Schuelke v. Wilson, 255 Neb. 726, 587 N.W.2d 369 (1998); Latenser v.
Intercessors of the Lamb, Inc., 250 Neb. 789, 553 N.W.2d 458 (1996).
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court’s failure to (1) find that Bill and Sydney were disquali-
fied from voting on the waiver or (2) declare Bill’s actions
were taken for purposes of self-dealing. Thus, we would not
have addressed these issues. And the tangential nature of his
burden-of-proof argument does not change our conclusion that
he waived the disqualification issues by failing to raise them in
his first appeal. A point incidentally raised, vaguely referred to,
or given cursory treatment on appeal is insufficient to presume
an unassigned error.”

[17] In sum, an appellant waives claims that were decided
against it by the trial court if the appellant elects not to raise
those issues on appeal. And the appellant cannot preserve those
issues for further proceedings by indirect references to the
claims. Because Andrew and Pennfield waived the disqualifica-
tion issues, they were not part of our mandate on remand.

5. ANDREW FAILED TO RAISE TO THE DiSTRICT COURT
ALTERNATIVE THEORIES OF ESTOPPEL AGAINST BILL

[18] Andrew also contends that Bill is estopped from enforc-
ing Pennfield’s right to waive redemption because he breached
the agreement by attempting to transfer shares to himself without
first obtaining Pennfield’s waiver. Andrew also claims that Bill’s
actions were inconsistent with waiver by failing to call a direc-
tors’ meeting to waive redemption until 2001. These arguments
are different from Andrew’s claim in his original pleadings that
Bill’s statements to third parties that were inconsistent with
waiver estopped him from preventing Pennfield’s redemption of
the shares. But they are not arguments based on new evidence.
They seem to be different theories of estoppel that Andrew failed
to raise to the district court in Pennfield I. In addition, he did not
raise these arguments to the district court on remand. An appel-
late court will not consider an issue on appeal that the trial court
has not decided.”

28 See, McDonald v. Trihub, 173 P.3d 416 (Alaska 2007); McKissick v. Frye,
255 Kan. 566, 876 P.2d 1371 (1994).

2 See Clark v. Clark, 275 Neb. 276, 746 N.W.2d 132 (2008).



140 276 NEBRASKA REPORTS

6. ALL THE ISSUES RAISED BY ANDREW ON REMAND
WERE JUSTICIABLE IN PENNFIELD |

We reject Andrew’s claims that his “remaining issues” were
not ripe for adjudication until after our remand in Pennfield I.

[19-21] Ripeness is a justiciability doctrine that courts con-
sider in determining whether they may properly decide a con-
troversy.*® The fundamental principle of ripeness is that courts
should avoid entangling themselves, through premature adju-
dication, in abstract disagreements based on contingent future
events that may not occur at all or may not occur as anticipated.’!
Generally, a case is ripe when no further factual development is
necessary to clarify a concrete legal dispute susceptible to spe-
cific judicial relief, as distinguished from an advisory opinion
regarding contingent future events.*

Andrew’s claims that Bill had breached a fiduciary duty to
Pennfield and that Bill and Sydney could not vote on Pennfield’s
waiver were based on undisputed facts—not contingent future
events. In Pennfield I, we specifically stated that “Andrew’s
cross-claims, and Bill and his wife’s petition in intervention,
effectively raised the same issues, so the court had before it all
the parties to a legal dispute that was ripe for disposition.”
Andrew clearly raised these issues in his original pleadings.
He specifically alleged that his claims were ripe for declara-
tory judgment, and obtained a judgment.’ Similarly, Andrew’s
additional claims that Bill was not entitled to enforce the waiver

39 See Nebraska Coalition for Ed. Equity v. Heineman, 273 Neb. 531, 731
N.W.2d 164 (2007).

See, Thomas v. Union Carbide Agric. Products Co., 473 U.S. 568, 105 S.
Ct. 3325, 87 L. Ed. 2d 409 (1985); Texas v. United States, 523 U.S. 296,
118 S. Ct. 1257, 140 L. Ed. 2d 406 (1998); Bonge v. County of Madison,
253 Neb. 903, 573 N.W.2d 448 (1998).

32 See, Texas v. United States, supra note 31; Aetna Life Ins. Co. v. Haworth,
300 U.S. 227, 57 S. Ct. 461, 81 L. Ed. 617 (1937); Public Citizen v.
Department of State, 276 F.3d 634 (D.C. Cir. 2002).

Pennfield 1, supra note 1, 272 Neb. at 235, 720 N.W.2d 900-01 (emphasis
supplied).

34 Compare Central Neb. Pub. Power v. Jeffrey Lake Dev., 267 Neb. 997, 679
N.W.2d 235 (2004).

3

3
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provision could have been raised to the district court in the
first proceeding.

[22] The law disfavors piecemeal appeals. Multiple appeals
interfere with efficient judicial administration and impose on the
parties costs and risks associated with protracted litigation.’> We
reject Andrew’s arguments that his remaining issues were not
“mature” for adjudication until after we had decided Pennfield I.
Absent allegations of a material and substantial difference in the
evidence, issues that the district court decided against Andrew
that he failed to appeal, and justiciable issues that Andrew failed
to raise to the district court in Pennfield I, were not open to con-
sideration as part of our remand.*

7. THE DisTRICT COURT CORRECTLY CONCLUDED THAT

Our MaNDATE Dip NoT REOPEN WAIVED ISSUES
Our mandate was not broad enough for the district court to
permit Andrew to relitigate the issues he had waived on appeal.
Although we recognized in Pennfield I that “Andrew filed an
answer and cross-claims, generally alleging breaches of contract
and fiduciary duties by Bill,”¥” we did not remand for a new trial,

further proceedings, or reconsideration of these issues.*®
We conclude that the district court correctly interpreted our
mandate from Pennfield I when our instructions are read with the
opinion. We instructed the court to grant Andrew and Pennfield
declaratory relief “establishing that Bill and the Estate are sub-
ject to a valid demand for redemption of the [estate’s] stock.”*
The term “‘subject to” in this context simply meant “liable to”
a valid demand for redemption. Our opinion raised specific

¥ See, e.g., Cerny v. Todco Barricade Co., 273 Neb. 800, 733 N.W.2d 877
(2007); Smith v. Lincoln Meadows Homeowners Assn., 267 Neb. 849, 678
N.W.2d 726 (2004).

% See, generally, 18B Charles Alan Wright et al., Federal Practice and
Procedure § 4478.6 (2d ed. 2002).

3 Pennfield I, supra note 1, 272 Neb. at 225, 720 N.W.2d at 894.

38 Compare, McLeay v. Bergan Mercy Health Sys., 271 Neb. 602, 714 N.W.2d
7 (2006); McKinstry v. County of Cass, 241 Neb. 444, 488 N.W.2d 552
(1992).

% Pennfield 1, supra note 1, 272 Neb. at 239, 720 N.W.2d at 903.
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conditions that must be satisfied before a demand for redemp-
tion could be deemed valid:
[TThe record does not affirmatively show that Pennfield
took all the steps necessary to redeem the shares, and
it appears that the district court’s temporary injunction
may have prevented Pennfield’s shareholders and board of
directors from exercising their duties with respect to the
redemption agreements. Thus, we conclude on this record,
it would be unjust to decree specific performance of the
stock transfer redemption agreements.*’
As set out in our opinion, those conditions or necessary steps
included a shareholders’ meeting to determine the book value
of the estate’s shares. They also included a requirement that the
directors meet to “consider whether redemption should be waived
pursuant to the waiver provision of the 1988 agreement.”*!

Our opinion required the district court to dissolve its injunc-
tion so that Pennfield would have an opportunity to take all the
necessary steps for making a valid demand for redemption of the
estate’s shares. After the directors voted to waive redemption, of
course, there could not be a valid demand for redemption. But
there was no further action required by our mandate, and the
district court’s authority on remand was limited to these require-
ments. The court did not err in concluding that our mandate did
not permit it to consider the additional issues raised by Andrew
on remand.

VI. CONCLUSION

We conclude that we implicitly decided in Pennfield I that
Pennfield’s redemption of the shares in R.W.’s estate was not
mandatory. Although we held that the shares were subject to
Pennfield’s valid demand for redemption, we also set out con-
ditions for a valid demand. We remanded the cause to give the
board of directors an opportunity to vote on whether to waive
Pennfield’s right to redeem the estate’s shares and to give the
shareholders an opportunity to determine the shares’ book value.
The district court did not err in concluding that our mandate

40 Id. at 239-40, 720 N.W.2d at 903.
4 Id. at 239, 720 N.W.2d at 903.
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required it to dissolve its prior injunction, which injunction had
prevented the directors from voting, and to allow the waiver vote
to take place.

We reject Andrew’s contention that our mandate required the

district court to consider Andrew’s further claims for preventing
the directors’ vote on the waiver. We conclude that Andrew and
Pennfield waived all claims decided in the district court’s 2004
order that they failed to raise on appeal in Pennfield I. Because
those issues were waived on appeal, they were not part of our
mandate on remand to the district court.

AFFIRMED.
WRIGHT, J., not participating.

LyNN R. McNEEL, APPELLANT AND CROSS-APPELLEE, V.
UnioN Pactric RAILROAD COMPANY, A CORPORATION,
APPELLEE AND CROSS-APPELLANT.
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Federal Acts: Railroads: Trial: Juries: Negligence: Evidence: Proximate
Cause. In a case under the Federal Employers’ Liability Act, a court cannot allow
a jury to speculate concerning the cause of an employee’s injuries and must with-
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basis for the reasonable inference that the employee’s injury was caused by the
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and Schafersman v. Agland Coop, 262 Neb. 215, 631 N.W.2d 862 (2001), expert
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Heavican, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMAcK, and MILLER-LERMAN, JJ.

STEPHAN, J.

Lynn R. McNeel brought this action under the Federal
Employers’ Liability Act (FELA),' alleging that he was injured
when he inhaled fumes while employed as a conductor by Union
Pacific Railroad Company (Union Pacific). The district court for
Lincoln County granted Union Pacific’s Daubert/Schafersman®
motion to exclude McNeel’s expert witnesses from testify-
ing and subsequently entered summary judgment in favor of
Union Pacific, from which McNeel appeals. We find no error
and affirm.

BACKGROUND

On March 12, 2001, McNeel was working as a conductor on a
freight train en route from North Platte, Nebraska, to Cheyenne,
Wyoming. He was seated on the left side of the locomotive
cab, and engineer LaVerne Golden was seated on the right side.
McNeel noticed nothing unusual as the train left North Platte
and proceeded through Hershey and Sutherland, Nebraska. As
they passed another train approximately 23 miles outside of
Ogallala, Nebraska, McNeel noticed what he characterized as
“the smell of sticking brakes” which persisted for a few seconds.
McNeel opened the side window of the locomotive unit to check
both his train and the passing train for smoke, but saw none.
There was never any smoke in the locomotive unit in which
McNeel was working.

A short time later, McNeel detected “a light smell” which per-
sisted for about 15 seconds. He described it as “more of a putrid
smell” which was “different than anything I ever smelled.” He
detected the odor again several miles later, again for only a few
seconds. A few minutes later, McNeel detected the odor for the
third time and asked Golden, the engineer, if he could smell it.
Golden replied that he could not. But then Golden came over to

' 45 U.S.C. §§ 51 through 60 (2000).

2 Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct.
2786, 125 L. Ed. 2d 469 (1993); Schafersman v. Agland Coop, 262 Neb.
215, 631 N.W.2d 862 (2001).
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the side of the unit where McNeel was sitting and confirmed that
he could smell the odor. At that point, either McNeel or Golden
contacted the dispatcher to advise that they needed to stop the
train to investigate the odor. They eventually stopped the train
at a pass on the west end of Ogallala and were transported by
ambulance to a local hospital for evaluation.

McNeel alleged that the inhalation of these unidentified
fumes caused him to suffer “headaches, nausea, and injury to
his respiratory system, dizziness and other injuries not yet diag-
nosed.” He has been seen by a number of health care provid-
ers, including William J. Rea, M.D., a cardiovascular surgeon
who currently practices in the field of environmental medicine;
Theodore R. Simon, M.D., a specialist in nuclear medicine; and
Nancy Didriksen, Ph.D, a psychologist. These three provid-
ers submitted affidavits and depositions discussing McNeel’s
symptoms, condition, and treatment, and were the subject of the
Daubert/Schafersman motion.

Rea diagnosed McNeel as suffering from toxic encepha-
lopathy caused by his inhalation of an unspecified toxin while
employed by Union Pacific on March 12, 2001. Rea described
McNeel’'s symptoms as including “memory loss, confusion,
brain fogg [sic] and imbalance.” In reaching his diagnosis, Rea
relied on a “positive [single photon emission computed tomo-
graphic (SPECT)] Scan” performed by Simon, a “positive”
result from “pupillography” testing of the autonomic nervous
system, and “‘positive thermography.” Rea could not identify the
substance responsible for McNeel’s symptoms and diagnosis.
Simon testified that SPECT scans are widely used and accepted
in the diagnosis of toxic encephalopathy, when used in conjunc-
tion with other examination techniques.

Didriksen gave “Diagnostic Impressions” of “Cognitive
Disorder Not Otherwise Specified” and “Adjustment Disorder
with Mixed Anxiety and Depressed Mood” based upon her work
with McNeel. Her tests revealed, inter alia, that McNeel’s infor-
mation processing speed was at the bottom of the average range
and that his memory scores were “borderline and low average.”
Comparing her test results with previous results obtained by
another doctor, Didriksen explained that her test results indicated
a “significant difference” in McNeel’s condition. Didriksen’s
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hypothesis is that McNeel experienced a toxic injury that led to
declining cortical function over time.

Union Pacific moved to exclude the testimony of Didriksen,
Rea, and Simon under Daubert/Schafersman. In support of its
motion, it submitted affidavits and depositions from its own
expert witnesses. These witnesses opined that the scientific tech-
niques employed by McNeel’s experts, specifically the SPECT
scans performed by Simon and the psychological tests performed
by Didriksen, were not validated, peer reviewed, or generally
accepted by the scientific community for the purposes employed
by McNeel’s experts. The district court concluded that there was
adequate foundation for the opinions of McNeel’s experts, but
nonetheless excluded the opinions as “not relevant, not linked by
any evidence to a causative factor, and, therefore, inadmissible.”

Union Pacific then moved for summary judgment. It offered
and the court accepted the opinions of two expert witnesses
who opined that there was no credible evidence causally linking
McNeel’s symptoms to his alleged exposure. The court deter-
mined that this evidence met Union Pacific’s initial burden as
the party moving for summary judgment, thus shifting the bur-
den to McNeel to show that there remained a genuine issue of
material fact. The court concluded that medical records offered
by McNeel did not meet this burden, and therefore granted
the motion for summary judgment. McNeel perfected a timely
appeal, and we granted Union Pacific’s petition to bypass the
Court of Appeals.

ASSIGNMENTS OF ERROR
McNeel assigns, restated, that the district court erred in (1)
excluding the proposed testimony of his expert witnesses, (2)
granting Union Pacific’s motion for summary judgment because
there were genuine issues of material fact as to whether his
injuries were caused in whole or in part by exposure to toxic
gases while employed by Union Pacific, and (3) granting Union
Pacific’s motion for summary judgment because Union Pacific
failed to collect and preserve certain evidence.
Union Pacific cross-appeals and assigns that the district court
erred in finding the opinions of Didriksen, Simon, and Rea to be
scientifically reliable.
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STANDARD OF REVIEW

[1] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose no genuine issue
regarding any material fact or the ultimate inferences that may
be drawn from those facts and that the moving party is entitled
to judgment as a matter of law.?

[2] In reviewing a summary judgment, an appellate court
views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit
of all reasonable inferences deducible from the evidence.*

[3,4] In proceedings where the Nebraska rules of evidence
apply, the admission of evidence is controlled by rule and not
by judicial discretion, except where judicial discretion is a fac-
tor involved in assessing admissibility.’ The admission of expert
testimony is ordinarily within the trial court’s discretion, and its
ruling will be upheld absent an abuse of discretion.®

[5] An abuse of discretion occurs when a trial court’s deci-
sion is based upon reasons that are untenable or unreasonable
or if its action is clearly against justice or conscience, reason,
and evidence.’

ANALYSIS

FELA CAUSATION STANDARD
McNeel argues that in granting the motion for summary judg-
ment, the district court did not appreciate the “lower evidentiary
standard” applicable to a FELA plaintiff’s burden of proof.?
Federal law governs substantive issues in FELA claims litigated
in state courts pursuant to concurrent jurisdiction.’

3 Erikson v. U-Haul Internat., 274 Neb. 236, 738 N.W.2d 453 (2007).
* Wolski v. Wandel, 275 Neb. 266, 746 N.W.2d 143 (2008).

5 Epp v. Lauby, 271 Neb. 640, 715 N.W.2d 501 (2006). See State v. Kuehn,
273 Neb. 219, 728 N.W.2d 589 (2007).

® In re Trust of Rosenberg, 273 Neb. 59, 727 N.W.2d 430 (2007).

7 Epp v. Lauby, supra note 5.

8 Brief for appellant at 12.

° See, Monaghan v. Union Pacific RR. Co., 242 Neb. 720, 496 N.W.2d 895
(1993); Chapman v. Union Pacific Railroad, 237 Neb. 617, 467 N.W.2d 388
(1991).
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[6] Under FELA, railroad companies are liable in damages to
any employee who suffers injury during the course of employ-
ment when such injury results in whole or in part due to the
railroad’s negligence.!® This court has stated that to recover
under FELA, an employee must prove the employer’s negli-
gence and that the alleged negligence is a proximate cause of
the employee’s injury.'! We note that FELA causation standards
apply where, as here, liability is premised in whole or in part on
an alleged violation of the Locomotive Inspection Act, formerly
known as the Boiler Inspection Acts.!?

McNeel argues that proximate causation under FELA is
subject to a different, more lenient standard than under the com-
mon law. Indeed, there are federal cases which would appear to
support his argument.”* Most are based on language in Rogers
v. Missouri Pacific R. Co.,"* in which the U.S. Supreme Court
stated: “Under [FELA] the test of a jury case is simply whether
the proofs justify with reason the conclusion that employer
negligence played any part, even the slightest, in producing the
injury or death for which damages are sought.” Based upon this
language, some courts have stated that there is a “relaxed stan-
dard” for causation in FELA cases."> Other courts conclude from
Rogers that the plaintiff in a FELA case “carries only a slight
burden on causation.”'®

10 See 45 U.S.C. § 51.
Chapman v. Union Pacific Railroad, supra note 9.

1249 U.S.C. §§ 20102, 20701 to 20703, 21302, and 21304 (2000) (formerly
45 U.S.C. §§ 22 through 34 (1988 & Supp. V 1993)). See, Green v. River
Terminal Ry. Co., 763 E.2d 805 (6th Cir. 1985); Elston v. Union Pacific R.
Co., 74 P.3d 478 (Colo. App. 2003).

13 See, e.g., Hardyman v. Norfolk & Western Ry. Co., 243 F.3d 255 (6th Cir.
2001); Bowers v. Norfolk Southern Corp., 537 F. Supp. 2d 1343 (M.D. Ga.
2007).

14 Rogers v. Missouri Pacific R. Co., 352 U.S. 500, 506, 77 S. Ct. 443, 1 L. Ed.
2d 493 (1957).

See, e.g., Hardyman v. Norfolk & Western Ry. Co., supra note 13; Bowers v.
Norfolk Southern Corp., supra note 13.

16 Paul v. Missouri Pacific R. Co., 963 FE.2d 1058, 1061 (8th Cir. 1992). See
Harbin v. Burlington Northern R. Co., 921 F.2d 129 (7th Cir. 1990).
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The existence of a “relaxed standard” for proving causation
in FELA cases was called into question by the U.S. Supreme
Court’s decision in Norfolk Southern R. Co. v. Sorrell.'” In that
case, the Court held that in a FELA action, the same causation
standard applies to the employer’s negligence and the employee’s
contributory negligence, rejecting a contrary approach employed
by Missouri state courts. In reaching this conclusion, the Court
noted that the “fact that the common law applied the same cau-
sation standard to defendant and plaintiff negligence, and FELA
did not expressly depart from that approach, is strong evidence
against Missouri’s disparate standards.”'®* A concurring opinion
noted that despite its interpretation by some courts, Rogers “did
not address, much less alter, existing law governing the degree
of causation necessary for redressing negligence as the cause
of negligently inflicted harm; the case merely instructed courts
how to proceed when there are multiple cognizable causes of an
injury.”"” Another concurrence, however, noted that the Court’s
opinion “leaves in place precedent solidly establishing that the
causation standard in FELA actions is more ‘relaxed’ than in
tort litigation generally.”” Although the Court held that the
causation standard for negligence and contributory negligence
under FELA is the same, it did not articulate what the proper
standard should be inasmuch as it did not grant certiorari on
that issue.

[7] But even courts which have recognized a “relaxed stan-
dard” of causation have nevertheless held that a FELA plaintiff
bears the burden of presenting evidence from which a jury could
conclude the existence of a probable or likely causal relation-
ship, as opposed to a merely possible one.”! In Chapman v.
Union Pacific Railroad, we cited the aforementioned language

17 Norfolk Southern R. Co. v. Sorrell, 549 U.S. 158, 127 S. Ct. 799, 166 L. Ed.
2d 638 (2007).

8 1d., 549 U.S. at 168.
1 Id., 549 U.S. at 173 (Souter, J., concurring).
20 Id., 549 U.S. at 178 (Ginsburg, J., concurring in judgment).

2 Savage v. Union Pacific R. Co., 67 F. Supp. 2d 1021 (E.D. Ark. 1999);
Abraham v. Union Pacific R. Co., 233 S.W.3d 13 (Tex. App. 2007), citing
Edmonds v. Illinois Cent. Gulf R. Co., 910 F.2d 1284 (5th Cir. 1990).
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from Rogers but interpreted other U.S. Supreme Court precedent
as requiring that in a FELA case, “a court cannot allow a jury
to speculate concerning the cause of an employee’s injuries and
must withhold or withdraw the employee’s case from the jury
unless evidence provides a basis for the reasonable inference
that the employee’s injury was caused by the employer’s negli-
gence.”” We conclude that this principle governs the causation
issue here.

In common-law negligence cases where symptoms of an
injury are subjective, Nebraska law requires medical testimony.*
Federal courts apply the same principle in FELA cases where
injury is alleged to have occurred as a result of exposure to a
toxic substance.* In this case, expert testimony was necessary to
establish the basis for an inference that McNeel’s injuries were
caused by the inhalation of fumes attributable to some negligent
act or omission on the part of Union Pacific.

ExcrLusioN oF McNEEL’S EXPERT WITNESSES

Our evidence rule governing expert opinion® is similar to the
federal rule,?® and in Schafersman v. Agland Coop,”” we held
prospectively that trial courts would be required to evaluate
the admissibility of expert opinion testimony under the analyti-
cal framework first established by the U.S. Supreme Court in
Daubert v. Merrell Dow Pharmaceuticals, Inc.*® As a principle
of evidence, Daubert/Schafersman applies in a FELA case in
the same manner as in other cases. As one federal court has
explained in a FELA case involving alleged injuries from expo-
sure to workplace chemicals:

22 Chapman v. Union Pacific Railroad, supra note 9, 237 Neb. at 627, 467
N.W.2d at 395.

3 Eiting v. Godding, 191 Neb. 88, 214 N.W.2d 241 (1974).

4 Claar v. Burlington Northern R. Co., 29 F.3d 499 (9th Cir. 1994); Savage v.
Union Pacific R. Co., supra note 21; Schmaltz v. Norfolk & Western Ry. Co.,
878 F. Supp. 1119 (N.D. I1I. 1995).

25 Neb. Rev. Stat. § 27-702 (Reissue 1995).
26 Fed. R. Evid. 702.

27 Schafersman v. Agland Coop, supra note 2.

8 Daubert v. Merrell Dow Pharmaceuticals, Inc., supra note 2.
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The standard of causation under FELA and the stan-
dards for admission of expert testimony under the Federal
Rules of Evidence are distinct issues and do not affect one
another. . . . It is true that under FELA the quantum of
evidence sufficient to present a jury question of causation
is less than it is in a common law tort action. . . . This
does not mean, however, that FELA plaintiffs need make
no showing of causation. Nor does it mean that in FELA
cases courts must allow expert testimony that in other con-
texts would be inadmissible. It means only that in FELA
cases the negligence of the defendant “need not be the sole
cause or whole cause” of the plaintiff’s injuries. . . . FELA
plaintiffs still must demonstrate some causal connection
between a defendant’s negligence and their injuries.”

Other circuits have reached the same conclusion,®® and the
Nebraska Court of Appeals has recently applied the Daubert/
Schafersman analysis in a FELA case involving an injury alleg-
edly caused by exposure to diesel exhaust fumes.*!

[8] Under the Daubert/Schafersman analytical framework,
when a court is faced with a decision regarding the admissibil-
ity of expert opinion evidence, the trial judge must determine
at the outset whether the expert is proposing to testify to (1)
scientific, technical, or other specialized knowledge that (2)
will assist the trier of fact to understand or determine a fact
in issue.’ This entails a preliminary assessment whether the

* Claar v. Burlington Northern R. Co., supra note 24, 29 F.3d at 503 (citations
omitted).

30 Knight v. Kirby Inland Marine Inc., 482 F.3d 347 (5th Cir. 2007); Wills v.
Amerada Hess Corp., 379 F.3d 32 (2d Cir. 2004) (noting expert testimony
is necessary to establish causation, even in view of plaintiff’s reduced bur-
den to prove causation in Jones Act case); Hardyman v. Norfolk & Western
Ry. Co., supra note 13; Diefenbach v. Sheridan Transp., 229 F.3d 27 (1st
Cir. 2000) (discussing Daubert challenge in a Jones Act case); Summers
v. Missouri Pacific R.R. System, 132 F3d 599 (10th Cir. 1997); Hose v.
Chicago Northwestern Transp. Co., 70 E.3d 968 (8th Cir. 1995).

3! King v. Burlington Northern Santa Fe Ry. Co., 16 Neb. App. 544, 746
N.W.2d 383 (2008).

32 See, Daubert v. Merrell Dow Pharmaceuticals, Inc., supra note 2;
Schafersman v. Agland Coop, supra note 2.
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reasoning or methodology underlying the testimony is valid
and whether that reasoning or methodology properly can be
applied to the facts in issue.*® The first portion of the analysis
“establishes a standard of evidentiary reliability.”** The second
inquiry, sometimes referred to as “‘fit,” assesses whether the
scientific evidence will assist the trier of fact to understand the
evidence or to determine a fact in issue by providing “a valid
scientific connection to the pertinent inquiry as a precondition
to admissibility.”* “‘Expert testimony which does not relate to
any issue in the case is not relevant and, ergo, non-helpful.’”’*
“‘Fit’ is not always obvious, and scientific validity for one
purpose is not necessarily scientific validity for other, unre-
lated purposes.”’

After examining the affidavits of McNeel’s proferred experts
Didriksen, Simon, and Rea, and the affidavits submitted by
Union Pacific’s experts challenging the scientific reliability of
their opinions, the district court concluded that “while . . .
there is foundation for their ‘shaky but admissible evidence’,
their opinions are not relevant, not linked by any evidence to a
causative factor, and, therefore, inadmissible.” McNeel assigns
error to the determination of inadmissibility. In its cross-appeal,
Union Pacific challenges the court’s apparent determination of
scientific reliability with respect to the experts’ opinions.

The cross-appeal raises a significant issue. A number of
courts have determined that toxic encephalopathy, also known
as multiple chemical sensitivity or idiopathic environmental
intolerance, is a controversial diagnosis unsupported by sound

¥ 1d.

3% Daubert v. Merrell Dow Pharmaceuticals, Inc., supra note 2, 509 U.S. at
590.

3 1d., 509 U.S. at 591-92.

% Id., 509 U.S. at 591. Accord 4 Joseph M. McLauglin, Weinstein’s Federal
Evidence § 702.02[5] (2d ed. 2007).

3T Daubert v. Merrell Dow Pharmaceuticals, Inc., supra note 2, 509 U.S. at
591.
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scientific reasoning or methodology.*® Some courts have specifi-
cally rejected or discredited the opinions of Rea and Didriksen
on this subject.®

However, we need not reach the issue presented by the cross-
appeal because we conclude that the district court correctly
concluded that even if considered scientifically reliable, the
opinions of McNeel’s experts did not “fit” the issues of this case
because they did not identify any specific causative agent for the
diagnosis of toxic encephalopathy.

[9] Generally, “‘“[s]cientific knowledge of the harmful level
of exposure to a chemical plus knowledge that plaintiff was
exposed to such quantities are minimal facts necessary to sustain
the plaintiff’s burden in a toxic tort case.”’”* Because McNeel’s
experts could not identify any toxic substance which caused the
symptoms they diagnosed as toxic encephalopathy, their reason-
ing on causation was reduced to nothing more than post hoc,
ergo propter hoc, which, as we said in Schafersman, “cannot
be said to be helpful to the trier of fact under Neb. Evid. R.
702, even absent the application of a more stringent Frye*!! or
Daubert analysis.”* Didriksen admitted that this was her rea-
soning process. Rea testified that because McNeel experienced
symptoms during and after his exposure to the unidentified
fumes, the exposure caused the symptoms.

At least one court has specifically held in a FELA case that
a causation opinion based solely on a temporal relationship is

3 See, e.g., Summers v. Missouri Pacific R.R. System, supra note 30; Bradley
v. Brown, 42 F.3d 434 (7th Cir. 1994); Brown v. Shalala, 15 E.3d 97 (8th Cir.
1994); Coffey v. County of Hennepin, 23 F. Supp. 2d 1081 (D. Minn. 1998);
Frank v. State of New York, 972 F. Supp. 130 (N.D.N.Y. 1997); Sanderson v.
IFF, 950 F. Supp. 981 (C.D. Cal. 1996). But see McDaniel v. CSX Transp.,
Inc., 955 S.W.2d 257 (Tenn. 1997).

Bradley v. Brown, supra note 38; Myhre v. Workers Compensation Bureau,
653 N.W.2d 705 (N.D. 2002); Jones v. Ruskin Mfg., 834 So. 2d 1126 (La.
App. 2002).

Savage v. Union Pacific R. Co., supra note 21, 67 F. Supp. 2d at 1035, quot-
ing Allen v. Pennsylvania Engineering Corp., 102 F.3d 194 (5th Cir. 1996).

4 Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).

42 Schafersman v. Agland Coop, supra note 2, 262 Neb. at 223, 631 N.W.2d at
871.

39

40
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not derived from the scientific method and is therefore insuf-
ficient to satisfy the requirements of rule 702.* In Carlson v.
Okerstrom,* we noted that when a person develops symptoms
after encountering an agent which is known to be capable of
causing those symptoms, courts have been more willing to admit
expert testimony relying on the temporal connection between
the exposure and the onset of symptoms. But here, no one can
identify to which “agent,” if any, McNeel was exposed on the
date of his alleged injury.

[10] Under the Daubert/Schafersman analysis, expert testi-
mony lacks “‘fit’ when ‘a large analytical leap must be made
between the facts and the opinion.’”* That is the case here.
Assuming without deciding that the diagnosis of toxic encepha-
lopathy was the product of scientifically reliable methodology,
it is simply too great an analytical leap to conclude that it was
caused by some act or omission on the part of Union Pacific,
given that the experts could not identify any toxic agent. Due
to this lack of “fit,” the opinions of McNeel’s experts would not
have assisted the trier of fact in understanding the evidence or
determining a fact in issue, and the district court did not abuse
its discretion in determining that they were inadmissible.

COLLECTION AND PRESERVATION OF EVIDENCE

McNeel assigns that the district court should not have entered
summary judgment, because Union Pacific “failed to collect
and preserve evidence.” We find no motion or pleading in the
record raising this issue. In its brief, Union Pacific states that the
issue was raised in a reply brief filed by McNeel in response to
its motion in limine. In the district court’s order on the motion
in limine, it stated that McNeel claimed that Union Pacific
“destroyed or secreted evidence that would have shown the spe-
cific chemical agent and its source,” but determined that there
was no evidence to support the claim.

43 Schmaltz v. Norfolk & Western Ry. Co., supra note 24.
4 Carlson v. Okerstrom, 267 Neb. 397, 675 N.W.2d 89 (2004).

45 See Bowers v. Norfolk Southern Corp., supra note 13, 537 F. Supp. 2d at
1351.
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[11-13] Spoliation is the intentional destruction of evidence.*
It is a general rule that the intentional spoliation or destruction of
evidence relevant to a case raises an inference that this evidence
would have been unfavorable to the case of the spoliator.*’” The
rationale of the rule is that intentional destruction amounts to an
admission by conduct of the weakness of one’s own case; thus,
only intentional destruction supports the rationale of the rule.*
The inference does not arise where destruction was a matter of
routine with no fraudulent intent* because the adverse infer-
ence drawn from the destruction of evidence is predicated on
bad conduct.”® In Nebraska, the proper remedy for spoliation of
evidence is an adverse inference instruction.’' There is nothing
in the record to support a claim that Union Pacific intentionally
destroyed any evidence relevant to this case.

McNeel also argues that under Trieweiler v. Sears,”> Union
Pacific had an affirmative duty to preserve all relevant evidence.
Trieweiler was a derivative action brought by a minority share-
holder, alleging breach of fiduciary duties. The district court had
made a finding that lost corporate financial records resulted in
an adverse inference as to the party who had a fiduciary duty to
maintain the records. We analogized the conduct in Trieweiler
to spoliation, but noted it was not a case of spoliation because
the record did not clearly establish that evidence had been inten-
tionally destroyed by the majority shareholder. We noted that
some principles of the rule of spoliation supported the district
court’s reasoning. Trieweiler has no application to this case, in
that Union Pacific owed no general fiduciary duty to McNeel
to maintain records which, as far as we can determine from the
record, had not been requested by McNeel or his counsel.

46 State v. Davlin, 263 Neb. 283, 639 N.W.2d 631 (2002).

47 See Richter v. City of Omaha, 273 Neb. 281, 729 N.W.2d 67 (2007).
48 State v. Davlin, supra note 46.

4 Richter v. City of Omaha, supra note 47.

30 State v. Davlin, supra note 46.

St d.

32 Trieweiler v. Sears, 268 Neb. 952, 689 N.W.2d 807 (2004).
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SUMMARY JUDGMENT

As the party moving for summary judgment, Union Pacific
was required to produce enough evidence to demonstrate that
it was entitled to judgment if that evidence was uncontroverted
at trial. The burden then shifted to McNeel to produce evidence
showing the existence of a genuine issue of material fact that
would prevent judgment as a matter of law.>

Union Pacific met its initial burden by producing the affidavit
of a licensed psychologist who stated that McNeel’s symptoms
“cannot be causally attributed to any alleged toxic exposure by
any generally accepted or scientifically validated method” and
the affidavit of a physician who stated that “there is no cred-
ible psychiatric, medical, or scientific evidence that . . . McNeel
suffers from toxic encephalopathy, any mental disorder, any
cognitive impairment, or any other medical or psychiatric conse-
quence as a result of any alleged exposure to fumes in the course
of employment with . . . Union Pacific.”

The only evidence offered by McNeel in opposition to the
motion was an affidavit of his attorney which identified various
medical records attached to the affidavit. The district court deter-
mined that none of the records constituted expert medical testi-
mony to show a link between the inhalation of fumes and the
injuries allegedly suffered by McNeel. We agree. There was no
genuine issue of fact as to the element of causation, and Union
Pacific was entitled to judgment as a matter of law.

CONCLUSION

For the reasons discussed, we conclude that (1) the district
court did not abuse its discretion in excluding the testimony of
McNeel’s expert witness as under Daubert/Schafersman, (2) the
record does not support McNeel’s spoliation of evidence claim,
and (3) the district court did not err in entering summary judg-

ment in favor of Union Pacific. Accordingly, we affirm.
AFFIRMED.

3 See, Sweem v. American Fidelity Life Assurance Co., 274 Neb. 313, 739
N.W.2d 442 (2007); Neiman v. Tri R Angus, 274 Neb. 252, 739 N.W.2d 182
(2007); Cerny v. Longley, 270 Neb. 706, 708 N.W.2d 219 (2005).
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Original action. Judgment of suspension.
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McCorMACK, and MILLER-LERMAN, JJ.

PErR Curiam.

INTRODUCTION

On August 23, 2007, formal charges were filed by the office
of the Counsel for Discipline, relator, against Adrienne S. Davis,
respondent. The formal charges included allegations that respond-
ent violated the following provisions of what are now codified
as Neb. Ct. R. of Prof. Cond.: § 3-501.15(a) (maintaining trust
account); § 3-501.15(b) (depositing lawyer’s funds in trust
account); § 3-501.15(d) (delivering trust account funds to client
or third person); § 3-508.4(a) (violating disciplinary rule); and
§ 3-508.4(c) (engaging in conduct involving dishonesty, fraud,
deceit, or misrepresentation). The formal charges also alleged
that respondent violated her oath of office as an attorney. See
Neb. Rev. Stat. § 7-104 (Reissue 1997). Respondent’s answer in
effect disputed certain of the allegations.

A referee was appointed who heard evidence. The referee
filed a report on April 15, 2008, in which the referee concluded,
inter alia, that respondent’s conduct had violated § 3-501.15(a),
(b), and (d); § 3-508.4(a) and (c); and her oath as an attorney. In
his report, the referee noted that as a result of the attorney mis-
conduct that resulted in the present formal charges being filed
against respondent, respondent had been temporarily suspended
from the practice of law on July 11, 2007. The referee recom-
mended that respondent remain indefinitely suspended from the
practice of law with no possibility of reinstatement until July 11,
2008, such reinstatement to be followed by a 2-year period of
monitored probation.

On April 30, 2008, respondent filed a motion for judgment
on the pleadings, requesting that this court accept the referee’s
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recommendation and enter judgment thereon. We grant respond-
ent’s motion, and we impose discipline as indicated below.

FACTS

The referee’s hearing was held on March 6, 2008. Respondent
testified during the hearing, along with three other witnesses. A
total of 54 exhibits were admitted into evidence.

The substance of the referee’s findings may be summarized
as follows: Respondent was admitted to the practice of law in
the State of Nebraska in 2001. She has practiced in Lancaster
County, Nebraska.

With regard to the allegations in the formal charges, in sum-
mary, the referee found that during the period from September
2006 to February 2007, respondent had used her attorney trust
account as both a business account and a personal checking
account and had failed to promptly deliver trust account funds
to a client’s health care provider.

In his report, the referee set forth several mitigating factors.
The referee noted that respondent suffered from depression and
anxiety and that she was an alcoholic. The referee found that
respondent had received inpatient treatment for her alcoholism
and regularly attended Alcoholics Anonymous meetings. The
referee found that on May 10, 2007, respondent had entered into
a monitoring contract with the Nebraska Lawyers Assistance
Program (NLAP). In the contract, respondent agreed to abstain
from alcohol, to submit to random drug testing, and to submit
to an attorney monitor. The referee found that respondent was
currently seeing a mental health counselor and was taking anti-
depressant medication. The referee also noted that respondent
had had no prior disciplinary proceedings and that numerous
attorneys had written letters of recommendation reflecting that
respondent had a good reputation among her colleagues. The
referee further noted that respondent had cooperated with relator
during the disciplinary proceeding. The referee did not note any
aggravating factors.

Based upon the evidence offered during the hearing, the
referee found that certain of respondent’s actions constituted a
violation of the following provisions of the Nebraska Rules of
Professional Conduct: §§ 3-501.15(a), (b), and (d) and 3-508.4(a)



160 276 NEBRASKA REPORTS

and (c). The referee also found that respondent’s actions consti-
tuted a violation of respondent’s oath of office as an attorney.
With respect to the discipline to be imposed, the referee recom-
mended that respondent remain indefinitely suspended from the
practice of law with no possibility of reinstatement until July 11,
2008, such reinstatement to be followed by a 2-year period of
monitored probation.

No exceptions were filed to the referee’s report. On April 30,
2008, respondent filed a motion for judgment on the pleadings,
in which respondent moved this court to enter judgment in con-
formity with the referee’s report and recommendation.

ANALYSIS

We note that all of respondent’s conduct at issue in this case
occurred on or after September 1, 2005, and is therefore gov-
erned by the Nebraska Rules of Professional Conduct. We are
guided by the principles previously announced in our prior deci-
sions under the Code of Professional Responsibility. See State
ex rel. Counsel for Dis. v. Dortch, 273 Neb. 667, 731 N.W.2d
594 (2007).

A proceeding to discipline an attorney is a trial de novo
on the record. State ex rel. Counsel for Dis. v. Wadman, 275
Neb. 357, 746 N.W.2d 681 (2008). To sustain a charge in a
disciplinary proceeding against an attorney, a charge must be
supported by clear and convincing evidence. /d. Violation of a
disciplinary rule concerning the practice of law is a ground for
discipline. Id.

As noted above, neither party filed written exceptions to the
referee’s report. Pursuant to Neb. Ct. R. § 3-310(L), respondent
filed a motion for judgment on the pleadings. When no excep-
tions to the referee’s findings of fact are filed by either party in
an attorney discipline proceeding, the Nebraska Supreme Court
may, in its discretion, consider the referee’s findings final and
conclusive. State ex rel. Counsel for Dis. v. Kratina, 275 Neb.
401, 746 N.W.2d 378 (2008).

Based upon the undisputed findings of fact in the referee’s
report, which we consider to be final and conclusive, we con-
clude the formal charges are supported by clear and convinc-
ing evidence, and the motion for judgment on the pleadings is
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granted. Specifically, based upon the foregoing evidence, we
conclude that respondent has violated the following provisions
of the Nebraska Rules of Professional Conduct: §§ 3-501.15(a),
(b), and (d) and 3-508.4(a) and (c). Finally, we conclude that by
virtue of respondent’s conduct, respondent has violated her oath
of office as an attorney. See § 7-104.

We have stated that the basic issues in a disciplinary proceed-
ing against a lawyer are whether discipline should be imposed
and, if so, the type of discipline appropriate under the circum-
stances. State ex rel. Counsel for Dis. v. Wadman, supra. Neb.
Ct. R. § 3-304 provides that the following may be considered as
discipline for attorney misconduct:

(A) Misconduct shall be grounds for:

(1) Disbarment by the Court; or

(2) Suspension by the Court; or

(3) Probation by the Court in lieu of or subsequent to
suspension, on such terms as the Court may designate; or

(4) Censure and reprimand by the Court; or

(5) Temporary suspension by the Court; or

(6) Private reprimand by the Committee on Inquiry or
Disciplinary Review Board.

(B) The Court may, in its discretion, impose one or more
of the disciplinary sanctions set forth above.

See, also, § 3-310(N).

With respect to the imposition of attorney discipline in an
individual case, we have stated that each attorney discipline case
must be evaluated individually in light of its particular facts and
circumstances. State ex rel. Counsel for Dis. v. Wadman, supra.
For purposes of determining the proper discipline of an attor-
ney, this court considers the attorney’s acts both underlying the
events of the case and throughout the proceeding. Id. The deter-
mination of an appropriate penalty to be imposed on an attorney
in a disciplinary proceeding also requires the consideration of
any aggravating or mitigating factors. Id.

We have considered the referee’s report and recommenda-
tion, the findings of which have been established by clear and
convincing evidence, and the applicable law. Upon due con-
sideration of the record, the court finds that respondent should
be suspended from the practice of law for a period of 1 year
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and that the suspension should be retroactive to the date of
respondent’s temporary suspension from the practice of law on
July 11, 2007. In the event respondent seeks reinstatement, she
will be required to show compliance with her NLAP contract
and compliance with any outpatient treatment plan relating to
alcohol addiction or depression. Further, in the event respondent
is reinstated, she will be required to submit to a 2-year proba-
tion plan, for the approval of this court, which plan will include
continued compliance with her NLAP contract, compliance with
any outpatient plan relating to alcohol addiction or depression,
monitoring of her practice and trust account management by a
practicing attorney approved by relator, and monitoring of her
compliance with the Nebraska Rules of Professional Conduct by
NLAP and relator.

CONCLUSION

We find by clear and convincing evidence that respondent
violated the following provisions of the Nebraska Rules of
Professional Conduct: §§ 3-501.15(a), (b), and (d) and 3-508.4(a)
and (c), as well as her oath as an attorney. It is the judgment of
this court that respondent should be and hereby is suspended
from the practice of law for a period of 1 year, with such suspen-
sion retroactive to July 11, 2007. In the event respondent seeks
reinstatement following her suspension, her reinstatement will
be subject to the terms set forth above. Respondent shall dem-
onstrate compliance with Neb. Ct. R. § 3-316, and upon failure
to do so, she shall be subject to punishment for contempt of
this court. Furthermore, respondent is directed to pay costs and
expenses in accordance with Neb. Rev. Stat. §§ 7-114 and 7-115
(Reissue 1997), and § 3-310(P) and Neb. Ct. R. § 3-323 within
60 days after an order imposing costs and expenses, if any, is

entered by this court.
JUDGMENT OF SUSPENSION.
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1. Summary Judgment. Summary judgment is proper when the pleadings and evi-
dence admitted at the hearing disclose no genuine issue regarding any material fact
or the ultimate inferences that may be drawn from those facts and that the moving
party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.

3. Contracts. The interpretation of a contract involves a question of law.

4. Appeal and Error. When reviewing questions of law, an appellate court resolves
the questions independently of the conclusions reached by the trial court.

5. Contracts. Instruments made in reference to and as part of the same transaction are
to be considered and construed together.

6. Contracts: Intent: Appeal and Error. An appellate court construes a contract to
give effect to the parties’ intentions at the time the writing was made.

Appeal from the District Court for Lancaster County: JOHN A.
CoLBORN, Judge. Reversed.

Robert W. Mullin, of Lieben, Whitted, Houghton, Slowiaczek
& Cavanagh, P.C., L.L.O., for appellants.

Jeffry D. Patterson, of Bartle & Geier Law Firm, for
appellee.

Heavican, C.J., WRIGHT, CoNNoLLY, GERRARD, McCORMACK,
and MILLER-LERMAN, JJ.

ConNoLLY, J.

This appeal presents a fee dispute between two lawyers. One
claims that he is owed fees earned in appealing their client’s
underlying case. The other claims the fee-division agreement
was limited to fees relating to trial work and did not include
appellate fees.
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SUMMARY

Penny Shipler hired Dan L. McCord, acting on behalf of
McCord & Burns Law Firm, LLP (collectively McCord), to
prosecute a case against General Motors Corporation (GM).
Shipler sought damages for injuries she received in a vehicle
rollover accident. Upon McCord’s recommendation, Shipler also
retained Michael J. Piuze, a California attorney with experience
prosecuting rollover cases against vehicle manufacturers. Piuze
and McCord agreed they would divide attorney fees, with 75
percent to Piuze and 25 percent to McCord.

Following a jury trial and appeal, Shipler settled with GM.
After Piuze deducted the attorney fees from the settlement
amount, he sent McCord what Piuze believed was McCord’s
share of the fees. The amount Piuze sent McCord represented
25 percent of the fees relating to the trial phase of the case;
it did not include a portion of the fees Piuze received for his
work on the appeal. In not sharing the fees relating to the
appeal, Piuze relied on a letter he sent McCord stating that the
fee-division agreement did not pertain to fees for an appeal
or retrial.

McCord disputed the division. He argued that he was also
entitled to 25 percent of the fees relating to the appeal. McCord
sued Piuze. McCord alleged that Piuze breached the parties’ fee-
division agreement. The district court entered summary judg-
ment for McCord and awarded him 25 percent of the fees relat-
ing to the appeal, and prejudgment interest.

We reverse because we conclude that the fee-division agree-
ment did not include appellate fees and therefore Piuze did not
breach the agreement.

BACKGROUND

In September 1997, Shipler, a passenger, was severely injured
in a single-vehicle rollover accident. Kenneth Long, the driver
of the Chevrolet S-10 Blazer, lost control of the vehicle, causing
it to roll several times. Shipler hired McCord to sue Long and
GM, the manufacturer of the Blazer, for damages relating to the
injuries she sustained in the accident. McCord contacted other
lawyers who had experience and expertise in actions against
motor vehicle manufacturers for rollover accidents. Piuze was
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one of the lawyers McCord contacted. McCord recommended
to Shipler that she retain Piuze. After meeting with Shipler and
McCord, Piuze agreed to represent Shipler in her suit against
GM and Long.

Piuze sent McCord a letter dated April 4, 2000 (Referral
Letter). The Referral Letter stated in relevant part:

This letter will confirm our agreement regarding the
division of attorney’s fees, costs, and responsibilities. Your
law firm will receive 25% of the attorney’s fees, except in
medical malpractice cases where the attorney’s fees will
be 10%.

My office will be solely responsible for advancing costs
and for prosecuting the action. Neither my retainer agree-
ment with . . . Shipler nor this agreement pertains to fees
for an appeal or a retrial, if they become necessary.

This agreement regarding a division of fees, costs,
and responsibilities shall apply to all future cases that
your firm refers to my office unless a contrary agreement
is reached.

(Emphasis supplied.) McCord signed the bottom of the Referral
Letter and returned it to Piuze in June.

When Piuze sent McCord the Referral Letter, he enclosed
other documents, including a “Retainer Agreement” (Retainer)
and a “Referral Attorney Authorization” (Authorization).

The Retainer stated that Shipler retained Piuze to prosecute
her claims against GM and Long. The Retainer also provided
that Piuze would receive 40 percent of Shipler’s gross recovery
for compensatory damages. More important, the Retainer stated,
“Fees for services on appeal, if any, . . . will be subject to a spe-
cial agreement to be negotiated between [Shipler] and [Piuze].”
Shipler signed the Retainer on April 16, 2000. Although he was
not required to do so, McCord signed the Retainer on May 9.
Piuze signed the Retainer on May 17.

Shipler signed the Authorization the same day she signed the
Retainer. The Authorization stated that she agreed that Piuze
would represent her in her claim against GM and Long. It further
provided that she agreed “any fee collected for legal services in
regard to [her] claim” would be divided with 75 percent going
to Piuze and 25 percent going to McCord. (Emphasis supplied.)
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McCord signed the Authorization on May 9, 2000, and Piuze
signed on May 17.

In September 2003, a jury returned a verdict for Shipler, and
the court entered a judgment for $18,583,900. After GM and
Long filed appeals, Shipler signed a “Supplemental Retainer
Agreement” (Supplemental Retainer). The Supplemental Retainer
stated that Shipler retained Piuze to handle the appeal. The
Supplemental Retainer further provided, “I agree that [Piuze]
shall receive for such professional services an additional ten (10)
percent of the amount recovered following the appeal. I under-
stand that the total attorney’s fees on the amount recovered will
be fifty percent (50%).”

In March 2006, we affirmed the district court’s judgment in
Shipler’s action against GM and Long.! After GM moved for
rehearing, GM and Shipler entered a settlement agreement pro-
viding that GM would pay Shipler a confidential amount and
would withdraw its motion for rehearing.

GM delivered a check for the settlement amount to McCord.
McCord and Shipler endorsed the check and sent it to Piuze.
After Piuze deducted case expenses, he took 50 percent of the
net settlement amount. The 50 percent represented the 40 per-
cent identified in the Retainer for trial work and the 10 percent
allocated in the Supplemental Retainer for appellate work. Piuze
wired funds to McCord’s bank account to satisfy McCord’s por-
tion of the attorney fees. Although Piuze collected 50 percent
of the net settlement amount as attorney fees, he did not send
McCord 25 percent of those collected fees. Instead, Piuze sent
McCord 25 percent of the 40 percent collected for the trial work.
That is, Piuze did not send McCord 25 percent of the 10 percent
he collected for the work on appeal.

McCord sued Piuze, alleging that Piuze breached the fee-
division agreement. In deciding McCord’s motion for summary
judgment, the district court stated that the issue was whether
the Referral Letter or Authorization was binding. The Referral
Letter expressly provided that the fee-division agreement did not
pertain to fees for an appeal or a retrial. But the Authorization

I See Shipler v. General Motors Corp., 271 Neb. 194, 710 N.W.2d 807
(2006).
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provided that “any fee collected for legal services in regard to
[Shipler’s] claim” would be divided with 75 percent to Piuze and
25 percent to McCord. (Emphasis supplied.)

The district court decided that the Referral Letter from Piuze to
McCord was a fee-division agreement that was neither disclosed
to Shipler in writing nor consented to by Shipler. According to
the court, such an agreement violated the Nebraska Code of
Professional Responsibility and the Nebraska and California
Rules of Professional Conduct. The court therefore determined
that the Referral Letter was an unenforceable fee division. The
court concluded that the Authorization, which Shipler signed,
was the only binding fee-division agreement.

The court further determined that the language, “any fee col-
lected,” in the Authorization included all fees, whether they were
for trial or appellate work. Therefore, the court concluded that
Piuze should have sent McCord 25 percent of all the attorney
fees he collected for Shipler’s case and not just 25 percent of
the fees relating to the trial. The district court granted sum-
mary judgment for McCord, and Piuze appealed. We granted
McCord’s petition to bypass the Court of Appeals.

ASSIGNMENTS OF ERROR
Piuze assigns, restated, that the district court erred in (1)
determining the Referral Letter was unenforceable, (2) deter-
mining that the Authorization was an enforceable contract for
division of attorney fees, (3) “applying the rules of professional
conduct to rewrite the contract contrary to the intention of the
parties,” and (4) awarding prejudgment interest.

STANDARD OF REVIEW
[1,2] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose no genuine issue
regarding any material fact or the ultimate inferences that may
be drawn from those facts and that the moving party is entitled
to judgment as a matter of law.? In reviewing a summary judg-
ment, we view the evidence in the light most favorable to the

2 Lexington Ins. Co. v. Entrex Comm. Servs., 275 Neb. 702, 749 N.W.2d 124
(2008).
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party against whom the judgment is granted and give such
party the benefit of all reasonable inferences deducible from
the evidence.’

[3,4] The interpretation of a contract involves a question of
law.* When reviewing questions of law, we resolve the questions
independently of the conclusions reached by the trial court.’

ANALYSIS

DistricT COURT’S ANALYSIS

According to the district court, the issue it needed to decide
was “whether the . . . Authorization or the Referral . . . Letter is
binding.” In making that decision, the court considered whether
the individual documents complied with ethics rules. The court
determined that the applicable ethics provisions were Canon 2,
DR 2-107, of the Nebraska Code of Professional Responsibility;
Neb. Ct. R. of Prof. Cond. § 3-501.5(e); and rule 2-200 of the
California Rules of Professional Conduct. The court concluded
that when read together, these provisions required five elements
for an enforceable fee-division agreement:

1. Full disclosure in writing to the client including the
terms of the division.

2. The client’s written consent to any fee division.

3. The fee division is in proportion to the services
performed by each lawyer or each lawyer assumes joint
responsibility for the representation.

4. The total fee is not unreasonable or unconscionable.

5. The total fee is not increased solely by reason of
the division.

The court decided that only the first two elements were at issue
for the summary judgment determination.

According to the district court, McCord, Piuze, and Shipler
created a contract to divide attorney fees when they signed the
Authorization. The court then found that the Authorization was
“the only document that disclosed the division of fees to Shipler

3 Id.
4 See id.
S Id.
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and the only division of fees to which she consented.” The court
further stated, “To the extent Piuze’s Referral . . . Letter conflicts
with the terms of the . . . Authorization, it is an agreement to
divide a fee that is neither disclosed to the client in writing, nor
consented to by the client.” The court therefore concluded that
the Referral Letter was an unenforceable fee division and that the
Authorization was the only binding fee-division agreement.

The district court then considered whether the fee-division
agreement in the Authorization pertained to fees for appellate
work. The court concluded that the agreement included appellate
fees, so Piuze owed McCord a portion of those fees.

PARTIES” CONTENTIONS

Piuze contends that the district court erred in deciding that the
Referral Letter was unenforceable and in finding that the parties
intended to split the fees for appellate work. Piuze argues that
the parties’ fee-splitting agreement, as evidenced by the Referral
Letter, was limited to fees for trial work. Piuze disagrees with
the district court’s finding that the terms of this agreement were
not fully disclosed to Shipler.

Piuze does not claim that Shipler saw the Referral Letter or
consented specifically to that document. Instead, we interpret
Piuze’s argument to be that although Shipler did not see the
Referral Letter, Piuze and McCord disclosed their agreement
to her and obtained her consent through the Authorization and
Retainer she signed. So, rather than considering the Referral
Letter and Authorization in isolation as the district court did,
Piuze argues that the two documents, and the Retainer, should
be construed together. According to Piuze, the Authorization and
Retainer fully disclosed to Shipler the terms of the fee-division
agreement, including that the agreement was limited to fees for
trial work. Piuze asserts that although the Authorization stated
he and McCord would split “any fee collected,” the only fee
under consideration when the parties signed the Authorization
was the 40-percent contingent fee for trial work that Shipler
had agreed to in the Retainer. Piuze argues that because Shipler
signed both the Retainer and the Authorization, she received full
disclosure of the parties’ agreement to split the fees for the trial
work and consented to this agreement.
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McCord, of course, disagrees with Piuze’s analysis. McCord
first contends that the Referral Letter is ambiguous and does
not clearly exclude the division of appellate fees. McCord fur-
ther contends that even if the Referral Letter is unambiguous,
it is unenforceable as an undisclosed fee-division agreement.
McCord argues that neither the Referral Letter nor “Piuze’s
interpretation” of the Referral Letter was disclosed to Shipler.°®
Like the district court, McCord maintains that the parties’ fee-
division agreement is found in the Authorization because that
was “the only fee division disclosure actually made to Shipler.”’
McCord claims that the “plain, direct and unambiguous” lan-
guage of the Authorization creates an agreement to split all
attorney fees, including fees for the appellate work.® McCord
contends that Piuze “breached the written agreement to divide
attorney fees.”

THE FEE-D1vISION AGREEMENT DiD NoT
INCLUDE APPELLATE FEES
Because McCord alleges that Piuze breached the fee-division
agreement when he failed to give McCord a share of the appel-
late fees, we must decide whether the fee-division agreement
included fees for the appellate work. If the agreement did not
include appellate fees, then Piuze has not breached the agree-
ment. Without delving into specific ethics rules or whether
the parties’ agreements conformed to those rules, we conclude
below that Piuze and McCord’s fee-division agreement was lim-
ited in scope to fees for trial work and did not extend to fees for
appellate work.
We first consider the Authorization. The Authorization was
drafted from Shipler’s viewpoint and states in relevant part:
I understand and agree that my claim [against GM
and Long] will be handled by the LAW OFFICES OF
MICHAEL J. PIUZE.

® Brief for appellee at 11.
7 1d. at 18.

8 Id. at 33.

o Id.
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I understand and agree that any fee collected for legal
services in regard to my claim will be divided as follows:
Seventy-five percent (75%) to the LAW OFFICES OF
MICHAEL J. PIUZE
Twenty-five percent (25%) to: Dan McCord (refer-
ring attorney).
Shipler signed the Authorization on April 16, 2000, McCord
signed on May 9, and Piuze signed on May 17. The Authorization
clearly sets out Piuze and McCord’s agreement that they will
divide the fee for services associated with Shipler’s case.

[5] Instruments made in reference to and as part of the same
transaction are to be considered and construed together.!® The
Authorization and Retainer were made as part of the same trans-
action. They concern attorney fees relating to Shipler’s lawsuit
against GM and Long. And although the Retainer was an agree-
ment between Shipler and Piuze, and although Piuze did not
ask McCord to sign the Retainer, McCord signed the document.
Shipler, McCord, and Piuze all signed the Authorization on the
same day they signed the Retainer. Therefore, to determine the
scope of the fee-division agreement in the Authorization, we
look to the Retainer.

The Retainer provides that Shipler retained Piuze to prosecute
her claims relating to the rollover accident and that as com-
pensation for these services, Piuze would receive 40 percent of
Shipler’s recovery. The Retainer expressly provides that any fees
for services on appeal “will be subject to a special agreement
to be negotiated between [Shipler] and [Piuze].” That is, the
Retainer only deals with the compensation Piuze would receive
for his services relating to the trial, and not compensation for
appellate services.

[6] We construe a contract to give effect to the parties’ inten-
tions at the time the writing was made.!"! The same day they
signed the Authorization, Piuze and McCord each signed the

10 Solar Motors v. First Nat. Bank of Chadron, 249 Neb. 758, 545 N.W.2d 714
(1996). See, also, Gary’s Implement v. Bridgeport Tractor Parts, 270 Neb.
286, 702 N.W.2d 355 (2005); Nowak v. Burke Energy Corp., 227 Neb. 463,
418 N.W.2d 236 (1988).

1" See Baye v. Airlite Plastics Co., 260 Neb. 385, 618 N.W.2d 145 (2000).
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Retainer that provided the only fees to which Shipler had agreed
were fees relating to the trial work. Therefore, we conclude that
when Piuze and McCord agreed in the Authorization to split
“any fees,” the only fees under consideration were the trial fees.
Contrary to McCord’s argument and the district court’s finding,
we conclude that the fee-division agreement did not encompass
appellate fees.

The Referral Letter reiterates that the parties’ fee-division
agreement did not include fees for appellate work. The Referral
Letter expressly states, “Neither my retainer agreement with . . .
Shipler nor [the fee-division] agreement pertains to fees for an
appeal or a retrial, if they become necessary.” McCord signed
and returned the Referral Letter to Piuze a month after the par-
ties signed the Authorization and Retainer. If McCord had a
different understanding of the parties’ agreement or disagreed
with the terms as set out in the Referral Letter, he had a chance
to object before signing this final document. Instead, McCord
signed the Referral Letter, which makes clear that appellate fees
are not included in the fee-division agreement.

Without deciding whether the district court correctly iden-
tified the elements of an enforceable fee-division agreement
under the ethics rules, we note that the parties’ agreement was
disclosed and consented to by Shipler. Because we conclude that
the Authorization and Retainer set out the fee-division agree-
ment, the agreement was disclosed to Shipler when she saw the
two documents. And by signing the Authorization and Retainer,
she consented to the parties’ agreement to split the fees for the
trial work. So, any concerns regarding disclosure and consent
are put to rest.

Because the parties’ fee-division agreement was limited to
fees for trial work and did not include appellate fees, Piuze did
not breach the agreement when he sent McCord 25 percent of
the trial fees but not 25 percent of the appellate fees. Therefore,
the district court erred in granting McCord’s motion for sum-
mary judgment.

We reverse the district court’s entry of summary judgment. In
light of our reversal, we do not reach Piuze’s argument that the
court erred in awarding prejudgment interest.
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CONCLUSION
We conclude that Piuze and McCord’s agreement to divide

fees did not encompass the fees that Piuze received for the
appellate work (i.e., the additional 10 percent of Shipler’s
recovery). Piuze did not breach the fee-division agreement when
he declined to split the fees relating to the appellate work. We
reverse because the district court erred in sustaining McCord’s
motion for summary judgment.

REVERSED.
STEPHAN, J., not participating.
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WRIGHT, J.
NATURE OF CASE
Andrew Royer rapidly accelerated his vehicle from a stop sign
and squealed his tires. He was stopped by a police officer and
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given field sobriety tests. He was then transported to a detoxi-
fication facility and given a breath test. It showed that Royer
had .234 of a gram of alcohol per 210 liters of breath. He was
charged with and convicted of third-offense driving while under
the influence of alcoholic liquor or drugs (DUI). He appealed to
the Lancaster County District Court, which affirmed the county
court’s judgment.

SCOPE OF REVIEW

[1,2] Both the district court and the Nebraska Supreme Court
generally review appeals from the county court for error appear-
ing on the record. State v. Dittoe, 269 Neb. 317, 693 N.W.2d 261
(2005). In an appeal of a criminal case from the county court,
the district court acts as an intermediate court of appeal, and as
such, its review is limited to an examination of the county court
record for error or abuse of discretion. /d.

[3] When reviewing a judgment for errors appearing on the
record, an appellate court’s inquiry is whether the decision con-
forms to the law, is supported by competent evidence, and is
neither arbitrary, capricious, nor unreasonable. /d. An appellate
court nonetheless has an obligation to resolve questions of law
independently of the conclusions reached by the trial court. See
State v. Jensen, 269 Neb. 213, 691 N.W.2d 139 (2005).

[4] A trial court’s ruling on a motion to suppress based on
the Fourth Amendment, apart from determinations of reasonable
suspicion to conduct investigatory stops and probable cause to
perform warrantless searches, is to be upheld on appeal unless
its findings of fact are clearly erroneous. The ultimate deter-
minations of reasonable suspicion to conduct an investigatory
stop and probable cause to perform a warrantless search are
reviewed de novo. See State v. Allen, 269 Neb. 69, 690 N.W.2d
582 (2005), disapproved on other grounds, State v. McCulloch,
274 Neb. 636, 742 N.W.2d 727 (2007).

FACTS
Royer was stopped by Officer Bryan Hanson of the Lincoln
Police Department after Royer accelerated his vehicle rapidly
from a stop sign and squealed his tires. Upon contacting Royer,
Hanson observed that Royer’s eyes were watery and bloodshot,
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and Hanson detected a strong odor of alcohol on Royer’s
breath. Royer stated that he had consumed four to five alco-
holic beverages.

Royer submitted to field sobriety tests. After the tests were
completed, Hanson took Royer into custody and walked him to
the police cruiser. Hanson observed Royer swaying and stum-
bling. Based on Hanson’s observations, training, and experi-
ence, and on Royer’s performance on the field sobriety tests,
Hanson believed that Royer was under the influence of alcohol.
Hanson transported Royer to a detoxification facility. While in
transit, Royer stated that this would be his third offense and that
he knew he would “blow over the legal limit.” At the facility,
Hanson administered a formal breath test using an Intoxilyzer,
which showed that Royer had .234 of a gram of alcohol per 210
liters of breath.

Royer was charged with third-offense DUI, in violation of
Neb. Rev. Stat. § 60-6,196 (Reissue 2004). Royer moved to sup-
press, asserting that (1) the stop and seizure were not based on
a reasonable, articulable suspicion that a crime had been or was
about to be committed; (2) the arrest was not based on probable
cause; and (3) the arresting officer did not have knowledge based
on information reasonably trustworthy under the circumstances
that justified a prudent belief that Royer was committing or
had committed a crime. Therefore, he argued that (1) there was
no probable cause and the arrest was unlawful, (2) the search
and seizure were not incident to a lawful arrest and exceeded
the scope of searches incident to an arrest, (3) his statements
were taken in violation of his rights under the 5th and 14th
Amendments, and (4) all breath tests were taken in violation of
Nebraska law and 177 Neb. Admin. Code, ch. 1 (2004).

After the suppression hearing, the county court found that
the field sobriety tests were not coerced and that even if the
administration of the field sobriety tests amounted to a search,
the officer had a reasonable, articulable suspicion that Royer was
under the influence based on his driving, the odor of alcohol, his
admission of drinking, and his watery, bloodshot eyes.

The court determined that the officer followed title 177 in
administering the breath test, because he reviewed the main-
tenance records of the Intoxilyzer and had access to the repair
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records that indicated no repair work had been done on the
machine during the relevant period. The court overruled Royer’s
motion to suppress.

Following a bench trial, the court found Royer guilty of third-
offense DUI. At the enhancement hearing, Royer objected to one
prior conviction because part of the file-stamp date on the order
was not legible—it indicated “APR 30 20.” He also argued that
another conviction did not indicate whether Royer appeared with
counsel or whether he waived counsel.

The court found the prior convictions to be valid. The April
30 date in question was on the same page in the record as the
sentencing, which occurred on April 30, 2002, and the court
found that the document met the file-stamp requirement. It also
found that Royer was represented by counsel at the time of the
plea and sentencing in question.

Royer was ordered to pay a fine of $600, sentenced to 10
days in jail, and placed on probation for 36 months. He was also
ordered to pay costs and fees of $1,029, and his driver’s license
was revoked for 1 year.

Royer appealed to the district court, asserting that the county
court erred in finding him guilty of third-offense DUI, in the
admission of certain evidence, and in overruling the motion
to suppress. Royer also claimed the court erred in considering
certain prior convictions at the enhancement hearing, because
the prior convictions were not properly file stamped and did not
show that Royer was represented at arraignment.

The district court affirmed. It found no error in the determi-
nation that proper foundation was laid for the admission of the
Intoxilyzer breath test results and that Hanson followed title
177. The court also concluded that the reckless acceleration of
Royer’s vehicle was sufficient to establish the reasonable sus-
picion necessary to justify the investigatory stop and that the
officer’s observations after the stop were sufficient to justify the
request to perform the field sobriety tests.

As to the claimed error in the enhancement, the district court
determined that the county court’s written notations reflected that
the sentencing order was entered on April 30, 2002. Although
the final two numbers of the year were not legible on the file
stamp, the court found no indication that the file stamp was
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placed on the record at any time other than April 30, 2002. It
concluded that the file-stamp date was April 30, 2002, and that
the prior conviction could be used to enhance Royer’s sentence.
Royer’s current conviction and sentence were affirmed.

ASSIGNMENTS OF ERROR

Royer argues that the district court erred in (1) finding that
evidence of the field sobriety tests was admissible, (2) deter-
mining there was sufficient probable cause to arrest Royer, (3)
affirming the county court’s finding that the arresting officer
followed title 177, and (4) finding that a prior conviction which
was not properly file stamped was a final order and admissible
for enhancement.

ANALYSIS

FieLp SoBrieTYy TESTS

[5] Royer claims that the field sobriety tests violated his right
to be free from unreasonable search and seizure because field
sobriety tests constitute a search within the scope of the Fourth
Amendment to the U.S. Constitution. The Fourth Amendment
guarantees the right to be free of unreasonable search and sei-
zure. This guarantee requires that an arrest be based upon prob-
able cause and limits investigatory stops to those made upon an
articulable suspicion of criminal activity. See Terry v. Ohio, 392
U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968).

[6] Royer was stopped after the police officer observed
Royer’s vehicle squeal its tires and accelerate rapidly from a
stop sign. Royer makes no argument that the officer lacked
probable cause to stop his vehicle. A traffic violation, no matter
how minor, creates probable cause to stop the driver of a vehi-
cle. State v. Louthan, 275 Neb. 101, 744 N.W.2d 454 (2008).
Therefore, we conclude that the officer had probable cause to
stop Royer.

[7-9] Once a vehicle is lawfully stopped, a law enforcement
officer may conduct an investigation reasonably related in scope
to the circumstances that justified the traffic stop. /d. In order
to continue to detain a motorist, an officer must have a reason-
able, articulable suspicion that the person is involved in crimi-
nal activity beyond that which initially justified the stop. /d.
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Reasonable suspicion entails some minimal level of objective
justification for detention, something more than an inchoate and
unparticularized suspicion, but less than the level of suspicion
required for probable cause. Id. Reasonable suspicion to detain
an individual following a traffic stop must be determined on a
case-by-case basis. See id.

Hanson observed that Royer’s eyes were watery and blood-
shot. Hanson detected a strong odor of alcohol on Royer’s
breath, and Royer admitted to consuming four or five alcoholic
beverages. Therefore, Hanson had a reasonable, articulable sus-
picion that Royer was under the influence of alcohol or drugs in
violation of § 60-6,196.

Royer asks this court to hold that a field sobriety test is a full
search and seizure and must be supported by probable cause. He
cites People v. Carlson, 677 P.2d 310 (Colo. 1984), which this
court previously considered in State v. Thomte, 226 Neb. 659,
413 N.W.2d 916 (1987). We stated that other jurisdictions have
determined that a roadside sobriety test “is more analogous to a
limited Zerry stop than to a formal arrest and may be justified by
an officer’s reasonable suspicion, based on specific articulable
facts, that the driver is intoxicated.” State v. Thomte, 226 Neb. at
664, 413 N.W.2d at 919.

In State v. Thomte, supra, we did not reach the issue whether
probable cause was required to administer roadside sobriety
tests, because following the initial stop, the officer’s observa-
tions of the defendant constituted probable cause to believe that
he was driving while under the influence of alcohol. Therefore,
the sobriety tests were reasonable under the circumstances.

[10] The issue is again before us. We hold that field sobriety
tests may be justified by a police officer’s reasonable suspicion
based upon specific articulable facts that the driver is under the
influence of alcohol or drugs. In determining the reasonableness
of a search for purposes of the Fourth Amendment, the court
balances the intrusion upon an individual’s privacy with the need
to promote governmental interests. See State v. McKinney, 273
Neb. 346, 730 N.W.2d 74 (2007). State v. McKinney, supra, set
out the balancing test for determining the reasonableness of a
search, and other courts have applied a similar test to determine
the reasonableness of a field sobriety test.
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In State v. Superior Court, 149 Ariz. 269, 718 P.2d 171
(1986), the defendant was stopped because his vehicle was
meandering within its lane. His appearance and breath indicated
intoxication, and the officer directed him to perform six road-
side sobriety tests. Defense counsel asserted that any roadside
sobriety test was a full search and must therefore be founded
on probable cause. He relied on People v. Carlson, 677 P.2d at
317, in which the Colorado Supreme Court held that “[r]oadside
sobriety testing constitutes a full ‘search’ in the constitutional
sense of that term and therefore must be supported by prob-
able cause.”

The Arizona Supreme Court disagreed and held that the
administration of roadside, performance-based sobriety tests
does not require probable cause. The court stated that ‘“the
necessity of the search is balanced against the invasion of the
privacy of the citizen that the search entails.” State v. Superior
Court, 149 Ariz. at 274, 718 P.2d at 176. The court noted that
the state had a compelling interest in removing drunk drivers
from the highways. This compelling interest must be weighed
against the “substantiality of the intrusion” of roadside sobriety
tests that measure the physical performance of the suspected
drunk driver. /d.

In an analogy to Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20
L. Ed. 2d 889 (1968), the court reasoned that the threat to public
safety posed by a person driving under the influence of alcohol
was as great as the threat posed by a person illegally concealing
a gun. State v. Superior Court, supra. The battery of roadside
tests was a limited search and was more analogous to a Terry
stop than to a formal arrest. State v. Superior Court, supra.

As did the Arizona court, we conclude that field sobriety tests
may be justified by an officer’s reasonable suspicion based upon
specific articulable facts that a driver is under the influence of
alcohol or drugs. The reasonable suspicion must be determined
on a case-by-case basis.

Other jurisdictions have also rejected the idea that probable
cause is required before field sobriety tests may be administered.
See, e.g., Rogala v. District of Columbia, 161 F.3d 44 (D.C. Cir.
1998) (field sobriety test is such minimal intrusion on driver of
car that only reasonable suspicion is required to conduct such
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test); Galimba v. Municipality of Anchorage, 19 P.3d 609 (Alaska
App. 2001) (field sobriety tests are not generally considered
searches for constitutional purposes; police do not need probable
cause sufficient for arrest before requesting typical field sobriety
tests); State v. Ferreira, 133 Idaho 474, 988 P.2d 700 (Idaho
App. 1999) (administration of field sobriety tests following traf-
fic stop is but investigative detention). As the Montana Supreme
Court stated in Hulse v. State, Dept. of Justice, 289 Mont. 1, 21,
961 P.2d 75, 87 (1998), “[W]e conclude that the State’s interest
in administering field sobriety tests based upon particularized
suspicion rather than the more stringent standard of probable
cause substantially outweighs the resulting limited intrusion into
an individual’s privacy.”

A trial court’s ruling on a motion to suppress based on the
Fourth Amendment, apart from determinations of reasonable
suspicion to conduct investigatory stops and probable cause to
perform warrantless searches, is to be upheld on appeal unless
its findings of fact are clearly erroneous. The ultimate deter-
minations of reasonable suspicion to conduct an investigatory
stop and probable cause to perform a warrantless search are
reviewed de novo. See State v. Allen, 269 Neb. 69, 690 N.W.2d
582 (2005), disapproved on other grounds, State v. McCulloch,
274 Neb. 636, 742 N.W.2d 727 (2007). The county court deter-
mined that even if the field sobriety tests amounted to a search,
the officer had a reasonable, articulable suspicion that Royer was
under the influence based on his driving, the odor of alcohol, his
admission of drinking, and his watery, bloodshot eyes. The dis-
trict court determined that the reckless acceleration of Royer’s
vehicle was sufficient to establish the reasonable suspicion
necessary to justify the investigatory stop and that the officer’s
observations after the stop were sufficient to justify a request to
perform field sobriety tests. We agree.

Hanson was required to have only a reasonable, articulable
suspicion that Royer was driving under the influence in order
to expand the scope of the initial traffic stop and detain Royer
for field sobriety tests. Hanson observed immediately upon
contact with Royer that he had watery, bloodshot eyes and that
he smelled of alcohol. Royer admitted to Hanson that he had
consumed four or five alcoholic beverages.
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As Hanson walked Royer to the police cruiser, Royer swayed
and stumbled. Based upon his observation and Royer’s perfor-
mance on the field sobriety tests, Hanson believed that Royer
was under the influence of alcohol. The county court was correct
in finding that Hanson had a reasonable, articulable suspicion
that Royer was driving under the influence, and the district court
was correct in affirming the county court’s decision.

CowmpLiaNcE WiTH TiTLE 177

Royer argues that the breath test was not conducted in accord-
ance with the methods currently approved by the Nebraska
Department of Health and Human Services (DHHS) and that,
therefore, the test results should have been suppressed. The
county court admitted the breath test results and overruled the
motion to suppress, and the district court affirmed the county
court’s judgment.

State law concerning tests to determine if a party has been
driving under the influence provides that blood or breath tests
must be performed according to methods approved by DHHS
and by an individual possessing a valid permit issued by DHHS.
Neb. Rev. Stat. § 60-6,201(3) (Reissue 2004).

A prerequisite to the validity of a breath test made under
[Neb. Rev. Stat.] § 60-6,197(3), and consequently a pre-
requisite to the validity of an arrest, is that the test must
be performed in accordance with the procedures approved
by the Department of Health and “by an individual pos-
sessing a valid permit issued by such department for such
purpose . . ..”
(Emphasis omitted.) McGuire v. Department of Motor Vehicles,
253 Neb. 92, 96, 568 N.W.2d 471, 474 (1997), quoting
§ 60-6,201(3).

Hanson testified that he held a valid Class B permit to
administer a breath test. A Class B permit allows its holder
to “perform a chemical test to analyze a subject’s breath for
alcohol content by an approved method.” 177 Neb. Admin.
Code, ch. 1, § 001.08B. The operating rules for the holder of
a Class B permit provide that to determine the alcohol content
in breath, the permit holder shall “[a]scertain that maintenance
and calibration checks have been performed on devices prior
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to testing” by reviewing “the current 40-day maintenance and
calibration check performed on the testing device, including . . .
the results of [DHHS] report of the periodic 190[-]day device
check sample.” 177 Neb. Admin. Code, ch. 1, § 007.02A. The
permit holder is also to maintain or have access to “the permit
to perform chemical tests”; a current copy of the rules and
regulations; “checklist technique forms, test record cards, or
tapes produced by testing device”; and ‘“the record of testing
devices’ repairs.” 177 Neb. Admin. Code, ch. 1, § 007.02B.
Under the rules, the permit holder is also directed to use the
appropriate checklist to record the test. 177 Neb. Admin. Code,
ch. 1, § 007.02C.

The checklist technique for the Intoxilyzer Model 5000 used
by Hanson to test Royer’s breath indicates that the first step is
to verify that maintenance, repair, and calibration verification
have been performed by reviewing the maintenance record. The
tester then turns on the instrument and observes the subject for
15 minutes prior to testing. The “*START TEST’” button is then
pushed, and the test record card is inserted. A clean mouthpiece
is attached, and the subject blows into the breath tube until a
sufficient sample is delivered. The digital reading is recorded,
the used mouthpiece is discarded, the card is removed, and the
tester turns off the instrument.

Hanson testified that he had been trained to administer the
Intoxilyzer Model 5000. Prior to administering the test, Hanson
observed Royer for 15 minutes, read Royer the postarrest chemi-
cal test advisement form, and completed the Intoxilyzer Model
5000 checklist. Royer agreed to provide a breath sample, and
the sample was sufficient to obtain a result, which was recorded
by Hanson.

The parties stipulated that the scheduled maintenance and
calibration verification log included the record of mainte-
nance for 40 days and 190 days, and they stipulated that no
repairs had been made to the Intoxilyzer during the relevant
time. The scheduled maintenance and calibration verification
log received into evidence indicated that the maintenance and
calibration checks were performed on July 15, 2005, and were
valid until August 23. The Intoxilyzer was tested on May 3,
2005, using a “Simulator Check Sample.” The results of this
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testing fell within the target value range as provided in title
177 and were valid until November 14. No repair work had
been done on the Intoxilyzer during the period included in
the log. Royer’s breath test was administered on August 9 and
was within the period covered by the maintenance and calibra-
tion checks.

[11] Royer argues the State must prove that the officer admin-
istering the breath test checked the maintenance record in order
to meet foundational requirements for the admission of the
breath test. This court has held that there are four foundational
requirements which must be met before the State may offer into
evidence the results of a breath test:

“(1) That the testing device or equipment was in proper
working order at the time of conducting the test; (2) That
the person giving and interpreting the test was properly
qualified and held a valid permit issued by the Nebraska
Department of Health at the time of conducting the test; (3)
That the test was properly conducted in accordance with a
method currently approved by the Nebraska Department of
Health; and (4) That there was compliance with all statu-
tory requirements.”
State v. Dail, 228 Neb. 653, 661, 424 N.W.2d 99, 104 (1988).

Royer argues that Hanson did not follow the regulations,
because he did not verify whether any repairs had been per-
formed by reviewing the repair records and because he did
not review the report of the periodic 190-day check of the
Intoxilyzer. Although there may be a dispute about whether
Hanson reviewed the repair records, any failure to do so does
not invalidate the test under these circumstances. Royer stipu-
lated that there had been no repairs to the instrument during the
relevant period of time. Evidence in the record establishes that
the calibration of the instrument was correct and that it was in
proper working order.

We review the district court’s decision for errors appearing
on the record and, thus, consider whether the decision conforms
to the law, is supported by competent evidence, and is neither
arbitrary, capricious, nor unreasonable. See State v. Dittoe, 269
Neb. 317, 693 N.W.2d 261 (2005). The lower courts’ findings
concerning administration of the breath test are supported by



STATE v. ROYER 185
Cite as 276 Neb. 173

competent evidence, and we find no clear error related to the
admission of the breath test evidence.

ENHANCEMENT TO THIRD-OFFENSE DUI

Royer argues that his conviction was improperly enhanced
to third-offense DUI because there is no record that one of his
prior convictions was a final order. He claims that because the
file stamp on the journal entry showing the conviction cannot be
read, it is not a record of a final conviction.

We note first that this is an attempt to collaterally attack the
2002 DUI conviction. Collateral attacks on previous proceedings
are impermissible unless the attack is grounded upon the court’s
lack of jurisdiction over the parties or subject matter. State v.
Keen, 272 Neb. 123, 718 N.W.2d 494 (2006). Royer’s attack on
the previous conviction is not based on jurisdiction and, thus,
cannot be allowed.

Even if this was not a collateral attack, the document in ques-
tion contains a file stamp that states “APR 30 20.” The final two
numbers of the year are not legible. However, the transcript also
includes a date stamp of April 30, 2002, on other documents: the
entry indicating that Royer pled guilty to the charge, the written
order for the DUI plea, and the sentencing order. In addition, a
waiver of rights document was signed and dated by Royer on
April 30, 2002.

Under Neb. Rev. Stat. § 60-6,197.02(1)(a) (Reissue 2004), a
conviction may be counted as a prior conviction for purposes of
enhancement if it is for a violation that was committed within
the previous 12 years. The document that Royer is attempt-
ing to challenge here clearly indicates the first two digits of a
year: “20.” Since the complaint in the current case was filed in
2005, it is obvious that the charges were filed within 12 years
of the previous conviction, which occurred at some time in the
21st century.

Royer argues that the missing digits in the date could have
been “06,” meaning that the conviction occurred on April 30,
2006, which was after the date of the incident leading to the
charges here. We find no basis for this suggestion in the record.
The citation upon which the conviction was based is dated
February 6, 2002, and it directed Royer to appear in court on
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March 4. He waived arraignment and entered a not guilty plea
on March 13. Royer entered a guilty plea on April 30.

The other basis upon which a prior conviction can be chal-
lenged is the claim that the conviction was obtained in viola-
tion of the due process requirements of the state and federal
Constitutions. See State v. Louthan, 257 Neb. 174, 595 N.W.2d
917 (1999). At the time of that case, state law allowed a defend-
ant to challenge the validity of a prior DUI conviction offered
for purposes of enhancement on the ground that it was obtained
in violation of the defendant’s Sixth Amendment right to coun-
sel. State v. Louthan, supra. However, Royer has made no such
argument. In addition, the record of the prior conviction includes
a waiver of rights signed by Royer and his attorney. We need not
address this issue further.

The county court found the prior convictions to be valid, not-
ing that the April 30 date in question was on the same page as
the April 30, 2002, sentencing. The district court determined that
although the final two numbers of the year were not legible on
the file stamp, there was no indication that the file stamp was
placed on the record at any time other than April 30, 2002. The
district court concluded that the file-stamp date was April 30,
2002, and that the prior conviction could be used to enhance
Royer’s sentence. We find no error on the record concerning the
prior convictions.

CONCLUSION

In order to compel a driver to submit to field sobriety tests,
a law enforcement officer need only have a reasonable, articu-
lable suspicion that the driver is under the influence of alcohol
or other drugs in violation of § 60-6,196. The requirements of
title 177 were followed in this case, and the enhancement to
third-offense DUI was proper. The judgment of the district court,

which affirmed the judgment of the county court, is affirmed.
AFFIRMED.
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MILLER-LERMAN, J.
NATURE OF CASE

Darrielle Gresham was convicted of attempted murder in
the second degree, use of a deadly weapon to commit a felony,
and possession of a defaced firearm. Gresham appeals his con-
victions and asserts that the district court for Douglas County
erred in overruling his motions for a mistrial relating to clos-
ing argument and jury deliberations and in instructing the jury
on attempted murder in the second degree as a lesser-included
offense of attempted murder in the first degree. With regard to
the latter, Gresham argues that attempted murder in the second
degree cannot be a lesser-included offense of attempted murder
in the first degree because both crimes are Class II felonies
and are punishable by the same range of penalties. We reject
Gresham’s argument, and we affirm.

STATEMENT OF FACTS

On March 20, 2005, an Omaha police officer initiated a traf-
fic stop of a vehicle in which Gresham was a passenger. When
the vehicle eventually came to a stop, Gresham and another
passenger got out of the vehicle and ran in different directions.
The driver remained inside the vehicle. The officer who initi-
ated the stop stayed with the vehicle but sent out a radio alert
to other officers regarding the individuals who had fled from
the vehicle.

Various officers in the area, including Officers Zachary
Petrick and Frank Platt, responded to the alert. Petrick and Platt
came upon Gresham, who was being pursued on foot by Officer
Matt Chandler. Petrick noted that Gresham was carrying a gun.
Chandler caught up to Gresham and grabbed him around the
waist. As Chandler struggled with Gresham, Gresham fired a
shot at Petrick who was standing approximately 10 feet away.
The bullet Gresham fired entered Petrick’s thigh and exited
through his buttocks. Petrick returned a shot at Gresham, who
fell to the ground as a result of either Petrick’s shot or the
struggle with Chandler. Chandler fell with Gresham. As the two
continued their struggle on the ground, Gresham fired two shots
toward Platt. With the assistance of other officers, Chandler
eventually gained control of Gresham and handcuffed him.
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Gresham was arrested and was hospitalized as a result of injuries
from the shot fired by Petrick. Officers found the gun Gresham
had used, and it was later determined that the gun’s serial num-
ber had been scratched or rubbed off.

Gresham was charged with attempted murder in the first
degree, use of a deadly weapon to commit a felony, and posses-
sion of a defaced firearm. At trial, the State presented witnesses
who testified to the facts set forth above. Gresham testified
in his defense. He stated that he had the gun because he had
taken it from a man who had threatened him earlier. He ran
from the traffic stop because he was on probation and he was
scared that if he was found with the gun, his probation would
be revoked. Gresham testified that when Chandler caught up to
him, Gresham was going to give up, and that he took the gun
out of his pocket to let Chandler know that he had it. Gresham
denied that he intentionally fired any shots; he testified that
he did not remember firing his gun, nor did he remember
anything from the time he was handcuffed until he awoke in
the hospital.

The trial court instructed the jury on attempted murder in the
second degree as a lesser-included offense of attempted murder
in the first degree. Gresham objected to the lesser-included
offense instruction and argued that because both offenses were
Class II felonies, attempted murder in the second degree could
not be a /esser-included offense. The court gave the instruction
over Gresham’s objection.

During the rebuttal portion of the State’s closing arguments,
the prosecutor commented on the jury’s duty to assess the cred-
ibility of witnesses and reasonable doubt. The prosecutor stated
in part:

The Judge will give you an instruction on beyond a reason-
able doubt and what that means. And that last sentence is
proof beyond a reasonable doubt. It does not mean proof
beyond all possible doubt. What I said before that is that
proof beyond a reasonable doubt is similar to situation[s]
in more serious and important transactions in life. So you
can have some doubt and still decide this case, but the
more serious and important transactions in life, for exam-
ple hiring somebody to be your CEO for your corporation,
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hiring somebody to take care of your kids on a European
vacation. Would you trust that man?
Gresham objected to the prosecutor’s statement and moved for a
mistrial. The court overruled the motion.

The case was submitted to the jury in the late morning of
June 26, 2007. The jury deliberated through that afternoon and
the next day. Late in the afternoon of June 27, the jury sent a
note to the court stating that it was at an impasse. The court
questioned the jury and determined that the jury had reached
a unanimous decision regarding the charge of possession of a
defaced firearm but was at an impasse with respect to the two
other charges. The court asked the jurors whether they thought
additional further deliberations, following an overnight break,
might result in a just and unanimous verdict. The foreperson
replied, “I don’t think it’s probable, no.” However, other jurors
disagreed and thought that the issues could be resolved. The
court stated that it was “getting a sense from more persons that
it would be appropriate to give this further thought and further
reflection and further deliberation.” The court therefore stated
that the jury should break for the evening and return for further
deliberations the next morning.

After the court so informed the jury, one juror reminded the
court that, as she had noted during voir dire, she was scheduled
to leave on vacation the next day, June 28, 2007. The court
asked whether she had airplane tickets; she responded that the
trip would be by car. The court asked the jury how the votes
were divided as to the two counts that were not unanimous. The
foreperson responded that the vote was 11 to 1. The court sent
the jurors to the jury room to discuss whether they would prefer
to continue deliberations that evening or return the next day.
While the jury was outside the courtroom, Gresham moved for
a mistrial and declaration of a hung jury based on the 11 to 1
split and the possibility that the juror who was to leave for vaca-
tion the next day would be subject to “serious outside pressure”
to cause an end to deliberations. The court overruled Gresham’s
motion. The court excused the jury after being informed that
the jurors preferred to return to deliberations the next morning
rather than continuing that evening.
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The jury continued deliberations on the morning of June 28,
2007. At approximately 10:45 a.m., the jury informed the court
that it had reached unanimous verdicts. Before reading the ver-
dicts, the court asked the jury foreperson whether, in light of
the prior day’s events, there was any undue pressure placed on
the one dissenting juror. The foreperson responded that there
was not. The verdict form stated that the jury found Gresham
guilty of attempted murder in the second degree, use of a deadly
weapon to commit a felony, and possession of a defaced firearm.
The court polled the jurors, and each juror responded that he or
she agreed with the verdicts.

The court accepted the verdicts and entered judgment against
Gresham. The court later sentenced Gresham to imprisonment
for 20 to 40 years on the attempted murder conviction, for 10 to
20 years on the weapon conviction to be served consecutive to
the sentence on the murder conviction, and for 20 to 60 months
on the defaced firearm conviction to be served concurrent with
the sentence for the attempted murder conviction.

Gresham appeals his convictions.

ASSIGNMENTS OF ERROR
Gresham asserts that the district court erred in (1) instructing
on attempted murder in the second degree as a lesser-included
offense of attempted murder in the first degree, (2) overruling
his motion for a mistrial based on the prosecutor’s comments
during closing arguments, and (3) overruling his motion for a
mistrial based on the jury’s initial impasse on two counts.

STANDARDS OF REVIEW

[1,2] Whether a crime is a lesser-included offense is deter-
mined by a statutory elements approach and is a question of
law. State v. Blair, 272 Neb. 951, 726 N.W.2d 185 (2007). When
dispositive issues on appeal present questions of law, an appel-
late court has an obligation to reach an independent conclusion
irrespective of the decision of the court below. /d.

[3] The decision whether to grant a motion for mistrial is
within the discretion of the trial court and will not be disturbed
on appeal in the absence of an abuse of discretion. State v.
Gutierrez, 272 Neb. 995, 726 N.W.2d 542 (2007).
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ANALYSIS
Attempted Murder in the Second Degree Is a Lesser-Included
Offense of Attempted Murder in the First Degree Even
Though the Two Crimes Are of the Same
Class and Carry the Same Penallty.

Gresham asserts that the district court erred in instructing on
the lesser-included offense of attempted murder in the second
degree. He argues that attempted murder in the second degree
cannot be a lesser-included offense of attempted murder in the
first degree because both crimes are Class II felonies and carry
the same penalty. We reject Gresham’s argument.

[4] We have held that it is not error for a trial court to instruct
the jury, over the defendant’s objection, on any lesser-included
offenses supported by the evidence and the pleadings. State v.
Pribil, 224 Neb. 28, 395 N.W.2d 543 (1986). See, also, State
v. James, 265 Neb. 243, 655 N.W.2d 891 (2003). We noted
in Pribil that while a trial court is not required to sua sponte
instruct on lesser-included offenses, the trial court may do so if
the evidence adduced at trial would warrant conviction of the
lesser charge and the defendant has been afforded fair notice
of the lesser-included offense. Id. We further noted that either
the State or the defendant may request a lesser-included offense
instruction where it is supported by the pleadings and the evi-
dence. Id.

[S] The rule we have adopted for determining whether an
instruction on a lesser-included offense is warranted is as fol-
lows: A court must instruct on a lesser-included offense if (1)
the elements of the lesser offense for which an instruction is
requested are such that one cannot commit the greater offense
without simultaneously committing the lesser offense and (2)
the evidence produces a rational basis for acquitting the defend-
ant of the greater offense and convicting the defendant of the
lesser offense. State v. Blair, supra. We have followed this rule
since we readopted the rule in State v. Williams, 243 Neb. 959,
503 N.W.2d 561 (1993). In Williams, we described the rule as
a statutory elements approach in which a court initially “looks
only to the elements of the criminal offense” to determine if it
is a lesser-included offense of another. 243 Neb. at 965, 503
N.W.2d at 565. If it is so determined, then the court looks to the
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evidence in the case to determine whether the evidence justifies
an instruction.

Gresham concedes that in prior cases, we have held that
attempted murder in the second degree is a lesser-included
offense of attempted murder in the first degree. See, State
v. Dixon, 259 Neb. 976, 614 N.W.2d 288 (2000); State v.
Al-Zubaidy, 253 Neb. 357, 570 N.W.2d 713 (1997). Gresham
asserts, however, that in those cases, we did not address the
argument he advances here to the effect that a lesser-included
offense must also be an offense that carries a lesser penalty.

Attempted murder in the second degree does not carry a
lesser penalty than attempted murder in the first degree. Under
Neb. Rev. Stat. § 28-201(4)(a) (Cum. Supp. 2006), criminal
attempt is a Class II felony when the crime attempted is a
Class I, Class IA, or Class IB felony. Murder in the first degree
is either a Class I or Class IA felony, Neb. Rev. Stat. § 28-303
(Cum. Supp. 2006), and murder in the second degree is a
Class IB felony, Neb. Rev. Stat. § 28-304(2) (Reissue 1995).
Therefore, attempted murder in the first degree and attempted
murder in the second degree are both Class II felonies subject
to the same range of penalties under Neb. Rev. Stat. § 28-105
(Cum. Supp. 2000).

However, the relative penalties are not a factor in determin-
ing whether one offense is lesser included. As noted above, the
rule we have adopted for determining whether an offense is a
lesser-included offense employs a statutory elements approach
in which we look only to the elements of two criminal offenses
to determine whether one cannot commit one of the offenses,
the “greater offense,” without simultaneously committing the
other offense, the “lesser offense.” Under this approach, the
“lesser offense” is the one for which fewer—or in the lesser-
included vernacular “less”—elements are required to be proved.
The approach focuses on the elements of the offenses, and
comparison of the penalties associated with the offenses is not
a factor.

In support of his argument, Gresham refers us to Rivers v.
State, 425 So. 2d 101 (Fla. App. 1982), which he characterizes
as supporting the proposition that no offense is deemed to be a
lesser offense if it carries the same penalty as the crime under
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consideration. However, we agree with the greater weight of
authority to the contrary. We note that in State v. Habhab, 209
N.W.2d 73 (Iowa 1973), the Iowa Supreme Court rejected an
argument similar to Gresham’s that an offense could not be a
lesser-included offense if the penalty were not lesser. The court
in Habhab noted that its “definition of included offenses . . .
has never made reference to a requirement of a lesser penalty”
and that its “previous holdings negative any inference the pos-
sible penalty for a criminal violation is in any way material
to a determination of whether one offense is included within
another.” 209 N.W.2d at 74. See, also, Mungo v. U.S., 772 A.2d
240 (D.C. 2001) (under statutory elements test, court compares
elements of two offenses without regard to punishment provi-
sions); Nicholson v. State, 656 P.2d 1209 (Alaska App. 1982) (in
connection with lesser-included offense analysis, “lesser” refers
to relation between elements of offenses, not relation between
their penalties); State v. Caudillo, 124 Ariz. 410, 604 P.2d 1121
(1979) (terms “lesser” and “greater” refer to number of elements
in respective crimes and offense may be lesser-included whether
penalty is less or same).

For completeness, we note that in Brown v. State, 261 Ind.
169, 301 N.E.2d 189 (1973), the Indiana Supreme Court held
that the penalty for a lesser-included offense is not required
to be less than that for the greater offense, but the court also
commented that both the Indiana Constitution and the Eighth
Amendment to the U.S. Constitution proscribe a greater pen-
alty for a lesser-included offense. In the present case, attempted
murder in the first degree and attempted murder in the second
degree carry the same penalty; therefore, our decision in this
case applies to circumstances where a lesser-included offense
carries the same penalty as the greater offense, and we need not
address the circumstance where a lesser-included offense might
carry a penalty greater than that of the greater offense.

[6] Under the statutory elements test adopted by this court, the
relative penalties are not a factor in identifying lesser-included
offenses, and we conclude that the fact that two offenses are
of the same class and carry the same range of penalties does
not affect the determination of whether one is a lesser-included
offense of the other. In the present case, Gresham does not argue
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that the lesser-included offense instruction was improper either
because the offenses failed the statutory elements test or because
the instruction was not supported by the evidence. His sole argu-
ment is that the instruction was improper because the offenses
carried the same penalty. Having rejected this argument as a
matter of law, we conclude that the district court did not err in
instructing the jury on the lesser-included offense of attempted
second degree murder.

District Court Did Not Abuse Its Discretion by Overruling
Motion for Mistrial Based on the Prosecutor’s Comments.

Gresham asserts that the district court erred in overruling his
motion for mistrial based on the prosecutor’s statements dur-
ing closing argument. He argues that the prosecutor’s rhetorical
question regarding whether the jurors would trust “that man” as
a babysitter for their children was a reference specifically aimed
at Gresham and, as such, was improper and highly inflamma-
tory. We conclude that the district court did not abuse its discre-
tion by overruling Gresham’s motion for a mistrial on the basis
of these comments.

[7] Generally, in assessing allegations of prosecutorial mis-
conduct in closing arguments, a court first determines whether
the prosecutor’s remarks were improper. It is then necessary
to determine the extent to which the improper remarks had a
prejudicial effect on the defendant’s right to a fair trial. State v.
Barfield, 272 Neb. 502, 723 N.W.2d 303 (20006), disapproved on
other grounds, State v. McCulloch, 274 Neb. 636, 742 N.W.2d
727 (2007). In Barfield, we found prosecutors’ remarks to
be improper based in part on personal invective aimed at the
defendant. We noted that prosecutors are charged with the duty
to conduct criminal trials in such a manner that the accused may
have a fair and impartial trial and that prosecutors are not to
inflame the prejudices or excite the passions of the jury against
the accused. /d.

Taken in the context in which it was delivered, we do not
find the challenged comment in this case to be improper or
to have had a prejudicial effect on Gresham’s right to a fair
trial. Gresham characterizes the prosecutor’s rhetorical question,
“Would you trust that man?” as conveying a message to the
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jurors on a personal level that Gresham was a danger to their
children because he was not the type of man they could trust to
care for their children. Viewing the question in context, however,
we do not read it as a specific reference to Gresham or to any
danger he might pose to the children of the jurors. Instead, the
prosecutor was explaining the concept of reasonable doubt and
how proof beyond a reasonable doubt was such that one would
rely on it in the most serious and important transactions of life.
As examples of such serious and important transactions of life,
the prosecutor used “hiring somebody to be your CEO for your
corporation” and “hiring somebody to take care of your kids
on a European vacation.” We read the prosecutor’s immediately
ensuing rhetorical question, “Would you trust that man?” to be
a reference to the hypothetical “somebody” that one would hire
and the level of trust one would place on such person. We do not
read the comment as a specific reference to Gresham.

We disagree with Gresham’s characterization of the prose-
cutor’s statements, and we determine that such statements were
not improper and therefore did not have a prejudicial effect on
Gresham’s right to a fair trial. We conclude that the district court
did not abuse its discretion by overruling Gresham’s motion for
a mistrial based on such statements.

District Court Did Not Abuse Its Discretion by Overruling
Motion for Mistrial Based on Jury’s Initial
Impasse on Two Counts.

Gresham asserts that the district court erred in overruling his
motion for mistrial with respect to the jury’s initial impasse on
the counts of attempted murder and use of a deadly weapon to
commit a felony. He argues that the jury was deadlocked and
that there was a danger that the dissenting juror could be subject
to outside pressure to change his or her vote. Having reviewed
the record, we conclude that the district court did not abuse its
discretion by overruling the motion for a mistrial based on the
initial jury impasse.

Gresham likens this case to State v. Garza, 185 Neb. 445,
446, 176 N.W.2d 664, 665 (1970), in which the jury, after hav-
ing deliberated for some time, reported that it was “hopelessly
deadlocked” at 11 to 1. The trial court admonished the jury with
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what this court characterized as an “Allen charge” based on the
case of Allen v. United States, 164 U.S. 492, 17 S. Ct. 154, 41 L.
Ed. 528 (1896). The trial court in Garza told the jury
“in view of the fact that the vote is now 11 to 1, . . . this
case should be disposed of by your verdict, and it is cer-
tainly my earnest hope and, likewise, my firm belief that
this can be accomplished. . . . I just can’t be convinced that
there is no possibility of your agreeing.”
185 Neb. at 446, 176 N.W.2d at 665 (emphasis omitted). The
court then ordered the jury “‘to retire to your jury room’” and
“‘to earnestly renew your efforts to come to a verdict in this
case.”” Id. (emphasis omitted). Forty-five minutes later, the jury
arrived at a verdict of guilty.

In Garza, we noted that in Potard v. State, 140 Neb. 116,
299 N.W. 362 (1941), this court had rejected the giving of an
Allen charge as prejudicial error because its purpose was to
peremptorily direct an agreement. This court also found that the
instruction in Garza constituted reversible error because ‘“the
court made it very clear that in its judgment a verdict could and
should be arrived at” and the instruction was “tantamount to
telling the dissenting juror that he was wrong.” 185 Neb. at 449,
176 N.W.2d at 667. Gresham asserts that the district court in this
case gave a similarly improper order to the jury.

We note that the facts of this case are significantly different
from those in Garza. The jury in this case reported to the court
that it was at an “impasse” rather than that it was deadlocked,
and the jury sought guidance from the court. The court ques-
tioned the jury in an apparent attempt to determine whether
there was a deadlock. The court asked the jurors whether they
felt that after the approximately 11 to 12 hours during which
they had deliberated, taking an overnight break and returning
the next day for further deliberations could result in unanimous
verdicts. Although the jury foreperson answered that it was not
probable, other jurors disagreed and stated that they thought that
the impasse could be resolved. The court indicated that it had
the sense that more jurors thought further deliberation would
be worthwhile, and the court therefore ordered the jury to sepa-
rate for the evening and to return for further deliberations the
next day.
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[8] We determine that the district court’s actions in this case
did not constitute an improper Allen charge. The court did not
pressure the jury to reach unanimous verdicts; instead, the court
determined that the jurors themselves thought they could reach
unanimous verdicts with further deliberation and it therefore
instructed the jury to take an overnight break and to continue
deliberations the next morning. An instruction directing the jury
to continue its deliberations does not require reversal if it cannot
be shown that it tended to coerce the jury. Shipler v. General
Motors Corp., 271 Neb. 194, 710 N.W.2d 807 (2006). In this
case, there is no indication that the instruction tended to coerce
the jury.

Gresham further argues that a mistrial should have been
granted because of possible outside pressure on the juror who
needed to leave on a scheduled vacation the next day. At the
time Gresham moved for a mistrial, there was no indication that
outside pressure would influence the verdict. The court allowed
the jury to determine for itself whether it preferred to continue
deliberations that night or to return the next day, and there was
no indication that the juror who needed to leave was in fact
the dissenting juror or could unduly influence the dissenting
juror. Furthermore, after unanimous verdicts were returned,
the court asked the jury foreperson without objection whether
any undue pressure had been placed on the dissenting juror,
and the foreperson responded that there had not. The court also
polled the jurors, and all jurors indicated their agreement with
the verdicts.

There was no indication that undue pressure was exerted or
that the court’s instruction to continue deliberations coerced
the jurors to reach unanimous verdicts. We therefore conclude
that the district court did not abuse its discretion by overrul-
ing Gresham’s motion for a mistrial based on the jury’s initial
inability to reach unanimous verdicts on two counts.

CONCLUSION
We conclude that the district court did not err in instructing
the jury on attempted murder in the second degree as a lesser-
included offense of attempted murder in the first degree, and we
conclude that the district court did not abuse its discretion by
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overruling Gresham’s motions for mistrial based on the prosecu-
tor’s statements in closing and on the jury’s initial impasse with
regard to the verdicts on two of the charges. We therefore affirm
Gresham’s convictions.

AFFIRMED.

MicHAEL HOWARD MARCOVITZ, NOW KNOWN AS AARON CHAIM
MARCOVITZ, APPELLEE, V. MARY PATRICIA ROGERS, NOW
KNOWN AS MARY PATRICIA ROGERS-FARKAS, APPELLANT.

AARON CHAIM MARCOVITZ, APPELLEE, V.
MARY PATRICIA ROGERS-FARKAS, APPELLANT.
752 N.W.2d 605
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1. Summary Judgment. Summary judgment is proper when the pleadings and evi-
dence admitted at the hearing disclose no genuine issue regarding any material fact
or the ultimate inferences that may be drawn from those facts and that the moving
party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.
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cause for modifying or revoking an alimony order means a material and substantial
change in circumstances and depends upon the circumstances of each case.

4. Modification of Decree: Alimony: Good Cause. Good cause is demonstrated
by a material change in circumstances, but any changes in circumstances which
were within the contemplation of the parties at the time of the decree, or that were
accomplished by the mere passage of time, do not justify a change or modification
of an alimony order.

5. Divorce: Property Settlement Agreements: Modification of Decree. The par-

ties to a marriage may enter into a written settlement agreement to settle disputes

attendant upon separation of their marriage, including a dispute over modification
of a previous decree.

___ . Where a party to a divorce action, represented by counsel, vol-

untarily executes a property settlement agreement which is approved by the court

and incorporated into a divorce decree, it will not thereafter be vacated or modified
as to such provisions, in the absence of fraud or gross inequity.

7. Property Settlement Agreements. Pursuant to Neb. Rev. Stat. § 42-366 (Reissue
2004), the court has an independent duty to evaluate the terms of an agreement and
ensure that they are not unconscionable before incorporating them into a decree.
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8. Promissory Notes: Words and Phrases. A promissory note is an unconditional
written promise, signed by the maker, to pay absolutely and in any event a certain
sum of money either to, or to the order of, the bearer or a designated person.

9. Actions: Promissory Notes: Reformation. While an action on a promissory note
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10. Equity: Courts. A court of equity will look to the substance of a transaction,
rather than give heed to the mere form it may assume.
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GERRARD, J.

The issue presented in these appeals is whether Aaron Chaim
Marcovitz, formerly known as Michael Howard Marcovitz, can
enforce an acceleration clause contained in a “promissory note”
signed by his former wife, Mary Patricia Rogers-Farkas, for-
merly known as Mary Patricia Rogers (Rogers-Farkas). We con-
clude that the acceleration clause is unenforceable, because it is
inconsistent with the parties’ modified decree of dissolution.

BACKGROUND
The parties to these consolidated appeals have been to this
court before. As relevant, in Marcovitz v. Rogers," we affirmed
the decree of dissolution entered by the Dodge County District
Court, but modified it, ordering Rogers-Farkas to pay alimony
of $2,000 per month for 10 years, to terminate upon Marcovitz’
remarriage or the death of either party.

' Marcovitz v. Rogers, 267 Neb. 456, 675 N.W.2d 132 (2004).
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As a result of the alimony award, Marcovitz obtained an ali-
mony lien on the former marital residence. Rogers-Farkas was
trying to sell the residence and asked Marcovitz to release the
alimony lien. Marcovitz only agreed to do so in August 2005, in
exchange for a “promissory note” in the amount of $174,000—
approximately the total amount remaining on the alimony award.
Rogers-Farkas agreed and signed the note.

Because the provisions of the note are the subject of this appeal,
we describe them in some detail. In the note, Rogers-Farkas
promised to pay Marcovitz “the principal sum of One Hundred
and Seventy-four Thousand Dollars ($174,000[.]00),” plus inter-
est. The note required repayment as follows:

Principal and interest shall be payable at the Nebraska
Child Support Payment Center, or such other place as
the Note holder may designate, in consecutive monthly
installments of Two Thousand Dollars ($2,000.00), on the
1 day of each month beginning September 1, 2005. Such
monthly installments shall continue until the entire indebt-
edness evidenced by this Note is fully paid, except that any
remaining indebtedness|,] if not sooner paid, shall be due
and payable on November 30, 2012[.] The indebtedness is
pursuant to an Order of Spousal Support entered by the
District Court of Dodge Countyl.]

If any monthly installment under this Note is not paid
when due and remains unpaid after said due date, the entire
principal amount outstanding and accrued interest thereon
shall at once become due and payable at the option of the
Note holder].]

(Emphasis supplied.) And the note did not provide for termina-
tion of the obligation upon Marcovitz’ remarriage.

Alleging that Rogers-Farkas had missed some payments,
Marcovitz invoked the acceleration clause and filed an action
on the note in Douglas County District Court, for $174,000 plus
interest. Rogers-Farkas answered, alleging duress as an affirma-
tive defense and asserting a counterclaim seeking reformation
of the note to remove the acceleration clause. Marcovitz filed a
motion for summary judgment, which the court granted, enter-
ing judgment for Marcovitz in the amount of $174,000, less any
payments already received.
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A little over a month later, Marcovitz remarried. Marcovitz
sought garnishment in aid of execution on the judgment, and
Rogers-Farkas moved to vacate the judgment, arguing in part
that Marcovitz’ remarriage was supposed to terminate alimony.
The court overruled Rogers-Farkas’ motion and granted sum-
mary judgment against Rogers-Farkas’ counterclaim.

Rogers-Farkas appealed, but the Nebraska Court of Appeals
concluded, in a memorandum opinion, that the promissory note
was enforceable.” The Court of Appeals found no evidence
of duress, noting that Marcovitz’ demands had been lawful
and that he had provided adequate consideration for the note.
And the Court of Appeals found no fraud or inequitable con-
duct supporting reformation, or a mutual or unilateral mistake.
The Court of Appeals did not discuss Rogers-Farkas’ argument
that the award should have been vacated or the note reformed
because it conflicted with the decree of dissolution. The Court
of Appeals affirmed the district court’s judgment. We granted
Rogers-Farkas’ petition for further review and ordered the case
to be submitted without argument.?

ASSIGNMENTS OF ERROR

Rogers-Farkas assigns, consolidated and restated, that the
Court of Appeals erred in (1) concluding that the note was not
the result of duress, (2) not finding evidence of mutual or unilat-
eral mistake warranting reformation of the note, (3) not finding
that summary judgment was precluded by Rogers-Farkas’ coun-
terclaim for fraud and reformation, and (4) not finding that the
note was controlled by the decree of dissolution.

The action on the note, in Douglas County District Court,
is on appeal in case No. S-07-414. Rogers-Farkas also assigns
error to issues unrelated to the note, which were presented
to the Court of Appeals in a consolidated appeal, case No.
S-06-800. But Rogers-Farkas did not argue those issues in her

2 Marcovitz v. Rogers, Nos. A-06-800, A-07-414, 2008 WL 373168 (Neb.
App. Feb. 12, 2008) (selected for posting to court Web site).

3 See Neb. Ct. R. App. P. § 2-111(B)(1).
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memorandum brief, and we do not consider them.* Because
none of Rogers-Farkas’ assigned and argued errors relate to case
No. S-06-800, the judgment in that case will be affirmed.

STANDARD OF REVIEW

[1,2] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose no genuine issue
regarding any material fact or the ultimate inferences that may
be drawn from those facts and that the moving party is entitled
to judgment as a matter of law.’ In reviewing a summary judg-
ment, an appellate court views the evidence in the light most
favorable to the party against whom the judgment is granted and
gives such party the benefit of all reasonable inferences deduc-
ible from the evidence.®

ANALYSIS

We begin with Rogers-Farkas’ argument that the note is
unenforceable to the extent it conflicts with the decree of dis-
solution, because we find that argument to be dispositive of
this appeal.

[3,4] When dissolution of a marriage is decreed, the court
may order payment of such alimony by one party to the other
and division of property as may be reasonable.” If one party
wants to modify an alimony award, a proceeding to modify or
revoke an order for alimony for good cause shall be commenced
by filing a complaint to modify.> Good cause for modifying or
revoking an alimony order means a material and substantial
change in circumstances and depends upon the circumstances
of each case.” Good cause is demonstrated by a material change
in circumstances, but any changes in circumstances which were
within the contemplation of the parties at the time of the decree,

4 See, Neb. Ct. R. App. P. § 2-102(G); US Ecology v. Boyd Cty. Bd. of Equal.,
256 Neb. 7, 588 N.W.2d 575 (1999).

3> County of Hitchcock v. Barger, 275 Neb. 872, 750 N.W.2d 357 (2008).
Id.

7 Neb. Rev. Stat. § 42-365 (Reissue 2004).

8 See id.

° Finney v. Finney, 273 Neb. 436, 730 N.W.2d 351 (2007).
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or that were accomplished by the mere passage of time, do not
justify a change or modification of an alimony order.!°

[5-7] The parties to a marriage may enter into a written
settlement agreement to settle disputes attendant upon separa-
tion of their marriage, including a dispute over modification of
a previous decree.!! Where a party to a divorce action, repre-
sented by counsel, voluntarily executes a property settlement
agreement which is approved by the court and incorporated into
a divorce decree, it will not thereafter be vacated or modified
as to such provisions, in the absence of fraud or gross ineq-
uity.'? But the key to that proposition is that the agreement be
“approved by the court.”” Pursuant to § 42-366, the court has
an independent duty to evaluate the terms of an agreement and
ensure that they are not unconscionable before incorporating
them into a decree.

[8] The error committed by the trial court and Court of Appeals
in this case was treating the “promissory note” as if it was sim-
ply part of a contractual arrangement between the parties. A
promissory note is “[a]n unconditional written promise, signed
by the maker, to pay absolutely and in any event a certain sum
of money either to, or to the order of, the bearer or a designated
person.”’® While that literal definition may have been met, the
only debt that Rogers-Farkas promised to pay was the alimony
obligation that she already owed. Rogers-Farkas simply prom-
ised to pay what she was to pay under the decree, in the manner
generally required for making alimony payments—except that,
according to Marcovitz, the alimony could be accelerated and no
longer terminated on Marcovitz’ remarriage.

The note, however, was absolutely clear that the underlying
obligation was found in the decree of dissolution: the “Order of
Spousal Support entered by the District Court of Dodge County.”
The intent and effect of the note were not to create a debt, but,

10" Pope v. Pope, 251 Neb. 773, 559 N.W.2d 192 (1997).

' See, Neb. Rev. Stat. § 42-366 (Reissue 2004); Bevins v. Gettman, 13 Neb.
App. 555, 697 N.W.2d 698 (2005).

12 See Hoshor v. Hoshor, 254 Neb. 743, 580 N.W.2d 516 (1998).
13 Black’s Law Dictionary 1089 (8th ed. 2004).
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instead, to modify the terms of the preexisting obligation created
by the decree—without the approval of the court.

[9,10] While an action on a promissory note is an action at
law," reformation sounds in equity.’> And a court of equity will
look to the substance of a transaction, rather than give heed to
the mere form it may assume.'¢ In this case, while the form of
the transaction was a promissory note, the substance of it was an
impermissible attempt to modify a decree of dissolution without
the approval of the court, and without satisfying the statutory
requirements for such a modification.

In the absence of a valid modification of the decree, the
terms for payment of Rogers-Farkas’ alimony obligation—the
indebtedness that is the basis for the purported note—are still
contained in the decree, not the note. To the extent that the note
purports to modify the terms of Rogers-Farkas’ alimony obliga-
tion in a manner that conflicts with the decree, the decree con-
trols instead of the note. The acceleration clause, in particular,
would have been of dubious validity even had it been ordered
by the court.'” But it was not, and it is clearly unenforceable.
The district court, and Court of Appeals, erred in conclud-
ing otherwise.

We note the suggestion in the record that Marcovitz has
remarried and Rogers-Farkas’ belief that her alimony obligation
should be terminated as a result. That issue is not before us. The
appeal in case No. S-06-800 was taken from the Dodge County
District Court before any request to terminate alimony was made,
and the appeal in case No. S-07-414 is from Marcovitz’ attempt
in Douglas County District Court to collect on the note. Thus,
although our reasoning with respect to the acceleration clause
may be relevant to Rogers-Farkas® argument about remarriage,
in these appeals, we do not directly reach the issue presented by
Marcovitz’ remarriage.

4 See Schuelke v. Wilson, 255 Neb. 726, 587 N.W.2d 369 (1998).

15 See CAE Vanguard, Inc. v. Newman, 246 Neb. 334, 518 N.W.2d 652
(1994).

1 Mackiewicz v. J.J. & Associates, 245 Neb. 568, 514 N.W.2d 613 (1994).
7 Cf. Gibson v. Gibson, 147 Neb. 991, 26 N.W.2d 6 (1947).
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CONCLUSION
As previously noted, the judgment in case No. S-06-800 is

affirmed. The judgment in case No. S-07-414 is reversed, and
the cause is remanded to the Court of Appeals with directions to
reverse the judgment of the district court.

JUDGMENT IN No. S-06-800 AFFIRMED.

JUDGMENT IN No. S-07-414 REVERSED, AND

CAUSE REMANDED WITH DIRECTIONS.

JENNIE L. YOouNG AND THOMAS J. YOUNG, WIFE
AND HUSBAND, APPELLEES, V. MIDWEST FAMILY
MutuaL INSURANCE COMPANY, APPELLANT.
753 N.w.2d 778

Filed July 25, 2008.  No. S-07-364.

1. Attorney Fees: Appeal and Error. A trial court’s decision awarding or denying
attorney fees will be upheld on appeal absent an abuse of discretion.

2. ¢ . When an attorney fee is authorized, the amount of the fee is addressed

to the discretion of the trial court, whose ruling will not be disturbed on appeal in

the absence of an abuse of discretion.

Statutes. Statutory interpretation presents a question of law.

4. Judgments: Appeal and Error. When reviewing questions of law, an appellate
court has an obligation to resolve the questions independently of the conclusion
reached by the trial court.

5. Attorney Fees. As a general rule, attorney fees and expenses may be recovered
in a civil action only where provided for by statute or when a recognized and
accepted uniform course of procedure has been to allow recovery of attor-
ney fees.

6. Actions: Insurance: Attorney Fees. A successful pro se litigant in an action on
an insurance policy is not entitled to recover an attorney fee under Neb. Rev. Stat.
§ 44-359 (Reissue 2004), even if the pro se litigant is a licensed attorney.

7. Attorney Fees. To determine proper and reasonable attorney fees under Neb. Rev.
Stat. § 44-359 (Reissue 2004), it is necessary for the court to consider the nature
of the litigation, the time and labor required, the novelty and difficulty of the
questions raised, the skill required to properly conduct the case, the responsibil-
ity assumed, the care and diligence exhibited, the result of the suit, the character
and standing of the attorney, and the customary charges of the bar for simi-
lar services.

8. Insurance: Attorney Fees. An attorney fee awarded under the provisions of Neb.
Rev. Stat. § 44-359 (Reissue 2004) must be solely and only for services actually
rendered in the preparation and trial of the litigation on the policy in question.

(95}
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STEPHAN, J.

This case, before us for the second time, arose from a dis-
puted insurance claim by homeowners Jennie L. Young and
Thomas J. Young. In Young v. Midwest Fam. Mut. Ins. Co.,' we
held that settlement offers made by Midwest Family Mutual
Insurance Company (Midwest) were not equivalent to offers to
allow judgment and thus did not preclude an award of attorney
fees to the Youngs under Neb. Rev. Stat. § 44-359 (Reissue
2004). On remand, the district court awarded the Youngs attor-
ney fees and costs, and Midwest has appealed the award. The
principal question before us in this appeal is whether an attorney
who successfully represents himself in an action on an insurance
policy is entitled to fees under § 44-359.

BACKGROUND
We incorporate the following summary of pertinent facts and
procedural history from our prior opinion:

Midwest issued a homeowner’s insurance policy to the
Youngs. In April 2001, the Youngs’ home sustained hail
damage. Although the parties differed greatly as to the
damage, Midwest estimated damages of $790 and issued a
check to the Youngs for $561.02 ($790 less a deductible).
The Youngs, however, claimed damages of $27,500.

After the Youngs sued Midwest for breach of contract,
Midwest sent the Youngs several letters offering to settle

! Young v. Midwest Fam. Mut. Ins. Co., 272 Neb. 385, 722 N.W.2d 13
(2006).
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the dispute. The first offer was termed as “an offer of
$22,000 in full settlement of this claim”; the second was
a “settlement offer in the amount of $2,000.00, in con-
sideration for a complete and final release”; the third was
“an offer in the amount of $3,000, in lieu of going back to
trial”’; and the fourth was a ‘““final offer of settlement to [the
Youngs] in the amount of $9,000.” The Youngs refused all
of the settlement offers, and the case proceeded to trial. A
jury returned a $940 verdict for the Youngs.

The Youngs moved for attorney fees under § 44-359.
The district court denied their request stating that [Neb.
Rev. Stat.] § 25-901 [(Reissue 1995)] precluded an award
of attorney fees because the Youngs failed to obtain a judg-
ment for more than the offers made by Midwest.?

The Youngs appealed, and we held that Midwest’s settlement
offers were not equivalent to offers to allow judgment and thus
did not preclude an award of attorney fees to the Youngs. We
reversed, and remanded for further proceedings.

On remand, the Youngs submitted billing records for three
individuals: Matthew L. McBride, Thomas, and Jennie. McBride
served as the Youngs’ attorney until May 12, 2004. His billing
records included fees in the amount of $20,484, represent-
ing 170.7 hours billed at $120 per hour. Thomas, an attorney
licensed to practice law in Nebraska, took over the Youngs’
case after McBride withdrew, although Thomas apparently per-
formed some legal services on the case while still represented
by McBride. Thomas’ billing records for the period of October
18, 2001, through November 15, 2004, totaled $19,845, repre-
senting 113.4 hours billed at $175 per hour. Jennie, a “freelance
paralegal,” submitted billing records in the amount of $1,504
representing 37.6 hours billed at $40 per hour. The Youngs also
submitted two exhibits itemizing “taxable” and ‘“non taxable”
costs, which totaled $2,518.55 and $5,123.17, respectively.

The district court determined that the Youngs were entitled
to an award of taxable costs in the amount of $2,518.55, non-
taxable costs in the amount of $5,123.17, and “a reasonable

% Id. at 386, 722 N.W.2d at 15.
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attorneys fee in the sum of $25,000.” The order did not specify
how this amount was determined.

Midwest perfected a timely appeal, which we moved to our
docket on our own motion.

ASSIGNMENTS OF ERROR
Midwest assigns, restated, that the district court erred in
awarding (1) any attorney fees or paralegal fees for pro se legal
services performed by the Youngs on their own behalf, (2) more
than a nominal amount of attorney fees for services performed by
McBride prior to his withdrawal from the case, and (3) costs.

STANDARD OF REVIEW

[1,2] A trial court’s decision awarding or denying attorney fees
will be upheld on appeal absent an abuse of discretion.* When
an attorney fee is authorized, the amount of the fee is addressed
to the discretion of the trial court, whose ruling will not be dis-
turbed on appeal in the absence of an abuse of discretion.*

[3,4] Statutory interpretation presents a question of law.
When reviewing questions of law, an appellate court has an obli-
gation to resolve the questions independently of the conclusion
reached by the trial court.®

ANALYSIS

YOUNGS” ATTORNEY AND PARALEGAL FEES

The $25,000 attorney fee award in this case does not include
an itemization of the amounts attributable to the efforts of
McBride and the Youngs. However, inasmuch as the award
exceeds the total amount reflected on billing statements which
McBride submitted to the Youngs, we conclude that a portion
of the award must be attributable to the attorney and paralegal
fees submitted by the Youngs for time spent working on their
own case.

3 See In re Trust of Rosenberg, 273 Neb. 59, 727 N.W.2d 430 (2007).

4 Id.; Eicher v. Mid America Fin. Invest. Corp., 270 Neb. 370, 702 N.W.2d
792 (2005).

5 In re Trust Created by Isvik, 274 Neb. 525, 741 N.W.2d 638 (2007).
6 Id.
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[S] As a general rule, attorney fees and expenses may be
recovered in a civil action only where provided for by statute or
when a recognized and accepted uniform course of procedure
has been to allow recovery of attorney fees.” Section 44-359 is a
fee-shifting statute which permits a successful litigant to recover
attorney fees as a part of the judgment in certain actions against
insurance companies. The statute provides in pertinent part:

In all cases when the beneficiary or other person entitled
thereto brings an action upon any type of insurance policy
. . . the court, upon rendering judgment against such com-
pany, person, or association, shall allow the plaintiff a rea-
sonable sum as an attorney’s fee in addition to the amount
of his or her recovery, to be taxed as part of the costs.®
In Dale Electronics, Inc. v. Federal Ins. Co.,” we held that under
§ 44-359, “a successful litigant is entitled to receive a reason-
able attorney’s fee for in-house counsel actually engaged in the
preparation and trial of the litigation to the same extent as out-
side counsel.” However, we have not previously decided whether
§ 44-359 permits the recovery of an attorney fee by a pro se
plaintiff who is a licensed attorney.

The U.S. Supreme Court addressed a similar issue in Kay v.
Ehrler,'* decided in 1991. Richard Kay, an attorney, success-
fully represented himself in a civil rights action challenging
Kentucky’s election statutes. He sought attorney fees under a
federal statute'! which permitted an award of an attorney fee
to the prevailing party in federal civil rights litigation. Noting
that pro se litigants who were not lawyers were not entitled to
recover fees, the Supreme Court framed the issue as “whether a
lawyer who represents himself should be treated like other pro
se litigants or like a client who has had the benefit of the advice

7 Eicher v. Mid America Fin. Invest. Corp., supra note 4; Destiny 98 TD v.
Miodowski, 269 Neb. 427, 693 N.W.2d 278 (2005).

8 § 44-359.

° Dale Electronics, Inc. v. Federal Ins. Co., 205 Neb. 115, 124, 286 N.W.2d
437, 443 (1979).

1 Kay v. Ehrler, 499 U.S. 432, 111 S. Ct. 1435, 113 L. Ed. 2d 486 (1991).
' See 42 U.S.C. § 1988(b) (2000).
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and advocacy of an independent attorney.”'? The Court resolved
the issue in the negative based upon three principles. First, as
a textual matter, the Court concluded that the term “attorney”
assumed an agency relationship and that “it seems likely that
Congress contemplated an attorney-client relationship as the
predicate for an award” of attorney fees.”® Second, the Court
observed that the purpose of fee-shifting statutes was “to enable
potential plaintiffs to obtain the assistance of competent counsel
in vindicating their rights.”'* Third, the Court noted that a rule
which awards fees only to those litigants who have retained
independent counsel ensures “the effective prosecution of meri-
torious claims.”!®

After the Kay decision, federal courts have denied attorney
fees to pro se attorneys under a variety of fee-shifting stat-
utes, including the Equal Access to Justice Act, the Freedom
of Information Act, and the Individuals with Disabilities
Education Act.'® State courts have generally followed suit."”
While post-Kay decisions have continued to emphasize the
incentive of retaining independent counsel'® and the agency

12 Kay v. Ehrler, supra note 10, 499 U.S. at 435.
B Id., 499 U.S. at 436.

“ I

15 1d., 499 U.S. at 437.

16 See, e.g., Woodside v. School Dist. of Philadelphia, 248 F.3d 129 (3d Cir.
2001) (Individuals with Disabilities Education Act); Kooritzky v. Herman,
178 E.3d 1315 (D.C. Cir. 1999) (Equal Access to Justice Act); Hawkins v.
1115 Legal Service Care, 163 F.3d 684 (2d Cir. 1998) (Title VII); Burka v.
U.S. Dept. of Health and Human Services, 142 F.3d 1286 (D.C. Cir. 1998)
(Freedom of Information Act); S.E.C. v. Waterhouse, 41 F.3d 805 (2d Cir.
1994) (Equal Access to Justice Act).

17 See, e.g., Omdahl v. West Iron County Bd. of Educ., 478 Mich. 423, 733
N.W.2d 380 (2007); Kehoe v. Saltarelli, 337 1. App. 3d 669, 786 N.E.2d
605, 272 11l. Dec. 66 (2003); Mix v. Tumanjan Development Corp., 102 Cal.
App. 4th 1318, 126 Cal. Rptr. 2d 267 (2002); Bowles v. Pro Indiviso, Inc.,
132 Idaho 371, 973 P.2d 142 (1999).

18 S.N. ex rel. J.N. v. Pittsford Cent. School, 448 F.3d 601 (2d Cir. 2006);
Woodside v. School Dist. of Philadelphia, supra note 16; Hawkins v. 1115
Legal Service Care, supra note 16.
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relationship between an attorney and a client,"” some have also
noted that pro se attorneys do not actually incur fees for which
they might be compensated.?

[6] We join the courts which have adopted the reasoning of
Kay. Allowing a pro se attorney litigant to recover fees while
barring nonlawyer litigants from collecting fees would “cre-
ate disparate treatment of pro se litigants on the basis of their
occupations,”! and we decline to adopt such rule. We hold that
a successful pro se litigant in an action on an insurance policy
is not entitled to recover an attorney fee under § 44-359, even
if the pro se litigant is a licensed attorney. Accordingly, the fee
award in this case was erroneous to the extent that it included
the attorney fees claimed by Thomas and the paralegal fees
claimed by Jennie.

McBRIDE FEE

[7] McBride’s fees are the proper subject of a fee award
under § 44-359, but the issue presented in this appeal goes to the
amount of the award. To determine proper and reasonable attor-
ney fees under § 44-359, it is necessary for the court to consider
the nature of the litigation, the time and labor required, the nov-
elty and difficulty of the questions raised, the skill required to
properly conduct the case, the responsibility assumed, the care
and diligence exhibited, the result of the suit, the character and
standing of the attorney, and the customary charges of the bar

19 Omdahl v. West Iron County Bd. of Educ., supra note 17; Mix v. Tumanjan
Development Corp., supra note 17.

20 Anderson v. Wheeler, 214 Or. App. 318, 164 P.3d 1194 (2007); Omdahl v.
West Iron County Bd. of Educ., supra note 17; Mix v. Tumanjan Development
Corp., supra note 17; Hopkins v. Hopkins, 343 S.C. 301, 540 S.E.2d 454
(2000); Calhoun v. Calhoun, 339 S.C. 96, 529 S.E.2d 14 (2000); Lisa v.
Strom, 183 Ariz. 415, 904 P.2d 1239 (Ariz. App. 1995); Trope v. Katz, 11
Cal. 4th 274, 902 P.2d 259, 45 Cal. Rptr. 2d 241 (1995); Hamer v. Lentz,
132 111. 2d 49, 547 N.E.2d 191 (1989).

Mix v. Tumanjan Development Corp., supra note 17, 102 Cal. App. 4th at
1323, 126 Cal. Rptr. 2d at 271, citing Trope v. Katz, supra note 20.

21
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for similar services.?? There is no presumption of reasonableness
placed on the amount offered by the party requesting fees.”* We
examine these factors as they bear upon the reasonableness of
McBride’s fee.

[8] This was an action on a homeowner’s insurance policy
to recover for alleged storm damage to a roof, flashing, gut-
ters, skylight, and air-conditioning units. The Youngs originally
claimed damages of “approximately $35,000.00.” Midwest took
the position that its liability under the policy was no more than
$561.02. The record reflects that between January 7, 2002, and
April 5, 2004, McBride devoted a total of 170.7 hours to the
case and billed his time at the rate of $120 per hour for a total
of $20,484. But the record does not show that all of this time
was devoted to the action on the policy. An attorney fee awarded
under the provisions of § 44-359 must be solely and only for
services actually rendered in the preparation and trial of the
litigation on the policy in question.”* During some of the time
reflected on McBride’s billing records, the Youngs were pursu-
ing a second count alleging a claim for damages based upon the
tort of bad faith. This claim was not an “action upon any type of
insurance policy” within the meaning of § 44-359,” and in any
event, it was resolved against the Youngs by an order of partial
summary judgment. Some of McBride’s billing entries refer
specifically to the bad faith claim, but the record does not permit
any precise determination of what services were devoted solely
and specifically to the breach of contract claim.

22 See, Koehler v. Farmers Alliance Mut. Ins. Co., 252 Neb. 712, 566 N.W.2d
750 (1997); National Am. Ins. Co. v. Continental Western Ins. Co., 243 Neb.
766, 502 N.W.2d 817 (1993).

2 Koehler v. Farmers Alliance Mut. Ins. Co., supra note 22.

2 National Am. Ins. Co. v. Continental Western Ins. Co., supra note 22;
Hemenway v. MFA Life Ins. Co., 211 Neb. 193, 318 N.W.2d 70 (1982); Dale
Electronics, Inc. v. Federal Ins. Co., supra note 9.

2 See, Kirchoff v. American Cas. Co., 997 F.2d 401 (8th Cir. 1993) (deny-
ing plaintiff’s request for attorney fees based on bad faith claim after she
prevailed on her breach of contract claim); Parker v. Southern Farm Bureau
Cas. Ins., 326 Ark. 1073, 935 S.W.2d 556 (1996) (affirming trial court’s
reduction of awarded attorney fees to account for work performed on bad
faith claim).
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Although the record does not include specific evidence
regarding the skill required to properly conduct the case, we
note from the record that this was a contested case involving
discovery and utilization of expert witnesses and that it was
tried to a jury. The first trial, in which McBride represented the
Youngs, ended with a mistrial after the opening statement. The
second trial, in which Thomas represented himself and Jennie
after McBride had withdrawn, resulted in a verdict in favor of
the Youngs in the amount of $940. This was approximately $379
more than Midwest had admitted it was obligated to pay under
the policy. The record does not include evidence upon which we
can assess the remaining factors applicable to the reasonableness
of McBride’s fees as reflected on his billing statement, including
responsibility assumed, care and diligence exhibited, character
and standing of the attorney, and the customary charges of the
bar for similar services.

Based upon our review of the record, we conclude that the
district court abused its discretion in awarding an attorney fee of
$25,000. We conclude that no more than $5,000 can be justified
for McBride’s services, given the amount at issue, the margin-
ally favorable result obtained, and the uncertainty regarding the
amount of McBride’s time which was reasonably necessary for
the prosecution of the action on the policy, as opposed to the bad
faith claim. Accordingly, we modify the attorney fee award by
reducing it from $25,000 to $5,000.

CosTts

Under Neb. Rev. Stat. § 25-1708 (Reissue 1995), “costs shall
be allowed of course to the plaintiff, upon a judgment in his
favor, in actions for the recovery of money only, or for the recov-
ery of specific real or personal property.” The total of $2,518.55
in “taxable costs” awarded to the Youngs included a filing fee,
subpoena and service fees, deposition fees, and witness fees. We
find no error in the taxation of these court costs.

However, we conclude that the court erred in awarding
$5,123.17 in “non taxable costs” to the Youngs. These appear to
be expert witness fees and other items of expense incurred by
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the Youngs which are not taxable as court costs and not recover-
able under § 44-359.2

CONCLUSION
For the reasons discussed herein, we reverse and vacate the
award of “non taxable costs” in the amount of $5,123.17. We
affirm the taxation of court costs in the amount of $2,518.55, but
reduce the attorney fee awarded under § 44-359 from $25,000 to
$5,000, and affirm as modified.
REVERSED AND VACATED IN PART, AND
IN PART AFFIRMED AS MODIFIED.
McCormack, J., not participating.

26 See Dale Electronics, Inc. v. Federal Ins. Co., supra note 9.
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1. Pleadings: Appeal and Error. An appellate court reviews de novo a lower court’s
dismissal of a complaint for failure to state a claim.

2. :__ . When analyzing a lower court’s dismissal of a complaint for failure to
state a claim, an appellate court accepts the complaint’s factual allegations as true
and construes them in the light most favorable to the plaintiff.

3. Statutes: Appeal and Error. Statutory interpretation is a question of law, which an
appellate court resolves independently of the trial court.

4. Administrative Law: Statutes. The Legislature may delegate to an administra-
tive agency the power to make rules and regulations to implement the policy of
a statute.

5. ¢ . An administrative agency is limited in its rulemaking authority to
powers granted to the agency by the statutes which it is to administer, and it
may not employ its rulemaking power to modify, alter, or enlarge portions of its
enabling statute.

6. Ordinances: Presumptions: Proof. In considering the validity of regulations,
courts generally presume that legislative or rulemaking bodies, in enacting ordi-
nances or rules, acted within their authority, and the burden rests on those who
challenge their validity.




216 276 NEBRASKA REPORTS

7. Legislature. Delegation of legislative power is most commonly indicated where
the subject to be regulated is highly technical or where regulation requires a course
of continuous decision.

8. Statutes: Legislature: Intent. When a statutory term is reasonably considered
ambiguous, a court may examine the legislative history of the act in question to
ascertain the intent of the Legislature.

9. Constitutional Law: Due Process: Case Disapproved. A party’s allegation that a
regulation “goes too far” should be analyzed under the Takings Clause of the Fifth
Amendment and not under principles of substantive due process. To the extent
Whitehead Oil Co. v. City of Lincoln, 245 Neb. 680, 515 N.W.2d 401 (1994), reads
otherwise, it is disapproved.

10. Due Process: Property: Public Health and Welfare. To establish a substantive
due process violation, the government’s land-use regulation must be clearly arbi-
trary and unreasonable, having no substantial relation to the public health, safety,
morals, or general welfare.

11.  Actions: Property. Relief is possible from a regulatory taking which does not
deprive the owner of all economic use of the property, based on such factors as the
economic impact of the regulation on the claimant and the character of the govern-
mental action.

12. Property. The right to full and free use and enjoyment of one’s property in a man-
ner and for such purposes as the owner may choose, so long as it is not for the
maintenance of a nuisance or injurious to others, is a privilege protected by law.
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GERRARD, J.

Gary C. Scofield and Joyce E. Scofield sued the Department
of Natural Resources (DNR) and other state officials, alleging
that in establishing the boundaries for a state game refuge, the
DNR exceeded its statutory authority, deprived them of their
constitutional right to due process, and effected a taking of their
property without just compensation. The Scofields’ complaint
was dismissed for failure to state a claim upon which relief
could be granted. On appeal, we must determine whether the
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DNR’s establishment of the refuge boundaries complied with
the relevant statutes and whether the Scofields have stated any
claims upon which relief may be granted.

STATEMENT OF FACTS

The Legislature, pursuant to Neb. Rev. Stat. § 37-707(2)(a)
(Reissue 2004), gave the DNR the authority to promulgate rules
and regulations establishing the boundaries for the state game
refuges. Land that is designated as a state game refuge has
certain restrictions placed upon it. These restrictions include,
among other things, a prohibition on hunting game birds, game
animals, or other birds or animals within the boundaries of
the refuge.!

The DNR’s determination of the boundaries is governed by
the definitions in Neb. Rev. Stat. §§ 37-701 to 37-708 (Reissue
2004). Section 37-706(1) directs that a state game refuge be
established on “[a]ll that portion of the State of Nebraska on
the North Platte River and for one hundred ten yards back of
the banks of said stream on the land side in Garden County,
Nebraska.” Section 37-706(3) provides that “the banks of said
stream means the banks of the river which are the elevation
of ground which confines the water at a level not exceeding
flood stage.”

On April 25, 2005, the DNR adopted the “Rules Relating to
Boundary of State Game Refuge—Garden County, Nebraska,”
which rules are codified as title 459, chapter 1, of the Nebraska
Administrative Code (regulations). These regulations determined
the boundaries of the Garden County game refuge. As relevant
to this case, the regulations used the Midland-Overland Canal
(Canal) to establish a part of the boundary.

The Scofields, residents of Keith County, filed a complaint
in the Lancaster County District Court against the DNR and
various other state officials (hereinafter collectively the DNR).
They allege that both the North Platte River and the Canal pass
through property they own in Garden County. They allege that
the “Canal is an irrigation ditch which historically has been
privately and regularly maintained as a ditch for the delivery

! See Neb. Rev. Stat. § 37-708(1) (Reissue 2004).
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of irrigation water” and “is not a channel of the North Platte
River,” nor do its banks ‘“constitute the banks of the North
Platte River.” The Scofields further allege that by the DNR’s
using the banks of the Canal to establish the boundary, approxi-
mately 53 acres of accretion ground on their property has been
designated as part of the Garden County refuge that would not
have been had the bank of the North Platte River been used as
the boundary.

Given these factual allegations, the Scofields set forth five
claims for relief that can be consolidated into three. First, the
Scofields assert that the regulations, to the extent they use
the Canal to establish the boundary for the refuge, should be
declared invalid because the regulations were adopted in viola-
tion of the Nebraska and federal Constitutions and exceeded
the DNR’s statutory authority. With regard to their first claim
for relief, the Scofields also allege that the use of the Canal to
establish a boundary for the refuge is “contrary to prior legal
precedent,” in particular, U.S. v. Wheeler,? an opinion of the U.S.
District Court for the District of Nebraska.

Second, the Scofields assert that under the Nebraska and fed-
eral Constitutions, their due process rights have been violated.
Specifically, they allege that the regulations “are so egregious
and irrational as to exceed standards of inadvertence and mere
errors of law, and do not substantially advance a legitimate state
purpose” and therefore “constitute a deprivation of [their] due
process rights.”

Third, the Scofields claim that the regulations resulted in an
unlawful taking of their property without just compensation
under the Nebraska and federal Constitutions. Regarding this
claim, the Scofields allege that the regulations “have resulted
in substantial damages.” They further allege that the regulations
have “significantly denied [them] their enjoyment and beneficial
(or economically viable) use of a portion of [their] [p]roperty,”
have “precluded the viability and use of the property for reason-
able hunting purposes,” have “deprived [them] of recreational
income,” and have “resulted in a diminishment of the fair market
value of such property.”

2 U.S. v. Wheeler, 44 F. Supp. 2d 1030 (D. Neb. 1999).
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ADDITIONAL INFORMATION REGARDING CANAL

In their brief, the Scofields clarify that the Canal at issue in
this case begins at the point where the Wilkinson Diversion Dam
diverts water from the North Platte River into the Canal. The
Canal carries the water downstream until it reaches the Bennet
Sand Dam. The Bennet Sand Dam then diverts some of the
water from the Canal into a separate irrigation channel, while
the water that was not diverted remains in the Canal and returns
to the North Platte River. The Scofields’ property is located
between the Wilkinson Diversion Dam and the Bennet Sand
Dam. For the reader’s assistance, we have prepared a diagram
depicting the North Platte River, the Scofields’ property, and
other features relevant to this appeal. The diagram is for illustra-
tive purposes only and does not purport to be to scale.

As previously noted, the Scofields, in their complaint, refer-
enced the case of U.S. v. Wheeler,® which, like the present case,
involved a question relating to the location of the boundaries of
the Garden County refuge. However, although dealing with the
same general area, the specific boundary at issue in Wheeler is
not the same section of the Canal that is at issue in the pres-
ent case. The question in Wheeler involved the boundary along

3 Wheeler, supra note 2.
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what the Wheeler court termed the “disputed channel.” The
disputed channel in Wheeler was the separate irrigation chan-
nel that is formed when some of the water from the Canal is
diverted by the Bennet Sand Dam. And, as will be explained
below, the legal definition of the refuge’s boundary has been
amended since Wheeler. But while the boundary dispute in
Wheeler was different from the one at issue here, the Wheeler
court’s description of the area provides some helpful context for
the current dispute.

As the Wheeler court explained, in the relevant area, the
North Platte River generally flows south and east. The river has
various channels, and it has a sandy bottom. The location of the
numerous banks of the river change over time. New river chan-
nels are constantly being made by the course of the river, and
old channels are filled by sediment deposits. When that occurs,
the old channel no longer carries river water.

Several irrigation companies divert water from the river,
including the Midland-Overland irrigation company. The water
ran into the “disputed channel” in Wheeler due to the obstruc-
tion caused by the Bennet Sand Dam. However, not all the
water in the Canal is diverted by the Bennet Sand Dam. The
Canal and the remaining water continue to the south and east
at the Bennet Sand Dam, while the “disputed channel” runs in
a more easterly direction. In the fall, the Bennet Sand Dam is
breached by the Midland-Overland irrigation company. Most of
the water then flows in the Canal as opposed to flowing into the
disputed channel.

The waterway at issue in this case is the portion of the
Canal upstream from the Bennet Sand Dam. In short, the water
flowing through the waterway disputed in this case is diverted
from the river at the Wilkinson Diversion Dam, through the
Canal past the Scofields’ property, and then to the Bennet Sand
Dam, where it either is diverted into the “disputed channel”
discussed in the Wheeler case, or stays in the Canal and returns
to the river.

4 Id. at 1032.
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DistricT Court’s DECISION

In response to the Scofields’ complaint, the DNR filed a
motion to dismiss, claiming that the Scofields’ complaint failed
to state a claim upon which relief could be granted.’ The dis-
trict court granted the DNR’s motion. The court disagreed with
the Scofields’ claim that the use of the Canal to establish the
boundary for the refuge was contrary to the DNR’s statutory
authority. The court explained that it had already determined
in a consolidated order in two other cases that the DNR had
“properly utilized the statutory definitions detailed in Neb.
Rev. Stat. §37-706 in determining the boundaries of the Garden
County Refuge.”

The court then pointed to the language of the consolidated
order in which it had held that

“the Legislature gave the authority to the DNR to cre-
ate the boundaries through the use of maps and global
positioning technology. In accordance with Neb. Rev.
Stat. §37-707(2)(a), the DNR promulgated boundaries of
the Garden County Refuge ‘based’ on the definitions of
§37-706. The DNR’s adoption of [the Garden County
Regulations] was based on the plain and ordinary reading
of §37-706 and the DNR was acting with constitutional
authority granted by the Legislature.”
The court concluded that nothing in the DNR’s determination
was contrary to the statutory definition of the Garden County
refuge found in § 37-706 or the authority granted to the DNR
in § 37-707(2).

The district court also dismissed the Scofields’ claims that
the regulations violated their substantive due process rights
and constituted an unlawful taking of their property without
just compensation. In so doing, the court cited Bauer v. State
Game, Forestation and Parks Commission® and explained that
the Scofields have no property right in the wildlife that enters
their land. Accordingly, the court determined that because the
Scofields do not have a right to the wildlife on their property,

5 See Neb. Ct. R. Pldg. § 6-1112(b)(6).

% Bauer v. State Game, Forestation and Parks Commission, 138 Neb. 436, 293
N.W. 282 (1940).



222 276 NEBRASKA REPORTS

“the prohibition of hunting on their property does not result in a
Due Process Clause violation,” nor does it result in an unconsti-
tutional taking. Thus, all of the Scofields’ claims for relief were
dismissed, and the Scofields appealed.

ASSIGNMENTS OF ERROR

The Scofields assert, summarized, restated, and renumbered,
that the district court erred in (1) finding that the regulations
were valid under Neb. Rev. Stat. §§ 37-708.01 (Reissue 2004)
and 84-911(2) (Reissue 1999), (2) dismissing their substantive
due process claims, (3) dismissing their claims that the regula-
tions constituted an unlawful taking, and (4) giving preclusive
effect to factual determinations made by the court in two con-
solidated cases, both previously dismissed on the State’s motion
for summary judgment.

STANDARD OF REVIEW

[1,2] An appellate court reviews de novo a lower court’s
dismissal of a complaint for failure to state a claim.” When
analyzing a lower court’s dismissal of a complaint for failure to
state a claim, an appellate court accepts the complaint’s factual
allegations as true and construes them in the light most favorable
to the plaintiff.?

[3] Statutory interpretation is a question of law, which an
appellate court resolves independently of the trial court.’

ANALYSIS

REGULATIONS ESTABLISHING BOUNDARY ARE VALID
The Scofields contend that the DNR exceeded its statutory
authority in promulgating the regulations that utilized the Canal
to establish the boundary for the refuge, and therefore, the regu-
lations should be declared invalid. The DNR disagrees, arguing
that the Legislature expressly gave it the authority to set the
boundary and that it has acted within its statutory authority.

7 Mpyers v. Nebraska Invest. Council, 272 Neb. 669, 724 N.W.2d 776 (2006).
8 1d.
° Clark v. Clark, 275 Neb. 276, 746 N.W.2d 132 (2008).
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The Legislature has given the DNR the authority to determine
the boundaries of the state game refuges, within broad param-
eters set forth in the statutes.'” The parameters for the Garden
County refuge are “[a]ll that portion of the State of Nebraska
on the North Platte River and for one hundred ten yards back
of the banks of said stream on the land side in Garden County,
Nebraska.”!! But the Legislature’s sole guidance to the DNR
regarding the “banks” of the North Platte River is that they are
“the banks of the river which are the elevation of ground which
confines the water at a level not exceeding flood stage.”'? The
parties’ difference of opinion regarding the DNR’s establish-
ment of the Canal as part of the refuge boundary is explained
by the fact that the Legislature did not expressly instruct the
DNR on whether the “banks of the river” should include man-
made waterways.

The legislative history of § 37-706 suggests that this omission
was intentional. Between 1965 and 2004, the refuge’s boundary
had specified that “except for the repair for existing alterations,
future alterations in the banks by the damming of [the North
Platte River] shall not be recognized as effecting legal changes
of such refuge boundary.”’* 2004 Neb. Laws, L.B. 826, was
introduced because the refuge boundary was “most in need of
clarification since litigation surrounding the refuge has been
abundant in the past few years.”!*

As originally proposed, L.B. 826 would have defined the
“banks of the river” as “the elevation of ground which confines
the water in its natural course.””> But as the introducer of the
bill explained:

The real issue that we have in western Nebraska, more so
than eastern Nebraska, is that whenever you look at the

10" See § 37-707(2)(a).

" See § 37-706(1).

12°§ 37-706(3).

13 See § 37-706(1) (Cum. Supp. 2002).
14 Introducer’s Statement of Intent, L.B. 826, Committee on Natural Resources,
98th Leg., 2d Sess. (Feb. 11, 2004). See, e.g., Wheeler, supra note 2.

15 Explanation of L.B. 826, Committee on Natural Resources.



224 276 NEBRASKA REPORTS

flow of rivers or streams through western Nebraska . . .
like in the North Platte River, that channel, it’s more of a
braided stream. It’s not channelized like you would have in
eastern Nebraska.!®
And as a representative of the Attorney General’s office
explained, in describing the litigation that prompted the bill,
the law provided that man-made changes after 1965 had to
be excluded, “but how can you now 30 years later determine
what course the river would have taken if you didn’t have man-
made intervention?”"”

The Attorney General’s representative explained that in order
to have effective legal enforcement of the refuge boundaries, it
would be helpful to “move the setting of the boundary into a
rule-making process in which the [DNR] would set those bound-
aries.”!® Therefore, the representative recommended that the lan-
guage referring to “natural course” be removed because it was
not enforceable.! Instead, the boundary would be determined
by the DNR, and “if that encompasses some of the man-made
intervention, then so be it.”* And based on that testimony, the
bill was amended to enact § 37-706 (Reissue 2004) in substan-
tially its current form.?! In short, the purpose of the amendment,
and of the amended bill, was to “give the authority to the [DNR]
to determine the banks of the river” without specifying whether
they included man-made waterways.*

[4-7] It is a well-established principle that the Legislature
may delegate to an administrative agency the power to make

16 Committee on Natural Resources Hearing, L.B. 826, 98th Leg., 2d Sess. 27
(Feb. 11, 2004).

7 Id. at 38.
18 1d. at 40.
9 1d. at 42.
20 d.

2l See Amend. 2606, L.B. 826, Committee on Natural Resources, 98th Leg.,
2d Sess. (Feb. 12, 2004).

22 Floor Debate, L.B. 826, Committee on Natural Resources, 98th Leg., 2d
Sess. 11348-49 (Mar. 11, 2004).
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rules and regulations to implement the policy of a statute.”
An administrative agency is limited in its rulemaking author-
ity to powers granted to the agency by the statutes which it is
to administer, and it may not employ its rulemaking power to
modify, alter, or enlarge portions of its enabling statute.”* But
in considering the validity of regulations, we generally presume
that legislative or rulemaking bodies, in enacting ordinances or
rules, acted within their authority, and the burden rests on those
who challenge their validity.” And in particular, we have said
that delegation of legislative power is most commonly indicated
where the subject to be regulated is highly technical or where
regulation requires a course of continuous decision.?

[8] Section 37-706 is silent on whether man-made waterways,
as the Canal is alleged to be, should be included in the “banks
of the river.” But when a statutory term is reasonably consid-
ered ambiguous, a court may examine the legislative history of
the act in question to ascertain the intent of the Legislature.”
Here, when read in context, it is evident that the Legislature
did not intend § 37-706 to either include or exclude man-made
waterways from the “banks of the river.” Instead, the Legislature
intended to delegate to the DNR the responsibility for determin-
ing whether any particular waterway should be considered part
of the banks of the river.

For this reason, we reject the Scofields’ claim that the DNR
exceeded its statutory authority in using the Canal as part of the
refuge boundaries. While the definition of the “banks” of the
North Platte River set forth in § 37-706(3) does not necessarily
include man-made waterways, it does not exclude them either.
Instead, the Legislature has entrusted the DNR with the author-
ity to make those determinations. And there is no allegation

2 DLH, Inc. v. Nebraska Liquor Control Comm., 266 Neb. 361, 665 N.W.2d
629 (2003).

2 Id.

25 See Jacobson v. Solid Waste Agency of Northwest Neb., 264 Neb. 961, 653
N.W.2d 482 (2002).

26 See Schumacher v. Johanns, 272 Neb. 346, 722 N.W.2d 37 (2006).

2T Chase 3000, Inc. v. Nebraska Pub. Serv. Comm., 273 Neb. 133, 728 N.W.2d
560 (2007).
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in the Scofields’ complaint that the Legislature’s delegation of
authority was unlawful.

To be sure, the DNR’s authority to establish the boundaries
of the state game refuges is not unlimited. The Legislature has
provided reasonable limitations and standards to the DNR for
carrying out its delegated duties,?® and the DNR must act within
them. And by concluding that the regulations in the present case
are valid, we do not foreclose the possibility that under other cir-
cumstances, the DNR’s determination of a particular boundary
may exceed its statutory authority. But the complicated history
and geography of the waterway at issue in this case demonstrate
precisely why the Legislature found itself ill equipped to estab-
lish a one-size-fits-all definition of the boundary of the refuge.
This court is at least equally ill suited to make such a determina-
tion. Instead, § 37-706 allows the DNR to decide such matters,
as the administrative agency best prepared to do so.

And in the present case, the DNR’s adoption of the regula-
tions establishing the Canal as the boundary for the refuge was
a reasonable exercise of the DNR’s authority as granted by the
statute. As explained in Wheeler,” which the Scofields relied
upon in their complaint,® water from the North Platte River
flows through the Canal and back into the main channel of the
river. And more importantly, regardless of whether the Canal
was man-made or is maintained, the Scofields do not allege any
facts that would carry their burden of showing that the DNR
acted unreasonably in concluding that the Canal should now
be considered part of the banks of the North Platte River for
these purposes.

The DNR’s official rulemaking record® provides some con-
text for the DNR’s decision to use the Canal to establish
the refuge boundary. The DNR was presented with substantial

28 See Schumacher, supra note 26.
2 Wheeler; supra note 2.
30 See Ferer v. Erickson, Sederstrom, 272 Neb. 113, 718 N.W.2d 501 (2006)

(court may judicially notice matters of public record without converting
motion to dismiss into motion for summary judgment).

31 See, Neb. Rev. Stat. § 84-906.01 (Cum. Supp. 2006); DLH, Inc., supra note
23 (Gerrard, J., concurring; Hendry, C.J., and Connolly, J., join).
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evidence suggesting that the Canal was not a ‘“natural” part
of the river, such that the Canal would run dry if a man-made
impediment, the Wilkerson Diversion Dam, was not maintained
each irrigation season.* But the DNR recognized, correctly, that
L.B. 826 “deleted a requirement in prior law that prohibited the
consideration of man-made alterations as affecting legal changes
or refuge boundaries.”* The head of the DNR’s survey division
explained the lengthy and detailed process used by the DNR to
establish the refuge boundaries. He described the use of manned
surveys and aerial photographs “to make sure that the river
geometry had not changed significantly” in a 10-year period.*
The riverbank locations derived from aerial photographs were
reviewed by DNR field office personnel and “were determined
to be consistent with near, bank-full river conditions.”® And
those determinations were also compared to National Weather
Service information to confirm that they reflected water levels
“not exceeding flood stage.”®

The process described in the official rulemaking record
reflects a reasonable implementation of the standard established
by § 37-706(3). The refuge was created “[f]or the better protec-
tion of birds and the establishment of breeding places therefor

. ¥ Wild birds are, presumably, not concerned with whether
a waterway is maintained by human intervention. Given the
purpose of the refuge, the “natural” course of the river is less
important than the actual course of the river, regardless of the
reason it follows that course. And the DNR’s survey personnel
gathered data and engaged in a rigorous process of analysis to
determine where the actual course of the river was located, over
the 10-year period preceding the establishment of the disputed

32 See Public Hearing, Department of Natural Resources, “In the Matter of
the Proposed New Rules and Regulations Related to the Boundary of the
Garden County State Game Refuge to Be Included in Title 459 of the
Nebraska Administrative Code” (Feb. 10, 2005).

3I1d., vol. I at 5.
3 Id. at 6.

3 1d.

36 Id. at 7.

37§ 37-706(1).
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boundary. In short, the official rulemaking record reflects that
the DNR exercised the authority delegated to it in a manner
consistent with the controlling statutes and the purpose of
those statutes.

The Scofields’ complaint does not allege facts that, if proved,
would be sufficient to carry their burden of showing that the
DNR acted unreasonably, or outside the authority delegated to
it by the Legislature, when it used the Canal to establish the
boundary of the refuge. Accordingly, the district court did not
err in dismissing the Scofields’ first claim for relief.

SUBSTANTIVE DUE PrOCESS CLAIMS

The Scofields also contend that the district court erred
in dismissing their claim that the DNR’s decision violated
their substantive due process rights under the federal and
Nebraska Constitutions.

The federal and Nebraska Constitutions contain similar due
process language, and both provide that no person shall be
deprived of life, liberty, or property without due process of
law.’® Because the due process requirements of Nebraska’s
Constitution are similar to those of the federal Constitution, we
apply the same analysis to the Scofields’ state and federal con-
stitutional claims.*

The Scofields first claim that their substantive due process
rights have been violated because the regulations at issue “go
too far,” thus destroying the value of their property to such
an extent that the regulations have the same effect as a taking
by eminent domain. In presenting this claim, the Scofields are
apparently relying on language found in this court’s decision in
Whitehead Oil Co. v. City of Lincoln.* In Whitehead Oil Co., we
cited the 11th Circuit case of Eide v. Sarasota County,*" which
identified various types of challenges a landowner could bring
against the State. The 11th Circuit in Eide characterized one

3 U.S. Const. amend. XIV, § 1; Neb. Const. art. I, § 3.
% See Hamit v. Hamit, 271 Neb. 659, 715 N.W.2d 512 (2006).

40 Whitehead Oil Co. v. City of Lincoln, 245 Neb. 680, 515 N.W.2d 401
(1994).

4 Eide v. Sarasota County, 908 F.2d 716 (11th Cir. 1990).
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of these challenges as a “due process takings” claim,** which
apparently is what the Scofields are asserting here. The court
in Eide explained that this type of claim can be brought by the
plaintiff when “the application of the regulation goes so far and
destroys the value of his or her property to such an extent that it
has the same effect as a taking by eminent domain.”*

However, after our decision in Whitehead Oil Co., and
approximately 7 years after deciding Eide, the 11th Circuit, in
Villas of Lake Jackson, Ltd. v. Leon County,* concluded that two
U.S. Supreme Court cases, First Lutheran Church v. Los Angeles
County® and Lucas v. South Carolina Coastal Council,*® refuted
the notion of due process as an independent ground for a tak-
ings claim. The 11th Circuit concluded that those U.S. Supreme
Court cases, when read together, “firmly place all the consti-
tutional constraints on regulatory takings recognized by this
Court under the Takings Clause alone.”*” The court definitively
stated, “There is no independent ‘substantive due process taking’
cause of action. The only substantive due process claim is for
arbitrary and capricious conduct.”*® Stated differently, the court
determined that the only available substantive due process claim
in this context is one that alleges that the regulation is arbitrary
and capricious.

[9] We agree with the 11th Circuit’s analysis and conclusion
in this regard. Accordingly, we now conclude that when a party
alleges that a regulation “goes too far,” as the Scofields have
done here, such a claim should be analyzed under the Takings
Clause of the Fifth Amendment and not under principles of
substantive due process. To the extent Whitehead Oil Co. can be

4 Id. at 720.
 Id. at 721.
* Villas of Lake Jackson, Ltd. v. Leon County, 121 F.3d 610 (11th Cir. 1997).

4 First Lutheran Church v. Los Angeles County, 482 U.S. 304, 107 S. Ct.
2378, 96 L. Ed. 2d 250 (1987).

4 Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 112 S. Ct. 2886,
120 L. Ed. 2d 798 (1992).

7 Villas of Lake Jackson, Ltd., supra note 44, 121 F.3d at 613.
“® Id. at 612.

'



230 276 NEBRASKA REPORTS

read as creating a “due process takings” claim, it is disapproved.
Accordingly, the district court properly dismissed the Scofields’
claim that their substantive due process rights were violated
because the regulations “go too far.”

[10] The Scofields also allege that their substantive due proc-
ess rights have been violated because the regulations, insofar
as they use the Canal to establish the boundary for the refuge,
are arbitrary, capricious, and not based on any legitimate state
interest. To establish a substantive due process violation, the
government’s land-use regulation must be “‘“clearly arbitrary
and unreasonable, having no substantial relation to the public
health, safety, morals, or general welfare.”””#

Because the Scofields’ substantive due process claim was dis-
missed for failure to state a claim, the key inquiry in our analysis
is simply whether the facts, as pled in the Scofields’ complaint,
sufficiently allege an arbitrary and capricious act. The Scofields
argue that they have met this standard. In particular, the Scofields
point to their complaint wherein they allege that the regulations,
“to the extent they utilize the shoreline banks of the [Canal] to
establish the boundaries of the . . . Refuge, are arbitrary and
capricious, are so egregious and irrational as to exceed standards
of inadvertence and mere errors of law, and do not substantially
advance a legitimate state purpose.”

But this assertion by the Scofields is merely a legal conclu-
sion, and we are free to ignore sweeping legal conclusions that
are cast in the form of factual allegations.® More to the point,
as already discussed above, the regulations using the Canal to
establish the refuge boundary are consistent with the applicable
statutory requirements.

Because we have already determined that the regulations using
the Canal to establish the refuge boundary are consistent with
the applicable statutes, and because the Scofields do not take
issue with the statutes themselves, the Scofields cannot prove

4 Whitehead Oil Co., supra note 40, 245 Neb. at 688, 515 N.W.2d at 408,
quoting Euclid v. Ambler Co., 272 U.S. 365, 47 S. Ct. 114, 71 L. Ed. 303
(1926). See, also, Villas of Lake Jackson, Ltd., supra note 44.

0 See Kellogg v. Nebraska Dept. of Corr. Servs., 269 Neb. 40, 690 N.W.2d 574
(2005).
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a set of facts in support of their substantive due process claims
that would entitle them to relief. Therefore, the district court did
not err in dismissing their substantive due process claim.

UnLawruL TAKING WITHOUT JUST COMPENSATION

The Scofields next argue that the district court erred in dis-
missing their claim that the regulations effected an unlawful
taking of their property without just compensation in violation
of the Nebraska and U.S. Constitutions.

The Nebraska Constitution provides that the “property of
no person shall be taken or damaged for public use with-
out just compensation.””! The 5th Amendment to the federal
Constitution, made applicable to the states through the 14th
Amendment, provides: “[NJor shall private property be taken
for public use, without just compensation.”>> Nebraska’s con-
stitutional right to just compensation includes compensation
for damages occasioned in the exercise of eminent domain and,
therefore, is broader than the federal right, which is limited only
to compensation for a taking.”® We have noted, however, that
notwithstanding the difference between the federal and state
Constitutions, we have analyzed the state constitutional issue of
whether there has been a regulatory taking or damage for a pub-
lic use by treating federal constitutional case law and our state
constitutional case law as coterminous.**

The U.S. Supreme Court in Lingle v. Chevron U.S.A. Inc.>
clarified the law surrounding regulatory takings claims and pro-
vided a framework under which such claims are to be addressed.
The Court identified two types of regulatory actions that con-
stitute categorical or per se takings: “First, where government
requires an owner to suffer a permanent physical invasion of her

I Neb. Const. art. I, § 21.

2 U.S. Const. amend. V. See Penn Central Transp. Co. v. New York City, 438
U.S. 104, 98 S. Ct. 2646, 57 L. Ed. 2d 631 (1978).

3 Strom v. City of Oakland, 255 Neb. 210, 583 N.W.2d 311 (1998).
% d.

55 Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 125 S. Ct. 2074, 161 L. Ed. 2d
876 (2005).
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property—however minor—it must provide just compensation.”
Compensation is required for physical takings “however mini-
mal the economic costs [they] entail[],” because they “eviscer-
ate[] the owner’s right to exclude others from entering and using
her property—perhaps the most fundamental of all property
interests.”” The “second categorical rule applies to regulations
that completely deprive an owner of ‘all economically beneficial
us[e]” of her property.”® The complete elimination of a proper-
ty’s value is the determinative factor in this category because the
total deprivation of beneficial use is, from the landowner’s point
of view, the equivalent of a physical appropriation.”

[11] The Court in Lingle stated that outside these two rela-
tively narrow categories, and the special context of land-use
exactions, regulatory takings challenges are governed by the
standards set forth in Penn Central Transp. Co. v. New York City
(Penn Central).®® Thus, under a Penn Central inquiry, relief is
possible from a regulatory taking which does not deprive the
owner of all economic use of the property. The standards set
forth in Penn Central are designed to allow careful examina-
tion and weighing of all relevant circumstances.®’ The Court
in Lingle explained that the “[p]rimary” Penn Central factors
included “‘[t]he economic impact of the regulation on the claim-
ant and, particularly, the extent to which the regulation has inter-
fered with distinct investment-backed expectations.’”®* Another
relevant factor in discerning whether a taking has occurred is the
“‘character of the governmental action’—for instance whether
it amounts to a physical invasion or instead merely affects
property interests through ‘some public program adjusting the

W

6 Id. at 538. See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S.
419, 102 S. Ct. 3164, 73 L. Ed. 2d 868 (1982).

57 Lingle, supra note 55, 544 U.S. at 539.
8 Id., 544 U.S. at 538 (quoting Lucas, supra note 46).

% Lingle, supra note 55.

80 Penn Central, supra note 52.

1 Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency,
535 U.S. 302, 122 S. Ct. 1465, 152 L. Ed. 2d 517 (2002).

62 Lingle, supra note 55, 544 U.S. at 538-39.
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benefits and burdens of economic life to promote the common
good.”” The Penn Central analysis turns in large part, albeit
not exclusively, upon the magnitude of a regulation’s economic
impact and the degree to which it interferes with legitimate
property interests.*

In the present case, the Scofields do not allege that the DNR
has effected any permanent physical invasion of their property.
Nor do they allege that all economically beneficial use of their
property has been taken as a result of the regulations at issue.
Thus, in order for their takings claims to survive the DNR’s
motion to dismiss, they must have sufficiently alleged in their
complaint that, despite neither permanent physical invasion of
their property nor a complete deprivation of all the economically
beneficial use of their property, they are nevertheless entitled to
compensation based upon the factors discussed in Penn Central.
In light of the allegations presented in the Scofields’ complaint,
and because we must accept as true all facts which are well pled
and the proper and reasonable inferences of law and fact which
may be drawn therefrom,% we conclude that the Scofields have,
at least, stated a claim under the Penn Central factors.

The district court, in granting the DNR’s motion to dismiss,
found that because the Scofields do not have property rights in
wild game on their land, the prohibition on hunting as a result
of their land’s being designated as a refuge did not constitute
an unconstitutional taking. The court was correct in that “there
is no property right generally in wild game, for the ownership
therein is lodged in the state.”® However, the court incorrectly
construed the allegations raised in the Scofields’ complaint. As
noted by the Scofields in their brief, “it is not the right in the
wild game or the right to hunt”® for which they are seeking
compensation. Rather, they are seeking compensation for the

0 Id., 544 U.S. at 539.

% Lingle, supra note 55.

% See Kanne v. Visa U.S.A., 272 Neb. 489, 723 N.W.2d 293 (2006).
% Bauer, supra note 6, 138 Neb. at 443, 293 N.W. at 285.

%7 Brief for appellants at 29.
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deprivation of their “right to make economically viable use of
their property.”®

[12] In this regard, we have held that *“‘[t]he right to full and
free use and enjoyment of one’s property in a manner and for
such purposes as the owner may choose, so long as it is not for
the maintenance of a nuisance or injurious to others, is a privi-
lege protected by law.””® And in their complaint, the Scofields
alleged, among other things, that the regulations have “signifi-
cantly denied [them] their enjoyment and beneficial (or econom-
ically viable) use of a portion of [their] [p]roperty.” Furthermore,
the Scofields claimed that the regulations have “deprived [them]
of recreational income” and have “resulted in a diminishment of
the fair market value of such property.”

The question at this point is not whether the Scofields will
be able to prove these allegations sufficiently to establish a
taking, as we do not test the claim’s substantive merits under
§ 6-1112(b)(6). Assuming that these allegations are true, and
construing them in the light most favorable to the Scofields, we
find that the Scofields have stated a claim for relief under a Penn
Central theory of recovery.

DistricT CoURT’s RELIANCE ON PRIOR CASES

In their final assignment of error, the Scofields argue that
the district court, in dismissing their complaint, erred in relying
upon factual findings that the court had made in a consolidated
opinion of two prior cases. On this note, the Scofields claim that
the court’s prior decisions “should not have been used to collat-
erally estop [them] from litigating any of [the] issues or claims
raised in this case.””

The Scofields’ argument is without merit. In granting the
DNR’s motion to dismiss, the court did not apply principles of
collateral estoppel, nor did the court improperly rely upon any
factual findings that it had made in a separate case. Rather, as we
read the court’s opinion, by referencing language from a prior
decision, the court was simply iterating legal conclusions that

% Id. (emphasis omitted).
9 State v. Champoux, 252 Neb. 769, 778, 566 N.W.2d 763, 769 (1997).
70 Brief for appellants at 33.
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it had previously reached. The court’s decision explained and
quoted its prior reasoning and conclusions. And in the court’s
view, the legal reasoning used to reach that conclusion was
equally applicable to the Scofields’ case.

Simply stated, the district court was explaining its legal basis
for reaching its decision in the present case by applying the
same legal reasoning it had used in a prior decision, and citing
that decision. This was, as a practical matter, no different from
our citation to previous decisions in this opinion, where those
decisions contain reasoning that is helpful to our analysis of
this case. In other words, we disagree with the Scofields’ inter-
pretation of the district court’s decision and do not find that the
district court erred in citing one of its own decisions.

And in any event, as is evident from the above discussion,
we have analyzed each of the Scofields’ claims for relief and
have reached our own conclusions independently of any decision
made by the district court. Accordingly, this assignment of error
is without merit.

CONCLUSION
While the district court correctly concluded that the DNR did
not exceed its authority in using the Canal to establish the bound-
ary of the refuge, and correctly dismissed the Scofields’ due
process claims, the court erred in concluding that the Scofields
did not state a claim for relief, insofar as they alleged that the
boundary effected a taking without just compensation, pursuant
to Penn Central.”" The judgment of the court is reversed, and
the cause remanded to the district court for further proceedings
regarding the Scofields’ Penn Central claim for relief.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

' Penn Central, supra note 52.
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MicHAEL E. STACY, APPELLANT, V. GREAT LLAKES
AGRI MARKETING, INC., APPELLEE.
753 N.w.2d 785

Filed July 25, 2008. No. S-07-1000.

Workers’ Compensation: Appeal and Error. Pursuant to Neb. Rev. Stat. § 48-185
(Reissue 2004), an appellate court may modify, reverse, or set aside a Workers’
Compensation Court decision only when (1) the compensation court acted without
or in excess of its powers; (2) the judgment, order, or award was procured by
fraud; (3) there is not sufficient competent evidence in the record to warrant the
making of the order, judgment, or award; or (4) the findings of fact by the com-
pensation court do not support the order or award.

___:__.In determining whether to affirm, modify, reverse, or set aside a judg-
ment of the Workers’ Compensation Court review panel, a higher appellate court
reviews the findings of fact of the single judge who conducted the original hear-
ing; the findings of fact of the single judge will not be disturbed on appeal unless
clearly wrong.

Workers’ Compensation: Expert Witnesses. Although medical restrictions or
impairment ratings are relevant to a workers’ compensation claimant’s disability,
the trial judge is not limited to expert testimony to determine the degree of dis-
ability, but instead may rely on the testimony of the claimant.

Workers’ Compensation. The test for determining whether a disability is to a
scheduled member or to the body as a whole is the location of the residual impair-
ment, not the situs of the injury.

Workers’ Compensation: Proof. In order to recover under the Nebraska Workers’
Compensation Act, a claimant has the burden of proving by a preponderance of the
evidence that an accident or occupational disease arising out of and occurring in
the course of employment proximately caused an injury which resulted in disability
compensable under the act.

Proximate Cause: Words and Phrases. A proximate cause is a cause that pro-
duces a result in a natural and continuous sequence and without which the result
would not have occurred.

Workers’ Compensation. In workers’ compensation cases, a distinction must be
observed between causation rules affecting the primary injury and causation rules
that determine how far the range of compensable consequences is carried, once the
primary injury is causally connected with the employment.

Workers’ Compensation: Words and Phrases. When the question is whether
compensability should be extended to a subsequent injury or aggravation related in
some way to the primary injury, the rules that come into play are essentially based
upon the concepts of “direct and natural results.”

Proximate Cause. A cause of an injury may be a proximate cause, notwithstand-
ing that it acted through successive instruments of a series of events, if the instru-
ments or events were combined in one continuous chain through which the force
of the cause operated to produce the disaster.
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Workers’ Compensation. A determination as to whether an injured worker has
had a loss of earning power is a question of fact to be determined by the Workers’
Compensation Court.

____. While the inquiry into loss of earning power includes an employee’s abil-
ity to obtain employment generally, neither the single judge of the Workers’
Compensation Court nor the vocational rehabilitation specialist should be expected
to disregard a job that an employee actually has.

___. Permanent total disability benefits are not generally available for a single
scheduled member injury.

Workers’ Compensation: Time. The date of maximum medical improvement for
purposes of ending a workers’ compensation claimant’s temporary disability is the
date upon which the claimant has attained maximum medical recovery from all of
the injuries sustained in a particular compensable accident.

: . A workers’ compensation claimant has not reached maximum medical
improvement until all the injuries resulting from an accident have reached maxi-
mum medical healing.

Workers’ Compensation. Generally, whether a workers’ compensation claimant
has reached maximum medical improvement is a question of fact.

____. Vocational rehabilitation benefits are properly awarded when an injured
employee is unable to return to the work for which he or she has previous training
or experience.

____. Whether an injured worker is entitled to vocational rehabilitation is ordinar-
ily a question of fact to be determined by the Workers’ Compensation Court.

. Vocational rehabilitation training that could lead to employment in another
career field is not available, pursuant to Neb. Rev. Stat. § 48-162.01(3) (Cum.
Supp. 2006), unless a new job with the same employer is unlikely to result in suit-
able employment for the injured employee.

Workers’ Compensation: Penalties and Forfeitures. To avoid the penalty pro-
vided for in Neb. Rev. Stat. § 48-125 (Cum. Supp. 2006), an employer need not
prevail in the employee’s claim—it simply must have an actual basis in law or fact
for disputing the claim and refusing compensation.

Workers’ Compensation: Claims. A reasonable controversy under Neb. Rev.
Stat. § 48-125 (Cum. Supp. 2006) may exist if the properly adduced evidence
would support reasonable but opposite conclusions by the Workers’ Compensation
Court concerning an aspect of an employee’s claim for workers’ compensation,
which conclusions affect allowance or rejection of an employee’s claim, in whole
or in part.

Workers’ Compensation: Attorney Fees. Whether a reasonable controversy exists
under Neb. Rev. Stat. § 48-125 (Cum. Supp. 2006) is a question of fact.

___. If an employee files an application for a review before the compensa-
tion court of an award by a judge of the compensation court when the amount of
compensation due is disputed, and obtains an increase in the amount of such award,
the compensation court may allow the employee a reasonable attorney fee to be
taxed as costs against the employer for such review.
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23. Workers’ Compensation. Where the issue of a credit against the award is not
decided by the single judge of the Workers’ Compensation Court, the defendant is
still entitled to receive credit for payments already made.

Appeal from the Workers” Compensation Court. Affirmed.

Jeffry D. Patterson, of Bartle & Geier Law Firm, for
appellant.

D. Steven Leininger and Sonya K. Koperski, of Leininger,
Smith, Johnson, Baack, Placzek & Allen, for appellee.

Heavican, C.J., WRiGHT, CoONNOLLY, GERRARD, STEPHAN,
McCorMAcK, and MILLER-LERMAN, JJ.

GERRARD, J.

Michael E. Stacy was employed by Great Lakes Agri
Marketing, Inc., doing business as Bridgeport Tractor, when
he sustained an injury in the course of and arising out of his
employment. Specifically, Stacy was removing a part from a
tractor when a piece of metal struck him near the right knee,
causing a nondisplaced fracture of his medial condyle. Stacy
developed deep vein thrombosis in his right leg, and it is not
disputed that Stacy requires anticoagulation therapy for the
foreseeable future. The primary issue presented in this workers’
compensation appeal is whether the diagnosis of a complex pain
disorder in Stacy’s right leg, or his need to take anticoagulant
medications, has resulted in an injury to his body as a whole
instead of to a scheduled member. Because the evidence is suf-
ficient to support the Workers’ Compensation Court’s finding of
a scheduled member injury, we affirm its judgment.

BACKGROUND

Stacy’s Work HisTory
Stacy graduated from high school in 1983 and joined the
Marine Corps. He served 4 years as a combat engineer, doing
construction work and demolitions. After he was honorably
discharged, Stacy and his wife had a flooring business in
Chadron, Nebraska, installing carpet, tile, vinyl, and lami-
nate flooring.
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Stacy and his wife moved to the area of Bridgeport, Nebraska,
in January 2004 and planned to continue in the flooring business.
But they needed additional income, so Stacy obtained the job at
which he was injured. Stacy’s primary duties involved removing
tractor parts and cleaning them for resale. Stacy was injured on
July 21 while using a sledge hammer to remove a broken axle,
when a piece of metal flew off the tractor and hit him in the leg
below the right knee.

MEDbIcAL EVIDENCE

About 3 weeks after the accident, Stacy was still suffering
from swelling in his right leg. He was admitted to the hospi-
tal, and blood clotting was discovered, which was treated with
heparin, Coumadin, and compression hose. In September 2004,
Stacy began to suffer from “hypersensitivity” in his leg. Stacy
testified that

[blefore it was just the swelling and kind of stiffness and
that, and it — it started getting so it was like needles. I
don’t know how to really explain it, what I’ve tried to say
before is, like when you’ve been out in the cold and your
hands get really, really cold out in the wintertime and you
come inside and stick your hands under hot water, that
instant — feels like a bunch of little needles stickin’ in
your leg. And that’s what my leg started to feel like.

In late September 2004, Stacy’s treating orthopedic surgeon,
Dr. Bryan Scheer, diagnosed Stacy with reflex sympathetic dys-
trophy (RSD), which can be briefly described as an excessive or
abnormal response of the sympathetic nervous system following
an injury." On October 27, Scheer released Stacy to sedentary
work, but not to drive, stand on the job, or “other activity.”

Stacy was evaluated at the Mayo Clinic Vascular Center in
January 2005 by Dr. Mark Costopoulos. Costopoulos found
evidence of both chronic and acute deep vein thrombosis in the
right leg and, at the least, postphlebitic syndrome in the right
leg. Costopoulos prescribed prescription-strength compression
hose and continued Coumadin anticoagulation therapy. And

! See, generally, Taber’s Cyclopedic Medical Dictionary (18th ed. 1997); The
Merck Manual of Diagnosis and Therapy (16th ed. 1992).
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Costopoulos concluded that Stacy “will need lifelong Coumadin
anticoagulation for this problem for as long as he can take the
medication relatively safely and reliably.” Costopoulos noted
that workers’ compensation case evaluations were not performed
at the Mayo Clinic, so Stacy’s “return to work evaluation” was
deferred to Stacy’s primary care physician and workers’ com-
pensation insurer.

Back in Nebraska, on June 27, 2005, Scheer observed “an
atrophic leg that is very dysthetic and painful.” Scheer also
observed “some skin color changes” and that Stacy’s calf was
“tender and very small when compared to the opposite side.”
Scheer reported that Stacy and his wife asked Scheer to con-
sider amputation of Stacy’s right leg. Scheer encouraged pain
management techniques, but concluded Stacy’s prognosis was
“poor.” Scheer “withheld any issues regarding [maximum medi-
cal improvement] at this point.” In August 2005, Scheer directed
Stacy to remain off work until further notice, based on a repre-
sentation from either Stacy or Stacy’s wife that Stacy was physi-
cally unable to work.

Dr. Bruce Lockwood evaluated Stacy in September 2005.
Lockwood is board certified in physical medicine and rehabili-
tation, and in electrodiagnostic medicine. After the September
examination, Lockwood did not believe Stacy was at maxi-
mum medical improvement, although ‘“ascertaining that time
is exceedingly difficult.” Lockwood testified that “a reasonable
diagnosis at the time would have been a tibial nerve injury
causing the innervation in the muscles that it innervated.”
Lockwood thought there was “probably” also a perineal nerve
injury, and Lockwood thought “there was an issue address-
ing, which wasn’t firm in [Lockwood’s] mind, whether or not
[Stacy] had CRPS type I or RSD.” Lockwood explained that
CRPS was “chronic regional pain syndrome” and that CRPS
type I described, essentially, RSD. But Lockwood did not final-
ize that diagnosis. Lockwood also noted a deep vein thrombosis
in Stacy’s right leg, with probable postphlebitic syndrome, and
said Stacy would need anticoagulation treatment for the foresee-
able future.

At a followup discussion on November 16, 2005, Lockwood
discussed with Stacy, “very candidly,” that Lockwood had
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concerns about noncompliant behavior. Lockwood did not con-
duct another physical examination. Lockwood’s notes indicate
that Stacy was resistant to an electromyogram because Stacy’s
previous electromyogram, at the Mayo Clinic, had been painful.
Lockwood was unable to contact Stacy after November 16 and
pronounced him at maximum medical improvement. Lockwood
concluded Stacy was being noncompliant and stated that “[i]n
light of what would appear to be consistent and repeated
noncompliant behavior, it would appear as though he is at
maximum medical improvement, based on the information made
available to [Lockwood].” Lockwood also assigned an impair-
ment rating, based on an RSD diagnosis, of 9-percent impair-
ment to the body as a whole. But Lockwood altered that rating
in response to a request from Stacy’s case manager. Lockwood
noted, in his letter to the case manager, that “[i]t would appear
as though [the case manager is] asking [Lockwood] to convert
the 9% whole person impairment to an extremity impairment.”
He converted the rating to a 22- or 23-percent lower extrem-
ity impairment.

Lockwood testified that there was no indication Stacy’s acci-
dent resulted in physical injury other than to his right leg and
that “[w]ith reluctance,” he had given Stacy an impairment
rating. Lockwood later withdrew his impairment rating at his
deposition, because although he “was asked to do it” and gave
his best effort, he did not “think that’s reasonable to stand by.”
Lockwood testified that there was no physical injury to Stacy’s
body other than to his right leg and that he was not “comfort-
able” diagnosing Stacy with a physical injury to his sympathetic
nervous system. However, Lockwood opined that if Stacy had
a “sympathetic or an RSD situation,” such an injury would be
classified as an extremity injury.

On December 2, 2005, Scheer wrote Bridgeport Tractor’s
workers’ compensation insurer, stating that Stacy “is request-
ing he be placed at [maximum medical improvement] which
I think is reasonable.” In a letter dated December 29, 2005,
Scheer opined that Stacy’s deep vein thrombosis, “his chronic
lower extremity pain, his complex regional pain syndrome, and
his medial condyle fracture are, within a reasonable degree of
medical certainty, related to his injury.” Scheer opined that Stacy
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would need future medical care for chronic pain and the poor
function of his right leg. Scheer rated Stacy’s right leg as 100-
percent impaired and opined that although it would be difficult
to assess Stacy’s permanent work restrictions, Scheer thought
Stacy would
have little use of his right lower extremity, including vigor-
ous labor, heavy lifting, ladders, etc., but he should be able
to be retrained in another profession. Also, his anticoagula-
tion therapy and his weakness would limit it, as well as his
pain syndrome may limit his employment opportunities.

On December 22, 2005, Bridgeport Tractor’s workers’ com-
pensation insurer had informed Stacy, through Stacy’s counsel,
that Stacy had been placed at maximum medical improvement
by Lockwood, with a 22- to 23-percent impairment of the right
lower extremity. A final lump-sum payment for permanent par-
tial disability was made on that basis.

On July 20, 2006, Scheer opined that

transient sedentary activity without prolonged standing
or prolonged sitting is warranted. Certainly, he has a
functional left lower extremity, bilateral upper extrem-
ity and I think he is a very bright man who could be
vocationally rehabilitated to do many tasks, but labor,
heavy lifting, squatting, bending, ladders, repetitive activ-
ity, prolonged standing, prolong [sic] sitting and others
will likely have to be avoided for the foreseeable future if
not permanently.
Scheer had “no doubt” about the diagnosis of RSD.

Dr. Lawrence Lesnak, a Colorado physician, board certified in
physical medicine and rehabilitation, examined Stacy on August
23, 2006. Lesnak found medical evidence to suggest deep vein
thrombosis and postphlebitic syndrome in Stacy’s right leg.
Lesnak found “no indication whatsoever” that Stacy had RSD,
also known as CRPS type 1. Instead, Lesnak diagnosed Stacy
with causalgia, also known as CRPS type II. Causalgia is briefly
described as intense burning pain accompanied by trophic skin
changes, due to injury of nerve fibers.? Lesnak opined that

2 See, generally, Taber’s Cyclopedic Medical Dictionary, supra note 1; The
Merck Manual of Diagnosis and Therapy, supra note 1.
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Stacy’s symptoms were not ‘“‘sympathetically mediated” and
“in all likelihood are something strictly from this post phlebitic
syndrome.” Lesnak found that Stacy was at maximum medical
improvement and assigned a 20-percent lower extremity impair-
ment. Lesnak found no condition that involved Stacy’s body as
a whole, or any extremities other than his right leg.

When asked whether he disagreed that Stacy would require
lifetime anticoagulation therapy, Lesnak said that it was “not
a typical recommendation for someone who has had a sin-
gle episode of deep venous thrombosis.” But Lesnak did not
have an opinion on whether lifetime anticoagulation therapy
was required. Lesnak’s impairment rating for Stacy’s leg did
not include causalgia or lifetime Coumadin treatment, because
Lesnak concluded that “the post phlebitic syndrome was the
ratable condition, not the causalgia.” Lesnak conceded that
revised American Medical Association guidelines might provide
a basis for a “rating in and of itself for anticoagulation.” But
Lesnak believed that “if you rate post phlebitic syndrome, then
you’re basically double dipping if you rate Coumadin usage.”
Lesnak conceded that if Stacy continues on Coumadin treat-
ment, he would need to avoid occupations that involved trauma
to the body.

Stacy testified at trial that he still felt constant pain in his
right leg and a shooting pain when he put weight on his right
foot. Stacy explained that he could not squat, lift, or kneel with
his right leg. He said that his walking pace had slowed consid-
erably, he was unable to walk over rough surfaces, and he had
difficulty even on smooth surfaces. Stacy said he could not get
up without using a cane and could climb stairs only with a cane
and handrail.

VOCATIONAL EVIDENCE

In November 2004, Stacy and David DeFoe, Bridgeport
Tractor’s store manager, began discussing the possibility of
Stacy’s returning to work. DeFoe told Stacy that transportation
would be arranged for him. Stacy said he was told he would be
assigned to use a computer to make “a map of the tractor place.
Of where the tractors and parts were, in what area.” Stacy said
he was told that nothing else was planned and that he “could sit
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back on the couch and read a book or whatever.” But Stacy testi-
fied that he was unable to return to work at that time.

DeFoe described the job as researching part numbers and
proofreading a catalog that the company was preparing to print.
DeFoe said that at the time, the position did not exist, but there
had been previous discussion in the management group about
creating a full-time position to do the research. DeFoe said the
job was needed by the company and still was needed at the time
of trial. And in November 2005, Stacy was offered a job that
DeFoe said was essentially the same job, but expanded beyond
the catalog to encompass the company’s entire inventory of used
parts. The job was being held for Stacy and, in the meantime,
had been filled with other employees at different stores.

Stacy testified that before his injury, his intent had been to
work at Bridgeport Tractor only until he could get his flooring
business reestablished. But after his injury, he could no longer
perform the physical tasks that would be required in the floor-
ing business, because he could no longer lift or kneel, or work
with knives because of his anticoagulant regimen. Stacy said he
would like to get back into the work force, but needed profes-
sional help because he could no longer do the kind of work he
had done before.

Stacy testified that he had no computer training or experience,
except that he had a computer at home that he used to “play
Solitaire” and read e-mail. In Stacy and his wife’s flooring busi-
ness, Stacy’s wife had used a computer for bookkeeping, but
Stacy did not use the computer. Stacy also testified that he did
not like computers and did not want to work with a computer.
He explained, “I like to do things, where I can see something
accomplished. I can’t — I can’t comprehend sittin’ there at a
computer all day long . . . .” He testified that he had been doing
manual labor his whole life and did not “want to go to work
and be miserable” every day at a job he hated. Stacy said he
wanted a job he thought he could succeed at and did not believe
he could succeed at the jobs recommended to him by his voca-
tional counselors.

Laren Roper, an occupational therapist, testified regarding
a jobsite evaluation he performed in November 2004. Roper
opined, based on his examination of the Bridgeport Tractor
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jobsite and his understanding of Stacy’s physical restrictions,
that Stacy could return to work and perform the duties of the
computer job offered by Bridgeport Tractor. But Roper con-
ceded that he was not a vocational specialist and did not deter-
mine whether the job was suitable for Stacy based on Stacy’s
education and aptitude.

Ronald Schmidt, the Workers” Compensation Court-appointed
vocational rehabilitation counselor, evaluated Stacy’s loss of
earning power. Schmidt considered Stacy’s work restrictions and
surveyed the relevant labor market, but “was unable to identify
any employment opportunities in . . . Stacy’s geographic area
that were consistent with not only the physical limitations but
his education and vocational background.” Schmidt concluded
that Stacy’s on-the-job injury “eliminated [his] earning capac-
ity.” Schmidt did not evaluate Stacy’s candidacy for vocational
rehabilitation because he concluded, as he had explained in a
previous letter, that due to the job offered by Bridgeport Tractor,
“the development of a vocational rehabilitation plan is not indi-
cated at this time.”

A rebuttal loss of earning power analysis was completed
by Patricia Conway, a rehabilitation specialist, on September
27, 2006. Conway found that Stacy could perform sedentary
jobs and had suffered a 50-percent loss of earning power.
Conway recommended that Stacy either accept the job offered
by Bridgeport Tractor or participate in appropriate vocational
rehabilitation services. However, Conway noted that because
Stacy “had been offered a physically appropriate job with the
employer of injury, . . . it would appear that he is not entitled to
vocational rehabilitation services.”

CoMPENSATION COURT PROCEEDINGS

Trial was had before a single judge of the Workers’
Compensation Court in October 2006. The single judge, rely-
ing on Lockwood’s opinion, found that Stacy was temporarily
totally disabled from the date of the accident until reaching
maximum medical improvement on January 20, 2005. The
single judge found that Stacy’s RSD affected his leg, producing
a scheduled member injury, and that “[w]ith respect to the anti-
coagulation therapy, the Court is not persuaded that it produces
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any limitations in [Stacy] not already produced by the permanent
impairment to [Stacy’s] right leg.” The single judge agreed with
Scheer that Stacy’s right leg was totally impaired.

But the single judge found that because of the available job
with Bridgeport Tractor, Stacy was not entitled to vocational
rehabilitation benefits. The single judge did find that Stacy was
entitled to future medical care as was reasonable and neces-
sary to treat his injury. And finally, the single judge awarded
waiting-time fees based on Bridgeport Tractor’s failure to pay
benefits for approximately 6 weeks after the injury. But the
court found a reasonable controversy to have existed with
respect to the extent of Stacy’s permanent impairment after
his date of maximum medical improvement and did not award
waiting-time penalties or an attorney fee for that period. The
single judge awarded compensation for temporary total dis-
ability, and then for 100-percent permanent loss of a scheduled
member, the right leg.

Stacy filed an application for review. The review panel found
that the single judge’s finding that Stacy suffered a scheduled
member injury to his right leg was not clearly erroneous. The
review panel found little evidence in the record to suggest that
Stacy suffered whole-body consequences from deep vein throm-
bosis or RSD. The review panel affirmed the single judge’s
finding of the date of maximum medical improvement. And the
review panel affirmed the single judge’s refusal to award voca-
tional rehabilitation benefits. Finally, the review panel affirmed
the single judge’s finding of a reasonable controversy regarding
the extent of Stacy’s permanent impairment. Stacy appeals.

ASSIGNMENTS OF ERROR

Stacy assigns, restated, that the Workers” Compensation Court
erred in (1) refusing to award permanent disability benefits based
on injury to the body as a whole, (2) failing to find that Stacy is
entitled to permanent total disability benefits as a matter of law,
(3) finding that Stacy reached maximum medical improvement
on January 20, 2005, (4) not awarding vocational rehabilita-
tion benefits, (5) finding a reasonable controversy regarding
the extent of Stacy’s permanent impairment, and (6) refusing to
award an attorney fee on review.
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STANDARD OF REVIEW

[1,2] Pursuant to Neb. Rev. Stat. § 48-185 (Reissue 2004),
an appellate court may modify, reverse, or set aside a Workers’
Compensation Court decision only when (1) the compensation
court acted without or in excess of its powers; (2) the judgment,
order, or award was procured by fraud; (3) there is not suffi-
cient competent evidence in the record to warrant the making
of the order, judgment, or award; or (4) the findings of fact by
the compensation court do not support the order or award.’ In
determining whether to affirm, modify, reverse, or set aside a
judgment of the Workers’ Compensation Court review panel,
a higher appellate court reviews the findings of fact of the
single judge who conducted the original hearing; the findings of
fact of the single judge will not be disturbed on appeal unless
clearly wrong.*

ANALYSIS

INJurY TO BODY AS A WHOLE

In support of his first assignment of error, Stacy argues that
his diagnosed medical conditions—deep vein thrombosis and
RSD—should have been found by the compensation court to
result in injury to his body as a whole. Stacy argues that although
his initial injury was to a scheduled member, the resulting condi-
tions impair his body as a whole. But the medical evidence in
the record does not support Stacy’s argument.

[3] Stacy begins by arguing, based on the medical evidence
and his own testimony, that his deep vein thrombosis affected his
entire circulatory system, not just his right leg. Although medi-
cal restrictions or impairment ratings are relevant to a workers’
compensation claimant’s disability, the trial judge is not limited
to expert testimony to determine the degree of disability, but
instead may rely on the testimony of the claimant.’ But here,
none of the medical experts whose testimony was presented to
the single judge opined that Stacy had suffered a whole body

3 Lowe v. Drivers Mgmt., Inc., 274 Neb. 732, 743 N.W.2d 82 (2007).
4 Vega v. lowa Beef Processors, 270 Neb. 255, 699 N.W.2d 407 (2005).

5> See Frauendorfer v. Lindsay Mfg. Co., 263 Neb. 237, 639 N.W.2d 125
(2002).
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impairment. Nor did Stacy’s own testimony establish any whole
body impairment caused by his deep vein thrombosis.

[4] The test for determining whether a disability is to a
scheduled member or to the body as a whole is the location
of the residual impairment, not the situs of the injury.® In the
absence of evidence establishing that Stacy’s deep vein throm-
bosis caused impairment to the body as a whole, we cannot
say that it was clearly wrong for the single judge to find that
Stacy’s deep vein thrombosis was compensable as an aspect of
his scheduled member injury.’

Stacy calls particular attention to his need for anticoagulant
therapy and argues that the effect of his anticoagulant regimen
is, in effect, a whole body impairment. He argues that “acquired
thrombotic disorder,” resulting from anticoagulant therapy, is a
diagnosable condition.® That may be, but there is no evidence
establishing that diagnosis here, or any resulting impairment of
Stacy’s body as a whole.

[5-7] In order to recover under the Nebraska Workers’
Compensation Act,” a claimant has the burden of proving by a
preponderance of the evidence that an accident or occupational
disease arising out of and occurring in the course of employ-
ment proximately caused an injury which resulted in disability
compensable under the act.'” A proximate cause is a cause that
produces a result in a natural and continuous sequence and
without which the result would not have occurred.!' In workers’
compensation cases, a distinction must be observed between
causation rules affecting the primary injury and causation rules
that determine how far the range of compensable consequences

6 Ideen v. American Signature Graphics, 257 Neb. 82, 595 N.W.2d 233
(1999).

7 See id.
8 Brief for appellant at 20.

 Neb. Rev. Stat. §§ 48-101 to 48-1,117 (Reissue 2004, Cum. Supp. 2006 &
Supp. 2007).

10 Sweeney v. Kerstens & Lee, Inc., 268 Neb. 752, 688 N.W.2d 350 (2004).
" Id.
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is carried, once the primary injury is causally connected with
the employment.!?

[8,9] When the question is whether compensability should
be extended to a subsequent injury or aggravation related in
some way to the primary injury, the rules that come into play
are essentially based upon the concepts of “direct and natural
results.”® A cause of an injury may be a proximate cause, not-
withstanding that it acted through successive instruments of a
series of events, if the instruments or events were combined in
one continuous chain through which the force of the cause oper-
ated to produce the disaster.'*

We recognize that several courts have, in determining the
extent of a claimant’s impairment and disability, considered the
effects of medication necessary to treat a compensable condi-
tion."> There is no reason, under the causation principles set
forth above, why the effects of medical treatment could not be a
direct and natural result of a compensable injury. But the record
before us in this case does not evidence any such effects, to the
extent necessary to establish as a matter of law that Stacy has
suffered a whole body impairment. As the single judge noted,
the requirement that Stacy avoid a risk of trauma is subsumed in
the other work restrictions imposed by his deep vein thrombosis
and RSD. And more importantly, neither the medical testimony
nor Stacy’s own testimony established an impairment to the
body as a whole.

Stacy next argues that his RSD is a disease of the entire ner-
vous system, not just his right leg. He contends that “both of
[Bridgeport Tractor’s] experts agreed that [RSD] is a condition
impairing the sympathetic nervous system.”!® But the expert

2 Jd.
B d.
.

15 See, e.g., Anderson v. Harper’s Inc., 143 Idaho 193, 141 P.3d 1062 (2006);
Averill v. Dreher-Holloway, 134 N.H. 469, 593 A.2d 1149 (1991); Flannery
v. Nassau County Police Dept., 26 A.D.3d 678, 809 N.Y.S.2d 652 (2006);
Hulshouser v. Texas Workers Comp. Ins. Fund, 139 S.W.3d 789 (Tex. App.
2004).

16 Brief for appellant at 22.
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testimony presented to the single judge does not support that
construction. While Lockwood testified that RSD can spread,
there was no evidence that Stacy’s RSD has actually impaired
any part of his body other than his right leg. Courts in other
jurisdictions have found evidence, in some cases, that RSD has
caused impairment to a claimant’s body as a whole.!” But such
decisions have been based on evidence showing that those claim-
ants’ RSD had spread beyond a particular scheduled member.'
None of that authority supports Stacy’s contention that RSD, as
a matter of law, necessarily produces whole body impairment.
And the evidence adduced here does not prove, as a matter of
law, that Stacy suffers from whole body impairment.

The medical conditions affecting Stacy are complex and may
involve “injury” to his circulatory and central nervous systems,
but, as previously noted, it is the location of the impairment, not
the injury, that determines whether a claimant’s impairment is to
a scheduled member or to the body as a whole.!” And while the
basic principles of causation on which Stacy relies are sound,
the evidence here is sufficient to support the single judge’s deter-
mination that Stacy’s deep vein thrombosis and RSD resulted in
impairment only to a scheduled member. Stacy’s first assign-
ment of error is without merit.

PERMANENT TOTAL DISABILITY BENEFITS
[10] In his second assignment of error, Stacy contends that he
was entitled to permanent total disability benefits as a matter of
law. A determination as to whether an injured worker has had
a loss of earning power is a question of fact to be determined
by the Workers” Compensation Court.?® Stacy takes issue with
Conway’s and Schmidt’s assessments of Stacy’s loss of earning

'7"See, Barton v. Nevada Poultry Co., 253 Towa 285, 110 N.W.2d 660 (1961);
Collins v. Department of Human Services, 529 N.W.2d 627 (Iowa App.
1995); So. Farm Bureau Cas. v. Aguirre, 690 S.W.2d 672 (Tex. App.
1985).

18 See id.

19 See Ideen, supra note 6.

20 Hagelstein v. Swift-Eckrich, 261 Neb. 305, 622 N.W.2d 663 (2001).
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capacity, because those opinions were based, in part, on the
availability of a job for Stacy at Bridgeport Tractor.

[11] This argument does not succeed for two reasons. First, it
was not incorrect to consider the availability of a job at Bridgeport
Tractor in evaluating Stacy’s loss of earning power. While the
inquiry into loss of earning power includes an employee’s ability
to obtain employment generally, neither the single judge nor the
vocational rehabilitation specialist should be expected to disre-
gard a job that an employee actually has.?! And there is no sug-
gestion, in the record or Stacy’s brief, that Bridgeport Tractor’s
offer of employment is not genuine.

[12] But more importantly, Stacy’s claim for permanent total
disability benefits is dependent on the argument, which we
rejected above, that Stacy suffered an injury to the body as a
whole. Permanent total disability benefits are not generally
available for a single scheduled member injury.”> And as dis-
cussed above, the record does not establish that the injury to
Stacy’s right leg resulted in an unusual or extraordinary condi-
tion as to other members or other parts of the body.> Therefore,
Stacy’s second assignment of error is also without merit.

DATE oF MaxiMuM MEDICAL IMPROVEMENT

[13-15] Stacy argues that the single judge erred in relying on
Lockwood’s testimony to set Stacy’s date of maximum medi-
cal improvement as January 20, 2005. The date of maximum
medical improvement for purposes of ending a workers’ com-
pensation claimant’s temporary disability is the date upon which
the claimant has attained maximum medical recovery from all
of the injuries sustained in a particular compensable accident.
A claimant has not reached maximum medical improvement
until all the injuries resulting from an accident have reached
maximum medical healing.* And generally, whether a workers’

2l See Davis v. Goodyear Tire & Rubber Co., 269 Neb. 683, 696 N.W.2d 142
(2005).

22 See § 48-121(3).
23 See Zavala v. ConAgra Beef Co., 265 Neb. 188, 655 N.W.2d 692 (2003).

24 Rodriguez v. Hirschbach Motor Lines, 270 Neb. 757, 707 N.W.2d 232
(2005).
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compensation claimant has reached maximum medical improve-
ment is a question of fact.”

Stacy notes that after examining him in September 2005,
Lockwood was unable to conclude that he was at maximum
medical improvement. But in his November medical report,
Lockwood clearly articulated the basis for his conclusion that
Stacy had reached maximum medical improvement on January
20. Lockwood explained that “[t]o specifically ascertain an
appropriate date of maximum medical improvement is very dif-
ficult, but it would appear as though over the last approximately
10 months his care has been supportive care, i.e., maintenance
care. Thus, a reasonable date in hindsight of maximum medical
improvement would be January 20, 2005.” Lockwood acknowl-
edged that “this is a difficult calculation to make, but again,
based on the information made available to me, this would
appear to be appropriate.”

Stacy notes that Scheer disagreed with Lockwood’s opinion.
But Lockwood explained the basis for his opinion, and the
single judge is entitled to accept the opinion of one expert over
another.”® Stacy did not present evidence of any meaningful
change in his condition that occurred after January 20, 2005.
We cannot say the single judge was clearly wrong in finding
that Stacy had reached maximum medical healing on that date.
Therefore, we find no merit to Stacy’s third assigned error.

VOCATIONAL REHABILITATION BENEFITS
[16,17] Vocational rehabilitation benefits are properly awarded
when an injured employee is unable to return to the work for
which he or she has previous training or experience.”” Whether
an injured worker is entitled to vocational rehabilitation is
ordinarily a question of fact to be determined by the Workers’
Compensation Court.?® Stacy contends that despite the available

% Id.
26 Lowe, supra note 3.

T Hagelstein, supra note 20.

2 Willuhn v. Omaha Box Co., 240 Neb. 571, 483 N.W.2d 130 (1992). See,
also, Green v. Drivers Mgmt., Inc., 263 Neb. 197, 639 N.W.2d 94 (2002);
Cords v. City of Lincoln, 249 Neb. 748, 545 N.W.2d 112 (1996).
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job at Bridgeport Tractor, he should have been awarded voca-
tional rehabilitation benefits.

But both of the vocational rehabilitation specialists whose
opinions were presented to the single judge opined that because
of the Bridgeport Tractor job, vocational rehabilitation services
were not warranted.” And more importantly, Stacy’s argument
is inconsistent with the priorities that the Nebraska Workers’
Compensation Act directs the Workers’ Compensation Court
to use in developing and evaluating a vocational rehabilita-
tion plan. Those priorities are, listed in order from lower to
higher priority:

(a) Return to the previous job with the same employer;
(b) Modification of the previous job with the same
employer;
(c) A new job with the same employer;
(d) A job with a new employer; or
(e) A period of formal training which is designed to lead
to employment in another career field.*
No higher priority may be utilized “unless all lower priorities
have been determined by the vocational rehabilitation coun-
selor and a vocational rehabilitation specialist or judge of the
compensation court to be unlikely to result in suitable employ-
ment for the injured employee that is consistent with the priori-
ties listed.”!

[18] Stacy is seeking vocational rehabilitation training that
could lead him to employment in another career field. The
record demonstrates that Stacy is unable to perform his previous
job with Bridgeport Tractor, even if it were modified. But the
record also demonstrates that a new job at Bridgeport Tractor is
available to Stacy. There is nothing in the record to suggest that
Bridgeport Tractor’s offer of employment is insincere. And the
training Stacy seeks is not available, pursuant to § 48-162.01(3),
unless “[a] new job with the same employer” is “unlikely

% Cf. Davis, supra note 21.
30§ 48-162.01(3).
S Id.
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to result in suitable employment for the injured employee.”?

Stacy’s frustration with his employment opportunities and medi-
cal condition is apparent from the record, and completely under-
standable. But it is clear from the medical evidence that no
amount of vocational rehabilitation can enable Stacy to perform
the kind of work he enjoyed before his accident. And while the
job available at Bridgeport Tractor may not seem ideal, Stacy is
physically capable of performing it, and the Nebraska Workers’
Compensation Act establishes priorities for postinjury employ-
ment that neither this court nor the Workers’” Compensation
Court are at liberty to ignore.

When the requirements of § 48-162.01(3) are considered, the
record supports the single judge’s finding that because a new
job with Bridgeport Tractor was available to Stacy, further voca-
tional rehabilitation services were not warranted. Stacy’s fourth
assignment of error is without merit.

REASONABLE CONTROVERSY

Stacy contends that the single judge erred in finding a rea-
sonable controversy regarding the extent of Stacy’s perma-
nent impairment. Stacy complained to the single judge about
Bridgeport Tractor’s failure to pay indemnity benefits between
December 22, 2005, and July 27, 2006. Stacy contends that
there was no reasonable controversy regarding his entitlement to
benefits, because the medical opinions upon which Bridgeport
Tractor relied were flawed. And § 48-125 authorizes a 50-percent
penalty payment for waiting time involving delinquent payment
of compensation and an attorney fee, where there is no reason-
able controversy regarding an employee’s claim for workers’
compensation benefits.*

[19-21] But to avoid the penalty provided for in § 48-125,
an employer need not prevail in the employee’s claim—it sim-
ply must have an actual basis in law or fact for disputing the

2 1d.

33 See Soto v. State, 269 Neb. 337, 693 N.W.2d 491 (2005), modified on other
grounds 270 Neb. 40, 699 N.W.2d 819.
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claim and refusing compensation.** A reasonable controversy
under § 48-125 may exist, for instance, if the properly adduced
evidence would support reasonable but opposite conclusions by
the Workers’ Compensation Court concerning an aspect of an
employee’s claim for workers’ compensation, which conclusions
affect allowance or rejection of an employee’s claim, in whole
or in part.*> And whether a reasonable controversy exists under
§ 48-125 is a question of fact.’

Here, the existence of a reasonable controversy is evidenced
by Lesnak’s opinion, assigning Stacy a 20-percent lower extrem-
ity impairment. And Bridgeport Tractor’s termination of benefits
and its final lump-sum payment were based on Lockwood’s
assignment of a 22- or 23-percent lower extremity impairment.
Lockwood later changed his opinion, and at trial, the single
judge found Scheer more persuasive than Lockwood or Lesnak
with respect to Stacy’s impairment rating. Stacy now argues that
Lockwood’s and Lesnak’s opinions were so lacking in founda-
tion that they should not have been considered at all.

But Stacy has not assigned error to the admission of that
evidence, so his complaints about foundation go to weight,
not admissibility. And although those opinions were ultimately
unpersuasive, that does not mean that the single judge was
clearly wrong in concluding that they at least established a
reasonable controversy regarding Stacy’s impairment rating.’’
Given the conflicting medical evidence, the single judge’s find-
ing of a reasonable controversy is supported by the evidence. We
find no merit to Stacy’s fifth assignment of error.

3 See Dawes v. Wittrock Sandblasting & Painting, 266 Neb. 526, 667 N.W.2d
167 (2003), disapproved in part on other grounds, Kimminau v. Uribe
Refuse Serv., 270 Neb. 682, 707 N.W.2d 229 (2005).

3 See Bixenmann v. H. Kehm Constr, 267 Neb. 669, 676 N.W.2d 370
(2004).

3 Hobza v. Seedorff Masonry, Inc., 259 Neb. 671, 611 N.W.2d 828 (2000).

37 Compare, e.g., Dawes, supra note 34; Mulder v. Minnesota Mining & Mfg.
Co., 219 Neb. 241, 361 N.W.2d 572 (1985).
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ATTORNEY FEE ON REVIEW

[22] Finally, Stacy argues that he should have been awarded
an attorney fee on review, because he appealed to the review
panel and obtained an increase in his award. If an employee files
an application for a review before the compensation court of an
award by a judge of the compensation court when the amount
of compensation due is disputed, and obtains an increase in the
amount of such award, the compensation court may allow the
employee a reasonable attorney fee to be taxed as costs against
the employer for such review.*

The issue here arose when Bridgeport Tractor presented the
single judge with a summary of the benefits it had paid Stacy.
That summary reflected an overpayment of $838.07. Stacy
objected to the claimed overpayment, arguing that the attached
documentation had been interpreted incorrectly and that two
payments had been double-counted. Bridgeport Tractor was
unable to immediately resolve the matter, so the single judge
said, “T’'ll order payments if appropriate and I won’t make a
finding on credits. And I'll let you guys take that up with who-
ever . . ..” Stacy’s counsel indicated that the parties “can figure
it out.” However, in the final award, the single judge mistakenly
made a finding of the credit to which Bridgeport Tractor was
entitled for payments already made, including the objected-
to $838.07.

On review, the review panel found that because the single
judge had agreed with the parties not to decide the matter of
Bridgeport Tractor’s credit, the single judge had erred in credit-
ing Bridgeport Tractor for the objected-to $838.07. The review
panel reversed the single judge’s decision to that extent. But the
review panel declined to award an attorney fee, reasoning that
“the disallowance of a credit did not necessarily establish an
increase in [Stacy’s] Award, but only reserved the issue of the
subject credit for future resolution.”

[23] Stacy argues that the review panel should have awarded
an attorney fee. For purposes of this appeal, we assume, without
deciding, that a disagreement over credit for voluntary payments
could be a dispute over “the amount of compensation due” that

B See § 48-125(2).
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may result in “an increase in the amount” of an award.*® But we
agree with the review panel that the reversal of the credit, in this
case, did not result in an increase in the award, because the issue
was reserved for future determination, not decided. Where the
issue of a credit against the award is not decided by the single
judge of the Workers” Compensation Court, the defendant is still
entitled to receive credit for payments already made.** And here,
the parties agreed with the single judge to reserve the issue.
The single judge’s mistake was deciding the issue at all, and the
review panel’s disposition simply enforced the consensus that
had been reached at trial.

Given that fact, there are two problems with Stacy’s argument
for an attorney fee. First, because the credit issue has not been
finally decided, it is impossible to tell at this point whether or
not Stacy’s appeal could result in an increase in the award.*!
Second, and perhaps more fundamentally, the record does not
establish that in this case, the amount of Bridgeport Tractor’s
credit was “disputed” within the meaning of § 48-125(2). The
issue was not submitted to the single judge, and the record does
not show whether Bridgeport Tractor disputed the issue before
the review panel.

Absent any suggestion in the record that Bridgeport Tractor
actually tried to persuade the court that it was entitled to credit
for the purported $838.07 “overpayment,” it is difficult to con-
clude that Bridgeport Tractor actually “disputed” the “amount
of compensation due,” as is necessary to authorize an attorney
fee on review pursuant to § 48-125(2). There is no basis in
§ 48-125(2) to penalize Bridgeport Tractor for a mistake it nei-
ther asked the single judge to make nor asked the review panel
to affirm. And the record before us contains no evidence that
Bridgeport Tractor did either.

In short, the record does not establish that the purported over-
payment has been disputed before the Workers’ Compensation
Court or that Stacy has, at this point, obtained an increase in the

¥ See id.

40 See D’Quaix v. Chadron State College, 272 Neb. 859, 725 N.W.2d 558
(2007).

4 See Dawes, supra note 34.
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award as a result. The review panel did not err in declining to
award Stacy an attorney fee. Therefore, Stacy’s final assignment
of error is without merit.

CONCLUSION
The evidence in this case is sufficient to support the single
judge’s finding of a scheduled member injury, because the evi-
dence does not prove, as a matter of law, that Stacy’s medical
condition has resulted in impairment to his body as a whole.
Nor did the single judge clearly err in setting Stacy’s date of
maximum medical improvement and declining to award per-
manent total disability or vocational rehabilitation benefits. The
evidence supports the single judge’s finding of a reasonable
controversy regarding Stacy’s disability. And the review panel
did not err in declining to award an attorney fee on review.
Therefore, the judgment of the Workers’ Compensation Court
is affirmed.
AFFIRMED.
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WRIGHT, J.
NATURE OF CASE
Following a jury trial, Ryan L. Poe was convicted of first
degree felony murder and use of a deadly weapon to commit
a felony. He was sentenced to life in prison plus a consecu-
tive term of 10 to 20 years in prison on the weapon conviction.
Poe appeals.

SCOPE OF REVIEW

[1] In reviewing a criminal conviction, an appellate court does
not resolve conflicts in the evidence, pass on the credibility of
witnesses, or reweigh the evidence. Such matters are for the
finder of fact, and a conviction will be affirmed, in the absence
of prejudicial error, if the properly admitted evidence, viewed
and construed most favorably to the State, is sufficient to sup-
port the conviction. State v. Archie, 273 Neb. 612, 733 N.W.2d
513 (2007).

[2] In proceedings where the Nebraska Evidence Rules apply,
the admissibility of evidence is controlled by the Nebraska
Evidence Rules; judicial discretion is involved only when the
rules make such discretion a factor in determining admissibil-
ity. State v. Iromuanya, 272 Neb. 178, 719 N.W.2d 263 (2006).
Where the Nebraska Evidence Rules commit the evidentiary
question at issue to the discretion of the trial court, the admissibil-
ity of evidence is reviewed for an abuse of discretion. /d.

FACTS

On November 11, 2004, Trever Lee was shot and killed dur-
ing a robbery of his townhouse in Omaha, Nebraska. Lee and his
roommates, Nicholas Ertzner and Jeff Connely, were sleeping in
three upstairs bedrooms when the front door of the townhouse
was kicked in.

Connely testified he was awakened when he heard someone
running up the stairs and shouting, “[P]olice.” He opened his
bedroom door and saw a person covered from head to toe in
black and wearing a black mesh mask. The individual pointed
a gun at Connely and told him to “get down.” Connely com-
plied. He saw another person with a gun in front of the door to
Lee’s bedroom.
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Connely heard a struggle followed by multiple gunshots
coming from the hallway. After the shooting stopped, he heard
people running down the stairs. He called the 911 emergency
dispatch service, went out into the hallway, and saw Lee on the
floor. The autopsy of Lee’s body revealed six gunshot wounds,
as well as abrasions and contusions. His death was caused by a
gunshot wound to the head behind the right ear.

Ertzner stated that one of the intruders came into his room,
pointed a gun at him, and asked, “[W]here’s the money[?]”
Ertzner said he did not know what the man was talking about.
The man told Ertzner to get down on the floor. The man took
$50 to $70 cash from the pocket of Ertzner’s pants that were in
a laundry hamper and left the room. A second man came into
Ertzner’s room and also asked for money.

While on the floor, Ertzner looked into the hallway and saw
a scuffle between Lee and at least one other person. He heard
shots being fired for 3 to 5 seconds. When it was quiet, he
checked on Lee and called to Connely to see if Connely was all
right. Ertzner then returned to his room and stayed there until
police arrived.

Connely testified he saw the wrist of one of the intruders
and his skin was a “darker color.” Ertzner described one of the
intruders as 5 feet 5 inches to 5 feet 7 inches tall and between
170 and 180 pounds. The second man had a similar build. Poe
was 5 feet 4 inches tall and weighed 145 pounds. Kashaun
Lockett, who was also arrested in connection with the case,
was approximately 5 feet 10 inches tall and weighed 150 to
160 pounds.

Connely had been selling marijuana from the townhouse since
February 2004. Two of his customers were Keenan Barnes and
Antwine Harper. Harper purchased marijuana from Connely and
then sold it to others, including Poe. Harper testified that he
supported himself by selling marijuana. Connely was Harper’s
supplier for several months prior to the shooting.

Police interviewed Harper as part of the investigation into
Lee’s death. Harper initially denied having any information
concerning the shooting. During a second meeting with police,
Harper drove with police to Connely’s townhouse. Harper told
police that Poe had driven him there on one occasion but that
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Poe had not entered the townhouse. During a third interview,
Harper implicated Poe, Donte Reed, and Lockett in the shooting.
Several weeks before the shooting, Poe had asked Harper if he
could rob Harper’s supplier. Harper told Poe not to rob Connely
because Harper paid his bills and fed his family by selling the
marijuana he obtained from Connely.

At trial, Harper testified that on the morning of the shooting,
he was at the hospital with his wife for the birth of their second
child. Shortly before noon, Poe called Harper and said, “I just
sent your dude to Texas.” Harper understood that statement to be
a street term for having killed someone.

When Poe was arrested on another charge, he called Harper
and asked him to bail Poe out of jail. Poe said that if he did
not get out of jail, “we’re all going to go down,” or words to
that effect.

Two or three days after the murder, Poe told Harper that he
went to Connely’s house with Lockett and Reed. They kicked in
the front door, went upstairs, kicked in another door, and asked
one of the residents “where it was.” Poe said the man stated, “I
don’t have it. It’s not me.” Poe went into another room, put a gun
to the resident’s head, and asked him, “[W]here’s the bud at[?]”
The man said, “[I]t’s not me, it’s not me.”

Poe said he left the room and went to another room, where
he found a naked man sleeping. Poe and Lockett woke the man,
and a scuffle started between the man and Lockett. During
the scuffle, Lockett lost a shoe. Each of the three men carried
a gun, and all three fired at the naked man. Poe told Harper
they disposed of the guns. Poe also said that they wore ski
masks and that they disposed of the clothes worn at the time of
the shooting.

Barnes testified that a few weeks prior to the incident, Poe
brought up the subject of robbing Connely. Poe attempted to
recruit Barnes on several occasions to participate in the robbery,
including the morning of the shooting. Barnes said he refused to
open his door when Poe showed up that morning.

A jury found Poe guilty of first degree murder and use of a
weapon to commit a felony. He was sentenced to life imprison-
ment plus a consecutive term of 10 to 20 years’ imprisonment
for the use of a deadly weapon. He appeals.
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ASSIGNMENTS OF ERROR

Poe assigns the following errors: The trial court (1) denied his
right to present a complete defense by refusing to allow Poe to
play the videotape of a police interview with Harper; (2) violated
his right to confrontation by limiting Poe’s cross-examination of
Harper and Officers Brian Bogdanoff and Robert Laney con-
cerning the police interview of Harper; (3) erred in allowing
the State to present testimony of Poe’s alleged membership in a
street gang; (4) erred in allowing the State to present evidence of
“field observation cards,” which purportedly connected Poe and
Lockett; and (5) erred in allowing testimony regarding owner-
ship of a mask.

ANALYSIS

RIGHT TO PRESENT COMPLETE DEFENSE

Poe claims he was denied his constitutional right to present
a complete defense because the jury was not permitted to view
Harper’s videotaped police interview. The videotape is purport-
edly a January 21, 2005, interview of Harper by Bogdanoff and
Laney. Poe claimed that Harper was involved in the planning
and execution of the crime, and Poe wanted the jury to observe
the videotape of Harper’s interview. Essentially, Poe wanted to
attack Harper’s credibility by having the jury view the police
interview and compare it with Harper’s testimony at trial.

The interview had not been transcribed, and Poe attempted
to introduce the videotape into evidence and to use portions of
the videotape to show instances when Harper’s statements were
allegedly contrary to his trial testimony. Poe claimed that during
the interview, Harper was threatened with criminal charges, and
that the threat caused Harper to implicate Poe in the robbery
and murder.

The videotape was discussed at several points during the trial.
During cross-examination, Poe’s counsel asked Harper whether
the police had threatened him during the interview, and Harper
stated, “I don’t believe I said that.” Counsel offered the tape to
establish that during the interview, the police showed Harper
a warrant for his arrest on drug charges. Harper testified that
he considered the warrant to be a threat. Counsel then asked
Harper if police told him that he was a “center pivot access in
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this whole thing.” The State’s objection of improper impeach-
ment was sustained. At a sidebar conference, Poe’s counsel
stated he would make an offer of proof of the entire videotape
to prove that the police had threatened Harper. The trial court
expressed concern about showing the entire videotape, because
on direct examination, Harper admitted the police had threat-
ened him.

The videotape was marked as an exhibit, and the trial court
was requested to watch the videotape. After viewing the inter-
view, the court again sustained the State’s objection to the
videotape’s admission. The exhibit was made a part of the
court record, with the provision that it would not be shown to
the jury.

The second offer of the videotape was made during the
cross-examination of Laney. Poe’s counsel again requested to
show the interview to the jury because Laney stated he could
not remember certain portions of it. The State objected because
showing the interview to the jury was not the proper way to
refresh Laney’s recollection. The court again refused to allow
the jury to view the interview, but permitted Laney to refresh his
recollection by viewing it. After Laney reviewed the videotape,
cross-examination resumed.

At another point, counsel sought to show the videotape to
demonstrate who mentioned certain pieces of evidence first: the
police officers or Harper. The trial court again declined to show
the videotape because Harper and the officers had testified in
court. Finally, after both parties had rested, Poe’s counsel again
asked that the jury be allowed to view a portion of the videotape
to see how Harper’s story had changed. Although the interview
actually lasted 5% hours, the videotape showed only about 2
hours. The trial court again denied the offer of proof.

Although the jury observed the demeanor of the police offi-
cers and Harper at trial, Poe claims he was denied an oppor-
tunity to present a complete defense, because the jury was not
allowed to view the witnesses’ demeanor, their tone of voice,
and the emotions exhibited during the actual interview. He
claims the jury should have been permitted to see whether “the
threatening nature of the interrogation was the catalyst that
resulted” in Harper’s inculpating Poe. Brief for appellant at 16.
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Counsel wanted the jury to assess Harper’s credibility by view-
ing the videotape.

At trial, Harper testified that he had not been honest with
police during the first part of the interview, but that he was
honest after the officers told him they were going to arrest him.
Harper said the police told him there was an arrest warrant for
him on marijuana charges, which Harper considered to be a
threat. Poe’s counsel asked: “Well, you were getting the feeling
that they were putting you, as you put it or they put it, in the
mix, right?” Harper testified: “Yeah. That was kind of sort of.”
Harper testified that after the officers told him about the arrest
warrant, he started crying because “[t]hey tried to take me away
from my family” by bringing up the charges.

Harper said he told the officers he wanted a guarantee that he
would not go to jail, because if he went to jail, there would be no
one to care for his family. The police responded that they could
not provide any guarantees. Harper stated that he was arrested
and booked that day on the charges but was held for only 5
minutes before he was released on a “street release bond.” The
charges included a felony, but it was Harper’s understanding that
they would be dismissed if he cooperated.

Bogdanoff was cross-examined concerning any threats made
to Harper. He told Harper there was an arrest warrant for him,
but he denied that he had threatened Harper. Bogdanoff said
a statement can be considered a threat, depending on how it
is perceived. He told Harper that Lee’s murder could have the
death penalty associated with it and that people can get 50
years in prison on drug charges. The detectives had an affi-
davit for a drug charge on the table during the interview with
Harper. Bogdanoff told Harper that it might be arranged for
Harper to go home that day if he cooperated. Poe claimed the
videotape would show how Harper had changed his story from
“I don’t know much to eventually saying that [Poe] confessed
to him.”

[3] The issue is whether the refusal to permit the jury to see
the videotaped interview of Harper violated Poe’s right to present
a complete defense. “Whether rooted directly in the Due Process
Clause of the Fourteenth Amendment . . . or in the Compulsory
Process or Confrontation clauses of the Sixth Amendment . . .
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the Constitution guarantees criminal defendants ‘a meaningful
opportunity to present a complete defense.”” Crane v. Kentucky,
476 U.S. 683, 690, 106 S. Ct. 2142, 90 L. Ed. 2d 636 (1986)
(citations omitted).

We have previously held that it was not an abuse of discretion
to refuse to allow an entire videotaped interview to be shown
to a jury. In State v. Molina, 271 Neb. 488, 713 N.W.2d 412
(2006), the trial court denied the defendant’s request to play a
6'2-hour interview between the defendant’s wife and a police
officer, because the videotape would cause undue delay and be
a waste of time. We concluded that the trial court did not abuse
its discretion in finding that the relevance of playing the entire
interview was substantially outweighed by considerations of
undue delay or a waste of time.

Here, the content of Harper’s interview was extensively
covered on direct and cross-examination. The videotape shows
that the officers repeatedly told Harper they could not make
any promises to him about what would happen if he told them
the truth. Harper expressed concern about going to jail and not
being able to provide for his family. At one point during the
interview, Harper cried. The officers told Harper a felony war-
rant might be activated if he did not cooperate by telling them
the truth.

During the interview, the officers pointed out inconsistencies
in Harper’s previous statements. Harper eventually said that
he would tell the officers “what [they] want[ed] to hear.” Poe
claims this statement shows that Harper was offering to skew the
facts against Poe. However, Poe is asking this court to consider
the statement out of context. After Harper’s comment, Laney
responded: “What you’re saying is, ‘I’m going to give you what
you want to hear.” What I’'m hoping is you’re going to tell me
who did this.” Harper then stated, “I’'m going to tell you what
you want, but I’ve got to be able to go home tonight.”

Evidence can be excluded from a criminal trial under rules
established by the Legislature and Congress. See Holmes v.
South Carolina, 547 U.S. 319, 126 S. Ct. 1727, 164 L. Ed. 2d
503 (2006). The Court stated:

While the Constitution thus prohibits the exclusion
of defense evidence under rules that serve no legitimate
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purpose or that are disproportionate to the ends that they
are asserted to promote, well-established rules of evidence
permit trial judges to exclude evidence if its probative
value is outweighed by certain other factors such as unfair
prejudice, confusion of the issues, or potential to mis-
lead the jury.
547 U.S. at 326. Where the Nebraska Evidence Rules commit
the evidentiary question at issue to the discretion of the trial
court, the admissibility of evidence is reviewed for an abuse
of discretion. State v. Iromuanya, 272 Neb. 178, 719 N.W.2d
263 (2000).

The rules of evidence allow the exclusion of evidence if
its probative value is outweighed by other factors. Harper,
Bogdanoff, and Laney all testified at trial. They were thoroughly
and extensively cross-examined regarding the interview. The
jury observed their demeanor and was able to evaluate their
credibility. Harper was questioned whether he had been threat-
ened and whether he was offered any deal in exchange for his
testimony. Each testified concerning whether threats were made
to Harper during the interview.

We conclude the refusal to allow the jury to view Harper’s
interview did not deny Poe a complete defense. Poe was per-
mitted extensive and thorough cross-examination of Harper,
Bogdanoff, and Laney. Although the jury did not see the video-
tape of the interview, Poe’s counsel was permitted to question
the witnesses concerning all aspects of it. The district court did
not abuse its discretion in denying Poe’s requests to play the
videotape for the jury.

RIGHT TO CONFRONTATION

In conjunction with his first argument, Poe claims that the
trial court unreasonably limited his cross-examination of Harper,
Bogdanoff, and Laney and, therefore, violated Poe’s right to
confrontation. Poe alleges he was prevented from fully exploring
the threats and inducements made by police during the interview
in order to get Harper to change his story.

[4-6] The right of a person accused of a crime to confront the
witnesses against him or her is a fundamental right guaranteed
by the 6th Amendment to the U.S. Constitution, as incorporated
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in the 14th Amendment, as well as by article I, § 11, of the
Nebraska Constitution. State v. Stark, 272 Neb. 89, 718 N.W.2d
509 (2006). An accused’s constitutional right of confrontation is
violated when either (1) he or she is absolutely prohibited from
engaging in otherwise appropriate cross-examination designed
to show a prototypical form of bias on the part of the witness, or
(2) a reasonable jury would have received a significantly differ-
ent impression of the witness’ credibility had counsel been per-
mitted to pursue his or her proposed line of cross-examination.
Id. The scope of cross-examination of a witness rests largely in
the discretion of the trial court, and its ruling will be upheld on
appeal unless there is an abuse of discretion. /d.

Poe attempted to establish that when Harper was threatened
with arrest for selling drugs, he changed his story to implicate
Poe. During the cross-examinations of Harper, Bogdanoff, and
Laney, a number of the State’s objections were sustained on the
basis of hearsay or improper impeachment. Because there was
no transcript of the videotape, Poe argued that his only method
to impeach the witnesses was to show the jury the videotape of
the interview.

Poe’s counsel had viewed the videotape and repeatedly asked
the witnesses about its contents. The record establishes that
Poe’s counsel was permitted extensive cross-examination of all
witnesses concerning the police interview of Harper. Harper
was asked whether the police officers had threatened him,
and he responded that he considered the arrest warrant to be
a threat.

During cross-examination, Poe’s counsel asked Harper if he
felt the officers were putting him “in the mix” and Harper said,
“[K]ind of sort of.” Poe’s counsel continued:

Q. At some point during the interviews did you become
concerned that other people might get arrested and point
the finger at you as being involved?

A. 1 don’t remember.

Q. Okay. Was there conversation about that?

A. T can’t recall.

Q. Isn’t that when you get pretty upset?

A. Like I said, I know I got mad and I yelled a cuss
word at them.
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On further cross-examination of Harper, counsel asked: “[D]id
the police tell you if you f[___] them, they’re going to f[__ ]
you back?” The State’s objection was sustained on the ground
of improper impeachment. Counsel then proceeded:

Q. Well, why don’t you tell us what threats specifically
were made to you[?]

A. They just told me about the charges.

Q. No, I want to know what they said.

A. I'm going to go to jail for the charges, for mari-
juana charges.

Q. They said you were going to go to jail?

A. Uh-huh, or something similar to that, or I had war-
rants for marijuana charges.

Q. Well, didn’t they tell you what you had to do to stay
out of jail?

[A.] I didn’t make no deals.

Poe’s counsel then asked: “Did [the police] tell you it depended
on what you did as to whether they would activate [an arrest
warrant on drug charges] or not?” The State’s objection was
sustained. Poe’s counsel followed with another question:

Q. [S]o you told them what they wanted to hear so you
wouldn’t have to go to jail, right?

A. Yes.

Q. Specifically what were you told as to what could be
done for you if you cooperated and what would happen if
you didn’t cooperate?

A. T don’t remember, but I know no deal was made or
nothing like that.

Q. Do you remember asking them for guarantees?

A. Yes. And they told me no.

On direct examination, Laney testified that he had talked to
Harper about the drug charges and that during the interview,
they told Harper that he would be charged with conspiracy to
distribute marijuana. Laney believed it was at that point that
Harper began to tell the officers what he knew about Poe’s
involvement in the shooting. Laney told Harper the officers
would “go to bat” for him, which meant that they would let it
be known to the county attorney that Harper had cooperated
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with them, but Laney also told Harper he could not make any
promises or deals.

Poe was permitted lengthy cross-examination of the witnesses
concerning Harper’s interview with the police. The jury heard
the evidence concerning all aspects of Harper’s interview with
the officers.

[7] The U.S. Supreme Court has stated that the Confrontation
Clause ““‘guarantees an opportunity for effective cross-
examination, not cross-examination that is effective in whatever
way, and to whatever extent, the defense might wish.”” Delaware
v. Van Arsdall, 475 U.S. 673, 679, 106 S. Ct. 1431, 89 L. Ed. 2d
674 (1986) (emphasis in original), quoting Delaware v. Fensterer,
474 U.S. 15, 106 S. Ct. 292, 88 L. Ed. 2d 15 (1985).

As noted earlier, the scope of cross-examination of a witness
rests largely in the discretion of the trial court, and its ruling will
be upheld on appeal unless there is an abuse of discretion. State
v. Stark, 272 Neb. 89, 718 N.W.2d 509 (2006). We conclude that
the trial court did not abuse its discretion in its rulings concern-
ing Poe’s cross-examination of Harper, Bogdanoff, and Laney.
The record does not establish that Poe’s constitutional right to
confrontation was violated by the trial court.

ALLEGED GANG MEMBERSHIP

Poe claims error occurred when the State presented irrelevant
and unfairly prejudicial testimony of his alleged membership
in a street gang. During Harper’s testimony, he was asked if he
knew whether Poe was a member of a gang. Harper testified
that he had met Poe in 2000 or 2001 while they were at the
same high school. Harper said that when he used to “hang out”
on 29th Street in Omaha, he would see Poe there. Harper said
there was a gang associated with that area and that he knew
Poe was a member of that gang. Poe’s objection on foundation
and relevance was overruled. Harper testified without objec-
tion that Reed, his cousin, and Lockett, also a relative, were
members of the “29th Street gang.” Harper denied that he was a
member of the 29th Street gang. Harper stated that Poe admit-
ted he had committed the robbery and shooting at Lee’s home
with Reed and Lockett. Harper also said that he was afraid of
Lockett’s brother.
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[8,9] Poe claims his gang membership was not relevant.
Relevant evidence means evidence having any tendency to make
the existence of any fact that is of consequence to the determina-
tion of the action more probable or less probable than it would
be without the evidence. Neb. Evid. R. 401. In considering the
admission of relevant evidence, a trial court, when requested to
do so, is required to weigh the danger of unfair prejudice against
the probative value of the evidence. See State v. Duncan, 265
Neb. 406, 657 N.W.2d 620 (2003). The court was not asked to
consider whether the evidence was unfairly prejudicial under
Neb. Evid. R. 403. Poe’s objection was based solely on whether
the evidence was relevant.

This court has previously been asked to find that the sug-
gestion of a defendant’s gang ties results in prejudicial error.
In State v. Iromuanya, 272 Neb. 178, 191, 719 N.W.2d 263,
279 (2006), the defendant cited to cases from other jurisdic-
tions which held that “purposefully elicited testimony directly
indicating gang membership was highly prejudicial,” citing Ex
parte Thomas, 625 So. 2d 1156 (Ala. 1993). However, we found
that the Iromuanya case differed significantly because the record
contained no explicit reference to street gangs.

It is true that “[g]enerally, the evidence which the State offers
against a criminal defendant is prejudicial,” but this court must
consider whether evidence is unfairly prejudicial. See State v.
Myers, 258 Neb. 272, 292, 603 N.W.2d 390, 405 (1999). In that
case, evidence of gang-related activity was offered, and we con-
cluded that it did not create undue prejudice because the defend-
ant’s gang affiliation was related to the drug-dealing activities
and conspiracy which were under investigation by police. We
found no abuse of discretion in the admission of testimony about
the defendant’s gang activity.

The U.S. Court of Appeals for the Eighth Circuit has noted
that while evidence of gang membership is admissible if it is
relevant to an issue in dispute, “gang affiliation evidence is not
admissible where it is meant merely to prejudice the defendant
or prove his guilt by association with unsavory characters.”
U.S. v. McKay, 431 F.3d 1085, 1093 (8th Cir. 2005). The appel-
late court found no abuse of discretion in allowing limited
gang-related testimony, because it was relevant to the reasons
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the government did not attempt a controlled buy. In addition,
the court cautioned the jury against using gang affiliation as a
ground for conviction.

We determine in the case at bar that evidence of Poe’s alleged
gang membership was relevant to the issues at trial. It dem-
onstrated a connection or relationship among Poe, Reed, and
Lockett, who were all implicated in the robbery and shooting
death of Lee. The evidence also was relevant to Harper’s cred-
ibility. It demonstrated Harper’s initial reluctance to cooperate
with police because he was afraid of Lockett’s brother, who was
also a member of the gang. The jury was instructed that in deter-
mining the credibility of any witness, it could consider “[a]ny
other evidence that affects the credibility of the witness or that
tends to support or contradict the testimony of the witness.”

[10] The exercise of judicial discretion is implicit in determi-
nations of relevancy under Neb. Evid. R. 401, and a trial court’s
decision regarding them will not be reversed absent an abuse of
discretion. See State v. Gutierrez, 272 Neb. 995, 726 N.W.2d
542 (2007). We find no abuse of discretion in the admission of
the evidence related to Poe’s gang affiliation.

FiELD OBSERVATION CARD

Poe claims the trial court erred when the State was allowed
to present, over objection, evidence of information contained in
a field observation card that purportedly documented personal
connections between Poe and Lockett. Poe argues that the field
observation card was used to corroborate Harper’s “theory”
concerning Poe’s involvement in the crime. Brief for appellant
at 37.

The police department used field observation cards to main-
tain a databank linking individuals who associate with each other.
During direct examination, Bogdanoff stated that police began
to investigate Poe after a search of Barnes’ residence revealed
a map labeled “Operation Rush,” which identified an area of
townhomes. Bogdanoff then looked for any field observation
cards related to Poe, and a card was located which indicated that
Poe and Lockett had a connection. Further investigation found
that DNA evidence from a shoe left at the scene of the homicide
matched Lockett’s DNA.
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Poe asserts that the reference to the field observation card
was hearsay because the information came from an unknown
declarant at an unknown time and place and under unknown
circumstances. At trial, Bogdanoff was asked whether Lockett
was arrested in connection with this case. He responded, “Yes.”
No further references were made to any field observation card.
Although Bogdanoff did not explain how the field observa-
tion card made the connection between Poe and Lockett, we
conclude that the allowance of this testimony, if error, was
harmless beyond a reasonable doubt. The police had obviously
made a connection between Poe and Lockett because Lockett
was arrested for the same crime. There was other evidence
at trial that connected Poe with Lockett, including Harper’s
testimony that Poe had implicated Lockett in the robbery
and murder.

[11] In a harmless error review, an appellate court looks at
the evidence upon which the jury rested its verdict; the inquiry
is not whether in a trial that occurred without the error a guilty
verdict would surely have been rendered, but, rather, whether
the guilty verdict rendered in the trial was surely unattributable
to the error. State v. Morrow, 273 Neb. 592, 731 N.W.2d 558
(2007), disapproved on other grounds, State v. McCulloch, 274
Neb. 636, 742 N.W.2d 727 (2007). We conclude that the jury
would have reached the same verdict regardless of whether the
information concerning the field observation card was received
into evidence.

OWNERSHIP OF MASK

Poe claims the trial court erred when it allowed, over his
hearsay objections, testimony from a police officer about the
ownership of a black mask. The evidence showed that about
noon on November 11, 2004, Poe flagged down Kevin Spellman
near 30th and Spencer Streets in Omaha and requested a ride
in Spellman’s vehicle. Poe sat in the back behind the passen-
ger’s seat.

When the car stopped in the parking lot of a liquor store, a
bicycle patrolman for the Omaha Police Department smelled the
odor of marijuana coming from the car and obtained Spellman’s
permission to conduct a search of the car. The officer found a
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black mask tucked under the front passenger’s seat. The mask
was made of stretchy material and would cover the entire head.
The officer testified that no one in the car claimed ownership of
the mask.

Spellman testified that he was with his brother, David Moss,
when Poe flagged him down. Poe was the only occupant of the
back seat. While in the liquor store, Spellman saw two police
officers next to the car, while Moss and Poe were outside the car.
After giving the officers permission to search the car, Spellman
saw one of the officers pull a mask from the back seat passen-
ger area where Poe had been seated. Spellman testified that the
mask was not in the car before he picked up Poe and that he
cleaned out his car the day before.

Spellman said the officer pulled the mask out of the car, held
it up, and asked to whom it belonged. Spellman responded,
“It’s not mine.” He heard Poe say that neither the mask nor
the car was his. Spellman described the mask as a black nylon
“whole head” mask with a “[n]etted face area” and no eye or
mouth holes. The mask was then placed back in Spellman’s car.
After he left the liquor store, Spellman threw the mask out of
the car.

Officer Lowell Petersen, one of the police officers who
searched the vehicle, was asked: “Did you ask any of the par-
ties if the mask belonged to them?” He responded: “No.” He
was then asked whether anyone claimed ownership of the mask,
and Poe objected to the response as hearsay. The objection was
overruled, and Petersen testified, “No.” Petersen testified that he
asked no questions about the mask, no one claimed ownership
of it, and he put the mask back in the car.

Poe argues that the nonverbal conduct of Moss, in failing to
comment about ownership of the mask, was clearly intended
as an assertion that the mask was not his. Moss did not tes-
tify at trial. Poe contends that Moss’ conduct constituted an
out-of-court statement offered to prove the truth of the matter
asserted and that the trial court erred in failing to recognize it
as such.

We conclude the trial court did not err in overruling the
hearsay objections and in admitting Petersen’s testimony that
he asked no questions about the mask and that none of the
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occupants claimed its ownership. Petersen’s testimony was not
hearsay because it was not offered to prove the truth of the
ownership of the mask. Petersen testified to his observations
and not to any statement or nonverbal conduct by any of
the parties involved. The trial court did not err in overruling
Poe’s objections.

CONCLUSION
In reviewing a criminal conviction, an appellate court does
not resolve conflicts in the evidence, pass on the credibility
of witnesses, or reweigh the evidence. Such matters are for
the finder of fact, and a conviction will be affirmed, in the
absence of prejudicial error, if the properly admitted evidence,
viewed and construed most favorably to the State, is sufficient
to support the conviction. State v. Archie, 273 Neb. 612, 733
N.W.2d 513 (2007). The evidence was sufficient to support the
conviction. We find no prejudicial error and no merit to any
of Poe’s assigned errors. The judgment of the district court
is affirmed.
AFFIRMED.
HEeavican, C.J., not participating.

ROBERT M. BRENNER AND LisA D. BRENNER, APPELLANTS, V.
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1. Taxation: Judgments: Appeal and Error. Decisions rendered by the Tax
Equalization and Review Commission shall be reviewed by an appellate court for
errors appearing on the record of the commission.

2. Judgments: Appeal and Error. When reviewing a judgment for errors appearing
on the record, an appellate court’s inquiry is whether the decision conforms to
the law, is supported by competent evidence, and is neither arbitrary, capricious,
nor unreasonable.

3. Taxation: Appeal and Error. Questions of law arising during appellate review
of Tax Equalization and Review Commission decisions are reviewed de novo on
the record.

4. Statutes: Judicial Construction: Legislature: Presumptions: Intent. Where
a statute has been judicially construed and that construction has not evoked an
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amendment, it will be presumed that the Legislature has acquiesced in the court’s
determination of the Legislature’s intent.
Taxation: Due Process: Evidence: Appeal and Error. The Tax Equalization
and Review Commission must be afforded some discretion in determining the
probative value and admissibility of evidence in an informal appeal hearing,
and a proper exercise of such discretion cannot constitute a denial of procedural
due process.
Taxation: Valuation. In tax valuation cases, actual value is largely a mat-
ter of opinion and without a precise yardstick for determination with com-
plete accuracy.
: ____. An assessor may reasonably rely on physical measurements made by
an appraiser as part of a mass appraisal.

____. Physical depreciation results from deterioration of improvements
over time.
Property: Valuation: Witnesses. A resident owner who is familiar with his or
her property and knows its worth is permitted to testify as to its value without
further foundation.
Taxation: Valuation: Proof. When a county board of equalization has determined
the value of the property, uniformly and impartially assessed through a formula in
substantial compliance with statutes governing taxation, for reversal of the board’s
action, a taxpayer must show more than a difference of opinion concerning the
assessed value of the taxpayer’s real estate.
Taxation: Valuation: Words and Phrases. Equalization is the process of ensuring
that all taxable property is placed on the assessment rolls at a uniform percentage
of its actual value.
Taxation: Valuation. The purpose of equalization of assessments is to bring the
assessment of different parts of a taxing district to the same relative standard,
so that no one of the parts may be compelled to pay a disproportionate part of
the tax.

Appeal from the Tax Equalization and Review Commission.

Affirmed.
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STEPHAN, J.
Robert M. Brenner and Lisa D. Brenner appeal from an order

of the Tax Equalization and Review Commission (TERC) which
affirmed a decision of the Banner County Board of Equalization
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(Board) denying the Brenners’ protest of the 2004 valuation of
their residence. We conclude that the TERC decision and order
is supported by competent evidence, and is neither arbitrary,
capricious, nor unreasonable. We therefore affirm.

BACKGROUND

BRENNER PROPERTY

The Brenners are the owners of the property in question,
which is a single-family residence located in rural Banner
County, Nebraska. Construction of the home was completed in
late 1998, and the Brenners occupied the home at that time. The
cost of construction was between $200,000 and $204,000. The
one-story, wood frame home has a brick veneer exterior and
a wood shake roof. The main floor area is 2,544 square feet,
which includes two bedrooms, 172 bathrooms, and other living
space. There is an attached garage with an area of 1,020 square
feet and a slab porch. There is 2,023 square feet of finished
space in the basement, including two bedrooms and a bathroom.
The county assessor determined the 2004 actual value of the
structure alone, based upon replacement cost less depreciation,
to be $220,374.

BoARD OF EQUALIZATION PROCEEDINGS
The Brenners filed a protest of the 2004 valuation with the
Board. After hearing the testimony of the Brenners, the Board
accepted the assessor’s 2004 valuation of the Brenner home.

TERC PROCEEDINGS

The Brenners filed an appeal to TERC, challenging the valu-
ation of their property for specific reasons. The Board filed an
answer in which it alleged that the valuation was in accordance
with applicable Nebraska law and TERC regulations, and was
neither arbitrary, capricious, nor unreasonable. Robert, an attor-
ney, represented himself and Lisa in the TERC proceedings.

At the commencement of the appeal hearing on June 13, 2007,
the TERC chairman advised counsel that TERC would consider
certain materials not included in the record, as permitted by law.

! See Neb. Rev. Stat. § 77-5016(3) (Cum. Supp. 2006).
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Those materials considered and utilized by TERC in this case are
reflected in a supplement to the official record. This supplement
was filed in this appeal by TERC at the Brenners’ request.

TERC received certain exhibits offered by the parties and
rejected others. In particular, TERC sustained objections to two
documents offered by the Brenners. The TERC chair deter-
mined that a report of an audit of the Banner County assessor’s
office conducted by the Department of Property Assessment and
Taxation, covering the period October 2001 through January
2002, was irrelevant. TERC also excluded an exhibit as hear-
say, which exhibit was the affidavit of Betty Holliday and an
attached report, dated January 1, 2003, of a countywide property
reappraisal for Banner conducted by Holliday on behalf of High
Plains Appraisal Service (High Plains).

Five witnesses testified at the hearing, including Sharon
Sandberg, the Banner County clerk and ex officio assessor.
She testified that she requested the audit conducted by the
Department of Property Assessment and Taxation in 2001-02
and that the audit disclosed certain deficiencies in her office,
which she corrected. At least partially as a result of the audit,
Banner County retained High Plains to conduct a countywide
reappraisal for 2003. In determining property valuations for
2004, the assessor utilized data collected by High Plains for the
2003 reappraisal, including data for the Brenner property.

In June 2003, the Nebraska Real Property Appraiser Board
(NRPAB) commenced an investigation which concluded that
High Plains and appraiser Holliday had committed various
errors during the countywide reappraisal for Banner County.
NRPAB filed a complaint against Holliday. The complaint does
not make specific reference to the Brenner property. NRPAB and
Holliday reached a settlement in May 2006, in which settlement
Holliday recognized that the allegations in the complaint were
valid and that the allegations would be violations of Nebraska
statutes and the NRPAB rules and regulations.? Holliday agreed
in the 2006 settlement that she would no longer perform mass
appraisals for any board of equalization in Nebraska.

2 Neb. Rev. Stat. §§ 76-2237 and 76-2238 (Reissue 2003); 298 Neb. Admin.
Code, ch. 2, § 001 (2005).
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The county assessor was aware of the complaint against
Holliday and the settlement, but testified that she had no basis
for concluding that there was any flaw in the actual data col-
lected by High Plains in the countywide reappraisal for the 2003
tax year.

In determining the 2004 valuations, the assessor also utilized
depreciation schedules previously developed by High Plains.
She acknowledged that these differed from those provided in the
Residential Cost Handbook, published by Marshall & Swift, LP,
a reference manual commonly used in the valuation of real prop-
erty. However, the assessor conducted a “depreciation study”
and concluded that the depreciation tables developed by High
Plains were appropriate.

The assessor testified that she used a computer program
called TerraScan to determine property valuations for the 2004
tax season. She testified that an unspecified number of other
Nebraska counties also utilized the TerraScan program. Data
from the 2003 mass reappraisal was used by the TerraScan pro-
gram in determining property valuations for 2004. The record
card produced by the TerraScan program showing the 2004 valu-
ation for the Brenner property states, “DATA USED FOR COST
CALCULATIONS SUPPLIED BY MARSHALL & SWIFT”
The heading above the final calculation of assessment value is
titled “Cost Approach From Marshall & Swift.” The assessor
testified that TerraScan “provided [her] with the costing tables
and they called their date as of June of 2001.” An entry on the
2004 Brenner record card states ‘“Replacement cost new less
depreciation was used in improvement valuation. Marshall Swift
tables dated June 2001 were used for costing. Depreciation
information is on file.” The assessor admitted that she had never
compared the base cost found in the Marshall & Swift handbook
to the TerraScan results for any property in Banner County. She
also testified that TerraScan was used to determine all property
values in Banner County in the same manner.

The assessor acknowledged that she did not personally inspect
the Brenner property prior to the 2004 valuation, asserting that
she was denied access by the Brenners. When she personally
inspected the property in December 2006, she confirmed that the
data previously entered in the TerraScan program was generally
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correct. The inspection revealed nothing which caused the asses-
sor to change her determination of value.

The assessor testified that in arriving at the 2004 valuation of
the Brenner residence, she considered its condition to be “aver-
age” and its quality to be “average plus.” She explained that
the home had certain features which would not be expected in
a home of “average” quality, so she rated the quality “between
average and good.” The TerraScan program uses a value of 30
for average quality and 40 for good quality. To indicate the
“average plus” quality of the Brenner property, the assessor
entered a value of 35.

Three members of the Brenner family testified at the hear-
ing. Co-owner Lisa has a bachelor’s degree in accounting and
has experience in both private and public accounting. She holds
an assessor’s certificate and has attended “over 60 hours of
appraisal education.” She testified regarding various aspects of
the construction and features of the home, which in her opin-
ion is “average” in both quality and condition. Utilizing the
Marshall & Swift Residential Cost Handbook, she concluded
that the value of the home in 2004 was approximately $186,000.
The only comparable property she could identify was a 3,175-
square foot, one-story home which was built in 1976 and valued
at $126,072 in 2004. Robert also testified about the quality and
condition of the home and agreed with Lisa’s opinion that its
actual value in 2004 was $186,000. Maddie Lapaseotes, Lisa’s
daughter and Robert’s stepdaughter, testified that the assessor
and the county sheriff came to the home unexpectedly in July
2004, when the Brenners were away, and she did not allow them
to enter.

Sheila Newell testified as a witness for the Brenners. Newell
is licensed in Nebraska as a real estate broker and is also a
certified general real property appraiser. At the time of the
TERC hearing, she served as chair of the NRPAB. She person-
ally inspected the Brenner home on several occasions between
1999 and 2006. Using the criteria of the Marshall & Swift
Residential Cost Handbook, Newell testified that in her opinion,
the quality of the home in 2004 was “average.” In making this
assessment, she considered the various characteristics of con-
struction, including material, workmanship, design, and utility.
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Newell also testified that in her opinion, the condition of the
home was “average” in 2004, based upon her observations. In
response to questions from members of the TERC panel, Newell
acknowledged that the determination of quality and condition
of real estate was subjective, at least to some degree, and that
qualified appraisers could reach slightly differing conclusions.
Newell also acknowledged that the home had certain features
indicative of better than average quality which would support
the assessor’s determination of “average plus” quality. Newell
did not express an opinion as to the actual value of the Brenner
home in 2004.

In its written decision and order, TERC found that the Board’s
valuation of the residence as of the assessment date for the tax
year 2004 was $220,374. It noted that the value was deter-
mined by the TerraScan program which implemented the cost
approach, first calculating the replacement cost of the structure
using tables developed by Marshall & Swift, and then deducting
depreciation as determined on the basis of tables or schedules
developed by the county assessor. The data used in the analysis
was obtained in 2002 and used for the first time in 2003. TERC
noted that while the Brenners argued generally that the data was
so poor that any valuation based upon it would be unreasonable
and arbitrary, “[n]o evidence was presented . . . concerning vari-
ances between data collected as shown on a valuation printout
and actual characteristics” of the property. TERC noted that the
only specific discrepancy claimed by the Brenners involved the
quality of the home, which they claimed to be ‘“average” and
the assessor evaluated as “average plus.” Exercising its statutory
authority to utilize its own experience and technical competence
in evaluating the evidence on this issue,® TERC concluded that
the residence was “not of average quality as proposed by the
[Brenners] and their appraiser.”” TERC also determined that
Lisa’s calculation of value using a cost approach was flawed
and that the evidence was insufficient to allow a deduction for
economic depreciation.

With respect to the Brenners’ claim that their property was not
“equalized” with the value of other parcels, TERC determined

3 See § 77-5016(5).
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that the single property claimed by the Brenners to be compa-
rable to theirs was not in fact comparable and that there was “no
evidence before [it] that taxable value of the subject property is
not the same proportion of actual value as is the taxable value
of comparable property.” TERC concluded that the evidence did
not support a finding that the decision of the Board was unrea-
sonable or arbitrary and that there was no evidence upon which
it could grant relief, because the Brenners’ “only evidence of
actual value for the subject property is a flawed application of
the cost approach and there is no evidence of ‘equalized’ tax-
able value.”

The Brenners filed a timely notice of appeal from this decision,
and we moved the appeal to our docket on our own motion.

ASSIGNMENTS OF ERROR

The Brenners assign, restated, renumbered, and consolidated,
that TERC erred in (1) applying an incorrect legal standard as to
their burden of persuasion, (2) conducting the hearing in a man-
ner that deprived them of procedural due process, (3) failing to
conclude on the basis of the evidence that the 2004 valuation by
the Board was arbitrary and capricious, (4) failing to find that
the Board did not properly equalize their property, and (5) fail-
ing to consider and make findings on all issues presented.

STANDARD OF REVIEW

[1-3] Decisions rendered by TERC shall be reviewed by an
appellate court for errors appearing on the record of the com-
mission.* When reviewing a judgment for errors appearing on
the record, an appellate court’s inquiry is whether the decision
conforms to the law, is supported by competent evidence, and is
neither arbitrary, capricious, nor unreasonable.’ Questions of law
arising during appellate review of TERC decisions are reviewed
de novo on the record.®

4 Neb. Rev. Stat. § 77-5019(5) (Cum. Supp. 2006); Marshall v. Dawes Cty.
Bd. of Equal., 265 Neb. 33, 654 N.W.2d 184 (2002).

> See Marshall v. Dawes Cty. Bd. of Equal., supra note 4.

© City of York v. York Cty. Bd. of Equal., 266 Neb. 297, 664 N.W.2d 445
(2003); City of Alliance v. Box Butte Cty. Bd. of Equal., 265 Neb. 262, 656
N.W.2d 439 (2003).
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ANALYSIS

TAXPAYER’S BURDEN OF PERSUASION

The first assignment of error presents an issue of law as to a
taxpayer’s burden of persuasion before TERC. Citing statutory
authority and an opinion of the Nebraska Court of Appeals,’
the TERC order in this case recited the legal principle that
TERC “can grant relief only if there is clear and convincing
evidence that the action of the . . . Board was unreasonable
or arbitrary.” The Brenners argue that because of amendments
to the TERC statutes in 2004 and 2007, this principle is no
longer correct.

Some background is necessary to resolve this issue. Prior
to the 1995 enactment of the Tax Equalization and Review
Commission Act (TERCA),® appeals from actions taken by a
county board of commissioners were taken to the district courts.’
Section 77-1511, as it was written at that time, provided that the
district court

shall hear appeals and cross appeals [from a county board
of equalization] as in equity and without a jury, and deter-
mine anew all questions raised before the county board of
equalization which relate to the liability of the property to
assessment, or the amount thereof. The court shall affirm
the action taken by the board unless evidence is adduced
establishing that the action of the board was unreasonable
or arbitrary, or unless evidence is adduced establishing that
the property of the appellant is assessed too low.

Construing this statute, this court held that in such appeals,

[tlhere is a presumption that a board of equalization
has faithfully performed its official duties in making an
assessment and has acted upon sufficient competent evi-
dence to justify its action. That presumption remains until
there is competent evidence to the contrary presented, and

7 See, § 77-5016(8); Omaha Country Club v. Douglas Cty. Bd. of Equal., 11
Neb. App. 171, 645 N.W.2d 821 (2002).

8 See 1995 Neb. Laws, L.B. 490, § 153.

° Neb. Rev. Stat. §§ 77-1510 and 77-1511 (Reissue 1990). See US Ecology v.
Boyd Cty. Bd. of Equal., 256 Neb. 7, 588 N.W.2d 575 (1999).
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the presumption disappears when there is competent evi-
dence adduced on appeal to the contrary. From that point
forward, the reasonableness of the valuation fixed by the
board of equalization becomes one of fact based upon all
the evidence presented. The burden of showing such valu-
ation to be unreasonable rests upon the taxpayer on appeal
from the action of the board."

This court further held that in order to rebut this presumption,
the burden of persuasion imposed on the complaining tax-
payer is not met by showing a mere difference of opinion
unless it is established by clear and convincing evidence
that the valuation placed upon his property when com-
pared with valuations placed on other similar property is
grossly excessive and is the result of a systematic exercise
of intentional will or failure of plain duty, and not mere
errors of judgment.!!

TERCA amended § 77-1511 by substituting TERC for the
district court as the intermediate appellate tribunal, but it did not
change the remaining provisions of the statute.'? In early appeals
under the amended statute, the Nebraska Court of Appeals applied
our pre-TERCA case law construing the taxpayer’s burden of
persuasion under § 77-1511, noting that “the principles which
were articulated from this statutory language when the district
court heard these matters maintain viability now that [TERC]
has taken over the district court’s role.””® In this court’s first
opportunity to consider an appeal from TERC, we agreed that
these principles defined the taxpayer’s burden of persuasion.'

10 Ideal Basic Indus. v. Nuckolls Cty. Bd. of Equal., 231 Neb. 653, 654-55, 437
N.W.2d 501, 502 (1989).

" Bumgarner v. County of Valley, 208 Neb. 361, 366, 303 N.W.2d 307, 310
(1981).

12 1995 Neb. Laws, L.B. 490, § 153.

13 J.C. Penney Co. v. Lancaster Cty. Bd. of Equal., 6 Neb. App. 838, 850, 578
N.W.2d 465, 473 (1998). See, Forney v. Box Butte Cty. Bd. of Equal., 7 Neb.

App. 417, 582 N.W.2d 631 (1998); Lancaster Cty. Bd. of Equal. v. Condev
West, Inc., 7 Neb. App. 319, 581 N.W.2d 452 (1998).

4 US Ecology v. Boyd Cty. Bd. of Equal., supra note 9. See Garvey Elevators
v. Adams Cty. Bd. of Equal., 261 Neb. 130, 621 N.W.2d 518 (2001).
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Section 77-1511 was repealed in 2001; at the same time,
§ 77-5016(7) (Reissue 2003) was amended to read:
If the appellant presents no evidence to show that the action
taken by the board or the Property Tax Administrator is
incorrect, the commission shall affirm such action. If the
appellant presents any evidence to show that the action
taken by the board or the Property Tax Administrator
is incorrect, such action shall still be affirmed unless
evidence is adduced establishing that the action of the
board or the Property Tax Administrator was unreasonable
or arbitrary.'
At the time of the 2001 amendment, § 77-5016 already provided
that TERC “shall hear appeals and cross appeals . . . as in equity
and without a jury and determine de novo all questions raised
before the county board of equalization.”'® Thus, as a result of
the 2001 amendment, § 77-5016(7) included essentially the
same provisions previously codified at § 77-1511.
The Brenners argue that because of a 2004 amendment to
§ 77-5016, they should not have been required to present clear
and convincing evidence to rebut the presumption that the Board
faithfully performed its valuation duties. As a result of that
amendment, § 77-5016(8) (Cum. Supp. 2004) provided:
In all appeals, excepting those arising under section
77-1606, if the appellant presents no evidence to show that
the order, decision, determination, or action appealed from
is incorrect, the commission shall deny the appeal. If the
appellant presents any evidence to show that the determi-
nation, or action appealed from is incorrect, such order,
decision, determination, or action shall be affirmed unless
evidence is adduced establishing that the order, decision,
determination, or action was unreasonable or arbitrary.!”
[4] The 2004 amendment to § 77-5016(8) simply recod-
ifies with minor changes the language previously found in
§ 77-5016(7). That language, in turn, is traceable to § 77-1511

152001 Neb. Laws, L.B. 465, §§ 7, 12.
6 1d. at § 7.
172004 Neb. Laws, L.B. 973, § 51.



286 276 NEBRASKA REPORTS

prior to its repeal. The taxpayer’s burden of persuasion by “clear
and convincing evidence” results from long-established judicial
construction of this statutory language. We find no language in
the 2004 amendment that would reasonably call into question
our construction of the language which originated in the former
§ 77-1511. Where a statute has been judicially construed and that
construction has not evoked an amendment, it will be presumed
that the Legislature has acquiesced in the court’s determination
of the Legislature’s intent.'®

For the sake of completeness, we note the Brenners’ argument
that a 2007 amendment'® to § 77-5016(7) modified the burden of
persuasion. That amendment, which became effective February
10, 2007, eliminated language requiring TERC to hear appeals
“as in equity and without a jury and determine de novo all ques-
tions raised in the proceedings” and substituted a provision that
TERC “may determine any question raised in the proceeding
upon which an order, decision, determination, or action appealed
from is based” and “may consider all questions necessary to
determine taxable value of property as it hears an appeal or
cross appeal.””® We do not read this amendment to have any
effect on the taxpayer’s burden of persuasion in a TERC appeal.
It simply restates the concept of de novo review in a manner
more appropriate for a nonjudicial tribunal, and specifically
authorizes TERC to consider any issues it deems pertinent to
a valuation determination, whether or not the issue was raised
before a board of equalization. We conclude that TERC did not
err in its articulation and application of the Brenners’ burden
of persuasion.

PrOCEDURAL DUE PROCESS
The Brenners argue that TERC conducted the appeal hearing
in a manner which deprived them of their due process rights to

8 Semler v. Sears, Roebuck & Co., 268 Neb. 857, 689 N.W.2d 327 (2004);
Chapin v. Neuhoff Broad.-Grand Island, Inc., 268 Neb. 520, 684 N.W.2d
588 (2004).

19 See 2007 Neb. Laws, L.B. 167, § 6.
2 14
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present evidence and be heard before an impartial board.?! They
contend that formal rules of evidence were applied despite the
fact that the hearing was to be informal and that the chairman
of the TERC panel frequently interrupted their presentation and
excluded certain evidence.

TERCA specifies the procedures applicable to taxpayer
appeal hearings.” Such hearings are to be informal “unless a
formal hearing is granted” upon the request of a party.” In this
case, the order for hearing specified that it was to be informal.
Thus, TERC was required to “give probative effect to evidence
which possesses probative value commonly accepted by rea-
sonably prudent persons in the conduct of their affairs exclud-
ing incompetent, irrelevant, immaterial, and unduly repetitious
evidence” and to honor statutory privilege rules, but was “not
otherwise . . . bound by the usual common-law or statutory rules
of evidence.”*

[5] These statutory procedures clearly do not require TERC
to receive any and all evidence offered during an informal
hearing. Rather, TERC is specifically empowered to assess the
probative value of proffered evidence and exclude that which
it determines to be “incompetent, irrelevant, immaterial, and
unduly repetitious.”” In a judicial proceeding, a trial court has
the discretion to determine the relevancy and admissibility of
evidence.?® Likewise, TERC must be afforded some discretion
in determining the probative value and admissibility of evidence
in an informal appeal hearing, and it follows that a proper exer-
cise of such discretion cannot constitute a denial of procedural
due process.

In their brief, the Brenners list various rulings rejecting evi-
dence they offered without explaining why they contend the

2l See Krusemark v. Thurston Cty. Bd. of Equal., 10 Neb. App. 35, 624 N.W.2d
328 (2001).

22 Neb. Rev. Stat. §§ 77-5015 to 77-5019 (Cum. Supp. 2006 & Supp. 2007).
2§ 77-5016 (Supp. 2007).

24§ 77-5016(1).

B Id.

%6 Karel v. Nebraska Health Sys., 274 Neb. 175, 738 N.W.2d 831 (2007).
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rulings were erroneous. In several of these instances, TERC
properly rejected evidence offered by the Brenners, because it
duplicated materials which were already included in the case
file or which TERC had indicated it would consider without
inclusion in the record pursuant to § 77-5016(3). These included
regulations and other public records pertaining to assessment
and taxation and the Brenners’ notice of appeal filed with TERC,
which they offered twice. The Brenners also complain that
TERC sustained a foundational objection to their initial offer of
two unidentified photographs. In rejecting the initial offer, the
TERC chairman explained that it would be “material for [TERC]
to know what, when and under what conditions and under what
circumstances and by whom the photographs . . . were taken.”
When Lisa subsequently testified about the subject matter of the
photographs, they were reoffered and received. Thus there was
no error by TERC.

The TERC chairman sustained hearsay objections by the
Board to evidence offered by the Brenners but also sustained
hearsay objections made by the Brenners with respect to evidence
offered by the Board. The TERC chairman properly explained
that TERC could not consider hearsay evidence, because the
applicable provision of TERCA gives parties the right to cross-
examine all witnesses.”’

The Brenners separately argue that TERC erroneously
refused to receive and consider the report of the audit of the
Banner County assessor’s office by the Department of Property
Assessment and Taxation, which pertained to the period of
October 2001 to January 2002. TERC sustained a relevance
objection to this audit, because there was no apparent connection
between the events described in it and the manner in which the
2004 valuation of the Brenners’ property was conducted. The
Brenners made an offer of proof, stating that the audit report
noted various irregularities in data collection and “establishe[d]
a pattern to which in the year 2004 would indicate . . . continued
arbitrary and capricious, unreasonable actions.” We conclude
that TERC did not abuse its discretion in excluding this and
other evidence which it found lacking in probative value as to

27§ 77-5016(4).
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the determination of the actual value for the Brenner property
for the 2004 tax year.

The Brenners also argue that the TERC chairman interrupted
their presentation in a manner which demonstrated bias. While
interruptions did occur, we cannot conclude from the record
that they were indicative of bias. In one instance, the chairman
noted that little could be gained from what he deemed imprecise
questions and answers with respect to dates and terminology.
The chairman specifically noted that he was not prejudging the
case, but, rather, encouraging counsel to focus on presenting
substantive information relevant to valuation of the property for
the 2004 tax year. From our review of the record as a whole, we
find no basis for concluding that the chairman or any member
of the TERC panel was biased against the Brenners. The record
reflects that TERC afforded the Brenners an opportunity to be
heard and present their case before an impartial tribunal. They
were not denied procedural due process.

VALUATION
[6] The “actual value” of real property is defined by Nebraska
law as
the most probable price expressed in terms of money that
a property will bring if exposed for sale in the open mar-
ket, or in an arm’s length transaction, between a willing
buyer and willing seller, both of whom are knowledge-
able concerning all the uses to which the real property
is adapted and for which the real property is capable of
being used.?®
In tax valuation cases, actual value is largely a matter of opinion
and without a precise yardstick for determination with complete
accuracy.” As we have noted, the Brenners had the burden of
persuading TERC that the Board’s valuation of their property
was arbitrary or unreasonable. An administrative agency’s deci-
sion is “arbitrary” when it is made in disregard of the facts or
circumstances without some basis which would lead a reasonable

28 Neb. Rev. Stat. § 77-112 (Reissue 2003).

2 US Ecology v. Boyd Cty. Bd. of Equal., supra note 9; Cabela’s, Inc. v.
Cheyenne Cty. Bd. of Equal., 8 Neb. App. 582, 597 N.W.2d 623 (1999).
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person to the same conclusion.*® Here, both the Board and the
Brenners utilized the cost approach, which is an accepted method
of determining the actual value of real property. There was no
other evidence of value. The Brenners challenge the assessor’s
application of the cost approach to arrive at the valuation which
was accepted by the Board.

[7] The Brenners contend that no meaningful valuation could
have occurred, because the assessor did not personally inspect
the property before arriving at the 2004 valuation. The record
reflects that the assessor’s office had basic information about
the interior of the home obtained by data collectors during and
after construction. Generally, an assessor may reasonably rely
on physical measurements made by an appraiser as part of a
mass appraisal.’! There is conflicting evidence as to whether
the Brenners thwarted her efforts to personally inspect the
property prior to the 2004 valuation. Of greater significance is
the assessor’s testimony that when she did inspect the property
in 2006, she found nothing which would change her opinion
regarding the 2004 valuation. Under similar circumstances pre-
sented in Kohl’s Dept. Stores v. Douglas Cty. Bd. of Equal.,** the
Court of Appeals determined that the presumption of validity
was properly applied to the valuation as determined by a board
of equalization.

The Brenners also argue that the assessor’s use of the TerraScan
computer program to perform the actual computations used for
the 2004 valuation was arbitrary and unreasonable. They claim
that the program used flawed data obtained from the 2003
countywide reappraisal, but they could not identify any specific
errors in the data. They also argue that the TerraScan program
utilized an allegedly nonexistent “June 2001 Marshall & Swift
costing table to perform the computations. The record on this
point is somewhat unclear. The assessor testified that she did not
verify the costing tables used by TerraScan, and Lisa testified
that she utilized a Marshall & Swift costing table dated June

39 Phelps Cty. Bd. of Equal. v. Graf, 258 Neb. 810, 606 N.W.2d 736 (2000).
31 See Cabela’s, Inc. v. Cheyenne Cty. Bd. of Equal., supra note 29.

32 Kohl’s Dept. Stores v. Douglas Cty. Bd. of Equal., 10 Neb. App. 809, 638
N.W.2d 877 (2002).
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2000, which was the most recent one she could find dated prior
to June 2001. TERC noted that a “[s]pecific cost table for June
2001 may not exist. The practice of Marshall & Swift is to issue
quarterly adjustment factors,” and “[t]he adjustment factors have
to be applied to a base cost to derive a cost as of a given quar-
terly date.” We note that the documents which TERC was autho-
rized by § 77-5016(3) to consider and utilize without including
in the record included a list of quarterly multipliers dated June
2001 published in conjunction with the Marshall Valuation
Service manual, published by Marshall & Swift, LP, to be used
“to trend the costs published on the preceding pages to a current
date and to adjust the costs by location.” We cannot determine
from this record that the TerraScan program utilized incorrect
costing information. While we acknowledge that this raises
some questions regarding the costing methodology employed
by the assessor, we cannot conclude that the valuations derived
from the TerraScan program utilizing Marshall & Swift costing
information was arbitrary or unreasonable.

The record reflects one significant difference between the
data utilized by TerraScan and that used by the Brenners in
calculating the actual 2004 value of the residence: the evalu-
ation of the quality of the structure. Lisa and Newell testified
that the home was of average quality, based upon the factors
listed in the Marshall & Swift Residential Cost Handbook.
However, both conceded that the home had some desirable fea-
tures which would not ordinarily be found in a home of average
quality, including ceramic tile, wood shake shingle roofing, and
a vaulted ceiling. The assessor testified that based upon these
features, she rated the home as being of “average plus” quality,
meaning that the quality of the home was “between average and
good.” Newell conceded that determination of the quality of a
home for purposes of appraisal is somewhat subjective and that
different qualified appraisers evaluating the same property could
reach different conclusions within a reasonable range. Utilizing
its own experience and technical expertise, as the law permits,*
TERC determined that “the residence on the subject property is
not of average quality as proposed by the [Brenners] and their

3§ 77-5016(5).
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appraiser.” This conclusion is supported by competent evidence,
including the aforementioned testimony of Lisa, Newell, and
the assessor.

[8] The Brenners also contend that the assessor’s valuation
process did not include a sufficient adjustment for depreciation.
Physical depreciation results from deterioration of improve-
ments over time.** The assessor testified that she used a 70-year
“average life” in determining the depreciation allowance, which
differed from the 55- to 60-year average life used by Marshall
& Swift. This resulted in an 8-percent deduction for physi-
cal depreciation. In her computations, Lisa utilized a 60-year
average life, resulting in a 10-percent deduction for physical
depreciation. She also included a 5-percent allowance for “loca-
tional depreciation.”

The Brenners cite no authority for their argument that the
assessor was legally required to use the 55- to 60-year average
life utilized in the Marshall & Swift depreciation schedules.
Regulations issued by the Nebraska Department of Property
Assessment and Taxation require an assessor, as a part of
the analysis of valuation based on the cost approach, to use
the Marshall Valuation Service “as published and updated by
Marshall and Swift Publishing Company . . . for uniform iden-
tification of the physical characteristics of real property.”* The
regulations do not specifically mention Marshall & Swift depre-
ciation tables, but require an assessor, in the analysis of the cost
approach, to develop and substantiate “various forms of depre-
ciation which can be shown to exist through a study of the local
market.”* The assessor testified that she conducted such a study
and determined that a 70-year average life was acceptable. We
agree with TERC that the record does not support the “locational
depreciation” adjustment claimed by the Brenners.

The Brenners argue that TERC ignored competent evidence
presented by them and “failed to address” their assertion of qual-
ity, condition, opinion, and calculation of value, made as owners

3 First Nat. Bank v. Otoe Cty., 233 Neb. 412, 445 N.W.2d 880 (1989);
Cabela’s, Inc. v. Cheyenne Cty. Bd. of Equal., supra note 29.

35 350 Neb. Admin. Code, ch. 10, § 003.04 (2003).
36 350 Neb. Admin. Code, ch. 50, § 002.03B(2) (2001).
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of the property. After discussing the evidence presented, TERC
concluded that
even if all of the allegations of the [Brenners] are believed,
there is no evidence on which [TERC] could grant relief.
The [Brenners’] only evidence of actual value for the sub-
ject property is a flawed application of the cost approach
and there is no evidence of “equalized” taxable value.
The decision and order clearly reflects that TERC did consider
and address these issues, but that TERC simply was not per-
suaded the Brenners had met their burden of showing that the
Board acted arbitrarily or unreasonably in determining the value
of their property.

[9,10] Lisa and Robert both gave opinions as to the value
of their home and assign error to TERC’s rejection of their
opinions of value. A resident owner who is familiar with his or
her property and knows its worth is permitted to testify as to
its value without further foundation.*” This principle rests upon
the owner’s familiarity with the property’s characteristics, its
actual and potential uses, and the owner’s experience in dealing
with it.® When a county board of equalization has determined
the value of the property, uniformly and impartially assessed
through a formula in substantial compliance with statutes gov-
erning taxation, for reversal of the board’s action, a taxpayer
must show more than a difference of opinion concerning the
assessed value of the taxpayer’s real estate.” Here, the Brenners
have not shown more than a difference of opinion between their
valuations of the residence and those of the county. The TERC
order shows that it considered the Brenners’ opinions, including
Lisa’s calculation using the Marshall & Swift costing tables, and
rejected their evidence concerning the value of the residence as
“not persuasive.” TERC’s decision to accept the opinion of the

37 See, US Ecology v. Boyd Cty. Bd. of Equal., supra note 9; Livingston v.
Jefferson Cty. Bd. of Equal., 10 Neb. App. 934, 640 N.W.2d 426 (2002);
Schmidt v. Thayer Cty. Bd. of Equal., 10 Neb. App. 10, 624 N.W.2d 63
(2001).

38 Schmidt v. Thayer Cty. Bd. of Equal., supra note 37.

% Livingston v. Jefferson Cty. Bd. of Equal., supra note 37, citing Cabela’s,
Inc. v. Cheyenne Cty. Bd. of Equal., supra note 29.
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county assessor over those of the taxpayers was neither arbitrary
nor unreasonable.

We have considered the Brenners’ other arguments with
respect to valuation and conclude they are without merit. As
we view the record, there is some ambiguity and lack of clarity
in both the Brenners’ and the assessor’s valuation determina-
tions. However, we agree with TERC that in the end, the record
reflects nothing more than a difference of opinion between
the Board and the Brenners regarding the actual value of the
residence for purposes of 2004 taxation, and does not establish
that the Board acted arbitrarily or unreasonably in arriving at
its valuation.

EqQuaLizATION

In their appeal to TERC, the Brenners claimed that the taxable
value of their property as of January 1, 2004, was not equalized
with the value of other real property in the county. The Brenners
assign error to the determination by TERC that the record did
not support this assertion.

[11,12] The Nebraska Constitution requires that real prop-
erty be taxed “by valuation uniformly and proportionately.”*°
Equalization is the process of ensuring that all taxable property
is placed on the assessment rolls at a uniform percentage of its
actual value.*! The purpose of equalization of assessments is to
bring the assessment of different parts of a taxing district to the
same relative standard, so that no one of the parts may be com-
pelled to pay a disproportionate part of the tax.*

The Brenners attempted to prove their allegation that the
Board failed to properly equalize assessments through the county
assessor’s records pertaining to a single residential property built
in 1976, which the Brenners claimed to be comparable to theirs.
TERC concluded that the property was not comparable to the
Brenners’ residence and that there was no other evidence in
the record demonstrating that the taxable value of the Brenner

40 Neb. Const. art. VIII, § 1.

Y MAPCO Ammonia Pipeline v. State Bd. of Equal., 238 Neb. 565, 471
N.W.2d 734 (1991).

2 Id.; Cabela’s, Inc. v. Cheyenne Cty. Bd. of Equal., supra note 29.



BRENNER v. BANNER CTY. BD. OF EQUAL. 295
Cite as 276 Neb. 275

property was “not the same proportion of actual value as is the
taxable value of comparable property.” We agree and conclude
that this assignment of error is without merit.

CONSIDERATION OF ALL ISSUES

The Brenners argue that TERC erred in failing to make spe-
cific findings on each of their arguments. They contend that
such findings are required by § 77-5016(7) as amended and
effective on February 10, 2007, which provides that TERC
“may determine any question raised in the proceeding upon
which an order, decision, determination, or action appealed
from is based” and “may consider all questions necessary to
determine taxable value of property as it hears an appeal or
cross appeal.” The statute enables TERC to address all issues it
considers pertinent in a valuation appeal, but it does not require
TERC to make specific findings with respect to arguments
or issues which it does not deem significant or necessary to
its determination.

In their notice of appeal, the Brenners listed eight specific
reasons for appealing the determination of the Board. In its
decision and order, TERC summarized these reasons as pertain-
ing to valuation and equalization, and addressed those issues.
We conclude that TERC addressed and decided all issues which
were properly before it.

CONCLUSION
For the reasons discussed, we affirm the decision and order
of TERC, based upon our determination that it is supported
by competent evidence and is neither arbitrary, capricious,
nor unreasonable.
AFFIRMED.
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Heavican, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCormMAcK, and MILLER-LERMAN, JJ.

STEPHAN, J.

Darnall Ranch, Inc. (DRI), owns several residences located on
its ranch property in Banner County, Nebraska. It protested the
2004 valuation of each residence for tax purposes, but the pro-
tests were denied by the Banner County Board of Equalization
(Board). DRI then appealed to the Tax Equalization and Review
Commission (TERC), which upheld the valuations as determined
by the Board. This is an appeal from the decision and order of
TERC. We affirm in part, and in part reverse and remand with
directions to adjust the 2004 valuations of two residences which
are located in close proximity to a feedlot.

I. BACKGROUND

The 2004 valuations of the subject properties were based upon
“replacement cost new less depreciation.” The county assessor
relied on data collected during a countywide reappraisal in 2003.
She did not independently verify the data in determining the
2004 valuations. In a 2006 disciplinary proceeding before the
Nebraska Real Estate Appraiser Board, the appraiser who con-
ducted the 2003 countywide reappraisal admitted that she vio-
lated certain standards during the reappraisal and consented to
disciplinary measures. The Banner County assessor was aware
of the disciplinary proceeding, but was never informed that it
involved deficiencies in the 2003 data collection. According to
the county assessor, “[n]o one has ever proved that the data col-
lection for 2003 was incorrect.”

The 2003 data was entered into a computer program called
TerraScan, which was used by the county assessor to compute
all 2004 valuations for residential and agricultural property in
the county. The data included floor plan dimensions and rat-
ings of the quality and condition of each residence. The qual-
ity and condition ratings were based upon criteria found in the
Residential Cost Handbook, published by Marshall & Swift,
LP, a reference manual commonly used in the valuation of real
property. In this context, “quality” refers to the overall quality
of the characteristics of materials and workmanship, as well as



298 276 NEBRASKA REPORTS

design and functional utility. “Condition” measures the extent
to which physical deterioration or structural defects are pres-
ent. Marshall & Swift costing tables and local multipliers are
built into the TerraScan program. The assessor testified that the
Nebraska Department of Property Assessment and Taxation is
aware that Banner County uses the TerraScan program and has
never objected to or questioned its reliability.

After the 2004 valuations were established, DRI filed protests
for the residential properties which are the subject of this case.
In each instance, the assessor recommended no change in the
valuations, and the Board accepted this recommendation.

We shall refer to residences by the colloquial nomenclature
utilized by the parties during the TERC hearing.

1. “FeepLot House” (ParceL 040001830)

The feedlot house is a two-story, single-family home built in
approximately 1900, with a 90-percent stucco and 10-percent
masonry veneer exterior and an area of 2,188 square feet. The
assessor’s data listed its quality as “Average” and its condition as
“Badly-Worn.” The 2004 assessed valuation was $17,765.

Gary Darnall, president of DRI, testified that this house is
“basically in the middle of the feedlot.” Trucks used to transport
cattle, silage, grain, and manure pass within 40 feet of the house,
day and night, causing problems with dust and flies. According
to Gary, the house “is in disrepair” with defects in the doors and
windows. Using his personal criteria, he described its quality as
“very poor” and its condition as “badly-worn.” In his opinion,
the 2004 value of the feedlot house was $6,700.

Sheila Newell testified at the TERC hearing on behalf of
DRI. Newell has held a real estate broker’s license since 1989
and has been a certified general real property appraiser since
1996. At the time of her testimony, she served as chair of the
Nebraska Real Property Appraiser Board. Newell inspected the
feedlot house in November 2003 and again in September 2004,
noting no changes between the two inspections. She described
the house as being of “low” quality based upon its age, design,
floor structure, windows, poor heating, lack of adequate utility
outlets, and functional utility. She described the condition of
the house as of January 1, 2004, as “[b]adly worn.” Newell was
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not asked to express an opinion as to the 2004 valuation of the
feedlot house.

2. “LANE’s House” (PARceL 040001822)

This is a single-family home occupied by Lane Darnall and
his family, who have lived there since the home was built in
1992. It has a 100-percent masonry veneer exterior and an area
of 1,555 square feet. The assessor’s data listed its quality as
“Fair +,” meaning that it was between fair and average quality.
The assessor rated the condition of the home as “Average.” The
2004 assessed valuation was $101,492. There was no allowance
for locational depreciation, because the assessor did not consider
it to be “close enough” to the feedlot.

Gary, who is Lane’s father, testified that Lane’s house was
built at a cost of approximately $64,000, and there had been no
major remodeling prior to 2004. Gary testified that the house is
located across the road and about one-eighth of a mile from the
feedlot which has a capacity of 20,000 head of cattle. He also
testified that vibration from the 20 to 25 trucks going by the
house each day have caused cracking of its walls and founda-
tion. He stated that cattle are located on all sides of the house.
Gary testified that there had been “extensive” electrical prob-
lems in the home since a 1999 lightning strike. In his opinion,
the value of the home in 2004 was $52,264.

Lane, who is the general manager for production of DRI,
agreed that cattle regularly graze on all sides of his home. He
testified that heavy truck traffic to the feedlot located one-
eighth of a mile from his home causes cracking in the drywall
and basement walls. He believes that the home receives “above
average wear” due to the presence of his teenage children and
foreign exchange students hosted by his family. Lane expressed
his “lay opinion” that the quality of the home is “fair” and that
the condition is “fair to low.” In arriving at the claimed value of
$52,264, Lane applied a 50-percent locational depreciation due
to the proximity to the feedlot.

Newell personally inspected Lane’s house in November 2003.
In her opinion, the quality of the home was “fair,” due to mate-
rial and workmanship which were below “market standards.” She
also rated the condition of the home as “fair,” due to evidence
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of “deferred maintenance.” She also testified that the proximity
of the home to the feedlot should be considered in determining
its value, but she did not quantify this opinion or express any
opinion as to the value of the home in 2004.

3. “Gary’s Housg” (PArceL 040002195 - B)

Gary and his wife reside in this 2,046-square-foot stucco home
built in 1920. An addition was built in 1977. The assessor’s data
listed its quality as “Average” and its condition as “Good.” The
2004 assessed valuation was $56,203.

Gary testified that the assessor’s data was incorrect, in that
there is a bathtub in the main floor bathroom, not a shower as
indicated by the assessor, and one of the closets is smaller than
indicated. He testified that the roof is damaged and that the
windows leak. He rated both the quality and condition of the
home as “fair.” In his opinion, the value of the home in 2004
was $30,626.

Newell inspected Gary’s house in November 2003. She evalu-
ated the quality of the original structure as “fair” and the quality
of the addition as “average.” She rated the condition of the entire
structure as “fair.”” Newell did not express an opinion as to the
value of the home in 2004.

4. “PArReNTS’ House” (ParceL 040002195 - A)

This 1,834-square-foot home was built in 1958. The exterior
is 90-percent vinyl siding and 10-percent masonry veneer. It is
occupied by Gary’s mother. The assessor’s data listed its quality
as “Average+” and its condition as “Average.” The 2004 assessed
valuation was $100,998.

Gary testified that the roof of this home had its original shake
shingles, which were badly worn, and that the roof leaked,
causing interior water damage. In his opinion, the quality and
condition of the home were both “fair.” In Gary’s opinion, the
value of the home in 2004 was $63,500, which he characterized
as “a layman’s valuation from seeing other properties of similar
homes that age, similar conditions.” There was no evidence of
other properties specifically considered by Gary in arriving at
his valuation.

Newell testified that on the basis of her November 2003
inspection of this property, she considered its quality to be
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“average” and she agreed with the assessor that its condition was
also “average.” Newell did not express an opinion as to the value
of the house in 2004.

5. “LaBor Housg” (ParceL 040004627)

This house, located 3 miles west of the feedlot, was con-
structed in 1996 at a cost of $76,000. It is a one-story house
with an area of 1,160 square feet and a vinyl siding exterior. The
assessor’s data listed its quality as “Fair+” and its condition as
“Average.” The 2004 assessed valuation was $71,893.

Gary testified that there was a “continuing problem with
mold” in this house and that the problem existed as of January
1, 2004. Taking this into consideration, he expressed an opinion
that the quality and condition of the house were both “fair” and
that its value in 2004 was $58,307.

Newell testified that while she was “not an expert in . . .
mold identification,” in 2002, she observed what she consid-
ered to be mold on both the main level and the basement of the
house. Her inspection in November 2003 revealed the mold was
increasing. Newell considered both the quality and the condi-
tion of the house to be “[f]air.” She did not express any opinion
as to the value of the house or the effect of the observed mold
on value.

TERC determined that there were two issues raised by the
appeal: (1) whether the decision of the Board determining
taxable value of the subject properties was unreasonable or
arbitrary and (2) the taxable value of the subject properties
on January 1, 2004. TERC determined that it would not con-
sider any equalization issues, because DRI had not raised such
issues in its protests to the Board. TERC further determined
that DRI had not shown the 2004 valuations of the subject
properties to be unreasonable or arbitrary and that the evidence
of actual value presented by DRI was not persuasive and was
an insufficient basis for relief. TERC affirmed the determina-
tions of the Board with respect to the 2004 valuations of the
subject properties.

II. ASSIGNMENTS OF ERROR
DRI assigns, restated, renumbered, and consolidated, that
TERC erred in (1) applying an incorrect legal standard as to its
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burden of persuasion, (2) conducting the hearing in a manner
that deprived it of procedural due process, (3) failing to con-
clude on the basis of the evidence that the 2004 valuations by
the Board were arbitrary and capricious, (4) failing to consider
equalization as an issue on appeal, and (5) failing to consider
and make findings on all issues presented.

III. STANDARD OF REVIEW

[1-3] Decisions rendered by TERC shall be reviewed by an
appellate court for errors appearing on the record of the com-
mission.! When reviewing a judgment for errors appearing on
the record, an appellate court’s inquiry is whether the decision
conforms to the law, is supported by competent evidence, and is
neither arbitrary, capricious, nor unreasonable.” Questions of law
arising during appellate review of TERC decisions are reviewed
de novo on the record.’

IV. ANALYSIS

1. TAXPAYER’S BURDEN OF PERSUASION

Citing statutory authority and an opinion of the Nebraska
Court of Appeals,* the TERC order recited the legal principle
that TERC “can grant relief only if there is clear and convincing
evidence that the action of the County Board was unreasonable
or arbitrary.” DRI argues that because of amendments to the
TERC statutes in 2004 and 2007, this principle is no longer cor-
rect. We considered and rejected this same argument in Brenner
v. Banner Cty. Bd. of Equal.,’ and we therefore do not address
it here.

! Neb. Rev. Stat. § 77-5019(5) (Cum. Supp. 2006); Marshall v. Dawes Cty.
Bd. of Equal., 265 Neb. 33, 654 N.W.2d 184 (2002).

2 See Marshall v. Dawes Cty. Bd. of Equal., supra note 1.

3 City of York v. York Cty. Bd. of Equal., 266 Neb. 297, 664 N.W.2d 445
(2003); City of Alliance v. Box Butte Cty. Bd. of Equal., 265 Neb. 262, 656
N.W.2d 439 (2003).

4 Neb. Rev. Stat. § 77-5016(8) (Cum. Supp. 2006); Omaha Country Club v.
Douglas Cty. Bd. of Equal., 11 Neb. App. 171, 645 N.W.2d 821 (2002).

5 Brenner v. Banner Cty. Bd. of Equal., ante p. 275, 753 N.W.2d 802 (2008).
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2. PROCEDURAL DUE PROCESS

DRI argues that TERC conducted the appeal hearing in
a manner which deprived it of due process rights to present
evidence and be heard before an impartial board.® It contends
that formal rules of evidence were applied, despite the fact that
the hearing was to be informal, and that the chairman of the
TERC panel frequently interrupted its presentation and “became
an advocate.”’

The Tax Equalization and Review Commission Act (TERCA)®
specifies the procedures applicable to taxpayer appeal hearings.
Such hearings are to be informal “unless a formal hearing is
granted” upon the request of a party.’ In this case, the order
for hearing specified that the hearing was to be informal.
TERC was required to “give probative effect to evidence which
possesses probative value commonly accepted by reasonably
prudent persons in the conduct of their affairs excluding incom-
petent, irrelevant, immaterial, and unduly repetitious evidence”
and to honor statutory privilege rules, but was “not other-
wise . . . bound by the usual common-law or statutory rules
of evidence.”"”

[4] As we held in Brenner v. Banner Cty. Bd. of Equal.,"
TERC must be afforded some discretion in determining the pro-
bative value and admissibility of evidence in an informal appeal
hearing, and it follows that a proper exercise of such discretion
cannot constitute a denial of procedural due process.

DRI states that TERC sustained objections to several exhibits
it offered and argues that the cumulative effect of these rulings
was prejudicial. DRI makes no attempt to explain why the rul-
ings excluding these exhibits were incorrect. We note that after
the initial rulings, at least two of the exhibits were subsequently

¢ See Krusemark v. Thurston Cty. Bd. of Equal., 10 Neb. App. 35, 624 N.W.2d
328 (2001).

Brief for appellant at 27.

8 Neb. Rev. Stat. §§ 77-5015 to 77-5019 (Cum. Supp. 2006 & Supp. 2007).
° § 77-5016.

10 See § 77-5016(1).

"' Brenner v. Banner Cty. Bd. of Equal., supra note 5.

7
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reoffered and received. TERC excluded several exhibits offered
by the Board, based upon objections by counsel for DRI.
Viewing the record as a whole, TERC applied the same standard
of admissibility to evidence offered by both parties and DRI
therefore suffered no prejudice.

DRI also argues that the TERC chairman interrupted its pre-
sentation in a manner which demonstrated bias. While interrup-
tions did occur, we cannot conclude from the record that they
were indicative of bias. We regard the interruptions as attempts
to clarify or focus a particular question or line of inquiry, or to
indicate an area in which additional information was needed.
TERC has statutory authority to “utilize its experience, techni-
cal competence, and specialized knowledge in the evaluation of
the evidence presented to it.”'? In an informal hearing, TERC
must have a certain degree of latitude in seeking clarification
and focus of testimony as it is received."® There is nothing in the
record to suggest that TERC exercised this authority in a manner
prejudicial to DRI.

For these reasons, we conclude that DRI was not deprived of
procedural due process.

3. VALUATION
[5] The “actual value” of real property is defined by Nebraska
law as
the most probable price expressed in terms of money that
a property will bring if exposed for sale in the open mar-
ket, or in an arm’s length transaction, between a willing
buyer and willing seller, both of whom are knowledge-
able concerning all the uses to which the real property
is adapted and for which the real property is capable of
being used.'
In tax valuation cases, actual value is largely a matter of opinion
and without a precise yardstick for determination with complete

12§ 77-5016(5).
13 See Brenner v. Banner Cty. Bd. of Equal., supra note 5.
4 Neb. Rev. Stat. § 77-112 (Reissue 2003).
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accuracy.’> As we have noted, DRI had the burden of persuading
TERC that the Board’s valuation of its property was arbitrary
or unreasonable. An administrative agency’s decision is “arbi-
trary” when it is made in disregard of the facts or circumstances
without some basis which would lead a reasonable person to the
same conclusion.'

Actual value of real property for purposes of taxation “may be
determined using professionally accepted mass appraisal meth-
ods, including, but not limited to . . . (1) [the] sales comparison
approach . . . (2) [the] income approach, and (3) [the] cost
approach.”'” The assessor testified that values were determined
on the basis of “[r]eplacement cost new less depreciation when
compared to the sales roster.” DRI does not criticize the use of
this approach, but contends that it was not correctly applied by
the assessor and the Board.

(a) Physical Characteristics of Property

[6] DRI contends that neither the assessor nor the Board
had personally inspected any of the residences to determine
their actual physical characteristics before arriving at the 2004
valuations. The assessor acknowledged this, but testified that
she relied on data collected during the 2003 countywide reap-
praisal. The assessor also acknowledged that the person who
conducted the 2003 reappraisal was subsequently disciplined
for certain irregularities which occurred during the reappraisal,
but the assessor was never informed that there was any problem
with the 2003 data collection. Generally, an assessor may rea-
sonably rely on physical measurements made by an appraiser as
part of a mass appraisal.'”® Here, the assessor also testified that
when she inspected the properties subsequent to the 2004 valu-
ations, she found no errors in the data utilized in 2004. Under
similar circumstances, the Court of Appeals concluded that the

15 US Ecology v. Boyd Cty. Bd. of Equal., 256 Neb. 7, 588 N.W.2d 575 (1999);
Cabela’s, Inc. v. Cheyenne Cty. Bd. of Equal., 8 Neb. App. 582, 597 N.W.2d
623 (1999).

16 Phelps Cty. Bd. of Equal. v. Graf, 258 Neb. 810, 606 N.W.2d 736 (2000).
7§ 77-112.
18 See Cabela’s, Inc. v. Cheyenne Cty. Bd. of Equal., supra note 15.
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presumption of validity was properly applied to the valuation as
determined by a board of equalization."

Gary testified generally that the data collected in 2003 was
inaccurate, but the record does not reflect any significant errors.
The assessor conceded that one property was shown on her
records as having a “crawl area” when, in fact, it did not.
However, she explained that the TerraScan program uses “crawl
area” as the default description of the base of a residential struc-
ture and attributes no value to it. If the structure has a basement,
which does affect value, that information is manually included
in place of the “crawl area” designation.

The record does not reflect any significant errors or discrep-
ancies in the description of the physical characteristics used to
determine the 2004 valuations. Lane admitted that he utilized the
county assessor’s data in arriving at his opinion of the value of
the residence where he lived.

(b) Costing Methodology

DRI argues that the Board’s 2004 valuations were arbitrary
and unreasonable because the assessor did not follow regulations
and manuals promulgated by the Property Tax Administrator,
and specifically those published by Marshall & Swift, LP,
such as the Residential Cost Handbook and Marshall Valuation
Service. The assessor testified that the TerraScan program which
she utilized in determining the 2004 valuations utilized costing
information published by Marshall & Swift, and the record cards
generated by TerraScan include a notation that data used for
calculations is supplied by Marshall & Swift. The reports make
reference to a “Manual Date,” and the record cards reference
“Marshall Swift tables” dated June 2001. The assessor testified
that she did not know if Marshall & Swift published new cost-
ing tables in June 2001 and that she did not manually compare
the TerraScan information on the DRI properties to the Marshall
& Swift tables, but, rather, relied upon the program to use the
correct information.

19 Kohl’s Dept. Stores v. Douglas Cty. Bd. of Equal., 10 Neb. App. 809,
638 N.W.2d 877 (2002). See Brenner v. Banner Cty. Bd. of Equal., supra
note 5.
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Newell testified as to her understanding that Marshall & Swift
compiles data and issues updates on a regular basis. She stated
that “quarterly multipliers should then be used to trim the costs
published on the pages that you already have in your Handbook
to a current date to adjust the costs.” The following exchange
then occurred:

[DRI’s counsel:] Now, specifically were there sheets
distributed for — it comes out in a book for June 1% of
2001 for average — low quality, fair quality, average qual-
ity, good quality, that would cover the — a change made
for June, 2001?

[Newell:] For residential there were not.

Q That’s —

A For residential —

[TERC chairman]: Is that for the cost factors . . . or
is that —

[Newell]: It —

[TERC chairman]: I'm sorry. I can’t tell whether coun-
sel is asking you the definitions of change or did the cost
factors change.

[Newell]: I believe the question was, did you receive a
new page, printout, data.

[TERC chairman]: Cost factors?

[Newell]: On June of 2001 for the residential section.

[TERC chairman]: All right.

[Newell]: That’s why I said, no, not for the residential.

[TERC chairman]: But it’s a cost factor. It’s not the
descriptor. It’s not the definitions.

[Newell]: Yes, cost.

[TERC chairman]: And it wasn’t a factor that you would
apply to a prior value.

[Newell]: Wasn’t the multipliers.

[TERC chairman]: Wasn’t the multiplier, all right.

[DRI’s counsel]: Thank you.

The record lists a Marshall & Swift Valuation Service Manual
dated “6/2001” as one of the documents which TERC could
consider and utilize without inclusion in the record pursuant to
§ 77-5016(3), although it does not appear that TERC made spe-
cific reference to this manual in this case.
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DRI argues, on the basis of this evidence, that the TerraScan
program utilized incorrect Marshall & Swift costing information
in arriving at the 2004 valuations. We cannot determine from
the rather confusing record whether or not this is so. Moreover,
DRI offered no evidence as to which Marshall & Swift manual
should have been used, or whether the use of a different manual
would have resulted in lower valuations. While we acknowledge
that this evidence raises some questions regarding the costing
methodology employed by the assessor, we cannot conclude on
the basis of this evidence alone that the valuations derived from
the TerraScan program utilizing Marshall & Swift costing infor-
mation were arbitrary or unreasonable.

DRI also argues that an audit of the Banner County assessor’s
office conducted by the Department of Property Assessment
and Taxation for the period of October 2001 through January
2002 is probative of deficiencies in the 2004 valuations at issue
here. We are not persuaded by this argument and agree with
the conclusion of TERC that on this record, it cannot be deter-
mined that “discontinued assessment practices for years prior
to 2003 affected valuation of the subject property for the tax
year 2004.7%°

(c) Taxpayer’s Opinions Regarding
Quality, Condition, and Value

DRI argues that TERC failed to properly consider the tax-
payers’ opinions and those of its expert regarding the quality,
condition, and value of the subject properties. TERC determined
that Gary’s testimony regarding the quality and condition of the
properties was not related to any specific criteria or standards.
The record supports this determination. When asked on cross-
examination what he considered “low” quality, he replied, “I
don’t have the definition of it. It would be just my definition.”
He conceded that what he might consider to be “low” quality,
someone else might consider “average.” He could not say if his
definition of “fair” was the same as that utilized by Marshall
& Swift.

20 See Brenner v. Banner Cty. Bd. of Equal., supra note 5.
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In contrast, Newell’s testimony regarding the quality and
condition of the subject properties was based on the Marshall
& Swift criteria. She agreed with the assessor’s determination
of the “average” quality and condition of the parents’ house, but
her ratings of the other properties were somewhat lower than
those of the appraiser. For example, Newell testified that she
observed mold in the labor house and rated the condition of the
structure as “fair,” compared to the assessor’s rating of “aver-
age.” Newell acknowledged that the determination of quality
and condition was somewhat subjective and that the opinions
of qualified appraisers with respect to the same property could
vary. As noted, Newell expressed no opinion of the value of
any of the subject properties, and the record therefore does not
indicate whether or how Newell’s opinions regarding quality and
condition would affect values as determined by the assessor and
the Board. The conflicting testimony regarding condition, qual-
ity, and value of the subject properties reflected nothing more
than differences of opinion, with no correlation to value even if
Newell’s opinions were accepted.

[7,8] Although Newell gave no opinions of value, Gary did.
A resident owner who is familiar with his or her property and
knows its worth is permitted to testify as to its value with-
out further foundation.?! This principle rests upon the owner’s
familiarity with the property’s characteristics, its actual and
potential uses, and the owner’s experience in dealing with it.?
Similarly, a corporate officer may be competent to offer an opin-
ion of value, provided the officer is familiar with the property
and has knowledge of general values in the vicinity.”> When a
county board of equalization has determined the value of the
property, uniformly and impartially assessed through a formula
in substantial compliance with statutes governing taxation, for
reversal of the board’s action, a taxpayer must show more than

2l See, US Ecology v. Boyd Cty. Bd. of Equal., supra note 15; Livingston v.
Jefferson Cty. Bd. of Equal., 10 Neb. App. 934, 640 N.W.2d 426 (2002);
Schmidt v. Thayer Cty. Bd. of Equal., 10 Neb. App. 10, 624 N.W.2d 63
(2001).

22 Schmidt v. Thayer Cty. Bd. of Equal., supra note 21.

23 See Kohl’s Dept. Stores v. Douglas Cty. Bd. of Equal., supra note 19.
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a difference of opinion concerning the assessed value of the
taxpayer’s real estate.’*

Gary resided in one of the subject properties and was the
president of the corporation which owned each of them. He did
not utilize the Marshall & Swift valuation system in arriving at
his opinions of the value of each property. His opinions were
based upon his knowledge of unidentified “other properties” and
“just a judgment call on my part of those experiences of having
bought property and sold property in this area.” He offered no
details of any valuation or sales of comparable residential prop-
erty. When asked on cross-examination how he arrived at the
value of the residence occupied by his family, he replied: “Well,
I don’t want to get into it, but I have my own little formula that I
use to — on depreciation and so forth. It has nothing to do with
the way the State does it or anybody else does and that’s what
I came up with.”

The record supports TERC’s finding that the taxpayer’s evi-
dence of actual value was not persuasive.

(d) External Depreciation

DRI argues that TERC erred in rejecting its argument that
external or “locational” depreciation should have been applied
in determining the value of Lane’s house and the feedlot
house, due to their proximity to a cattle feedlot. This argument
has merit.

The Nebraska Court of Appeals addressed this issue in
Livingston v. Jefferson Cty. Bd. of Equal.,” which involved
the valuation of a rural home located less than 1 mile from the
owner’s hog farrowing facility. TERC affirmed the assessed
valuation of the home, and on appeal, the property owner argued
that TERC erred in rejecting any external depreciation based on
the proximity of the house to the hog facility. Noting that “[t]he
whole concept of determining value must assume both a willing
buyer and [a willing] seller,” the court concluded:

2 Livingston v. Jefferson Cty. Bd. of Equal., supra note 21, citing Cabela’s,
Inc. v. Cheyenne Cty. Bd. of Equal., supra note 15.

2 Livingston v. Jefferson Cty. Bd. of Equal., supra note 21.
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It was arbitrary for the Board and TERC to ignore
the effect that the nearby hog facility would have on the
house’s fair market value in the ordinary course of trade.
No reasonable fact finder could conclude that in the real
estate marketplace, a potential buyer would not notice,
and react economically, to having a large hog facility very
nearby while living in a remote location. Thus, the Board’s
valuation, and TERC’s decision upholding that valuation,
was arbitrary and capricious.?

In an unpublished opinion,”” the Court of Appeals applied
Livingston to the 2002 valuation of the DRI property which we
refer to in this case as Lane’s house. As in this case, Gary testi-
fied in that case that the home was located next to a 20,000-head
cattle feedlot, causing problems with trucks en route to and from
the feedlot, as well as dust and flies. He also testified that the
truck traffic caused the home to vibrate and that the well for the
home is connected to the cattle-watering facility. The Court of
Appeals held that because this competent evidence was undis-
puted, TERC’s decision upholding the Board’s valuation for the
property was unreasonable and arbitrary. The court reversed that
portion of the TERC order and remanded the cause with direc-
tions to consider the proximity of the home to the feedlot in
decreasing its value.

At the TERC hearing in this case, the assessor acknowl-
edged that TERC ordered an adjustment in the 2002 and 2003
valuations of Lane’s house due to its proximity to the feedlot.
However, she testified that no similar adjustment was made in
the 2004 valuation because she did not consider the home to
be “close enough to the feedlot that it has the problems that
the taxpayer contends.” As to the feedlot house, which she
acknowledged to be “actually in the feedlot,” the assessor testi-
fied that she did not apply any “locational depreciation” because
the house had “an 85 percent physical depreciation, which
means that it’s about worn out,” and that she was “not sure” an

% Id. at 947, 640 N.W.2d at 437.

* Darnall Ranch, Inc. v. Banner Cty. Bd. of Equal., No. A-04-199, 2005
WL 780379 (Neb. App. Mar. 22, 2005) (not designated for permanent
publication).
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additional depreciation allowance based upon location “would
make that much difference.”

[9] An administrative agency’s decision is arbitrary when it
is made in disregard of the facts or circumstances and without
some basis which would lead a reasonable person to the same
conclusion.?® It is undisputed that an external depreciation was
applied in determining the valuations of these properties for
2002 and 2003, but not for 2004. Gary’s description of the
problems associated with the location of Lane’s house, situ-
ated approximately one-eighth mile from the feedlot and next
to its access road, is essentially the same as that summarized
in the prior case decided by the Court of Appeals. The Board
produced no evidence to refute these facts, other than the
assessor’s unsubstantiated opinion that the property was not
“close enough” to the feedlot and a photograph which depicts
the home situated across the road from the feedlot. As to the
feedlot house, there is no competent evidence in the record to
support the assessor’s position that depreciation based on use-
ful life obviates the applicability of external depreciation based
on the feedlot. The Board’s valuations of Lane’s house and the
feedlot house and the affirmance by TERC were, for these rea-
sons, arbitrary and unreasonable.

4. EQUALIZATION

DRI argues that TERC erred in concluding that equalization
was not an issue on appeal because it had not been raised before
the Board. Our review of the record shows that equalization was
not raised or considered by the Board in setting the 2004 valu-
ations for the subject properties. Equalization with respect to
the subject residential properties is not mentioned on the protest
forms filed by DRI or the summaries of the Board’s disposition
of each protest. The record includes a transcript of the hear-
ing conducted by the Board at which Emilie Darnall appeared
and spoke with respect to the protests. There is no reference to
equalization, although it appears that the transcription is incom-
plete. Emilie testified at the TERC hearing that she discussed
equalization when she appeared before the Board, but could

28 See Phelps Cty. Bd. of Equal. v. Graf, supra note 16.
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not recall the specifics of her remarks in this regard. From this
record, it cannot be determined with any certainty that any spe-
cific issue pertaining to equalization was presented to the Board,
either in the protest forms or the subsequent hearing.

DRI argues that TERC should nevertheless have considered
its equalization arguments under § 77-5016(7), which provides
that TERC “may determine any question raised in the proceeding
upon which an order, decision, determination, or action appealed
from is based” and further provides that TERC “may consider
all questions necessary to determine taxable value of property as
it hears an appeal or cross appeal.” We do not read this permis-
sive statutory language as requiring TERC to consider issues not
presented to a county board of equalization. Based on our review
of the record, we conclude that TERC did not err in ruling that
equalization was not an issue on appeal.

V. CONCLUSION
For the reasons discussed, we reverse the TERC order with
respect to the valuation of Lane’s house, parcel 040001822, and
the feedlot house, parcel 040001830. As to those properties, we
remand the cause to TERC with directions to adjust the 2004
valuations by applying external, or “locational,” depreciation in
the same manner as in 2002 and 2003. In all other respects, we
affirm the TERC order.
AFFIRMED IN PART, AND IN PART REVERSED
AND REMANDED WITH DIRECTIONS.
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MILLER-LERMAN, J.
NATURE OF CASE
Glenn A. Hense pled guilty to the felony charge of operat-
ing a motor vehicle in a period during which his license had
been revoked. See Neb. Rev. Stat. § 60-6,197.06 (Cum. Supp.
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2006). The district court for Lancaster County sentenced Hense
to probation for 2 years but did not order a further revocation of
his operator’s license as part of the sentence. The State asserts
that a 15-year revocation is mandatory under § 60-6,197.06.
The State brought this error proceeding pursuant to Neb. Rev.
Stat. § 29-2315.01 (Cum. Supp. 2006). The State takes excep-
tion to the district court’s failure to impose a 15-year revo-
cation of Hense’s license. We sustain the State’s exception;
however, because of the limitations placed on the court under
§ 29-2315.01 and Neb. Rev. Stat. § 29-2316 (Cum. Supp. 2000),
we conclude that Hense’s sentence is not affected by our deci-
sion in this error proceeding.

STATEMENT OF FACTS

As a result of a conviction for driving under the influence,
third offense, Hense’s operator’s license was revoked for a
period of 15 years, which will end in 2012. On September 3,
2006, Hense was arrested for operating a motor vehicle during
such period of revocation. Hense was charged with a Class IV
felony, operating a motor vehicle during revocation, in viola-
tion of § 60-6,197.06. On February 13, 2007, he pled guilty to
the charge.

The matter originally came on for sentencing on April 25,
2007. However, the district court continued sentencing until
May 23 in order to allow the court to research and determine
whether it was required under § 60-6,197.06 to revoke Hense’s
operator’s license for 15 years as part of any sentence of proba-
tion that was to be imposed for the current offense of driving
during revocation.

At the sentencing hearing, the court noted that prior to an
amendment which became effective July 14, 2006, § 60-6,197.06
did not include language requiring license revocation as part of
the sentence for a violation of the statute. The 2006 amendment
added the following language:

[T]he court shall, as part of the judgment of conviction,
revoke the operator’s license of such person for a period of
fifteen years from the date ordered by the court and shall
issue an order pursuant to section 60-6,197.01. Such revo-
cation and order shall be administered upon sentencing,
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upon final judgment of any appeal or review, or upon the
date that any probation is revoked.
See 2006 Neb. Laws, L.B. 925, § 12.

The court concluded that § 60-6,197.06 does not mandate a
15-year revocation as part of an order of probation. In so con-
cluding, the court focused on the last phrase of the statute stating
that revocation is to be administered “upon the date that any pro-
bation is revoked.” The court compared § 60-6,197.06 to another
statute that specifically required that revocation be part of an
order of probation, and the court concluded that the absence of
such language in § 60-6,197.06 indicated that revocation was not
required to be part of an order of probation under § 60-6,197.06.
Based on such conclusion, the court sentenced Hense to proba-
tion for a period of 2 years but did not order a revocation of his
operator’s license as part of the sentence.

The State requested and the Nebraska Court of Appeals
granted leave to file this appeal pursuant to § 29-2315.01. Hense
sought to bypass the Court of Appeals, and we granted the peti-
tion to bypass.

ASSIGNMENT OF ERROR
The State asserts that the district court erred when it failed
to impose a 15-year revocation of Hense’s operator’s license as
part of the sentence for the offense of driving during a period
of revocation. The State claims that such 15-year revocation is
mandatory under § 60-6,197.06.

STANDARD OF REVIEW
[1] Statutory interpretation presents a question of law, for
which an appellate court has an obligation to reach an inde-
pendent conclusion irrespective of the determination made by
the court below. State v. Rodriguez-Torres, 275 Neb. 363, 746
N.W.2d 686 (2008).

ANALYSIS
Revocation Is Mandatory in a Conviction
Under § 60-6,197.06.
The State asserts that the district court erred when it failed
to impose a 15-year revocation of Hense’s operator’s license
as part of his sentence of probation for having committed the
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offense of driving during a period of revocation. The State
claims that revocation is mandatory under § 60-6,197.06 and
that the district court erred when it concluded that § 60-6,197.06
does not require a 15-year revocation when a defendant is sen-
tenced to probation. We agree with the State and conclude that
a 15-year revocation is required to be imposed as part of any
sentence for a conviction under § 60-6,197.06, including a sen-
tence of probation.

[2-4] Statutory language is to be given its plain and ordinary
meaning, and an appellate court will not resort to interpretation
to ascertain the meaning of statutory words which are plain,
direct, and unambiguous. Rodriguez-Torres, supra. For a court
to inquire into a statute’s legislative history, the statute in ques-
tion must be open to construction, and a statute is open to con-
struction when its terms require interpretation or may reasonably
be considered ambiguous. In re Interest of Destiny A. et al.,
274 Neb. 713, 742 N.W.2d 758 (2007). A statute is ambiguous
when the language used cannot be adequately understood either
from the plain meaning of the statute or when considered in pari
materia with any related statutes. Id.

[5] As noted above, the language of § 60-6,197.06 at issue
in this case was added to the statute in 2006. The first sentence
of the 2006 amendment provides that “the court shall, as part
of the judgment of conviction [for felony operation of a motor
vehicle during revocation], revoke the operator’s license of such
person for a period of fifteen years from the date ordered by the
court and shall issue an order pursuant to section 60-6,197.01.”
(Emphasis supplied.) As a general rule, the word “shall” is
considered mandatory and is inconsistent with the idea of dis-
cretion. State v. Pathod, 269 Neb. 155, 690 N.W.2d 784 (2005).
Therefore, the plain and ordinary meaning of the first sentence
is that it is mandatory that the court revoke the operator’s license
of a person convicted under the statute for 15 years and that the
court does not have discretion as to whether or not it imposes
such revocation. We note that the same sentence provides that
such revocation is to be imposed “as part of the judgment of
conviction.” In a criminal case, the judgment is the sentence.
State v. Vela, 272 Neb. 287, 721 N.W.2d 631 (2006). Probation
is a sentence. See, Neb. Rev. Stat. § 29-2246(4) (Cum. Supp.
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2006) (defining “[p]robation” as a sentence); Neb. Rev. Stat.
§ 29-2260(4) (Reissue 1995) (providing that when convicted
offender is not sentenced to imprisonment, court may sentence
him or her to probation). Therefore, the “judgment of conviction”
as used in § 60-6,197.06 encompasses an order imposing proba-
tion. The first sentence of the 2006 amendment to § 60-6,197.06
does not contain language limiting its effect to specific types
of judgments or excluding judgments that include an order of
probation. Examination of the first sentence of § 60-6,197.06,
standing alone, indicates that a 15-year period of revocation is
required to be imposed as part of the sentence of probation for a
violation of § 60-6,197.06.

Although the first sentence of the amendment is clear in itself,
the amendment, when read as whole, may reasonably be consid-
ered ambiguous, because the second sentence of § 60-6,197.06
provides that the revocation ‘“shall be administered upon sen-
tencing, upon final judgment of any appeal or review, or upon
the date that any probation is revoked.” (Emphasis supplied.)
Language that the revocation is to be administered upon, inter
alia, “the date that any probation is revoked” could be read to
imply that revocation is not required to be a part of an order
of probation and that instead, revocation is to be imposed only
when probation has been revoked. The statute can reasonably
be considered ambiguous, because although the first sentence of
the amendment states that a 15-year revocation must be part of
a judgment of conviction, the second sentence of the amendment
implies that a 15-year revocation would not necessarily be part
of a judgment of conviction that orders probation, but, rather,
must be administered upon the revocation of probation.

Because the amended portion of § 60-6,197.06 is ambiguous,
we look to the legislative history of the amendment. The 2006
amendment was part of L.B. 925, which contained amendments
to various laws relating to driving under the influence (DUI). The
Introducer’s Statement of Intent stated that the bill sought, inter
alia, “to strengthen and clarify certain portions of Nebraska’s
existing DUI and DUI related laws.” Judiciary Committee, 99th
Leg., 2d Sess. (Jan. 19, 2006). The Statement of Intent specifi-
cally noted that the bill “[r]equires the imposition of a fifteen
(15) year license revocation as part of any sentence for felony
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Operation of a Motor Vehicle During Suspension.” Id. At the
committee hearing on L.B. 925, the senator who introduced the
bill commented that the bill “requires the imposition of a 15-
year license revocation as part of any sentence for felony opera-
tion of a motor vehicle during suspension.” Judiciary Committee
Hearing, 99th Leg., 2d Sess. 22 (Jan. 19, 2006). The legislative
history therefore evinces the intent that a 15-year revocation was
to be part of “any sentence” imposed under § 60-6,197.96. We
read the broad reference to “any sentence” to include a sentence
of probation, and we find nothing in the legislative history indi-
cating that revocation was not intended to be required when the
sentence for felony operation of a motor vehicle during revoca-
tion is probation.

[6] The first sentence of the amended language of § 60-6,197.06
provides that the court “shall” revoke the defendant’s license
“for a period of fifteen years” as part of the “judgment of con-
viction” under the statute. To the extent the second sentence
of the amendment makes the statute ambiguous, the legislative
history of the amendment indicates that the intent was that a
revocation would be part of “any sentence” for a conviction
under the statute, including a sentence of probation. We con-
clude that § 60-6,197.06 requires that a 15-year revocation be
part of any sentence for a conviction under the statute, including
a sentence of probation. The district court’s conclusion to the
contrary was error. The court in this case did not have discretion
under the statute as to whether or not it could impose such revo-
cation, and therefore the court erred when it failed to impose
a 15-year revocation of Hense’s operator’s license. The State’s
exception to the district court’s sentencing order has merit and
is sustained.

Effect of Ruling.

[7] We have found merit in the State’s exception to the
district court’s sentencing order, and we must now proceed to
determine the effect of our conclusion on the sentence in the
instant case. The State brought the present appeal as an error
proceeding pursuant to § 29-2315.01. Section 29-2315.01 per-
mits the State to take exception to trial court decisions. We have
noted that the purpose of appellate review in error proceedings
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is to provide an authoritative exposition of the law to serve as
precedent in future cases. State v. Contreras, 268 Neb. 797, 688
N.W.2d 580 (2004). Because the State brought this appeal as
an error proceeding, disposition of this case and specifically
whether our reading of § 60-6,197.06 will permit imposition
of a 15-year revocation on Hense is governed by § 29-2316,
which provides:

The judgment of the court in any action taken pursu-
ant to section 29-2315.01 shall not be reversed nor in any
manner affected when the defendant in the trial court has
been placed legally in jeopardy, but in such cases the deci-
sion of the appellate court shall determine the law to gov-
ern in any similar case which may be pending at the time
the decision is rendered or which may thereafter arise in
the state. When the decision of the appellate court estab-
lishes that the final order of the trial court was erroneous
and the defendant had not been placed legally in jeopardy
prior to the entry of such erroneous order, the trial court
may upon application of the prosecuting attorney issue
its warrant for the rearrest of the defendant and the cause
against him or her shall thereupon proceed in accordance
with the law as determined by the decision of the appel-
late court.

[8,9] We noted in State v. Vasquez, 271 Neb. 906, 914, 716
N.W.2d 443, 451 (2006), that the “application of § 29-2316
turns on whether the defendant has been placed in jeopardy
by the trial court, not by whether the Double Jeopardy Clause
bars further action.” We therefore concluded that even though
modifying a sentence on review does not violate constitutional
principles of double jeopardy, because of the language of
§ 29-2316, a Nebraska appellate court does not have authority
to modify a sentence in an error proceeding when the defendant
has been “placed legally in jeopardy.” Vasquez, supra. Jeopardy
attaches (1) in a case tried to a jury, when the jury is impaneled
and sworn; (2) when a judge, hearing a case without a jury,
begins to hear evidence as to the guilt of the defendant; or (3)
at the time the trial court accepts the defendant’s guilty plea. Id.
In Vasquez, we determined that the defendant had been placed
in legal jeopardy when the trial court accepted her guilty plea
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and that therefore, our decision in the error proceeding could
not affect her sentence.

We note that the reasoning in Vasquez appears to contradict
the reasoning in certain prior cases. In State v. Neiss, 260 Neb.
691, 619 N.W.2d 222 (2000), we were required to apply the
language of Neb. Rev. Stat. § 29-2319(1) (Reissue 1995), which
is virtually identical to § 29-2316 at issue herein except that
§ 29-2319(1) relates to error proceedings taken from a county
court to a district court pursuant to Neb. Rev. Stat. § 29-2317
(Reissue 1995). In Neiss, we ruled that the district court did
not err in an error proceeding before it involving a sentence
enhancement proceeding, when it reversed the judgment of
the county court and remanded the case to the county court to
resentence the defendant. In reaching this conclusion, we stated
that “the protections afforded by § 29-2319 are no greater than
or different from the double jeopardy protections afforded by
the U.S. and Nebraska Constitutions.” 260 Neb. at 701, 619
N.W.2d at 230. Given our statement, we reasoned that because
resentencing was not barred by the Double Jeopardy Clause, it
was also not barred by § 29-2319.

We based the reasoning in Neiss in part on two earlier cases
applying § 29-2316, State v. Wren, 234 Neb. 291, 450 N.W.2d
684 (1990), and State v. Schall, 234 Neb. 101, 449 N.W.2d 225
(1989). In both Wren and Schall, brought to this court by the
State as error proceedings pursuant to § 29-2315.01, this court
determined that because double jeopardy considerations do
not prohibit review of a sentence, the defendants in each case
had not been “placed legally in jeopardy” within the meaning
of § 29-2316 with respect to the sentence that was at issue
imposed and that therefore, § 29-2316 did not prohibit an appel-
late court from affecting the sentence imposed. In Wren, this
court remanded the cause to the district court for resentencing
because the district court lacked statutory authority to impose
the sentence it had imposed. In Schall, this court remanded the
cause to the district court to reinstate and affirm a sentence that
the county court had imposed and that the district court had
erroneously reversed.

In State v. Vasquez, 271 Neb. 906, 716 N.W.2d 443 (2006),
we did not cite to or discuss Neiss, Wren, Schall, or other
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similar cases. However, our statement in Vasquez that “the
application of § 29-2316 turns on whether the defendant has
been placed in jeopardy by the trial court, not by whether
the Double Jeopardy Clause bars further action,” 271 Neb. at
914, 716 N.W.2d at 451, demonstrates that we considered and
rejected equating the phrase “placed legally in jeopardy” in
§ 29-2316 with constitutional double jeopardy, and appears to
contradict our earlier statement in Neiss that “the protections
afforded by § 29-2319 are no greater than or different from the
double jeopardy protections afforded by the U.S. and Nebraska
Constitutions,” 260 Neb. at 701, 619 N.W.2d at 230, as well as
similar statements in Wren and Schall regarding the applica-
tion of § 29-2316. Although jurisprudence related to double
jeopardy may inform determinations as to whether a defendant
has been “placed legally in jeopardy” under § 29-2316, see
State v. Contreras, 268 Neb. 797, 688 N.W.2d 580 (2004),
and State v. Falcon, 260 Neb. 119, 615 N.W.2d 436 (2000),
we believe, consistent with Vasquez, that the analysis under
§ 29-2316 is not a double jeopardy analysis, but instead is a
question of whether further action is permissible under the
terms of § 29-2316. Of course, an appellate ruling must not
violate double jeopardy protections, but the fact that double
jeopardy is not violated does not necessarily mean that further
action is permitted by § 29-2316.

Absent specific statutory authorization, the State, as a general
rule, has no right to appeal an adverse ruling in a criminal case.
Vasquez, supra; In re Interest of Sean H., 271 Neb. 395, 711
N.W.2d 879 (20006). Certain exceptions from this general rule
are permitted by statute, but because such statutes are penal
statutes, they are to be strictly construed against the government.
See State v. Banes, 268 Neb. 805, 688 N.W.2d 594 (2004). In
the instant case, the State appealed the district court’s deci-
sion under § 29-2315.01, which provides one such exception.
Another exception is found in Neb. Rev. Stat. § 29-2320 (Cum.
Supp. 2006), under which the prosecuting attorney may appeal
a sentence imposed in a felony case when he or she reasonably
believes the sentence is excessively lenient. Under Neb. Rev.
Stat. § 29-2323 (Reissue 1995), the Legislature has specifically
granted the court authority to set aside an excessively lenient
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sentence and either impose a greater sentence or remand the
cause. The State chose not to proceed under the excessively
lenient statutes in this felony matter. We must, therefore, analyze
the effect of our ruling on Hense’s sentence under § 29-2315.01
and the related provision in § 29-2316.

Given the statutory constraints attendant to our analysis,
the inquiry is whether the defendant has been “placed legally
in jeopardy,” as that phrase is used in the error proceeding
statute § 29-2316. If the defendant has been placed legally in
jeopardy, then § 29-2316 requires that the judgment, of which
a sentence is a part, “shall not be reversed nor in any manner
affected” by the decision of the appellate court. For complete-
ness, we note that in § 29-2316, the statute does permit further
proceedings at the trial level, but this is limited to “[w]hen the
decision of the appellate court establishes that the final order
of the trial court was erroneous and the defendant had not been
placed legally in jeopardy prior to the entry of such erroneous
order . . . .” (Emphasis supplied.) This language in § 29-2316
anticipates a circumstance which is unlike the instant case.
In our case, jeopardy attached prior to an erroneous ruling,
and further proceedings affecting the judgment are not proper
under § 29-2316.

Given our reasoning that the effect of our ruling in the instant
case is controlled by the strictures of the error proceeding stat-
utes, and noting parenthetically that our reading of § 29-2316
while not performed under a double jeopardy analysis does not
offend double jeopardy protections, we conclude that our analy-
sis in State v. Vasquez, 271 Neb. 906, 716 N.W.2d 443 (2000),
was a proper statement of the law. We therefore determine that
our decision in Vasquez overruled State v. Neiss, 260 Neb. 691,
619 N.W.2d 222 (2000); State v. Wren, 234 Neb. 291, 450
N.W.2d 684 (1990); State v. Schall, 234 Neb. 101, 449 N.W.2d
225 (1989); and other similar cases to the extent the reasoning
in those cases differed from that in Vasquez.

Similar to Vasquez, in the present case, jeopardy attached
when the district court accepted Hense’s guilty plea. Because
Hense was “placed legally in jeopardy,” under § 29-2316, our
decision in this error proceeding cannot affect the judgment of
the district court, including the sentence imposed. The decision
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herein determines the law to govern in any similar case which
may be pending at the time this decision is rendered or which
may thereafter arise in the state, but it does not affect the sen-
tence imposed on Hense.

CONCLUSION

We conclude that § 60-6,197.06 requires that a 15-year revoca-
tion be part of any sentence for a conviction for felony operation
of a motor vehicle during revocation under that statute, including
a sentence of probation. The court in this case therefore erred
when it failed to impose a 15-year revocation; however, given
the statutory constraints of § 29-2316, Hense’s sentence is not
affected by our decision in this error proceeding.

EXCEPTION SUSTAINED.

GERRARD, J., concurring in part, and in part dissenting.

While I recognize the tension between State v. Vasquez' and
the line of cases preceding it,> our premise in Vasquez (which
I now believe to be mistaken) is not sufficient justification for
upsetting nearly 20 years of well-settled statutory construction.
Therefore, while I agree with the majority’s conclusion that the
district court’s sentencing order was erroneous, I dissent from
the majority’s conclusion that the defendant cannot be resen-
tenced pursuant to Neb. Rev. Stat. §§ 29-2315.01 and 29-2316
(Cum. Supp. 2006).

Section 29-2316 provides that the judgment of the district
court, in an error proceeding brought by the State, “shall not
be reversed nor in any manner affected when the defendant in
the trial court has been placed legally in jeopardy.” In State v.
Neiss,* we explained our basis for concluding that the protec-
tions afforded by that language “are no greater than or different

! State v. Vasquez, 271 Neb. 906, 716 N.W.2d 443 (2006).

2 See, State v. Griffin, 270 Neb. 578, 705 N.W.2d 51 (2005); State v. Neiss,
260 Neb. 691, 619 N.W.2d 222 (2000); State v. Wren, 234 Neb. 291,
450 N.W.2d 684 (1990); State v. Schall, 234 Neb. 101, 449 N.W.2d 225
(1989).

3 See, also, Neb. Rev. Stat. § 29-2319 (Cum. Supp. 2006) (containing identi-
cal language).

4 Neiss, supra note 2, 260 Neb. at 701, 619 N.W.2d at 230.
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from the double jeopardy protections afforded by the U.S. and
Nebraska Constitutions.” We relied on our construction of that
language in State v. Schall’ and State v. Wren,® and invoked the
familiar proposition that where a statute has been judicially
construed and that construction has not evoked an amendment,
it will be presumed that the Legislature has acquiesced in the
court’s determination of the Legislature’s intent.” We found
nothing in the legislative history or the actions of the Legislature
to undermine our established rule that the phrase “‘placed
legally in jeopardy’” was intended only “to prevent offenders
from being subjected to double jeopardy.”® And we expressly
rejected the argument, now endorsed by the majority, that the
statutory language required analysis under something other than
double jeopardy principles.’

That conclusion sensibly permitted the adjustment of a sen-
tence that had been based on an incorrect legal ruling, such as
in this case. As the U.S. Supreme Court has explained, double
jeopardy protections are inapplicable to sentencing proceedings,
because the determinations at issue do not place a defendant in
jeopardy for an offense.!” And although the majority suggests
that the State could have appealed the defendant’s sentence in
this case pursuant to Neb. Rev. Stat. § 29-2320 (Cum. Supp.
2006), we have explained that a prosecutor’s authority under
that section is limited to “cases where the prosecutor reasonably
believes that the sentence is excessively lenient” and “does not
extend to the appeal of a sentence that is not in conformity with
the law.”!! Our decision in Neiss, and the cases preceding it, per-
suasively concluded that the Legislature intended for erroneous

5 Schall, supra note 2.

5 Wren, supra note 2.

7 Neiss, supra note 2.

8 Id. at 701, 619 N.W.2d at 230, quoting §§ 29-2316 and 29-2319.
o Id.

10 Monge v. California, 524 U.S. 721, 118 S. Ct. 2246, 141 L. Ed. 2d 615
(1998).

""" Glantz v. Hopkins, 261 Neb. 495, 500, 624 N.W.2d 9, 13 (2001).
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sentences to be correctible through error proceedings, consistent
with double jeopardy principles.

Nothing that has happened in the Legislature since Neiss
undermines its reasoning. In fact, § 29-2316 has been amended
three times since our decision in Schall, and each time, the
statute has been repealed and reenacted without changing the
language at issue.'” Generally, it is presumed that when a statute
has been construed by this court, and the same is substantially
reenacted, the Legislature gave to the language the significance
previously accorded to it by this court.”® If the Legislature had
disagreed with our construction of the statute, it could have
changed the language at issue instead of reenacting it.

For example, in 2002, §§ 29-2315.01 and 29-2316 only per-
mitted a “county attorney” to take exception to a decision of the
trial court.'* So, in State v. Jones,” we held that those statutes
only applied to county attorneys, and did not authorize an error
proceeding by a city attorney representing the State. In the next
legislative session, the Legislature fixed the problem by amend-
ing §§ 29-2315.01 and 29-2316 to authorize an error proceeding
by any “prosecuting attorney.”!® The Legislature expressly clari-
fied that a “prosecuting attorney” includes a city attorney.'” And
the Legislature reenacted the restriction on affecting a judgment
after the defendant has been placed “legally in jeopardy,”'® while
presumably aware of what we had construed that language to
mean in Neiss, Wren, and Schall."

If we had somehow misinterpreted § 29-2316 all that time,
the Legislature could have changed it. The Legislature still
could. Admittedly, the doctrine of legislative acquiescence is not

12°See, 2003 Neb. Laws, L.B. 17; 1992 Neb. Laws, L.B. 360; 1991 Neb. Laws,
L.B. 732.

3 Brown v. Kindred, 259 Neb. 95, 608 N.W.2d 577 (2000).

14 See Neb. Rev. Stat. § 29-2315.01 and 29-2316 (Reissue 1995).
15 See State v. Jones, 264 Neb. 812, 652 N.W.2d 288 (2002).
162003 Neb. Laws, L.B. 17.

17" See, id.; Neb. Rev. Stat. § 29-2315 (Cum. Supp. 2006).
182003 Neb. Laws, L.B. 17, §§ 12 and 14.

See Neiss, supra note 2.
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without limitations.?® But it, and the doctrine of stare decisis,
are entitled to great weight—particularly in cases involving
statutory interpretation. Absent a reason why our decisions in
Griffin, Neiss, Wren, and Schall*® were manifestly wrong,?* I
would continue to follow them, as the Legislature has done for
the better part of two decades. I would remand this cause for
resentencing, and dissent to the extent that the majority opinion
holds otherwise.

Heavican, C.J., and StepHAN, J., join in this concurrence
and dissent.

20 See, e.g., Bronsen v. Dawes County, 272 Neb. 320, 722 N.W.2d 17 (2006).

2! Griffin, supra note 2; Neiss, supra note 2; Wren, supra note 2; Schall, supra
note 2.

22 See Bronsen, supra note 20.

JouN J. STURZENEGGER, AN INDIVIDUAL, APPELLANT, V.
FATHER FLANAGAN’S Boys” HOME, A NEBRASKA
CORPORATION, ET AL., APPELLEES.

754 N.W.2d 406

Filed August 8, 2008.  No. S-06-1364.

1. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the
admissibility of evidence is controlled by such rules; judicial discretion is involved
only when the rules make such discretion a factor in determining admissibility.

2. Trial: Evidence: Appeal and Error. A trial court has the discretion to determine
the relevancy and admissibility of evidence, and such determinations will not be
disturbed on appeal unless they constitute an abuse of that discretion.

3. Rules of Evidence: Other Acts. Whether evidence is admissible for any proper
purpose under Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) (Reissue 1995),
rests within the discretion of the trial court.

4. Rules of Evidence: Witnesses. A determination pursuant to Neb. Evid. R. 608(2),
Neb. Rev. Stat. § 27-608(2) (Reissue 1995), regarding cross-examination of a wit-
ness on specific instances of conduct rests within the discretion of the trial court.

5. Trial: Expert Witnesses: Appeal and Error. A trial court’s ruling in receiving or
excluding an expert’s testimony which is otherwise relevant will be reversed only
when there has been an abuse of discretion.

6. Pretrial Procedure: Appeal and Error. Decisions regarding discovery are directed
to the discretion of the trial court, and will be upheld in the absence of an abuse
of discretion.
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10.

13.

14.

16.

17.

18.

19.

20.

21.
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Motions for Mistrial: Appeal and Error. Decisions regarding motions for mistrial
are directed to the discretion of the trial court, and will be upheld in the absence of
an abuse of discretion.

Motions for New Trial: Appeal and Error. Decisions regarding motions for
new trial are directed to the discretion of the trial court, and will be upheld in the
absence of an abuse of discretion.

Judges: Words and Phrases. A judicial abuse of discretion requires that the rea-
sons or rulings of a trial judge be clearly untenable, unfairly depriving a litigant of
a substantial right and a just result.

Jury Instructions. Whether the jury instructions given by a trial court are correct
is a question of law.

Judgments: Appeal and Error. When reviewing questions of law, an appellate
court has an obligation to resolve the questions independently of the conclusion
reached by the trial court.

Trial: Polygraph Tests. The results of polygraph examinations are not admissible
into evidence.

Trial: Witnesses. In order to predicate error upon a ruling of the court refusing to
permit a witness to testify, or to answer a specific question, the record must show
an offer to prove the facts sought to be elicited.

Trial: Evidence. The concept of “opening the door” is a rule of expanded rele-
vancy which authorizes admitting evidence which otherwise would have been
irrelevant in order to respond to (1) admissible evidence which generates an issue
or (2) inadmissible evidence admitted by the court over objection.

Trial: Evidence: Polygraph Tests. Evidence relating to a witness’ willingness or
refusal to take a polygraph examination is generally inadmissible.

Trial: Evidence: Waiver. If, when inadmissible evidence is offered, the party
against whom such evidence is offered consents to its introduction, or fails to
object or to insist upon a ruling on an objection to the introduction of the evidence,
and otherwise fails to raise the question as to its admissibility, that party is con-
sidered to have waived whatever objection the party may have had thereto, and the
evidence is in the record for consideration the same as other evidence.

Rules of the Supreme Court: Records: Appeal and Error. Neb. Ct. R. App. P.
§ 2-109(D)(1)(f) and (g) requires that factual recitations be annotated to the record,
whether they appear in the statement of facts or argument section of a brief. The
failure to do so may result in an appellate court’s overlooking a fact or otherwise
treating the matter under review as if the represented fact does not exist.

Pretrial Procedure. Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the pending action,
whether it relates to the claim or defense of any other party.

Pretrial Procedure: Proof: Appeal and Error. The party asserting error in
a discovery ruling bears the burden of showing that the ruling was an abuse
of discretion.

Trial: Evidence: Appeal and Error. An erroneous exclusion of evidence is
reversible only if the complaining litigant was prejudiced by the exclusion of
such evidence.

o ____. An improper exclusion of evidence is ordinarily not prejudicial
where substantially similar evidence is admitted without objection.
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Evidence: Appeal and Error. In order that assignments of error concerning the
admission or rejection of evidence may be considered, an appellate court requires
that appropriate references be made to the specific evidence against which an
objection is urged.

Rules of Evidence: Other Acts. The reason for Neb. Evid. R. 404(2), Neb. Rev.
Stat. § 27-404(2) (Reissue 1995), is that other bad acts evidence, despite its rele-
vance, creates the risk of a decision by the trier of fact on an improper basis.
__ . Evidence of prior bad acts which is relevant for any purpose other than
to show the actor’s propensity is admissible under Neb. Evid. R. 404(2), Neb. Rev.
Stat. § 27-404(2) (Reissue 1995).

Rules of Evidence: Other Acts: Words and Phrases. Evidence that is offered for
a proper purpose under Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) (Reissue
1995), is often referred to as having “special” or “independent relevance,” which
means its relevance does not depend on its tendency to show propensity.

Rules of Evidence: Other Acts: Rebuttal Evidence: Damages. Evidence of a
plaintiff’s prior bad acts may be admitted, pursuant to Neb. Evid. R. 404(2), Neb.
Rev. Stat. § 27-404(2) (Reissue 1995), where it rebuts the plaintiff’s evidence
of damages.

Rules of Evidence: Other Acts. Whether Neb. Evid. R. 404(2), Neb. Rev. Stat.
§ 27-404(2) (Reissue 1995), or Neb. Evid. R. 608(2), Neb. Rev. Stat. § 27-608(2)
(Reissue 1995), applies to the admissibility of other-acts evidence depends on the
purpose for which the proponent introduced the other-acts evidence. Rule 404(2)
applies when extrinsic evidence is offered as relevant to a material issue in the
case. Rule 608(2) applies when extrinsic evidence is offered to impeach a witness,
to show the character of the witness for untruthfulness—in other words, where the
only theory of relevance is impeachment by prior misconduct.

__:__ .Because Neb. Evid. R. 608(2), Neb. Rev. Stat. § 27-608(2) (Reissue
1995), affects only evidence of prior instances of conduct when properly relevant
solely for the purpose of attacking or supporting a witness’ credibility, it in no way
affects the admission of evidence of such prior acts for other purposes under Neb.
Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) (Reissue 1995).

Trial: Rebuttal Evidence: Other Acts. Evidence relevant to a material issue is
not rendered inadmissible because it happens to include references to specific bad
acts of a witness, and such evidence should be admitted where it is introduced to
disprove a specific fact material to the case.

: __. Evidence that happens to include prior misconduct may still
be admissible when offered to show the witness’ possible bias or self-interest
in testifying.

Pleadings: Evidence. While a superseded pleading is no longer a judicial admis-
sion, it is admissible as evidence of the facts alleged therein, and may be introduced
and considered the same as any other evidence.

Trial: Courts: Expert Witnesses. Under Daubert v. Merrell Dow Pharmaceuticals,
Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993), and Schafersman
v. Agland Coop, 262 Neb. 215, 631 N.W.2d 862 (2001), the trial court acts as a
gatekeeper to ensure the evidentiary relevance and reliability of an expert’s opinion.
This entails a preliminary assessment of whether the reasoning or methodology
underlying the testimony is valid and whether that reasoning or methodology can
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be applied to the facts in issue. In addition, the trial court must determine if the
witness has applied the methodology in a reliable manner.

33. Courts: Expert Witnesses. It is only when a party opposing an expert’s tes-
timony has sufficiently called into question the testimony’s factual basis, data,
principles, or methods, or their application, that the trial judge must determine
whether the testimony has a reliable basis in the knowledge and experience of the
relevant discipline.

34. Trial: Appeal and Error. In order to preserve, as a ground of appeal, an oppo-
nent’s misconduct during closing argument, the aggrieved party must have objected
to the improper remarks no later than at the conclusion of the argument.

35. Motions for Mistrial: Time. An aggrieved party wishing a mistrial because of an
opponent’s misconduct during argument is required to move for such before the
cause is submitted.

36. Motions for Mistrial. A mistrial is appropriate when an event occurs during the
course of a trial which is of such a nature that its damaging effects would prevent
a fair trial.

37. ____. In addition to being timely, a motion for mistrial must be premised upon
actual prejudice, not the mere possibility of prejudice.

38. Jury Instructions: Proof: Appeal and Error. To establish reversible error from
a court’s failure to give a requested jury instruction, an appellant has the burden
to show that (1) the tendered instruction is a correct statement of the law, (2) the
tendered instruction was warranted by the evidence, and (3) the appellant was
prejudiced by the court’s failure to give the requested instruction.

39. Appeal and Error. Errors argued but not assigned will not be considered
on appeal.

Appeal from the District Court for Douglas County:
W. RusseLL Bowie 111, Judge. Affirmed.

Theodore R. Boecker and Jason M. Bruno, of Sherrets &
Boecker, L.L.C., for appellant.

James Martin Davis, of Davis Law Offices, for appellees
Father Flanagan’s Boys’ Home and Glenn A. Moore.

Heavican, C.J., WRIGHT, CoNNOLLY, GERRARD, STEPHAN,
McCormMAck, and MILLER-LERMAN, JJ.

GERRARD, J.
NATURE OF CASE
John J. Sturzenegger sued Father Flanagan’s Boys’ Home
(Boys Town) and a former Boys Town teacher based on an
alleged instance of sexual abuse that occurred while Sturzenegger
was a resident of Boys Town. After a rather contentious trial, a
jury rejected Sturzenegger’s claims and the district court entered
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judgment against him. Sturzenegger appeals, claiming that the
court erred in several rulings during the course of the trial. The
primary issue presented in this appeal is whether the court erred
in permitting evidence of Sturzenegger’s character and behavior
before the alleged incident. But Sturzenegger argued that many
of his personal problems were caused by the alleged abuse. So,
evidence that he had those problems before the alleged abuse
was relevant to prove that he did not have injuries resulting from
sexual abuse, and that no abuse occurred. We affirm the judg-
ment of the district court.

BACKGROUND

This litigation began when Sturzenegger filed a complaint
against several defendants, including Boys Town and Glenn A.
Moore, a former teacher at Boys Town. Boys Town and Moore
are the only defendants who remain relevant to this appeal.
Sturzenegger’s operative third amended complaint alleged that
Sturzenegger began living at Boys Town in 1997, when he was
13 years old. Sturzenegger alleged that Moore, an assistant
family teacher at Boys Town, made sexual advances toward
Sturzenegger and fondled his genitals, “thereby traumatiz-
ing” him.

At trial, Sturzenegger testified that he had been placed in
Boys Town when he was 13 because he was having some “fam-
ily problems.” Sturzenegger said he was not using drugs or alco-
hol at that time. While he was at Boys Town, he and eight other
boys lived in a house with their family teachers and Moore, the
assistant family teacher. Moore did not live with them, but had a
room in the residence for when he stayed overnight, usually on
weekends. For reasons that will be apparent later, it is relevant to
note that Moore is African-American. Sturzenegger said that he
trusted Moore and went to Moore when he had problems.

Sturzenegger was diabetic and had to regulate his diet. His
teachers, including Moore, helped him monitor his blood sugar.
Sturzenegger testified that on the evening of August 23, 1997,
his blood sugar was low, so he had been in and out of Moore’s
office checking his blood sugar. Sturzenegger said Moore asked
him what he would do for $5. According to Sturzenegger,
Moore asked him if he would run around the house naked
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for $5, and when Sturzenegger said no, Moore asked again.
Sturzenegger said he thought Moore was kidding. Sturzenegger
testified that then,
I went to the bathroom. Came back to the office. Checked
my blood sugars. They were low again. Went to get some
orange juice, came back to the office, sat down. Remember
climbing into the chair that was next to the fridge. [Moore]
asked me — started making more advances toward me. He
said, would you masturbate in front of me for $5. Can I get
you up for $5. Stuff like that. I kind of felt pressured into
it. So I pulled down my pants a little bit and kind of started
to touch myself and he just rolled his chair . . . over to me
and pulled my pants down the rest of the way and started
fondling me.
Sturzenegger testified that this went on for 60 to 90 sec-
onds, before Moore asked Sturzenegger if he was nervous.
Sturzenegger said he told Moore to stop touching him, and
Moore did. Sturzenegger said he pulled up his pants and left
the room, but returned and confronted Moore. Moore asked
what he could do “to make it right” and offered to give
Sturzenegger candy or money, or to be more lenient with disci-
pline. Sturzenegger said that after the incident, Moore was more
lenient with his discipline.

Sturzenegger testified about a number of personal problems
that he attributed to the alleged sexual abuse. For instance,
Sturzenegger testified,

I still wake up three to four times a week in a hot sweat
after — especially since this trial has been coming up. It’s
been happening more and more. Thinking, dreaming about
[Moore] at night and him redoing this over and over to me.
It just scares me. I have a racial problem. Racial hatred
towards black people because of what happened to me.
Just lots of other things. My attitude isn’t always what it
should be.

. . . My attitude is bad most of the time. I have poor
attitude because I look down upon myself because I didn’t
stop this from happening to myself.
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Sturzenegger testified that he had been using illegal drugs
and had some issues with sexual function because of what he
alleged Moore had done to him. And Sturzenegger adduced
expert psychological testimony linking his claimed symptoms
to the alleged sexual abuse and to support the diagnoses of
posttraumatic stress disorder, polysubstance abuse disorder, and
sexual dysfunction.

On cross-examination, Sturzenegger was questioned exten-
sively and aggressively regarding instances of misconduct that
occurred while he was at Boys Town, and other instances of
wrongdoing. He was questioned regarding drug use, before and
after the alleged incident. And other witnesses testified regard-
ing Sturzenegger’s misconduct, particularly at Boys Town. But
not all of the incidents about which Sturzenegger was cross-
examined were substantiated by other evidence. Sturzenegger
was also cross-examined, over objection, about factual allega-
tions in his superseded pleadings that were inconsistent with his
operative complaint and trial testimony. The superseded plead-
ings were later admitted into evidence.

Sturzenegger also testified on cross-examination regarding
a polygraph examination that he said he had taken and passed.
References to polygraph examinations had been precluded by
a motion in limine. But on cross-examination, Sturzenegger
responded to a question from Boys Town’s counsel by telling
counsel, “[w]ell, you know my word is good. And that’s pursu-
ant to the testimony I cannot give here today.” Counsel asked
the court to admonish Sturzenegger, but the court refused. Later,
Sturzenegger again responded to a question about his credibility
by saying, “[pJursuant to the testimony that’s not allowed here,
you know I’m telling the truth.”

Counsel began to ask for an admonishment, but withdrew it,
and asked Sturzenegger, “[w]hat is this evidence that you say
you have that the jury can’t hear?” Sturzenegger testified that
he had taken and passed a polygraph test. Another colloquy, and
a discussion had outside the presence of the jury on a separate
objection, suggests that when Boys Town’s counsel asked the
question, he had been unaware of the polygraph examination
about which Sturzenegger testified.
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During the same sidebar discussion, Sturzenegger’s counsel
said that he was “going to ask [Sturzenegger] on redirect about
that polygraph examination and 1 have every right to because
he opened the door and he talked about it.” The court ruled on
the unrelated objection, but said, “I’m not saying you can’t talk
about the polygraph test.” However, Sturzenegger’s counsel did
not ask him about the polygraph during his redirect examination,
and it does not appear from the record that any other evidence of
the polygraph was offered at trial, aside from two more instances
in which Sturzenegger volunteered it after Boys Town’s counsel
questioned his credibility. The court later reinstated its prohibi-
tion of and reference to polygraphs.

When Moore testified, he denied Sturzenegger’s allegations.
According to Moore, he and Sturzenegger did not get along
well and Sturzenegger had used profanity and racial slurs
against Moore. Moore recalled that Sturzenegger’s blood sugar
had been off on the night of the alleged incident, but denied
making sexual overtures to Sturzenegger, having any sexual
contact with Sturzenegger, or offering Sturzenegger money to
do anything.

On cross-examination, Moore was not asked whether or not
he had refused a polygraph examination. But during the testi-
mony of the Boys Town police officer who investigated the inci-
dent, an offer of proof had been made that Moore had refused a
polygraph. Moore’s counsel did ask the officer whether he had
arrested Moore, and the officer testified, without objection, that
he had not. Sturzenegger proffered the officer’s report of his
investigation, but Boys Town’s hearsay objection was sustained.

Boys Town also adduced testimony from Dr. Terry Davis, a
psychiatrist, about whether Sturzenegger suffered from any men-
tal disorder and whether “he had suffered any psychologic[al]
injury or damage as a result of” the alleged sexual assault.
Davis diagnosed Sturzenegger with “malingering,” “polysub-
stance dependence,” and “antisocial personality disorder.”
Davis explained that “malingering” is “a diagnosis that is given
to reflect an intentional false or grossly exaggerated report
of physical or psychiatric symptoms for purposes of what’s
called an external incentive for purposes of obtaining financial
compensation, avoiding work, avoiding military duty, obtaining
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drugs.” Davis said the diagnosis was based, in part, on a discrep-
ancy between claimed disability and objective evidence, and a
lack of cooperation with evaluation and treatment. Sturzenegger
made a continuing objection to this testimony. Davis concluded,
contrary to Sturzenegger’s evidence, that Sturzenegger did not
suffer from posttraumatic stress disorder.

Davis’ opinions were based, in part, on psychological tests
administered by Dr. Rosanna Jones Thurman, a psychologist
in Davis’ office. Over objection, Davis was permitted to testify
regarding his assessment of the test results and how they sup-
ported his diagnoses.

Before the case was submitted to the jury, Sturzenegger asked
to have the jury instructed on alternative theories of recovery,
including breach of warranty. Sturzenegger had alleged and tes-
tified that he had been assured by Boys Town that he would be
safe there. The proffered instructions were refused.

In closing statement, Boys Town’s counsel was extremely crit-
ical of Sturzenegger’s credibility and of the evidence presented
by Sturzenegger’s attorneys. Boys Town’s counsel referred on
several occasions to the volumes of evidence that Sturzenegger’s
attorneys had produced, essentially arguing that all of that evi-
dence was intended to obscure the fact that Sturzenegger had
not proved his case. Boys Town’s counsel also argued that 435
children lived at Boys Town and that Sturzenegger was “asking
[the jury] to take a million dollars away from those 435 kids
and put it in his pocket.” Sturzenegger’s objection to that remark
was sustained.

In sum, Sturzenegger made three objections during Boys
Town’s closing argument. Two of those objections were sus-
tained, including the objection specifically mentioned above,
but Sturzenegger did not ask to have the offending remarks
stricken or to have the jury admonished to disregard them. Nor
did Sturzenegger move for a mistrial.

The jury returned verdicts for Boys Town and Moore, and the
court entered judgment accordingly. Sturzenegger appeals.

ASSIGNMENTS OF ERROR
Sturzenegger assigns, consolidated, restated, and renumbered,
that the district court erred in
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(1) precluding Sturzenegger from referring to or allowing
the jury to consider his successful polygraph examination;

(2) refusing to allow evidence that Sturzenegger volunteered
to take a polygraph examination;

(3) refusing to allow evidence of either Moore’s refusal to
take a polygraph examination or his inconsistent testimony of
his willingness to take one;

(4) failing to grant a new trial after Boys Town and Moore
referenced that Moore was not arrested;

(5) sustaining a motion to quash filed by Moore which pre-
vented Sturzenegger from obtaining information about whether
Boys Town was paying for Moore’s defense;

(6) refusing to allow into evidence the result of Boys Town’s
investigation of Sturzenegger’s allegations;

(7) allowing improper character evidence of Sturzenegger;

(8) allowing evidence of specific bad acts of Sturzenegger;

(9) allowing questioning of Sturzenegger based upon inad-
missible evidence that was not supported by later witnesses
at trial;

(10) allowing cross-examination and evidence based on
Sturzenegger’s superseded pleadings;

(11) allowing Davis to testify regarding reports which were
lacking in foundation and should have been excluded under
Schafersman v. Agland Coop',

(12) allowing Davis to offer his opinion about Sturzenegger’s
truthfulness;

(13) failing to grant a mistrial based on improper argument
during Boys Town’s closing statement;

(14) failing to grant a new trial after Boys Town’s counsel
made comments to the jury regarding the financial ramifications
a verdict would have on Boys Town;

(15) refusing to instruct the jury on Sturzenegger’s claims for
breach of warranty and breach of contract; and

(16) issuing so many erroneous rulings that the aggregate
effect denied Sturzenegger due process and a fair trial.

! Schafersman v. Agland Coop, 262 Neb. 215, 631 N.W.2d 862 (2001).
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STANDARD OF REVIEW

[1-4] In proceedings where the Nebraska Evidence Rules
apply, the admissibility of evidence is controlled by such rules;
judicial discretion is involved only when the rules make such
discretion a factor in determining admissibility.? A trial court
has the discretion to determine the relevancy and admissibil-
ity of evidence, and such determinations will not be disturbed
on appeal unless they constitute an abuse of that discretion.? In
particular, whether evidence is admissible for any proper pur-
pose under Neb. Evid. R. 404(2)* rests within the discretion of
the trial court,” as does a determination pursuant to Neb. Evid.
R. 608(2)° regarding cross-examination of a witness on specific
instances of conduct.’

[5-9] A trial court’s ruling in receiving or excluding an
expert’s testimony which is otherwise relevant will be reversed
only when there has been an abuse of discretion.® Decisions
regarding discovery, motions for mistrial, and motions for new
trial are also directed to the discretion of the trial court, and will
be upheld in the absence of an abuse of discretion.” A judicial
abuse of discretion requires that the reasons or rulings of a trial
judge be clearly untenable, unfairly depriving a litigant of a sub-
stantial right and a just result.'°

[10,11] Whether the jury instructions given by a trial court
are correct is a question of law. When reviewing questions of

2 Karel v. Nebraska Health Sys., 274 Neb. 175, 738 N.W.2d 831 (2007).
3 Id.
4 Neb. Rev. Stat. § 27-404(2) (Reissue 1995).

3 See, State v. Carter, 255 Neb. 591, 586 N.W.2d 818 (1998); State v. Egger,
8 Neb. App. 740, 601 N.W.2d 785 (1999).

% Neb. Rev. Stat. § 27-608(2) (Reissue 1995).

7 See, id.; State v. Messersmith, 238 Neb. 924, 473 N.W.2d 83 (1991); State
v. King, 197 Neb. 729, 250 N.W.2d 655 (1977).

8 Bellino v. McGrath, 274 Neb. 130, 738 N.W.2d 434 (2007).

° See, Malchow v. Doyle, 275 Neb. 530, 748 N.W.2d 28 (2008); Poppe v.
Siefker, 274 Neb. 1, 735 N.W.2d 784 (2007); Nichols v. Busse, 243 Neb.
811, 503 N.W.2d 173 (1993).

19 Maska v. Maska, 274 Neb. 629, 742 N.W.2d 492 (2007).
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law, an appellate court has an obligation to resolve the questions
independently of the conclusion reached by the trial court.!!

ANALYSIS

PoLYGRAPH EVIDENCE

[12] Sturzenegger’s first three assignments of error all gener-
ally relate to polygraph examinations. As an underlying princi-
ple, it is clear under established Nebraska law that the results of
polygraph examinations are not admissible into evidence.!> And
on appeal, Sturzenegger does not take issue with those holdings.
Instead, Sturzenegger argues that Boys Town “opened the door”
to polygraph examination results during cross-examination. And
Sturzenegger argues that his and Moore’s willingness to submit
to polygraph examination was relevant to their credibility. We
address each point in turn.

[13] Initially, we find no merit to Sturzenegger’s argument that
Boys Town opened the door to Sturzenegger’s alleged polygraph
results, for several reasons. First, it appears that following Boys
Town’s cross-examination of Sturzenegger, Sturzenegger made
no offer of proof with respect to polygraph results. Pursuant
to Neb. Evid. R. 103(1)(b),"* error may not be predicated upon
a ruling which excludes evidence unless the substance of the
evidence was made known to the judge by offer or was appar-
ent from the context within which questions were asked. So,
in order to predicate error upon a ruling of the court refusing
to permit a witness to testify, or to answer a specific question,
the record must show an offer to prove the facts sought to be
elicited.' In this case, Sturzenegger did not offer, at trial, to
prove the circumstances and foundation for the claimed poly-
graph examination.

' See Karel, supra note 2.

12 See, e.g., Mathes v. City of Omaha, 254 Neb. 269, 576 N.W.2d 181 (1998);
State v. Allen, 252 Neb. 187, 560 N.W.2d 829 (1997), disapproved on other
grounds, State v. Myers, 258 Neb. 300, 603 N.W.2d 378 (1999); State v.
Temple, 192 Neb. 442, 222 N.W.2d 356 (1974).

13 See Neb. Rev. Stat. § 27-103(1)(b) (Reissue 1995).

“ Talle v. Nebraska Dept. of Soc. Servs., 253 Neb. 823, 572 N.W.2d 790
(1998).
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[14] Beyond that, Boys Town did not “open the door” to
discussion of a polygraph examination. The concept of “open-
ing the door” is a rule of expanded relevancy which authorizes
admitting evidence which otherwise would have been irrelevant
in order to respond to (1) admissible evidence which generates
an issue or (2) inadmissible evidence admitted by the court
over objection.”” The rule is most often applied to situations
where evidence adduced or comments made by one party make
otherwise irrelevant evidence highly relevant or require some
response or rebuttal.'® “Opening the door” is simply a contention
that competent evidence which was previously irrelevant is now
relevant through the opponent’s admission of other evidence on
the same issue."’

But here, Sturzenegger is not arguing that responsive evi-
dence should have been admitted—he is arguing that more
inadmissible evidence should have been admitted to bolster
the same, irrelevant point. And it is questionable whether Boys
Town’s counsel was responsible for introducing the subject of
polygraphs. The colloquy relied upon by Sturzenegger only
occurred after Sturzenegger, in response to direct but proper
questions about his credibility, repeatedly volunteered references
to testimony that he “cannot give.” Boys Town’s counsel only
pursued the issue with Sturzenegger after his request to admon-
ish Sturzenegger had been denied. In other words, the colloquy
now relied upon by Sturzenegger as “opening the door” began
with Sturzenegger’s own repeated references to evidence he
knew to be inadmissible, not Boys Town’s question in response
to Sturzenegger’s volunteered statement.

[15] In short, we find no abuse of discretion in the dis-
trict court’s handling of polygraph examination results. But
Sturzenegger also argues that his simple willingness to submit
to a polygraph and Moore’s alleged unwillingness were also
admissible. This argument is equally without merit. We have, in
fact, specifically disapproved any reference to polygraph tests at

15 State v. Lessley, 257 Neb. 903, 601 N.W.2d 521 (1999); State v. Harrold,
256 Neb. 829, 593 N.W.2d 299 (1999).

1 1d.
7.
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trial.’® And we agree with courts which have held that evidence
relating to a witness’ willingness or refusal to take a polygraph
examination is generally inadmissible."

While an inadvertent reference to a polygraph examination
may not be reversible error,” polygraph results are excluded
because polygraph examinations are not wholly accurate.?! It
would make little sense to find relevance in a party’s willingness
or refusal to submit to an inaccurate, inadmissible test.”> And
what little relevance could be found is substantially outweighed
by the danger of unfair prejudice,? as the jurors could be con-
fused about whether a polygraph had actually been given and
are likely to speculate about what the result of such a test could
have been. In fact, the effect on the jurors of the knowledge of
a witness’ readiness or refusal to submit to something which the
jurors might well assume would effectively determine guilt or
innocence could be more devastating than actually disclosing
the results of such a test, which would at least require scien-
tific foundation.”® We conclude that evidence of Sturzenegger’s
and Moore’s willingness to submit to a polygraph was prop-
erly excluded.

18 See Temple, supra note 12.

19 See, e.g., United Fire and Cas. v. Historic Preservation, 265 F.3d 722 (8th
Cir. 2001); U.S. v. Vigliatura, 878 F.2d 1346 (11th Cir. 1989); deVries v.
St. Paul Fire and Marine Ins. Co., 716 E.2d 939 (1st Cir. 1983); Rollins
v. State, 362 Ark. 279, 208 S.W.3d 215 (2005); State v. Webber, 260 Kan.
263, 918 P.2d 609 (1996); Industrial Indem. Co. v. Kallevig, 114 Wash. 2d
907, 792 P.2d 520 (1990); State v. Dery, 545 A.2d 1014 (R.I. 1988); Srate
v. Britson, 130 Ariz. 380, 636 P.2d 628 (1981); Moore v. State, 267 Ind.
270, 369 N.E.2d 628 (1977); State v. Mower, 314 A.2d 840 (Me. 1974);
Penn v. Com., 417 S.W.2d 258 (Ky. 1967); State v. Perry, 274 Minn. 1,
142 N.W.2d 573 (1966); People v. Carter, 48 Cal. 2d 737, 312 P.2d 665
(1957); People v. Muniz, 190 P.3d 774 (Colo. App. 2008). Cf. Temple,
supra note 12.

20 See State v. Houser, 234 Neb. 310, 450 N.W.2d 697 (1990) (collecting
cases).

2l See Mathes, supra note 12.
22 See, Carter; supra note 19; Muniz, supra note 19.
2 See Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1995).

24 See Perry, supra note 19.
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Finally, Sturzenegger argues that he should have been allowed
to cross-examine Moore about his willingness to submit to a
polygraph because of an alleged inconsistency in Moore’s depo-
sition testimony. Sturzenegger contends that during his initial
interview with Boys Town police, Moore agreed to take a poly-
graph, but that in his deposition, Moore denied agreeing to take
a polygraph.

We reject Sturzenegger’s argument that he should have been
permitted to cross-examine Moore on this point. First, we dis-
agree with Sturzenegger’s interpretation of Moore’s deposition.
According to police, when Moore was initially interviewed, he
agreed to take a polygraph. But later, he refused. At his deposi-
tion, Moore was asked if had agreed to take a polygraph, and
he said that he had not. But when he was asked whether that
had been his initial response, he said he did not remember
and also did not remember how long he had taken before he
refused a polygraph. In other words, contrary to Sturzenegger’s
argument, Moore testified at his deposition that he eventually
refused a polygraph, but did not remember whether he had ini-
tially agreed.

Specific instances of the conduct of a witness, for the pur-
pose of attacking or supporting the witness’ credibility, may be
inquired to on cross-examination in the discretion of the court.”
Here, the probative value of the evidence, as to credibility, was
minimal. Moore had testified only that he did not remember
initially agreeing to take a polygraph—he did not deny doing
so. And the subject of the alleged conduct involved evidence
that was inadmissible for other reasons—the reference to a poly-
graph examination. It was not an abuse of discretion to exclude
it on that basis, even to the extent the evidence was relevant
to credibility.

For the foregoing reasons, we find Sturzenegger’s assignments
of error relating to polygraph examinations to be without merit.

REFERENCE TO MOORE’S NOT BEING ARRESTED
Sturzenegger argues that the district court should have granted
a new trial because evidence was adduced that Moore had not

2 See § 27-608(2).
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been arrested. The district court, in ruling on the parties’ motions
in limine, had ordered that no reference be made to the fact that
the county attorney had not prosecuted Moore. But those rulings
did not expressly preclude evidence that Moore had not been
arrested by Boys Town police.

[16] And when the Boys Town police officer who interviewed
Moore was asked whether he had arrested Moore, Sturzenegger
did not object. In fact, on redirect examination, Sturzenegger’s
counsel immediately asked the officer why he had not arrested
Moore, and was told that the officer “wanted the opinion of
the county attorney.” Sturzenegger did not complain about the
question until the next day. In short, Sturzenegger did not make
a timely objection to the testimony about which he now com-
plains, and even pursued the subject on redirect examination. It
is well established that if, when inadmissible evidence is offered,
the party against whom such evidence is offered consents to its
introduction, or fails to object or to insist upon a ruling on an
objection to the introduction of the evidence, and otherwise fails
to raise the question as to its admissibility, that party is consid-
ered to have waived whatever objection the party may have had
thereto, and the evidence is in the record for consideration the
same as other evidence.?

[17] Sturzenegger also argues, in his appellate brief, that
Moore testified that the county attorney did not prosecute him.
But Moore’s brief does not identify where, in the record, this
testimony supposedly occurred, nor did we find any such tes-
timony, or objection thereto, in our review of the record. Neb.
Ct. R. App. P. § 2-109(D)(1)(f) and (g) requires that factual
recitations be annotated to the record, whether they appear
in the statement of facts or argument section of a brief. The
failure to do so may result in an appellate court’s overlooking
a fact or otherwise treating the matter under review as if the
represented fact does not exist.?” Thus, we find no basis for
Sturzenegger’s argument.

26 R.W. v. Schrein, 264 Neb. 818, 652 N.W.2d 574 (2002).

27 See Smith v. Colorado Organ Recovery Sys., 269 Neb. 578, 694 N.W.2d 610
(2005).
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In short, Sturzenegger has waived his argument with respect
to this evidence by failing to make a timely objection or direct
us to the basis for his argument in the record. We find no merit
to his assignments of error.

PAYMENT FOR MOORE’S DEFENSE

Sturzenegger argues that the district court abused its discre-
tion in quashing his subpoena for records of payments made to
Moore’s attorney. Sturzenegger’s argument, in essence, is that if
Boys Town were paying for Moore’s defense, Moore might be
biased, and Sturzenegger should have been permitted discovery
to explore that bias.

Sturzenegger cites no authority in support of his claim that he
was entitled to discovery on this matter, nor are we able to dis-
cern in what way such information might be relevant to Moore’s
credibility. Moore had no motive to admit to sexual abuse,
regardless of who might have been paying for his defense.

[18,19] Parties may obtain discovery regarding any matter,
not privileged, which is relevant to the subject matter involved
in the pending action, whether it relates to the claim or defense
of any other party.”® But the party asserting error in a discovery
ruling bears the burde