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withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-464: State v. Reed. Motion of appellee for summary
dismissal sustained; appeal dismissed as out of time; see Rule
7B(1). :

No. 86-469: State v. Sanders. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-470: State v. Williams. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed.

No. 86-480: In re Interest of L.W. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
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7B(2).

No. 86-505: Brill v. Brill. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-530: Field v. Jensen. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 86-537: State v. Wykoff. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-538: State v. Dorzweiler. Judgment affirmed; see
Rule 7A.

Nos. 86-543, 86-563: State v. Melton. Judgment affirmed;
see Rule 7A.

Nos. 86-554, 86-555: State v. Moore. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 86-560: Martinez v. State. On stipulation of the parties,
case remanded to the district court for Douglas County,
Nebraska.

No. 86-567: Harris v. Mastercraft Furniture Corp. Motion
of appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).

No. 86-568: State v. Hunt. Judgment affirmed; see Rule 7A.

No. 86-576: Coyle v. Coyle. Stipulation of settlement
approved. Appeal dismissed and cause remanded to the
Douglas County District Court with instructions to modify
decree in conformity with terms of stipulation.

No. 86-579: State v. Jefferson. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-589: State v. Bick. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-591: State v. Britain. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-592: State v. Fry. Court finds appeal wholly
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frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-602: State v. Gartner. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-603: State v. Reed. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-619: State v. Gustafson. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-620: State v. Brock. By order of the court, appeal
dismissed for failure to file briefs.

No. 86-622: State v. Bass. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-624: State v. Rankin. Judgment affirmed; see Rule
TA.

No. 86-627: State v. Rohde. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-628: Huck v. Huck. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-630: State v. Cottrell. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 86-631: State v. Coon. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-632: Wegner v. Grammar. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
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3B.
No. 86-633: Lee v. Gregg. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-634: State v. Clark. By order of the court, appeal
dismissed for failure to file briefs.

No. 86-635: State v. Clark. By order of the court, appeal
dismissed for failure to file briefs.

No. 86-636: State v. Rich. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-640: State v. Welsh. Judgment affirmed; see Rule 7A.

No. 86-643: State v. Madsen. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 86-644: State v. Colbert. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-645: Hannibal v. Ames Center Realty, Inc.
Stipulation allowed; appeal dismissed.

No. 86-647: Raschke v. State. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-654: State v. Hatcher. By order of the court, appeal
dismissed for failure to file briefs.

No. 86-658: State v. Abel. Judgment affirmed; see Rule 7A.

No. 86-659: In re Estate of Peverill. Stipulation allowed;
appeal dismissed.

No. 86-663: State v. Harrington. By order of the court,
appeal dismissed for failure to file briefs.

No. 86-665: State v. Shaul. Judgment affirmed; see Rule 7A.

No. 86-666: Lammers v. Lammers. Stipulation allowed;
appeal dismissed.

No. 86-670: Central Waste Systems, Inc. v. Shields.
Stipulation allowed; appeal dismissed.

No. 86-672: State v. Hutchinson. By order of the court,
appeal dismissed for failure to file briefs.

No. 86-673: State v. Manchester. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 86-674: State v. Clark. Court finds appeal wholly
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frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-676: State v. Armour. Motion of appellee for
summary affirmance sustained. Judgment affirmed; see Rule
7B(2).

No. 86-683: Woods v. County of Douglas. Motion of
appellee for summary dismissal sustained; see Rule 7B(1).

No. 86-690: State v. Hernandez. Stipulation allowed; appeal
dismissed.

No. 86-695: Fritz v. Baker’s Supermarkets, Inc. Stipulation
allowed; appeal dismissed with prejudice.

No. 86-698: State v. Bean. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-703: State v. Young. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-707: Dop v. American Family Mutual Ins. Co.
Stipulation allowed; appeal dismissed.

No. 86-708: State ex rel. Carter v. Grammer. Judgment
affirmed; see Rule 7A.

No. 86-714: State v. Wendell. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-715: State v. Robinson. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-716: In re Interest of Crawford. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 86-717: Lake v. Lake. Stipulation allowed; appeal
dismissed.

No. 86-719: State v. Lott. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
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3B.

No. 86-726: State v. Foreman. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-730: State v. Winchester. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-731: State v. Sullivan. By order of the court, appeal
dismissed for failure to file briefs.

No. 86-735: State v. Clark. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-736: State v. Young. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-737: State v. Gruhn. Motion of appellant to dismiss
appeal sustained; appeal dismissed. '

No. 86-738: State v. Farber. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-739: State v. Straughn. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-740: State v. Kehoe. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-749: State ex rel. Taylor v. Gunter. Motion of
appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).

No. 86-750: Hedman v. Hesser. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-751: Ansley Ready-Mix, Inc. v. McAlvey. Stipulation
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allowed; appeal dismissed.

No. 86-753: Ritchey v. Square D Company. Motion of
appellant to dismiss appeal sustained; appeal dismissed at cost
of appellant.

No. 86-754: American Standard Ins. Co. v. United States
Fidelity & Guaranty Ins. Co. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-755: Haiar v. County of Douglas. Stipulation
allowed; appeal dismissed with prejudice; each party to pay
own Costs.

No. 86-756: State v. Mulder. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-757: State v. Onnen. Judgment affirmed; see Rule
7A.

No. 86-758: Meints v. Meints. Stipulation of settlement
approved; affirmed as modified by order of the court.

No. 86-761: Bank of the Midlands v. Hogan. Stipulation
allowed; appeal dismissed.

No. 86-766: Bank of Burwell v. Seidel. Stipulation allowed;
appeal dismissed.

No. 86-771: State v. Jacob. Judgment affirmed; see Rule 7A.

No. 86-774: State ex rel. Hartmann v. Ford. Stipulation
allowed; appeal dismissed at cost of appellant.

No. 86-776: State v. Burns. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-778: State v. Pickens. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-782: Grosshans v. Board of Education. Stipulation
allowed; appeal dismissed.

No. 86-784: State v. Scholl. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.
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No. 86-785: In re Application of Northwestern Bell.
Stipulation for remand and dismissal approved. Motion to
dismiss appeal sustained; appeal dismissed.

No. 86-789: Insurance Co. of Illinois v. United Fire and
Casualty. Motion of appellant to dismiss appeal sustained;
appeal dismissed with prejudice at cost of appellant.

Nos. 86-794, 86-797: State v. Donaldson. Court finds appeal
wholly frivolous. Motion of court-appointed counsel for leave
to withdraw appearance sustained; judgment affirmed; see
Rule 3B.

No. 86-795: State v. Lupino. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-796: State v. Jones. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-802: Goreham v. Ozbay. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 86-808: State v. Mayes. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-810: State v. Nelson. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-813: State v. Rein. Judgment affirmed; see Rule 7A.

No. 86-818: Ginn v. Ginger Cove Improvement Assn.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 86-821: State v. Mueller. Judgment affirmed; see Rule
7TA.

No. 86-822: State v. Collins. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-824: In re Interest of Kessler. Motion of appellant to
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dismiss appeal sustained; appeal dismissed.

No. 86-828: Lenco v. Slama. Motion of appellant to dismiss
appeal sustained; appeal dismissed without prejudice; each
party to pay own costs.

No. 86-829: State v. Hurbenca. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-832: State v. Loper. Judgment affirmed; see Rule 7A.

No. 86-838: Case v. Stevens. Stipulation allowed; appeal
dismissed.

No. 86-841: Park Place Pontiac v. Nebraska Motor Vehicle
Industry Licensing Board. Motion of appellant to dismiss
appeal sustained; appeal dismissed and the 24-hour period of
suspension of appellant’s dealer’s license No. DL-712 shall be
from 10 p.m. on December 23, 1986, to 10 p.m. on December
24, 1986.

No. 86-849: Osborne v. Rojas. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 86-851: Lonnie’s Ladder, Inc. v. Sorensen. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 86-857: Beef Nebraska, Inc. v. Volcek. Stipulation
allowed; appeal dismissed with prejudice.

No. 86-861: State v. Dennis. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-862: Delgadilie v. Prime Enternational. Stipulation
allowed; appeal dismissed.

No. 86-863: Central Soya Co. v. Land & Cattle Enterprises.
Stipulation of settlement approved; motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 86-864: Leesley v. Jensen. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 86-865: Federal Land Bank of Omaha v. Shanahan
Farms, Inc. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 86-866: Keith County Bank & Trust Co. v. Corman.
Stipulation approved; affirmed as modified.
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No. 86-868: Braunbeck v. Des Enfants. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 86-871: Moes v. City of Omaha. Stipulation allowed;
appeal dismissed.

No. 86-872: Scherer v. Ragsdale. Stipulation allowed; appeal
dismissed with prejudice per the terms of the stipulation.

No. 86-873: Costello v. Costello. Stipulation allowed; appeal
dismissed.

No. 86-874: Tachovsky v. Tachovsky. Stipulation of
settlement approved; affirmed as modified by order of the
court.

No. 86-878: Johnson v. Grammer. Stipulation allowed;
appeal dismissed.

No. 86-882: State ex rel. Sullivan v. Grammer. Judgment
affirmed; see Rule 7A.

No. 86-898: Hicks v. Sikes. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 86-900: Gauthier v. Harvest Commodities, Inc.
Stipulation of settlement approved; appeal dismissed as per
terms of stipulation.

No. 86-901: Goding v. Heritage Village of Grand Island.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 86-914: Janes v. Ford Motor Co. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 86-919: State v. Skarsvog. Judgment affirmed; see Rule
7A.

No. 86-921: Bank of Dixor County v. Farmers Coop. Assn.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 86-922: Kaup v. National Farms, Inc. Stipulation
allowed; appeal dismissed at cost of appellant.

No. 86-925: State v. Watson. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-926: State v. Blackwood. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
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3B.

No. 86-927: State v. Budd. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-930: Packers Engineering v. City of Omaha.
Stipulation allowed; appeal dismissed.

No. 86-935: State v. Lofton. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-937: State v. Holroyd. Judgment affirmed; see Rule
TA.

No. 86-943: In re Interest of Stabler. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 86-949: Frazier v. Burlington Northern Railroad Co.
Stipulation allowed; appeal dismissed with prejudice.

No. 86-952: Boro v. Woodward. Stipulation allowed; appeal
. dismissed.

No. 86-953: Chalupa v. Chalupa. Motion of appellant to
dismiss appeal sustained; appeal dismissed. ,

No. 86-955: State v. Kirtley. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-960: State v. Chrisley. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-962: State v. Armfield. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 86-963: State v. Reed. Judgment affirmed; see Rule 7A.

No. 86-971: Schiro v. Spic and Span Linen Supply.
Stipulation allowed; appeal dismissed.

No. 86-973: State v. Miller. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.
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No. 86-980: Trujillo v. Vitek. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-983: Neilsen v. Carney. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 86-1000: In re Estate of Kunz. Motion of appellant to
dismiss appeal sustained; appeal dismissed with prejudice at
cost of appellant.

No. 86-1021: State v. Johnson. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-1024: Ackerman v. Ackerman. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 86-1048: State v. Taylor. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-1062: State v. Williams. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-1069: Valmont Industries, Inc. v. Omaha National
Bank. Stipulation of settlement approved. Cause is remanded
to the Douglas County District Court to implement the terms
and provisions of the settlement agreement.

Nos. 86-1070, 86-1071: Anderson v. Payne. Stipulation
allowed; appeal dismissed.

No. 86-1084: Barnett v. Magner. Stipulation allowed; appeal
dismissed.

No. 86-1092: Teeter v. Brendle. Stipulation allowed; appeal
dismissed.

No. 87-013: Dvorak v. Dunning. Stipulation allowed; appeal
dismissed.

No. 87-029: State ex rel. Tyler v. Gunter. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 87-072: In re Interest of Tyler. Motion of appellant to
dismiss appeal sustained; appeal dismissed.
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Directed Verdict. A directed verdict is proper only where reasonable minds
cannot differ and can only draw but one conclusion from the evidence, that is,
when the controversy is properly resolved as a matter of law.

. In considering a motion for a directed verdict, the moving party is
deemed to have admitted as true all the material and relevant evidence admitted
which is favorable to the party against whom the motion is directed, and the
party against whom the motion is directed is entitled to the benefit of all proper
inferences which can reasonably be deduced therefrom.

Innkeepers: Liability: Negligence. The proprietor of a place of business who
holds it out to the public for entry for his business purposes is subject to liability
to members of the public while upon the premises for such a purpose for bodily
harm caused to them by the accidental, negligent, or intentionally harmful acts
of third persons, if the proprietor by the exercise of reasonable care could have
discovered that such acts were being done or were about to be done, and could
have protected the members of the public by controlling the conduct of the third
persons or by giving a warning adequate to enable them to avoid harm.

Appeal from the District Court for Lancaster County:

DoNALDE. ENDAcOTT, Judge. Affirmed.

Rodney J. Rehm of Rehm & Bartling, for appellant.

Steven E. Guenzel of Barlow, Johnson, DeMars & Flodman,

for appellee.
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CAPORALE, J.

Plaintiff-appellant, Nancy D. Vice, alleges that
defendant-appellee, Darm Corporation, negligently permitted
her to be injured during a fight at its bar. At the close of all the
evidence, the district court sustained defendant’s motion for a
directed verdict and entered a judgment dismissing plaintiff’s
petition. Plaintiff’s assignments of error challenge the
correctness of the district court’s judgment, contending that
there existed questions of fact for the jury to decide. We affirm.

On November 22, 1980, plaintiff watched a football game on
television with friends in her apartment. After the game they
went to Oscar’s, a bar in Lincoln owned by defendant. In the
crowded bar plaintiff’s roommate, Mary Jo O’Grady, directed
plaintiff’s attention to Rhonda Cudney, who had watched the
game with plaintiff. Rhonda Cudney had Kelly McCarthy, who
was in tears, pushed up against the wall. Although the evidence
is vague, it appears Kelly McCarthy had blamed Rhonda
Cudney for throwing a beer at her, and Rhonda Cudney may
have slapped Kelly McCarthy.

Donald Arena, president and secretary of the defendant
corporation and full-time manager of Oscar’s, heard the two
women arguing and went to see what the problem was. He
testified that the women indicated there was no problem, only a
misunderstanding, and that they apologized to him. Plaintiff
went over to talk to Rhonda Cudney to see if she was all right,
after which the three women remained in the bar.

Arena further testified that he watched the tables where
Kelly McCarthy and Rhonda Cudney were each sitting but that
he was not overly concerned because “[v]ery, very seldom do
you have women get up and start knocking each other around.”
In fact, Oscar’s had never experienced a fistfight between two
women. Arena believed the incident was a momentary thing,
maybe a misunderstanding, that it was sufficiently settled, and
that it was not a problem. Plaintiff herself testified that she was
not worried, and other patrons testified that they were not
worried for their safety.

Sometime after the disturbance involving the two women,
their brothers, David Cudney and Mike McCarthy, arrived at
the bar. David Cudney sat with his sister at the “Cudney table,”
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and Mike McCarthy sat at the “McCarthy table.” Plaintiff was
seated somewhere in the vicinity of the two tables. (It is difficult
to determine exactly where plaintiff was sitting, for, while a
drawing was used during the course of the trial and while the
index to the bill of exceptions states that the drawing and a
variety of other exhibits are contained in separate volumes to
the bill of exceptions, those volumes were not filed with the
clerk of this court. See Neb. Ct. R. of Prac. 5C(5) and SF (rev.
1986), dealing with the responsibility for filing and the proper
placement of exhibits in a bill of exceptions. Nonetheless, we
have, in this instance, reviewed the case, as the missing exhibits
do not appear to bear in any crucial way on the question
involved.)

The exchange of words between the Cudney table and the
McCarthy table escalated until, about an hour after the
disturbance involving the two women, David Cudney was seen
to “fly” over a table, and a physical fight broke out between the
brothers. There is no evidence the exchanges between the two
tables were such that Arena was or should have been aware of
them. After the brothers began to fight, others also became
involved, but it is not clear whether they were participating in
the fight or trying to break it up.

When the fight started, plaintiff decided to go to the
restroom and wait it out. As she was getting up from her chair,
some unknown person knocked her to her knees, and she was
severely injured. The fight stopped when those involved
realized that plaintiff had been hurt.

This review is controlled by the rule that a directed verdict is
proper only where reasonable minds cannot differ and can only
draw but one conclusion from the evidence, Bourke v. Watts,
223 Neb. 511, 391 N.W.2d 552 (1986), that is, when the
controversy is properly resolved as a matter of law. Herman v.
Bonanza Bldgs., Inc., 223 Neb. 474, 390 N.W.2d 536 (1986).
Further, in considering a motion for a directed verdict, the
moving party is deemed to have admitted as true all the material
and relevant evidence admitted which is favorable to the party
against whom the motion is directed, and the party against
whom the motion is directed is entitled to the benefit of all
proper inferences which can reasonably be deduced therefrom.
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Myers, Trustee v. National Transp., Inc., 223 Neb. 688, 393
N.W.2d 43 (1986).

This court recently considered the liability of a business
proprietor to a patron in Harvey v. Van Aelstyn, 211 Neb. 607,
319 N.W.2d 725 (1982). Therein, another bar customer, without
prior warning, grabbed and shoved the assaulted patron’s
dancing partner aside with such force as to propel her to the
floor, and immediately thereafter struck the patron in the face,
severely injuring him. In sustaining a directed verdict in favor
of the bar owner, Harvey relied upon Hughes v. Coniglio, 147
Neb. 829, 25 N.W.2d 405 (1946), and the Restatement (Second)
of Torts § 344 (1965), and applied the rule that

“the proprietor of a place of business who holds it out to
the public for entry for his business purposes, is subject to
liability to members of the public while upon the premises
for such a purpose for bodily harm caused to them by the
accidental, negligent, or intentionally harmful acts of
third persons, if the proprietor by the exercise of
reasonable care could have discovered that such acts were
being done or were about to be done, and could have
protected the members of the public by controlling the
conduct of the third persons or by giving a warning
adequate to enable them to avoid harm. . ..”
Harvey at 611-12, 319 N.W.2d at 727-28.

Hughes affirmed a judgment of dismissal entered at the close
of the patron’s evidence. The patron was stabbed, just as he
entered defendant’s restaurant, as the result of a fight between
two other customers. In reaching its decision the Hughes court
noted that the altercation happened suddenly, unexpectedly,
and without warning and that there had been no prior history of
altercations.

The tavern owner in Welsh v. Zuck, 192 Neb. 1, 218 N.W.2d
236 (1974), maintained a firing range under the bar. A customer
who used the range kept his gun at the bar. On the day in
question the customer took the unloaded gun from the bar, left
the bar, loaded the gun, and returned within the hour. Thinking
that he heard some disparaging remarks concerning his wife,
the customer took out the gun to fire it in the air. Another
customer attempted to disarm him, and a bystander patron was
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injured when the gun went off in the ensuing struggle. In

concluding that the trial court erred in not directing a verdict

for the tavern owner, this court stated:
It seems clear that the primary or proximate cause of the
accident in this case was not the knowledge of the tavern
owner that Rima prior thereto had a gun on the premises,
but the acts of the defendant Rima in reloading the gun
after leaving the tavern, returning to the tavern, and
engaging in the fight which has been described. There was
no possible way that defendant Zuck could have foreseen
that the above events would transpire; nor was there any
possible or reasonable way for him to have prevented what
eventually happened.

Id. at 9,218 N.W.2d at 241.

The patron in Crane v. Whitcomb, 160 Neb. 527, 70 N.W.2d
496 (1955), was shot outside the tavern by the tavern owner’s
husband following an altercation which began inside the
tavern. In reversing a judgment for the patron, this court noted
that the patron had left the premises because he thought the
husband was going to get a gun, and then drove back to the bar
when the husband called for him. The shooting took place in a
struggle outside the bar. Although the Crane court discussed the
patron’s own contributory negligence, it concluded that the
owner had not been negligent.

However, questions for the jury both on the issue of the bar’s
negligence and the patron’s contributory negligence were
presented in Fimple v. Archer Baliroom Co., 150 Neb. 681, 35
N.W.2d 680 (1949). Therein, a female patron attending a New
Year’s Eve dance was injured by a beer bottle which was thrown
at her from a table of boisterous veterans. In celebrating their
reunion the veterans had become intoxicated, and over a period
of 1'/2 hours used loud and profane language, broke several
glasses, and threw a whiskey bottle. Throughout the 1!/2 hours
preceding the incident resulting in her injuries, the patron had
been sitting next to the table from which the bottle was thrown.

The law as developed in the foregoing cases leads to the
conclusion that the district court correctly determined that as a
matter of law the argument between Rhonda Cudney and Kelly
McCarthy did not make it foreseeable that their brothers would
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later arrive and get involved in a fight, at the start of which
plaintiff would be injured. Unlike the situation in Fimple, there
was not in the present case a continuing disturbance for such a
length of time as to have warned defendant that the safety of its
patrons was at risk. On the contrary, the initial disturbance
involving the two women had subsided; plaintiff was injured
just as a sudden and unexpected fight broke out without
warning between the brothers.

Furthermore, there is absolutely no showing that plaintiff
was knocked down as a consequence of the fight. It would be no
more speculative to conclude that she was accidentally knocked
down by someone who was not involved in the fight. Thus, not
only was the defendant not negligent but plaintiff failed to show
that the fight proximately caused her injuries. Prorok v.
County of Custer, 221 Neb. 789, 381 N.W.2d 106 (1986).

The judgment of the district court being correct, it is hereby
affirmed.

AFFIRMED.

STATEOF NEBRASKA, APPELLEE, V. DALE BOWERSMITH,
APPELLANT.
395 N.W.2d 527

Filed October 31, 1986. No. 85-836.

1. Miranda Rights: Confessions: Words and Phrases. Custodial interrogation is
“questioning initiated by law enforcement officers after a person has been taken
into custody or otherwise deprived of his freedom of action in any significant
way.”

2. Constitutional Law: Search and Seizure. Determinations as to whether a person
has been seized, in the constitutional sense, are questions of fact.

3. Motions to Suppress: Appeal and Error. This court will not overturn the trial
court’s factual findings when determining the correctness of the trial court’s
rulings on the suppression of evidence unless those findings are clearly wrong.

4. Confessions: Evidence. To be admissible as evidence in his trial, an accused’s
statemnents must have been voluntarily made and must not have been the product
of any inducement, no matter how slight.



STATE v. BOWERSMITH 7
Cite as 224 Neb. 6

Appeal from the District Court for Otoe County: RAYMOND
J. Cask, Judge. Affirmed.

Douglas Veith of Pelton, Bertolini, Schroeder, Veith and
O’Neal, for appellant.

Robert M. Spire, Attorney General, and Bernard L.
Packett, for appellee.

KRrivosHA, C.J., BoSLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

GRANT, J.

Defendant, Dale Bowersmith, was convicted, after jury trial,
on three counts of sexual assault of a child, in violation of Neb.
Rev. Stat. § 28-320.01 (Reissue 1985). He was sentenced to
imprisonment of 2 to 3 years on each count, with the sentences
to be served concurrently. Defendant appeals, assigning error in
the trial court’s failure to sustain defendant’s motion to
suppress statements of Daniel Scott, an investigator for the
Nebraska State Patrol. Defendant alleges the testimony of
investigator Scott concerned statements made by the defendant
during custodial interrogation in which proper rights
advisements and Miranda warnings were not given and that the
statements were elicited as a result of improper influence. For
the reasons hereinafter stated we affirm.

The record shows the following. On September 16, 1984,
Daniel Scott, an investigator for the Nebraska State Patrol, was
requested by the Nebraska City police chief to investigate the
sexual molestations of two minor children. Scott was informed
during his interview of the complainants (the mothers of the
children involved) that defendant was the individual who
molested the children. At the hearing on the motion to
suppress, investigator Scott testified that, while he had made no
judgment as to the guilt of the defendant, he knew he would
have to speak with him concerning the allegations.

Scott, in plain clothes, drove in an unmarked car to
defendant’s home. Upon arriving there Scott was greeted by
defendant’s wife. Scott identified himself as a police officer and
asked to speak with the defendant. Scott waited at the door
until the defendant joined him. Since it was cold outside, the
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two men decided to talk in Scott’s car. The defendant
voluntarily joined Scott in Scott’s unmarked police car, which
was in front of the Bowersmith residence. The car was moved to
the side of the residence, where the two men spoke for
approximately 5 minutes. The defendant was advised of the
allegations made against him. At this point the defendant
indicated a desire to talk elsewhere, so he was driven to another
location. The defendant and Scott remained at this location for
approximately 35 minutes before defendant was driven home.

Scott testified that during their conversation he advised the
defendant of the allegations. Furthermore, the defendant was
advised that he did not have to talk to Scott, that he was not in
custody, that Scott was not there to arrest him, that he had a
right to call his attorney, and that he could quit talking at any
time and Scott would drive him home.

The defendant testified that he did not feel that he could get
out and leave anytime he wanted. Furthermore, he testified
Scott asked him to admit to the allegations.

The following day, an officer of the Nebraska City Police
Department arrested the defendant and brought him to the
courthouse. Investigator Scott then told the defendant he
wanted to speak with him concerning the allegations. Scott then
fully advised the defendant of his Miranda rights. Defendant
would not waive these rights, nor would he give a statement.

The defendant argues that investigator Scott’s interview in
the car on September 16, 1984, was a custodial interrogation.
Furthermore, defendant argues the scope of questioning was
accusatory rather than investigatory. The U.S. Supreme
Court’s decision in Miranda v. Arizona, 384 U.S. 436, 86 S. Ct.
1602, 16 L. Ed. 2d 694 (1966), forbids the prosecution from
introducing defendant’s statements stemming from “custodial
interrogation” unless the proper rights advisement has been
given. The Court defined custodial interrogation as
“questioning initiated by law enforcement officers after a
person has been taken into custody or otherwise deprived of his
Jfreedom of action in any significant way.” (Emphasis supplied.)
384 U.S. at 444. This court in State v. Saylor, 223 Neb. 694,
699, 392 N.W.2d 789, 793 (1986), citing California v. Beheler,
463 U.S. 1121, 103 S. Ct. 3517, 77 L. Ed. 2d 1275 (1983), stated
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the ultimate inquiry regarding the custodial status of a suspect
“ ‘is simply whether there is a “formal arrest or restraint on
freedom of movement” of the degree associated with a formal
arrest.” ” The pertinent question for purposes of this appeal is
whether the district court erred in holding that at the time of the
interview on September 16, 1984, the matter was still in the
investigatory stages and that the defendant was not deprived of
his freedom in any significant way. Determinations as to
whether a person has been seized, in the constitutional sense,
are questions of fact. State v. LaChappell, 222 Neb. 112, 382
N.W.2d 343 (1986). While there was testimony to the contrary,
we hold the evidence was sufficient for the trial court to find the
interview was not custodial in nature and the defendant was not
deprived of his freedom in any significant way. Investigator
Scott testified he advised the defendant that he did not have to
talk. It was the defendant’s wish to drive to another location to
continue the conversation. Scott testified that he told the
defendant he would drive him home whenever defendant
desired.

The defendant also argues his statements were solicited
through improper coercion or inducement. This court has held
that to be admissible as evidence in his trial, an accused’s
statements must have been voluntarily made and must not have
been the product of any inducement, no matter how slight.
State v. Dixon, 222 Neb. 787, 387 N.W.2d 682 (1986).

The defendant relies on the holding in State v. Erks, 214 Neb.
302, 333 N.W.2d 776 (1983), a single-judge opinion. In Erks,
Judge Boslaugh affirmed the district court’s sustaining of Erks’
motion to suppress certain statements made in response to an
offer by the interrogator to provide help for the defendant and
avoid unnecessary embarrassment for the family. It was held in
Erks that such offers of help constituted sufficient evidence to
support the trial court’s finding that statements made after the
inducement were not voluntary.

The defendant in the case at bar alleges investigator Scott
solicited a confession by discussing the effects the allegations of
sexual assault would have on the defendant’s wife. The evidence
in the case at bar, however, shows that Scott did not offer any
inducements to defendant with regard to defendant’s wife.
Instead, defendant testified as follows: “Q- [Defendant’s
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counsel] Did he [investigator Scott] talk to you about your wife
and what effect this would have on your wife? A- I did.”
Investigator Scott testified, on this issue of coercion or
inducement, that after defendant expressed concern about his
wife, Scott told defendant “that if something like this was
happening, that if his wife truly cared about him, that she’d
understand and they’d work it out.” Such statements fall far
short of the inducement offered in State v. Erks, supra, and
clearly constituted sufficient evidence on which the court could
determine that no inducement had been offered defendant, and
to support the trial court’s finding that defendant’s statements
were voluntary and admissible. In considering such evidence we
are bound by the rule that this court will not overturn the trial
court’s factual findings when determining the correctness of the
trial court’s rulings on the suppression of evidence unless those
findings are clearly wrong. State v. LaChappell, supra. The
trial court’s findings are not clearly wrong and, indeed, are fully
supported by the evidence.
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. FRANKIE L. COLE, APPELLANT.
395N.W.2d 532

Filed October 31, 1986. No. 85-934.

1. Postconviction: Proof: Convictions: Appeal and Error. Defendant in a
postconviction case bears the burden of establishing a basis for relief, and a
conviction will not be set aside in the absence of a showing that an error created
actual prejudice rather than merely the possibility of prejudice.

2. Postconviction: Appeal and Error. A motion for postconviction relief cannot be

used to secure review of issues which have already been litigated on direct

appeal. ’
: . Issues which were known to defendant and counsel at the time

of trial and were capable of being raised in a direct appeal, but were not raised in

defendant’s direct appeal, are not proper grounds for postconviction relief.

. It is within the discretion of the district court to determine

whether counsel shall be appointed in a postconviction proceeding to represent

defendant on appeal to this court, and in the absence of a showing of abuse of
discretion, the failure to appoint counsel is not error.
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Appeal from the District Court for Douglas County: JAMES
M. MuRPHY, Judge. Affirmed.

Frankie L. Cole, pro se.

Robert M. Spire, Attorney General, and Dale D. Brodkey,
for appellee.

KRrivosHa, C.J., BosLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

GRANT, J.

This is an appeal filed pro se from a dismissal of a
postconviction motion to vacate sentence filed by defendant,
Frankie L. Cole.

On March 10, 1983, defendant was convicted by jury in the
district court for Douglas County of one count of burglary of a
service station, in violation of Neb. Rev. Stat. § 28-507(1)
(Reissue 1985), and one count of theft by unlawful taking of an
automobile from a repair shop, in violation of Neb. Rev. Stat.
§ 28-511(1) (Reissue 1985). Defendant was sentenced to a term
of 10 years’ imprisonment in the Nebraska Penal and
Correctional Complex on each of the two counts, to be served
consecutively. Defendant appealed to this court. The defendant
filed a pro se brief in addition to a brief filed by counsel from
the Douglas County public defender’s office. Defendant’s pro
se brief raised a number of issues in his assignments of error
which were not included in counsel’s brief. Defendant argued
that his appointed trial counsel and counsel on appeal were
inadequate and incompetent. Defendant’s convictions were
affirmed by this court in State v. Cole, 218 Neb. 1, 352 N.W.2d
154 (1984). In affirming defendant’s convictions this court
found that the assignments of error in the defendant’s pro se
brief were without merit.

Defendant filed a postconviction motion to vacate sentence
on February 5, 1985. This motion alleged ineffective assistance
of both trial counsel and counsel on direct appeal. On
November 18, 1985, an evidentiary hearing was held, and the
district court found the application for postconviction relief to
be without merit on the ground that this court had already
heard and decided these issues in the direct appeal. The district
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court also dismissed counsel appointed to represent defendant
on the motion to vacate sentence. Defendant timely filed an
appeal to this court.

In his pro se brief, defendant assigns three errors:

(1) That it was error not to rule on new facts raised in the
motion to vacate sentence, which were not raised in the issue of
ineffective counsel on direct appeal; in particular, that counsel
failed to object to an all-white jury and failed to raise
arguments of insufficiency of the evidence to sustain conviction
under Neb. Rev. Stat. § 28-511 (Reissue 1985);

(2) That it was error to dismiss defendant’s counsel when the
defendant still had the right to appeal;

(3) That it was error to dismiss the motion to vacate sentence
on the ground that the issue of ineffective assistance of counsel
had been raised on direct appeal, when it was improperly raised
on direct appeal.

We affirm.

Our review of a judgment denying postconviction relief is
governed by the holdings of our earlier cases reviewing such
matters. We have held that the defendant in a postconviction
case bears the burden of establishing a basis for relief, and a
conviction will not be set aside in the absence of a showing that
an error created actual prejudice rather than merely the
possibility of prejudice. State v. Peery, 223 Neb. 556, 391
N.W.2d 566 (1986). In State v. Brown, 220 Neb. 305, 369
N.W.2d 639 (1985), we held that the findings of the district
court will not be disturbed on appeal unless they are clearly
wrong.

Regarding the first assignment of error, defendant contends
that trial counsel’s failure to object to a jury composed of
members of the white race when defendant is a black man
constitutes a new fact not raised in the direct appeal.
Defendant, who filed a pro se brief, had an opportunity to raise
this issue on direct appeal, but did not do so. At the evidentiary
hearing, defendant testified, “What I did was submitted
my—you know, the contentions that I wanted to the Supreme
Court . . . .” We have stated that issues which were known to
defendant and counsel at the time of trial and were capable of
being raised in a direct appeal, but were not raised in
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defendant’s direct appeal, are not proper grounds for
postconviction relief. State v. Isikoff, 223 Neb. 679, 392
N.W.2d 783 (1986); State v. Peery, supra; State v. Hurlburt, 221
Neb. 364, 377 N.W.2d 108 (1985). In addition, no testimony
was presented at the evidentiary hearing showing actual
prejudice to defendant. We note that the facts of the underlying
crimes committed by defendant overwhelmingly pointed to his
guilt.

The error assigned that counsel failed to raise arguments of
insufficiency of the evidence to sustain conviction under
§ 28-511 paraphrases errors raised in defendant’s direct appeal.
A motion for postconviction relief cannot be used to secure
review of issues which have already been litigated on direct
appeal. State v. Isikoff, supra; State v. Hurlburt, supra. Nor
will a defendant be permitted to rephrase issues already
presented in order to obtain a further consideration of them.
State v. Peery, supra. Accordingly, defendant’s first assignment
of error will not be considered.

Secondly, defendant claims that it was error for the district
court to dismiss defendant’s appointed counsel at the hearing
on the motion to vacate his sentence when defendant still had
the right to appeal. It is within the discretion of the district court
to determine whether counsel shall be appointed in a
postconviction proceeding to represent defendant on appeal to
this court, and in the absence of a showing of abuse of
discretion, the failure to appoint counsel is not error. Stafte v.
Isikoff, supra; State v. Paulson, 211 Neb. 711,320 N.W.2d 115
(1982). The trial court did not abuse its discretion by refusing to
appoint appellate counsel on this postconviction appeal.

Lastly, defendant claims that the issue of ineffective counsel
was improperly raised on direct appeal, and thus should not
prevent review of that issue in the postconviction proceeding.
Defendant’s argument, although difficult to comprehend,
seems to contend that a claim of ineffective counsel is civil in
nature and should not have been adjudicated in the direct
criminal appeal. In that direct appeal, defendant sought to have
his criminal convictions reversed on the basis that he had
ineffective counsel. He now contends that this court should not
have considered that point. His argument on this issue is totally
without merit.
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The district court has committed no error in dismissing
defendant’s motion for postconviction relief. The judgment is
affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. RYANT. ROBB, APPELLANT.
395 N.W.2d 534

Filed October 31, 1986. No. 85-995.

1. Rules of Evidence: Other Acts. Neb. Rev. Stat. § 27-404(2) (Reissue 1985) is an
inclusionary rule permitting the use of relevant, specific acts for all purposes
except to prove the character of a person in order to show that such person acted
in conformity with that character.

2. Intent: Words and Phrases. Intent is the state of mind operative at the time of an
action.

3. Criminal Law: Intent. Intent may be inferred from the words and acts of the
defendant and from the facts and circumstances surrounding his or her conduct.

4. Intent: Presumptions. The law presumes that one of sound mind intends the
obvious and probable consequences of his or her voluntary acts.

Appeal from the District Court for Dodge County: MARK J.
FuHrRMAN, Judge. Reversed and remanded for a new trial.

William G. Line of Kerrigan, Line & Martin, for appellant.

Robert M. Spire, Attorney General, and Linda L. Willard,
for appellee.

KrivosHa, C.J., BosLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

CAPORALE, J.

Defendant, Ryan T. Robb, was convicted of two counts of
theft by the unlawful taking on each occasion of property
having a value in excess of $1,000, all in violation of Neb. Rev.
Stat. § 28-511(1) (Reissue 1985). His assignments of error claim
(1) that the trial court abused its discretion by admitting
evidence concerning an earlier theft by Robb and (2) that the
evidence is insufficient to support the convictions. We reverse
and remand for a new trial.
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Robb was employed as the manager of the Fremont Village
Inn Pancake House, a restaurant, from July of 1984 to
February 12, 1985. The restaurant’s daily receipts were
recorded by cash registers and reported to Vicorp Restaurants,
Incorporated, its corporate owner, by weekly sales reports
prepared by other employees and approved by Robb. Deposit
slips for the receipts were prepared in duplicate twice daily by
other employees and a copy of the deposit slips forwarded to
the restaurant’s owner. Pending deposit, the receipts were kept
in a safe, to which a number of persons had access. Only Robb,
however, deposited the receipts in the restaurant’s account at a
Fremont bank.

The owner, as the result of information provided to it by a
restaurant employee, caused an audit to be made of the
restaurant’s financial activities. The audit revealed that the
restaurant’s receipts, $2,805.46 for February 9, 1985, and
$2,374.65 for February 10, 1985, for which deposit slips had
been prepared, were not deposited in the restaurant’s bank
account. When confronted with that fact by the owner’s auditor
on February 12, 1985, a Tuesday, Robb stated, “The bank must
be wrong, because I made last weekend’s deposit on Monday.”
Robb, however, rejected the auditor’s request that they go to the
bank and see if they could “get this straightened out,” left the
restaurant’s keys with the auditor, and departed from the
premises, never to return.

One of the State’s witnesses in chief testified that he had
employed Robb as the manager of a fast-food restaurant in
Omaha from approximately June through October of 1982.
Upon confrontation, Robb admitted that during that
employment he had stolen “something over” $2,000 and
ultimately made restitution for $3,300. After establishing
through cross-examination that the money had not been taken
through the failure to deposit receipts, for which deposit slips
had been prepared by others, Robb moved to strike this
witness’ testimony and instruct the jury to disregard the
testimony. The trial court overruled those motions.

Robb maintains that Neb. Rev. Stat. § 27-404(2) (Reissue
1985) prohibits the introduction of the foregoing evidence and
that the trial court abused its discretion by overruling his
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motions. Section 27-404(2) provides:

Evidence of other crimes, wrongs, or acts is not
admissible to prove the character of a person in order to
show that he or she acted in conformity therewith. It may,
however, be admissible for other purposes, such as proof
of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident.

We have held § 27-404(2) to be an inclusionary rule
permitting the use of relevant, specific acts for all purposes
except to prove the character of a person in order to show that
such person acted in conformity with that character. Thus,
§ 27-404(2) permits evidence of other acts if such acts are
relevant for any purpose other than to show defendant’s
propensity or disposition to commit the crime charged. State v.
Hunt, 220 Neb. 707, 371 N.W.2d 708 (1985); State v. Stewart,
219 Neb. 347, 363 N.W.2d 368 (1985); State v. Craig, 219 Neb.
70, 361 N.W.2d 206 (1985).

In making its rulings the trial court indicated the evidence of
Robb’s earlier theft was admissible because it bore on his intent
to commit the crime for which he was being tried.

Intent is the state of mind operative at the time of an action.
State v. Stewart, supra. It may be inferred from the words and
acts of the defendant and from the facts and circumstances
surrounding his or her conduct. State v. Ewing, 221 Neb. 462,
378 N.W.2d 158 (1985). See, also, State v. Beard, 221 Neb. 891,
381 N.W.2d 170 (1986). Moreover, the law presumes that one of
sound mind intends the obvious and probable consequences of
his or her voluntary acts. State v. Vosler, 216 Neb. 461, 345
N.W.2d 806 (1984).

There was no defense raised or evidence presented in this case
which attempted to establish that if defendant took the
February 9 and 10 receipts, his intent could not be inferred from
that fact. That being so, the evidence of his prior theft cannot be
said to have been introduced to show his intent to commit the
thefts which are the subject of this case. In truth and fact, the
evidence of his prior theft bore not on Robb’s intent at the time
of the thefts in question but, rather, on his propensity or
disposition to commit those crimes. The evidence of his prior
theft was therefore evidence of his character. As such, the trial
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court abused its discretion in overruling Robb’ motions to
strike that evidence and to admonish the jury to disregard it.
Given the nature of the evidence concerning whether Robb
took the receipts in question, it cannot be said the error in
overruling his motions was harmless beyond a reasonable
doubt.

Having come to that conclusion, we need not consider
whether there were or were not sufficient similarities between
the prior theft and the subject crimes as to make the evidence
relevant, or whether, even if relevant, the nature of the evidence
was such as to require its exclusion under the provisions of Neb.
Rev. Stat. § 27-403 (Reissue 1985) as presenting a danger of
unfair prejudice to the defendant which substantially
outweighed its probative value. Neither do we need concern
ourselves with Robb’s second assignment of error.

The judgments and sentences of the district court are each
reversed and the cause remanded for a new trial.

REVERSED AND REMANDED FOR A NEW TRIAL.

BosLAUGH, J., dissenting in part.

I dissent from that part of the opinion which holds that the
evidence concerning the defendant’s prior offense was not
admissible.

The opinion states that evidence of the prior theft cannot be
said to have been introduced to show the defendant’s intent at
the time of the recent theft because intent is inferred from the
words and acts of the defendant and the facts and
circumstances surrounding his conduct. On that theory,
evidence of prior acts could never be admissible as proof of
intent. The rule is to the contrary.

The general rule is that evidence of similar offenses is
admissible where an element of the crime charged is motive, a
particular criminal intent, or guilty knowledge. State v.
Franklin, 194 Neb. 630, 234 N.W.2d 610 (1975). The rule was
codified when Neb. Rev. Stat. § 27-404(2) (Reissue 1985) was
adopted. :

It is clear that intent is a material element of theft by unlawful
taking or disposition. Neb. Rev. Stat. § 28-511(1) (Reissue
1985).

In State v. Stewart, 219 Neb. 347, 351, 363 N.W.2d 368, 371
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(1985), we stated:

We have previously dispelled the erroneous notion that
Rule 404(2) of the Nebraska Evidence Rules (Neb. Rev.
Stat. § 27-404(2) (Reissue 1979)) contains pigeonholes for
admission of evidence pertaining to “other acts.” Rule
404(2) of the Nebraska Evidence Rules is an inclusionary
rule permitting the use of relevant, specific acts for all
purposes except to prove character of a person in order to
show that such person acted in conformity with character.
Thus, Rule 404(2) permits evidence of other acts if such
acts are relevant for any purpose other than to show a
defendant’s propensity or disposition to commit the crime
charged. Statev. Craig, antep. 70, 361 N.W.2d 206 (1985).

In State v. Hitt, 207 Neb. 746, 749, 301 N.W.2d 96, 99 (1981),
we stated:

It is competent for the prosecution to put in evidence all
relevant facts and circumstances which tend to establish
any of the constituent elements of the crime with which the
accused is charged, even though such facts and
circumstances may prove or tend to prove that the
defendant committed other crimes.

The rationale for the rule that evidence of other acts is
admissible as proof of intent is stated in 2 J. Weinstein & M.
Berger, Weinstein’s Evidence §404[12] at 404-84, 404-87 (1986),
as follows:

Criminal intent has been defined “as that state of mind
which negatives accident, inadvertence or casualty.”
Consequently, evidence of another crime which tends to
undermine defendant’s innocent explanation for his act
will be admitted; “the oftener a like act has been done, the
less probable it is that it could have been done innocently.”
Repetition affords an “opportunity for reflection and for
foresight of the consequences,” so that even if defendant
did not possess the requisite intent initially, it may be
inferred that after being involved in a number of incidents,
he must have arrived at a mental state inconsistent with
innocence by the time of the charged act.

In2 J. Wigmore, Evidence in Trials at Common Law § 302 at
241 (J. Chadbourn rev. 1979), the theory of the rule is stated as
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follows:

In short, similar results do not usually occur through
abnormal causes; and the recurrence of a similar result
(here in the shape of an unlawful act) tends (increasingly
with each instance) to negative accident or inadvertence or
self-defense or good faith or other innocent mental state,
and tends to establish (provisionally, at least, though not
certainly) the presence of the normal, i.e., criminal, intent
accompanying such an act; and the force of each
additional instance will vary in each kind of offense
according to the probability that the act could be repeated,
within a limited time and under given circumstances, with
an innocent intent.

As the majority opinion indicates, the defendant in this case,
when confronted about the missing deposits, claimed that
“[t]he bank must be wrong, because I made last weekend’s
deposit on Monday” In my opinion, evidence of the
defendant’s prior offense was admissible as proof of motive,
intent, plan, and absence of mistake or accident.

HASTINGS, J., joins in this dissent.

STATE OF NEBRASKA, APPELLEE, V. NOEL J. HEATHMAN,
APPELLANT.
395 N.W.2d 538

Filed October 31, 1986. No. 86-047.

1. Criminal Law: Venue: Juries. To secure a change of venue the defendant must
show that pretrial publicity has made it impossible to secure a fair and impartial
jury. '

2. Criminal Law: Escape: Sentences. Nebraska’s escape statute, Neb. Rev. Stat.
§ 28-912 (Reissue 1985), defines one offense and sets out factors which, if
present, change the range of the penalty.

Appeal from the District Court for Lancaster County:
JErFRE CHEUVRONT, Judge. Affirmed.
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Dennis R. Keefe, Lancaster County Public Defender, for
appellant.

Robert M. Spire, Attorney General, and Susan M. Ugai, for
appellee.

KRrivosHA, C.J., BosLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

WHITE, J.

This is an appeal from the district court for Lancaster
County in which the appellant, Noel J. Heathman, was charged
with one count of escape. Appellant was found guilty and
sentenced to the Department of Correctional Services for a
period of 18 months.

Appellant’s assignments of error may be summarized as
follows: (1) The trial court erred in overruling the appellant’s
motions for change of venue due to pretrial publicity; (2) The
court erred in requiring the appellant to remain in leg irons
during trial; (3) The court erred in overruling the appellant’s
motion for mistrial due to prosecutorial misconduct during
opening statements; and (4) The court erred in failing to
instruct the jury that the elements of the offense of escape are
escape from official detention after conviction for the
commission of an offense.

The facts are as follows. During a preliminary hearing,
counsel for the appellant moved for a change of venue on the
basis of the pretrial publicity Heathman’s escape had received.
Newspaper clippings of the escape were offered and received
into evidence. The motion was denied on the basis that there
had been an insufficient showing of prejudice to justify a
change of venue. There had been no survey of potential jurors,
nor, in the eyes of the court, was any more publicity given the
Heathman escape than that given other alleged criminal
activities.

During the voir dire examination, the motion was renewed.
The trial judge permitted the appellant’s counsel to voir dire
potential jurors in groups of six. While several of the potential
jurors remembered hearing or reading something about the
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appellant’s escape, each person stated that he or she could be a
fair and impartial juror. The motion for change of venue was
again renewed, and counsel for the appellant refused to pass the
panel for cause. The court held that no juror had been shown to
have formed or expressed an opinion as to the guilt of
Heathman, and although some members of the panel stated
that they had knowledge of the incident, their knowledge was
vague and indefinite. More importantly, each juror pledged to
render a fair and impartial verdict. The trial court again
overruled the motion for change of venue.

Appellant next objected to the court’s order requiring the
appellant to wear leg irons when in the presence of the jury. In
response, the court stated:

I think considering the nature of the charge and his
expressed intentions, I don’t know what other alternative
there is to really provide for security. Do you have any
suggestions? We have one, two, three, four doors into the
courtroom. I suppose we’re talking about, if we were to
make sure he could not bolt and get away, I suppose we’re
talking about a minimum almost of six individuals as
guards. I suppose the alternative is he’s got the leg irons
on.

The other alternative is the courtroom looks like an
armed camp. I don’t know. Do you have any suggestions?

MR. KEEFE: Well, I don’t know that the courtroom
has to look like an armed camp.

THE COURT: Do you want to chain him to the
window or something? I don’t know.

The court permitted the arm shackles to be removed but
required Heathman to remain in leg irons.

Next, appellant moved for mistrial during opening
statements as a result of comments made by the prosecutor in
his opening remarks. The State made reference to the fact that
at the time of his escape Heathman was incarcerated after a
conviction for kidnaping. After some discussion with regard to
the relevance of counsel’s remarks, the court denied the
appellant’s motion for mistrial and, at the request of the
prosecutor, admonished the jury that the reference to
Heathman’s prior offense was irrelevant and should be totally
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disregarded.

Finally, counsel for the appellant contends that the trial court
erred in failing to instruct the jury that the elements of the
offense of escape include official detention after conviction for
the commission of an offense. The jury was instructed: “On or
about the 9th day of September, 1984 in Lancaster County,
Nebraska, the defendant, Noel Heathman, did unlawfully
remove himself from official detention.” Counsel for the
appellant argued that the language “following conviction for
the commission of an offense” must be included in the
instruction as an essential element of the crime of escape under
Neb. Rev. Stat. § 28-912 (Reissue 1985). The trial court held
that under State v. Schneckloth, Koger, and Heathman, 210
Neb. 144, 313 N.W.2d 438 (1981), the language at issue would
go only to the penalty phase of the proceedings and, therefore,
should not be included in the instruction on the essential
elements of the crime of escape. We affirm.

Addressing appellant’s first assignment of error, appellant
contends that he was denied a fair and impartial jury due to the
extensive pretrial publicity his escape received. We have often
repeated, most recently in State v. Irish, 223 Neb. 578, 391
N.W.2d 137 (1986), that a motion for change of venue is
addressed to the sound discretion of the trial judge and will not
be disturbed on appeal absent an abuse of discretion. Looking
to the record of the voir dire, we find no abuse of discretion.

In Srate v. Ell, 196 Neb. 800, 246 N.W.2d 594 (1976), we set
out an analysis of the factors to be taken into account in the
consideration of a motion for change of venue. They include:
(1) the nature of the publicity; (2) the degree to which the
publicity has circulated throughout the community; (3) the
degree to which publicity has circulated to areas to which venue
could be changed; (4) the length of time between the
dissemination of the publicity and the date of the trial; (5) the
care exercised and the ease encountered in the selection of the
jury; (6) the severity of the charge; and (7) the size of the area
from which venire is drawn.

Applying the E// analysis to the facts of the case at hand, we
note that the publicity centered around the method of the
escape and the effects of the escape upon the prison, not
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primarily upon Heathman himself. The defense counsel
examined the potential jurors in groups of six with respect to the
issue of pretrial publicity. Of the 24 persons on the panel, only
12 recalled hearing something about the case, and their
knowledge was vague and indefinite. None could remember
specific details. See State v. Kirby, 185 Neb. 240, 175 N.W.2d 87
(1970). Each member of the panel was able to commit himself
or herself to rendering a fair and impartial verdict. None had
formed or expressed any opinion as to the defendant’s guilt.

" To secure a change of venue the defendant must show that
pretrial publicity has made it impossible to secure a fair and
impartial jury. State v. Fallis, 205 Neb. 465, 288 N.W.2d 281
(1980); State v. Rife, 215 Neb. 132, 337 N.W.2d 724 (1983). It is
not required that the jurors be completely ignorant of the facts
of the case. It is sufficient that the jurors are able to lay aside
their impressions or opinions and render a verdict based solely
upon the evidence adduced at trial. State v. Navarrete, 221 Neb.
171, 376 N.W.2d 8 (1985); State v. Torrence, 192 Neb. 213, 219
N.W.2d 772 (1974), cert. denied 420 U.S. 928,95 S. Ct. 1127,43
L. Ed. 2d 399 (1975). We find no merit in this assignment of
error.

The appellant’s second assignment of error centers upon the
trial court’s requirement that Heathman remain in leg irons
while in the presence of the jury. An examination of the record
makes clear that the trial court chose the least restrictive means
available. In State v. Weikle, 223 Neb. 81, 388 N.W.2d 110
(1986), we faced circumstances very similar to the case at hand.
In Weikle there were inmate witnesses in the courtroom to
testify, and the appellant there also had expressed an intent to
escape. There, we held the action of the trial court to be both
reasonable and prudent to ensure the safety of all involved.

In South v. State, 111 Neb. 383, 196 N.W. 684 (1923), this
court held that a defendant should be free from shackles during
a criminal prosecution unless they are necessary to prevent
violence or escape. As we noted in Weikle, not every practice
that tends to single out the accused must be struck down. Estelle
v. Williams, 425 U.S. 501, 96 S. Ct. 1691, 48 L. Ed. 2d 126
(1976). In light of this case law and in view of the court’s
consideration on the record of the available alternative,
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Heathman’s expressed intent to escape again, and his criminal
history, we can find no error in the court’s decision to require
Heathman to remain shackled during the course of the trial.

The appellant argues that the trial court placed the burden
upon him to demonstrate why he should not be shackled,
instead of placing the burden upon the State to demonstrate
why he should be shackled. We disagree. In the dialogue with
defense counsel, the court recited the considerations it felt
required the shackling and invited defense counsel to refute
those considerations. No burden was unfairly placed on the
appellant. The action of the district court was correct.

Focusing upon appellant’s third assignment of error, the trial
court’s refusal to grant a mistrial on the ground of prosecutorial
misconduct, again we find no error in the court’s action.
Exactly what was said by the prosecutor is not known, as the
opening statement was not reported. All seem to agree that the
remark addressed itself to the status of appellant and the crime
for which he was incarcerated. As was noted above, the proper
curative measures were taken by the trial court. The two cases
cited by the appellant in his brief differ critically from the case
at hand. In Stennett v. State, 340 So. 2d 67 (Ala. 1976), no
curative measures were taken by the trial court after the jury
was told by the State in opening remarks that it was about to
hear a case about the defendant’s selling marijuana. In State v.
Boss, 195 Neb. 467, 238 N.W.2d 639 (1976), the prosecutor
made reference to the defendant’s prior conviction. There was
no motion for mistrial, objection, or request for a cautionary
instruction.

At trial, evidence was introduced to show that Heathman
was incarcerated, that he escaped, and that he was subsequently
returned to the penitentiary by an officer of the Department of
Correctional Services, after apprehension in California.
Evidence was adduced to show that the appellant had been
committed and was an inmate, after commitment to the
Department of Correctional Services, on the date of the escape.
Evidence established that Heathman had no permission to be
absent from the penitentiary on that date. A witness testified to
observing two persons climbing along the outside wall on the
date of the escape. Testimony also established that appellant



STATE v. HEATHMAN 25
Cite as 224 Neb. 19

was not in his cell during a count of the inmates on that date and
was absent until being returned on December 19, 1984.

In light of the overwhelming evidence adduced at trial with
reference to the facts of the escape, we cannot say that
Heathman was in any way prejudiced by the prosecutor’s
remarks. State v. Gregory, 220 Neb. 778, 371 N.W.2d 754
(1985). A motion for mistrial will be addressed to the sound
discretion of the trial court. Absent an abuse of that discretion,
the trial court’s ruling will not be disturbed on appeal. State v.
Ammons, 208 Neb. 812, 305 N.W.2d 812 (1981). Appellant has
not met his burden of showing that he was prejudiced by this
alleged error. State v. LeBron, 217 Neb. 452, 349 N.W.2d 918
(1984).

Appellant’s final assignment of error involves the court’s
instruction with regard to the elements of the crime of escape.
Appellant argues that the instruction that he escaped from
official detention should have been an escape from official
detention after the conviction for the commission of an offense.
This assignment of error centers around the case of State v.
Schneckloth, Koger, and Heathman, 210 Neb. 144,313 N.W.2d
438 (1981). The appellants there contended that the government
did not allege the proper elements of the crime of kidnaping to
justify the convictions. Specifically, the informations were
defective in that they did not allege that the victim was liberated
alive. There, we rejected the appellants’ argument that Neb.
Rev. Stat. § 28-313 (Reissue 1985) set out two different
offenses, one in which the victim was liberated alive and one in
which the victim was not. Focusing upon the statute which
governs the crime of kidnaping, we noted that subsection (1)
defines the offense; subsection (2) sets out the basic penalty;
and subsection (3) sets out a mitigating factor, the liberation of
a live victim, which, if applicable, permits the sentencing court
to impose a lesser sentence. Appellant contends that our
interpretation of the kidnaping statute in Schneckloth was
erroneous and the same reasoning cannot be used in the case at
hand. We disagree. As this court stated in Schneckloth, the view
that the kidnaping statute defines only one offense is the better
reasoned approach and the view which is supported by the case
law. We adhere to that interpretation.
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We find no support for the appellant’s contention that the
escape statute defined two separate offenses: one in which the
defendant escaped from official detention and one in which the
defendant escaped from official detention after conviction for
the commission of an offense. Section 28-912 reads:

(1) A person commits escape if he unlawfully removes
himself from official detention or fails to return to official
detention following temporary leave granted for a specific
purpose or limited period. Official detention shall mean
arrest, detention in or transportation to any facility for
custody of persons under charge or conviction of crime or
contempt or for persons alleged or found to be delinquent,
detention for extradition or deportation, or any other
detention for law enforcement purposes; but official
detention does not include supervision of probation or
parole or constraint incidental to release on bail.

(2) A public servant concerned in detention commits an
offense if he knowingly permits an escape. Any person
who knowingly causes or facilitates an escape commits a
Class IV felony.

(3) Irregularity in bringing about or maintaining
detention, or lack of jurisdiction of the committing or
detaining authority shall not be a defense to prosecution
under this section if the escape is from a prison or other
custodial facility or from detention pursuant to
commitment by official proceedings. In the case of other
detentions, irregularity or lack of jurisdiction shall be a
defense only if:

(a) The escape involved no substantial risk of harm to
the person or property of anyone other than the detainee;
and

(b) The detaining authority did not act in good faith

- under color of law.

(4) Except as provided in subsection (5) of this section,
escape is a Class I'V felony.

(5) Escape is a Class I1I felony where:

(a) The detainee was under arrest for or detained on a
felony charge or following conviction for the commission
of an offense; or
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(b) The actor employs force, threat, deadly weapon, or
other dangerous instrumentality to effect the escape; or

(c) A public servant concerned in detention of persons
convicted of crime purposely facilitates or permits an
escape from a detention facility or from transportation
thereto.

In our opinion the escape statute defines one offense and, as
does the kidnaping statute, sets out factors which, if present,
simply change the range of the penalty. The escape statute is
structurally similar to the kidnaping statute, and prior
interpretations of § 28-912 support this conclusion. E.g., State
v. Schlothauer, 206 Neb. 670, 294 N.W.2d 382 (1980); State v.
White, 209 Neb. 218, 306 N.W.2d 906 (1981); State v. Coffman,
213 Neb. 560, 330 N.W.2d 727 (1983).

In summary, appellant has not shown that any of the above
claimed errors are meritorious. The judgment and sentence are
affirmed.

AFFIRMED.

KRrivosHa, C.J., concurring in the result.

I concur in the result reached by the majority in this case. I
write separately, however, because I do not wish it to be
understood that I agree that as a general rule one charged with
escape should be shackled during the trial. For reasons more
fully set out in my dissent in State v. Weikle, 223 Neb. 81, 388
N.W.2d 110 (1986), I do not believe that one charged with
escape should be shackled absent evidence that the defendant
intends to try to escape from court and there is no other
reasonable method of restraining him.

In the instant case Heathman was found outside the walls of
the prison. Unlike the facts in State v. Weikle, supra, the
evidence in this case was so overwhelming that shackling
Heathman could not prejudice his case. Where, however, the
evidence is not clear that an escape has occurred, as was the case
in State v. Weikle, supra, shackling the defendant simply sends
a message to the jury which, in my view, is prejudicial to the
defendant’s rights. Because Heathman was not prejudiced by
the shackling, 1 concur in the majority’s conclusion that the
judgment and sentence should be affirmed.













































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































