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CUMULATIVE LIST OF CASES 
DISPOSED OF WITHOUT OPINION 

No. 81-840: Alger Transportation Co. v. Arkansas-Best 
Freight Systems. Motion of appellant to dismiss appeal 
sustained; appeal dismissed.  

No. 84-473: Meyer & Meyer v. First Security Bank and Trust.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. 84-926: Zavala v. Great Western Sugar Co. Stipulation 
allowed; appeal dismissed.  

No. 85-262: Runty v. Bryan Memorial Hospital. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. 85-292: Ribick v. Wurtele. Stipulation allowed; appeal 
dismissed.  

No. 85-415: Greenfield v. City of Grand Island. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. 85-416: State v. Reed. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. 85-495: Dorsey v. Jespersen. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant.  

No. 85-498: Silvrants v. Hutt. Stipulation allowed; appeal 
dismissed.  

No. 85-530: Farmers State Bank v. Ritchie. By order of the 
court, cause not shown why appeal should not be stricken; 
appeal stricken from docket.  

No. 85-664: Satterlee v. Satterlee. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 85-714: Pierson v. Kilker. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. 85-726: State v. Lujan. Judgment affirmed; see Rule 
7A.  

No. 85-738: In re Appeal of Klingelhoefer. Motion of

(xxi)
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appellee for summary affirmance sustained; judgment 
affirmed; see Rule 7B(2).  

No. 85-766: State v. Lorenz. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 85-894: State v. Nickens. Judgment affirmed; see Rule 
7A.  

No. 85-908: Fischman v. Sindelar. Stipulation allowed; 
appeal dismissed.  

No. 85-925: Othling v. Othling. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 85-935: Wilburn v. Zion Baptist Church of Omaha.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. 85-936: County of Lancaster v. Schultz. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. 85-950: State v. Hernandez. Judgment affirmed; see 
Rule 7A.  

No. 85-972: Arcadia State Bank v. Franzen. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. 85-975: Statev. Stevenson. Judgment affirmed; see Rule 
7A.  

No. 85-977: State v. Young. Judgment affirmed; see Rule 
7A.  

No. 85-980: State v. Wiley. Judgment affirmed; see Rule 7A.  
No. 85-986: Brown v. Borland. By order of the court, appeal 

dismissed for failure to file briefs.  
No. 85-1003: State v. Sullivan. Motion of appellee for 

summary dismissal sustained; see Rule 7B(1).  
No. 85-1011: State v. Monrroy. Judgment affirmed; see Rule 

7A.  
No. 86-011: Almad Ali Taha v. Meadows. By order of the 

court, appeal dismissed.  
No. 86-019: State Dept. of Roads v. Armstrong. Motion of 

appellant to dismiss appeal sustained; appeal dismissed.  
No. 86-020: State v. Beckner. Judgment affirmed; see Rule 

7A.  
No. 86-029: State v. Arnold. Court finds appeal wholly

xxii



CASES DISPOSED OF WITHOUTOPINION xxiii 

frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-041: State v. Rodriguez. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 

3B.  
No. 86-049: Federal Land Bank of Omaha v. Burnett.  

Motion of appellee for summary affirmance sustained; 
judgment affirmed; see Rule 7B(2).  

No. 86-060: State v. Deshane. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 

withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-061: State v. Sherrod. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 

3B.  
No. 86-069: Schick v. Schick. By order of the court, cause 

not shown why appeal should not be dismissed; appeal 
dismissed.  

No. 86-078: Pringle v. Long. Stipulation allowed; appeal 
dismissed with prejudice.  

No. 86-080: State v. Keithley. Court finds appeal wholly 

frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 

3B.  
No. 86-104: State v. McDonnell. Motion of appellee for 

summary affirmance sustained; judgment affirmed; see Rule 
7B(2).  

No. 86-107: State v. Turner. Court finds appeal wholly 

frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-112: Voltzke v. Rowland. Stipulation allowed; appeal 
dismissed.  

No. 86-121: Short v. Short. Stipulation allowed; appeal 
dismissed.  

No. 86-127: State v. Perkins. Court finds appeal wholly



CASES DISPOSED OF WITHOUT OPINION

frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-133: Shelter Ins. Co. v. Estate of Dooley. By order of 
the court, appeal dismissed for failure to file briefs.  

No. 86-136: Jankowski v. City of Omaha. Stipulation 
allowed; appeal dismissed.  

No. 86-138: Sloup v. Sloup. Stipulation allowed; appeal 
dismissed.  

No. 86-148: State v. Prokupek. Judgment affirmed; see Rule 
7A.  

No. 86-152: State v. Siebler. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-153: State v. Kelley. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-154: State v. Holbert. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-155: State v. Neal. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-156: Albion National Bank v. Vandewalle. Motion of 
appellee to dismiss appeal sustained; appeal dismissed.  

No. 86-164: State v. Leeling. Judgment affirmed; see Rule 
7A.  

No. 86-165: State v. Scott. Judgment affirmed; see Rule 7A.  
No. 86-166: State v. Anthes. Judgment affirmed; see Rule 

7A.  
No. 86-168: Creative Land Consultants v. C-Triple G, Inc.  

By order of the court, appeal dismissed for failure to file briefs.  
No. 86-171: State v. Johnson. Court finds appeal wholly 

frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule

xxiv
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3B.  
No. 86-172: State v. Brown. Court finds appeal wholly 

frivolous. Motion of court-appointed counsel for leave to 

withdraw appearance sustained; judgment affirmed; see Rule 

3B.  
No. 86-173: State v. Anthony. Court finds appeal wholly 

frivolous. Motion of court-appointed counsel for leave to 

withdraw appearance sustained; judgment affirmed; see Rule 

3B.  
No. 86-174: State v. Murray. Court finds appeal wholly 

frivolous. Motion of court-appointed counsel for leave to 

withdraw appearance sustained; judgment affirmed; see Rule 

3B.  
No. 86-179: State v. Hesse. Judgment affirmed; see Rule 7A.  

No. 86-180: State v. Litzenburg. Judgment affirmed; see 

Rule 7A.  
No. 86-183: McCloskey v. County of Douglas. No cause 

having been shown, appeal is summarily affirmed.  

No. 86-187: State v. Henery. Court finds appeal wholly 

frivolous. Motion of court-appointed counsel for leave to 

withdraw appearance sustained; judgment affirmed; see Rule 

3B.  
No. 86-202: State v. Rosberg. Appeal relating to the 

conviction for simulating legal process is dismissed for lack of 

jurisdiction. Motion for summary affirmance of the contempt 

sentence is granted.  
No. 86-203: Credit Bureau of Hastings v. DeVaney.  

Stipulation allowed; appeal dismissed.  
No. 86-204: State v. Konkoleski. Judgment affirmed;' see 

Rule 7A.  
No. 86-208: Wiedel v. Wiedel. Stipulation allowed; appeal 

dismissed with prejudice at cost of appellant.  

No. 86-209: Chase v. Hasselbalch. Motion of appellant to 

dismiss appeal sustained; appeal dismissed.  

No. 86-211: Federal Deposit Insurance Corp. v. Sargent 

Livestock Commission Co. Motion of appellant to dismiss 

appeal sustained; appeal dismissed.  
No. 86-213: State v. Hughes. By order of the court, appeal 

dismissed for failure to file briefs.
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No. 86-215: State v. Chilen. Judgment affirmed; see Rule 
7A.  

No. 86-217: State v. Stutzman. Stipulation allowed; appeal 
dismissed.  

No. 86-220: Statev. DeGarmo. Judgment affirmed; see Rule 
7A.  

No. 86-221: State v. Middleswart. By order of the court, 
appeal dismissed for failure to file briefs.  

No. 86-222: A & W Truck Brokers, Inc. v. Vern's Trucking, 
Inc. Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. 86-225: State v. Bender. Judgment affirmed; see Rule 
7A.  

No. 86-226: Pearl v. Thompson Casket Co., Inc. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. 86-233: State v. Marco. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-234: State v. Stearns. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-235: State v. Walker. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-236: State v. Scott. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-243: State v. Walker. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-252: Johnson v. Dept. of Motor Vehicles. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost 
of appellant.  

No. 86-254: State v. Keyser. Motion of appellee for summary

xxvi
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dismissal sustained; see Rule 7B(l).  
No. 86-258: State v. Peavy. Motion of appellant to dismiss 

appeal sustained; appeal dismissed.  
No. 86-259: Hornback v. Hornback. Stipulation allowed; 

appeal dismissed with prejudice.  
No. 86-260: State v. Pedigo. Court finds appeal wholly 

frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-261: State v. Hall. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-262: Rademacker v. Palmer. Stipulation allowed; 
appeal dismissed.  

No. 86-267: State v. Hunter. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-274: State v. Haase. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-281: State v. Sorich. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-282: State v. Evans. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2).  

No. 86-283: Siebels v. Siebels. Appeal dismissed for want of 
prosecution.  

No. 86-284: Kaufman v. State. On court's motion, appeal 
dismissed.  

No. 86-285: State v. Rosberg. By order of the court, appeal 
dismissed for failure to file briefs.  

No. 86-286: State v. Nelson. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.
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No. 86-290: State v. Dawson. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-294: Spader v. American Family Financial Services, 
Inc. Stipulation allowed; appeal dismissed.  

No. 86-296: Castro v. IBP, Inc. Stipulation allowed; appeal 
dismissed.  

No. 86-298: State v. Kuhn. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-301: Kearney State Bank & Trust v. Maruska. Motion 
of appellee for summary affirmance sustained; judgment 
affirmed; see Rule 713(2).  

No. 86-308: State v. Garza. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-314: Scherer v. Hartman. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

Nos. 86-315, 86-316: State v. Zarek. Judgment affirmed; see 
Rule 7A.  

No. 86-317: State v. Kuhn. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
313.  

No. 86-318: State v. Costello. Stipulation allowed; appeal 
dismissed.  

No. 86-321: Federal Land Bank of Omaha v. Burnett.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. 86-326: In re Interest of T.J. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 86-327: Riggle v. Pete's DX Station. Stipulation of 
settlement approved; affirmed as modified by order of the 
court.  

No. 86-329: State v. Gurnsey. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to
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withdraw appearance sustained; judgment affirmed; see Rule 

3B.  
No. 86-330: State v. Bailey. Court finds appeal wholly 

frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-331: State v. Matthews. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-332: Federal Land Bank of Omaha v. Tramp. Motion 
of appellee for summary dismissal sustained; see Rule 7B(l).  

No. 86-334: State v. Schriner. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2).  

No. 86-335: State v. Weiss. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-336: Meyer v. Meyer. By order of the court, appeal 
dismissed for failure to file briefs.  

No. 86-338: State v. Jones. Motion of appellee to remand 
case to the Douglas County Court for further proceedings is 
sustained.  

No. 86-342: State ex rel. Marion v. Gunter. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. 86-343: State v. Sowell. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-345: State v. Brooks. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-348: Northeast Nebr. Rural PPD v. A.W Williams 
Inspection Co. Stipulation allowed; appeal dismissed at cost of 
appellant.  

No. 86-351: Anzaldo v. Givens. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.

xxix



CASES DISPOSED OF WITHOUT OPINION

No. 86-356: Visa v. State. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. 86-362: State v. Lindlief. Judgment affirmed; see Rule 
7A.  

No. 86-364: Paschke v. Paschke. Stipulation of settlement 
approved; affirmed as modified by order of the court.  

No. 86-367: State v. Anderson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 86-368: State v. Mann. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. 86-370: Sorenson v. Burnham. Motion sustained; 
appeal dismissed.  

No. 86-371: Svoboda v. City of Lincoln. Stipulation 
allowed; appeal dismissed.  

No. 86-373: State v. Lawson. Judgment affirmed; see Rule 
7A.  

No. 86-374: State v. Blount. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. 86-378: State v. Shropshire. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-387: State v. Koch. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. 86-388: Santiago v. Nebraska Dept. of Labor.  
Stipulation to dismiss appeal with prejudice sustained; appeal 
dismissed; each party to pay own costs.  

No. 86-389: Midlands Health Care Center, Inc. v. Dept. of 
Health. Stipulation allowed; appeal dismissed.  

No. 86-390: Nebraska State Bank & Trust v. Kirschner 
Implement. Motion of appellant to dismiss appeal sustained; 
appeal dismissed.  

No. 86-393: Dooley v. Universal Gym Equip. Co.  
Stipulation allowed; appeal dismissed with prejudice.  

No. 86-394: Dooley v. Universal Gym Equip. Co.  
Stipulation allowed; appeal dismissed with prejudice.  

No. 86-396: In re Interest of Vampola. Stipulation allowed; 
appeal dismissed.  

No. 86-397: State Dept. of Banking and Finance v. Hager.
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Stipulation allowed; appeal dismissed.  
No. 86-399: Kinsey v. Lutz. Appeal dismissed as premature.  
No. 86-402: State v. Young. By order of the court, appeal 

dismissed for failure to file briefs.  
No. 86-404: State v. Schultz. Motion of appellant to dismiss 

appeal sustained; appeal dismissed at cost of appellant.  
No. 86-406: Allen v. Allen. Motion of appellant to dismiss 

appeal sustained; appeal dismissed.  
No. 86-408: Ambrose v. Ambrose. Affirmed as modified by 

order of the court.  
No. 86-410: Thomas v. Foster. Judgment affirmed; see Rule 

7A.  
No. 86-412: Olson v. Canarsky. Judgment affirmed; see 

Rule 7A.  
No. 86-416: Brick v. State. Appeal dismissed as premature.  
No. 86-421: State v. Heimbuch. Judgment affirmed; see 

Rule 7A.  
No. 86-423: Meredith v. Meredith. Judgment affirmed; see 

Rule 7A.  
No. 86-424: Davenport v. Davenport. Stipulation of 

settlement approved; affirmed as modified by order of the 
court.  

No. 86-426: Norwest Bank of Hastings v. Phifer. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. 86-427: Wies v. Sweet. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. 86-428: State v. Enebeine. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-430: State v. Standley. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-433: Anderson v. Reeves. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at costs of 
appellant.  

No. 86-434: State v. Sullivan. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to

xxxi
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withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-441: State v. Billups. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-443: McClure v. McClure. Affirmed as modified by 
order of the court.  

No. 86-444: Daubert v. Board of Education of District 1.  
Stipulation allowed; appeal dismissed.  

No. 86-446: State v. Quinn. Stipulation allowed; appeal 
dismissed.  

No. 86-447: State v. Van Egmond. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 86-450: Prorok v. Nebraska State Bank & Trust Co.  
Judgment affirmed; see Rule 7A.  

No. 86-452: Olson v. Gossett. Judgment affirmed; see Rule 
7A.  

No. 86-457: State ex rel. Tyler v. Ferguson. Appeal dismissed 
as moot.  

No. 86-462: State v. Porter. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-465: Kramer v. McSweeney. Stipulation allowed; 
appeal dismissed.  

No. 86-468: Storm v. Storm. Stipulation allowed; appeal 
dismissed; case remanded to district court to permit parties to 
file joint petition to modify the decree.  

No. 86-471: State v. Paredes. Stipulation allowed; appeal 
dismissed.  

No. 86-474: State v. Haverkamp. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-476: M-W, Inc. v. Quality Steaks of Snyder, Inc.  
Stipulation allowed; appeal dismissed.  

No. 86-479: United Supplier, Inc. v. Schmidt. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost
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of appellant.  
No. 86-482: Whitt v. American Family Mutual Ins. Co.  

Stipulation allowed; appeal dismissed at cost of appellant.  
No. 86-488: State v. Holbrook. Court finds appeal wholly 

frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-503: State v. Gardner. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-504: State v. Kirkpatrick. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-510: State v. Walleson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant.  

No. 86-511: State v. Puentes. Stipulation allowed; appeal 
dismissed with prejudice.  

No. 86-512: State v. Shada. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-520: Uridil v. Uridil. Stipulation allowed; appeal 
dismissed at cost of appellant.  

No. 86-525: Empire Fire & Marine Ins. Co. v. Mony 
Reinsurance Corp. Motion of appellant to dismiss appeal 
sustained; appeal dismissed.  

No. 86-529: Mason v. Bradsby. Stipulation allowed; case 
reversed and remanded to the district court for a new trial.  

No. 86-533: Hilltop Feed Service, Inc. v. Dinklage.  
Stipulation allowed; appeal dismissed.  

No. 86-553: State v. Kinser. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-556: State v. Orange. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. 86-561: State v. Patocka. Judgment affirmed; see Rule

xxxiii
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7A.  
No. 86-564: State v. Welsh. Court finds appeal wholly 

frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-565: State v. Williams. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-571: Dreeszen v. Dreeszen. Affirmed as modified by 
order of the court.  

No. 86-573: State v. Broadstone. Stipulation allowed; appeal 
dismissed.  

No. 86-575: Kotschwar v. Burlington Northern Railroad Co.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. 86-578: State v. Whitcomb. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 86-583: State v. Garza. Judgment affirmed; see Rule 
7A.  

No. 86-585: Moores v. Moores. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 86-593: Anderson v. Reeves. Motion of appellant to 
dismiss appeal sustained; appeal dismissed without prejudice at 
cost of appellant.  

No. 86-596: McMurtry v. McMurtry. Affirmed as modified 
by order of the court.  

No. 86-597: Ford v. Union Pacific Railroad Co. Stipulation 
allowed; appeal dismissed with prejudice.  

No. 86-599: State v. Dale. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. 86-604: State v. Hirsch. Stipulation allowed; appeal 
dismissed.  

No. 86-605: State v. Brown. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-607: Holz v. Holz. Affirmed as modified by order of 
the court.

xxxiv
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No. 86-609: Copas v. Copas. Motion of appellant to dismiss 

appeal with prejudice as per the terms of stipulation is 

sustained.  
No. 86-617: State v. Harbour. Court finds appeal wholly 

frivolous. Motion of court-appointed counsel for leave to 

withdraw appearance sustained; judgment affirmed; see Rule 

3B.  
No. 86-618: American National Bank v. McMartin.  

Stipulation allowed; appeal dismissed with prejudice.  

No. 86-621: State v. Retman. Motion of appellant to dismiss 

appeal sustained; appeal dismissed.  
No. 86-629: In re Interest of Tyler. Motion of appellant to 

dismiss appeal sustained; appeal dismissed.  
No. 86-642: State v. Headley. Court finds appeal wholly 

frivolous. Motion of court-appointed counsel for leave to 

withdraw appearance sustained; judgment affirmed; see Rule 

3B.  
No. 86-652: Coffman v. Coffman. Stipulation allowed; 

appeal dismissed at cost of appellant.  
No. 86-653: Foley v. Heine. Stipulation of settlement 

approved; affirmed as modified by order of the court.  

No. 86-681: State v. Strom. Motion of appellant to dismiss 

appeal sustained; appeal dismissed without prejudice.  

No. 86-704: State v. McGregor. Motion of appellant to 

dismiss appeal sustained; appeal dismissed.  
No. 86-705: State v. Wehrle. Stipulation allowed; appeal 

dismissed.

xxxy





CASES DETERMINED

IN THE 

SUPREME COURT OF NEBRASKA 

DON E BROWN AND EILEEN BROWN, APPELLEES, v. ALRON, INC., A 

NEBRASKA CORPORATION, APPELLEE, AND RONALD A.  
HENNINGSEN, AN INDIVIDUAL, APPELLANT.  

388 N.W.2d 67 

Filed June 6, 1986. No. 84-901.  

1. Contracts: Breach of Contract. Generally, a party who has failed or refused to 

perform the terms and conditions imposed upon him by a contract, or has not 

been ready, willing, and able to perform the same, cannot recover for a breach 

thereof by the other party.  
2. Contracts: Substantial Performance. Substantial performance is shown when 

the following circumstances are established by the evidence: (1) The party made 

an honest endeavor in good faith to perform his part of the contract. (2) The 

results of the endeavor are beneficial to the other party. (3) Such benefits are 

retained by the other party. If any one of the circumstances is not established, the 

performance is not substantial, and the party had no right of recovery. The other 

party should receive at least approximately what he bargained for.  

3. Contracts: Breach of Contract. As a general rule, a condition is excused if the 

occurrence of the condition is prevented by the party whose performance is 

dependent upon the condition. That person must put forth a good faith effort to 

obtain the condition. Additionally, if a promisor prevents or hinders the 

occurrence of a condition precedent, the condition is excused.  

4. Corporations. In equity, the corporate entity may be disregarded and held to be 

the mere alter ego of a shareholder or shareholders in various circumstances 

where necessary to prevent fraud or other injustice. Some of the factors which 

are relevant in determining to disregard the corporate entity are: (1) Grossly 

inadequate capitalization; (2) Insolvency of the debtor corporation at the time 

the debt is incurred; (3) Diversion by the shareholder or shareholders of 

corporate funds or assets to their own or other improper uses; and (4) The fact 

that the corporation is a mere facade for the personal dealings of the shareholder 

and that the operations of the corporation are carried on by the shareholder in 

disregard of the corporate entity.  
5. Equity: Courts: Actions: Parties: Estoppel: Words and Phrases. Whenever a 

party, who, as actor, seeks to set the judicial machinery in motion and obtain 

some remedy, has violated conscience, or good faith, or other equitable 

principle, in his prior conduct, then the doors of the court will be shut against 

him in limine; the court will refuse to interfere on his behalf, to acknowledge his 

(1)
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right, or to award him any remedy. The conduct which forms a basis for a 
finding that a party has "unclean hands" must be willful in nature. The maxim 
refers to willful misconduct rather than merely negligent misconduct. The 
improper conduct which falls within the maxim must involve intention as 
opposed to an inadvertent act or a misapprehension of legal rights.  

Appeal from the District Court for Douglas County: DARVID 
D. QuisT, Judge. Affirmed.  

James P. Fitzgerald of McGrath, North, O'Malley & Kratz, 
PC., for appellant.  

Thomas J. Culhane of Erickson & Sederstrom, P.C., for 
appellees Brown.  

KRIVOSHA, C.J., WHITE, and HASTINGS, JJ., and CAMp, D.J., 
and COLWELL, D.J., Retired.  

HASTINGS, J.  
Defendant Ronald A. Henningsen appeals a judgment of the 

district court for Douglas County holding him liable for breach 
of a contract to purchase a business from the plaintiffs and 
awarding damages against him in the amount of $73,581.67.  

Don E Brown, one of the plaintiffs, was a stockholder and 
officer of Advanced Business Equipment and Systems, Inc.  
(ABES), a Nebraska corporation. Brown ran the corporation, 
which specialized in sales of office equipment, filing systems, 
and supplies. In the spring of 1978 Brown discussed with Al 
Henningsen, the defendant's father, his intention to sell ABES.  
The Henningsens were owners of the Record Printing Co., 
which published the Daily Record, a legal newspaper in 
Douglas County, as well as owners of several other companies.  

Negotiations for the sale of ABES included Al's son, Ronald, 
and were concluded in August of 1978. The agreement called 
for the sale of the stock in the company to Record Printing Co.  
for $85,000, plus a loan guarantee from purchaser to seller in 
the amount of $20,000. The parties also agreed that Brown 
would continue to represent ABES for a period of 3 years and 
would train the purchaser's personnel in marketing and 
installing the products. The contract was signed August 18, 
1978, by Brown and by Ronald A. Henningsen as president of 
Record Printing Co.

2
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Shortly thereafter, the parties agreed to restructure the sale 

of ABES, using Alron, Inc., a stock holding company owned 

by the Henningsen family, as the purchaser, and reducing the 
purchase price to $77,699. This second agreement also 

contained the $20,000 loan guarantee and Brown's 

commitment to continue his association with ABES. It was 

signed by both Brown and his wife as sellers and by Ronald A.  

Henningsen as president of Alron.  
On October 2 of that year Brown turned over the physical 

possession and financial records of ABES, pursuant to the sales 

agreement. Several days before he relinquished control, Brown 

wrote a check to himself on the ABES account for $10,142.51.  

This will be discussed later on. Thereafter, Brown continued his 

representation of the company and consulted with sales 

personnel.  
In the spring of 1979 Ron asked Brown if he would take over 

the management of the company, and due to his friendship with 
Al and the fact that the business was going downhill, Brown 

accepted. Brown experienced numerous difficulties relating to 

the finances of the company. Manufacturers were refusing to 
deliver products due to the failure of the company to make 

payments. Brown had no, control over the finances, as the 

comptroller of the Henningsen-owned Record enterprises 

handled all money matters.  
The failure to satisfy manufacturers led to late deliveries and 

dissatisfied customers when promised merchandise could not 

be delivered. Brown even went so far as to use his own funds to 

get releases from manufacturers. Business declined steadily, 
and in March of 1980 Brown quit because he "couldn't take the 

stress and the problems," and "because the situation was so bad 

there was nothing to manage, just problems." 
No further payments were made pursuant to the contract, 

and Brown brought suit against Alron and Ronald A.  
Henningsen for breach of contract. The trial court ruled that 

the purchasing corporation, Alron, was at all times grossly 

undercapitalized and, inter alia, was a mere facade for the 

personal dealings of Ron. The court held for the Browns and 

found a balance due on the loan of $20,000, with credit given 

for $10,627.83 for income tax refunds improperly retained by
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Brown, and that $48,999.93 was still owing under the purchase 
agreement. Judgment was entered on behalf of the Browns for 
$73,581.67, which amount included interest. From this ruling 
the defendant Ronald A. Henningsen appeals, and Alron, Inc., 
having been adjudged bankrupt, has not appealed.  

Appellant Henningsen asserts as error the trial court's (1) 
failure to find that Brown breached the contract first, (2) 
finding that Alron was the alter ego of the appellant, (3) 
granting of equitable relief when Brown had unclean hands, 
and (4) failure to find that Brown misappropriated $10,142.51.  
We affirm.  

Henningsen argues that Brown breached the contract first by 
ending his association with ABES in violation of the provision 
which required him to represent the company and train 
employees for 3 years. The monthly purchase payments were 
made until Brown quit the company. The law of Nebraska is 
clear that "[g]enerally, a party who has failed or refused to 
perform the terms and conditions imposed upon him by a 
contract, or has not been ready, willing, and able to perform the 
same, cannot recover for a breach thereof by the other party." 
Tibbs v. Fisher, 208 Neb. 306, 308, 303 N.W.2d 293, 295 (1981).  

While Henningsen's argument correctly states the law, it fails 
to recognize the purchaser's own culpability which resulted in 
Brown's decision to quit. ABES, as handled by new 
management, repeatedly and continuously failed to meet its 
financial obligations. Brown had trouble in obtaining his 
commission fees and in getting financial information of any 
sort from the company's fiscal officer. The company did not 
make timely payments to the manufacturers it dealt with, which 
resulted in the inability of sales personnel to deliver products on 
time and in customer dissatisfaction. ABES, through its 
officers, refused to respond to inquiries and essentially left 
Brown to deal with the confusion that resulted.  

On the other hand, the record reflects that Brown made 
every attempt to fulfill his part of the bargain. He sent 
employees to training seminars, consulted with them, took 
them to customer accounts, worked on proposals, and 
recommended specializations. He continued to act as a 
salesman and even took over management responsibilities when

4
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Henningsen asked him to. He tried to deal with customer 
complaints and disgruntled sales personnel as well as unpaid 
manufacturers. Promises of financing that never materialized 
resulted in the complete deterioration of the company. Under 
these conditions Brown continued to work for approximately 
18 months.  

Substantial performance is shown when the following 
circumstances are established by the evidence: (1) The 
party made an honest endeavor in good faith to perform 
his part of the contract. (2) The results of the endeavor are 
beneficial to the other party. (3) Such benefits are retained 
by the other party. If any one of the circumstances is not 
established, the performance is not substantial, and the 
party had no right of recovery. The other party should 
receive at least approximately what he bargained for..  

Alliance Tractor & Implement Co. v. Lukens Tool & Die Co., 
.194 Neb. 473, 476-77, 233 N.W.2d 299, 301 (1975).  

The evidence is clear that for the 18 months Brown continued 
with ABES, he in good faith performed his obligations under 
the contract, that his performance was beneficial to the 
company, and that such benefits were retained by its ownership.  
The remaining question is whether his disassociation with the 
company after 18 months resulted in his failure to substantially 
perform.  

As a general rule, a condition is excused if the occurrence 
of the condition is prevented by the party whose 
performance is dependent upon the condition. That 
person must put forth a good faith effort to obtain the 
condition. . . . Additionally, if a promisor prevents or 
hinders the occurrence of a condition precedent, the 
condition is excused.  

(Citations omitted.) Bellevue College v. Greater Omaha Realty 
Co., 217 Neb. 183, 187, 348 N.W.2d 837, 840 (1984).  

Brown's performance of his obligations under the contract 
was substantially hindered and obstructed by the financial 
maneuverings of ABES' new ownership. Brown in good faith 
worked for the company until financial mismanagement, over 
which he had no control, ran the company into the ground and 
"there was nothing to manage, just problems." We conclude
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that Brown substantially performed under the contract, and his 
failure to continue performance was excused due to 
Henningsen's and Alron's intervention.  

Second, Henningsen complains that the trial court erred in 
finding that Alron was merely his alter ego.  

A corporation is a legal entity complete and separate 
from its shareholders and officers. . . . Generally, the 
shareholders of a corporation are not liable for its debts or 
other obligations. . . . In equity, the corporate entity may 
be disregarded and held to be the mere alter ego of a 
shareholder or shareholders in various circumstances 
where necessary to prevent fraud or other injustice....  

Some of the factors which are relevant in determining 
to disregard the corporate entity are: (1) Grossly 
inadequate capitalization; (2) Insolvency of the debtor 
corporation at the time the debt is incurred; (3) Diversion 
by the shareholder or shareholders of corporate funds or 
assets to their own or other improper uses; and (4) The fact 
that the corporation is a mere facade for the personal 
dealings of the shareholder and that the operations of the 
corporation are carried on by the shareholder in disregard 
of the corporate entity.  

Slusarski v. American Confinement Sys., 218 Neb. 576, 578, 
357 N.W.2d 450, 452-53 (1984).  

In deciding to disregard Alron's corporate entity, the trial 
court made the following finding of facts: 

[T]hat the capitalization of Alron, Inc. was and remained 
grossly inadequate; that Alron, Inc. was incorporated on 
April 30, 1975 but was actually dissolved in August of 
1976 for non-payment of taxes and was not revived until 
the certificate of revival was issued in January, 1981; 
Alron, Inc. had not been capitalized as of the date of the 
agreement herein, August 18, 1978, and, in fact, issued its 
first shares of stock on January 7, 1981 at which time it 
issued 100 shares of stock at $1.00 per share; this Court 
further finds that Alron, Inc. did not file tax returns until 
1981; that its first checking account was opened April 26, 
1979 with a zero balance, no deposits were ever made 
therein, and the account was closed for inactivity on

6
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August 9, 1979, that no regular corporate meetings were 
held nor were corporate minutes kept prior to December, 
1980.  

Furthermore, money from Advanced Business 
Systems, Inc. in the amount of $1,000.00 per month was 
paid to defendant, Ronald A. Henningsen although he 
testified that he considered himself an investor; that other 
monies from Advanced Business Systems, Inc. were taken 
from its operations to pay the obligations of other 
companies in which the defendant, Ronald A.  
Henningsen, had an interest during the time the 
corporation was in a state of dissolution. The Court finds 
the subject agreement was entered into by the defendant 
corporation at the time the corporation was dissolved and 
the Court finds that the defendant had knowledge of the 
dissolution and ample opportunity to correct the matter, 
that the corporation was a mere facade for the personal 
dealings of the defendant and that the operations of the 
corporation were carried on by him in disregard of the 
corporate entity and to the prejudice of the plaintiff as a 
creditor.  

The findings of the trial court are amply supported by the 
record, and the court's ruling disregarding the corporate entity 
was in all respects correct.  

Henningsen's third argument is that Brown should be denied 
equitable relief because he did not come before the court with 
clean hands. Henningsen complains that Brown acted unfairly 
in two regards: (1) He quit without notice when he had 
contracted to work for an additional 18 months; and (2) He 
improperly took funds from ABES without authorization.  

" 'Whenever a party, who, as actor, seeks to set the 
judicial machinery in motion and obtain some remedy, has 
violated conscience, or good faith, or other equitable 
principle, in his prior conduct, then the doors of the court 
will be shut against him in limine; the court will refuse to 
interfere on his behalf, to acknowledge his right, or to 
award him any remedy.' " 

The conduct which forms a basis for a finding that a 
party has "unclean hands" must be willful in nature. "The
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maxim refers to willful misconduct rather than merely 
negligent misconduct. The improper conduct which falls 
within the maxim must involve intention as opposed to an 
inadvertent act or a misapprehension of legal rights." 

(Citations omitted.) Voichoskie v. Voichoskie, 215 Neb. 775, 
777, 340 N.W.2d 442, 444 (1983).  

Henningsen's contention that Brown's failure to stay with the 
company was inequitable is without merit. As discussed 
previously, Brown's actions were precipitated by the 
mismanagement of ABES, and consequently those actions were 
justified.  

The record does reflect that Brown appropriated tax refund 
checks in the amount of $10,627.83. The evidence also shows 
that Brown thought he was entitled to the money because he 
owned the company during the relevant tax years. His conduct 
demonstrates a misapprehension of legal rights, not the sort of 
willful misconduct contemplated by the "clean hands 
doctrine." Any inequity was adequately addressed by giving 
credit for the amount in the judgment.  

Henningsen also complains that the check Brown wrote to 
himself, in the amount of $10,142.51, after the signing of the 
purchase agreement but before the closing of the sale, 
constituted improper conduct. Henningsen makes no showing 
of impropriety in this regard. The company was still owned by 
the Browns and there is nothing to indicate that the funds were 
not properly withdrawn. As Henningsen alleged the 
impropriety, it was his burden to make a showing of such.  
Failing to do so, the Browns are found to have been entitled to 
the equitable relief they requested.  

The final assignment of error concerned Brown's 
appropriation of ABES funds prior to closing. Having 
addressed this issue and finding no misconduct, the trial court 
correctly determined that Henningsen was not entitled to a 
credit in the amount of $10,142.51.  

The decision of the trial court is in all respects affirmed.  
AFFIRMED.

8
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AL FRANCKOWIAK, PERSONAL REPRESENTATIVE OF THE ESTATE 

OF ANDREw FRANCKOWIAK, DECEASED, APPELLEE, V. TRAVIS 

NELSON, APPELLEE, AND R. C.K. DISTRIBUTING, INC., A 

NEBRASKA CORPORATION, APPELLANT.  

387 N.W.2d 707 

Filed June 6, 1986. No. 84-974.  

Courts: Jurisdiction: Bankruptcy. Neither this court nor any court of the State of 

Nebraska has jurisdiction over federal bankruptcy proceedings.  

Appeal from the District Court for Dodge County: MARK J.  

FUHRMAN, Judge. Affirmed.  

Neil W. Schilke of Sidner, Svoboda, Schilke, Wiseman, 
Thomsen & Holtorf, for appellant.  

Don J. Sixta of Krafka & Sixta, for appellee Franckowiak.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

HASTINGS, J.  
The defendant R.C.K. Distributing Co., Inc., appeals from 

a judgment entered in favor of Al Franckowiak, personal 
representative of the estate of Andrew Franckowiak, deceased, 
resulting from an action brought to collect on an account 
receivable. We affirm.  

Although this began as a simple lawsuit to collect for the sale 
of aluminum cans by the plaintiff's decedent to the defendant 
during October and November of 1982, the defendant, perhaps 
with some justification, has overly complicated it with 
allegations relating to Andrew Franckowiak's earlier 
bankruptcy. By way of defense, defendant states that the 
bankrupt decedent wrongfully accepted payments made by 
R.C.K. which were properly owing to the bankrupt estate for 
purchases made prior to the termination of the bankruptcy 
proceedings. As such, the defendant argues that those 
payments should be reallocated and credited against debts 
incurred by R.C.K. after the bankruptcy estate was closed.  

Beginning in November of 1981, Andrew Franckowiak and 
R.C.K. began a course of dealing by which Franckowiak would 
collect and load, on an Alcoa-owned semitrailer, discarded
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aluminum cans which were eventually picked up by a CanPak 
employee and paid for, at an agreed-upon price per pound, by 
R.C.K. The record indicates that 52 such transactions took 
place during the existence of that business relationship which 
continued through at least November 11, 1982.  

On July 2, 1982, Franckowiak filed a petition in bankruptcy 
under chapter 7 of the Bankruptcy Act. His signed declaration 
revealed, among other things, that he held a contingent 
unliquidated claim for "[alluminum cans bought for Travis 
Nelson on load-to-load basis, and Nelson furnishes the money." 
He valued the claim at $300. As a matter of fact, the balance 
owed by the defendant as of July 2 was $12,312.20.  
Additionally, during the pendency of the bankruptcy until 
closing on October 12, 1982, R.C.K. picked up additional 
trailer loads of cans worth $33,148.36. Although there are some 
slight discrepancies, the record would support a conclusion that 
payments made by R.C.K. to Franckowiak during the 
pendency of the bankruptcy proceedings covered that balance 
and those purchases.  

R.C.K. was never notified of Franckowiak's bankruptcy 
until after Franckowiak was killed in an automobile accident 
and it was so informed by Franckowiak's attorney.  

After the bankruptcy estate was closed on October 12, 1982, 
until sometime in November of 1982, R.C.K. picked up seven 
loads of cans valued at $19,342.12, for which it only paid 
$3,000. It was on that basis that plaintiff demanded payment of 
$16,342.12, and the trial court entered judgment in that amount 
against R.C.K., but dismissed the petition as to defendant 
Travis Nelson. There is no dispute as to those facts which fully 
support the judgment of the trial court.  

Defendant's assignments of error essentially complain that 
the trial court failed to apply all payments made by R.C.K. to 
Franckowiak during the period of time he was in bankruptcy to 
indebtedness to become due him in the future; rather, defendant 
contends, he kept the payments himself, but applied them to the 
past accounts then in the legal possession of the trustee in 
bankruptcy, thus providing legal sanction to recovery by 
Franckowiak's representative of an obligation which properly 
passed to his creditors.

10
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Defendant also argues that because those obligations were 

not properly discharged in bankruptcy because of 

Franckowiak's fraud, R.C.K. is liable to pay them a second 

time if the bankruptcy estate was reopened. In the first place 

R.C.K.'s fear is unfounded in light of 11 U.S.C. § 542(c) (1982), 
which provides: 

[An entity that has neither actual notice nor actual 

knowledge of the commencement of the case concerning 

the debtor may transfer property of the estate, or pay a 

debt owing to the debtor, in good faith and other than in 

the manner specified in subsection (d) of this section, to an 

entity other than the trustee, with the same effect as to the 

entity making such transfer or payment as if the case 

under this title concerning the debtor had not been 

commenced.  
(Codifying Bank of Marin v. England, 385 U.S. 99, 87 S. Ct.  
274, 17 L. Ed. 2d 197 (1966).) 

Secondly, R.C.K. insists that the estate of Andrew 

Franckowiak has been unjustly enriched by not having certain 

payments made by R.C.K. passed on to the bankrupt's 
creditors. This situation could be rectified only if the payments 

improperly received by Franckowiak during the pendency of 

the bankruptcy proceedings could be remitted to the trustee for 

distribution among the bankruptcy creditors. However, this 

court has no jurisdiction to reopen the bankruptcy estate. U.S.  

Const. art. III; 28 U.S.C. § 1334 (1982).  
As previously stated, this case simply involves the purchase 

of $19,342.12 worth of cans by R.C.K. after October 12, 1982, 

and payment during the same period of time of only $3,000.  

The judgment of the trial court in the amount of $16,342.12 

was correct and is affirmed.  
Plaintiff argues on appeal that he should be entitled to 

prejudgment interest. The problem with that contention, 

however, is that plaintiff failed to cross-appeal, and we may not 

now consider his claim.  
AFFIRMED.
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IN RE ESTATE OF EARL S. PRICE, DECEASED.  
ROBERT L. CURTIS AND HAZEL DOLORES CURTIS, APPELLANTS, V.  

DEVONA E. PRICE, APPELLEE.  

388 N.W.2d 72 

Filed June 6, 1986. No. 85-007.  

1. Wills. An action to probate a will is one at law.  
2. Wills: Undue Influence: Proof. In an action to probate a will, undue influence is 

to be proved by a preponderance of the evidence.  
3. Undue Influence: Evidence: Proof. A party seeking to prove the exercise of 

undue influence is entitled to an evaluation of all the circumstances proved, 
together with all the reasonable inferences to be drawn therefrom; but if all the 
evidence is circumstantial and the inferences to be drawn therefrom are as 
equally consistent with the hypothesis that undue influence was not exercised as 
they are with the hypothesis that such influence was exercised, the burden of 
proving the exercise of undue influence by a preponderance of the evidence has 
not been met.  

4. Directed Verdict. Upon a motion for a directed verdict, the moving party is 
deemed to have admitted as true all the material and relevant evidence admitted 
which is favorable to the party against whom the motion is directed, and the 
party against whom the motion is directed is entitled to the benefit of all proper 
inferences which can reasonably be deduced therefrom.  

5. Wills: Undue Influence: Words and Phrases. Undue influence sufficient to 
defeat a will is such manipulation as destroys the free agency of the testator and 
substitutes another's purpose for that of the testator.  

6. Wills: Undue Influence: Proof. The elements which must be proved in order to 
vitiate a will on the ground of undue influence are that (1) the testator was 
subject to undue influence, (2) there was an opportunity to exercise such 
influence, (3) there was a disposition to exercise such influence, and (4) the result 
was clearly the effect of such influence.  

7. Wills: Undue Influence. In evaluating the evidence and the proper inferences to 
be drawn therefrom, it is not necessary to separate each fact supported by the 
evidence and allocate it under one or more of the four essential elements 
requisite to establish the exercise of undue influence; rather, the trier of fact is to 
view the entire evidence and rest the decision upon whether the evidence as a 
whole is of such a nature as to prove each of the elements.  

Appeal from the District Court for Box Butte County: 
ROBERT R. MORAN, Judge. Reversed and remanded with 
direction.  

Laurice M. Margheim, for appellants.  

Clark G. Nichols of Winner, Nichols, Douglas and Kelly, for 
appellee.
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KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

CAPORALE, J.  
Hazel Dolores Curtis and her husband, Robert L., appeal 

from the denial of probate to the last will executed by the 

deceased testator, Earl S. Price, the father of Dolores. Because 

of the terms of an earlier will, the appellee, Devona E. Price, the 

testator's daughter-in-law, thereby stands to inherit a certain 

160-acre parcel of land which the daughter and her husband 

would have inherited under the last will. The issues presented by 

the assignments of error of the daughter and her husband are 

(1) whether the trial court properly instructed the jury and (2) 

whether the evidence is such that the trial court should in any 

event have sustained the motion of the daughter and her 

husband to direct a verdict in their favor. We reverse and 

remand with the direction that judgment be entered admitting 

the last will of the testator to probate.  
THE EVIDENCE 

The testator died a widower on May 24, 1984, at 90 years of 

age, seized of various lands in Box Butte County. In a will 

executed May 20, 1981, he devised certain of those lands, 

including the 160-acre parcel in question, to his daughter-in-law 

and devised certain other lands to his daughter and her 

husband. In his last will, executed December 11, 1981, the 

testator devised the disputed 160-acre parcel to his daughter and 

her husband instead of to his daughter-in-law. The other 

provisions of that last will were the same as those of the earlier 

will.  
The parties stipulated that the testator was possessed of 

testamentary capacity when both wills were executed and that 

both wills were executed in the manner provided by law. The 

daughter-in-law contends, however, that the last will was the 

result of the undue influence exerted over the testator by his 

daughter and her husband. The parties also stipulated that if 

the last will was the product of undue influence, no objections 

would be lodged to the probate of the May will.  

The evidence reveals that the testator's daughter-in-law and 

his son, Harold, were married in 1948 and that they lived on
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land adjacent to the disputed 160 acres until the son's death in 
April 1981, after which time the daughter-in-law continued to 
live on that land. The evidence also establishes that both of 
testator's children and their spouses farmed the testator's lands, 
that the daughter-in-law continued to do so after the son's 
death, and that the testator had made inter vivos conveyances 
of some of his land holdings to both of his children and their 
respective spouses.  

In June 1978 the son asked the testator to sign a mortgage on 
some land, which the testator did. Thereafter, the testator 
became unhappy about the amount of debt his son was 
incurring and the fact that he had not been told about the 
indebtedness. The testator also became concerned about his 
liability on the mortgage he had signed but was advised by his 
then attorney that he had no personal liability on the mortgage 
note, advice which was later confirmed by another attorney.  

In the fall of 1978 the testator had a leg amputated. At that 
time his daughter and her husband moved in with him and took 
care of the testator until after Christmas of that year, when he 
entered a hospital. After leaving the hospital, he went to a 
convalescent center, where he stayed until 1982, and then 
moved to a nursing home, where he remained until his death.  

Since the testator was unable to drive and to get around very 
well after he lost his leg, his daughter continued to run errands 
for him and to transport him. She had authority to write checks 
on the testator's account in order to help him take care of his 
bills, which she went over with him on a monthly basis. The 
testator was kept informed of all the deposits made to his 
account, and his daughter and her husband helped the testator 
with his business affairs.when asked. The testator trusted and 
relied upon the information the daughter's husband gave him.  

On the 4th of July following his son's death, the testator was 
driven by his daughter and her husband around the farm the 
daughter-in-law was leasing from the testator. Thereafter, the 
testator berated his daughter-in-law for the condition of the 
farm, which, according to the daughter-in-law's son, was not in 
bad condition. Nonetheless, according to the daughter-in-law, 
her relationship with the testator deteriorated after that 
incident.
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According to the daughter-in-law, the daughter would not 
allow the testator to accompany the daughter-in-law and her 
children to his son's funeral; rather, the daughter and her 
husband took him. The testator refused to attend his son's 
funeral service, electing to remain in his daughter's car instead.  

At some point the testator came to believe that he had not 
received all of his landlord's share of the wheat from the 1980 
crop harvested by his son. According to the daughter-in-law, 
the testator's share of the wheat had been moved for storage so 
that it would not be commingled with his son's. She thought 
that although the testator seemed relatively satisfied with that 
explanation, he never really fully understood the situation, as 
he continued to question the matter from time to time.  

In the fall of 1981 the testator was brought to the 
daughter-in-law's farm by his daughter and her husband, at 
which time the testator demanded some lumber about which the 
daughter-in-law had no knowledge.  

The attorney who represented the testator until he began to 
represent the daughter-in-law in the handling of her husband's 
estate, and who initially advised the testator concerning the lack 
of personal liability on the mortgage note, was of the opinion 
the testator could have been susceptible to undue influence. He 
based that notion on the fact that the testator questioned him 
and was confused about conveyances he had made several years 
in the past. Further, in 1981, while the testator expressed 
concern over his son's finances, he at the same time cut back the 
amount of land he allowed the son to farm. This action 
appeared inconsistent to the attorney. This attorney also 
testified that the testator told him his daughter had expressed 
the thought that the attorney might have a conflict of interest in 
representing both the testator and his deceased son's estate, but 
the daughter denied doing so.  

The daughter testified she did not give her father advice, as 
she respected the fact that he knew what he wanted and how he 
wanted to go about things. She did not feel giving her father 
advice would "have done me any good." 

The attorney the testator consulted after the death of the son, 
and who confirmed the first attorney's advice concerning the 
lack of personal liability on the mortgage note, testified that the
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testator was an independent thinker with a sharp mind who 
would listen to what others had to say but who made up his own 
mind. The testator was, in this attorney's opinion, determined 
and clearheaded and knew what he was doing. Although his 
daughter and her husband took the testator to the attorney's 
office, it was the testator who supplied the information. This 
attorney's records reflected, however, that he had talked with 
the testator's daughter and her husband from time to time in the 
course of preparing wills for the testator, which, according to 
the son-in-law, was for the purpose of providing legal 
descriptions. This attorney did no legal work for the daughter 
or her husband and consulted privately with the testator. While 
the daughter's husband took the testator to the lawyer's office 
to execute the last will, he waited in the anteroom and was not 
present at its execution. It was the daughter who, without 
reading it, put the sealed last will in the testator's safe-deposit 
box.  

The testator had told both his first attorney and his 
accountant he feared that if he were to leave the disputed 
160-acre parcel to his daughter-in-law, she would lose it because 
of her indebtedness and that the land would thereby pass out of 
the family.  

The physician who cared for the testator over a period of 30 
years and saw him approximately once a month from 1977 to 
his death said the testator's mental condition was always sound 
and that the testator was mentally alert.  

THE JURY INSTRUCTIONS 
Because they bear on the evaluation of the evidence, we 

address the complaints of the daughter and her husband 
concerning the instructions to the jury relating to the quantum 
of evidence required to prove the exercise of undue influence of 
such a character as to vitiate a will and the role of circumstantial 
evidence in satisfying that requirement.  

Standard of Proof 
The daughter and her husband first complain that the trial 

court instructed the jury that such undue influence must be 
proved by a preponderance of the evidence rather than by clear 
and convincing evidence.  

A review of our cases reveals that, in the main, we have stated
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that undue influence such as to vitiate a will must be proved by a 
preponderance of the evidence. Spinar v. Wall, 191 Neb. 395, 
215 N.W.2d 98 (1974); Cook v. Ketchmark, 174 Neb. 222, 117 
N.W.2d 375 (1962); Benge v. Sutton, 169 Neb. 769, 100 N.W.2d 
857 (1960); Buchanan v. Zorn, 169 Neb. 396, 99 N.W.2d 773 
(1959); Reynolds v. Knott, 164 Neb. 365, 82 N.W.2d 568 (1957); 
In re Estate of Fehrenkamp, 154 Neb. 488, 48 N.W.2d 421 
(1951); In re Estate of Thompson, 153 Neb. 375, 44 N.W.2d 814 
(1950); In re Estate ofFarr, 150 Neb. 67, 33 N.W.2d 454 (1948), 
on rehearing 150 Neb. 615, 35 N.W.2d 489 (1949). We have, 
however, on at least one occasion aberrantly said that such 
proof must be by clear and convincing evidence. In re Estate of 
Massie, 218 Neb. 103, 353 N.W.2d 735 (1984).  

On the other hand, as the daughter and her husband point 
out, when concerned with conveyances of real estate, we have 
generally said that undue influence must be proved by clear and 
convincing or clear and satisfactory evidence. Bishop v.  
Hotovy, 222 Neb. 623, 385 N.W.2d 901 (1986); Craig v. Kile, 
213 Neb. 340,329 N.W.2d 340 (1983); McDonald v. McDonald, 
207 Neb. 217, 298 N.W.2d 136 (1980); Biggerstaff v. Ostrand, 
199 Neb. 808, 261 N.W.2d 750 (1978); Rule v. Roth, 199 Neb.  
746, 261 N.W.2d 370 (1978); Golgert v. Smidt, 197 Neb. 667, 
250 N.W.2d 628 (1977); Guill v. Wolpert, 191 Neb. 805, 218 
N.W.2d 224 (1974); Eggert v. Schroeder, 158 Neb. 65, 62 
N.W.2d 266 (1954); Gidley v. Gidley, 130 Neb. 419, 265 N.W.  
245 (1936). Again, however, we have on at least one occasion 
departed from that language and improvidently stated the 
requirement to be proof by a preponderance of the evidence.  
Gaeth v. Newman, 188 Neb. 756, 199 N.W.2d 396 (1972).  

The daughter and her husband argue that a will is entitled to 
no less respect than is a document conveying real estate and that 
the quantum of proof to establish undue influence should be by 
clear and convincing evidence in either instance.  

The reason for the different treatment rests, however, not on 
the nature of the instruments involved, both of which are of 
equal dignity, but in the nature of the causes of action involved.  

The probate of a will is an action at law, see In re Estate of 
Schoch, 209 Neb. 812, 311 N.W.2d 903 (1981), whereas an 
action to set aside a conveyance of real estate because of undue
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influence is one in equity, Craig v. Kile, supra.  
Undue influence is not dissimilar to fraud. See, Bishop v.  

Hotovy, supra, In re Estate of Saathoff. Saathoff v. Saathoff, 
206 Neb. 793, 295 N.W.2d 290(1980), and In re Estate ofKleeb, 
211 Neb. 763, 320 N.W.2d 459 (1982), wherein we stated that 
the undue influence which will void a gift is a fraudulent 
influence. See, also, Eggert v. Schroeder, supra, which defines 
the undue influence which will avoid a deed to be an unlawful 
or fraudulent influence. Historically, we have required fraud to 
be proved in equity cases by clear and convincing or clear and 
satisfactory evidence, but by a preponderance of the evidence in 
law actions. Tobin v. Flynn & Larsen Implement Co., 220 Neb.  
259, 369 N.W.2d 96 (1985).  

Thus, we conclude that in an action to probate a will, undue 
influence is to be proved by a preponderance of the evidence. To 
the extent In re Estate of Massie, supra, states otherwise, it is 
disapproved.  

Role of Circumstantial Evidence 
The daughter and her husband next contend the jury should 

have been instructed, as they requested, that circumstantial 
evidence which is consistent with any hypothesis other than that 
the will was the result of undue influence, standing alone, is 
insufficient to vitiate a will.  

This contention was rejected in In re Estate of Farr, supra.  
Therein, the proponent of the will requested an instruction, the 
relevant portions of which read: 

"You are further instructed that if you can reasonably 
draw contrary or opposing inferences from the facts as 
you find them on the evidence, one inference which might 
lead to a supposition of undue influence and a contrary 
inference that no undue influence was exerted by Clifford 
Farr, your verdict should be in favor of the proponent 

150 Neb. at 620, 35 N.W.2d at 492.  
Recognizing that the law recited in the requested instruction 

was in accord with its prior decisions, the Farr court 
nonetheless determined the trial court had not erred in refusing 
the tendered instruction and overruled its prior decisions to the 
contrary. In doing so the court reasoned:

18
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To hold that a hypothesis or inference that there was no 
undue influence is sufficient to defeat a contest of a will on 
the ground of undue influence would be to deny to a 
contestant the right to have his evidence weighed in its own 
light and in the light of reasonable inferences to be drawn 
from it.  

This ought not to be true especially in the light of what 
usually confronts the court in a case of this kind as pointed 
out in In re Estate of Noren, supra, as follows: "Undue 
influence * * * is usually surrounded by all possible 
secrecy. It is almost always difficult to prove by direct and 
positive proof. It is largely a matter of inferences from 
facts and circumstances surrounding the testator, his life, 
character, and mental condition, as shown by the 
evidence, and the opportunity afforded designing persons 
for the exercise of improper control." 

150 Neb. at 622-23, 35 N.W.2d at 493-94.  
However, in Gaeth v. Newman, 188 Neb. 756, 764, 199 

N.W.2d 396, 402 (1972), an action to set aside a deed because of 
undue influence, we said: 

While circumstantial evidence may be sufficient, the 
circumstances must not be equally consistent with some 
other rational theory deducible from the facts proved. ...  

In order to establish undue influence invalidating a deed, 
there must be proof that the circumstances of its execution 
were inconsistent with any hypothesis but undue 
influence, which must be proved in connection with the 
conveyance in suit, and not with other things.  

A recent pronouncement on the role of circumstantial 
evidence in civil cases appears in Anderson v. Farm Bureau Ins.  
Co., 219 Neb. 1, 360 N.W.2d 488 (1985), a suit on a policy of 
insurance. We said therein: 

[C]ircumstantial evidence is not sufficient to sustain a 
verdict depending solely thereon for support, unless the 
circumstances proved by the evidence are of such nature 
and so related to each other that the conclusion reached by 
the jury is the only one that can fairly and reasonably be 
drawn therefrom.  

Id. at 4-5, 360 N.W.2d at 491.
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This pronouncement is consistent with a long line of earlier 
decisions. Fritz v. Marten, 193 Neb. 83, 225 N.W.2d 418 (1975) 
(negligence action); Wilgro, Inc. v. Vowers & Burback, 190 
Neb. 369, 208 N.W.2d 698 (1973) (negligence action); Vietz v.  
Texaco, Inc., 189 Neb. 514, 203 N.W.2d 513 (1973) (negligence 
action); Haynes v. County of Custer, 186 Neb. 740, 186 N.W.2d 
483 (1971) (negligence action); Norcross v. Gingery, 181 Neb.  
783, 150 N.W.2d 919 (1967) (suit to establish interest in real 
estate, for partition, and for accounting); Popken v. Farmers 
Mutual Home Ins. Co., 180 Neb. 250, 142 N.W.2d 309 (1966) 
(suit on insurance policy); Mills v. Bauer, 180 Neb. 411, 143 
N.W.2d 270 (1966) (negligence action); Baer v. Schaap, 171 
Neb. 347, 106 N.W.2d 468 (1960), appeal dismissed 172 Neb.  
414, 109 N.W.2d 724 (1961) (negligence action); Shamblen v.  
Great Lakes PipeLine Co., 158 Neb. 752, 64 N.W.2d 728 (1954) 
(suit on contract). For more recent statements to the same 
effect, see ServiceMaster Indus. v. J.R.L. Enterprises, post p.  
39, 388 N.W.2d 83 (1986).  

It is obvious, therefore, that In re Estate of Farr, 150 Neb.  
67, 33 N.W.2d 454 (1948), on rehearing 150 Neb. 615, 35 
N.W.2d 489 (1949), does not view the role of circumstantial 
evidence in the same manner as do our other decisions in cases 
both at law and in equity.  

It is true, as In re Estate of Farr, supra, Andersen v.  
Andersen, 177 Neb. 374, 128 N.W.2d 843 (1964), and Cook v.  
Ketchmark, 174 Neb. 222, 117 N.W.2d 375 (1962), observe, 
that the exercise of undue influence is usually surrounded by all 
possible secrecy, rendering it difficult to prove. The fact that the 
exercise of undue influence is difficult to prove, however, does 
not mean that the party seeking to establish such influence has 
met his or her burden by proving circumstances from which it 
may be inferred equally that such took place or that such did 
not take place. Certainly, a party seeking to prove the exercise 
of undue influence is entitled to an evaluation of all the 
circumstances proved, together with all the reasonable 
inferences to be drawn therefrom, Andersen v. Andersen, 
supra, Cook v. Ketchmark, supra, and In re Estate of Farr, 
supra; but if all the evidence is circumstantial and the inferences 
to be drawn therefrom are as equally consistent with the
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hypothesis that undue influence was not exercised as they are 
with the hypothesis that such influence was exercised, the 
burden of proving the exercise of undue influence by a 
preponderance of the evidence has not been met. To the extent 
In re Estate of Farr, supra, is inconsistent with this holding, it is 
disapproved.  

EVALUATION OF THE EVIDENCE 
With that background we are in a position to evaluate the 

evidence. We begin our analysis of whether the motion for a 
directed verdict should have been sustained by recalling that 
upon such a motion, the moving party is deemed to have 
admitted as true all the material and relevant evidence admitted 
which is favorable to the party against whom the motion is 
directed and that the party against whom the motion is directed 
is entitled to the benefit of all proper inferences which can 
reasonably be deduced therefrom. Fuel Exploration, Inc. v.  
Novotny, 221 Neb. 17, 374 N.W.2d 838 (1985).  

We must also be mindful of the fact that not every exercise of 
influence will vitiate a will; it is the exercise of undue influence 
which does so. Undue influence sufficient to defeat a will is 
such manipulation as destroys the free agency of the testator 
and substitutes another's purpose for that of the testator. See, In 
re Estate of Kleeb, 211 Neb. 763, 320 N.W.2d 459 (1982); 
Andersen v. Andersen, supra. See, also, Bishop v. Hotovy, 222 
Neb. 623, 385 N.W.2d 901 (1986).  

The elements which must be proved in order to vitiate a will 
on the ground of undue influence are that (1) the testator was 
subject to undue influence, (2) there was an opportunity to 
exercise such influence, (3) there was a disposition to exercise 
such influence, and (4) the result was clearly the effect of such 
influence. Spinar v. Wall, 191 Neb. 395, 215 N.W.2d 98 (1974); 
Cook v. Ketchmark, supra.  

In evaluating the evidence and the proper inferences to be 
drawn therefrom, it is not necessary to separate each fact 
supported by the evidence and allocate it under one or more of 
the foregoing four essential elements requisite to establish the 
exercise of undue influence; rather, the trier of fact is to view the 
entire evidence and rest the decision upon whether the evidence 
as a whole is of such a nature as to prove each of the elements.
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Andersen v. Andersen, supra. That method of analysis reveals 
that the evidence is insufficient as a matter of law to warrant 
submission of the case to the jury.  

The evidence establishes without question that the daughter 
and her husband had the opportunity to exert undue influence 
upon the testator; they spent a great deal of time with him; they 
helped him with his affairs; and he trusted the daughter's 
husband.  

However, even accepting the first lawyer's testimony that the 
testator was confused about past conveyances as evidence that 
the latter was subject to such influence, there is no evidence as 
to the existence of the two remaining elements of undue 
influence.  

There is nothing of probative value from which it can be 
inferred that the daughter or her husband had a disposition to 
exert such influence. While the daughter-in-law points to the 
testator's July 4 and fall of 1981 visits to her, there is nothing to 
indicate who instigated these visits. Even if the daughter 
suggested the testator seek an attorney other than the one 
handling his son's estate, suggesting that one seek independent 
advice can hardly be said to be the exercise of undue influence.  
There is no suggestion that the daughter or her husband 
threatened to withhold affection or help if the testator did not 
change his will or that the daughter or her husband asked the 
testator to do any specific thing with his holdings.  

Neither is there anything of probative value from which it 
can be inferred that the disposition of the disputed 160-acre 
parcel is clearly the effect of undue influence. Indeed, the 
uncontradicted evidence is that the testator had a long-term 
concern about his daughter-in-law's finances. Moreover, the 
testator continued to express his concern that leaving the 
disputed 160-acre parcel to his daughter-in-law was tantamount 
to leaving it to her creditors.  

As the evidence was insufficient as a matter of law to permit 
the jury to find the existence of each and every element of 
undue influence, the trial court should have sustained the 
motion of the daughter and her husband for a directed verdict.  

DECISION 
We reverse the judgment of the trial court and remand for the
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entry of a judgment admitting the last will of the testator to 
probate.  

REVERSED AND REMANDED WITH DIRECTION.  

WHITE, J., participating on briefs.  
KRIVOSHA, C.J., concurring in the result.  
For reasons in part more particularly set out in my separate 

concurrence filed in Anderson v. Farm Bureau Ins. Co., 219 
Neb. 1, 360 N.W.2d 488 (1985), 1 concur in the result in this 

case. While I agree with the result reached by the majority, I do 
not agree with the majority's conclusion that: 

[C]ircumstantial evidence is not sufficient to sustain a 

verdict depending solely thereon for support, unless the 

circumstances proved by the evidence are of such nature 

and so related to each other that the conclusion reached by 
the jury is the only one that can fairly and reasonably be 
drawn therefrom.  

(Emphasis supplied.) I concede that there are cases to be found 

in Nebraska to support the statement made by the majority 
herein. I suggest, however, that there are cases to be found in 

Nebraska to support at least four different lines of authority.  
For a complete examination of the entire question, see Fenner, 
Circumstantial Evidence in Nebraska, 19 Creighton L. Rev.  
236 (1986).  

An examination of our previous decisions discloses that the 

rule that circumstantial evidence is not sufficient to sustain a 

verdict depending solely thereon for support, unless the 

circumstances proved by the evidence are of such nature and so 

related to each other that the conclusion reached by the jury is 

the only one that can fairly and reasonably be drawn therefrom, 
appears to have had its inception in the case of Blid v. Chicago 
& N. W R. Co., 89 Neb. 689, 131 N.W. 1027 (1911).  
Interestingly enough, Blid v. Chicago & N. W R. Co. was 

overruled in 1956 in the case of Davis v. Dennert, 162 Neb. 65, 

73, 75 N.W.2d 112, 118 (1956), wherein we said: 
"Negligence is a question of fact and may be proved by 

circumstantial evidence and physical facts. All that the law 

requires is that the facts and circumstances proved, 
together with the inferences that may be properly drawn 
therefrom, shall indicate with reasonable certainty the
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negligent act charged." 
We then said in Davis v. Dennert, supra at 74-75, 75 N.W.2d 

at 119, quoting from Duncan v. Fort Dodge G. & E. Co., 193 
Iowa 1127, 188 N.W. 865 (1922): 

"Appellant makes the point that, to sustain plaintiff's 
charge of negligence by circumstantial evidence, the 
circumstances shown must be such as are wholly 
inconsistent with any other reasonable theory of the death 
of the deceased. It may be admitted that cases are to be 
found, and possibly some of our own, in which the rule is 
stated as quoted by counsel. It is, nevertheless, a 
misleading statement, as applied to disputed facts in a civil 
action. In its broadest sense, it has no proper application 
except in criminal cases where the evidence relied upon to 
establish the alleged crime is purely circumstantial." 

We then went on in Davis, supra at 75, 75 N.W2d at 119, to 
say: 

We think the rule as announced in Blid v. Chicago & N.  
W. Ry. Co., supra, should only have application in 
criminal cases where the proof of guilt must be established 
beyond a reasonable doubt while the rule announced in 
Rocha v. Payne, supra, has application in civil cases where 
all that is required of plaintiff is to establish his cause of 
action by a preponderance of the evidence.  

In Rocha v. Payne, 108 Neb. 246, 187 N.W. 804 (1922), we 
had said: 

Negligence is a question of fact and may be proved by 
circumstantial evidence. All that the law requires is that 
the facts and circumstances proved, together with the 
inferences that may be legitimately drawn from them, 
shall indicate, with reasonable certainty, the negligent act 
complained of.  

(Syllabus of the court.) 
Even though Blid v. Chicago & N. W R. Co., supra, was 

overruled in Davis v. Dennert, supra, in 1964 the Blid rule 
appeared again in Wolstenholm v. Kaliff, 176 Neb. 358, 126 
N.W2d 178 (1964), as if it had always existed without question.  
In Wolstenholm, supra at 364-65, 126 N.W2d at 182, we said: 
"The second rule is that circumstantial evidence sufficient to
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submit an issue of negligence to a jury must be such that a 

reasonable inference arises showing that the person charged 

was negligent and that such inference is the only one that 

reasonably can be drawn therefrom." In support of that 

statement the case of Bedford v. Herman, 158 Neb. 400, 63 
N.W.2d 772 (1954), was cited. This, of course, was a case 

decided before Davis v. Dennert, supra, which overruled that 

rule of law. We, therefore, now have the strange anomaly that, 

while in Davis v. Dennert we eliminated the "only reasonable 

hypothesis rule" as it applied to civil cases and left it applicable 

only in criminal cases, we now have eliminated the rule in 

criminal cases, see State v. Buchanan, 210 Neb. 20, 312 N.W.2d 

684 (1981), and reinstated the rule in civil cases.  
To add to the problem, an examination of the case which 

gave birth to the "only reasonable hypothesis rule," Blid v.  

Chicago & N. W R. Co., 89 Neb. 689, 131 N.W. 1027 (1911), 
gives no analysis of why the rule is adopted, citing as its 

authoritative support three cases which, in effect, do not stand 

for the proposition created in Blid.  
It occurs to me that if a judgment based solely upon 

circumstantial evidence is not sufficient to stand unless the 

conclusion reached by the jury is the only one that can fairly 

and reasonably be drawn therefrom, then the party relying 

upon the circumstantial evidence is entitled to a directed 

verdict. See Wolstenholm v. Kahff, supra (White, C.J., 

concurring).  
As noted by Professor Fenner in his article on circumstantial 

evidence: 
If the plaintiff's contention is the only reasonable one, 
then a verdict should be directed for the plaintiff. If the 
plaintiff's contention is not the only reasonable one, then 

the Blid rule says that the plaintiff cannot win; therefore, a 
verdict should be directed for the defendant; and therefore 

there will be no jury instructions. The Blid rule says that 

circumstantial evidence will not support a verdict unless it 

supports a directed verdict; it does not prove any essential 

element, unless it proves that the plaintiff is entitled to a 

directed verdict.  
Fenner, Circumstantial Evidence in Nebraska, 19 Creighton L.
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Rev. 236, 245 (1986).  
Professor McCormick, speaking about the "only reasonable 

hypothesis rule," has said that such a rule "seems misplaced in 
civil litigation. It leaves little for the jury and far exceeds what is 
needed to prevent verdicts based upon speculation and 
conjecture." McCormick on Evidence § 338 at 954 (E. Cleary 
3d ed. 1984).  

We appear to have further adopted a second line of cases 
which does not require that the circumstantial evidence be such 
that the conclusion reached by the jury is the only one that can 
fairly and reasonably be drawn therefrom but, rather, requires 
that the circumstantial evidence indicate the ultimate fact with 
"reasonable certainty." An example of this rule is Rocha v.  
Payne, 108 Neb. 246, 249, 187 N.W. 804, 805 (1922), wherein 
we said: 

Negligence is a question of fact, and, like any other fact, 
may be established by circumstantial evidence. All that the 
law requires is that the facts proved, together with the 
inferences that may be legitimately drawn from them, 
shall indicate with reasonable certainty the existence of the 
negligence complained of.  

It is this second line of cases which has given rise to the 
standard Nebraska jury instruction which reads as follows: 

A fact may be proved either by direct evidence or 
circumstantial evidence, or both. Circumstantial evidence 
is proof of certain facts and circumstances from which one 
may reasonably infer other related or connected facts 
which naturally and logically follow according to 
common experience of mankind.  

Negligence is a question of fact and may be proved by 
circumstantial evidence. However, the law requires that 
the facts and circumstances proved, together with the 
inferences that may properly be drawn therefrom, 
indicate with reasonable certainty the negligent act 
charged.  

NJI 1.31.  
Nowhere in the standard jury instructions do we find an 

instruction on the "only reasonable hypothesis rule." 
I am inclined to believe that this is indeed the proper rule and
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provides, in effect, that if the evidence is evenly balanced, the 
party having the burden does not succeed.  

A third line of cases appears to have begun with Markussen 
v. Mengedoht, 132 Neb. 472, 272 N.W. 241 (1937), and was 
most recently reannounced in the case of Chmelka v.  
Continental Western Ins. Co., 218 Neb. 186, 352 N.W.2d 613 
(1984). The rule as announced in Chmelka, supra at 192, 352 
N.W.2d at 618, is: "The burden of establishing a cause of action 
by circumstantial evidence requires that the evidence be of such 
character and the circumstances so related to each other that a 
conclusion fairly and reasonably arises that the cause of action 
has been proved." This is not the same as requiring that the 
conclusion be the only one that can fairly and reasonably be 
reached.  

There also appears to be a fourth line of cases, to some extent 
reflected by the majority opinion herein, which combines one 
or more of the other two rules.  

Syllabus No. 3 herein correctly reflects what should be the 
rule of law regarding circumstantial evidence by providing that 

if all the evidence is circumstantial and the inferences to be 
drawn therefrom are as equally consistent with the 
hypothesis that undue'influence was not exercised as they 
are with the hypothesis that such influence was exercised, 
the burden of proving the exercise of undue influence by a 
preponderance of the evidence has not been met.  

In effect, what this says is that if the evidence is evenly 
balanced, the party with the burden of proof has not met that 
burden. That is true even with regard to direct evidence.  
Unfortunately, however, the majority also cites the opposing 
rule from Anderson v. Farm Bureau Ins. Co., 219 Neb. 1, 4-5, 
360 N.W.2d 488, 491 (1985), to the effect that 

circumstantial evidence is not sufficient to sustain a 
verdict depending solely thereon for support, unless the 
circumstances proved by the evidence are of such nature 
and so related to each other that the conclusion reached by 
tle jury is the only one that can fairly and reasonably be 
drawn therefrom.  

This appears to me to be inconsistent.  
In my view, circumstantial evidence should be afforded the
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same significance as direct evidence, and the jury should then 
be advised that the burden is upon the plaintiff to prove his or 
her case by a preponderance of the evidence. This means that if 
the evidence, as weighed by a judge or jury, is equally balanced, 
the plaintiff has failed. That is all that we do with regard to 
direct evidence, and, in my view, that is all we ought to do with 
regard to circumstantial evidence. In the instant case the 
evidence was equally balanced, and, therefore, the appellee 
failed to sustain her burden of proof.  

SHANAHAN, J., joins in this concurrence.  

ROBERT A. MULLENDORE, ON BEHALF OF HIMSELF AND ALL 
OTHERS SIMILARLY SITUATED, APPELLANT AND CROSS-APPELLEE, V.  
SCHOOL DISTRICT No. 1 OF LANCASTER COUNTY, NEBRASKA, ET 

AL., APPELLEES AND CROSS-APPELLANTS, RICHARD 
NUERNBERGER, COUNTY TREASURER OF LANCASTER COUNTY, 

NEBRASKA, APPELLEE.  

388 N.W.2d 93 

Filed June 6, 1986. No. 85-055.  

1. Declaratory Judgments. The purpose of the Uniform Declaratory Judgments 
Act, Neb. Rev. Stat. §§ 25-21,149 et seq. (Reissue 1985), is to provide a 
procedure for speedy determination of issues which would otherwise be delayed 
to the possible injury of the parties.  

2. Declaratory Judgments: Statutes. An action for a declaratory judgment is an 
appropriate remedy to determine the validity, construction, or interpretation of 
a statute.  

3. Declaratory Judgments. The remedy of declaratory judgment may be available 
to a litigant when a controversy exists as a result of a claim asserted against one 
who has an interest in contesting such claim, the controversy is between persons 
whose interests are adverse, the party seeking declaratory relief has a legally 
protectable interest or right in the subject matter of the controversy, and the issue 
involved is capable of present judicial determination.  

4. . A decision to entertain an action for declaratory relief is discretionary 
with a trial court.  

5. _ . Availability of other remedies is a factor bearing upon a trial court's 
discretionary decision whether to entertain an action for a declaratory 
judgment. Thus, a trial court may, at its discretion, refuse to entertain an action 
for declaratory judgment where another equally serviceable remedy has been 
provided by law.

28



MULLENDORE v. SCHOOL DIST. NO. I

Cite as 223 Neb. 28 

6. Declaratory Judgments: Constitutional Law: Taxes: Statutes. A declaratory 
judgment is an appropriate method to challenge constitutionality of a tax 

statute.  
7. Moot Question: Courts. A "moot case" is one which seeks to determine an 

abstract question which does not rest on existing facts or rights. In general, a 
case becomes moot when the issues presented are no longer live or the parties 
lack a legally cognizable interest in the outcome. The province of a court is to 
decide real controversies and to determine rights actually controverted, and 
judicial power does not extend to the determination of abstract questions.  

8. Summary Judgment. Summary judgment may be properly granted where there 
exists no genuine issue as to any material fact in the case, the ultimate inferences 
to be drawn from those facts are clear, and the moving party is entitled to 
judgment as a matter of law.  

9. . In considering a motion for summary judgment, a court views the 
evidence in the light most favorable to the party against whom such motion is 
directed, giving that party the benefit of all favorable inferences that may be 
drawn therefrom.  

10. -. The party moving for summary judgment has the burden of showing 
that no genuine issue as to any material fact exists; that party must therefore 
produce enough evidence to demonstrate his entitlement to a judgment if the 
evidence remains uncontroverted, after which the burden of producing contrary 
evidence shifts to the party opposing the motion.  

Appeal from the District Court for Lancaster County: 
BERNARD J. MCGINN, Judge. Affirmed in part, and in part 
reversed and remanded for further proceedings.  

John F Recknor of Barlow, Johnson, DeMars & Flodman, 
for appellant.  

James B. Gessford of Perry, Perry, Witthoff, Guthery, 
Haase & Gessford, P.C., for appellees School Districts.  

KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

Robert A. Mullendore commenced a class action in the 
district court for Lancaster County, seeking a declaratory 
judgment that Neb. Rev. Stat. § 79-4,102 (Cum. Supp. 1982) 
[1982 Neb. Laws, L.B. 933] is unconstitutional and an 
injunction prohibiting Lancaster County Treasurer Richard 
Nuernberger and various Lancaster County area school 
districts from operating under the questioned statute. The 
district court overruled a demurrer by the school districts but
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granted the school districts' motion for summary judgment, 
finding that Mullendore's action was rendered moot by the 
enactment, in July 1984, of 1984 Neb. Laws, L.B. 930 
[§ 79-4,102 (Cum. Supp. 1984)], which explicitly repealed L.B.  
933. Mullendore appeals from that summary judgment. The 
school districts cross-appeal the overruling of their demurrer.  
Defendant Nuernberger did not join in the demurrer or motion 
for summary judgment, and Mullendore's action remains 
pending against Nuernberger.  

L.B. 933, which became effective on July 1, 1982, was 
enacted as part of a statutory scheme for computing and 
allocating nonresident high school tuition rates. Under such 
scheme the parent or guardian of any high school age pupil 
residing in a school district which does not maintain a high 
school grade may apply for nonresident high school tuition 
privileges to districts maintaining such grade. See Neb. Rev.  
Stat. §§ 79-494.et seq. (Reissue 1981). By L.B. 933, a school 
district which decided to receive nonresident high school pupils 
computed a nonresident tuition rate and certified that rate to 
the superintendent of the county where the pupils resided. L.B.  
933 allowed a receiving school district to set the high school 
tuition rate on a "uniform taxation basis." The rate to be 
certified by a receiving school district was "any amount decided 
by the receiving board but not less than the per pupil cost [nor 
more than] one hundred twenty-five per cent of the computed 
rate." Eventually the board of equalization for the resident 
county levied a tax on "the actual value of all the taxable 
property" in the county, which taxes are collectible by the 
county treasurer and distributable to the receiving school 
districts. See Neb. Rev. Stat. §§ 79-436 and 79-437 (Reissue 
1981). L.B. 933 authorized a taxpayer's appeal from the board 
of equalization's action, that is, an appeal in the manner 
provided in Neb. Rev. Stat. §§ 77-1606 to 77-1610 (Reissue 
1981).  

Mullendore alleges that he is a resident of Lancaster County 
and an owner of property which is located in a Lancaster 
County Class I school district and which is subject to taxation 
for nonresident high school tuition. See § 79-436. Mullendore 
also alleges he brings the action for himself and as a class action
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on behalf and for the benefit of all owners of taxable property 
located in Lancaster County Class I school districts. See Neb.  

Rev. Stat. § 25-319 (Reissue 1985). In his amended petition 

filed on June 20, 1983, Mullendore, "on behalf of himself and 
all others similarly situated," asserted two causes of action 

regarding L.B. 933. Pursuant to Neb. Rev. Stat. §§ 25-21,149 

et seq. (Reissue 1985), Mullendore first sought declaratory 

judgment that L.B. 933 was unconstitutional, contending, in 

part, that the statute improperly delegated legislative authority 
to a receiving school district and the State Department of 

Education; permitted a receiving school district to establish 

nonresident tuition rates in excess of the per pupil cost of 

providing high school education; and conferred a special 

privilege or amenity upon a receiving school district by allowing 

distribution of taxes levied and collected for nonresident high 
school tuition, notwithstanding a taxpayer's appeal challenging 

the legality of such taxes. In his second cause of action, 

Mullendore asked for a permanent injunction prohibiting 

Nuernberger, as county treasurer, from collecting and 

distributing nonresident tuition taxes determined to be void and 

a permanent injunction prohibiting the school districts from 

establishing nonresident tuition rates under L.B. 933.  
Mullendore's amended petition did not allege that taxes for the 

questioned nonresident tuition had in fact been levied and 

collected as authorized by L.B. 933.  
The school districts demurred, claiming that each of 

Mullendore's two causes of action failed to state sufficient 

facts. See Neb. Rev. Stat. § 25-806(6) (Reissue 1985). The court 

overruled the school districts' demurrer.  
The Unicameral subsequently enacted L.B. 930, supplying 

the current statute, § 79-4,102 (Cum. Supp. 1984), which 

became effective on July 10, 1984. That statute explicitly 

repealed L.B. 933 and provided a different method for 

determining the nonresident tuition rate. Under § 79-4,102 

(Cum. Supp. 1984) the finance division of the State 

Department of Education determines the nonresident high 

school tuition rate and certifies that rate to a receiving school 

district, which may reduce the figure to an amount not "less 

than the per pupil cost in the district."
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After enactment of L.B. 930 in 1984, the defendant school 
districts moved for summary judgment, claiming that passage 
of L.B. 930 rendered Mullendore's action moot. At a hearing 
held on August 22, 1984, the school districts, as part of an 
affidavit, introduced a copy of L.B. 930, which, together with 
the pleadings, constituted the only evidence before the court for 
the purpose of the summary judgment sought by the school 
districts. The court granted a summary judgment and dismissed 
both causes of action, stating: 

[T]here are no genuine issues of material fact and . . .  
defendants are entitled to judgment as a matter of law.  
L.B. 933 which plaintiff seeks to enjoin and have declared 
unconstitutional no longer exists and therefore for 
purposes of a declaratory judgment action and an 
injunction action this case is moot.  

Mullendore contends the district court erred in finding both 
of his causes of action were rendered moot by enactment of 
§ 79-4,102 (Cum. Supp. 1984). In their cross-appeal the school 
districts maintain that the court erred in overruling their 
demurrer, contending that neither a declaratory judgment nor 
an injunction is the appropriate method to question the 
constitutionality of L.B. 933.  

We first consider the school districts' contention that their 
demurrer should have been sustained regarding Mullendore's 
first cause of action, that is, declaratory judgment is not 
available in testing the constitutionality of a tax statute. Section 
25-21,149 provides as follows: 

Courts of record within their respective jurisdictions 
shall have power to declare rights, status, and other legal 
relations whether or not further relief is or could be 
claimed. No action or proceeding shall be open to 
objection on the ground that a declaratory judgment or 
decree is prayed for. The declaration may be either 
affirmative or negative in form and effect; and such 
declarations shall have the force and effect of a final 
judgment or decree.  

"The purpose of the Declaratory Judgments Act is to 
provide a procedure for the speedy determination of issues 
which would otherwise be delayed to the possible injury of the
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parties." Murphy v. Holt County Committee of 
Reorganization, 181 Neb. 182, 184, 147 N.W.2d 522, 524 
(1966). See, also, Scudder v. County of Buffalo, 170 Neb. 293, 
102 N.W.2d 447 (1960). "An action for a declaratory judgment 

is an appropriate remedy to determine the validity, 
construction, or interpretation of a statute." Xerox Corp. v.  
Karnes, 217 Neb. 728, 731, 350 N.W.2d 566, 568 (1984). The 
provisions of the declaratory judgments act are remedial in 

nature and are to be liberally construed and administered. See 
§ 25-21,160.  

The remedy of declaratory judgment may be available to a 

litigant when a controversy exists as a result of a claim asserted 

against one who has an interest in contesting such claim, the 
controversy is between persons whose interests are adverse, the 
party seeking declaratory relief has a legally protectable interest 
or right in the subject matter of the controversy, and the issue 

involved is capable of present judicial determination. See, 

Slosburg v. City of Omaha, 183 Neb. 839, 165 N.W.2d 90 
(1969); Berigan Bros. v. Growers Cattle Credit Corp., 182 Neb.  

656, 156 N.W.2d 794 (1968); Nebraska Seedsmen Assn. v.  

Department of Agriculture & Inspection, 162 Neb. 781, 77 
N.W.2d 464 (1956). Where such conditions are met, a decision 

to entertain an action for declaratory relief is discretionary with 
a trial court. See, Sim v. Comiskey, 216 Neb. 83, 341 N.W.2d 
611 (1983); Graham v. Beauchamp, 154 Neb. 889, 50 N.W.2d 
104 (1951). Availability of other remedies is a factor bearing 
upon a trial court's discretionary decision whether to entertain 

an action for a declaratory judgment. Thus, a trial court may, at 
its discretion, refuse to entertain an action for declaratory 
judgment where another "equally serviceable remedy" has been 

provided by law. See, Zarybnicky v. County of Gage, 196 Neb.  

210, 241 N.W.2d 834 (1976); Murphy v. Holt County 
Committee of Reorganization, supra.  

When Mullendore commenced his action, the requisite 

conditions for obtaining declaratory relief did exist. The school 

districts maintain, however, that § 77-1606 and Neb. Rev. Stat.  

§ 77-1735 (Cum. Supp. 1984) provide equally appropriate and 

available methods for a direct challenge to the constitutionality 
of L.B. 933. Section 77-1606 provides in pertinent part:
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Any taxpayer may appeal from the action of the county 
board of equalization in making the levy, if in the 
judgment of such taxpayer the levy is for an unlawful or 
unnecessary purpose ... . No appeal shall in any manner 
suspend the collection of any tax, nor the duties of the 
officers relating thereto during the pendency of the appeal 

Section 77-1735 states in part: 
If a person who claims a tax or any part thereof to be 

invalid for any reason other than the valuation of the 
property shall have paid the same to the treasurer or other 
proper authority in all respects as though the same was 
legal and valid, he or she may, at any time within thirty 
days after such payment, demand the same in writing 
from the county treasurer to whom paid. If the same shall 
not be refunded within ninety days thereafter, he or she 
may sue such county treasurer for the amount so 
demanded.  

L.B. 933 itself mentions § 77-1606 as a method for an appeal 
from a county board of equalization's levy for nonresident 
tuition. Although §§ 77-1606 and 77-1735 provide an 
individual taxpayer with methods to challenge constitutionality 
of a tax, the statutes mentioned, for the most part, contemplate 
judicial relief after payment of the tax imposed.  

This court has frequently recognized an action for a 
declaratory judgment as an appropriate method to challenge 
the constitutionality of a tax statute. See Xerox Corp. v.  
Karnes, supra. In Mann v. Wayne County Board of 
Equalization, 186 Neb. 752, 186 N.W.2d 729 (1971), in fact, we 
considered, without objection, an action for declaratory 
judgment challenging the constitutionality of the predecessor to 
§ 79-4,102. A declaratory action allows speedy determination 
of facial validity of a tax statute. Under the circumstances of 
this case, and in light of the purposes underlying declaratory 
relief, the statutory remedies found in §§ 77-1606 and 77-1735, 
which are premised on a taxpayer's payment of a tax before 
contest of the validity of that tax, are not equally serviceable to 
resolve a question concerning constitutionality of the tax 
statute in question, namely, § 79-4,102 (Cum. Supp. 1982).
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The school districts also contend that Mullendore's amended 
petition constitutes an impermissible collateral attack on the tax 
statute contained in L.B. 933. Specifically, the school districts 
cite Richardson v. Board of Education, 206 Neb. 18, 26, 290 
N.W.2d 803, 808-09 (1980), wherein this court stated: 

"A collateral attack upon a judgment will not lie unless the 
judgment is absolutely void. Where the court has 
jurisdiction of the parties and the subject matter, its 
judgment is not subject to collateral attack because the 
judgment is only voidable and not void." [Citation 
omitted.] "The rule against collateral impeachment of 
judicial decisions applies to the determinations of state 
and county officers or boards of officers, who, although 
not constituting a court, are called on to act judicially in 
matters of administration. . . ." [Citations omitted.] 

. . . "A statute is presumed to be constitutional and a 
judgment entered on an unconstitutional statute is not 
absolutely void but is voidable only." 

The above-cited principles are not applicable to the present 
case. In State ex rel. City of Omaha v. Lynch, 181 Neb. 810, 
814, 151 N.W.2d 278, 281-82 (1967), we described the nature of 
a tax levy as follows: " 'The levy of a tax is not a judicial 
function, nor is it merely the ministerial action of ascertaining 
the rate per cent; but it is a legislative function to be exercised 
only by the state or some inferior political division to which the 
state has delegated the power.' " In Frye v. Haas, 182 Neb. 73, 
75, 152 N.W.2d 121, 124 (1967), we stated: "The power to levy a 
general tax is inherent in the sovereign [and] is purely legislative 
in character." In Frye we concluded that a collateral attack on a 
tax statute is an appropriate method to raise the question of 
constitutionality of a tax statute in order to provide due process 
for an aggrieved taxpayer. Under the taxing scheme supplied by 
L.B. 933 (§ 79-4,102 (Cum. Supp. 1982)) for nonresident high 
school tuition, school districts would set the nonresident tuition 
rate, and the appropriate county board of equalization would 
levy the tax accordingly. Such a process does not result in a 
judicial or quasi-judicial determination immune, as a general 
rule, from collateral attack. The district court did not err in 
overruling the school districts' demurrer to Mullendore's first
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cause of action.  
The next question is whether the passage of § 79-4,102 

(Cum. Supp. 1984) rendered the action for declaratory 
judgment moot. " ' "A moot case is one which seeks to 
determine an abstract question, which does not rest upon 
existing facts or rights. . . ." ' " Hafeman v. Gem Oil Co., 163 
Neb. 438, 468-69, 80 N.W.2d 139, 158 (1957). "In general a case 
becomes moot ' "when the issues presented are no longer 'live' 
or the parties lack a legally cognizable interest in the 
outcome." ' " Murphy v. Hunt, 455 U.S. 478, 481, 102 S. Ct.  
1181, 71 L. Ed. 2d 353 (1982). "The province of a court is to 
decide real controversies and to determine rights actually 
controverted, and 'The judicial power does not extend to the 
determination of abstract questions.' " Fremont Cake & Meal 
Co. v. Wilson & Co., 183 E2d 57, 59-60 (8th Cir. 1950).  

Mullendore suggests that resident taxpayers of the school 
districts may not have paid the taxes levied under L.B. 933.  
Also, Mullendore contends that determination of L.B. 933's 
constitutionality is not moot, because taxes levied and collected 
under that statute would still entitle a taxpayer to a refund for 
an invalid tax under Neb. Rev. Stat. § 77-1736.04 (Reissue 
1981), which provides in pertinent part as follows: 

If, by judgment or final order of any court of 
competent jurisdiction in this state, in an action not 
pending on appeal or error, it has been or shall be 
adjudged and determined that any personal property or 
real estate tax, assessment, or penalty or any part thereof 
was illegal and such judgment or order has not been made 
or shall not be made in time to prevent the collection or 
payment of such tax, assessment, or penalty, then such 
tax, assessment, or penalty, whether expended or not, 
which has been collected pursuant to such illegal tax, 
assessment, or penalty for the year such tax, assessment, 
or penalty is determined to be illegal shall, without the 
necessity of filing a claim therefor, be repaid and refunded 
in the county where originally paid to the person paying 
such tax, assessment, or penalty. . . . The county board 
shall certify the refund to the collecting officer, who shall 
pay the same from funds in his possession belonging to the
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taxing districts to the extent that such taxing districts 
profited from the overpayment of taxes by the claimant; 
Provided, that if the collecting officer does not have 
sufficient funds in his possession belonging to such taxing 
districts, or if the governing body of such taxing district or 
districts shall certify to him that the payment of such 
refunds at that time would seriously interfere with their 
governmental functions, then the collecting officer shall 
register the refund as a claim as against such taxing district 
or districts . . . . It shall be the responsibility of the 
governing body of each taxing district to determine the 
amount of the liability of such district for refunds and to 
make provision in its budget therefor.  

According to the amended petition, Mullendore and the 
other resident taxpayers own property subjected to taxation by 
the school districts. Although Mullendore has alleged that the 
school districts had certified tuition rates pursuant to L.B. 933, 
the record does not conclusively establish that taxes authorized 
by L.B. 933 have been collected from Mullendore and other 
resident taxpayers of the school districts. Mullendore's 
amended petition, considered by the district court in 
connection with the motion for summary judgment, see Neb.  
Rev. Stat. § 25-1332 (Reissue 1985), provides a reasonable 
inference that taxes have been levied under L.B. 933 against the 

property of Mullendore and other resident taxpayers of the 
school districts. If taxes levied against the property of resident 
taxpayers have been paid, a declaration of unconstitutionality 
would resolve a real or actual controversy between the school 
districts and their resident taxpayers. On the assumption that 
taxes have been collected, an action for declaratory judgment is 
not moot, since a declaration of unconstitutionality may entitle 
an individual taxpayer to a refund of taxes paid. See, 
§ 77-1736.04; Hansen v. County of Lincoln, 188 Neb. 461, 197 
N.W.2d 651 (1972) (§ 77-1736.04 provides for a refund to an 
individual taxpayer and does not contemplate that a court 
entering a judgment declaring a tax invalid will in a class action 
supervise the tax refund). Also, in view of § 77-1736.04, the 
defendant school districts have a direct economic stake in 
refunds to be granted in the event of any declaration of
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unconstitutionality as a result of the present proceedings.  
"Summary judgment may be properly granted where there 

exists no genuine issue as to any material fact in the case, the 
ultimate inferences to be drawn from those facts are clear, and 
the moving party is entitled to judgment as a matter of law." 
Harroldv. Spaghetti Tree, Inc., 219 Neb. 139, 140, 362 N.W.2d 
44, 45 (1985). "In considering a motion for summary 
judgment, the court views the evidence in the light most 
favorable to the party against whom it is directed, giving that 
party the benefit of all favorable inferences that may be drawn 
therefrom." Peterson v. Gering Irr Dist., 219 Neb. 281, 282, 
363 N.W.2d 145, 147 (1985).  

[T]he party moving for summary judgment has the 
burden of showing that no genuine issue as to any material 
fact exists; that party must therefore produce enough 
evidence to demonstrate his entitlement to a judgment if 
the evidence remains uncontroverted, after which the 
burden of producing contrary evidence shifts to the party 
opposing the motion.  

Gall v. Great Western Sugar Co., 219 Neb. 354, 355-56, 363 
N.W.2d 373, 375 (1985).  

The record before us raises a question of fact regarding the 
viability of an action for declaratory judgment, which question 
underlies the substantive constitutional claims asserted by 
Mullendore. The school districts' introduction of a copy of 
L.B. 930, repealing its predecessor, L.B. 933, did not satisfy the 
burden of showing that no viable cause of action survived 
repeal of L.B. 933. The district court erred in summarily 
dismissing Mullendore's action for declaratory judgment.  
Thus, we reverse the district court's summary judgment on 
Mullendore's first cause of action and remand for further 
proceedings.  

We believe that the provisions of § 77-1606 dispose of 
Mullendore's claim of error regarding dismissal of his second 
cause of action and, likewise, dispose of the cross-appeal by the 
school districts. Section 77-1606 expressly provides that any 
taxpayer's appeal concerning the legality of a tax levied shall not 
suspend collection of the tax in question. When collected by the 
county treasurer, the tax must be distributed to the school
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districts entitled to the tax collected. Neither collection nor 
distribution of the tax may, therefore, be enjoined under the 

circumstances described in Mullendore's amended petition.  

Also, L.B. 933 no longer involves a receiving district in the 

process of determining the nonresident tuition rate. By virtue of 

L.B. 933, determination of the nonresident high school tuition 

rate is made by the finance division of the State Department of 

Education of the State of Nebraska. Since school districts have 

been removed from participation in determining any rate for 

tuition under § 79-4,102 (Cum. Supp. 1984), there is no real 

controversy and basis for injunctive relief against a school 

district. The district court should have sustained the school 

districts' demurrer to Mullendore's second cause of action, that 

is, under the existing law governing determination of the rate 

for nonresident high school tuition, injunctive relief was not 

possible on the facts and ground alleged. Therefore, that aspect 

of the district court's judgment, dismissing Mullendore's 

second cause of action against the school districts, is affirmed.  
AFFIRMED IN PART, AND IN PART REVERSED AND 

REMANDED FOR FURTHER PROCEEDINGS.  

WHITE, J., participating on briefs.  

SERVICEMASTER INDUSTRIES INC., A DELAWARE CORPORATION, 

APPELLANT, V. J.R.L. ENTERPRISES, INC., A NEBRASKA 

CORPORATION, ET AL., APPELLEES.  

388 N.W.2d 83 

Filed June 6, 1986. No. 85-162.  

1. Corporations. Generally, a corporation is viewed as a complete and separate 

legal entity from its shareholders and officers, who are not, as a rule, liable for 

the debts and obligations of the corporation.  

2. Corporations: Fraud. When the notion of legal entity is used to defeat public 

convenience, justify wrong, protect fraud, or defend crime, the law will regard 

the corporation as an association of persons.  

3. Fraud. To sustain a cause of action for fraudulent representation, a plaintiff 

must show (1) that a representation was made, (2) that the representation was 

false, (3) that, when made, the representation was known to be false, or made
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recklessly without knowledge of its truth and as a positive assertion, (4) that it 
was made with the intention that the plaintiff should rely upon it, (5) that the 
plaintiff reasonably did so rely, and (6) that he or she suffered damage as a result.  

4. . Fraud is not presumed and must be proven by clear and convincing 
evidence.  

5. Presumptions: Circumstantial Evidence. Inferences and presumptions of fraud 
drawn from circumstantial evidence must not be guesswork or conjecture but 
must be rational and logical deductions from the facts and circumstances from 
which they are inferred.  

6. Circumstantial Evidence: Fraud. Circumstantial evidence alone is not sufficient 
to sustain a finding of fraud unless the circumstances are of such a nature and so 
related to each other that the conclusion reached is the only one that can fairly 
and reasonably be drawn therefrom.  

Appeal from the District Court for Douglas County: JOHN 
E. CLARK, Judge. Affirmed.  

William R. Hadley of Fitzgerald, Brown, Leahy, Strom, 
Schorr & Barmettler, for appellant.  

Robert E Peterson of Venteicher, Laughlin, Peterson & 
Lang, for appellees.  

KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

BOSLAUGH, J.  
On July 23, 1979, the plaintiff, ServiceMaster Industries 

Inc., entered into a license agreement with the defendant J.R.L.  
Enterprises, Inc., which authorized the defendant to operate a 
cleaning service business in Douglas County, Nebraska, using 
the ServiceMaster trade name, methods, materials, and 
equipment. The agreement provided for monthly reporting of 
gross sales by the defendant licensee and payment of 10 percent 
of the gross sales to the plaintiff.  

This action was brought against the defendant licensee and 
John Richard Liebsack as a principal stockholder and officer of 
J.R.L. Enterprises, Inc., for an accounting of the amounts due 
the plaintiff under the licensing agreement and to enjoin the 
defendants from any further breach of the agreement.  

The amended petition alleged that J.R.L. Enterprises, Inc., 
was the alter ego of John Richard Liebsack and that it had no 
genuine or separate corporate existence, and sought to hold
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Liebsack personally liable for any amounts due the plaintiff 

from the defendant licensee.  
The amended petition alleged: 

2. Defendant, John Richard Liebsack, is an individual 

residing and doing business in Douglas County, Nebraska, 

and is the major and dominating stockholder and officer 

of defendant, JRL Enterprises, Inc. a corporation, 

organized and doing business under the laws of the State 

of Nebraska.  
3. Defendant, JRL Enterprises, Inc., was organized by 

defendant, John Richard Liebsack, as his alter ego for the 

purpose of obtaining and operating under the 

ServiceMaster Service License Agreement described 
below.  

4. Defendant company has never had, and does not 

have now, any genuine or separate corporate existence, 

that it has been used and exists for the sole purpose of 

permitting John Richard Liebsack to transact a portion of 

his individual business under a corporate guise in that: 

(a) Defendant company has continuously from its 

inception to the present, been grossly and inadequately 
capitalized.  

(b) Defendant corporation was insolvent at the time the 

ServiceMaster Service License Agreement described 

below was entered into and has remained insolvent to the 

present date.  
(c) The defendant, John Richard Liebsack, has diverted 

corporate funds and assets through his own and other 

improper uses.  
(d) The operations of the defendant corporation are 

carried on by John Richard Liebsack in disregard of the 

corporate entity.  
ServiceMaster also alleged: 

7. Defendants have failed to comply with the terms of 

such license agreement and have breached such agreement 
in each of the following respects: 

(g) By intentional false representation of defendants' 

financial condition in written reports upon which plaintiff
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reasonably relied in determining the amounts due plaintiff 
under the agreement and in selling to defendant, on credit, 
property and equipment.  

At the commencement.of the trial the parties stipulated that 
J.R.L. Enterprises had underreported revenues attributable to 
the ServiceMaster license in the sum of $400,000 and to 
judgment against the corporation in favor of ServiceMaster in 
the sum of $40,000. ServiceMaster also agreed to dismiss a 
second cause of action with prejudice. The trial then proceeded 
only as to Liebsack.  

At the close of all the evidence, judgment was entered in 
favor of Liebsack. Specifically, the trial court found that the 
evidence failed to prove that the corporation was the mere alter 
ego of the defendant Liebsack or that he had practiced fraud 
against the plaintiff. ServiceMaster's subsequent motion for a 
new trial was overruled. The plaintiff has appealed.  

On appeal ServiceMaster asserts that the trial court erred 
only in its determination that the evidence was insufficient to 
support a finding of fraud on the part of Liebsack and 
therefore should have pierced the corporate veil.  

Our review of the trial court's refusal to pierce the corporate 
veil is de novo on the record. Slusarski v. American 
Confinement Sys., 218 Neb. 576, 357 N.W.2d 450 (1984); 
Nebraska Engineering Co. v. Gerstner, 212 Neb. 440, 323 
N.W.2d 84 (1982). We must reach "an independent conclusion 
without reference to the findings of the District Court." Id. at 
442-43, 323 N.W.2d at 86. Nevertheless, 

"when the evidence on material questions of fact is in 
irreconcilable conflict, the court will, in determining the 
weight of the evidence, consider the fact that the trial 
court observed the witnesses and their manner of 
testifying and must have accepted one version of the facts 
rather than the opposite." 

Id. at 443, 323 N.W.2d at 86 (quoting Tilden v. Beckmann, 203 
Neb. 293, 278 N.W.2d 581 (1979)).  

Generally, a corporation is viewed as a complete and separate 
legal entity from its shareholders and officers, who are not, as a 
rule, liable for the debts and obligations of the corporation.  
Slusarski v. American Confinement Sys., supra. This rule is
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subject to exception in that " 'when the notion of legal entity is 

used to defeat public convenience, justify wrong, protect fraud, 

or defend crime, the law will regard the corporation as an 

association of persons.' " Massachusetts Bonding & Ins. Co. v.  

Master Laboratories, 143 Neb. 617, 627, 10 N.W.2d 501, 506 

(1943) (quoting United States v. Milwaukee Refrigerator 

Transit Co., 142 E 247 (1905)). See, also, Slusarski v. American 

Confinement Sys., supra; George v. Board of Education, 210 

Neb. 127, 313 N.W.2d 259 (1981); Scribner Grain & Lumber 

Co. v. Wortman, 204 Neb. 92, 281 N.W.2d 394 (1979). We have 

held that "where fraud is committed by a corporation it is time 

to disregard the corporate fiction and hold the persons 

responsible therefor in their individual capacities." Fowler v.  

Elm Creek State Bank, 198 Neb. 631, 639, 254 N.W.2d 415, 419 

(1977); Ashby v. Peters, 128 Neb. 338, 258 N.W. 639 (1935).  
To sustain a cause of action for fraudulent representation, a 

plaintiff must show (1) that a representation was made, (2) that 

the representation was false, (3) that, when made, the 

representation was known to be false, or made recklessly 

without knowledge of its truth and as a positive assertion, (4) 

that it was made with the intention that the plaintiff should rely 

upon it, (5) that the plaintiff reasonably did so rely, and (6) that 

he or she suffered damage as a result. Gitschel v. Sauer, 212 

Neb. 454, 323 N.W.2d 93 (1982). See, also, Mueller v. Union 

Pacific Railroad, 220 Neb. 742, 371 N.W.2d 732 (1985); 

Cummings v. Curtiss, 219 Neb. 106, 361 N.W.2d 508 (1985); 

Havelock Bank v. Woods, 219 Neb. 57, 361 N.W.2d 197 (1985); 
Ames Bank v. Hahn, 205 Neb. 353, 287 N.W.2d 687 (1980).  

Fraud is not presumed and must be proven by clear and 

convincing evidence. Havelock Bank v. Woods, supra; 

Workman v. Workman, 174 Neb. 471, 118 N.W.2d 764 (1962); 

Rettinger v. Pierpont, 145 Neb. 161, 15 N.W2d 393 (1944).  
While direct evidence is not always essential to this proof, 

inferences and presumptions of fraud drawn from 

circumstantial evidence " 'must not be guess work or 

conjecture but must be rational and logical deductions from the 

facts and circumstances from which they are inferred. . .. '." 

Workman v. Workman, supra at 497, 118 N.W.2d at 780. What 

constitutes fraud is a question of fact in each case. Workman v.
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Workman, supra.  
Circumstantial evidence alone is not sufficient to sustain a 

finding of fraud unless the circumstances " 'are of such a 
nature and so related to each other that the conclusion reached 
is the only one that can fairly and reasonably be drawn 
therefrom.' " Rettinger v. Pierpont, supra at 196, 15 N.W.2d at 
411.  

ServiceMaster contends that there was sufficient evidence to 
show that Liebsack made fraudulent representations in 
submitting J.R.L.'s monthly fee reports.  

Several of the essential elements of fraud are established in 
the record. The monthly fee reports were signed by Liebsack 
and sent to ServiceMaster. By stipulation of the parties it is clear 
that the fee reports underreported revenues attributable to the 
ServiceMaster license by $400,000. Liebsack understood that 
ServiceMaster was entitled to 10 percent of the gross revenues 
set forth in the reports, which evidences an intent that 
ServiceMaster rely on the reports. Also, it is apparent from the 
stipulation of the parties that ServiceMaster relied on the 
reports to its detriment in the amount of $40,000.  

The principal issue is whether the evidence was sufficient to 
show that Liebsack submitted the monthly fee reports knowing 
that the representations therein were false, or recklessly signed 
and submitted the reports without knowledge as to the truth of 
those representations. Because there was no direct evidence on 
this issue, the question is whether the circumstances shown were 
such that the only conclusion to be reasonably drawn therefrom 
is fraud on Liebsack's part. Rettinger v. Pierpont, supra.  

Liebsack was the first president of J.R.L. Enterprises after 
its articles of incorporation were filed on November 3, 1978.  
The evidence is in conflict regarding whether Liebsack was then 
the sole shareholder. Nevertheless, additional shares were 
issued on March 30, 1979, with Liebsack holding 34 percent of 
the outstanding shares. In connection with this new issue of 
stock, several other business ventures were merged into J.R.L.  
Enterprises, and Richard Bossow, one of the new shareholders, 
was elected president of the corporation. On December 5, 1979, 
Bossow resigned as president and as a director. Liebsack 
testified that despite indications to the contrary in the corporate
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minutes, he was not elected president of J.R.L. Enterprises at 
that point nor at any time subsequent thereto. Instead, the 
testimony is that John's brother, William Liebsack, was elected 
president on that date. Bossow's stock in J.R.L. was also 
repurchased and canceled, leaving John Liebsack holding 47 
percent of the corporation's outstanding shares.  

The corporate minute book indicates that John Liebsack was 
J.R.L.'s sole director after December 5, 1979. Additionally, 
following Bossow's departure, John Liebsack held primary 
responsibility for the corporation's bookkeeping, accounting, 
and management.  

The license agreement was executed by John Liebsack as 
president of J.R.L. Enterprises in August of 1978 in 
conjunction with the purchase of the ServiceMaster cleaning 
operation from Gary Adams. The license agreement was 
executed by ServiceMaster on July 23, 1979.  

While there is a conflict in the evidence regarding whether 
Liebsack was the sole investor in J.R.L. Enterprises at its 
corporate inception, it is clear that he held sole responsibility 
for the accounting and overall management of the company 
following Richard Bossow's resignation in December of 1979.  

Liebsack testified that he prepared some and signed all of the 
ServiceMaster monthly fee reports. Gary Adams, who sold the 
ServiceMaster license agreement to J.R.L. in August of 1978, 
began employment with J.R.L. in February of 1979 as manager 
of the ServiceMaster operation, but was not responsible for 
submitting the monthly fee reports. Adams testified that the 
president of the corporation was responsible for that task, and 
although he was not certain who held that office, he thought 
that Liebsack had submitted the reports. In preparing the 
reports, Liebsack testified that he identified the revenues 
attributable to the ServiceMaster operation by reviewing 
"folders that were put into the [file] bin that we had collected 
money on." 

The record shows that Liebsack obtained an undergraduate 
degree in business administration with an emphasis on 
accounting. Subsequent to graduation, he was employed as an 
auditor by a local bank for 3 years. He failed the C.P.A. exam in 
his only attempt to take it. J.R.L. carried on several business
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enterprises in addition to the ServiceMaster operation, 
including a lawn business, a garden store, snow removal, a 
salvage operation, and carpet sales. The revenues from each of 
these operations were deposited into a single bank account.  

Under the ServiceMaster license agreement, ServiceMaster 
was entitled to audit J.R.L.'s corporate records. Specifically, 
the agreement provided: 

Licensee shall keep and preserve full and complete 
accounting records of income in accordance with 
generally accepted accounting principles applied on a 
consistent basis. The accounts, books, records and tax 
returns of Licensee, (so far as the same pertain to the 
business of Licensee under the provisions of this 
Agreement) shall be open to the inspection, examination 
and/or audit by ServiceMaster . .. at all reasonable times.  

In March of 1980 ServiceMaster audited J.R.L. to determine 
if the "feeable" revenue reported could be substantiated. Glenn 
Brownewell, the ServiceMaster agent who performed the audit, 
testified that because he found large disparities between the 
revenues reported in J.R.L.'s overall financial statements and 
that reported to ServiceMaster, he concluded that he had not 
been given all the records necessary to accurately audit the 
company. When Liebsack was asked to provide more 
information, he responded that the company kept no sales or 
scheduling journals, that the relevant tax returns had not yet 
been prepared, and that invoices which should have been 
attached to deposit slips were either lost or nonexistent.  

Liebsack refused to make all of J.R.L.'s deposit slips 
available, stating that he did not feel it was in his best interests 
to do so. There was a dispute at this point as to whether 
ServiceMaster was entitled to fees from J.R.L.'s lawn 
operation. Liebsack believed Brownewell was only entitled to 
review ServiceMaster records. As a result of the audit, 
Brownewell concluded that the records supplied by J.R.L.  
"equaled" the monthly reports sent to ServiceMaster. He 
testified that he was unable to reach a judgment regarding the 
accuracy of the J.R.L. records overall because he was not 
allowed to see much of what he deemed to be necessary 
materials.
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Liebsack testified that J.R.L.'s recordkeeping was probably 

not in accord with generally accepted accounting principles.  
Brownewell, on the other hand, acknowledged that sales and 

scheduling journals were not required to be kept by 
ServiceMaster licensees. Testimony by J.R.L.'s outside 

accountant indicates that the company's tax returns had not in 

fact been prepared for the relevant period at the time of the 

audit.  
In 1982 ServiceMaster commenced this action to obtain an 

accounting of the amounts due under the license agreement.  

Pursuant to a discovery agreement, J.R.L. agreed to provide 

ServiceMaster with all of the financial records pertinent to an 

audit of the ServiceMaster franchise.  
A second audit was performed in May of 1982.  

ServiceMaster was allowed to review invoices from J.R.L.'s 

LawnMaster and ServiceMaster operations. ServiceMaster's 

auditor concluded that there were $530,000 worth of deposits in 

the relevant account for which invoices were not available. As 

in the first audit, the ServiceMaster invoices which were made 

available matched the amounts represented in the monthly fee 

reports.  
Linda Jones, a J.R.L. employee and shareholder, testified 

that in preparation for this audit and at John Liebsack's 

request, she pulled the ServiceMaster files which matched the 

fee reports. Following the service of summons on her husband, 

another J.R.L. stockholder, Jones went back and discovered 

that certain ServiceMaster invoices reflecting unreported 

revenues in the amount of $200,000 to $300,000 had been left 

out of the audit. She did not specifically recall thinking that she 

was leaving files which should have been pulled at the time of 

the original search. No one had instructed her not to pull those 

files.  
Jones informed Liebsack of her findings upon discovery of 

the excluded invoices. These invoices were then organized and 

delivered to ServiceMaster's lawyers at the July 1983 deposition 

of Liebsack.  
Liebsack's salary was increased from $16,000 in 1979 to 

$24,000 in 1980. He acknowledged that J.R.L. did not show a 
profit during the years 1979 to 1982. In contrast to his
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deposition testimony, Liebsack testified that the company did 
have a positive cash-flow at times during that period. On 
cross-examination Liebsack explained that he had done some 
investigation in preparation for trial which indicated that his 
deposition answers regarding cash-flow were incorrect. J.R.L.'s 
outside accountant testified that the officers' salaries, for the 
years he prepared the company's tax returns, remained 
relatively constant, with some annual raises which were not out 
of line or excessive.  

Liebsack acknowledged that he signed all of the monthly fee 
reports sent to ServiceMaster after reviewing them, and was 
satisfied that they were accurate.  

The circumstantial evidence in the record is not so related 
that the only conclusion to be reasonably drawn from it is an 
inference of fraud by Liebsack. Although Liebsack signed the 
reports, he did not prepare them all, and there is no evidence 
that he directed the reports reflect anything other than a correct 
statement of sales. The trial court which heard the testimony 
and observed the witnesses firsthand considered the conflict 
between the inferences of fraud urged by ServiceMaster, 
Liebsack's testimony that he was satisfied that the fee reports 
were accurate, and Linda Jones' testimony that she did not 
inform Liebsack of the unreported ServiceMaster files until 
after the 1982 audit. The fact that the trial court resolved this 
conflict in Liebsack's favor is of some significance. As we view 
the record, the evidence was not clear and convincing that 
Liebsack submitted the reports knowing the representations to 
be false or that he acted recklessly without knowledge as to the 
truth of the representations.  

While Liebsack's accounting practices and actions during the 
two ServiceMaster audits were not beyond reproach, the 
evidence fails to show that Liebsack actively practiced fraud 
upon ServiceMaster. See Slusarski v. American Confinement 
Sys., 218 Neb. 576, 357 N.W.2d 450 (1984).  

The judgment of the district court is affirmed.  
AFFIRMED.  

KRIVOSHA, C.J., concurring in the result.  
For reasons more specifically set out in my separate 

concurrences in Anderson v. Farm Bureau Ins. Co., 219 Neb. 1,
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360 N.W.2d 488 (1985), and In re Estate ofPrice, ante p. 12, 388 
N.W.2d 72 (1986), I concur in the result reached in this case.  

SHANAHAN, J., joins in this concurrence.  

LEE WILLIS, APPELLEE, V. JESSIE ROSE, PERSONAL 

REPRESENTATIVE OF THE ESTATE OF GARNET ROSE, DECEASED, 

APPELLANT, GERALD D. ROSE, INTERVENOR-APPELLEE.  

388 N.W.2d 101 

Filed June 6, 1986. No. 85-175.  

1. Actions: Equity. Where the intimate relationships of the parties are involved, an 

adequate remedy is available only within the equitable jurisdiction of the court.  

2. Actions: Parties: Abatement, Survival, and Revival. No action pending in any 

court shall abate by the death of either or both the parties thereto, except an 

action for libel, slander, malicious prosecution, assault, or assault and battery, 

or for a nuisance, which shall abate by the death of the defendant.  

3. -: -: - The revivor should be against the representatives of the 

deceased person whose property rights would be affected by the revivor. If the 

revivor would affect only the personal property in the hands of the 

administrator, then it may be revived as against him, but if it is intended to affect 

real property which passed, on the death of the judgment debtor, to his heirs, 

then it should be revived against such heirs at law, and if the judgment is to 

affect, or does affect, both personalty and real estate, then it should be revived 

against both the personal representatives and the heirs.  

4. -: -: - Where a cause of action or several causes of action may 

properly lie against a personal representative of a deceased defendant as well as 

against the heir of the deceased, an order of revivor against only one of the 

parties, if proper, for some of the relief sought is not defective, and the cause of 

action may proceed against that party.  

Appeal from the District Court for Kearney County: 
WILLIAM G. CAMBRIDGE, Judge. Affirmed.  

David W. Jorgensen and Raymond A. Hervert of Nye, 
Hervert, Jorgensen & Watson, PC., for appellant.  

Graten D. Beavers and Dirk V Block of Knapp, Mues, 
Beavers & Luther, for appellee.  

William J. Ross of Ross, Schroeder & Fritzler, for 
intervenor-appellee.
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KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

KRIVOSHA, C.J.  
The instant case began as an action for an accounting in the 

district court for Kearney County, Nebraska. The suit was filed 
by the appellee, Lee Willis, against Garnet Rose. At the time the 
suit was commenced, Rose was the managing partner of a 
farming partnership which had been created in 1947 under the 
"terms" of an oral agreement. The partnership consisted of 
Rose, Willis, and a Gerald D. Rose, who is also known as Dale 
Rose. In February of 1982 Willis informed Garnet Rose that he 
wanted to retire from farming. At this time Willis requested 
that Garnet Rose distribute to Willis his share of the 
partnership assets. Garnet Rose informed Willis that he had 
nothing due him except his share from the current year's 
farming operation. On April26, 1982, Willis' attorney wrote to 
Garnet Rose demanding an accounting. When no response was 
received, Willis filed his original petition in the district court for 
Kearney County against Garnet Rose, seeking an accounting of 
the partnership. In an effort to get the case at issue, Garnet 
Rose filed a second motion to make more definite and certain, 
which was sustained in part and in part overruled. On 
November 25, 1983, before Willis had filed a second amended 
petition to comply with that part of the motion which was 
sustained, Garnet Rose died. On December 27, 1983, Jessie 
Rose, Garnet's sole and only heir, was appointed personal 
representative of Rose's estate. Willis filed a second amended 
petition on December 5, 1983, and on January 11, 1984, filed a 
motion for revivor, seeking to revive the action against Jessie 
Rose as personal representative of the estate of Garnet Rose, 
deceased. On January 13, 1984, the third partner, Dale Rose, 
filed a petition seeking to intervene in the action. On January 
25, 1984, the district court granted Dale Rose permission to 
intervene.  

Thereafter, on February 13, 1984, Jessie Rose, as personal 
representative, filed a special appearance. The special 
appearance was overruled on June 19, 1984, and a trial on the 
issue of the revivor was had on October 17, 1984. The court
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thereafter entered a final order reviving the action filed by 
Willis against Jessie Rose as personal representative of the 
estate of Garnet Rose. It is from this final order, see Spradlin v.  
Myers, 200 Neb. 559, 264 N.W.2d 658 (1978), which Jessie 
Rose, as personal representative of the estate of Garnet Rose, 
now appeals.  

Jessie Rose argues that because the accounting action filed 
by Willis sought not only an accounting and a money judgment 
against Garnet Rose but also was concerned with certain real 
estate which Willis maintains was a part of the partnership and 
which was improperly conveyed by Garnet Rose from the 
partnership to his personal estate, the action must be revived 
not only against the personal representative of the estate of 
Garnet Rose but against the heirs of Garnet Rose as well. She 
further maintains that having failed to revive the cause of 
action against all possible defendants, the revivor cannot be 
maintained with regard to any one defendant, even if the 
revivor was proper as against that defendant. The personal 
representative cites no specific authority to us for that 
proposition, nor are we able to find any. We are convinced that 
the position taken by the personal representative is not 
supportable in law, and, for that reason, we believe that the 
decision of the district court reviving the action as against Jessie 
Rose, personal representative of the estate of Garnet Rose, 
should be affirmed.  

An examination of the petition initially filed by Willis 
against Garnet Rose makes it clear that this was not an action to 
wind up a dissolved partnership pursuant to the Nebraska 
Uniform Partnership Act (Neb. Rev. Stat. § 67-337 (Reissue 
1981)), but, rather, was a suit by one partner against another for 
an equitable accounting arising out of a confidential 
relationship and the alleged fact that the managing partner had 
misappropriated funds which properly belonged to the 
partnership. An action of this nature properly falls within the 
equitable jurisdiction of a district court. See Anderson v.  
Clemens Mobile Homes, 214 Neb. 283, 333 N.W.2d 900 (1983).  
While the Anderson case involved a suit by a minority 
stockholder against a corporation and its majority and only 
other stockholder, the principle of law as applied to a
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partnership is the same. In Anderson, supra at 285, 333 N.W.2d 
at 903, we said: "Where the intimate relationships of the parties 
are involved, an adequate remedy is available only within the 
equitable jurisdiction of the court." See, also, Philip G.  
Johnson & Co. v. Salmen, 211 Neb. 123, 317 N.W.2d 900 
(1982). The nature of the action filed by Willis against Rose was 
one in which Willis sought an order by the district court 
requiring Garnet Rose to account to Willis for the funds 
properly belonging to Willis and improperly appropriated by 
Rose and for a judgment for the amount found due as well as 
other equitable relief.  

The first question that must be answered is whether the death 
of Garnet Rose abated the action then pending or whether the 
action continued. Neb. Rev. Stat. § 25-1402 (Reissue 1985) 
provides: "No action pending in any court shall abate by the 
death of either or both the parties thereto, except an action for 
libel, slander, malicious prosecution, assault, or assault and 
battery, or for a nuisance, which shall abate by the death of the 
defendant." It is clear that the action filed by Willis against 
Garnet Rose was not one of those specifically excepted by the 
provisions of § 25-1402, and, therefore, the action did not 
abate by reason of Garnet Rose's death.  

As an aside, the personal representative argues that 
§ 25-1402 does not apply because no action was pending at the 
time of the death of Garnet Rose. In support of that position 
the personal representative maintains that, because a motion to 
make more definite and certain had been in part sustained and 
in part overruled and the plaintiff had not filed an amended 
petition to comply with the order of the court before Garnet 
Rose's death, no action was pending on the date of death. We 
believe that the argument has no merit. It is clear that a proper 
petition had been filed in time and that the defendant, Garnet 
Rose, had been properly served and had filed a pleading in 
opposition thereto. By sustaining in part a motion to make 
more definite and certain, the action was not in any manner 
dismissed by the district court, nor did it somehow become 
amorphous. Neb. Rev. Stat. § 25-833 (Reissue 1985) makes it 
clear that one can file a motion to make more definite and 
certain only in response to an action pending. The statute reads
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in part: "[W]hen the allegations of a pleading are so indefinite 
and uncertain that the precise nature of the charge or defense is 

not apparent, the court may require the pleading to be made 
definite and certain by amendment." The fact that the 

defendant may be entitled to require a more definite statement 
of the plaintiff does not mean that the statement made by the 

plaintiff, if no motion had been filed, was not sufficient to state 

a cause of action or that the action did not exist. See, Chicago, 
R. I. & P R. Co. v. Shepherd, 39 Neb. 523, 58 N.W. 189 (1894); 
Rhodes v. Crites, 173 Neb. 501, 113 N.W.2d 611 (1962). The 
district court's order sustaining in part a motion to make more 

definite and certain is not the same as dismissing an action. The 

action clearly was pending at the time that Garnet Rose died, 

and the provisions of § 25-1402 were applicable.  
In support of the personal representative's position that 

unless the suit is revived against all possible parties it cannot be 
maintained against any party, the personal representative refers 

us to the cases of Urlau v. Ruhe, 63 Neb. 883, 89 N.W. 427 
(1902), Dougherty v. White, 112 Neb. 675, 200 N.W. 884 
(1924), and Keefe v. Grace, 142 Neb. 330, 6 N.W.2d 59 (1942).  
We believe, however, that a reading of those cases and the 

applicable statutes does not support the personal 
representative's position and, in fact, makes it clear that just the 

opposite is the law.  
In the Urlau case the court was presented with a case in which 

an action to foreclose a real estate mortgage was commenced.  
While the action was pending, one of the mortgagors died.  

Because this was an action involving only real estate, the title of 
which had passed to the mortgagor's heirs upon his death, it was 
determined that the heirs were necessary parties to the litigation 

and that the action should be revived as against them. Likewise, 
in Dougherty v. White, supra, suit was brought to quiet title to a 

quarter section of land and for an accounting for rents and 

profits. In deciding Dougherty, supra at 681-82, 200 N.W. at 

887, we said: 
We think a fair construction of our statute, above 

quoted, in view of the decisions of this and other courts, 
requires that the revivor should be against the 
representatives of the deceased person whose property
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rights would be affected by the revivor. If the revivor 
would affect only the personal property in the hands of the 
administrator, then it may be revived as against him, but, 
if it is intended to affect real property which passed, on the 
death of the judgment debtor, to his heirs, then it should 
be revived against such heirs at law, and, if the judgment is 
to affect, or does affect, both personalty and real estate, 
then it should be revived against both the personal 
representatives and the heirs. In the instant case, the 
revivor was not against the heirs at law of Mahon, and yet 
it was the real property which descended to them that is 
sought to be affected and taken under the execution, and 
under a judgment to which they were not a party and of 
which they had no legal notice.  

And, finally, in Keefe v. Grace, supra, an action was brought 
to set aside certain deeds allegedly executed by fraud. In 
deciding the Keefe case we said at 333-34, 6 N.W.2d at 61: 

In the instant case the action sought to be revived 
involved solely the legality of certain deeds. No claim is 
made that the action was necessary to provide funds for 
the payment of debts and claims against the estate. We are 
inclined to the view that upon the death of Mary Ann 
Keefe, the incompetent ward, any title to real estate 
involved which was vested in her passed to her heirs or 
devisees, and the special administrator appointed after her 
death, under these circumstances, was wholly without 
power or right to maintain the action.  

(Emphasis supplied.) 
In the recent case of Spradlin v. Myers, 200 Neb. 559, 563, 

264 N.W.2d 658, 661 (1978), we set out the general rule saying: 
" 'Where the subject-matter of an action is personal property, 
the action may and should, after the death of plaintiff, be 
revived in the names of his personal representatives, and not in 
the names of his heirs, devisees or legatees . . . .' " Further, Neb.  
Rev. Stat. § 25-1411 (Reissue 1985) provides: 

Upon the death of a defendant in an action, wherein the 
right, or any part thereof, survives against his personal 
representative, the revivor shallbe against him; and it may 
also be against the heirs or devisees of the defendant, or
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both, when the right of action, or any part thereof, 
survives against them.  

(Emphasis supplied.) 
The reason for the rule is simple. A suit must be brought by 

or against a person or persons who have an interest in the 
property which will be affected by the order of the court. If the 
property to be affected is personal property, the proper party is 

the personal representative, who, until the estate is closed, has 
lawful title to the property. See Mead Co. v. Doerfler, 146 Neb.  
21, 18 N.W.2d 524 (1945). See, also, Neb. Rev. Stat. § 30-2472 
(Reissue 1985). On the other hand, if the property is realty, the 
proper party or parties are the heirs or devisees, because title to 
real estate immediately vests in the heirs or devisees upon the 
death of the party having an interest in the property just prior to 
death. See Evans v. Evans, 199 Neb. 480, 260 N.W.2d 188 
(1977).  

In the instant case the petition for accounting as presented to 
us on appeal seeks the recovery of only money, an action 
involving only personal property. It may very well be that, upon 
trial of the action, plaintiff may also seek to quiet title to real 
estate and, therefore, be unable to recover upon all of plaintiff's 
causes of action because some of the actions may properly lie 
against the personal representative of the estate of Garnet Rose 
and some of the actions properly against the heirs of Garnet 
Rose. We are not, however, required at this time to pass upon 
what relief it is that Willis may be entitled to obtain. All we are 

required to pass upon at this time is the single question of 
whether a suit seeking, at least in part, the recovery of 

personalty, and revived against the personal representative of a 
deceased defendant, may continue even though full relief may 
not be available because the action has not been also revived as 
against the heir of the deceased partner. We think that the 
answer must be yes.  

It may very well be that at some time there may be a 
misjoinder of causes of action. That we do not pass upon. The 
fact, however, that there may at some point be a misjoinder of 
causes of action does not invalidate the order of revivor 
properly entered and served upon the personal representative of 

the estate of Garnet Rose with regard to personal property, to
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wit, money, being sought by the plaintiff. Where a cause of 
action or several causes of action may properly lie against a 
personal representative of a deceased defendant as well as 
against the heir of the deceased, an order of revivor against only 
one of the parties, if proper, for some of the relief sought is not 
defective, and the cause of action may proceed against that 
party.  

The decision of the district court reviving the action against 
Jessie Rose, personal representative of the estate of Garnet 
Rose, was proper and must be affirmed.  

AFFIRMED.  

RICHARD L. McGEE, APPELLEE, V. PANHANDLE TECHNICAL 
SYSTEMS, INC., ET AL., APPELLANTS.  

387 N.W.2d 709 

Filed June 6, 1986. No. 85-229.  

1. Workers' Compensation: Employer and Employee. It is a general rule that a 
commercial traveler acts in the course of his employment during the entire 
period of travel on the employer's business.  

2. Workers' Compensation. Whether travel is within the scope and course of 
employment depends on the facts of each case.  

3. . The mission of the master must be the major factor in the journey or 
movement, and not merely incidental thereto. Where an employee, in the 
performance of his duties, is required to travel and an accident occurs while he is 
so engaged, it arises out of and in the course of his employment and within the 
scope of the Workers' Compensation Act.  

4. Corporations: Employer and Employee. A corporation is a complete entity 
separate and distinguishable from its stockholders and officers, and if it sees fit 
to have one of the latter serve it in the capacity of an ordinary employee, nothing 
prevents it from so doing.  

5. Workers' Compensation: Time. Where a reasonable controversy exists between 
the parties as to the payment of compensation, an injured employee is not 
entitled to the statutory penalties for waiting time.  

6. Workers' Compensation: Appeal and Error. A finding of the Nebraska 
Workers' Compensation Court after rehearing will not be overturned unless it is 
clearly wrong.
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Appeal from the Nebraska Workers' Compensation Court.  

Affirmed.  

Philip M. Kelly of Winner, Nichols, Douglas and Kelly, for 

appellants.  

James W. Ellison of Holtorf, Kovarik, Nuttleman, Ellison, 

Mathis & Javoronok, P.C., for appellee.  

KRIVOSHA, C.J., WHITE, and HASTINGS, JJ., and CAMP, D.J., 
and COLWELL, D.J., Retired.  

COLWELL, D.J., Retired.  
The defendants, Panhandle Technical Systems, Inc.  

(Panhandle), and its workers' compensation insurance carrier, 

Continental Insurance Company, appeal from an award by a 

three-judge panel of the Nebraska Workers' Compensation 

Court in favor of the plaintiff, Richard L. McGee, for injuries 

received in an auto accident in Utah. The main issue is whether 

the injuries arose out of and in the course of his employment 
with Panhandle, a family-owned Nebraska corporation.  

Plaintiff and his wife, Barbara, each owned one-half of the 

corporate stock.  
After the one-judge hearing, on May 22, 1984, McGee was 

awarded $180 per week for temporary total disability from 

October 19, 1982, through the date of the hearing, April 18, 
1984, and thereafter for as long as he remained totally disabled 

as a result of the accident; residual permanent partial disability 
if the total disability should cease; present and future medical 

and hospital expenses; and vocational rehabilitation services as 

provided in Neb. Rev. Stat. § 48-162.01 (Reissue 1984). The 
defendants applied for rehearing.  

On rehearing, the three-judge panel found that McGee's 

injuries were the result of an October 18, 1982, accident which 

had arisen out of and in the course of his employment with 

Panhandle. The one-judge award was modified to further 

award plaintiff $727 for travel expenses, an additional 50 

percent of amounts ordered for disability compensation as a 

waiting penalty, an attorney fee of $500 for the first hearing, 
and a $1,500 attorney fee for defendants' failure to obtain a 

reduction in the award on appeal.
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Panhandle was incorporated in February 1981, with the 
main office in Kimball, Nebraska, and another store in Gering, 
Nebraska. Barbara, the company president, was always active 
in the business. Richard was a school administrator by training, 
having a master's degree in education, and, up to the end of the 
1981-82 school year, he was principal of the Kimball, Nebraska, 
public elementary school. The corporate records show that on 
May 7, 1982, it was decided that Richard would join the 
company full time on October 1, 1982. He had previously 
performed consulting work for Panhandle, for which he was 
paid. Richard resigned his position as principal and joined the 
Panhandle staff full time on October 1 as the business manager, 
at a salary of $2,500 per month. His general duties and 
responsibilities included the company records and accounts, 
advertising, service department, and staff and customer 
training. Some out-of-state travel was required. Barbara was 
considered to be in charge of Panhandle because of her 
experience, but they shared most policy decisions.  

While attending an Apple computer convention at Dallas, 
Texas, in 1981, Richard and Barbara were impressed with the 
marketing procedures of other dealers, and they were 
encouraged by John Horning, an Apple representative, to visit 
other Apple stores in California to get new ideas, since they 
were recognized leaders in new marketing techniques. In 
August 1982 they decided to do so. Later, the illness of a child 
prevented Barbara's participation.  

Richard drove the family van to California, arriving at 
Anaheim on October 9. The next day, Sunday, he planned visits 
to computer stores and visited Disneyland. He visited at least six 
or seven computer stores during the following week. The length 
of his visits varied and ranged from a few minutes to a couple of 
hours, with an average stay of from 30 to 60 minutes. One store 
was visited twice. His memory from the accident was hazy, and 
he could only specifically recall his visits to two or three stores.  
In general, he recalled observing seminars and seminar 
techniques, the use of videotape, sales demonstrations, service 
techniques, service contracts, and store layouts. His notes and 
sketches were lost in the accident which precipitated his claim.  

When he was not visiting stores, Richard spent time reading,
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preparing for store visits, editing his notes, and recording 
marketing ideas.  

On Sunday, October 17, 1982, he began his return trip by 
driving to Rialto, California, where he visited relatives for 3 to 4 
hours, and at 2 p.m. departed for home. Excepting a few rest 
stops, he did not make a prolonged stop until he reached St.  
George, Utah, where he telephoned his wife at 9 or 10 p.m. At 
that point he intended to drive on until he reached a rest area 
near Evanston, Wyoming. He planned to rest there 2 to 3 hours 
before continuing.  

Near Provo, Utah, at approximately 3:30 a.m. on October 
18, 1982, his van collided head on with a semitrailer. He 
admitted that he might have fallen asleep at the wheel. He 
sustained numerous injuries as a result of the accident, 
including a fracture of the right acetabulum, ligament 
disruption and dislocation of the right knee, abdominal 
trauma, sciatic nerve weakness on the right side, a pulmonary 
contusion, and a cerebral concussion. Panhandle's business was 
terminated in a matter of months following the accident.  

In the first, second, and fifth assignments of error, the 
appellants contend that the evidence was insufficient to find 
that Richard McGee was injured in the course and scope of his 
employment and to find that McGee was an employee as 
contemplated by the Nebraska Workers' Compensation Act.  

The findings of fact by the compensation court on rehearing 
have the effect of a jury verdict in a civil case, and a judgment 
may not be set aside on appeal where there is evidence sufficient 
to support it. Oham v. Aaron Corp., 222 Neb. 28, 382 N.W.2d 
12 (1986); Neb. Rev. Stat. § 48-185 (Reissue 1984). In 
determining the sufficiency of the evidence, the evidence must 
be considered in the light most favorable to the successful party.  
Every controverted fact must be resolved in his favor and he 
should have the benefit of every inference that can reasonably 
be drawn therefrom. A finding of the Nebraska Workers' 
Compensation Court after rehearing will not be overturned 
unless it is clearly wrong. Oham v. Aaron Corp., supra.  

Appellants correctly assert that it is the plaintiff's burden to 
establish that the injury for which compensation is sought arose 
out of and in the course of his employment. Neb. Rev. Stat.
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§ 48-101 (Reissue 1984); Benson v. Barnes & Barnes Trucking, 
217 Neb. 865, 354 N.W.2d 127 (1984).  

"Arising out of" is a term which "describes the accident and 
its origin, cause, and character, i.e., whether it resulted from 
risks arising within the scope or sphere of the employee's job." 
Stoll v. School Dist. (No. 1) ofLincoln, 207 Neb. 670, 672, 301 
N.W.2d 68, 71 (1981). On the other hand, " 'in the course of' 
refers to the time, place, and circumstances surrounding the 
accident." Id.  

Appellants contend that Richard was not in the course of his 
employment when the accident occurred because the trip was 
for his personal benefit, it involved a minimal amount of actual 
visitation to computer stores, the trip was not an absolute 
requirement of Richard's employment, the trip's major purpose 
was to educate him, there was direct benefit to him and only an 
indirect benefit to the company, the trip did not fall within the 
scope of his duties as business manager, and the accident 
occurred at 3:30 a.m. after he decided to drive through the 
night.  

Whether travel is within the scope and course of employment 
depends on the facts of each case. Stoll v. School Dist. (No. 1) 
ofLincoln, supra. It is a general rule that a commercial traveler 
acts in the course of his employment during the entire period of 
travel on the employer's business. Gibb v. Highway G.M.C.  
Sales & Service Corp., 178 Neb. 127, 132 N.W.2d 297 (1964).  
Also, 

the mission of the master must be the major factor in the 
journey or movement, and not merely incidental thereto.  
... Where an employee, in the performance of his duties, 
is required to travel and an accident occurs while he is so 
engaged it arises out of and in the course of his 
employment and within the scope of the Workmen's 
Compensation Act.  

(Syllabus of the court.) Solheim v. Hastings Housing Co., 151 
Neb. 264, 37 N.W.2d 212 (1949).  

Although the trip in question was not a part of Richard's 
everyday duties, the evidence in the record supports a finding 
that his duties involved some travel and were broad enough in 
scope to include the trip to California. Further, the trip was
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made primarily for business purposes and for the benefit of 
Panhandle. This is not a case like Meyer v. First United 
Methodist Church, 206 Neb. 607, 294 N.W2d 611 (1980).  
There, the employee's injury occurred while she was at an 
out-of-state seminar for her personal educational benefit, and 
it was held that such was outside the course and scope of her 
employment because the employer only indirectly benefited 
from her attendance and it was not a part of her contract of 
employment. The record before us contains evidence that 
Richard went to California primarily to learn marketing 
techniques to assist and promote Panhandle in its retail sales of 
Apple computers. It also shows that he spent a substantial 
amount of time working while he was in California, visited few 
entertainment attractions, spent little time socializing, charged 
some of his expenses to Panhandle's accounts, and deducted his 
costs as employee business expenses on his 1982 income tax 
return. His decision to drive for long hours on the date of the 
accident may not in retrospect have been a wise one, but it was a 
matter of personal convenience.  

Appellants argue that as a 50-percent stockholder with his 
wife, and as an officer and director, Richard was in essence an 
alter ego of the corporation and therefore is not a covered 
employee. We do not agree. In Solheim v. Hastings Housing 
Co., supra at 274, 37 N.W.2d at 219, an officer of a corporation 
who was employed as a construction manager by the same 
company was a covered employee, as his employment and 
duties as a manager were separate from his position as an 
officer, and " 'A corporation is a complete entity separate and 
distinguishable from its stockholders and officers and if it sees 
fit to have one of the latter serve it in the capacity of an ordinary 
employee we see nothing to prevent it from so doing.' " 

There was evidence that Richard was hired as business 
manager, that he was to receive a regular salary, that prior to 
joining the company full time he performed services as a 
consultant for which he received a daily wage, and that he did 
have employee duties apart from his duties as an officer of the 
company.  

As stated in IC A. Larson, The Law of Workmen's 
Compensation § 54.00 at 9-166 (1986):
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Corporate officers are generally covered by workmen's 
compensation, not only as to typical "employee" work 
but also as to managerial activities. However, when 
corporate office is combined with controlling stock 
ownership to such an extent that the corporation is in 
effect the alter ego of the stockholder, coverage is often 
denied, but even here an exception is sometimes made 
when the duties involved were typical "employee" duties.  

The findings that plaintiff was an employee of Panhandle 
and entitled to workers' compensation and that plaintiff was 
injured in the course of his employment were correct.  

The appellants' next assignment of error is that the 
compensation court erred in awarding Richard vocational 
rehabilitation, based on the contention that the plaintiff could 
return to work as a schoolteacher.  

Section 48-162.01(3) provides in part: 
An employee who has suffered an injury covered by 
sections 48-101 to 48-151 shall be entitled to prompt 
medical and physical rehabilitation services. When as a 
result of the injury an employee is unable to perform work 
for which he or she has previous training or experience, he 
or she shall be entitled to such vocational rehabilitation 
services, including retraining and job placement, as may 
be reasonably necessary to restore him or her to suitable 
employment.  

The compensation court's determination after rehearing as to 
an employee's ability to return to work in which he is previously 
skilled is a factual question which will not be disturbed on 
appeal to this court unless clearly wrong. Pollock v. Monfort of 
Colorado, 221 Neb. 859, 381 N.W.2d 154 (1986).  

-Although Dr. Roger Sobel, one of Richard's physicians, 
stated that, from an orthopedic standpoint, he could return to 
teaching, there is other substantial evidence which supports the 
compensation court's determination. At the time of the 
rehearing, the evidence shows that he experienced physical 
pain; his recent memory was poor; he was experiencing 
difficulty in standing, sitting, bending, driving, and 
concentrating; his attention span was short; his injuries made 
getting dressed difficult; and his attempts to locate a job where
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he could work to his capability, i.e., 2 to 3 hours per day, were 
unsuccessful.  

After the accident Richard sought psychological counseling.  
One of his 'counselors, Charles Watts, described him as 

depressed and suffering from an adjustment disorder with 

mixed features. Watts testified Richard's emotional state would 

be helped if he were able to find meaningful work, but the 

problem was that he had functioned so much higher before that 

jobs he would have to take now would be a step down. Watts 

also testified that Richard might not ever be able to work full 

time.  
Dr. Sobel described Richard's physical problems as involving 

"extremes of motion of the hip and knee and also sitting in one 

place for an extended period of time, standing or walking for an 

extended period and driving, sitting in one position long enough 
to drive for a period of time." The doctor recommended that he 

not seek work on a permanent basis which involved extensive 

bending, repeated lifting of objects of greater than 25 pounds, 

repeated squatting or kneeling, extensive driving, or extensive 

periods of standing or walking. Dr. Sobel also qualified his 
statement pertaining to Richard's ability to return to teaching, 
noting that the plaintiff's reactive depression might create a 

problem in that regard.  
The record supports the three-judge panel's award of an 

opportunity to be evaluated for reasonably necessary 
vocational rehabilitation.  

The appellants also assert that because the physicians have 

determined a rating of permanent "disability," Richard should 

be given that rating and not be placed on temporary total 

disability.  
It is true that Dr. Sobel stated that as a result of the injuries 

there was a total of a 70-percent permanent physical 

impairment and loss of physical function to the right lower 

extremity, which translated to a 28-percent permanent physical 

impairment and loss of physical function to the body as a 

whole. However, there is also evidence in the record that 

Richard's attempt to work after the accident had not been 

successful and that he has had no success in finding work which 

he could do, because of his resulting physical and mental
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problems. Additionally, there is evidence that he faces future 
hip and knee joint replacements which may only provide 
temporary relief.  

Although Dr. Sobel did assess a specific percentage of bodily 
disability based on impairment of the leg, there were other 
factors to consider, as set forth above, which contributed to 
Richard's present disability. In any event, "Disability under 
Neb. Rev. Stat. § 48-121(1) and (2) (Reissue 1978) of the 
Nebraska workmen's compensation law is defined in the cases 
in terms of employability and earning capacity rather than in 
terms of loss of bodily function." Minshall v. Plains Mfg. Co., 
215 Neb. 881, 885, 341 N.W.2d 906, 909 (1983).  

Because of Richard's complaints in addition to the 
impairment of the leg itself, the compensation court on 
rehearing held that he was temporarily totally disabled from 
October 19, 1982, through the rehearing date of September 19, 
1984, and would remain so for an indefinite period of time.  
Such a finding was not clearly wrong and finds support in the 
record.  

Lastly, appellants object to the 50-percent waiting penalty, 
arguing that the applicable statute, Neb. Rev. Stat. § 48-125 
(Reissue 1984), was intended to prevent frivolous delays, 
Updike Grain Co. v. Swanson, 104 Neb. 661, 178 N.W. 618 
(1920), and that the facts here present a reasonable controversy 
concerning whether plaintiff was acting within the course of his 
employment, particularly whether or not the trip to California 
benefited Panhandle.  

Section 48-125 in part provides: 
(1) Except as hereinafter provided, all amounts of 

compensation payable under the provisions of this act 
shall be payable periodically in accordance with the 
methods of payment of wages of the employee at the time 
of the injury or death; Provided, fifty per cent shall be 
added for waiting time for all delinquent payments after 
thirty days' notice has been given of disability.  

"[W]here a reasonable controversy exists between the parties 
as to the payment of compensation, an injured employee is not 
entitled to the statutory penalties for waiting time." Savage v.  
HenselPhelps Constr Co., 208 Neb. 676, 680, 305 N.W.2d 375,
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378 (1981).  
It is noted that the three-judge panel found on this issue that 

the evidence was "so clear that there is not a reasonable 
controversy as to defendants' liability . . ." Whether there was 

a reasonable controversy is a question of fact. Mulder v.  
Minnesota Mining & Mfg. Co., 219 Neb. 241, 361 N.W.2d 572 
(1985). As previously discussed, the evidence supports 
plaintiff's claim of a business trip to California, made with the 
approval and direction of Panhandle management, in 
accordance with advanced planning of purpose and details to 
improve Panhandle's business, and not for plaintiff's benefit.  
We cannot say that its finding of no reasonable controversy was 
clearly wrong.  

Plaintiff is allowed an attorney fee of $750 for services 
performed in this court.  

AFFIRMED.  

FRED JACKSON ET AL., APPELLANTS, V. COUNTY OF DOUGLAS, 

NEBRASKA, APPELLEE.  

388 N.W.2d 64 

Filed June 6, 1986. No. 85-253.  

1. Counties: Claims: Contracts. All claims against a county for payment for 

services or labor arising out of a contract are subject to the provisions of Neb.  

Rev. Stat. § 23-135 (Reissue 1983).  
2. Pleadings: Demurrer: Time: Counties: Claims. A petition for the allowance of a 

claim against a county which is subject to the provisions of Neb. Rev. Stat.  

§ 23-135 (Reissue 1983) is demurrable unless it shows on its face that the claim 

was filed with the county clerk within the statutory time.  

3. Equity: Accounting. In order to be entitled to the equitable remedy of an 

accounting, it is necessary to allege and prove that a fiduciary or trust 

relationship existed between the parties or that a complicated series of accounts 

makes the remedy at law inadequate.  

Appeal from the District Court for Douglas County: JOHN 

E. CLARK, Judge. Affirmed.  

Thomas F. Dowd of Dowd, Fahey & Dinsmore, for 
appellants.
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Donald L. Knowles, Douglas County Attorney, and Michael 
W. Amdor, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, SHANAHAN, 
and GRANT, JJ.  

BOSLAUGH, J.  
The plaintiffs appeal from the order of the trial court 

sustaining the defendant's demurrer to the petition on the 
ground that the court lacked subject matter jurisdiction.  

The plaintiffs, who are employees of the Douglas County 
Youth Center, brought this action both individually and on 
behalf of all persons classified as child care attendants or child 
care supervisors under the terms of a collective bargaining 
agreement between Douglas County and the local unit of the 
American Federation of State, County, and Municipal 
Employees. The petition focuses on a work rule which was 
adopted and implemented by the county on February 9, 1982.  
The rule required all plaintiffs to report to work 15 minutes 
before their regularly scheduled work shift in order to exchange 
information with the employees on the preceding shift. Failure 
to so report was considered tardiness and subjected employees 
to disciplinary action. The employees have never received 
wages for the 15-minute period prior to their scheduled work 
shift.  

The plaintiffs contend that since the adoption of the work 
rule, they have worked 15 minutes of overtime every workday 
and are entitled to wages for overtime. The plaintiffs allege that 
the defendant's failure and refusal to compensate them for such 
overtime is in violation of various provisions of the labor 
contract between the parties and the rules of the Douglas 
County civil service commission. The plaintiffs' petition asked 
for an accounting for all overtime worked and payment of 
overtime wages due the plaintiffs since February 9, 1982, 
together with prejudgment interest and interest on the 
judgment as provided by law, and costs.  

The defendant county filed a special demurrer stating three 
grounds for dismissal of the petition: (1) The district court lacks 
subject matter jurisdiction in that the plaintiffs have not 
pleaded compliance with the provisions of Neb. Rev. Stat.
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§ 23-135 (Reissue 1983) (the county claims statute); (2) The 
petition does not state facts sufficient to constitute a cause of 
action in that it has pleaded no right, contractual or otherwise, 
to an accounting; and (3) The petition of the plaintiffs does not 
state facts sufficient to state a cause of action in that on its face 
the action is barred by laches and estoppel.  

The district court found that although plaintiffs argued that 
their petition was in equity for an accounting and, therefore, 
they need not comply with the claims statute, in actuality the 
plaintiffs' claims were for services rendered pursuant to a 
contract. The court then held that such claims arising ex 
contractu are subject to the county claims statute and 
compliance with the statute is a condition precedent to 
institution of a suit in district court. Since plaintiffs' petition 
did not allege such compliance, it was subject to demurrer.  

On appeal the plaintiffs argue that their suit was brought 
pursuant to Neb. Rev. Stat. §§ 48-1228 et seq. (Reissue 1984), 
the Nebraska Wage Payment and Collection Act. The plaintiffs 
further contend that the wage act provides an alternate 
procedure for this type of claim against the county and, 
therefore, compliance with the claims statute was not necessary 
for the district court to obtain subject matter jurisdiction.  

It should first be noted that plaintiffs' petition does not refer 
to or cite the Nebraska Wage Payment and Collection Act. Yet, 
assuming that their petition was sufficient to raise a question as 
to whether the wage act provided subject matter jurisdiction to 
the district court, this court's decision in Bolan v. Boyle, 222 
Neb. 826, 387 N.W.2d 690 (1986), is dispositive of this issue.  
See, also, Halbleib v. City of Omaha, 222 Neb. 844, 388 
N.W2d 60 (1986).  

As in Bolan, these plaintiffs brought an action at law for 
payment for services or labor arising out of a contractual 
relationship. It is well settled that all such claims against a 
county, arising ex contractu, are subject to § 23-135, the county 
claims statute. McCollough v. County of Douglas, 150 Neb.  
389, 34 N.W.2d 654 (1948); Coverdale & Colpitts v. Dakota 
County, 144 Neb. 166, 12 N.W.2d 764 (1944). Furthermore, the 
county board has exclusive original jurisdiction in cases against 
the county involving claims arising out of contract and
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containing quasi-judicial questions of fact. Heinzman v.  
County of Hall, 213 Neb. 268, 328 N.W.2d 764 (1983); 
McCollough, supra. Compliance with the county claims statute 
in such actions is mandatory. Zeller Sand & Gravel v. Butler 
Co., 222 Neb. 847, 388 N.W.2d 62 (1986). Since the 
plaintiffs failed to allege compliance with § 23-135, the petition 
was subject to demurrer unless the district court otherwise had 
subject matter jurisdiction.  

The petition stated that it was in equity and prayed for an 
accounting, which may be an equitable remedy. Generally, an 
action for an accounting may, under one set of circumstances, 
find its remedy in an action at law and, under another, find it 
within the jurisdiction of equity. Philip G. Johnson & Co. v.  
Salmen, 211 Neb. 123, 317 N.W.2d 900 (1982); Schmidt v.  
Henderson, 148 Neb. 343, 27 N.W.2d 396 (1947).  

In order to determine whether the suit is in equity, it is 
necessary to examine the pleadings. Primarily, the plaintiffs 
seek an accounting based on their contractual relationship with 
the county. This court has held that "in order to be entitled to 
the equitable remedy of an accounting, it is necessary to show a 
fiduciary or trust relationship between the parties or a 
complicated series of accounts making the remedy at law 
inadequate." Lustgarten v. Jones, 220 Neb. 585, 590, 371 
N.W.2d 668, 671 (1985). See Trump, Inc. v. Sapp Bros. Ford 
Center, Inc., 210 Neb. 824, 317 N.W.2d 372 (1982). The 
plaintiffs' petition contains no allegation of any fiduciary or 
confidential relationship nor a series of complicated accounts 
rendering the remedy at law inadequate. The plaintiffs failed to 
plead a suit in equity, and, therefore, their petition was properly 
dismissed.  

The judgment of the district court is affirmed.  
AFFIRMED.  

CAPORALE, J., not participating.
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WARD CATTLE CO., A NEBRASKA CORPORATION, APPELLANT, V.  

FARM BUREAU INSURANCE COMPANY OF NEBRASKA, APPELLEE.  

388 N.W.2d 89 

Filed June 6, 1986. No. 85-330.  

1. Judgments: Appeal and Error. The judgment of a trial court as the finder of fact 
is equivalent to a jury verdict and will not be set aside unless clearly wrong.  

2. Circumstantial Evidence: Verdicts: Proof. Circumstantial evidence alone is 
insufficient to sustain a verdict unless the circumstances proved by the evidence 
are of such nature and so related to each other that the conclusion reached is the 
only one that can fairly and reasonably be drawn.  

3. Evidence: Proof. The evidence must be such as to make the plaintiff's theory of 
causation reasonably probable, not merely possible. Conjecture, speculation, or 
choice of quantitative possibilities is not proof. There must be something more 
which would lead a reasoning mind to one conclusion rather than to the other.  

4. Trial: Evidence: Proof. Where several inferences are deducible from the facts 
presented, which inferences are opposed to each other but equally consistent 
with the facts proved, the plaintiff does not sustain its position by a reliance 
alone on the inferences which would entitle it to recover.  

Appeal from the District Court for Fillmore County: 
ORVILLE L. COADY, Judge. Affirmed.  

Daniel E. Bryan of Heinisch & Bryan Law Office, for 
appellant.  

Gary J. Nedved of Marti, Dalton, Bruckner, O'Gara & 
Keating, P.C., for appellee.  

KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

Plaintiff-appellant, Ward Cattle Co. (Ward), brought this 
action to recover $7,200 under the theft provision of an 
insurance policy issued by the defendant-appellee, Farm 
Bureau Insurance Company of Nebraska. After a trial without 
a jury on November 19, 1984, the Fillmore County Court 
found that Ward's loss of 12 heifers was the result of theft and 
that the exemptions in the policy which foreclose recovery for 
losses due to escape, mysterious disappearance, inventory 
shortages, or wrongful conversion were not applicable. The 
county court awarded Ward $7,200 plus court costs and an 
attorney fee of $2,000.



223 NEBRASKA REPORTS

Farm Bureau appealed, and in a journal entry dated April 
30, 1985, the Fillmore County District Court reversed the 
decision, holding that evidence of theft was insufficient as a 
matter of law and that, consequently, the plaintiff had failed to 
establish a prima facie case. Ward appealed to this court. We 
affirm.  

Ward is a family corporation engaged in the business of 
farming and cattle feeding. Donald Ward is president of the 
corporation, and his wife, Shirley, is secretary. The Wards' son, 
John, is the vice president, and he and his wife, Barbara, live on 
the corporate farmstead. On November 6, 1980, Ward 
purchased 91 head of crossbred Hereford heifers. The cattle 
were delivered to the Ward farm and placed in a holding pen 
adjacent to a pen designated in the record as pen No. 2. The 
heifers remained in the holding pen, which was located 
approximately 100 feet from John and Barbara Ward's home.  
To the east of pen No. 2 was an enclosed stubble cornfield 
containing 260 steers. To the northwest of the holding pen was a 
loading chute, the gates of which were unlocked. Both pen No.  
2 and the stubble field and pen No. 2 and the holding pen were 
separated by wire mesh fences.  

On the morning of November 14, 1981, the Wards 
discovered that 16 of the 91 heifers were missing from the 
holding pen. John Ward testified that on the night of November 
13, 1981, between 10 and 11 p.m., a disturbance had occurred 
in the holding pen: "I heard some commotion and I just looked 
out the window and I [saw] some dirt in the air and the cattle 
running up the hill side in Pen No. 2." Ward testified that he ran 
from the house to close an open gate that led to the stubble 
field.  

The following morning, John Ward and his father did a head 
count of the heifers, some of which were now mixed in with the 
steers, and discovered that 16 were missing. No steers were 
missing. The Wards immediately notified the local sheriff and 
their Farm Bureau agent, and both investigated the incident.  
Evidence adduced at trial revealed that the entire 80-acre 
farmstead was fenced. These fences were all intact, with no 
signs of damage, uprooting, or cutting. The authorities also 
found no cattle tracks or droppings directly outside the
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perimeter fence, on adjacent county roads, or in surrounding 
ditches.  

The investigation revealed, however, that the fences 
surrounding the holding pen had been damaged. The posts were 

broken, and two lengths of the mesh fence were flattened. None 

of the wires had been cut or the posts uprooted. The record 

further indicates that a crushed rock driveway approximately 
500 feet in length runs from a county road to the loading chute.  

John Ward testified that the house is about 30 feet north of the 

driveway and that generally he can hear when vehicles are using 

the driveway. None of the parties investigating the incident saw 

any tire tracks, hoofprints, or cut fences in the area of the 

loading chute. The sheriff also verified with local sale barns 

that no heifers similar to Ward's had been recently sold or listed.  
Donald Ward placed an ad in the Geneva, Nebraska, 

newspaper on November 20, 1980, stating that Ward Cattle Co.  

had "lost" 16 heifers. He did not receive any responses to the 

ad, but approximately 2 weeks later four of the heifers were 

located at a neighboring farm some 5 miles east of Wards' 

farmstead. How the four heifers found their way to the 

neighboring farm is not revealed in the record, but they were 
eventually returned to the Wards.  

Ward filed a claim with Farm Bureau for the remaining 12 

missing heifers. Farm Bureau denied the claim, alleging that 

Ward's loss was not within the coverage of the policy. At trial in 

the subsequent lawsuit, the defendant offered no evidence 

except through cross-examination of the plaintiffs witnesses.  
At the close of the plaintiff's case, Farm Bureau rested, and the 

county court subsequently ruled in the plaintiff's favor. The 

district court reversed, holding that under our decision in 

Anderson v. Farm Bureau Ins. Co., 219 Neb. 1, 360 N.W.2d 
488 (1985), the plaintiff had failed to establish a prima facie 

case of theft.  
The dispositive question is whether sufficient evidence 

existed to support the county court's judgment. The judgment 

of a trial court as the finder of fact is equivalent to a jury verdict 

and will not be set aside unless clearly wrong. West Town 

Homeowners Assn. v. Schneider, 215 Neb. 905, 341 N.W.2d 
588 (1983); Studley v. School Dist. No. 38, 210 Neb. 669, 316
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N.W.2d 603 (1982). The reviewing court considers the evidence 
in the light most favorable to the successful party and gives that 
party the benefit of all reasonable inferences to be drawn from 
the evidence. White v. Medico Life Ins. Co., 212 Neb. 901, 327 
N.W.2d 606 (1982).  

We agree with the district court that the plaintiff's evidence 
failed to support a prima facie case of theft which would entitle 
it to coverage under the insurance policy. The theft provision of 
Ward's insurance contract states: "1. Theft. This insurance is 
extended to include direct loss by theft (but excluding escape, 
mysterious disappearance, inventory shortages, wrongful 
conversion and embezzlement). . . . (1) Any direct losses by 
theft shall be construed to include only losses where clear and 
satisfactory evidence is established regarding the theft." 

In Raff v. Farm Bureau Ins. Co., 181 Neb. 444, 149 N.W.2d 
52 (1967), we explained in some detail the meaning of policy 
terms identical to these. We stated: 

In popular usage, the word "theft" is another name for 
"larceny." As a general rule, however, the term as used in 
an insurance policy is not necessarily synonymous with 
larceny, but may have a much broader and more inclusive 
meaning. It could cover pilferage, swindling, 
embezzlement, conversion, and other unlawful 
appropriations as well as larceny. Here, however, it is 
apparent that the term is used in a niuch more restricted 
sense than is usually the case. While it is not necessary to 
arrive at a precise definition herein, it is evident "theft" 
must be construed to mean something other than escape, 
mysterious disappearance, inventory shortage, wrongful 
conversion, or embezzlement, because these are specific 
exclusions in the policy.  

"Escape" is defined in Black's Law Dictionary (4th 
Ed.), p. 639, as a flight from custody. In Webster's New 
International Dictionary (2d Ed.), Unabridged, p. 871, 
the word "escape" is defined as: "To get away * * *; to 
break away, get free, or get clear * * *." As used in this 
policy pertaining to livestock, "escape" must be construed 
to mean straying from or leaving the place of 
confinement.
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"Mysterious disappearance," under the terms of a theft 
policy, has been defined as disappearance under 
unknown, puzzling, and baffling circumstances which 
arouse wonder, curiosity, or speculation, or under 
circumstances which are difficult or hard to explain.  

(Emphasis supplied.) (Citation omitted.) 181 Neb. at 447, 149 
N.W.2d at 55.  

In Anderson v. Farm Bureau Ins. Co., supra, and in Popken 
v. Farmers Mutual Home Ins. Co., 180 Neb. 250, 142 N.W.2d 
309 (1966), we held that a plaintiff may establish its case by 
direct or circumstantial evidence. However, circumstantial 
evidence alone is insufficient to sustain a verdict unless the 
circumstances proved by the evidence are "of such nature and 
so related to each other that the conclusion reached ... is the 
only one that can fairly and reasonably be drawn. ... " We went 
on to say that the evidence must be such as to make "the 
plaintiffs' theory of causation reasonably probable, not merely 
possible.... Conjecture, speculation, or choice of quantitative 
possibilities [is] not proof. There must be something more 
which would lead a reasoning mind to one conclusion rather 
than to the other." 180 Neb. at 255, 142 N.W2d at 313.  

Where several inferences are deducible from the facts 
presented, which inferences are opposed to each other but 
equally consistent with the facts proved, the plaintiff does not 
sustain its position by a reliance alone on the inferences which 
would entitle it to recover. Anderson v. Farm Bureau Ins. Co., 
219 Neb. 1, 360 N.W.2d 488 (1985); Shamblen v. Great Lakes 
PipeLine Co., 158 Neb. 752, 64 N.W.2d 728 (1954).  

Using these standards, we conclude that the plaintiff has 
failed to meet its burden of proof in this case. Although an 
inference of theft is possible, it is not the only conclusion that 
could reasonably be drawn from the evidence. For example, no 
one could explain how the heifers were physically removed 
from the holding pen. John Ward testified that he could 
generally hear vehicles using the crushed rock driveway. He also 
testified that in order to use the loading chute by the holding 
pen, it would be necessary to use a semi or a large farm truck 
because of the height of the chute. He admitted that either 
vehicle would make a "pretty fair amount of noise."
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Additionally, there was no evidence of unusual tire tracks or 
cattle droppings around the loading chute.  

Even more mysterious is how four of the missing heifers 
reappeared at a neighboring farm. The Wards testified only 
that they did not know how the cattle came to be at their 
neighbor's farm 2 weeks after the incident. The neighbor's farm 
is located to the east of the Ward farm, the direction John Ward 
testified he saw the heifers running on the night of November 
13. Another unanswered question is why, if the heifers were 
stolen, were the holding pen fences flattened, not cut or 
uprooted, as if, as Donald Ward testified, the cattle had run 
through them? 

Neither the Wards nor any of their witnesses could offer 
physical evidence establishing how the cattle were stolen. At 
best, the evidence goes no further than supporting a number of 
inconsistent inferences as to how the animals vanished.  

AFFIRMED.  
WHITE, J., participating on briefs.  
KRIVOSHA, C.J., concurring in the result.  
For reasons more specifically set out in my separate 

concurrences in Anderson v. Farm Bureau Ins. Co., 219 Neb. 1, 
360 N.W.2d 488 (1985), and In re Estate of Price, ante p. 12, 
388 N.W.2d 72 (1986), I concur in the result reached in this 
case. This is an example of a case where we have combined two 
rules which are, in my view, inconsistent. The majority first 
says that "circumstantial evidence alone is insufficient to 
sustain a verdict unless the circumstances proved by the 
evidence are 'of such nature and so related to each other that the 
conclusion reached . . . is the only one that can fairly and 
reasonably be drawn . .. .' " (Emphasis supplied.) Having said 
that, the majority then says: "[T]he evidence must be such as to 
make 'the plaintiffs' theory of causation reasonably probable, 
not merely possible. .. . There must be something more which 
would lead a reasoning mind to one conclusion rather than to 
the other.' " (Emphasis supplied.) It is inconsistent to, on the 
one hand, hold that the evidence must be such that only one 
conclusion can be reached and, at the same time, on the other 
hand, hold that there "must be something more which would 
lead a reasoning mind to one conclusion rather than to the
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other." If something is the "only" conclusion which can be 
reached, it can never be the better of two possibilities.  

SHANAHAN, J., joins in this concurrence.  

TRAVELERS INDEMNITY COMPANY, A CORPORATION, APPELLEE, V.  

ARTHUR HEIM AND MELVA HElM, HUSBAND AND WIFE, 

APPELLANTS, HIGH PLAINS AGRICULTURAL CREDIT 

CORPORATION, APPELLEE.  

388 N.W.2d 106 

Filed June 6, 1986. No. 85-398.  

1. Judicial Sales. Confirmation of a judicial sale is an indication that the sale has 
been made in due compliance with the provisions of the decree ordering that 
sale, and manifests a court's acceptance of a purchaser's offer embodied in his 
bid reported to the court.  

2. Jurisdiction: Words and Phrases. Jurisdiction is the inherent power or authority 
to decide a case.  

3. Equity: Jurisdiction. Where a court of equity has obtained jurisdiction of a 
cause for any purpose, it will retain it for all, and will proceed to a final 
determination of the case, adjudicate all matters in issue, and thus avoid 
unnecessary litigation.  

4. Judicial Sales:'Jurisdiction. A court retains jurisdiction after confirmation of a 
judicial sale when there are special situations which have worked an injustice 
unknown to the complaining party at the time of confirmation, such as fraud, 
accident, or mistake.  

5. Judgments: Appeal and Error. A correct result will not be reversed merely 

because a trial court reached that correct result for an incorrect reason.  

Appeal from the District Court for Kimball County: JOHN 

D. KNAPP, Judge. Affirmed.  

Robert G. Simmons, Jr., of Wright, Simmons & Selzer, for 
appellants.  

Mark L. Laughlin of Venteicher, Laughlin, Peterson & Lang, 
for appellee High Plains.  

David C. Nuttleman of Holtorf, Kovarik, Nuttleman, 
Ellison, Mathis & Javoronok, P.C., for appellee Travelers 
Indemnity.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.
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PER CURIAM.  

Arthur and Melva Heim appeal the decision of the district 
court for Kimball County determining that the district court 
lacked jurisdiction to hear Heims' motions to declare a 
purchase at a sheriff's sale abandoned and to obtain an 
accounting. This case is another aspect of Travelers Indemnity 
Co. v. Heim, 218 Neb. 326, 352 N.W.2d 921 (1984), in which we 
affirmed confirmation of a sheriff's sale of Heims' real estate 
upon foreclosure of their mortgage granted to Travelers 
Indemnity Company.  

A first mortgage from Heims to Travelers Indemnity 
Company was recorded on April 21, 1976. A second mortgage 
on Heims' real estate was recorded on March 23, 1977, in favor 
of High Plains Agricultural Credit Corporation. On May 21, 
1979, Travelers commenced proceedings to foreclose its 
mortgage from Heims, after Heims were delinquent on their 
mortgage payments to Travelers. In its order of August 2, 1982, 
the district court found that Heims owed Travelers $580,647.30 
for the debt secured by the Heim mortgage to Travelers. The 
district court also found that Heims owed High Plains 
$346,712.56 on their debt, for which Heims had given their real 
estate mortgage to High Plains as collateral. The district court 
ordered Heims' real estate to be sold due to the default in 
indebtedness of Heims and the proceeds from the sheriff's sale 
to be applied to Heims' indebtedness to Travelers and High 
Plains. Before September 23, 1983, Heims had planted a winter 
wheat crop on their real estate which was subject to the 
mortgages.  

At the sheriff's sale held on September 23, 1983, High Plains 
bid $455,000 for Heims' real estate and made a downpayment 
of $68,250, which was 15 percent of High Plains' bid at the 
sheriff's sale. The sale to High Plains was confirmed by the 
district court on October 12, 1983, and subsequently affirmed 
by this court in Travelers Indemnity Co. v. Heim, supra. High 
Plains harvested a wheat crop from the real estate in 1984.  

On September 11, 1984, Heims instituted the present action, 
alleging that High Plains had made its bid on September 23, 
1983, that High Plains' purchase at the sheriff's sale was 
confirmed on October 12, but that High Plains' purchase price
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was not paid to the sheriff until May 3, 1984. Heims claimed 
that High Plains did not pay the full amount of its purchase 
price until it became evident that the winter wheat crop was 
successful. As alleged by Heims, High Plains had waived and 
abandoned its purchase at the sheriff's sale, so that the real 
estate should be resold. In addition to their request for another 
sale, Heims prayed for an accounting regarding the wheat crop 
harvested from the real estate by High Plains. Heims served 
Travelers and High Plains with requests for admissions and 
interrogatories. Travelers requested a protective order pursuant 
to Neb. Ct. R. of Disc. 26(c)(1) (rev. 1983), requesting that 
Travelers not be required to answer Heims' requests and 
interrogatories because a final order, the order confirming sale 
to High Plains, had already been entered in the case. On May 9, 
1985, the district court ruled that it lacked jurisdiction to 
declare an abandonment by High Plains regarding the 
foreclosure sale. The district court also held that it did not have 
jurisdiction to hear Heims' request for an accounting.  

There are two questions raised in this appeal. The first 
question is whether or not a court of equity retains jurisdiction 
in foreclosure proceedings to determine whether a successful 
bidder has abandoned its purchase at a sheriff's sale. The 
second question is whether or not, after confirmation of a 
foreclosure sale affirmed upon appeal to the Supreme Court, a 
district court has jurisdiction to order an accounting 
concerning the real estate sold at the sheriff's sale.  

Confirmation of a judicial sale is an indication that the sale 
has been made in due compliance with the provisions of the 
decree ordering that sale, and manifests a court's acceptance of 
a purchaser's offer embodied in his bid reported to the court. 47 
Am. Jur. 2d Judicial Sales § 201 (1969). When confirmed, a 
judicial sale is final and complete. See County of Lancaster v.  
Schwarz, 152 Neb. 15, 39 N.W.2d 921 (1949).  

Jurisdiction is the power to hear and decide a legal 
controversy. See Neumeyer v. Omaha Public Power Dist., 188 
Neb. 516, 198 N.W.2d 80 (1972). "Jurisdiction is the inherent 
power or authority to decide a case . . . ." State ex rel.  
Bauersachs v. Williams, 215 Neb. 757, 759, 340 N.W.2d 431, 
433 (1983). " 'Where a court of equity has obtained
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jurisdiction of a cause for any purpose, it will retain it for all, 
and will proceed to a final determination of the case, adjudicate 
all matters in issue, and thus avoid unnecessary litigation.' " 
Muller Enterprises, Inc. v. Gerber, 180 Neb. 318, 323, 142 
N.W.2d 593, 596 (1966). In Mauzy v. Elliott, 146 Neb. 865, 871, 
22 N.W.2d 142, 146 (1946), this court held that a trial court 
"had jurisdiction to foreclose the mortgage and thereafter 
distribute the proceeds of the sale . . . ." See, also, Neb. Rev.  
Stat. § 25-1531 (Cum. Supp. 1984) (order for distribution of 
proceeds from judicial sale after foreclosure of mortgage).  
Thus, a court has postconfirmation jurisdiction to complete 
certain aspects of the sale confirmed, such as distribution of 
proceeds from the sale confirmed.  

First Nat. Bank v. First Trust Co., 145 Neb. 147, 15 N.W.2d 
386 (1944), involved a partition action where the defendants 
filed a motion to set aside an order of confirmation, alleging the 
land had not been sold for fair value. In affirming the district 
court's vacation of the order of confirmation, we stated: 
" 'The district court has the right and power to vacate, set 
aside, amend or correct any judgment or order made by it 
during the same term at which it was rendered if it appears that 
its former judgment was the result of fraud, accident or 
mistake.' " Id. at 149, 15 N.W.2d at 387. Cf. Enquist v.  
Enquist, 146 Neb. 708, 21 N.W.2d 404 (1946), where a home 
was sold at judicial sale for $180. Subsequently, a motion was 
filed to set aside the sale, which alleged that the value of the 
property was in excess of $1,800. The trial court vacated the 
order of confirmation. In reversing we stated: " 'It is a well 
settled rule that the doctrine of caveat emptor applies to all 
judicial sales, subject to the qualification that the purchaser is 
entitled to relief on the ground of after-discovered mistake of 
material facts or fraud, where he is free from negligence. . .  
Id. at 714, 21 N.W.2d at 407.  

Other jurisdictions have recognized a court's retained 
jurisdiction after confirmation of a judicial sale when there are 
special situations which have worked an injustice unknown to 
the complaining party at the time of confirmation, such as 
fraud, accident, or mistake. See, In re Green, 27 N.C. App.  
555, 557, 219 S.E.2d 552, 553 (1975) ("after confirmation of a

78



TRAVELERS INDEMNITY CO. v. HEIM 79 

Cite as 223 Neb. 75 

judicial sale, the purchaser becomes the equitable owner of the 
property, and the sale then may be set aside only for 'mistake, 
fraud, or collusion' "); Myers, Treas., v. Duibley, 94 Ohio 
App. 228, 114 N.E.2d 832, 838 (1952) (" ' "after confirmation 
of a judicial sale neither inadequacy of price, nor offers of 
better prices, nor anything but fraud, accident, mistake or some 
other cause, for which equity would avoid a like sale between 
private parties, will warrant a court in avoiding the 
confirmation of the sale or in opening the latter and receiving 
subsequent bids" ' "). See, also, Sullivan v. Wright, 201 Ky. 22, 
255 S.W. 848 (1923); Gottschalk Co. vs. Samuelson, 128 Md.  
541, 97 A. 1003 (1916); Butters v. Butters, 153 Mich. 153, 117 
N.W. 203 (1908); 47 Am. Jur. 2d, supra § 352; 50 C.J.S.  
Judicial Sales § 52 d. (1947).  

Having determined that a district court retains jurisdiction to 
hear a postconfirmation motion to vacate the sale confirmed, 
we must now shift our focus to an examination whether Heims' 
motion stated any basis to vacate the previously confirmed 
judicial sale. In their motion Heims alleged that High Plains 
"acted inequitably and waived its purchase and abandoned its 
rights to complete purchase at the Sheriff's sale" and that High 
Plains "did not give credit to [Heims] of interest on the amount 
of the unpaid bid, but kept its funds until May 3, 1984 earning 
interest thereon, and continued to charge these defendants with 
interest on such same funds while withheld." Neither of Heims' 
allegations relate to fraud, accident, or mistake affecting the 
sale confirmed. See First Nat. Bank v. First Trust Co., supra.  
The allegation that High Plains acted "inequitably" is not a 
sufficient allegation of fraud, accident, or mistake to vacate the 
judicial sale confirmed in this case. Cf. Younkin v. Younkin, 
221 Neb. 134, 375 N.W.2d 894 (1985) (in a motion to vacate a 
dissolution decree, an allegation of general dissatisfaction with 
the trial court's property division and allowance of alimony was 
not an allegation of "good reason" or "good cause" sufficient 
to authorize setting aside or modifying a dissolution decree).  
We conclude, therefore, that Heims failed to allege a basis for 
vacating the sale to High Plains, a judicial sale which had been 
confirmed by the district court.  

As far as accruing or accrued interest on Heims'



223 NEBRASKA REPORTS

indebtedness is concerned, a "creditor is entitled to interest 
upon his claim up to the date of confirmation" of a judicial 
sale. (Syllabus of the court.) Trompen v. Hammond, 61 Neb.  
446, 85 N.W. 436 (1901). Accrued interest on Heims' 
indebtedness to Travelers terminated on October 12, 1986, the 
date when the district court confirmed the judicial sale to High 
Plains. A claim for interest on Heims' indebtedness to High 
Plains will ultimately depend on High Plains' attempt to collect 
a deficiency judgment against Heims. Interest accruing as a 
result of dilatory conduct by High Plains in payment of the 
price bid at the confirmed sale may be subject to a defense by 
Heims that High Plains has not mitigated damages regarding 
accruing interest on the Heim indebtedness. Cf. Henderson v.  
Joplin, 191 Neb. 827, 217 N.W2d 920 (1974) (plaintiff's suit for 
breach of employment contract; held, plaintiff had a duty to 
mitigate damages caused by such breach of contract). Cf., also, 
Colton v. Benes, 176 Neb. 483, 126 N.W.2d 652 (1964) (in a tort 
action-motor vehicle accident-plaintiff had a duty to 
mitigate damages and obtain reasonably appropriate medical 
treatment for bodily injury which was the subject of plaintiff's 
claim).  

Therefore, although the district court erred in its 
determination that it had no jurisdiction to hear Heims' 
motion, such motion failed to allege any basis for vacating the 
judicial sale confirmed on October 12, 1983. A correct result 
will not be reversed merely because a trial court reached that 
correct result for an incorrect reason. See Gall v. Great Western 
Sugar Co., 219 Neb. 354, 363 N.W.2d 373 (1985).  

Because Heims alleged no basis for vacating the confirmed 
sale, there can be no accounting concerning the unvacated sale.  
As expressed in League v. Vanice, 221 Neb. 34, 46, 374 N.W.2d 
849, 857 (1985), "No cause of action proved, no accounting 
granted." Here, because no proper basis was alleged for 
vacating the confirmed sale, no accounting may be ordered.  

For the foregoing reasons, therefore, the judgment of the 
district court is affirmed.  

AFFIRMED.  
BOSLAUGH and HASTINGS, JJ., concur in the result.
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STATE OF NEBRASKA, APPELLEE, v. ROGER LEE WEIKLE, 

APPELLANT 

388 N.W.2d 110 

Filed June 6, 1986. No. 85-647.  

1. Constitutional Law: Prisoners. Because prison inmates retain certain 
constitutional rights does not mean that these rights are not subject to limitation.  

2. Administrative Law: Prisoners. Prison officials must be free to take appropriate 
action to ensure the safety of inmates and corrections personnel and to prevent 

escape or unauthorized entry.  
3. Criminal Law: Trial. The accused in a criminal prosecution should be free from 

shackles during his trial unless they are necessary to prevent violence or escape.  

4. -: . While one who is accused of a crime is entitled to have his guilt 
or innocence determined solely on the basis of evidence introduced at trial and 
not on grounds of official suspicion, indictment, continued custody, or other 

circumstances not adduced as proof at trial, this does not mean that every 
practice tending to single out the accused from everyone else in the courtroom 

must be struck down.  

Appeal from the District Court for Lancaster County: 
ROBERT R. CAMP, Judge. Affirmed.  

Jerry Soucie, for appellant.  

Robert M. Spire, Attorney General, and Calvin D. Hansen, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

WHITE, J.  
This was a criminal proceeding in which the appellant, Roger 

Lee Weikle, was charged in an information with five felony 
counts of escape, attempted escape, use of a weapon in the 
commission of attempted escape, first degree false 
imprisonment, and use of a weapon in the commission of a first 
degree false imprisonment. On May 20, 1985, he was found 
guilty of the first three offenses and a mistrial was declared with 
respect to the last two when the jury failed to agree. At an 
enhancement hearing Weikle was found to be a habitual 
criminal and sentenced to three consecutive terms accumulating 
to 50 to 150 years. The motion for a new trial was overruled and 
this appeal followed.  

The five errors assigned can be summarized as follows: (1)
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The trial court erred in refusing to conduct an evidentiary 
hearing on the alleged denial of Weikle's constitutional right to 
confer with his attorney and in refusing to order prison officials 
to allow Weikle reasonable access to a telephone to confer with 
his attorney; (2) The trial court erred when it ordered Weikle 
and his inmate witnesses to be shackled during the testimony of 
the inmate witnesses; and (3) The trial court abused its 
discretion in imposing excessive sentences.  

Throughout these proceedings Weikle was an inmate of the 
Nebraska State Penitentiary. The rule for prisoners housed in 
the section where Weikle was assigned provides that requests to 
make telephone calls for legal purposes will be approved only 
when the inmate has a case or hearing scheduled within 2 weeks 
or when the inmate's attorney makes the request. Although he 
did not have a trial or hearing scheduled within 2 weeks, Weikle 
forwarded a written request to prison officials for access to the 
phone, once a day, to call his attorney. His request was denied.  
He made a second request, which was also denied. He was 
advised to contact his attorney via correspondence. Weikle's 
attorney subsequently wrote to prison officials asking that 
Weikle be allowed access to the phone to speak to him. This 
request was denied; the record does not reflect the reason for 
the denial.  

Prior to trial, a hearing was held on defendant's motion for 
access to a phone to call his attorney. The court dismissed the 
motion because the proper parties were not before the court.  
According to the court, the proper parties would have included 
the State, the warden of the Nebraska State Penitentiary, and 
the Department of Correctional Services.  

Weikle did not allege at any time that he was being deprived 
of complete access to his attorney or that his inability to contact 
his attorney by phone resulted in ineffective assistance of 
counsel. While it is true that Weikle is not deprived of the full 
panoply of constitutional rights when the prison doors close 
behind him, "simply because prison inmates retain certain 
constitutional rights does not mean that these rights are not 
subject to restrictions and limitations." Bell v. Wolfish, 441 
U.S. 520, 545, 99 S. Ct. 1861, 60 L. Ed. 2d 447 (1979). "The fact 
of confinement as well as the legitimate goals and policies of the
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penal institution limits these retained constitutional rights." Id.  
at 546.  

In a case concerning mail censorship in prison, the U.S.  
Supreme Court elected to consider the issues in light of the 
general problem of incidental restrictions on first amendment 
liberties imposed in furtherance of legitimate governmental 
activities rather than as an aspect of "prisoners' rights." 
Procunier v. Martinez, 416 U.S. 396, 409, 94 S. Ct. 1800, 40 L.  
Ed. 2d 224 (1974). The Court concluded: 

One of the primary functions of government is the 
preservation of societal order through enforcement of the 
criminal law, and the maintenance of penal institutions is 
an essential part of that task. The identifiable 
governmental interests at stake in this task are the 
preservation of internal order and discipline, the 
maintenance of institutional security against escape or 
unauthorized entry, and the rehabilitation of the 
prisoners. While the weight of professional opinion seems 
to be that inmate freedom to correspond with outsiders 
advances rather than retards the goal of rehabilitation, the 
legitimate governmental interest in the order and security 
of penal institutions justifies the imposition of certain 
restraints on inmate correspondence.  

Id. at 412-13.  
Prison officials must be free to take appropriate action to 
ensure the safety of inmates and corrections personnel and 
to prevent escape or unauthorized entry. Accordingly, we 
have held that even when an institutional restriction 
infringes a specific constitutional guarantee, such as the 
First Amendment, the practice must be evaluated in the 
light of the central objective of prison administration, 
safeguarding institutional security. ..  

. . . Prison administrators therefore should be accorded 
wide-ranging deference in the adoption and execution of 
policies and practices that in their judgment are needed to 
preserve internal order and discipline and to maintain 
institutional security.  

Bell v. Wolfish, supra at 547.  
We do not believe that the district court was correct in
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dismissing defendant's motion for access to a telephone because 
the proper parties were not before the court. We think the 
district court does have the authority to order the custodian of a 
prisoner to allow that prisoner access to a telephone if otherwise 
the prisoner's constitutional rights would have been violated.  
The rights granted under the sixth amendment to the U.S.  
Constitution could not be assured otherwise. As the federal case 
law indicates, however, the rule in effect at the prison restricting 
the inmates' access to the telephone does not violate Weikle's 
constitutional rights. Weikle has not shown that he was 
prejudiced in any way. Unless an error can be considered 
prejudicial to the rights of a defendant, it may not be considered 
as ground for reversal. State v. Cinema 16, Inc., 197 Neb. 675, 
250 N.W.2d 633 (1977). See Chapman v. California, 386 U.S.  
18, 87 S. Ct. 824, 17 L. Ed. 2d 705 (1967).  

Turning to the second assignment of error, that the trial court 
erred when it ordered Weikle and his inmate witnesses to be 
shackled during the testimony of the inmate witnesses, we again 
find that the relevant case law supports the actions of the court.  
The facts surrounding the shackling are as follows. After the 
close of the State's case, a meeting was held with the following 
persons present: a representative from the Attorney General's 
office, the Director of Corrections, the associate warden of the 
penitentiary, the chief deputy of the sheriff's department, a 
captain from the sheriff's department, Weikle's counsel, the 
county and chief deputy county attorneys, and the trial judge.  
After listening to the concerns of the parties regarding security, 
the court directed that the inmate witnesses be brought to the 
courtroom out of the presence of the jury and remain in arm 
and leg shackles during their testimony. In addition, the court 
ordered Weikle to be restrained by leg shackles while other 
inmates were in the courtroom. Weikle objected to wearing leg 
shackles on the ground that he had not caused any disturbance 
thus far. He objected to the shackling of the inmate witnesses, 
alleging that this would prejudice his right to a fair trial. The 
court overruled his objections and indicated that the only 
reason for the restraints was because of the presence of the 
other inmates and the lack of adequate personnel to provide 
security.

84



STATE v. WEIKLE 85 

Cite as 223 Neb. 81 

In South v. State, 111 Neb. 383, 196 N.W. 684 (1923), the 
court concluded that the accused in a criminal prosecution 
should be free from shackles during his trial unless they are 
necessary to prevent violence or escape. Further, in Illinois v.  
Allen, 397 U.S. 337, 90 S. Ct. 1057, 25 L. Ed. 2d 353 (1970), the 
U.S. Supreme Court held that while shackling a defendant is 
undesirable, there are occasions where it is the fairest and most 
reasonable manner to handle a defendant. "Courts must do the 
best they can to evaluate the likely effects of a particular 
procedure, based on reason, principle, and common human 
experience." Estelle v. Williams, 425 U.S. 501, 504, 96 S. Ct.  
1691, 48 L. Ed. 2d 126 (1976). While one who is accused of a 
crime is entitled to have his guilt or innocence determined solely 
on the basis of evidence introduced at trial and not on grounds 
of official suspicion, indictment, continued custody, or other 
circumstances not adduced as proof at trial, this does not mean 
that every practice tending to single out the accused from 
everyone else in the courtroom must be struck down. Holbrook 
v. Flynn, 475 U.S. _ , 106 S. Ct. 1340, 89 L. Ed. 2d 525 
(1986).  

In this case the court was faced with the prospect of seven 
inmates housed in the maximum security section of the 
penitentiary testifying during trial. In addition, there had been 
testimony earlier in the trial that the defendant was 
contemplating another escape attempt. Under these 
circumstances the actions of the court seem not only reasonable 
but prudent to ensure the safety of the court personnel and the 
jury. Immediately after the last inmate witness testified, the 
court had the shackles removed from Weikle. We find no error 
in the actions of the court.  

The third assignment of error is that the trial court abused its 
discretion in imposing excessive sentences. It is a well-settled 
rule in Nebraska that absent an abuse of discretion, a sentence 
imposed within statutory limits will not be disturbed on appeal.  
State v. Fix, 219 Neb. 674, 365 N.W.2d 471 (1985). In this case 
the defendant had an extensive criminal record including 
convictions for auto theft, burglary, driving while intoxicated, 
and two prior escapes. The defendant was adjudged a habitual 
criminal, and the sentences were within statutory limits. We
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find no abuse of discretion. The judgment is in all respects 
affirmed.  

AFFIRMED.  

KRIVOSHA, C.J., concurring in part, and in part dissenting.  
I concur in all of the majority opinion except that portion 

which concludes that it was appropriate for the court to order 
Weikle shackled during a portion of the trial. In that regard I 
believe that the trial court was in error and shackling of Weikle 
was prejudicial, thereby entitling him to a new trial.  

In reaching that conclusion I am not unmindful of the fact 
that Weikle was being tried for escape. It is that very reason, 
however, which compels me to conclude that a defendant being 
tried for escape who is shackled in the presence of the jury does 
suffer prejudice. The shackling is simply proof positive to the 
jury that the individual is one who is likely to escape. As the 
majority observes in South v. State, 111 Neb. 383, 196 N.W 684 
(1923), this court "concluded that the accused in a criminal 
prosecution should be free from shackles during his trial unless 
they are necessary to prevent violence or escape." (Emphasis 
omitted.) There is no evidence that Weikle was inclined to be 
violent or to attempt to escape from court. During most of the 
trial he was unshackled, the shackles being placed on him only 
during the time that other inmates testified. Apparently, there 
was some concern that if there were more than one inmate in the 
courtroom at a time a problem might arise. However, the 
witness inmates were shackled during their testimony and, 
obviously, were not in a position to create any diversion which 
would permit Weikle to flee. The majority notes that in this case 
there had been testimony earlier in the trial that the defendant 
was contemplating another escape attempt. The evidence, 
however, was that he was contemplating another escape attempt 
from the adjustment center in the penitentiary sometime in the 
future and not from the courtroom during the trial. If, indeed, 
the court was so concerned about the possibility of escape, one 
would assume that the court would have ordered him to remain 
shackled during the balance of the trial. Yet, the moment that 
the inmate witnesses concluded their testimony, the shackles 
were removed.  

I simply do not believe that the facts in this case were
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sufficient to justify the exception to the general rule and, under 

the circumstances here, believe they worked a prejudice to the 

defendant.  
While we must do everything we can to combat crime, we 

must not do it at the sacrifice of the Constitution nor the 

constitutional rights of persons accused of crimes. See State v.  

Havlat, 222 Neb. 554, 385 N.W.2d 436 (1986) (Krivosha, C.J., 
dissenting).  

STATE OF NEBRASKA, APPELLEE, v. ROBERT LOFQUEST, 

APPELLANT 

388 N.W.2d 115 

Filed June 6, 1986. No. 85-765.  

1. Postconviction. An evidentiary hearing must be granted on a petition for 

postconviction relief when the facts alleged would justify relief, if true, or when 

a factual dispute arises as to whether a constitutional right is being denied.  

2. Criminal Law: Constitutional Law: Due Process: Miranda Rights. References 

by a prosecutor at trial to a defendant's silence may or may not violate 

defendant's due process rights, depending upon whether the silence referred to is 

prearrest or postarrest or pre-Miranda or post-Miranda.  

3. Trial: Effectiveness of Counsel: Witnesses. Whether to call a particular witness 

is within counsel's judgment as trial strategy.  

Appeal from the District Court for Dodge County: MARK J.  

FUHRMAN, Judge. Reversed and remanded for further 

proceedings.  

Robert Lofquest, pro se.  

Robert M. Spire, Attorney General, and Lynne R. Fritz, for 

appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

WHITE, J.  
This appeal arises from appellant's petition for 

postconviction relief in the district court for Dodge County.
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Appellant, Robert Lofquest, was found guilty in a jury trial of 
first degree assault. A motion for new trial assigned as error 
statements made during trial by the prosecutor concerning 
defendant's postarrest silence. Appellant's motion for new trial 
was denied. An appeal from the assault conviction was filed in 
this court. Appellant's court-appointed counsel filed a motion 
to withdraw, which was denied. Counsel completed the appeal, 
assigning as error that the sentence imposed was excessive. This 
court affirmed. The trial court refused to grant a hearing on the 
petition for postconviction relief under Neb. Rev. Stat.  
§ 29-3001 (Reissue 1985). Appellant appears pro se.  

The record of the trial discloses that on August 16, 1983, at 
approximately 10:30 p.m., defendant's girlfriend, Vida Nibler, 
requested a spare key to her apartment from the 78-year-old 
manager of the apartment complex. The manager initially 
refused Nibler's request. Defendant came to the door from an 
automobile a few feet away and struck the manager, Fred 
Peterson, in the face several times, breaking bones around the 
eye and causing serious injury. Defendant and Nibler then left.  
Defendant, initially charged with burglary and assault, was 
convicted of assault by a jury and sentenced to 6 to 15 years at 
hard labor.  

The testimony of defendant, Nibler, and Peterson at trial is 
similar, except that defendant and Nibler claimed that only 
angry words were exchanged between defendant and Peterson 
and that defendant did not strike Peterson. All testimony places 
defendant at the scene as described above. Additional witnesses 
testified that defendant had, earlier in the evening on the night 
of the assault, threatened to beat up Peterson for causing 
defendant some trouble.  

Defendant has a long, violent, criminal history. Both he and 
Nibler are admitted alcoholics. Defendant has been 
institutionalized in the Norfolk, Lincoln, and Hastings 
Regional Centers.  

The following are assigned as error in defendant's brief: 
1. The lower court erred in not finding violative of due 

process the prosecutor's questions at trial concerning 
defendant's postarrest silence.  

2. The lower court erred in not finding violative of due
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process the prosecutor's remarks in his closing argument 
concerning defendant's postarrest silence.  

3. The lower court erred in finding that defendant was not 
subjected to an unconstitutional identification procedure at his 
preliminary hearing.  

4. The lower court erred in finding that defendant had 
received effective assistance of counsel.  

5. The lower court erred in failing to grant defendant an 
evidentiary hearing and discovery.  

Over objection, the prosecutor was allowed to ask the 
defendant if he made a statement to a certain police officer. The 
prosecutor remarked, "I think it affects his credibility if he gave 
no statements to the officers prior to this time." The defendant 
testified that in his best interest he would not make a statement 
until he had legal counsel. In his motion to vacate or set aside 
the sentence, defendant alleges that he was given his Miranda 
rights on three occasions on August 17 and 18. In each instance 
a police officer then asked him if he wished to make a 
statement, and he replied that he wished to remain silent 
pursuant to Miranda.  

If the defendant was advised of his rights immediately upon 
arrest and the prosecutor's remarks refer to his postarrest, 
post-Miranda silence, then Doyle v. Ohio, 426 U.S. 610, 96 S.  
Ct. 2240, 49 L. Ed. 2d 91 (1976), governs, and defendant's due 
process rights under the 14th amendment may have been 
violated by the prosecutor's actions. If the defendant was not 
immediately advised of his Miranda rights upon arrest and the 
prosecutor's remarks refer to postarrest, pre-Miranda silence, 
then defendant's due process rights may not have been violated.  
Fletcher v. Weir, 455 U.S. 603, 102 S. Ct. 1309, 71 L. Ed. 2d 490 
(1982), requires a showing of the time the Miranda warnings 
were administered, since questioning a defendant about his 
postarrest, pre-Miranda silence is not unconstitutional. Finally, 
if the prosecutor's comments refer to the defendant's prearrest 
silence, then State v. Duis, 207 Neb. 851, 301 N.W.2d 587 
(1981), is applicable.  

In United States ex rel. Smith v. Franzen, 660 F.2d 237 (7th 
Cir. 1981), a prosecutor was allowed to comment on the 
defendant's failure to come forward with his alibi at any time
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prior to trial and on the defendant's silence when the police 
questioned him at his home before trial. Even though the record 
did not show when the Miranda warnings were administered to 
the defendant, the court assumed that since the prosecutor's 
references were to postarrest silence, they were to post-Miranda 
silence as well. As a result, the court held that under Doyle the 
prosecutor's attempt to impeach the defendant's alibi 
constituted a denial of due process. On appeal to the U.S.  
Supreme Court, the judgment was vacated and the case 
remanded for further consideration in light of Fletcher v. Weir.  
Lane v. Smith, 457 U.S. 1102, 102 S. Ct. 2898, 73 L. Ed. 2d 
1310 (1982).  

Since it is not possible to determine the sequence of events in 
the absence of a record in this case, the requested hearing was 
necessary to establish facts upon which the court could 
determine if the defendant's due process rights under the 14th 
amendment were violated. An evidentiary hearing must be 
granted on a petition for postconviction relief when the facts 
alleged would justify relief, if true, or when a factual dispute 
arises as to whether a constitutional right is being denied. State 
v. Waterman, 215 Neb. 768, 340 N.W.2d 438 (1983).  

With respect to the prosecution's closing remarks, they were 
not made part of the record, so we are unable to determine 
whether they referred to prearrest, postarrest, and 
pre-Miranda, or postarrest and post-Miranda silence. A 
hearing would have enabled the lower court to evaluate the 
prejudicial effects, if any, of the remarks.  

Defendant objects to the incourt identification proceeding, 
alleging that it was unduly suggestive because there was no 
lineup prior to the hearing. The testimony at trial, however, 
establishes that Peterson, the victim, identified his assailant as 
"Vida's boyfriend Bob" to police officers. Peterson testified 
that he knew the defendant by sight from previous contacts.  
Defendant bases his argument on the fact that the police officer 
who made the report after the assault, since he was not supplied 
with defendant's last name, wrote down assailant "unknown." 
The police officer's testimony at trial supports Peterson's 
testimony. The facts adduced at trial do not give rise to any issue 
regarding an improper or suggestive identification procedure.
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This assignment of error is without merit.  
There is not enough information in the record to determine 

whether defendant received effective assistance of counsel. The 
record shows that the defense counsel asked intelligent 
questions, objected at appropriate times, and generally 
conducted himself as would any lawyer with like training and 
experience. Defendant alleges that Nibler should not have been 
called as a defense witness. First, that is within the counsel's 
judgment as trial strategy, State v. Fowler, 201 Neb. 647, 271 
N.W.2d 341 (1978), and, second, her testimony corroborated 
that of the defendant. Defendant objects that his counsel did 
not raise certain arguments on appeal (the same errors 
defendant assigns here).  

Finally, defendant states that the lower court erred in not 
granting him discovery and an evidentiary hearing in his 
petition for postconviction relief. There is nothing in the record 
to show the reason for denial. As discussed above, a hearing 
would have allowed evidence to be presented concerning the 
items that are not part of the record-when the Miranda 
warnings were given and the nature of the prosecutor's closing 
remarks. A hearing is essential to a determination of the issues 
in this case, and we remand for that purpose.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  

KRIVOSHA, C.J., concurs in the result.  

CURTIS JAY MINGUS, APPELLANT, v. KATHY LYNN MINGUS, 

APPELLEE.  

388 N.W.2d 118 

Filed June 6, 1986. No. 85-778.  

Appeal from the District Court for Hall County: JOSEPH D.  
MARTIN, Judge. Affirmed.  

John S. Mingus of Mingus & Mingus, for appellant.  

John A. Wolf of Cronin, Shamberg & Wolf, for appellee.
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KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, AND GRANT, JJ.  

PER CURIAM.  

This appeal involves a domestic relations matter in which 
appellant questions a variety of matters, including the award of 
the custody of the parties' minor child to the appellee. Upon 
our de novo review we conclude that the record fails to show an 
abuse of discretion with respect to any of the matters raised by 
appellant. The judgment of the district court is therefore 
affirmed.  

Appellant shall pay the costs of this appeal, including $750 to 
apply toward the services of appellee's attorney in this court.  

AFFIRMED.  

CONAGRA, INC., APPELLEE AND CROSS-APPELLANT, V. CARGILL, 

INCORPORATED, CARGILL HOLDINGS, INCORPORATED, AND 
MBPXL CORPORATION, APPELLANTS AND CROSS-APPELLEES.  

388 N.W.2d 458 

Filed June 13, 1986. No. 83-849.  

Appeal from the District Court for Douglas County: 
STEPHEN A. DAVIS, Judge. Motion overruled.  

Fredric H. Kauffman and David R. Buntain of Cline, 
Williams, Wright, Johnson & Oldfather, for appellants.  

John E. North, Bruce C. Rohde, and Leo A. Knowles of 
McGrath, North, O'Malley & Kratz, P.C., for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, SHANAHAN, and GRANT, 

JJ.  

PER CURIAM.  

On March 13, 1986, the appellee and cross-appellant filed a 
motion in this court to "Correct and Amend Opinion and 
Order to Conform to Constitutional Requirements." We have 
determined that all issues relating to this motion should be
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considered and a ruling made before considering the issues 
relating to the merits raised in the motion for rehearing filed on 
March 26, 1986.  

ConAgra claims that retired District Judge Colwell and 
District Judge Rist, who both voted with the majority, were 
without authority to participate in the decision under Neb.  
Const. art. V, § 2, and thus their votes were null and void. The 
relief sought is amendment of the opinion and order and 
issuance of a mandate affirming the judgment of the trial court.  
ConAgra submits that to do otherwise would deprive it of due 
process of law under U.S. Const. amend. XIV, § 1, and Neb.  
Const. art. I, § 3.  

ConAgra's challenge to the authority of Judge Colwell to sit 
is wholly without merit. The Nebraska Constitution now 
provides in article V, § 12, that "[t]he Legislature may provide 
that any judge of the district court who has retired may be called 
upon for temporary duty by the Supreme Court." In response 
to this provision, the Legislature enacted Neb. Rev. Stat.  
§ 24-729 (Reissue 1985), which provides in relevant part: 

The Supreme Court of Nebraska is empowered, with 
the consent of the retired judge, (1) to assign judges of the 
Supreme Court and district court who are now retired or 
who may be retired hereafter to (a) sit in any court in the 
state to relieve congested dockets or to prevent the docket 
of such court from becoming congested, or (b) sit for the 
judge of any court who may be incapacitated or absent for 
any reason whatsoever ....  

ConAgra's argument that this section is limited by the express 
authorization in article V, § 2, of district judges to sit in specific 
cases is without merit because it fails to recognize that the 
purpose of the latter provision was to create an elastic system 
which would enable the court to clear its docket, keep it so, and 
ultimately allow matters to be determined by a full court of 
seven judges. Ruehle v. Ruehle, 161 Neb. 691, 74 N.W.2d 689 
(1956) (Simmons, C.J., partial concurrence).  

Judge Rist's authority to sit depends on the construction and 
interpretation in article V, § 2, of the Nebraska Constitution.  
This precise issue was addressed in Ruehle v. Ruehle, supra.  
That case involved the appeal of a child support matter, which
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was originally heard before six justices. The proposed opinion 
by Messmore, J., reversing the trial court, resulted in a 3-to-3 
vote. The case was reassigned to Simmons, C.J., who 
submitted a proposed opinion affirming the judgment of the 
trial court. It also failed of adoption on a 3-to-3 vote. The case 
was set for reargument and Kokjer, D.J., was asked to sit with 
the court. Judge Kokjer voted to reverse the judgment. Prior to 
the vote on Judge Messmore's opinion, a challenge to Judge 
Kokjer's authority was raised.  

Simmons, C.J., submitted a memorandum to the court in 
which he concluded that "Judge Kokjer was, under the 
Constitution, sitting with 'all the powers' of a judge of this 
court." Ruehle, supra at 731, 74 N.W.2d at 709. Judge 
Messmore's opinion was thereafter adopted on a 4-to-3 vote.  
Although Chief Justice Simmons agreed with the dissenters on 
the merits of the case, his partial concurrence supported the 
validity of the court's longstanding practice of appointing 
district judges to replace Supreme Court judges absent due to 
incapacitation or disqualification.  

Chief Justice Simmons went to great lengths to show that the 
division guidelines in article V, § 2, provided only minimum 
requirements. This led him to conclude that the court sits in 
division and is authorized by the Constitution to do so any time 
less than seven of the Supreme Court justices sit with one or 
more district judges. Ruehle, supra.  

In support of this view, Chief Justice Simmons retraced the 
debates in the constitutional convention of 1919-20 and 
concluded that the intent of the framers was to give the court 
elastic powers to expedite the resolution of cases and, if 
necessary, determine matters with a full court of seven to avoid 
the nonresolution of cases by tie votes. Ruehle, supra.  

Also cited in support of a finding that Judge Kokjer sat with 
full authority was the fact that immediately following the 
constitutional convention of 1919-20, where article V, § 2, was 
amended to provide for the use of district judges, this court sat 
in panels of five to seven judges, which included district judges.  
Despite the fact that members of that court were consulted by 
convention members, and several attorneys appearing before 
the court were themselves convention members, no objections
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were made to this practice. Ruehle, supra.  
Judge Carter, on the other hand, argued that the language of 

article V, § 2, clearly limited the participation of district judges 
to four instances: (1) when the court sits in two divisions of five 

judges each; (2) when determining the constitutionality of a 
statute; (3) when hearing the appeal of a homicide conviction; 
and (4) when reviewing a decision by a division.  

ConAgra's argument that the Ruehle concurrence by Chief 

Justice Simmons is not a precedent is without merit. Both Judge 
Carter's and Chief Justice Simmons' opinions indicate that the 

issue was raised before the majority opinion was adopted.  
Chief Justice Simmons investigated the issue, then reported 
back to the court. Two justices dissented on this ground. Ruehle 

v. Ruehle, 161 Neb. 691, 74 N.W.2d 689 (1956) (Carter and 
Boslaugh, JJ., dissenting). The four-judge majority implicitly 
adopted the Chief Justice's view on this matter. In Maxwell v.  

Hamel, 138 Neb. 49, 55, 292 N.W. 38, 42 (1940), the court 
stated the rule: "As precedents, the controlling features of an 

opinion are the rules of law necessarily reached and stated in 

determining the issues presented based upon the facts found in 

the record." In Ruehle the facts indicate that Judge Kokjer's 
authority was an issue before the court that was resolved by a 

majority in his favor.  
The argument that this court was required to appoint 

replacement judges from the home districts of the recused 

justices is without merit. ConAgra has cited no authority other 
than §§ 5 and 7 of article V of the Nebraska Constitution, 
neither of which makes any mention of application to substitute 

judges.  
As an additional matter, the issue which the appellee seeks to 

raise, generally, cannot be raised by a litigant. The appointment 

of Judges Rist and Colwell by this court was regular, and they 

were at least de facto judges of this court.  
The de facto officer doctrine would seem to preclude the 

challenge to the two judges' authority. In Glidden Company v.  

Zdanok, 370 U.S. 530, 535, 82 S. Ct. 1459, 8 L. Ed. 2d 671 
(1962), the Court indicated: 

Whatever may be the rule when a judge's authority is 

challenged at the earliest practicable moment . .. in other
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circumstances involving judicial authority this Court has 
described it as well settled "that where there is an office to 
be filled and one acting under color of authority fills the 
office and discharges its duties, his actions are those of an 
officer de facto and binding upon the public." . . .  
Although a United States Attorney may be permitted on 
behalf of the public to upset an order issued upon 
defective authority . . . a private litigant ordinarily may 
not.  

Nebraska cases reflect a similar view. See, e.g., McCollough v.  
County of Douglas, 150 Neb. 389, 34 N.W.2d 654 (1948); 
Hallowell v. Buffalo County, 101 Neb. 250, 162 N.W. 650 
(1917); Dredla v. Baache, 60 Neb. 655, 83 N.W. 916 (1900). The 
effect of the doctrine is that the acts and judgments of a de facto 
officer are as binding and valid as those performed and 
rendered by a de jure officer. State v. Birdwell, 188 Neb. 116, 
195 N.W.2d 502 (1972); State ex rel. Weiner v. Hans, 174 Neb.  
612, 119 N.W.2d 72 (1963). The purpose of the doctrine is to 
protect the interests of the public and third parties.  
McCollough v. County of Douglas, supra.  

ConAgra submits that Glidden Company v. Zdanok, supra, 
stands for the proposition that the de facto officer doctrine is 
overridden in a case such as this because the constitutional 
composition of the court is a jurisdictional question which can 
be raised at any time.  

Glidden, supra, involved the authority of article I judges to 
sit and determine cases in article III courts under the federal 
Constitution. In response to the Solicitor General's argument 
that the de facto doctrine precluded a challenge to the validity 
of the appointments, the Court held that "[tihe rule does not 
obtain, of course, when the alleged defect of authority operates 
also as a limitation on this Court's appellate jurisdiction." 
Glidden, supra at 535. Because the alleged defect in authority 
related to basic constitutional protections designed in part for 
the benefit of litigants, the Court determined the issue should 
be examinable for the first time on direct review. Glidden, 
supra. A strong interest in maintaining the constitutional 
separation of powers overcame any disruption to the appellate 
process. Glidden, supra.
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Similar overriding policy concerns do not exist in the present 

case. For example, while the federal Constitution makes a 

strong distinction between the authority of article I and article 

III judges, the Nebraska Constitution clearly permits district 

court judges, retired or not, to act as associate Supreme Court 

judges when necessary for prompt submission and 

determination of causes. Neb. Const. art. V, § 2; § 24-729. It 

also expressly permits temporary appointment in some of our 

most important classes of cases (constitutionality of statutes; 

appeals from homicide convictions; and review of division 

cases).  
This court has taken a view contrary to that in Glidden, 

supra, upon challenges to a judge's jurisdiction. In Drainage 

District No. 1 v. Suburban Irrigation District, 139 Neb. 460, 
298 N.W. 131 (1941), the court refused to reverse the trial 

judgment for the plaintiff challenging a condemnation 

proceeding. The defendant's complaint on appeal was that the 

judge who heard the case was without jurisdiction because 

another judge of the same court had taken the case under 

advisement as to whether it should be set for trial. Noting that 

there had been no challenge to the competency of the second 

judge until after the decree had been entered, the court held that 

the defendant's conduct waived any valid objection to the 

judge's right to preside. This court has also protected the acts of 

special or substitute judges under the de facto officer doctrine.  

See, e.g., Barden v. State, 98 Neb. 180, 152 N.W. 330 (1915); 
Dredla v. Baache, supra.  

Furthermore, the motion as it relates to the authority of 

Judges Rist and Colwell is untimely. This case was argued 

before the court on November 8, 1984. The opinion was issued 

on March 7, 1986. The first motion challenging the authority of 

Judges Rist and Colwell to hear the case was not filed until 

March 13, 1986.  
It is well settled that "a constitutional right may be forfeited 

in criminal as well as civil cases by the failure to make timely 

assertion before a tribunal having jurisdiction to determine it." 

Yakus v. United States, 321 U.S. 414, 444, 64 S. Ct. 660, 88 L.  

Ed. 834 (1944); Haeffner v. State, 220 Neb. 560, 371 N.W.2d 

658 (1985). A constitutional question should be raised at the
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earliest practicable opportunity. Haeffner v. State, supra; 
Metropolitan Utilities Dist. v. Merritt Beach Co., 179 Neb. 783, 
140 N.W.2d 626 (1966). Such an estoppel or waiver of 
constitutional rights may occur in contexts other than a 
challenge to a statute. See, e.g., Meyer v. City of Alma, 117 
Neb. 511, 221 N.W. 438 (1928) (constitutional rights of eminent 
domain waived in equity).  

Courts in other jurisdictions have recognized the potential 
for abuses in allowing a party to raise objections to a judge's 
qualifications when the objection could have been raised at a 
much earlier point in the proceedings. In re Estate of Carlton, 
378 So. 2d 1212 (Fla. 1979), presents facts somewhat similar to 
those in this case. In Carlton the petitioner in a probate 
proceeding requested disqualification of one of the Supreme 
Court justices 11 months after the petitioner became aware of 
grounds for disqualification and also after the court had 
rendered an opinion that it was without jurisdiction over the 
petition. A motion for rehearing had been filed a week before 
the motion to disqualify. The latter motion was denied as 
untimely. The judge in question wrote that the purpose of the 
timeliness requirement 

is to avoid the adverse effects on the other litigant and the 
problems of a retrial with its resulting costs and delay.  
Allowing a party to request disqualification after a 
decision had been rendered by the Court provides a 
second opportunity to achieve a favorable result when the 
first decision is adverse, an opportunity not available to 
the opposing party.  

Car/ton, supra at 1218. See, also, Hall v. Com., 557 S.W.2d 420 
(Ky. 1977); Shakin v. Board of Medical Examiners, 254 Cal.  
App. 2d 102, 62 Cal. Rptr. 274 (1967), cert. denied and appeal 
dismissed 390 U.S. 410, 88 S. Ct. 1112, 19 L. Ed. 2d 1272 
(1968); State v. Jefferson Parish School Board, on motion to 
vacate judgment and to recuse, 206 La. 317, 372, 19 So. 2d 153, 
171 (1944); Wustrack v. Hall, 95 Neb. 384, 145 N.W. 835 (1914).  
While we have been unable to find any cases involving a 
challenge to an appellate judge's constitutional authority to 
hear a cause, the rationale of the above-cited cases is relevant 
here.
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ConAgra contends that a waiver theory cannot be fairly 

applied in this case because it was difficult for it to object to the 

authority of Judges Rist and Colwell, since a written order 

appointing them was not entered. The argument is not that the 

appointments were invalid because the order was not in writing, 
but is a claim of lack of reasonable notice.  

If ConAgra was without means, prior to oral argument, of 

knowing which judges would be hearing the case, there is still 
no explanation for its failure to act promptly after the case had 
been submitted. ConAgra had notice at oral argument when 

Judges Rist and Colwell entered the courtroom to replace 
Judges Caporale and Hastings, respectively. Following oral 
argument, the names of the judges hearing the case were a 

matter of public record in the office of the Clerk.  
Further, the implication that Chief Justice Krivosha violated 

Neb. Ct. R. of Prac. 2A (rev. 1983) by participating in the 
hearing on oral argument is without merit. The conference was 
called at the direction of the court for the purpose of attempting 
to have the parties define the issues and simplify the record. At 

the conference in question the issues were not discussed, and 
there was no discussion of the merits of the case.  
Notwithstanding this knowledge, ConAgra did not at any time 
prior to argument move to disqualify the Chief Justice, and 

gave every indication of its approval of his participation.  
ConAgra's acquiescence waived any objections to his 
qualifications.  

Finally, ConAgra complains that Fredric Kauffman, one of 

the counsel for the appellant, "was representing the Chief 
Justice in a malpractice action filed against him in Lancaster 
County (Doc. 341, Page 87), which was subsequently appealed 
to the Supreme Court (No. 83-556)," at the time the Chief 
Justice held conferences with the parties in an attempt to limit 
the record and define the issues on appeal. Brief for Appellee at 
15-16.  

The case referred to, Neeman v. Ginsburg, Rosenberg, 
Ginsburg & Krivosha, was summarily affirmed by this court on 

June 13, 1984. The present case was submitted on November 8, 
1984, and decided on March 7, 1986. We find no basis for 
disqualification of the Chief Justice in either the preliminary
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administrative conferences or his participation in the hearing 
and determination of the case on its merits.  

We conclude that the motion of the appellee lacks merit and 
should be overruled in its entirety.  

MOTION OVERRULED.  

CARL H. HOW AND WILLA J. HOW, HUSBAND AND WIFE, 
APPELLANTS, v ROBERT R. BAKER ET AL., APPELLEES.  

388 N.W.2d 462 

Filed June 13, 1986. No. 84-763.  

1. Equity: Appeal and Error. The Nebraska Supreme Court reviews matters in 
equity de novo on the record and reaches an independent conclusion without 
reference to the trial court's findings, subject to the rule that when the evidence 
on material questions of fact is in irreconcilable conflict, this court will, in 
determining the weight of the evidence, consider the fact that the trial court 
observed the witnesses and their manner of testifying and accepted one version 
of the facts rather than the opposite.  

2. Real Estate: Deeds: Notice. A filing is ineffective, when Neb. Rev. Stat.  
§ 76-238 (Reissue 1981) is not followed, only as to those without notice.  

3. Real Estate: Vendor and Vendee: Consideration: Notice: Words and Phrases. A 
good faith purchaser of land is one who purchases for valuable consideration 
without notice of any suspicious circumstances which would put a prudent 
person on inquiry.  

Appeal from the District Court for Cass County: RAYMOND 
J. CASE, Judge. Affirmed.  

Paul J. LaPuzza of Young & LaPuzza, for appellants.  

E. Michael Slattery of Case, Reinsch & Slattery, PC., for 
appellees.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

GRANT, J.  
Carl H. and Willa J. How, husband and wife, filed an 

amended petition on March 14, 1984, naming as defendants 
seven individuals whom plaintiffs allege "purport to be the duly
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elected and qualified members of the Board of Directors of 
Beaver Lake Association, a Nebraska corporation." Plaintiffs 
allege that they were owners of certain real property located in 
Beaver Lake Subdivision, Cass County, Nebraska.  

Plaintiffs own 13 lots in Beaver Lake Subdivision. These lots 
were conveyed to plaintiffs between December 10, 1970, and 
August 20, 1982. Beaver Lake Association (hereinafter 
Association) is a nonprofit corporation organized under the 
laws of the State of Nebraska. It is an association of landowners 
in Beaver Lake Subdivision, formed for purposes of generally 
providing for the health, recreation, safety, benefit, and other 
interests of its members, and was established to own and 
operate the water and sewer systems and other common area 
facilities at the Beaver Lake Subdivision for the benefit of 
members of the Association. The maintenance of streets, 
utilities, lake, clubhouse, and common areas is financed by the 
assessments charged to the Association's members.  

In their first cause of action, plaintiffs alleged that the 
defendants, acting for the Association, "intend to create a set of 
restrictive covenants and restrictions intended to regulate and 
restrict all of the real estate within Beaver Lake Subdivision ...  
." In their first cause of action, plaintiffs sought a temporary 
restraining order and temporary and permanent injunctions 
restraining and enjoining defendants from recording any 
covenants or restrictions against plaintiffs' lots. In their second 
cause of action, plaintiffs alleged that defendants, for the 
Association, claimed "the right to create and/or modify 
restrictive covenants and restrictions upon the real estate 
located within Beaver Lake Subdivision . .. the right to levy and 
collect special assessments upon said real estate and the right to 
compel manditory [sic] membership in [the] Association .... ." 
Plaintiffs sought a declaratory judgment to determine the 
parties' rights. Defendants answered on May 11, 1984, denying 
all substantive allegations of both causes of action.  

The matter proceeded to trial on the stipulation of the parties 
and various documentary exhibits received in evidence without 
objection. Plaintiffs timely appeal to this court. By order 
entered August 16, 1984, the trial court dissolved the temporary 
restraining order, denied injunctive relief, and found that there
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were existing covenants and restrictions which could be 
amended.  

Plaintiffs assign three errors: That the trial court erred (1) in 
holding that the purported covenants and restrictions 
encumber and run with their land, (2) in holding that 
defendants have the right to amend the covenants and 
restrictions, and (3) in holding that defendants may amend the 
covenants and restrictions to require mandatory membership in 
the Association, to charge multiple lot dues, and to collect 
special assessments. We affirm.  

Plaintiffs sought equitable relief below. We review matters in 
equity de novo on the record and reach an independent 
conclusion without reference to the trial court's findings, 
subject to the rule that when the evidence on material questions 
of fact is in irreconcilable conflict, this court will, in 
determining the weight of the evidence, consider the fact that 
the trial court observed the witnesses and their manner of 
testifying and accepted one version of the facts rather than the 
opposite. Flansburgh v. Coffey, 220 Neb. 381, 370 N.W.2d 127 
(1985). We agree with the following findings as determined by 
the trial court.  

Beaver Lake Corporation (hereinafter Corporation), a 
Nebraska corporation, was the developer of Beaver Lake 
Subdivision, a residential and recreational area in Cass County, 
Nebraska. The Corporation platted the development into 2,000 
lots, constructed a dam and lake, built roads, installed a water 
and sewer system, constructed a clubhouse, and arranged for 
other services to be provided by private entities. The 
Corporation engaged in the sale of lots until it became 
insolvent. In lieu of foreclosure the Corporation conveyed to 
the U.S. National Bank of Omaha, its mortgagee, all interest in 
the subdivision, including all unsold lots, all roads, all common 
areas, all water and sewer utilities, the school site, and the 
cemetery site, by warranty deed dated September 14, 1976. The 
Corporation later executed a "Corporation Quitclaim Deed" to 
the bank on February 23, 1977, conveying all mineral rights. By 
a special warranty deed dated April 11, 1977, the bank 
conveyed its rights, title, and interest to the Association.  

Plats of the subdivision were prepared by the Corporation
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and filed and approved by the Cass County zoning commission 
on November 20, 1970. Covenants and restrictions (hereinafter 
covenants) were adopted by the Corporation on October 23, 
1970. In these covenants the Corporation set out that the 

"seller" who filed the covenants was to be "construed to mean 

Beaver Lake Corporation, its successors and assigns and to 

include Beaver Lake Association which is a corporation to be 

formed by the . .. Corporation or with its consent . . . ." The 

covenants were filed in the county clerk's office of Cass County 
on November 6, 1970. The same covenants, although in 
different form, were later filed with the register of deeds of Cass 

County on October 12, 1973.  
Each of the 13 lots purchased by plaintiffs was conveyed by 

the Corporation to the plaintiffs or their immediate or remote 

grantors prior to October 12, 1973. The first lot purchased by 
plaintiffs was conveyed directly to plaintiffs by the Corporation 
on December 10, 1970. That warranty deed contains the 

following language: 
All of Lot No. #83 in Beaver Lake Sub-division, as 

surveyed, platted and recorded in the Office of the 

Register of Deeds of Cass County, Nebraska, subject, 
however, to all covenants, restrictions and easements of 

record, including those certain covenants, restrictions and 
utility easements recorded in Book D at Pages 195 and 196 
in the records of clerks [sic] office and subject further to 

all oil, gas and mineral rights which are reserved to the 
grantor and excluded from this conveyance.  

In this deed the phrase "records of clerks office" was printed as 

"records of said office" and the word "said" lined through by a 

pen stroke and the word "clerks" written in by pen.  
Of the remaining 12 deeds to plaintiffs, only 5 deeds were 

introduced into evidence. Four of these deeds conveying lots to 

plaintiffs stated that the property was "free from encumbrance 

except easements and restrictions of record." The other, 

executed in December 1975, from an interim owner, merely 
stated the conveyed property was "free from encumbrance." 
Plaintiffs make no issue as to this difference.  

On January 30, 1984, a public notice was published by the 

president of the board of directors of the Association
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containing proposed amendments to the covenants. The parties 
do not question the procedure used to amend or revoke the 
covenants. Plaintiffs do not admit that the covenants proposed 
to be amended exist in regard to their property. Plaintiffs allege 
that defendants intend to create covenants which will encumber 
their property in the future. Plaintiffs also allege that a 
declaration of rights is needed because defendants claim the 
right to "create and/or modify" the covenants.  

In their first assignment of error, plaintiffs assert that the 
lower court erred in holding that the covenants and restrictions 
run with the land. Plaintiffs contend that the failure to file the 
covenants in the office of the register of deeds of Cass County 
makes them nonexistent. We do not agree. The controlling fact 
concerns the issue of notice.  

In Grand Island Hotel Corp. v. Second Island Development 
Co., 191 Neb. 98, 214 N.W.2d 253 (1974), we held that the 
failure to record a lease did not affect its validity against a 
subsequent purchaser with notice. In that case we considered 
the effect of Neb. Rev. Stat. § 76-238 (Reissue 1981), which 
provides: 

All deeds, mortgages and other instruments of writing 
which are required to be or which under the laws of this 
state may be recorded, shall take effect and be in force 
from and after the time of delivering the same to the 
register of deeds for recording, and not before, as to all 
creditors and subsequent purchasers in good faith without 
notice; and all such deeds, mortgages and other 
instruments shall be adjudged void as to all such creditors 
and subsequent purchasers without notice whose deeds, 
mortgages or other instruments shall be first recorded; 
Provided, that such deeds, mortgages and other 
instruments shall be valid between the parties.  

Plaintiffs correctly read this section to require filing in the 
office of the register of deeds. However, it also provides that a 
filing is ineffective, when the statute is not followed, only as to 
those without notice. We interpret this to mean actual or 
constructive notice.  

Plaintiffs are not correct in their assertion that the failure to 
file with the register of deeds makes the covenants ineffective as
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to plaintiffs whether they did, in fact, have notice or not. The 
determination of plaintiffs' first assignment of error depends 
upon whether plaintiffs had constructive or actual notice of the 
covenants.  

In Mader v. Kallos, 219 Neb. 579, 581, 365 N.W.2d 408, 410 
(1985), we stated: 

A good faith purchaser of land is one who purchases for 
valuable consideration without notice of any suspicious 
circumstances which would put a prudent man on inquiry.  
The burden of proof is upon a litigant who alleges that he 
is a good faith purchaser to prove that he purchased the 
property for value and without notice. Campbell v. Ohio 
National Life Ins. Co., 161 Neb. 653, 74 N.W.2d 546 
(1956).  

The evidence in this case shows that the first deed to plaintiffs 
conveying Lot No. 83 on December 10, 1970, showed with 
specificity as to location of filing that covenants encumbered 
the property. That deed makes specific reference to the plat 
filed in the office of the register of deeds in Cass County and to 
covenants filed in the "clerks" office in Book D at pages 195 
and 196. The plats which were filed in the register of deeds' 
office make specific references to covenants located in the 
"Miscellaneous Records of Cass County, Nebraska." The trial 
court determined that plaintiffs were not only residents of 
Beaver Lake but realtors. These facts, at the least, show 
circumstances which would put a prudent person on notice. A 
review of this evidence establishes that plaintiffs had actual 
notice of the existence of the covenants.  

Plaintiffs contend that the issue of actual notice is irrelevant 
because there is no evidence to show knowledge of the 
covenants and restrictions on behalf of their many grantors. In 
support, plaintiffs citeMingus v. Bell, 148 Neb. 735, 29 N.W2d 
332 (1947), which held that a grantee with notice would be 
protected by a grantor without notice. Mingus is not applicable 
to this case. Plaintiffs have failed to sustain their burden of 
proof to show that their grantors were without notice. The 
record shows that plaintiffs had actual notice of the covenants 
on December 10, 1970. There is nothing in this record to show 
that actual notice was erased from their minds in the succeeding
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3 years. Mingus, supra, places the burden of proof on the party 
asserting a lack of knowledge. We hold that plaintiffs had 
actual notice from the deed conveying Lot No. 83 on December 
10, 1970. We hold that this actual notice is effective as to all 13 
lots. The covenants were filed with the register of deeds on 
October 12, 1973. There is no evidence that other grantors to 
plaintiffs were conveyed the property without constructive or 
actual notice. We note that the deed of December 10, 1970, to 
plaintiffs from the Corporation was a printed form with 
specific added interlineation specifying the "clerks" office.  
Plaintiffs may not, under the facts of this case, rely upon 
Mingus to avoid the covenants.  

Plaintiffs also rely upon DeBoer v. Oakbrook Home Assn., 
218 Neb. 813, 359 N.W2d 768 (1984). This reliance is 
misplaced. In DeBoer, unlike this case, no covenants applicable 
to the land in question were filed anywhere until after the 
conveyance. We do not find DeBoer controlling in this case.  
The warranty deed in DeBoer stated that the property was free 
and clear of encumbrances.  

We hold that plaintiffs had actual notice of the covenants and 
that those covenants run with plaintiffs' property. The trial 
court was correct in this regard.  

Plaintiffs' second assignment of error is that the Association 
did not have the authority to amend the covenants. Restriction 
No. 13 provides in the covenants that the "Seller" may amend 
or revoke the conditions by following a prescribed method, 
except restrictions Nos. I and 10, which apply to general 
common areas of the subdivision. "Seller" is defined and 
specifically includes the Association, which was to be formed.  
The parties make no contention that the Association was not 
properly formed. The question to be answered, therefore, is 
whether that grant of authority became effective with the later 
formation of the Association. While the grant of authority to 
amend could have been revoked prior to the formation of the 
Association and was of no effect until its formation, the 
provision could and did become effective upon the formation 
of the Association. Such a position is consistent with and 
analogous to the validity of other aspects of corporations 
before they are formed. A share subscription prior to
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incorporation may be binding on the corporation when it comes 

into legal existence. See, e.g., Neb. Rev. Stat. § 21-2016 
(Reissue 1983). Once the Association was formed and obtained 
title to the remaining lots and to the common areas, lake, dam, 
sewer system, and the like, it came within the definition of 

"seller" and had the authority to revoke and amend the 

covenants as provided therein. The trial court correctly ruled in 

this regard.  
Plaintiffs' third assignment of error is that the trial court 

erred in holding that the Association had authority to amend 

the covenants to require mandatory membership and to assess 

multiple lot dues and special assessments, because that issue 

had been determined adversely to the Association's position in 

earlier litigation. The earlier litigation referred to by plaintiffs is 
a Cass County District Court case entitled Beaver Lake 

Association v. Lakeside Properties, Ltd., docket 26, page 95, 

and docket 27, page 121 (decided Nov. 2, 1983). That case was 

one between those two named parties only. The record before us 

in this case, insofar as that earlier case is concerned, consists 
solely of the judgment entered in that case. That judgment 
specifically states, "The Court limits its finding here to the 

parties in these causes of action." In the Lakeside Properties 

district court case, the court found that Lakeside had a vested 

right in the dues structure of the bylaws and that the notice 

given to amend those bylaws in that case was improper. The 

judgment in that case set out that the court did not have any 

deeds or covenants before it. The bylaws, the basis of the 

Lakeside decision, are not in evidence before us. Plaintiffs' 

reliance on that district court case as support for their position 

is without any legal foundation. The parties were different; the 

facts were different. There can be no res judicata or stare 

decisis. Plaintiffs' contentions in this assignment of error are 

without merit. The Association, by definition in the original 

covenants and as an assignee of the Corporation, has the 

authority to amend the covenants. The trial court was correct in 

finding that the Association could make the amendments 

involved herein.  
The judgment of the trial court is affirmed in all respects.  

AFFIRMED.



223 NEBRASKA REPORTS

THOMAS L. COFFELT, APPELLANT, V. CITY OF OMAHA, A 
MUNICIPAL CORPORATION, ET AL., APPELLEES.  

388 N.W.2d 467 

Filed June 13, 1986. No. 85-052.  

1. Administrative Law: Appeal and Error. In error proceedings a court cannot 
reweigh the evidence or make a determination of fact independent of the board 
or tribunal whose action is being reviewed.  

2. Jurisdiction. Litigants cannot confer subject matter jurisdiction on a judicial 
tribunal by either acquiescence or consent.  

3. Jurisdiction: Appeal and Error. Whether a question is raised by the parties 
concerning jurisdiction of the lower court or tribunal, it is not only within the 
power but the duty of an appellate court to determine whether such appellate 
court has jurisdiction over the subject matter. Where lack of subject matter 
jurisdiction in the original tribunal is apparent on the face of the record, yet the 
parties fail to raise that issue, it is the duty of the reviewing court to raise and 
determine the issue of jurisdiction sua sponte.  

Appeal from the District Court for Douglas County: JOHN 
E. CLARK, Judge. Affirmed.  

Peter C. Bataillon of Sodoro, Daly & Sodoro, for appellant.  
Herbert M. Fitle, Omaha City Attorney, and Timothy K.  

Kelso, for appellees.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

SHANAHAN, J.  
On June 14, 1981, Thomas L. Coffelt, an Omaha policeman, 

sustained personal injury while on duty. A neurological surgeon 
operated on Coffelt for a herniated disk on August 14 and 
advised Coffelt against doing any heavy lifting. Coffelt was 
placed on departmental "injured on duty" status, which meant 
no work of any kind. Notwithstanding his "injured on duty" 
status, Coffelt performed construction work at a restaurant 
and was thereafter suspended from the police department on 
November 3. At the hearing before the City of Omaha Police 
and Fire Retirement System board of trustees, evidence 
included photographs showing Coffelt involved in unloading a 
truck during construction work at the restaurant and written 
reports from the neurological surgeon who had operated on

108



COFFELT v. CITY OF OMAHA 109 

Cite as 223 Neb. 108 

Coffelt. The surgeon's report dated December 29, 1981, stated 
that, while Coffelt had sustained disability to his body as a 
whole, he was able to return to his police duties as of February 
1, 1982. In his report dated July 15, 1983, the surgeon stated 
that, based on Coffelt's description of the type of police work 
he performed, "I do not believe that he could engage in the type 
of police work he described." The board denied Coffelt's 
application for benefits.  

Coffelt filed his petition in error in the district court and 
alleged two causes of action. Coffelt's first cause of action 
challenged the action of the board in denying disability benefits 
to Coffelt. The second cause of action set out Coffelt's claim 
based on "breach of contract"; that is, the city, by action of the 
board, had failed in its duty to pay disability benefits to Coffelt 
as required by the retirement system for policemen. Coffelt did 
not allege, and evidence at trial did not establish, that Coffelt 
had filed a claim with the city comptroller as required by Neb.  
Rev. Stat. § 14-804 (Reissue 1983) concerning a claim against a 
city of the metropolitan class. At the conclusion of the trial on 
Coffelt's petition, the district court ruled there was competent 
evidence to sustain the findings and order of the board, 
affirmed the board's decision, and entered judgment in favor of 
the defendants, dismissing Coffelt's entire action. Coffelt 
appeals and assigns as error the court's judgment affirming the 
board's decision and dismissing the breach of contract action.  

Garza v. City of Omaha, 215 Neb. 714, 340 N.W.2d 409 
(1983), was an action involving an employee's appeal from an 
order of the board of trustees of the City of Omaha's retirement 
system. The board denied the employee's claim for a monthly 
disability pension, and the employee filed error proceedings in 
the district court. We held in Garza: 

"The general rule is that if it appears in such cases that 
such agency or body has acted within its jurisdiction and 
that all of the jurisdictional facts essential to uphold its 
findings and orders are sustained by some competent 
evidence, such findings and orders will be upheld in error 
proceedings to the district court and on appeal to this 
court." 

Id. at 717, 340 N.W.2d at 412.



223 NEBRASKA REPORTS

In Andrews v. City of Fremont, 213 Neb. 148, 151, 328 
N.W.2d 194, 196 (1982), this court stated: "A petition in error is 
designed to review the decision of the inferior tribunal. It is not 
to act as a super legislative or administrative agency to come to 
an independent conclusion." 

Although the evidence before the board in this case was in 
conflict, there is competent evidence to support the findings 
and order of the board. In error proceedings a court cannot 
reweigh the evidence or make a determination of fact 
independent of the board or tribunal whose action is being 
reviewed. Cf. In re AppealofLevos, 214 Neb. 507, 335 N.W.2d 
262 (1983) (in the absence of a de novo review, a determination 
of facts, credibility of witnesses, and weight to be given to 
evidence are matters for the administrative agency or tribunal 
whose decision is reviewed). Upon our review of the record, we 
find, as did the trial court, there is competent evidence to 
sustain the findings and order of the board in this case.  

Coffelt's contention that the district court erred in dismissing 
a second cause of action is without merit. Coffelt's first cause of 
action was based on his appeal from the decision of the pension 
board. Coffelt's second cause of action was an original action 
based on a claim of the city's breach of contract regarding the 
retirement fund. To prosecute such claim against the city, 
Coffelt must have first filed his claim against the city as 
required by § 14-804. In Bolan v. Boyle, 222 Neb. 826, 827-28, 
387 N.W.2d 690, 691-92 (1986), involving a claimant's failure to 
satisfy the filing requirement of § 14-804, we held: 

Generally, before a court may acquire jurisdiction over 
a claim against a city of the metropolitan class, the 
procedures set out in § 14-804 must be followed. . . . No 
evidence showing that plaintiffs followed the procedures 
set out in § 14-804 was presented to the district court.  
Jurisdiction did not attach in the district court, and, 
therefore, this court has no jurisdiction to consider the 
matter further.  

Litigants cannot confer subject matter jurisdiction on a 
judicial tribunal by either acquiescence or consent. See Riedy v.  
Riedy, 222 Neb. 310,383 N.W.2d 742 (1986).  

As we expressed in Glup v. City of Omaha, 222 Neb. 355,
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359, 383 N.W.2d 773, 777 (1986): 
Whether a question is raised by the parties concerning 

jurisdiction of the lower court or tribunal, it is not only 
within the power but the duty of an appellate court to 

determine whether such appellate court has jurisdiction 
over the subject matter. [Citation omitted.] Where lack of 

subject matter jurisdiction in the original tribunal is 

apparent on the face of the record, yet the parties fail to 

raise that issue, it is the duty of the reviewing court to raise 
and determine the issue of jurisdiction sua sponte.  
[Citations omitted.] 

If the district court in this case did not have jurisdiction 
over the subject matter of the action, that fact could be 
raised at any stage of the proceedings, and such 

jurisdictional deficiency must be recognized by this court, 
whether formally raised or not, if such jurisdictional 
defect is apparent on the face of the record. If the district 
court lacked power to entertain the proceedings and 
decide the questions raised by such action, this court is 

equally without power to review the final judgment or 
order which is the subject matter of the action brought to 
the district court.  

In Coffelt's case the district court never acquired jurisdiction 

regarding the second cause of action contained in Coffelt's 

petition. Consequently, this court, as well, has no jurisdiction 
to review any issue raised in the second cause of action 
contained in Coffelt's petition. Although the district court 
without jurisdiction could not render judgment on the merits as 

the result of the trial in this case, under the circumstances the 

judgment of the district court in dismissing the second cause of 

action in Coffelt's petition is correct and is, therefore, 
affirmed.  

AFFIRMED.
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RONALD HENNIS, APPELLEE, V. MICHAEL T. O'CONNOR ET AL., 
APPELLANTS.  

388 N.W.2d 470 

Filed June 13, 1986. No. 85-131.  

1. Libel and Slander: Words and Phrases. Spoken words are slanderous per se only 
if they falsely impute the commission of a crime involving moral turpitude, an 
infectious disease, or unfitness to perform duties of an office or employment, 
prejudice him in his profession or trade, or tend to disinherit him.  

2. Libel and Slander: Proof: Damages. Where a statement is ambiguous or is 
meaningless unless explained, or is prima facie innocent but capable of 
defamatory meaning, it is necessary to specially allege and prove the defamatory 
meaning of the words used, and to allege and prove special damages.  

3. Libel and Slander: Actions. In determining whether a statement is actionable per 
se, the court is to construe the language in its ordinary and popular sense. The 
court should neither strain to find innocent meanings for statements which are 
prima facie defamatory nor place forced constructions on terms which may 
fairly be deemed harmless.  

4. - : . Whether a statement is actionable per se is a matter of law for 
the court.  

5. Libel and Slander: Juries. In determining whether an alleged statement is 
defamatory, the statements complained of must not be isolated but must be 
considered in context. The jury must consider the context and circumstances in 
which a statement was made in order to determine if a defendant actually made 
the alleged slanderous statements and whether they were intended to refer to the 
plaintiff.  

Appeal from the District Court for Douglas County: 
THEODORE L. CARLSON, Judge. Affirmed.  

William R. Johnson of Kennedy, Holland, DeLacy & 
Svoboda, and Robert J. Harrop of Gage & Tucker, for 
appellants.  

Eugene P. Welch of Gross, Welch, Vinardi, Kauffman & Day, 
P.C., for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

This was an action for slander brought by Ronald Hennis 
against Michael T. O'Connor and Transcon Lines, Inc. The jury 
returned a verdict for the plaintiff in the amount of $10,000.  
The defendants appeal from the judgment on the verdict.  

The plaintiff sought general damages for statements alleged
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to have been made by Transcon's sales manager, O'Connor, 
following the termination of Hennis' employment as a 
salesman with Transcon. Specifically, Hennis alleged that 
O'Connor made statements which he knew to be false to the 
plaintiff's friends, business associates, and customers, accusing 
him of theft of Transcon property.  

At the trial three former Transcon customers testified about 
statements allegedly made by O'Connor. The first, Linda 
DeGoler, president of Midlands Chemical Company, testified 
that O'Connor told her in the summer of 1983 that Hennis was 
no longer with Transcon. When she asked why, O'Connor, who 
was following up on Hennis' accounts, responded that Hennis 
was let go because he was caught or observed taking things from 
the office. The things taken were not specified. DeGoler was 
allowed, over objection, to testify that it was her impression 
that the statement was an attack on Hennis' integrity.  
O'Connor denied making any statements to DeGoler that 
Hennis had been observed taking company property.  

The second witness, Theresa Stiles, office manager of Bruce 
Chapman Industries, testified that she learned of the 
termination of Hennis' employment with Transcon when 
O'Connor and another man came to her office in June or July 
of 1983. When she asked why Hennis had been terminated, 
O'Connor responded that "some things" going on in the office 
required that Hennis be fired. Stiles testified that the things 
going on were theft of petty cash and turning in personal 
receipts as business expenses. She testified, over objection, that 
her impression was that Hennis had been fired because of the 
thefts in the office. On cross-examination Stiles said that 
O'Connor told her that she could see a letter in Hennis' 
personnel file which she inferred would say that Hennis had 
been fired because of the thefts. She did acknowledge that 
O'Connor never directly stated that Hennis had taken the 
missing Transcon items. Nevertheless, it was her impression 
that O'Connor intended to place the inference of theft by 
Hennis into her mind. Stiles did recall O'Connor's stating that 
Hennis had been dishonest in turning in expense receipts and 
that there had been thefts at the office. At that time she was 
unaware of anyone else's being fired at Transcon. O'Connor
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testified that he did discuss the Transcon thefts with Stiles 
during his visit, but denied associating them with Hennis.  
O'Connor indicated that he mentioned the thefts because he 
was ill-prepared for the call and was grasping for things to say.  
He had no reason to suspect that Hennis was involved in the 
thefts at that time. O'Connor denied that he invited Stiles to 
look at a letter in Hennis' personnel file.  

The plaintiff's third witness, Elaine Wright, traffic manager 
for Progress Publications, Inc., testified that Hennis called in 
the summer of 1983 to say he was no longer with Transcon. A 
few days later, O'Connor came to her office. O'Connor's 
response to Wright's expression of disappointment with 
Hennis' firing was that he could tell her "some things that you 
would not believe." He also stated that some things were 
missing from Transcon. O'Connor testified that he never told 
Wright that Hennis had been involved in any sort of dishonest 
conduct or theft. He also denied making any allegations of theft 
or crime by Hennis to any of his former Transcon customers.  

Keith Heinrich, a terminal manager for Transcon, testified 
that Hennis' firing had nothing to do with the suspected thefts 
at Transcon.  

Monica Hennis, the plaintiff's wife, testified that 
O'Connor's alleged statements to DeGoler, Stiles, and Wright 
caused Hennis to become depressed and to have more sleepless 
nights than before he learned of the statements. Hennis himself 
testified that O'Connor's accusations caused him anxiety, 
depression, humiliation, and many sleepless nights.  

Hennis has worked as a salesman for a Transcon competitor 
since a month or so after his firing.  

At the end of the plaintiff's case and also at the close of all the 
evidence, the defendants moved for a directed verdict on 
grounds that the plaintiff had not made a submissible case of 
slander per se nor a showing of special damages. Both motions 
were denied. Following the jury verdict and entry of judgment, 
the defendants moved for judgment notwithstanding the 
verdict or, in the alternative, for a new trial. The motion was 
overruled.  

O'Connor and Transcon make five assignments of error on 
appeal: (1) The trial court erred in concluding that Hennis made
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a submissible case of slander per se; (2) The court erred in 
submitting the issue of slander per se to the jury; (3) The court 
erred in allowing the witnesses to testify as to their subjective 
impressions; (4) The court erred in failing to properly instruct 
the jury concerning the issue of slander per se; and (5) The court 
erred in failing to grant a new trial on grounds that the verdict 
was against the weight of the evidence.  

Initially, the defendants claim that O'Connor's alleged 
statements did not amount to slander per se; therefore, the trial 
court erred in failing to grant their motions for a directed 
verdict and for judgment notwithstanding the verdict.  

Hennis neither alleged nor proved special damages.  
"[S]poken words are 'slanderous per se' only if they falsely 
impute the commission of a crime involving moral turpitude, 
an infectious disease, or unfitness to perform duties of an office 
or employment, prejudice him in his profession or trade, or 
tend to disinherit him." Nelson v. Rosenberg, 135 Neb. 34, 38, 
280 N.W. 229, 231 (1938). See, also, Hutchens v. Kuker, 168 
Neb. 451, 96 N.W.2d 228 (1959); Barry v. Kirkland, 149 Neb.  
839, 32 N.W.2d 757 (1948); Davis v. Meyer, 115 Neb. 251, 212 
N.W. 435 (1927). Where a statement is "ambiguous or [is] 
meaningless unless explained, or [is] prima facie innocent, but 
capable of defamatory meaning, it is necessary to specially 
allege and prove the defamatory meaning of the words used, 
and to allege and prove special damages." Hudson v. Schmid, 
132 Neb. 583, 587, 272 N.W. 406, 409 (1937).  

For a plaintiff to make a submissible case of slander per se, 
the alleged defamatory statements must convey not only "the 
expression of a wrong which is actionable, but also the nature 
of the particular wrong." Id. The language, by its nature and 
obvious meaning, must falsely charge a person with 
commission of a crime or subject him to public ridicule, 
ignominy, or disgrace. See Treutler v. Meredith Corporation, 
455 F.2d 255 (8th Cir. 1972). In Hudson, supra, the defendant's 
threat of arrest, accompanied by the charge of possession of a 
"jumper," did not express or suggest the nature of the wrong 
done, even assuming that the statement conveyed the idea of 
wrongful acquisition. Likewise, in Nelson v. Rosenberg, supra 
at 38, 280 N.W. at 231, the defendant's statement that the
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plaintiff was one of the biggest "crooks" in Dawson County did 
not amount to slander per se because the term "crook" did not 
"with any degree of certainty suggest the nature of the wrong 
done." 

In determining whether a statement is actionable per se, the 
court is to construe the language in its ordinary and popular 
sense. Nelson v. Rosenberg, supra. The court should neither 
strain to find innocent meanings for statements which are 
prima facie defamatory nor place forced constructions on 
terms which may fairly be deemed harmless. See Tennyson v.  
Werthman, 167 Neb. 208, 92 N.W.2d 559 (1958).  

On a motion for directed verdict or judgment 
notwithstanding the verdict, 

the moving party is deemed to have admitted as true all the 
material and relevant evidence admitted which is 
favorable to the party against whom the motion is 
directed, and, further, the party against whom the motion 
is directed is entitled to the benefit of all proper inferences 
which can reasonably be deduced therefrom.  

Farm Bureau Life Ins. Co. v. Luebbe, 218 Neb. 694, 697, 358 
N.W.2d 754, 757 (1984).  

In the present case there was testimony that O'Connor made 
statements while in the course of his employment with Transcon 
that Hennis was let go because he was observed taking things 
from the office. There was also testimony that O'Connor stated 
that Hennis was let go because of things going on in the office, 
which included the theft of petty cash and the submission of 
personal receipts as business expenses. Viewing this evidence as 
true and drawing all reasonable inferences therefrom, the 
statements constituted slander per se. The statements, if made, 
conveyed both the expression of an actionable wrong (theft) 
and the nature of the wrong done (theft of petty cash and the 
fraudulent submission of expense receipts).  

In their second and fourth assignments of error, the 
defendants contend that the trial court erred in submitting the 
issue of slander per se to the jury, and in its instruction to the 
jury in that regard.  

The defendants rely on Rhodes v. Star Herald Printing Co., 
173 Neb. 496, 113 N.W.2d 658 (1962), cert. denied 371 U.S.
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822, 83 S. Ct. 39, 9 L. Ed. 2d 62, for the proposition that 
whether a statement is actionable per se is a matter of law for 
the court. While Rhodes, supra, was a libel case, the rule is 
applicable to cases involving slander as well.  

The Restatement (Second) of Torts § 615(1) (1977) provides 
that it is for the court to determine "whether a crime . . .  
imputed by spoken language is of such a character as to make 
the slander actionable per se." Comment a. to this section 
explains that if the language clearly imputes commission of a 
criminal offense by the plaintiff, the court is to determine if the 
offense is one which satisfies the requirements of the 
Restatement, supra § 571(a) and (b). Under § 571, imputation 
of a crime presents slander per se if the crime, in the place of 
publication, would be "(a) punishable by imprisonment in a 
state or federal institution, or (b) regarded by public opinion as 
involving moral turpitude." Restatement, supra § 571(a) and 
(b).  

Prior to a determination that a statement amounts to slander 
per se, the court decides (1) whether a communication is 
susceptible of a particular meaning and (2) whether that 
meaning is defamatory. Restatement, supra § 614(l)(a) and (b).  
Then, according to the Restatement, it is for the jury to decide 
whether the statement, capable of a defamatory meaning, was 
so understood by its recipient. Restatement, supra § 614(2).  
Generally, Nebraska law is in accord with part of these 
procedural guidelines.  

In Thorman v. Bryngelson, 87 Neb. 53, 127 N.W. 117 (1910), 
an allegation of theft was made, although not directly at the 
plaintiff. The trial court in Thorman sustained a demurrer to 
the plaintiff's petition alleging slander, on the ground that no 
cause of action had been stated. This court reversed the 
judgment, following a determination that the defendant's 
allegation of theft would be slanderous per se "if the defendant 
intended to charge that plaintiff was the guilty party and so 
intended for the bystanders to understand. As to whether he did 
so intend, the charge not being made in direct terms, is a 
question of fact for the decision of the jury." Thorman, supra at 
57, 127 N.W. at 118. The syllabus to Thorman states: 

In an action for slander it is for the court to decide in the 
first instance whether the alleged defamatory language
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used was slanderous per se if it were susceptible of the 
meaning attributed to it by the plaintiff in his petition, but 
for the jury to say whether the defendant by the use of the 
language intended to convey the idea to those who heard 
him that plaintiff was guilty of the crime alleged to have 
been committed and to so charge him.  

See, also, Treutler v. Meredith Corporation, 455 F2d 255 (8th 
Cir. 1972) (under Nebraska law, the trial court makes the initial 
determination as to whether the language presents a 
jury-submissible case of defamation); 50 Am. Jur. 2d Libel and 
Slander § 22 (1970).  

In the instant case the evidence presented the jury questions 
as to whether O'Connor actually made the statements testified 
to by the witnesses DeGoler, Stiles, and Wright; whether the 
statements, if made, referred to the plaintiff; and the extent of 
any resulting damages. The issue as to what the witnesses 
understood the statements to mean should not have been before 
the jury, as their meaning was clear and unambiguous in 
imputing a crime. 53 C.J.S. Libel and Slander § 223 (1948). A 
review of the instructions is necessary in order to ascertain the 
issues actually submitted to the jury.  

In its instruction No. 6 the trial court informed the jury: 
Before the Plaintiff can recover the burden is upon the 

Plaintiff to prove by a preponderance of evidence the 
following: 

1. That the Defendant made a slanderous statement or 
statements concerning the Plaintiff.  

2. That the statement or statements were slanderous per 
se, i.e., that said statements or statement falsely charged 
the Plaintiff with the commission of a crime.  

3. That as a proximate result of the slanderous 
statements or statement the Plaintiff suffered damages.  

If the Plaintiff has established by a preponderance of 
the evidence all of the foregoing propositions, then your 
verdict will be for the Plaintiff in the amount of such 
damages. Otherwise your verdict will be for the 
Defendant.  

It is apparent from paragraph 2 of this instruction that the jury 
was to determine whether the statements charged Hennis with a 
crime. In an attempt to assist the jury in making this
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determination, the trial court gave instruction No. 7: 
Under Nebraska law, language is actionable, i.e., 

slanderous per se, if, by its nature and obvious meaning, it 
falsely charges a person with the commission of a crime.  

In determining whether particular language is 

defamatory, words complained of cannot be isolated and 

must be considered in the context of the entire recital or 

verbal exchange.  
Language alleged to be defamatory must be interpreted 

in its ordinary and popular sense, rather than in a 

technical manner.  
The defendants argue that submission of the issue of slander 

per se to the jury was erroneous, as were the guidelines given in 

instruction No. 7. Specifically, instruction No. 7 is said to be 
inadequate because it fails to instruct the jury concerning the 

elements of the crime imputed and because it fails to instruct the 

jury to concern itself solely with the actual words spoken.  

As previously stated, the applicable law in this case required 

that the trial court determine whether a submissible case of 

slander per se had been presented by the evidence. The question 

of whether the alleged statements were actually made was 

properly submitted by paragraph I of instruction No. 6.  

Paragraph 2 of the same instruction, however, improperly 
submitted the issue of slander per se to the jury.  

Jury instructions are to be read as a whole, and unless they 

mislead the jury or fail to fairly submit the case, there is no 

prejudicial error. See Maloney v. Kaminski, 220 Neb. 55, 368 
N.W.2d 447 (1985). Instruction No. 6 in the present case did not 
correctly inform the jurors of the issues to be decided. A proper 
instruction would have informed the jurors that if they found 

that the alleged defamatory statements had been made and that 

they were intended to identify the plaintiff as the thief, then the 
jury should determine the resulting damages.  

In their third assignment of error, the defendants argue that 

the court erred in admitting evidence as to the circumstances 
surrounding the alleged statements and in allowing the 

witnesses to testify to their understanding, impressions, and 

assumptions regarding the meaning intended to be conveyed by 
O'Connor.
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In support of this argument the defendants submit that the 
issue to be decided in a case of slander per se is not whether the 
listener thought or inferred that the speaker was accusing 
someone of a crime but whether the words actually spoken 
constitute imputation of a crime. The cases cited in support of 
this proposition provide that "where an innuendo is necessary 
to make the meaning of alleged slanderous statements clear and 
understandable, such statements are not slanderous per se." 
Hudson v. Schmid, 132 Neb. 583, 585, 272 N.W. 406, 408 
(1937). See, also, Nelson v. Rosenberg, 135 Neb. 34, 37, 280 
N.W. 229, 231 (1938) ("[i]f it was necessary to use an innuendo, 
it was just as necessary to allege and prove the special 
damages"); Davis v. Meyer, 115 Neb. 251, 253, 212 N.W. 435, 
436 (1927) ("words, spoken and published of another, which 
are not obviously defamatory, will not support an action for 
damages, unless, by innuendo or otherwise, special damages 
are pleaded and proved").  

In the present case it was for the court, in the first instance, to 
determine whether the words were susceptible of a particular 
interpretation and were slanderous per se. Whether the words 
were in fact so understood was not an issue in the present case, 
because the alleged statements were unambiguous in their 
meaning.  

In determining whether an alleged statement is defamatory, 
Nebraska law requires that the statements complained of not be 
isolated and that they be considered in the context of the entire 
broadcast. Treutler v. Meredith Corporation, 455 F2d 255 (8th 
Cir. 1972). An entire writing, conversation, or motion picture 
must also be construed as a whole. See Prosser and Keeton on 
the Law of Torts, Defamation § 111 at 781-82 (5th ed. 1984).  
The jury must consider the context and circumstances in which 
a statement was made in order to determine if a defendant 
actually made the alleged slanderous statements and whether 
they were intended to refer to the plaintiff. See 53 C.J.S. Libel 
and Slander § 209b (1948).  

The statements allegedly spoken by O'Connor were 
slanderous per se. By definition, statements constituting 
slander per se are unambiguous in their defamatory meaning 
and do not require proof of extraneous facts. As such,

120



HENNIS v. O'CONNOR 121 

Cite as 223 Neb. 112 

testimony by witnesses Stiles and DeGoler as to their 
impressions of the meaning of the statements alleged to have 
been made was not relevant, and was erroneous.  

Permitting witnesses Stiles and DeGoler to testify, however, 
does not entitle O'Connor to a new trial. In the instant case the 
district court should have instructed the jury that as a matter of 
law if it believed that O'Connor said what it is alleged he said, 
the statements were slanderous per se and therefore what Stiles 
and DeGoler thought the statements meant was wholly 
irrelevant. In view of the fact that the court should have 
instructed the jury that the statements, if made, were 
slanderous per se, submitting the issue to the jury together with 
the testimony of the witnesses Stiles and DeGoler was without 
prejudice to O'Connor. We have frequently held that error 
without prejudice is not ground for reversal, see Emery v.  
Mangiameli, 218 Neb. 740, 359 N.W2d 83 (1984), and that 
when a party has secured a judgment from a jury on facts in 
issue, the party has the right to keep the benefit of that verdict 
unless there is prejudicial error in the proceedings by which it 
was secured, Schroll v. Fulton, 213 Neb. 310, 328 N.W2d 780 
(1983). See, also, El Fredo Pizza, Inc. v. Roto-Flex Oven Co., 
199 Neb. 697, 261 N.W2d 358 (1978); Neb. Rev. Stat. § 25-853 
(Reissue 1985).  

The judgment is therefore affirmed.  
AFFIRMED.  

BOSLAUGH, J., dissenting.  
It was a close question in this case whether the defamatory 

statements concerning the plaintiff were slanderous per se. See 
Nelson v. Rosenberg, 135 Neb. 34, 280 N.W. 229 (1938). If the 
statements were not slanderous per se, the plaintiff failed to 
make a jury question because there was no allegation or proof 
of special damages. If it was necessary to use an innuendo, it 
was just as necessary to allege and prove that special damages 
resulted from the use of the words. Nelson v. Rosenberg, supra.  

In this case witnesses for the plaintiff were allowed to testify 
not only as to the defamatory statements attributed to the 
defendants but also, over objection, as to their understanding 
and interpretation of the statements. This evidence was both 
irrelevant and prejudicial. It permitted the plaintiff to
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improperly enlarge and embellish his case without pleading or 
proving special damages.  

"[W]here an innuendo is necessary to make the meaning of 
alleged slanderous statements clear and understandable, such 
statements are not slanderous per se." Hudson v. Schmid, 132 
Neb. 583, 585, 272 N.W. 406, 408 (1937). See, also, Nelson v.  
Rosenberg, supra; Davis v. Meyer, 115 Neb. 251, 253, 212 N.W.  
435, 436 (1927) ("words, spoken and published of another, 
which are not obviously defamatory, will not support an action 
for damages, unless, by innuendo or otherwise, special 
damages are pleaded and proved").  

In a case involving slander per se, the plaintiff is not required 
to prove damages, because damages are presumed. Hutchens v.  
Kuker, 168 Neb. 451, 96 N.W.2d 228 (1959). The plaintiff was 
allowed to obtain the benefit of this rule and then reinforce his 
case with inadmissible testimony as to the understanding, 
impressions, and assumptions made by his witnesses 
concerning the statements. The evidence was prejudicial under 
the circumstances of this case.  

Error in the admission of evidence is presumed to be 
prejudicial unless it clearly appears from the record that it did 
not affect unfavorably the party against whom it was admitted.  
First Baptist Church v. State, 178 Neb. 831, 135 N.W.2d 756 
(1965). The admission of testimony wrongfully received in a 
case tried to a jury is prejudicial error where it may have 
influenced the verdict. Witte v. Lisle, 184 Neb. 742, 171 N.W.2d 
781 (1969).  

The testimony by the witnesses Stiles and DeGoler that they 
understood the statements to attack the plaintiff's integrity and 
charge him with theft may well have influenced the jury in 
reaching its verdict.  

The judgment should have been reversed and the cause 
remanded for a new trial.  

HASTINGS and CAPORALE, JJ., join in this dissent.
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FRANCES MARLENE MAYS, APPELLANT, V. HAROLD C. MAYS, 

APPELLEE.  

388 N.W.2d 118 

Filed June 13, 1986. No. 85-179.  

Appeal from the District Court for Sarpy County: GEORGE 

A. THOMPSON, Judge. Affirmed.  

Robert C. Wester of Schirber Law Offices, P.C., for 
appellant.  

Thomas J. Garvey of Hascall, Jungers & Garvey, for 

appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

Having reviewed the record de novo, which we are required 
to do, we find the action of the trial court in its division of both 
nonmarital and marital assets and the awarding of alimony to 
be fair and reasonable under the circumstances and not the 
result of an abuse of discretion. Applegate v. Applegate, 219 
Neb. 532, 365 N.W.2d 394 (1985); Rockwood v. Rockwood, 
219 Neb. 21, 360 N.W.2d 497 (1985); Guggenmos v.  
Guggenmos, 218 Neb. 746, 359 N.W.2d 87 (1984); Reuter v.  
Reuter, 218 Neb. 732, 359 N.W.2d 78 (1984); Van Newkirk v.  
Van Newkirk, 212 Neb. 730, 325 N.W.2d 832 (1982).  

Accordingly, the judgment of the district court is affirmed.  
AFFIRMED.  

SAM J. FIRMATURE, DOING BUSINESS AS FEDERAL BUSINESS 

EXCHANGE CORP., APPELLEE, V. SCOTT A. BRANNON, DOING 

BUSINESS AS SCHOOSH BOOMERS LOUNGE, APPELLANT.  
388 N.W.2d 119 

Filed June 13, 1986. No. 85-206.  

1. Real Estate: Brokers: Offers to Buy or Sell: Principal and Agent. Under
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Nebraska real estate statutes these are unfair trade practices: failing to deliver 
within a reasonable time a completed copy of any purchase agreement or offer to 
buy or sell real estate to the purchaser and to the seller, and acting for more than 
one party in a transaction without the knowledge of all parties for whom he acts.  

2. Real Estate: Brokers: Principal and Agent. A real estate broker is an agent owing 
a fiduciary duty (1) to use reasonable care, skill, and diligence in procuring the 
greatest advantage for his client, and (2) to act honestly and in good faith, 
making full disclosures to his client of all material facts affecting his interests.  

3. Real Estate: Brokers: Principal and Agent: Proof. The burden of proof is upon 
the real estate agent to show that he satisfied the fiduciary duties he owed his 
principal.  

4. Real Estate: Brokers: Principal and Agent: Fees. A commission cannot be 
collected by the real estate broker for his services if he has willfully disregarded, 
in a material respect, an obligation which the law devolves upon him by reason 
of his agency.  

Appeal from the District Court for Dodge County: MARK J.  
FUHRMAN, Judge. Reversed.  

Nicholas J. Lamme of Yost, Schafersman, Yost, Lamme & 
Hillis, P.C., for appellant.  

David J. Lanphier of McGill, Koley, Parsonage & Lanphier, 
P.C., for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

WHITE, J.  
This is a contract action brought in Dodge County Court by 

Sam J. Firmature, plaintiff-appellee, to collect a broker's 
commission for the sale of defendant-appellant's, Scott A.  
Brannon's, business, the Schoosh Boomers Lounge. The court 
found that Firmature breached his fiduciary duties with 
Brannon and that Firmature was not entitled to collect his 
commission. Firmature appealed to the district court, which 
reversed the lower court's order and awarded Firmature $4,550 
plus costs.  

Brannon assigns as error that the district court erred in 
finding and determining that Firmature had not breached his 
fiduciary duty in his relationship and dealings with defendant.  
We reverse and reinstate the judgment of the county court.  

Firmature was a broker and consultant for the sale of 
business enterprises, doing business as Federal Business
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Exchange Corp. Brannon was the owner and operator of 
Schoosh Boomers Lounge in Fremont. On April 6, 1983, James 
M. Foley met Brannon at the lounge and discussed the sale of 
the lounge. The testimony is in dispute as to whether Firmature 
arranged this meeting or whether it was arranged through the 
efforts of parties unrelated to this suit. On April 7 Foley 
discussed the possibility of buying the lounge with Firmature, 
who had been attempting to find a bar for Foley and his 
partner, Donnie Crum, to buy. Firmature met Brannon on 
April 7, and Brannon signed a commission agreement which 
provided for payment of a 7-percent commission on a sale price 
of $75,000 in the event that Federal Business Exchange Corp.  
was successful in arranging a sale of the business. The 
commission agreement protected the plaintiff on any prospect 
provided by him for a period of 180 days from the date of the 
agreement.  

Negotiations took place among Brannon, Firmature, Foley, 
and Crum. Difficulties arose because of the lease agreement 
with the owner of the building where the lounge is located. On 
April 28 a meeting was held which was attended by Brannon, 
his brother, Crum, Firmature, and Firmature's girlfriend. At 
that meeting Firmature sat with Crum opposite the table from 
Brannon. Firmature attempted to persuade Brannon to accept 
less than the terms Brannon desired. Firmature did not act as 
Brannon's advocate in attempting to negotiate terms most 
favorable to Brannon. Brannon left the meeting confused 
because he had expected Firmature to represent Brannon's best 
interest, but Firmature's conduct was not consistent with 
Brannon's expectations. No agreement was reached at the 
conclusion of this meeting.  

After the meeting a conversation with Firmature convinced 
Brannon that negotiations with Foley and Crum were broken 
off. Brannon called Firmature to ask for the original of the 
commission agreement back in case he wanted to pursue other 
options. He had no intentions of selling to Foley and Crum at 
that time. Firmature would not return the original to Brannon.  
The next week Foley called Brannon and they commenced 
negotiations. After three meetings and three or four phone 
calls, they came to an agreement about the terms of the sale.
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The terms were substantially the same as the terms originally 
discussed when Firmature was involved. The sale was closed on 
August 8.  

In his petition to recover the $4,550 commission, Firmature 
alleged that he had procured Foley as a purchaser for the 
lounge, that the lounge was sold to Foley within the time period 
provided for in the contract, that he was the efficient, procuring 
cause of the sale, and that Brannon had refused to pay the 
commission. Brannon answered that Firmature acted contrary 
to Brannon's best interest, that Firmature refused to cooperate 
with Brannon or with Foley, that Firmature negligently, 
carelessly, recklessly, and incompetently disregarded 
communications of Brannon and Foley, and that Firmature 
violated his fiduciary duties toward Brannon. The evidence in 
the record supports Brannon's allegations.  

Brannon testified that he and Foley and Firmature had 
agreed that all offers were to be put in writing but that 
Firmature did not comply. Firmature denied that Brannon had 
told him he wanted everything in writing. Brannon, Foley, and 
Crum testified that communications between them were not 
always relayed by Firmature or were not done so accurately and 
promptly. Brannon, Foley, and Crum all testified that 
Firmature did not represent Brannon to the best of his ability.  
Firmature told both Foley and Crum that the bar was 
overpriced, the lease ridiculous, and the business neglected. He 
encouraged Foley to make lower offers with respect to the 
purchase price, downpayment, and interest than Brannon 
wanted. Brannon testified that he had to keep calling Firmature 
to get information and that he never knew where he stood.  
Finally, Brannon stated that it was his understanding that 
Firmature was representing him and no one else.  

Firmature admitted at trial that he was representing both 
buyer and seller and had to be fair to both sides. He said, "You 
try to do the best you can and try to put the deal together." 
There seems to be no question that Firmature represented both 
parties in the sale of the lounge.  

Neb. Rev. Stat. § 81-885.24 (Cum. Supp. 1982) provides that 
the Real Estate Commission shall have the power to censure the 
licensee or certificate holder or to revoke or suspend any license
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or certificate whenever the licensee or certificate holder has 
been found guilty of any of the following unfair trade practices: 

(19) Failing to deliver within a reasonable time a 
completed copy of any purchase agreement or offer to buy 
or sell real estate to the purchaser and to the seller; 

(22) Acting for more than one party in a transaction 
without the knowledge of all parties for whom he or she 
acts.  

Vogt v. Town & Country Realty of Lincoln, Inc., 194 Neb. 308, 
231 N.W2d 496 (1975), provides the following: A real estate 
broker is an agent owing a fiduciary duty (1) to use reasonable 
care, skill, and diligence in procuring the greatest advantage for 
his client, and (2) to act honestly and in good faith, making full 
disclosures to his client of all material facts affecting his 
interests. The burden of proof is upon the real estate agent to 
show that he satisfied the fiduciary duties he owed his principal.  
A commission cannot be collected by the real estate broker for 
his services if he has willfully disregarded, in a material respect, 
an obligation which the law devolves upon him by reason of his 
agency. See, also, Allied Securities, Inc. v. Clocker, 185 Neb.  
524, 176 N.W.2d 914 (1970).  

Evidence was introduced that, if believed, tends to show that 
Firmature violated his fiduciary duties with respect to 
Brannon. Therefore, he is not due a commission for his 
services.  

It was the duty of the district court to review the case for 
error appearing on the record. Neb. Rev. Stat. § 24-541.06 
(Reissue 1985). As there is evidence to support the decision of 
the county court, the decision should have been affirmed.  

REVERSED.  

HASTINGS, J., concurs in the result.  
KRIVOSHA, C.J., concurring in the result.  
I concur in the result reached by the majority in this case. I 

would do so, however, solely upon the ground that there was a 
question of fact as to whether Firmature willfully disregarded, 
in a material respect, an obligation which he owed to Brannon 
by reason of his agency relationship. That question of fact was 
resolved against Firmature and in favor of Brannon. On appeal
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the district court is required to review the case for error 
appearing on the record made in the county court. See Neb.  
Rev. Stat. § 24-541.06 (Reissue 1985). The district court is not 
free to make new findings of fact and must affirm the judgment 
entered by the county court unless the judgment cannot be 
supported by the evidence. My review of the record discloses 
such not to be the case, and while had I been deciding the case 
initially, I am likely to have reached a contrary view, neither the 
district court nor this court is free to make such determination.  

PAULINE FEE, A SINGLE WOMAN, APPELLANT, v. DWIGHT FEE, 
APPELLEE.  

388 N.W.2d 122 

Filed June 13, 1986. No. 85-242.  

1. Actions: Contracts: Rescission: Equity. A proceeding to rescind a written 
instrument is an equity action.  

2. Equity: Appeal and Error. An appeal to the Supreme Court in an equitable 
action is a trial of factual questions de novo on the record, requiring the Supreme 
Court to reach a conclusion independent of the findings of the trial court. Neb.  
Rev. Stat. § 25-1925 (Reissue 1985). The Supreme Court's de novo review of the 
record is subject to the rule that, where credible evidence is in conflict on a 
material issue of fact, the Supreme Court will consider the fact that the trial 
court observed the witnesses and accepted one version of the facts over another.  

3. Trial: Courts: Judgments: Appeal and Error. The purpose of Neb. Rev. Stat.  
§ 25-1127 (Reissue 1985), requiring a trial court's separate statements regarding 
its findings of fact and conclusions of law, is to enable the parties to question the 
rulings of the court upon legal questions involved.  

4. Trial: Courts: Judgments: Equity. When requested by a litigant pursuant to Neb.  
Rev. Stat. § 25-1127 (Reissue 1985), a special finding of fact, stated separately 
from a conclusion of law, is a mandatory requirement in a law action tried to the 
court, and it may be helpful in equity actions.  

5. Trial: Courts: Judgments: Equity: Appeal and Error. In equity actions, absence 
of statements concerning a trial court's findings of fact and conclusions of law, 
even when requested under Neb. Rev. Stat. § 25-1127 (Reissue 1985), is not 
prejudicial, because the Supreme Court, in a de novo review of the record, 
reaches a conclusion independent of any findings by the trial court.  

6. Rules of the Supreme Court: Appeal and Error. To be considered by the Supreme 
Court, errors must be assigned and discussed in the brief of the one alleging
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error. Neb. Ct. R. of Prac. 9D(1)d (rev. 1983).  
7. Prejudgment Interest. Prejudgment interest is allowable only where the amount 

of the claim is liquidated; conversely, where reasonable controversy exists as to 

the right to recover or as to the amount of such a recovery, the claim is considered 

to be unliquidated and prejudgment interest is not allowed.  

Appeal from the District Court for Richardson County: 
ROBERT T. FINN, Judge. Affirmed in part, and in part reversed.  

Simon Lantzy of Lantzy & Parsons, and Steven R. Brott, for 

appellant.  

Richard L. Halbert and Michael R. Dunn, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

SHANAHAN, J.  
Pauline Fee filed an action against her stepson, Dwight Fee, 

involving a 10-year written lease entered in 1978 for a farm in 

Richardson County. Pauline's petition contained three causes 

of action seeking, first, rescission of the lease on account of 

Dwight's misrepresentation as an inducement to the lease; 
second, a determination that Dwight had "forfeited" his 

interest in the lease as a result of abuse and misuse of the 
leasehold; and, third, if the court found the " 'Farm Lease' is in 

effect," a declaratory judgment concerning a provision in the 

lease regarding allocation of expenses between the lessor and 

lessee. In his answer and cross-petition, Dwight reciprocated 
Pauline's request for a declaratory judgment and alleged eight 
additional causes of action-six causes of action (I to VI) to 
obtain Dwight's reimbursement of expenses in the amount of 

$27,421.28 incurred during the lease with Pauline from 1979 to 

1984, one cause of action (VII) to reform the lease (scrivener's 
mistake in omitting the provision for the mutually intended 
allocation of expenses between Pauline and Dwight), and a 

cause of action (VIII) for an accounting. The causes of action 
for monetary judgment against Pauline included a prayer for 

prejudgment interest.  
The parties presented evidence about the farm operations 

under the lease. Pauline's evidence indicated a situation of 
Dwight's apparent independence in farming, that is, Pauline
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had no "input" in management of the farm, and Dwight was 
"managing the farm to suit himself." Evidence included a 
description of Dwight's particular farming practices bearing 
upon good husbandry and optimal use of the farmland.  
Documentary evidence was received, showing an itemization 
and allocation of farm expenses, such as herbicide, fertilizer, 
and custom combining, generally shared equally between 
Pauline and Dwight. Dwight's evidence shows that the 
expenses, such as those under the lease in question, are borne 
equally by the lessor and lessee, subject to some adjustments.  
According to the evidence presented, the total of such expenses, 
paid by Dwight on behalf of Pauline through the farm year in 
1984, was $20,283.79. On Dwight's motion the trial court 
dismissed Pauline's causes of action regarding mis
representation and forfeiture.  

At the conclusion of trial on December 6, 1984, the court 
took the case under advisement and allowed the parties until 
December 20 to submit briefs. On December 19 Pauline filed a 
"Request by Plaintiff Under Section 25-1127, R.R.S.  
Nebraska," requesting the trial court to "separately state in 
writing the conclusions of facts and the conclusions of law in 
support of its decision" and to "make specific findings" 
regarding 13 features of the case; for example, "[t]he stated 
purpose of the farm lease," "the . . . conclusions of law as to 
how the Court can amend or change the lease as entered into 
between the parties," the basis for any decision concerning the 
share of expenses borne by each party, the time for payment of 
expenses, Dwight's ability to "independently determine the 
expenses to be incurred," "[w]ho shall determine the crops to 
be planted," and, finally, Pauline requested the court to state 
the "theory upon which the Court relies in finding [Pauline's] 
liability" for expenses in farm operations conducted by Dwight 
under the lease.  

In its "Journal Entry and Judgment" of December 27, the 
trial court dismissed Dwight's causes of action I to VII 
(reimbursement of expenses and reformation) but found there 
was a valid lease between Pauline and Dwight and the parties 
understood that lease expenses would be borne equally. The 
court then entered judgment in favor of Dwight for $28,219.60,
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which was comprised of $20,283.79 for Dwight's 
reimbursement of expenses incurred for Pauline and $7,935.81 
as prejudgment interest accrued to the date of trial, December 
6. Pretrial interest was assessed by the court at 15.33 percent per 
annum.  

Pauline assigns three errors: (1) The trial court's failure to 
state findings of fact and conclusions of law as requested; (2) 
Award of prejudgment interest; and (3) Prejudgment interest at 
15.33 percent per annum, contrary to Neb. Rev. Stat. § 45-103 
(Reissue 1984) (interest on decree or judgment). See, also, Neb.  
Rev. Stat. § 45-104.01 (Reissue 1984) (interest on a judgment, 
14 percent per annum).  

As noted from the assignments of error, Pauline does not 
assail dismissal of her actions for rescission and forfeiture but, 
apart from the questions about prejudgment interest, contends 
the trial court committed reversible error in failing to comply 
with her request for stated findings of fact and conclusions of 
law in accordance with Neb. Rev. Stat. § 25-1127 (Reissue 
1985). According to Pauline, "It is apparent that the Plaintiff's 
right to appeal from the decision of the Court was prejudiced by 
the Court's failure to comply with the Plaintiff's request for 
separate findings of fact and conclusions of law under Section 
25-1127 R.R.S. 1943." Brief for Appellant at 12.  

A proceeding to rescind a written instrument is an equity 
action. Christopher v. Evans, 219 Neb. 51, 361 N.W.2d 193 
(1985). An appeal to the Supreme Court in an equitable action 
is a trial of factual questions de novo on the record, requiring 
the Supreme Court to reach a conclusion independent of the 
findings of the trial court. Neb. Rev. Stat. § 25-1925 (Reissue 
1985). The Supreme Court's de novo review of the record is 
subject to the rule that, where credible evidence is in conflict on 
a material issue of fact, the Supreme Court will consider the 
fact that the trial court observed the witnesses and accepted one 
version of the facts over another. American Sec. Servs. v.  
Vodra, 222 Neb. 480, 385 N.W.2d 73 (1986).  

Section 25-1127 provides: 
Upon the trial of questions of fact by the court, it shall 

not be necessary for the court to state its finding, except, 
generally, for the plaintiff or defendant, unless one of the
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parties request it, with a view of excepting to the decision 
of the court upon the questions of law involved in the trial; 
in which case the court shall state in writing the 
conclusions of fact found separately from the conclusions 
of law.  

The purpose of § 25-1127, requiring a trial court's separate 
statements regarding its findings of fact and conclusions of law, 
is to enable the parties to question the "rulings of the court 
upon legal questions involved." Modern Woodmen ofAmerica 
v. Lane, 62 Neb. 89, 93, 86 N.W. 943, 944 (1901). When 
requested by a litigant, a special finding of fact, stated 
separately from a conclusion of law, is "a mandatory 
requirement in a law action tried to the court [citation omitted], 
and it may be helpful in equity actions ... ." Dormer v. Dreith, 
145 Neb. 742, 747, 18 N.W.2d 94, 96 (1945). A trial court's 
statement of its findings of fact and conclusions of law may be 
helpful in an appellate review of an equitable action, but 
absence of such statement by the trial court, even when 
requested, is not prejudicial, because the Supreme Court, in a 
de novo review of the record, reaches a conclusion independent 
of any findings by the trial court. See In re Estate of Wiley, 150 
Neb. 898, 36 N.W.2d 483 (1949). See, also, § 25-1127; American 
Sec. Servs. v. Vodra, supra.  

There is an additional facet of the question raised by Pauline 
in reference to § 25-1127. Pauline requested the trial court's 
statement of fact in answer to 13 specific questions which, in 
essence, were interrogatories propounded to the court. A 
similar situation was presented in Lindgren v. City of Gering, 
206 Neb. 360, 292 N.W.2d 921 (1980), an action brought under 
the Political Subdivisions Tort Claims Act, Neb. Rev. Stat.  
§§ 23-2401 et seq. (Reissue 1983). In Lindgren one of the 
defendants requested the court to answer 22 specific questions 
concerning the lawsuit. The district court declined to answer the 
separate questions propounded but made specific findings of 
fact and conclusions of law. In rejecting the contention that it is 
reversible error for the trial court to fail to answer specific 
interrogatories propounded, we held at 371, 292 N.W.2d at 927: 

[Section 25-1127] simply provides that, in an action tried 
to the court, the litigants may request the trial court to
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make specific findings of fact rather than making a 
general finding for one of the parties. What those findings 
of fact should be and how they should be made is 
dependent upon the finder of fact. Under the provisions 
of § 25-1127, the court is not obligated to answer specific 
interrogatories propounded to it by a litigant, but is 
merely required, when requested, to make such specific 
findings of fact as the trial court concludes are 
appropriate and necessary to resolve the action. That the 
trial court did. There was no error.  

In the case before us, notwithstanding Pauline's 13 
interrogatories to the court, the district court did find that, 
under a valid lease, the parties understood that expenses 
incurred under the lease would be borne equally by the lessor 
and lessee. Such findings by the trial court complied with 
Pauline's request pursuant to § 25-1127 and were adequate for 
Pauline's appellate question about the "rulings of the court 
upon legal questions involved" in her lawsuit. See Modern 
Woodmen ofAmerica v. Lane, supra.  

Given the fact that the district court determined there was a 

valid lease between Pauline and Dwight, including a provision 
for equal responsibility and sharing of expenses incurred 
through operations under that lease, and, further, in view of 
Pauline's request for an accounting in the event a lease was 
found to exist, Pauline, nevertheless, does not indicate in what 
respect the accounting, requested and ordered, may be 
incorrect. Rather, in reference to the lease in question, Pauline 
seeks a reversal only on the basis of the trial court's 
noncompliance with § 25-1127, characterizing such 
noncompliance as readily discernible prejudice to her appeal of 

the district court's decision. Yet, aside from her questions about 
prejudgment interest, Pauline does not direct our attention to 
any apparent error on the part of the district court in disposing 
of any cause of action raised in the pleadings of the parties.  

Because the assignments of error are not supported by 
accompanying argument in the briefs, but are mere 
statements of general dissatisfaction with conclusions 
reached by the trial court, we will not speculate about the 
reasoning behind dissatisfaction of the parties. Without
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argument and authority in support of an advocated 
position, speculation is unavoidable.  

Bohaty v. Briard, 219 Neb. 42, 46, 361 N.W.2d 502, 505 (1985).  
To be considered by this court, errors must be assigned and 
discussed in the brief of the one claiming that prejudicial error 
has occurred. See Neb. Ct. R. of Prac. 9D(1)d (rev. 1983).  
Pauline's first assignment of error is without merit.  

On the issue of prejudgment interest, the judgment of the 
district court is incorrect. As framed by the pleadings, 
especially Dwight's cross-petition, allocation of lease expenses 
to be borne by the parties was a major issue to be resolved in 
connection with the requested accounting.  

It is the rule in this jurisdiction that prejudgment interest is 
allowable only where the amount of the claim is 
liquidated; conversely, where reasonable controversy 
exists as to the plaintiff's right to recover or as to the 
amount of such a recovery, the claim is considered to be 
unliquidated and prejudgment interest is not allowed.  

Langel Chevrolet-Cadillac v. Midwest Bridge, 213 Neb. 283, 
289, 329 N.W.2d 97, 101 (1983). See, also, Land Paving Co. v.  
D. A. Constr. Co., 215 Neb. 406, 338 N.W.2d 779 (1983).  

In view of the controversy concerning Pauline's share of the 
expenses, Dwight's claim was not liquidated. Under the 
circumstances, we believe equity should follow the law and not 
award prejudgment interest in this case. In Mid-States 
Equipment Co. v. Poehling, 204 Neb. 791, 285 N.W.2d 689 
(1979), an equity action regarding a joint venture agreement, we 
held prejudgment interest was not allowed when a substantial 
dispute existed regarding an amount claimed to be due and that 
amount was ascertainable only by a trial of the issues.  
Therefore, prejudgment interest on Dwight's unliquidated 
claim is not allowed and was an abuse of discretion by the 
district court. The judgment of the district court in awarding 
prejudgment interest is incorrect and is reversed.  

On account of our reversal of the district court's judgment 
concerning prejudgment interest, it is not necessary to resolve 
the question about the rate of interest applied by the district 
court.  

With the exception of the award of prejudgment interest,
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which is reversed, the judgment of the district court is affirmed.  
AFFIRMED IN PART, AND IN PART REVERSED.  

WHITE, J., participating on briefs.  

GRAND ISLAND PRODUCTION CREDIT ASSOCIATION, A FEDERALLY 

CHARTERED CREDIT ASSOCIATION, APPELLANT, v. BEULAH C.  
HUMPHREY, ALSO KNOWN AS BEULAH C. KNOX, AND CARL M.  

HUMPHREY, APPELLEES.  

388 N.W.2d 807 

Filed June 13, 1986. No. 85-246.  

1. Uniform Commercial Code: Contracts. Under the provisions of Neb. U.C.C.  

§ 3-413(1) (Reissue 1980), the maker of a note engages that he or she will pay the 

instrument according to its tenor at the time of his or her engagement.  

2. Contracts: Promissory Notes. A comaker of a note is jointly and severally liable 

for the obligation of the note.  

3. Contracts: Liability. A modification of a contract which substantially changes 

the liability of the parties ordinarily requires mutual assent to be effective.  

4. Contracts: Interest. A borrower is obligated to pay interest on a loan in 

accordance with the terms of the contract.  

Appeal from the District Court for Hall County: WILLIAM 

H. RILEY, Judge. Reversed and remanded with directions.  

Daniel M. Placzek of Luebs, Dowding, Beltzer, Leininger, 
Smith & Busick, for appellant.  

John R. Hall of Anderson, Vipperman, Hinman, Hall & 
Kovanda, for appellee Beulah C. Humphrey.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

KRIVOSHA, C.J.  
The Grand Island Production Credit Association (PCA) 

appeals from a judgment entered by the district court for Hall 
County, Nebraska, in favor of the PCA and against the appellee 
Beulah C. Humphrey in the amount of $5,000, together with 
interest from the date of the debt. A default judgment had
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earlier been entered in this case in favor of the PCA and against 
Carl M. Humphrey in the amount of $13,936.71. That 
judgment is now final and is not involved in this appeal. The 
only issue,.therefore, is the correctness of the judgment entered 
by the district court against Beulah Humphrey in the amount of 
$5,000. The PCA had sought a judgment in the amount of 
$13,936.71. For reasons more particularly hereinafter set out, 
we believe the district court was in error, and the judgment must 
be reversed and remanded.  

The evidence is virtually without dispute. The parties agree 
that on November 25, 1980, Mrs. Humphrey and her then 
husband, Carl, entered into a loan arrangement with the PCA.  
What is not clear from the record but what can be inferred is 
that at that time, on November 25, 1980, the Humphreys had a 
previous loan with the PCA and were already indebted in some 
amount not fully disclosed in the evidence. The execution of the 
agreement on November 25, 1980, was merely a renewal of an 
existing debt. The note, signed by both of the Humphreys, 
provided that on or before November 30, 1981, they each 
promised to pay to the PCA the amount due, not to exceed 
$50,000 plus interest. The note and supplemental agreement 
specially provided for future advances up to that total credit 
limit of $50,000, which may be made from time to time at the 
option of the PCA prior to the due date. The note also provided 
for interest on amounts outstanding at the rate of 12.85 percent 
per annum from date of disbursement until paid. The 
Humphreys also signed a supplemental agreement on 
November 25, 1980, which provided in part: 

As long as the Borrower is not in default, the Association 
will lend to the Borrower, and the Borrower may borrow 
and repay and reborrow at any time from date of said 
"Line of Credit" Promissory Note in accordance with the 
terms thereof and prior to maturity thereof, up to an 
aggregate maximum amount of principal at any one time 
outstanding of $50,000 ....  

The record further reflects that in December of 1980 Carl 
Humphrey met with a loan officer of the PCA and requested an 
advance in order to purchase 35 head of cattle, which 
apparently would cost Humphrey $11,340. Because of the
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$50,000 limit, the PCA was only authorized to advance $5,000 
to Humphrey at that time but advised Humphrey that whenever 
the maximum amount of the loan was paid down, the PCA 
would advance the additional funds, and, in fact, on December 
22, 1980, the PCA advanced $5,000 to apply to the purchase of 
the cattle. The balance of the purchase price was to be paid out 
at such time as the loan was paid down and fell below the 
maximum authorized.  

The record further discloses that on February 25, 1981, 45 
head of cattle, apparently purchased prior to the purchase of 
the last 35 head, were sold for the amount of $21,744.75 and the 
proceeds applied against the loan owed by the Humphreys to 
the PCA. Therefore, on March 3, 1981, the PCA advanced the 
remaining $6,340. These 35 head of cattle were subsequently 
sold for $20,505.20 and the proceeds applied against the joint 
debt of the Humphreys.  

While Mrs. Humphrey does not deny any of these facts, she 
maintains that in January of 1981, before the remaining $6,340 
was actually advanced, she went to the office of the PCA and 
informed Hugh Doyle, a loan officer at the PCA, that she had 
left Mr. Humphrey and had filed for a dissolution of marriage.  
She also maintains that she advised Doyle not to advance any 
more moneys for cattle purchases and that, therefore, the 
advance made on March 3, 1981, of $6,340 was contrary to her 
agreement with the PCA. In effect, Mrs. Humphrey claims that 
the agreement by the PCA to fund the entire purchase price of 
the 35 head of cattle was a modification of the loan agreement.  
She concedes that neither the PCA nor Mr. Humphrey agreed 
that the balance due on the 35 head of cattle already purchased 
should not be advanced when authorized.  

There is no question that unless the conversation that Mrs.  
Humphrey had with the PCA loan officer in January of 1981 
relieved her of her obligation to pay the PCA, she is equally 
indebted to the PCA for the full amount of the debt which, on 
January 22, 1985, was in the amount of $13,936.71, together 
with interest in the amount of $6,075.70 and accruing interest 
thereafter at the rate of $5.9401 per day. We believe Mrs.  
Humphrey was not so relieved. Under the provisions of Neb.  
U.C.C. § 3-413(1) (Reissue 1980), the maker of a note engages
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that he or she will pay the instrument according to its tenor at 
the time of his or her engagement. Mrs. Humphrey admits that 
she signed the promissory note and the supplemental 
agreement. Consequently, as a comaker of the note, she is 
jointly and severally liable for the obligations of the note. See 
Federal Farm Mtg. Corporation v. Adams, 142 Neb. 202, 5 
N.W.2d 384 (1942).  

The record simply does not establish any modification which 
in any manner would excuse Mrs. Humphrey from liability in 
this case. The commitment to loan the money for the 35 head of 
cattle was made in December of 1980, well before Mrs.  
Humphrey advised the PCA that she and Mr. Humphrey had 
separated and were in the process of obtaining a divorce. Had 
the PCA refused to advance the funds previously committed, it 
very well could have been held liable to Mr. Humphrey.  
Yankton Prod. Credit Assn. v. Larsen, 219 Neb. 610, 365 
N.W.2d 430 (1985). Not only had the bank committed the 
$11,340 prior to receiving any notice from Mrs. Humphrey but 
had in fact proceeded to advance $5,000 of the amount 
committed. There is simply no basis for the district court to 
conclude that there had been any valid modification or that 
Mrs. Humphrey was not liable. She certainly was liable for the 
$50,000 that was advanced and outstanding prior to January of 
1981. This amount was reduced to $13,936.71 only because first 
the 45 head and then the 35 head were sold and the entire 
proceeds applied against the debt of principal and interest. If 
Mrs. Humphrey was to be relieved of this obligation, it was a 
matter that she needed to arrange and take up with her husband 
in the divorce action. No such arrangement could, however, be 
binding upon the PCA, which entered into this transaction in 
reliance upon the promise of both Mr. Humphrey and Mrs.  
Humphrey that they would be liable and would pay the 
amounts so advanced.  

Mrs. Humphrey's unilateral effort to rescind the earlier 
agreement to loan $11,340 for the purchase of the last 35 head 
of cattle was not effective, particularly since the PCA, in 
reliance of the joint promise of the parties to pay, had already 
advanced $5,000 of the promised $11,340. A modification of a 
contract which substantially changes the liability of the parties
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ordinarily requires mutual assent to be effective. See, Havelock 
Bank of Lincoln v. Bargen, 212 Neb. 70, 321 N.W.2d 432 
(1982); Westbrook v. Masonic Manor, 185 Neb. 660, 178 
N.W.2d 280 (1970). In the instant case there is no evidence of 

any such mutual assent. Moreover, under the facts, the PCA 
was unable, without Mr. Humphrey's concurrence, to assent to 
Mrs. Humphrey's efforts to modify the agreement. The fact of 

the pending divorce was irrelevant. Further, the PCA's silence 
was not assent, and the contract of loan remained in effect 

without modification. W Wright, Inc. v. Korshoj Corp., 197 
Neb. 692, 250 N.W.2d 894 (1977). It was Mrs. Humphrey who 
was seeking to modify the contract, not the PCA.  

The district court was correct, however, when it ordered Mrs.  

Humphrey to pay interest at the rate of 12.85 percent per 

annum from date of disbursement until paid. This was not an 

unliquidated debt but merely a claim which required 

computation to determine the exact amount due. On that basis 
the borrower is obligated to pay the interest in accordance with 

the terms of the contract. See, Classen v. Becton, Dickinson & 

Co., 214 Neb. 543, 334 N.W2d 644 (1983); First Nat. Bank v.  

Bolzer, 221 Neb. 415, 377 N.W.2d 533 (1985).  
The judgment of the district court is therefore reversed and 

the cause remanded with instructions to enter judgment in 
favor of the PCA and against Mrs. Humphrey in the amount of 

$13,936.71, together with interest in the amount of $6,075.70 as 

of January 22, 1985, and continuing interest at the rate of 

$5.9401 per day from and after January 22, 1985, until paid.  
REVERSED AND REMANDED WITH DIRECTIONS.  

VIOLA A. CLINCHARD, APPELLANT, V. TIMOTHY D. WHITE AND 

ERMA J. CLINCHARD, APPELLEES.  

388 N.W.2d 477 

Filed June 13, 1986. No. 85-306.  

1. Statutes. In considering and applying a statute it is the obligation of this court to 

determine and give effect to the purpose and intention of the Legislature as
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ascertained from the entire language thereof considered in its plain, ordinary, 
and popular sense.  

2. _ . Where the words of a statute are plain and unambiguous, no 
interpretation is needed to ascertain their meaning, and in the absence of 
anything to indicate the contrary, words will be given their ordinary meaning.  

Appeal from the District Court for Hall County: JOSEPH D.  
MARTIN, Judge. Reversed and remanded for further 
proceedings.  

William G. Blackburn of Cunningham, Blackburn, 
VonSeggern, Livingston & Francis, for appellant.  

Denzel R. Busick of Luebs, Dowding, Beltzer, Leininger, 
Smith & Busick, for appellee Clinchard.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
and SHANAHAN, JJ.  

HASTINGS, J.  
Plaintiff has appealed from an order of the district court 

which sustained defendant Erma J. Clinchard's motion for 
summary judgment and dismissed plaintiff's cause of action.  
We reverse.  

This appeal involves an interpretation of a portion of the new 
"guest" statute, Neb. Rev. Stat. § 39-6,191 (Reissue 1984), 
which became effective August 30, 1981. That section reads as 
follows: 

The owner or operator of a motor vehicle shall not be 
liable for any damages to any passenger or person related 
to such owner or operator as spouse or within the second 
degree of consanguinity or affinity who is riding in such 
motor vehicle as a guest or by invitation and not for hire, 
unless such damage is caused by (1) the driver of such 
motor vehicle being under the influence of intoxicating 
liquor, or (2) the gross negligence of the owner or operator 
in the operation of such motor vehicle. For the purpose of 
this section, the term guest is hereby defined as being a 
person who accepts a ride in any motor vehicle without 
giving compensation therefor, but shall not be construed 
to apply to or include any such passenger in a motor 
vehicle being demonstrated to such passenger as a
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prospective purchaser. Relationship by consanguinity or 

affinity within the second degree shall include parents, 
grandparents, children, grandchildren, and brothers and 

sisters. Should the marriage of the driver or owner be 

terminated by death or dissolution, the affinial 

relationship with the blood kindred of his or her spouse 

shall be deemed to continue.  
(Emphasis supplied.) 

We are here concerned with the italicized portion of the 

quoted section. Simply stated, the question is whether the 

affinial relationship with the blood kindred of the host driver's 

spouse shall be deemed to have continued following 

termination of the marriage by dissolution before any accident 

has occurred. If it is, as was determined by the trial court here, 
the court was correct in sustaining the motion for summary 

judgment because of the failure of the plaintiff to allege gross 

negligence.  
The accident which resulted in this lawsuit occurred on 

September 30, 1983. Plaintiff was a passenger in an automobile 

driven by the defendant Erma J. Clinchard. The defendant at 

one time had been married to plaintiff's son. However, that 

marriage was terminated by dissolution in 1959. Plaintiff's 

petition alleged ordinary negligence on the part of this 

defendant. The trial court held that § 39-6,191 continued the 

"in-law" relationship forever, without regard to when the 

accident occurred. We do not agree.  
In considering and applying a statute it is the obligation of 

this court to determine and give effect to the purpose and 

intention of the Legislature as ascertained from the entire 

language thereof considered in its plain, ordinary, and popular 

sense. Adkisson v. City of Columbus, 214 Neb. 129, 333 
N.W.2d 661 (1983).  

We do not believe that the wording of the statute is 

ambiguous. It very plainly speaks in terms of a marriage 

termination after the accident has occurred. The words 

"[sihould the marriage of the driver . . . be terminated" 

(emphasis supplied) suggest the necessity of an accident before 

there can exist a "driver" whose "marriage [should] be 

terminated." When the marriage in the instant case was
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dissolved, there was no "driver"; the affinial relationship 
between the two parties terminated; and an automobile 
accident which occurred 24 years later, in which Erma J.  
Clinchard was the driver, did not breathe life into that 
relationship.  

Where the words of a statute are plain and unambiguous, no 
interpretation is needed to ascertain their meaning, and in the 
absence of anything to indicate the contrary, words will be given 
their ordinary meaning. Hill v. City of Lincoln, 213 Neb. 517, 
330 N.W.2d 471 (1983). Such is the case here.  

The judgment of the district court is reversed, and the cause 
is remanded for further proceedings.  

REVERSED AND REMANDED FOR FURTHER PROCEEDINGS.  

HENRY E REIMER ET AL., APPELLANTS, v. K N ENERGY, INC., A 
NEBRASKA CORPORATION, APPELLEE.  

388 N.W.2d 479 

Filed June 13, 1986. Nos. 85-322, 85-323.  

1. Courts: Municipal Corporations: Public Utilities: Rates. District courts have 
power to protect a supplier of natural gas from municipal action which deprives 
it of a fair, reasonable, and compensatory rate, and power to protect a consumer 
of such gas from an arbitrary, unreasonable, and confiscatory rate.  

2. Standing: Actions. In order to maintain an action, one must have some legal 
interest in the outcome of the litigation.  

3. -: . In order to maintain an action to enforce private rights, a 
plaintiff must show that he or she will be benefited by the relief to be granted.  

4. Municipal Corporations: Actions: Injunction. One seeking to restrain the act of 
a municipal body must show some special injury peculiar to himself or herself 
aside from and independent of the general injury to the public, unless the matter 
involves an illegal expenditure of public funds or an increase in the tax burden.  

5. Actions: Pleadings: Demurrer. In testing whether a petition which has been 
challenged by a demurrer states a cause of action, a court is required to accept as 
true all the facts which are well pled, together with the proper and reasonable 
inferences of law and fact which may be drawn therefrom; a court does not, 
however, accept as true the conclusions of the pleader.  

6. Public Utilities: Rates. The setting of natural gas rates is a legislative act.  
7. Collateral Attack: Appeal and Error. The validity of a legislative act from which 

there is no appeal is subject to judicial review through a collateral attack.
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Appeal from the District Court for Holt County: ROBERT E.  
OTTE, Judge. Reversed and remanded for further proceedings.  

Robert I. Eberly, for appellants.  

James D. Conway of Conway, Connolly& Pauley, P.C.; B.J.  
Becker; and James W. Symonds of Cronin, Hannon & 
Symonds, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

CAPORALE, J.  
In these two suits, which have been consolidated for 

argument in this court, the plaintiff-appellant, Henry E 
Reimer, challenges, on his own behalf and purportedly on 
behalf of others similarly situated, the validity of the 
$4-per-month minimum customer service rate which 
defendant-appellee, K N Energy, Inc., a supplier of natural gas, 

charges under a municipal franchise and ordinance.  
Specifically, he seeks to enjoin K N Energy from collecting the 
disputed rate from himself and others (for heating use only 
purchases in case No. 85-322 and for unlimited use purchases in 
case No. 85-323), to have the disputed rate declared 
uncollectible, to obtain refunds of the moneys previously 
collected therefor, to enjoin collection of the disputed rate 
pendente lite, and for other just and proper equitable relief. The 
trial court sustained K N Energy's demurrer to the petition in 
each case. Upon Reimer's election not to amend his petitions, 
the trial court dismissed each suit. Reimer's six assignments of 
error coalesce to claim that the trial court erred in ruling that 

each of the petitions fails to state a cause of action against K N 
Energy. We reverse and remand for further proceedings.  

Each of the petitions alleges the following facts: That K N 
Energy is engaged in the business of selling natural gas; that the 
city of O'Neill, Nebraska, granted K N Energy a franchise to 
sell to its residents; that Reimer and the others similarly situated 
are residents of said city and customers of K N Energy; that said 
city adopted an ordinance fixing customer rates; that the 
disputed rate was billed to K N Energy's customers beginning 
September 1982; that the customers received and continue to
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receive nothing for the disputed rate; that Reimer and the others 
have protested and refused to pay the disputed rate, although 
they have paid the other rates for gas supplied; and that K N 
Energy has made demand for payment of the disputed rate and 
has threatened to disconnect gas service if such is not paid.  
From the foregoing facts Reimer concludes that the disputed 
rate is unlawful for a variety of reasons, including that it 
violates the terms of the franchise and is arbitrary, 
unreasonable, and confiscatory.  

Stripped of surplus language, K N Energy's demurrer in each 
case alleges that (1) the district court lacks subject matter 
jurisdiction, (2) plaintiff lacks legal capacity to sue, and (3) the 
petition fails to state facts sufficient to constitute a cause of 
action. Neb. Rev. Stat. § 25-806 (Reissue 1985).  

The task of this court is to determine whether K N Energy's 
demurrers were properly sustained on the basis of any one or 
more of the foregoing three grounds. Harmon Care Centers v.  
Knight, 215 Neb. 779, 340 N.W.2d 872 (1983).  

As to the question of subject matter jurisdiction, this court 
has previously declared that while the Legislature has delegated 
to municipalities the authority to regulate, determine, and fix 
natural gas rates, the district courts of this state have the power 
to grant relief from such rates as are arbitrary, unreasonable, 
and confiscatory. Kansas-Nebraska Nat. Gas Co., Inc. v. City 
of Sidney, 186 Neb. 168, 181 N.W.2d 682 (1970); Nebraska 
Natural Gas Co. v. City ofLexington, 167 Neb. 413, 93 N.W.2d 
179 (1958); Kansas-Nebraska Natural Gas Co. v. City of St.  
Edward, 167 Neb. 15, 91 N.W.2d 69 (1958). It is true that each 
of the above-cited cases was brought by the gas supplier to 
enjoin the municipality from preventing the implementation of 
fair, adequate, and compensatory rates. However, in Myers v.  
Blair Tel. Co., 194 Neb. 55, 230 N.W.2d 190 (1975), this court, 
in dealing with the power of the Public Service Commission to 
regulate telephone service and rates, answered the telephone 
company's argument that its rate of return should not be 
confiscatory so as to deprive it of property without 
compensation by saying: 

We fully agree, and have so held. As a corollary thereto, 
however, neither should the utility be permitted to
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confiscate the ratepayers' fees without giving the 
reasonably adequate service for which those rates were set.  
The commission can no more permit the utility to have 
confiscatory rates for the service it performs than it can 

compel a utility to provide service without just and 
equitable compensation. As a matter of elemental justice, 
consumers of utility services are entitled to the same 
protection against confiscation of property or arbitrary 
action on the part of the utility as are the utilities.  

Id. at 62, 230 N.W.2d at 196.  
Thus, we hold that just as the district court has the power to 

protect a supplier of natural gas from municipal action which 

deprives it of a fair, reasonable, and compensatory rate, so, 
too, does the district court have the power to protect a 
consumer of such gas from an arbitrary, unreasonable, and 
confiscatory rate.  

Hence, the district court has jurisdiction over the subject 
matter of these actions.  

The next question is whether the petition shows on its face 
that Reimer does not have the legal capacity to sue.  

We neither consider nor decide whether the suits may proceed 
as class actions, for not only is that issue not addressed in the 
briefs but if Reimer has the capacity to sue on his own 
individual behalf and has stated causes of action, the suits may, 
in any event, proceed as his individual actions. Harmon Care 
Centers v. Knight, supra; Roadrunner Development v. Sims, 
213 Neb. 649, 330 N.W.2d 915 (1983); Blankenship v. Omaha 
RP Dist., 195 Neb. 170, 237 N.W.2d 86 (1976).  

In Hall v. Cox Cable of Omaha, Inc., 212 Neb. 887, 327 
N.W2d 595 (1982), we said that in order to maintain an action, 
one must have some legal interest in the outcome of the 
litigation, and that in order to maintain an action to enforce 
private rights, a plaintiff must show that he or she will be 
benefited by the relief to be granted. Thus, we ruled that one 
who was not a subscriber to cable television services and, thus, 
was not himself a ratepayer could not challenge the rate-setting 
ordinance. We further said that one seeking to restrain the act 
of a municipal body must show some special injury peculiar to 
himself or herself aside from and independent of the general



223 NEBRASKA REPORTS

injury to the public, unless the matter involves an illegal 
expenditure of public funds or an increase in the tax burden.  
Applying the same principles, we held in Green v. Cox Cable of 
Omaha, Inc., 212 Neb. 915, 327 N.W.2d 603 (1982), that city 
council members had no special standing to challenge an 
ordinance of the city they served as such. See, also, Nebraska 
Sch. Dist. No. 148 v. Lincoln Airport Auth., 220 Neb. 504, 371 
N.W.2d 258 (1985).  

In the cases presently before us there are factual allegations 
from which it can be inferred that Reimer has a legal interest in 
the outcome of the litigation, that he will be benefited by the 
relief granted, and that he has a special interest peculiar to 
himself aside from and independent of the general injury to the 
public.  

Unlike the situation in Hall, Reimer is a ratepayer; he will 
benefit to the extent of $4 per month both in the past and in the 
future if the disputed rate is declared arbitrary, unreasonable, 
and confiscatory, and will remove the threat of having his gas 
service terminated. He obviously, therefore, has alleged a 
special injury peculiar to himself aside from and independent of 
any general injury to the public.  

Thus, K N Energy's allegation that Reimer lacks legal 
capacity to sue is without merit.  

That brings us to the last question, Do the petitions state 
causes of action? In testing whether a petition which has been 
challenged by a demurrer does so, we are required to accept as 
true all the facts which are well pled, together with the proper 
and reasonable inferences of law and fact which may be drawn 
therefrom, but we do not accept as true the conclusions of the 
pleader. Overman v. Brown, 220 Neb. 788, 372 N.W2d 102 
(1985); Harmon Care Centers v. Knight, 215 Neb. 779, 340 
N.W2d 872 (1983); Nebraska Natural Gas Co. v. City of 
Lexington, 167 Neb. 413, 93 N.W2d 179 (1958).  

The fact of prime importance to this phase of our analysis, as 
pled by Reimer, is that he receives nothing for the disputed rate 
charged by K N Energy. If that allegation is true, the legal 
inference that the rate is arbitrary, unreasonable, and 
confiscatory as to him necessarily follows. Thus, each of the 
petitions states a cause of action irrespective of whether the
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disputed rate also, as Reimer alleges, violates the franchise, a 
matter with which we therefore need not and do not now 
concern ourselves.  

K N Energy's basic arguments are that the city of O'Neill 
should be a party to these actions and that the actions constitute 
collateral attacks upon the rate ordinance.  

As to the first of these arguments we can only point out that 

if there is a defect of parties defendant, a circumstance which 
would constitute a ground for demurring, § 25-806, the defect 
was not raised. The issue is therefore not before us, and we 
cannot, and do not, consider it.  

As to the second argument, the actions do in fact constitute 
collateral attacks against the rate ordinance. Such attacks, 
however, are proper. The setting of natural gas rates is a 
legislative act. Kansas-Nebraska Nat. Gas Co., Inc. v. City of 

Sidney, 186 Neb. 168, 181 N.W.2d 682 (1970); 
Kansas-Nebraska Natural Gas Co. v. City of St. Edward, 167 
Neb. 15, 91 N.W.2d 69 (1958). Since there is no appeal from 

that action, its validity is subject to judicial review through a 
collateral attack. See Mullendore v. School Dist. No. 1, ante p.  
28, 388 N.W.2d 93 (1986). Indeed, Kansas-Nebraska Nat.  

Gas Co., Inc. v. City of Sidney, supra, Nebraska Natural Gas 
Co. v. City ofLexington, supra, and Kansas-Nebraska Natural 

Gas Co. v. City of St. Edward, supra, were collateral attacks on 
legislative determinations which deprived gas suppliers of fair, 

reasonable, and compensatory rates. For other examples of 

collateral attacks on legislative acts, see, Sasich v. City of 
Omaha, 216 Neb. 864, 347 N.W.2d 93 (1984) (zoning 

ordinance); S.I.D. No. 95 v. City of Omaha, 221 Neb. 272, 376 
N.W.2d 767 (1985), and Voss v. City of Grand Island, 186 Neb.  
232, 182 N.W2d 427 (1970) (annexation ordinances); and 

Reiser v. Hartzler, 213 Neb. 802, 331 N.W2d 523 (1983) 
(special assessments).  

For the foregoing reasons the district court's judgments of 

dismissal are erroneous; the causes are therefore remanded for 

further proceedings. Reimer's suggestion that K N Energy's 
conduct of the litigation has been such that it should become 

liable for his attorney fees is, however, without merit and is 

therefore rejected.  
REVERSED AND REMANDED FOR FURTHER PROCEEDINGS.
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GEORGE P. ROSE AND ROSIE J. ROSE, APPELLANTS, V. CITY OF 
LINCOLN, A MUNICIPAL CORPORATION, APPELLEE.  

388 N.W.2d 127 

Filed June 13, 1986. No. 85-366.  

Appeal from the District Court for Saunders County: 
WILLIAM H. NORTON, Judge. Reversed and remanded for a new 
trial.  

Frank Meares, for appellants.  

Dana W. Roper, Chief Assistant Lincoln City Attorney, for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

George P. and Rosie J. Rose, as owners of real estate in 
Saunders County, filed an inverse condemnation proceeding 
against the City of Lincoln, that is, an action pursuant to Neb.  
Rev. Stat. § 76-705 (Reissue 1981), which provides: 

If any condemner shall have taken or damaged 
property for public use without instituting condemnation 
proceedings, the condemnee, in addition to any other 
available remedy, may file a petition with the county judge 
of the county where the property or some part thereof is 
situated to have the damages ascertained and determined.  

The eminent domain proceeding related to a water main 
easement appropriated by the city across the edge of the tract 
owned by Roses, that is, an easement for the "right to maintain 
five foot of ground cover over [the city's] pipeline within the 
easement area." 

After appraisers filed their damages award for $1,425 with 
the county judge, Roses appealed to the district court. See Neb.  
Rev. Stat. § 76-715 (Reissue 1981). Roses' appeal was tried de 
novo as required by Neb. Rev. Stat. § 76-717 (Cum. Supp.  
1984). In its answer the city acknowledged appropriating or 
taking an easement involving Roses' land.  

At trial, evidence established that the easement was a 35-foot 
strip at the edge of Roses' tract, bordering a state highway. The
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area of the easement was 1.9 acres. Although there was a wide 
variance in opinions regarding damages sustained, each witness 
testifying on the issue of damages acknowledged that, as a 
result of the city's easement, there had been damage to Roses' 
real estate. Opinions from the city's witnesses placed damages 
between $1,425 and $1,900. The jury returned a verdict "for the 
defendant" and awarded no damages to Roses. Roses complain 
that the trial court erred in failing to grant a new trial in view of 
the jury's verdict.  

The undisputed evidence establishes there was some damage 
as the result of the city's appropriation for an easement. The 
jury's verdict was, in effect, a finding that there was no damage 
whatsoever, notwithstanding the only evidence in the case, that 

there was damage to Roses' land as the result of the city's 
appropriating an easement.  

Although we have held that a jury is not required to accept as 
absolute verity every statement of a witness not contradicted by 
direct evidence, see K & R, Inc. v. Crete Storage Corp., 194 
Neb. 138, 231 N.W.2d 110 (1975), nevertheless, in the present 
case, the only evidence before the jury was the undisputed fact 
of damage to Roses' real estate. Under the circumstances of this 
case, therefore, we feel that the jury's verdict should be set 
aside, since the verdict is 

so clearly against the weight and reasonableness of the 
evidence and is so disproportionate to the injury proved as 
to indicate that it was the result of passion, prejudice, 
mistake, or some other means not apparent in the record, 
or that the jury disregarded the evidence or rules of law.  

K & R, Inc. v. Crete Storage Corp., supra at 143, 231 N.W2d at 
113. It becomes our duty to set aside the jury's verdict, which is 
clearly erroneous, since the verdict is against and clearly 
contrary to the total and only evidence on the question of 
damages. See Mennonite Deaconess Home & Hosp. v. Gates 
Eng'g Co., 219 Neb. 303, 363 N.W.2d 155 (1985). Hence, the 
jury's verdict in this case is set aside.  

Although not an error called to the attention of this court, 
undoubtedly due to the parties' stipulation admitted as an 

exhibit without objection, the entire transcript of proceedings 
regarding the appraisers' award was introduced into evidence.
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In a de novo trial in district court to determine a landowner's 
damages caused by eminent domain, evidence of the damages 
assessed by the appraisers is not substantive evidence in the 
district court trial. See, Papke v. City of Omaha, 152 Neb. 491, 
41 N.W.2d 751 (1950); Pierce v. Platte Valley Public Power and 
Irrigation District, 143 Neb. 898, 11 N.W.2d 813 (1943); 
Langdon v. Loup River Public Power District, 142 Neb. 859, 8 
N.W.2d 201 (1943). On retrial, the appraisers' award should not 
be placed before the jury as substantive evidence on the 
question of damages sustained as the result of the city's 
acquisition of an easement for its water main.  

The judgment of the district court is reversed, and this matter 
is remanded to the district court for a new trial. Therefore, it is 
not necessary that we discuss Roses' other assignments of error.  

REVERSED AND REMANDED FOR A NEW TRIAL.  

STATE OF NEBRASKA, APPELLEE, V. JOHN EDWARD RUST, ALSO 
KNOWN AS JOHN DEWITT, APPELLANT.  

388 N.W.2d 483 

Filed June 13, 1986. No. 85-377.  

1. Postconviction. Once a motion for postconviction relief has been judicially 
determined, any subsequent motion for such relief from the same conviction 
and sentence may be dismissed unless the subsequent motion affirmatively 
shows on its face that the basis relied upon for relief was not available at the time 
of the filing of the prior motion.  

2. . Postconviction relief may not be used to secure a review of issues which 
were capable of being raised in a direct appeal.  

3. Criminal Law: Effectiveness of Counsel. The standard for determining the 
effectiveness of counsel in a criminal case is whether the attorney, in representing 
the accused, performed at least as well as a lawyer practicing in the trial area with 
ordinary training and skill in the criminal law.  

4. Postconviction: Effectiveness of Counsel. To establish the right to 
postconviction relief based on a claim of ineffectiveness of counsel, a criminal 
defendant must show on the record how he suffered prejudice as a result of 
counsel's conduct.  

5. Criminal Law: Death Penally: Sentences: Appeal and Error. The comparative 
review required by Neb. Rev. Stat. § 29-2521.03 (Reissue 1985) does not apply to

150



STATE v. RUST 151 

Cite as 223 Neb. 150 

a death senjence which was imposed and became final prior to the effective date 

of the statute.  

6. Jury Misconduct: New Trial. In order for jury misconduct to become the basis 
for a new trial, it must be prejudicial.  

7. Justiciable Issues: Appeal and Error. It is not the function of the Nebraska 
Supreme Court to render advisory opinions.  

8. Attorney and Client: Justiciable Issues: Appeal and Error. Presenting a 

fictitious issue neither serves the interests of the client nor brings honor to 

counsel.  

9. Criminal Law: Constitutional Law: Homicide. The felony murder statute, Neb.  

Rev. Stat. § 28-303(2) (Reissue 1985), does not violate the eighth amendment to 

the U.S. Constitution.  

10. Criminal Law: Constitutional Law: Sentences. A legislative body is not required 

to select the least severe penalty possible for a crime, so long as the penalty 

selected is not cruelly inhumane or disproportionate to the crime involved.  

11. Poslconviction. The Postconviction Act cannot be used to secure a further 

review of issues already litigated.  
12. Homicide: Presentence Reports: Sentences. Presentence investigations may be 

considered in homicide sentencing proceedings.  
13. Homicide: Presentence Reports: Sentences: Constitutional Law. The right of 

confrontation does not attach to the use of presentence reports in capital 

sentencing proceedings.  
14. Juror Qualifications: Constitutional Law. Neb. Rev. Stat. § 29-2006(3) (Reissue 

1985) does not violate the 6th or 14th amendment to the U.S. Constitution.  

15. Homicide: Juror Qualifications. It is proper to remove for cause a prospective 

juror whose views on capital punishment are such as to prevent or substantially 

impair the performance of his or her duties as a juror.  

Appeal from the District Court for Douglas County: 
SAMUEL P. CANIGLIA, Judge. Affirmed.  

Emil M. Fabian and Barbara Thielen of Taylor, Fabian, 
Thielen & Thielen, for appellant.  

Robert M. Spire, Attorney General, and Melvin K.  

Kammerlohr, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

Defendant-appellant, John Edward Rust, was adjudged 

guilty of, among other crimes, felony murder and sentenced to 

death. On direct appeal this court affirmed that judgment and 

sentence. State v. Rust, 197 Neb. 528, 250 N.W.2d 867 (1977), 
cert. denied434 U.S. 912, 98 S. Ct. 313, 54 L. Ed. 2d 198, reh'g
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denied 434 U.S. 988, 98 S. Ct. 622, 54 L. Ed. 2d 485 (Rust 1).  
Rust thereafter moved for relief under the provisions of the 
Postconviction Act, Neb. Rev. Stat. §§ 29-3001 through 
29-3004 (Reissue 1985). That motion was denied in State v.  
Rust, 208 Neb. 320, 303 N.W.2d 490 (1981), cert. denied 454 
U.S. 882, 102 S. Ct. 368, 70 L. Ed. 2d 194 (Rust il). Apparently 
at the suggestion of the U.S. District Court for the District of 
Nebraska, Rust filed this second postconviction action seeking 
a vacation of the aforesaid judgment and sentence and a 
discharge from custody. He was again denied relief by the court 
below, and this appeal resulted. We affirm.  

The evidence in this proceeding centered around three 
matters: the nature of the relationship between one of the jurors 
and trial counsel for Rust's codefendant, Ronald Ell; a claimed 
improper contact between a juror and Rust's trial counsel 
during the trial; and the claimed ineffective assistance of Rust's 
trial counsel and counsel in the direct appeal.  

On the first matter, Rust contends that the friendship of 
juror Dan Corcoran and Ell's trial attorney, Jon Jabenis, 
caused Corcoran to favor Ell, to Rust's detriment. Following 
the trial of Rust and Ell, the court reporter serving the division 
of the district court for Douglas County over which Judge 
Caniglia presided, Lois Thompson, became interested in 
writing a book about the proceedings and contacted both Rust 
and Ell for that purpose. She agreed with Rust that she would 
inform him should she discover any information favorable to 
him. Judge Caniglia stated on the record that while he was 
aware that Thompson was to write a book, he was unaware of 
the disclosure provision and would not have given permission 
for Thompson to write the book had he known of it.  

Thompson testified that as part of her research she talked 
with Corcoran and tape-recorded the interview but was unable 
to locate the tape; she had used the handwritten notes she had 
also taken during the interview to refresh her memory.  

According to Thompson, Corcoran told her that he knew 
both Jabenis and Don Breit, Rust's trial attorney. However, he 
knew Jabenis better, as he had attended law school with him for 
1 year and had maintained a good relationship with Jabenis 
after Corcoran quit law school. Corcoran knew this was
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Jabenis' first capital murder case, and Corcoran wanted 
Jabenis to win it. The first vote by the jury on Ell was 11 to 1 for 
conviction, with Corcoran being the lone dissenter. During the 
interview, Corcoran took credit for eventually getting the vote 
down to 7 to 5 in favor of conviction. A mistrial was ultimately 
declared as to Ell, which irritated Corcoran because he felt 
Jabenis had won Ell's case. On the other hand, the jury quickly 
found Rust to be guilty.  

Corcoran, according to Thompson, became nervous and on 
guard when questioned about the fact that he had been under 
oath during the voir dire examination, yet said he knew no one 
associated with the trial. Corcoran simply commented that he 
had to get on the jury because it was Jabenis' first capital case, 
one Jabenis just had to win.  

Corcoran, on the other hand, testified that he had never 
established any type of friendship with Jabenis and merely 
knew him by sight and that that fact did not affect his jury 
deliberations. He did not remember seeing Jabenis from the 
time he quit law school until the time of the trial. Corcoran 
admitted he did not mention during the voir dire examination 
that he had attended law school and that he replied in the 
negative when asked whether he knew the two defendants or 
their two attorneys. He explained that he simply did not feel 
those matters were important enough to mention. Corcoran 
did, however, inform the court of others whom he only knew by 
sight. Corcoran further denied telling Thompson that Jabenis 
just had to win his first capital murder case or that he, the lone 
dissenter on the first vote on Ell, was able to convince four 
others to ultimately vote not guilty.  

Jabenis testified that he did not know Corcoran at all in law 
school and that he had not become acquainted with him before 
the trial.  

On the second matter, Thompson testified that she saw 
Corcoran talking to Breit outside the courtroom during a trial 
recess. According to her, Corcoran asked if "he could talk to his 
lawyer"; she replied that she did not talk to jurors but that she 
would get the bailiff, Frank Cominoli. Cominoli and Corcoran 
then had a conversation, which Thompson could not hear, after 
which Corcoran left the jury room and talked to Breit. All
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Thompson heard of the conversation between Corcoran and 
Breit was Corcoran asking, "Who's going to take care of this 
when you're gone on Friday?" Later, Thompson learned that 
Breit had left the state. This was the only contact she observed 
between Breit and Corcoran. She did not report the matter to 
Judge Caniglia at the time, thinking it was the bailiff's 
responsibility; she did, however, discuss it with Judge Caniglia 
"way afterwards." 

Cominoli testified he did not recall any jurors requesting to 
talk to anyone or anyone requesting to talk to a juror.  

Robert Craig, an attorney who sat next to Corcoran in many 
classes during his first year at law school and maintained a 
friendship with him afterwards, testified he did talk to 
Corcoran at the Douglas County Hall of Justice while 
Corcoran was serving as a juror. Both Corcoran and Craig were 
on the board of directors of the Seventh Step Foundation, a 
nonprofit organization which assists ex-offenders, and Craig 
went to the Hall of Justice to get Corcoran's signature on an 
agreement for the foundation. Craig could not recall talking to 
anyone other than Corcoran at the time and was "99.9 percent" 
sure that the trial was not discussed during this meeting, 
although the trial and Jabenis' performance were discussed by 
the two after the trial. Corcoran also stated that the trial was not 
discussed during this meeting.  

Jabenis testified that he was also aware of the fact that 
Corcoran had left the jury room momentarily to sign some 
papers for Craig.  

On the third matter, the evidence centered around whether 
Breit had effectively represented Rust at trial and whether Rust 
was effectively represented by the Douglas County public 
defender and associated counsel on direct appeal. The evidence 
relating to these claims can be addressed more meaningfully in 
the following analysis of Rust's first assignment of error.  

In that assignment Rust urges that the court below erred in 
failing to find that he was "denied effective assistance of 
counsel at both the trial and appellate levels." The claim that 
Rust was denied the effective assistance of counsel at trial was 
considered -and rejected in his first effort to obtain 
postconviction relief. Rust I.
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In an effort to prevent justice from being appealed to 
extinction under the provisions of the Postconviction Act, we 
have held that once a motion for postconviction relief has been 
judicially determined, any subsequent motion for such relief 
from the same conviction and sentence may be dismissed unless 
the motion affirmatively shows on its face that the basis relied 
upon for relief was not available at the time of the filing of the 
prior motion. § 29-3001; State v. Ohler, 219 Neb. 840, 366 
N.W.2d 771 (1985); State v. Williams, 218 Neb. 618, 358 
N.W.2d 195 (1984); State v. Pope, 218 Neb. 361, 355 N.W.2d 
216 (1984). Moreover, postconviction relief may not be used to 
secure a review of issues which were capable of being raised in a 
direct appeal. State v. Hurlburt, 221 Neb. 364, 377 N.W.2d 108 
(1985).  

The specified assignment, therefore, cannot be considered 
again.  

The argument Rust actually makes in connection with this 
assignment, however, can be interpreted to be that the attorney 
representing him on his first postconviction motion, Rust II, 
was ineffective in that he failed to raise matters which should 
have been raised as trial errors. Obviously, a claim that Rust was 
denied the effective assistance of counsel in Rust H would not 
have been available at that time because it would be the efforts 
of the very attorney representing him in Rust H which would be 
questioned. See State v. Ohler, supra. Indeed, many of the 
assignments of error which follow were capable of being raised 
either in Rust for Rust H; to the extent that is so, we interpret 
them to claim that Rust was denied the effective assistance of 
counsel in Rust H. Even so interpreting the first assignment, 
however, it, as we shall see, fails.  

Rust claims Breit failed to do a number of things in 
connection with the trial which he should have done and did a 
number of things he should not have done. Specifically, he 
claims Breit 

failed to make an opening statement; failed to impeach 
witnesses on inconsistencies; failed to take defendant to 
the scene of the shooting; failed to depose witnesses after 
the court ruled, permitting depositions to be taken; 
untimely filed his pretrial motions; failed to discuss trial
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strategy with defendant; failed to argue that the felony 
robbery had terminated before the shooting; failed to 
notify the court that defendant was dissatisfied with trial 
counsel; failed to move for a mistrial on voir dire of 
jurors; failure to review police reports; failed to prepare 
for trial; failure to renew motion to sever after opening 
statements; failed to move for a mistrial after evidence of 
defendant's use of an alias was introduced, after evidence 
that weapon used in the robbery was stolen was 
introduced; failed to determine whether an insanity 
defense existed; failed to poll the jury; failure to prepare 
his own motion for new trial; failed to attend the hearing 
regarding sentencing ground rules; failed to discuss 
sentencing strategy with defendant; failed to introduce 
mitigating factors at the sentencing hearing other than 
those enumerated in the statutes; failed to review 
presentence investigation report; failed to inform 
sentencing court that state had discussed possibility of a 
plea bargain; failed to call to the court's attention that the 
prosecution had proven only two aggravating 
circumstances when, in its sentencing order, the court 
found there were four aggravating circumstances; failure 
to offer evidence in the form of a letter from South 
Dakota state's attorney concerning co-defendant Ell's 
violent tendencies; failed to point out to sentencing court 
that its fact interpretation of the shooting incident was 
incorrect; failed to prepare and argue effectively at the 
sentencing hearing; failed to present oral argument on the 
defendant's motion for a new trial; failed to adequately 
pursue and develop possible plea bargains and failed to 
keep the defendant advised of possible plea bargains.  

Brief for Appellant at 11 and 12.  
The difficulty with the claim from Rust's point of view is that 

even if we assume, as we do for the purpose of this analysis, that 
each of the foregoing claims has been established and that such 
proves Breit did not perform at least as well as an Omaha area 
lawyer with ordinary training and skill in the criminal law, State 
v. Grotzky, 222 Neb. 39, 382 N.W.2d 20 (1986), the claim 
nonetheless is without merit. That is so because Rust bears the
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additional burden of showing that he was prejudiced by Breit's 
acts and failures to act. State v. Hochstein, 216 Neb. 515, 344 
N.W2d 469 (1984).  

The record simply fails to show that if any of the claimed 
errors had not occurred, the outcome would have been 
different. With specific reference to plea arrangements, the 
record not only fails to show that any plea bargain was offered 
by the State but fails to show what, if any, plea bargain Rust 
would have accepted. He testified that he "always thought that 
felony murder thing was wrong" and made it quite clear he was 
not interested in pleading to the charge against him. Beyond 
that, there is no showing that the court would have honored any 
sentence which might have been agreed upon between the State 
and Rust.  

In addition, Rust complains that on direct appeal it was not 
argued that the felony murder statute, Neb. Rev. Stat. § 28-401 
(Reissue 1964), now Neb. Rev. Stat. § 28-303(2) (Reissue 1985), 
does not apply to the murder involved, and, further, that the 
statute is unconstitutional.  

The first of these claims is based on the notion that the felony 
had ended before the killing took place. That, too, is a matter 
previously presented and rejected, Rust II, and therefore not 
available as an issue in this proceeding.  

The matter of the constitutionality of the felony murder 
statute merges with assignment of error 5, and we therefore 
defer the analysis thereof until we reach that point.  

This, then, brings us to Rust's second assignment. In that 
connection he claims the court below erred in failing to find he 
"was not entitled to and denied a meaningful comparative 
review of the death sentence imposed." 

Rust recognizes that Rust II rejected the notion that he was 
entitled to the comparative review mandated by Neb. Rev. Stat.  
§ 29-2521.03 (Reissue 1985). He argues, however, that State v.  
Reeves, 216 Neb. 206, 344 N.W2d 433 (1984), cert. denied 
469 U.S. 1028, 105 S. Ct. 447, 83 L. Ed. 2d 372, has changed 
the law. Specifically, he refers to the following language 
appearing in the opinion of two judges of this court: 

Under the provisions of 1978 Neb. Laws, L.B. 711, 
codified as part of chapter 29, article 25 (Reissue 1978),
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this court must conduct its own review to determine 
whether the sentence of death in this case is excessive or 
disproportionate to the penalty imposed in cases with the 
same or similar circumstances. We now construe 
§ 29-2521.03 to require an extensive review and analysis of 
all first degree murder convictions for offenses committed 
on or after April 20, 1973, including cases presently 
pending in this court on appeal.  

Id. at 230, 344 N.W2d at 448.  
How that language can be said to support Rust's argument 

defies understanding. Rust I rests the denial of statutory 
comparative review on the fact that the Rust judgment became 
final before § 29-2521.03 was enacted. The murders in Reeves 
took place after § 29-2521.03 was enacted. This case and 
Reeves therefore obviously present entirely different matters.  
The comparative review required by § 29-2521.03 does not 
apply to a death sentence which was imposed and became final 
prior to the effective date of the statute. State v. Holtan, 205 
Neb. 314, 287 N.W2d 671 (1980), cert. denied 449 U.S. 891, 
101 S. Ct. 250, 66 L. Ed. 2d 117. There is no merit to Rust's 
position in this respect.  

The third assignment of error contends the court below erred 
in failing to find Rust "was denied a trial by a fair and impartial 
jury due to juror bias and misconduct." 

In this connection Rust urges, in summary, that the evidence 
detailed earlier concerning Corcoran's relationship with 
Jabenis, the former's desire to help the latter prevail on behalf 
of Ell, and Corcoran's contacts with Craig and Breit during the 
trial voids the jury's verdict.  

It is unquestionably true that a jury in a criminal case must be 
free from external causes tending to disturb the exercise of its 
deliberate and unbiased judgment. Simants v. State, 202 Neb.  
828, 277 N.W2d 217 (1979). Yet, in order for jury misconduct 
to become the basis for a new trial, it must be prejudicial. State 
v. West, 217 Neb. 389, 350 N.W2d 512 (1984).  

Even if we attribute to Corcoran all that Thompson 
attributes to him, the only thing that has been established is that 
Corcoran sought to help Ell's cause.  

Rust argues in effect, however, that the very effort to help Ell
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necessarily injured him. The evidence does not support such a 
conclusion. It is true that Rust was convicted and that the jury 
could not reach a verdict as to Ell, State v. Ell, 196 Neb. 800, 
246 N.W.2d 594 (1976), but the trial evidence against Rust was 
overwhelming. During the chase which ensued almost 
immediately after the robbery, Rust was seen firing at the police 
cruisers, two of which were struck. After the automobile in 
which Rust and Ell were fleeing got stuck in a snowbank, both 
Ell and Rust left on foot. Ell hid in some bushes and 
surrendered when ordered to do so. Rust, on the other hand, 
continued to fire, killing a civilian who had come to the aid of 
the police, severely wounding one officer, and slightly 
wounding another officer. State v. Ell, supra; Rust I.  

Such misconduct as may have occurred on the part of 
Corcoran, if any, did not prejudice Rust and therefore cannot 
become the basis for vacating the judgment or sentence.  

In reliance upon Estelle v. Smith, 451 U.S. 454, 101 S. Ct.  
1866, 68 L. Ed. 2d 359 (1981), in which a sharply divided U.S.  
Supreme Court held that a psychiatric examination conducted 
in the absence of Miranda warnings to determine the 
defendant's competency to stand trial could not be used at the 
sentencing phase of the trial, Rust asserts in his fourth 
assignment of error that the court below erred in failing to find 
that he "was denied his Fifth Amendment right against 
self-incrimination in that he was not advised of his Miranda 
rights prior to the presentence investigation." 

The facts in this case, however, do not present the issue raised 
by this assignment. While Rust's brief is silent as to the contents 
of the presentence report, a study of that report reveals that 
Rust said nothing which might adversely affect his sentence.  
While he may have provided general background information 
concerning his identity; residences; military, educational, and 
employment history; financial, health, and marital status; and 
lack of religious preference, with respect to his version of what 
occurred the report states: "He appeared to be cooperating 
during the interview but refused to make a statement because, 
he said, 'everything is in the police reports or the court 
record.' " 

Under that circumstance the issue is a fictitious one, and any



223 NEBRASKA REPORTS

discussion would be entirely academic and inappropriate, for it 
is not the function of this court to render advisory opinions.  
Mullendore v. School Dist. No. 1, ante p. 28, 388 N.W2d 
93 (1986); State v. Hochstetler, 214 Neb. 482, 334 N.W2d 
455 (1983). In this connection counsel are admonished that 
presenting a fictitious issue neither serves a client's interests nor 
brings honor to counsel.  

In his fifth assignment Rust asserts error in the failure to 
"find the felony murder statute under which Appellant was 
convicted and sentenced (§29-401 Neb. Rev. Stat.) violative of 
the Eighth Amendment in that it makes possible a sentence of 
death for a killing committed without proof of premeditation, 
deliberation or intent to kill." This, then, ties into the argument 
left unresolved in our earlier analysis of the first assignment of 
error.  

Rust posits that the felony murder statute inflicts "cruel and 
unusual" punishment by subjecting one to death for an 
unpremeditated, nondeliberate, and nonpurposeful killing.  

Although it appears we have not addressed this precise issue 
previously, we recently, in State v. Bradley, 210 Neb. 882, 317 
N.W2d 99 (1982), upheld the statute against a claim it was 
unconstitutional because it conclusively presumes the intent to 
kill, an essential element of the crime of murder. We pointed out 
that no specific intention is required to constitute felony 
murder other than the intent to do the act which constitutes the 
felony in question. In other words, the intent necessary to the 
crime of murder is constructively imputed through the intent to 
commit the underlying felony. See, also, State v. Reeves, 216 
Neb. 206, 344 N.W2d 433 (1984), cert. denied 469 U.S. 1028, 
105 S. Ct. 447, 83 L. Ed. 2d 372; State v. Hubbard, 211 Neb.  
531, 319 N.W.2d 116 (1982).  

Rust argues that the U.S. Supreme Court's decision in 
Enmund v. Florida, 458 U.S. 782, 102 S. Ct. 3368, 73 L. Ed. 2d 
1140 (1982), casts doubt on the constitutionality of felony 
murder statutes. We do not so read that case. Enmund held only 
that the death penalty cannot be imposed on one who aids and 
abets a felony in the course of which a murder is committed by 
others, but who does not himself kill, attempt to kill, or intend 
that a killing take place or that lethal force be employed. As
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noted earlier, the trial evidence is that such is not the situation 
before us.  

It is well established that a legislative body is not required to 
select the least severe penalty possible for a crime, so long as the 
penalty selected is not cruelly inhumane or disproportionate to 
the crime involved. Moreover, a heavy burden rests on those 
who would attack and displace the judgment of the 
representatives of the people concerning determinations of 
what punishment fits a particular crime. State v. Michalski, 221 
Neb. 380, 377 N.W2d 510 (1985); State v. Ruzicka, 218 Neb.  
594, 357 N.W.2d 457 (1984); Gregg v. Georgia, 428 U.S. 153, 96 
S. Ct. 2909, 49 L. Ed. 2d 859 (1976).  

It cannot be said that our Legislature acted outside the 
bounds of the eighth amendment to the U.S. Constitution when 
it determined that one who kills in the perpetration of a felony 
might thereby subject himself or herself to the death penalty.  

In his sixth assignment of error Rust asserts the court below 
erred in failing to find his "sentence of death excessive and 
disproportionate to the sentence of life imprisonment imposed 
on his co-defendant, Ronald Ell, who confessed to the actual 
killing." 

It is important to note first of all that Ell did not claim he did 
the actual killing until after he had been convicted and 
sentenced to life imprisonment, and therefore risked nothing by 
so doing. As established previously, the evidence at the trials 
resulting in the conviction of Rust, Rust I, and in the later 
conviction of Ell, State v. Ell, 196 Neb. 800, 246 N.W.2d 594 
(1976), was that Rust had done the actual killing. Under the 
circumstances it is not required that anyone believe Ell's 
postsentence claim in this regard.  

Moreover, the matter of the purportedly disproportionate 
sentence imposed on Rust was considered and resolved 
adversely to him in both Rust I and Rust II; it is therefore not 
available in this proceeding and bears no further discussion.  
The Postconviction Act cannot be used to secure a further 
review of issues already litigated. State v. Williams, 217 Neb.  
539, 352 N.W.2d 538 (1984).  

In the seventh assignment of error Rust complains of the 
failure to find that "the presentence investigation was
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improperly admitted and considered by the sentencing panel in 
that §29-2519 et seq., entitled 'Special Procedures in Cases of 
Homicide', and §28-401 Neb. Rev. Stat. did not provide for 
the preparation, review and consideration of a pre-sentence 
investigation following a conviction for felony murder." 

In this connection Rust argues in essence that the special 
procedures set out in Neb. Rev. Stat. §§ 29-2519 through 
29-2524 (Reissue 1985) do not refer to presentence reports and 
therefore do not permit their use when considering sentences in 
homicide cases. This argument has been considered previously 
by this court and rejected. State v. Reeves, supra; State v.  
Williams, supra. See, also, State v. Anderson and Hochstein, 
207 Neb. 51, 296 N.W.2d 440 (1980), cert. denied 450 U.S.  
1025, 101 S. Ct. 1731,68 L. Ed. 2d 219 (1981). No more need be 
said other than that we adhere to our prior determinations.  

The eighth assignment of error complains of the failure of 
the court below "to find the use of the pre-sentence 
investigation, together with all other documentary evidence 
reviewed and considered by the sentencing panel, violative of 
the Confrontation Clause of the Sixth Amendment." 

Rust places heavy reliance upon Bullington v. Missouri, 451 
U.S. 430, 101 S. Ct. 1852, 68 L. Ed. 2d 270 (1981), and Arizona 
v. Rumsey, 467 U.S. 203, 104 S. Ct. 2305, 81 L. Ed. 2d 164 
(1984), in arguing that a criminal defendant has a right to 
confront all persons who give information used in a presentence 
report. We do not read those cases to stand for that proposition.  
While those cases acknowledge that criminal defendants are 
entitled to certain constitutional rights at the sentencing phase 
of a trial and hold that under the circumstances presented the 
double jeopardy clause prevented the imposition of the death 
penalty after the initial imposition of a life sentence, they do not 
concern themselves with the use of presentence reports.  
Williams v. New York, 337 U.S. 241, 69 S. Ct. 1079, 93 L. Ed.  
1337 (1949), specifically approved the use of presentence 
reports, in the following language: 

Modern changes in the treatment of offenders make it 
more necessary now than a century ago for observance of 
the distinctions in the evidential procedure in the trial and 
sentencing processes. For indeterminate sentences and
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probation have resulted in an increase in the discretionary 
powers exercised in fixing punishments. In general, these 
modern changes have not resulted in making the lot of 
offenders harder. On the contrary a strong motivating 
force for the changes has been the belief that by careful 
study of the lives and personalities of convicted offenders 
many could be less severely punished and restored sooner 
to complete freedom and useful citizenship. This belief to 
a large extent has been justified.  

Under the practice of individualizing punishments, 
investigational techniques have been given an important 
role. Probation workers making reports of their 
investigations have not been trained to prosecute but to 
aid offenders. Their reports have been given a high value 
by conscientious judges who want to sentence persons on 
the best available information rather than on guesswork 
and inadequate information. To deprive sentencing judges 
of this kind of information would undermine modern 
penological procedural policies that have been cautiously 
adopted throughout the nation after careful consideration 
and experimentation. We must recognize that most of the 
information now relied upon by judges to guide them in 
the intelligent imposition of sentences would be 
unavailable if information were restricted to that given in 
open court by witnesses subject to cross-examination.  
And the modern probation report draws on information 
concerning every aspect of a defendant's life. The type and 
extent of this information make totally impractical if not 
impossible open court testimony with cross-examination.  
Such a procedure could endlessly delay criminal 
administration in a retrial of collateral issues.  

The considerations we have set out admonish us against 
treating the due process clause as a uniform command 
that courts throughout the Nation abandon their age-old 
practice of seeking information from out-of-court sources 
to guide their judgment toward a more enlightened and 
just sentence. New York criminal statutes set wide limits 
for maximum and minimum sentences. Under New York 
statutes a state judge cannot escape his grave
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responsibility of fixing sentence. In determining whether a 
defendant shall receive a one-year minimum or a 
twenty-year maximum sentence, we do not think the 
Federal Constitution restricts the view of the sentencing 
judge to the information received in open court. The due 
process clause should not be treated as a device for 
freezing the evidential procedure of sentencing in the mold 
of trial procedure. So to treat the due process clause would 
hinder if not preclude all courts-state and federal-from 
making progressive efforts to improve the administration 
of criminal justice.  

It is urged, however, that we should draw a 
constitutional distinction as to the procedure for 
obtaining information where the death sentence is 
imposed. We cannot accept the contention. Leaving a 
sentencing judge free to avail himself of out-of-court 
information in making such a fateful choice of sentences 
does secure to him a broad discretionary power, one 
susceptible of abuse. But in considering whether a rigid 
constitutional barrier should be created, it must be 
remembered that there is possibility of abuse wherever a 
judge must choose between life imprisonment and death.  
And it is conceded that no federal constitutional objection 
would have been possible if the judge here had sentenced 
appellant to death because appellant's trial manner 
impressed the judge that appellant was a bad risk for 
society, or if the judge had sentenced him to death giving 
no reason at all. We cannot say that the due process clause 
renders a sentence void merely because a judge gets 
additional out-of-court information to assist him in the 
exercise of this awesome power of imposing the death 
sentence.  

337 U.S. at 248-52.  
As noted in our earlier analysis of Rust's fourth assignment 

of error, the courts of this state, when considering matters 
related to sentencing, are not limited by the evidentiary rules 
applicable to a criminal trial. We have previously rejected the 
argument that the right of confrontation attaches to capital 
sentencing proceedings. State v. Williams, 217 Neb. 539, 352
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N.W.2d 538 (1984). There is, therefore, no merit to this 
assignment of error.  

Rust's next two assignments of error are interrelated and 
controlled by the same analysis. The ninth assignment 
attributes error to the failure of the court below to find that "it 
was constitutionally reversible error for the sentencing panel to 
consider Appellant's juvenile record in connection with 
aggravating circumstance 1(a) and mitigating circumstance 
2(a), when the sentencing panel had previously ruled, after 
objection by defense counsel, that Appellant's juvenile 
conviction would not be admitted or considered." The 10th 
assignment ascribes error to the failure to find that "it was 
reversible error for the sentencing panel to consider Appellant's 
juvenile, petit larceny and speeding convictions, in that said 
convictions were not offered by certified copy." 

Aggravating circumstance (1)(a) of § 29-2523 is defined as: 
"The offender was previously convicted of another murder or a 
crime involving the use or threat of violence to the person, or 
has a substantial history of serious assaultive or terrorizing 
criminal activity." Mitigating circumstance (2)(a) of § 29-2523 is 
defined as: "The offender has no significant history of prior 
criminal activity." 

Rust concedes in his brief that his convictions for assault and 
grand larceny in South Dakota were properly admitted before 
the sentencing panel. The only offense relied upon by this court 
in the direct appeal as supporting the sentencing panel's finding 
that aggravating circumstance (1)(a) is present was the South 
Dakota conviction of assault with the intent to inflict great 
bodily harm. Rust I. As to mitigating circumstance (2)(a), the 
sentencing panel, as previously noted, properly had before it a 
record of two prior convictions. Consequently, that mitigating 
circumstance cannot be said to be present. State v. Moore, 210 
Neb. 457, 316 N.W.2d 33 (1982).  

Hence, any error in these respects, if such exists, is harmless 
and cannot be the basis for vacating the judgment or sentence.  

The next three assignments also interconnect and are 
governed by the same principles. They are assignments 11, 12, 
and 13, which claim, respectively, that the court below erred in 
failing to find that "Appellant was denied his right to a trial by a
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jury representing a true cross-section of the community"; "the 
'death qualification' of Appellant's jury during voir-dire 
examination denied the Appellant a trial by a jury 
representative of a true cross-section of the community and 
created a jury that was conviction prone"; and "it was 
constitutional error for the trial judge to excuse a prospective 
juror simply because that jury [sic] expressed some concern 
about the death penalty." 

Without expressly so stating, Rust in effect asks us to declare 
unconstitutional Neb. Rev. Stat. § 29-2006(3) (Reissue 1985), 
which provides that a prospective juror may be challenged for 
cause if that person's "opinions are such as to preclude him 
from finding the accused guilty of an offense punishable with 
death." Rust's thesis is that the exclusion of such persons from 
jury service on capital cases violates the right under the 6th and 
14th amendments to the U.S. Constitution to a jury composed 
of a cross-sectional representation of his or her community at 
the guilt-innocence trial phase, in that such exclusion, he 
claims, produces a conviction-prone jury.  

Specifically, Rust objects to the fact that a venirewoman was 
excused for cause by Judge Caniglia following a voir dire 
examination at which she disclosed she had read about the case 
and had encountered the victim's funeral procession and 
thought she might be influenced by what she saw and read. She 
also said the reinstatement of the death penalty "bothered" her.  
Judge Caniglia did not disclose his reason for excusing the 
venirewoman at the time, but in his memorandum in this 
proceeding finds that the venirewoman was excused because of 
her views on the death penalty, thereby impliedly finding that 
she held views on capital punishment which would substantially 
impair the performance of her duties as a juror.  

In State v. Williams, 217 Neb. 539, 352 N.W.2d 538.(1984), 
and State v. Reeves, 216 Neb. 206, 344 N.W.2d 433 (1984), cert.  
denied 469 U.S. 1028, 105 S. Ct. 447, 83 L. Ed. 2d 372, this 
court, in reliance upon Witherspoon v. Illinois, 391 U.S. 510, 
88 S. Ct. 1770, 20 L. Ed. 2d 776 (1968), held that it was 
permissible to exclude from jury service those who, because of 
scruples against the death penalty, would be unable to return a 
verdict of guilty regardless of the evidence. Subsequently, the
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U.S. Supreme Court, in Wainwright v. Witt, 469 U.S. 412, 105 
S. Ct. 844, 83 L. Ed. 2d 841 (1985), ruled that it was proper to 
remove for cause a prospective juror whose views on capital 
punishment were such as to prevent or substantially impair the 
performance of his or her duties as a juror. Most recently, the 
U.S. Supreme Court, in Lockhart v. McCree, 476 U.S. -, 
106 S. Ct. 1758, 90 L. Ed. 2d 137 (1986), held a prospective 
juror may be removed for cause prior to the guilt-innocence 
phase of a bifurcated capital trial if his or her opposition to the 
death penalty is such that it would prevent or substantially 
impair the performance of his or her duties at the sentencing 
phase of the trial.  

There is, therefore, no merit to these assignments of error.  
In his 14th assignment Rust urges the court below erred in 

"failing to find that the exercise of prosecutorial discretion in 
other first degree murder cases in Nebraska denied the 
Appellant those rights guaranteed under the Fifth, Sixth and 
Fourteenth Amendments to the United States Constitution." 

To the extent Rust argues in this connection that the 
comparative review mandated by § 29-2521.03 establishes that 
his death sentence is disproportionate and therefore not 
appropriate, the matter has been treated and resolved against 
him in the earlier analysis of his second assignment of error.  

In addition, however, Rust adduced evidence tending to 
establish that in some homicide cases, prosecutors, pursuant to 
agreement with counsel for the defense, withheld evidence of 
existing aggravating circumstances in order to assure that the 
death penalty would not be imposed.  

He argues that the exercise of prosecutorial discretion in such 
a fashion renders the death penalty, whenever imposed, 
arbitrary and capricious as well as cruel and unusual, thereby 
violating the U.S. Constitution, as specified in the foregoing 
assignment of error. The evidence, however, falls far short of 
establishing that such agreements as the prosecutor made were 
discriminatory.  

A prosecutor might well have made the agreements described 
for a nondiscriminatory reason; for example, because he or she 
considered the evidence concerning an essential element of the 
State's case weak, and therefore negotiated the punishment, to



223 NEBRASKA REPORTS

the extent it was in the prosecutor's control to do so, to assure a 
conviction.  

Consequently, Rust's evidence does not raise the issue he has 
assigned.  

In his 15th and last assignment of error, Rust complains that 
Judge Caniglia failed "to disqualify himself from the 
proceedings." 

In this connection Rust argues that Judge Caniglia's 
impartiality was suspect, as he was required to pass upon the 
credibility of the court reporter serving the division of the court 
over which he presided, had relied upon his own memory as to 
what the court reporter said about Corcoran's contact with 
another, and, further, commented that he would have withheld 
permission for her to write a book concerning the case had he 
been aware of the disclosure provision of her agreement with 
Rust.  

In so arguing Rust relies primarily on Tyler v. Swenson, 427 
E2d 412 (8th Cir. 1970). Therein, the court ruled that as the 
judge at the postconviction hearing had weighed evidence 
involving his own recollection and observations, he should have 
disqualified himself. The judgment denying postconviction 
relief was therefore reversed and the cause remanded for a new 
hearing.  

Again, however, this case does not reach the issue raised.  
Since the other errors assigned by Rust have been found to be 
without legal merit, it matters not whether Judge Caniglia 
abused his discretion in failing to disqualify himself. If he did 
err in that regard, the error did not prejudice Rust.  

The judgment below is correct and is therefore affirmed.  
AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, v. ROLAND L. FLEMING, 

APPELLANT.  

388 N.W.2d 497 

Filed June 13, 1986. No. 85-523.  

1. Criminal Law: Theft. Under Neb. Rev. Stat. § 28-512(1) (Reissue 1985), 
another's property is obtained by deception if an actor, by a statement or 

conduct, creates or reinforces a false impression in that person with the result 

that such false impression, alone or with other influences, effectively induces 
another to part with his or her property.  

2. -: . Neb. Rev. Stat. § 28-512 (Reissue 1985) provides a subjective 

standard regarding the effect of a defendant's falsity, namely, whether such 
falsity actually deceived the person or persons from whom the defendant has 

obtained property.  
3. Bad Checks: Rules of Evidence. A conviction of the offense of issuing a bad 

check in violation of Neb. Rev. Stat. § 28-611 (Reissue 1985) is, as a matter of 

law, a crime involving dishonesty or false statement for the purpose of Neb.  

Evid. R. 609(l)(b) (Neb. Rev. Stat. § 27-609(l)(b) (Reissue 1985)).  
4. Trial: Motions for Continuance: Evidence. A factor bearing upon a court's 

discretionary decision to grant or deny a continuance sought for the purpose of 

obtaining additional evidence is whether the party seeking the continuance has 

exercised diligence in attempting to procure the evidence.  
5. Constitutional Law: Appeal and Error. Generally, a constitutional issue not 

properly presented to the court below will not be considered by the Supreme 

Court for the first time on appeal.  

Appeal from the District Court for Dodge County: MARK J.  
FUHRMAN, Judge. Affirmed.  

William G. Line of Kerrigan, Line & Martin, for appellant.  

Robert M. Spire, Attorney General, and Melvin K.  
Kammerlohr, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

SHANAHAN, J.  
Roland L. Fleming appeals his convictions in a jury trial for 

three counts of theft, namely, obtaining property of another by 
deception in violation of Neb. Rev. Stat. § 28-512 (Reissue 
1985). We affirm the judgment of the district court for Dodge 
County.  

Section 28-512 provides in pertinent part as follows: 
A person commits theft if he obtains property of 

another by deception. A person deceives if he
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intentionally: 
(1) Creates or reinforces a false impression, including 

false impressions as to law, value, intention, or other state 
of mind; but deception as to a person's intention to 
perform a promise shall not be inferred from the fact 
alone that he did not subsequently perform the promise; 

The word deceive does not include falsity as to matters 
having no pecuniary significance, or statements unlikely 
to deceive ordinary persons in the group addressed.  

Neb. Rev. Stat. § 28-509 (Reissue 1985) provides in part: 
(4) Obtain shall mean: 
(a) In relation to property, to bring about a transfer or 

purported transfer of a legal interest in the property, 
whether to the obtainer or another; ...  

(5) Property shall mean anything of value ....  
(6) Property of another shall mean property in which 

any person other than the actor has an interest which the 
actor is not privileged to infringe . ...  

Fleming, an independent insurance agent, lived in and 
worked out of a motel room in Fremont. In January 1984 
Fleming was contacted by Ghassan Abdallah, an independent 
insurance agent who had organized a network of 50 "direct 
writing agents" for some 10 or 12 insurance companies, an 
operation conducted from Abdallah's home in Iowa. Abdallah, 
who had previously worked with Fleming, inquired whether 
Fleming would be interested in selling insurance for Arcadia 
National Life Insurance Company. Fleming eventually agreed 
to sell insurance for Arcadia, and on January 27 signed a 
general agent's contract which provided in part: "The Agent 
shall immediately remit to the Company all premiums collected 
by him." 

In April 1984 Fleming conferred with Stella and Louis 
Leifert regarding Arcadia's medicare supplemental insurance.  
Fleming had previously sold Leiferts a policy issued by another 
insurance company and often visited Leiferts on a social basis, 
when Leiferts and Fleming "had coffee and cookies together
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many times." Leiferts "thought a lot of [Fleming]," "trusted 
him completely," and considered him a "good friend." Fleming 
never delivered an Arcadia policy to Leiferts but "explained 
everything about the policy" Leiferts would be receiving and 
gave them a brochure describing the Arcadia coverage. Leiferts 
agreed to purchase Arcadia's policy, and Fleming prepared a 
check made payable to himself for $690.56, which check was 
signed by Stella. When asked why the check was made payable 
to himself, Fleming responded that "Arcadia gave him orders 
that he could make the checks to himself for himself." Fleming 
promptly deposited the check in his personal checking account.  

Shortly after his meeting with Leiferts, Fleming approached 
Leiferts' neighbors, Margaret and Leo Buse, who had learned 
about the Arcadia coverage through Leiferts. Fleming showed 
Buses Arcadia's brochure, explained the insurance coverage to 
them, and described "the deal." When Buses agreed to purchase 
Arcadia's policy for medicare supplemental coverage, Fleming 
prepared a check made payable to himself for $1,328. Leo Buse 
signed the check, which Fleming deposited in his personal 
account. When Leo Buse later tried to find out why Arcadia's 
policy had not been delivered to Buses, Fleming "tried to 
ignore" Leo Buse and offered the explanation that Arcadia was 
"setting up another office in Omaha." Still later, when 
Margaret broke her arm and Buses submitted a claim on 
Arcadia's coverage, Fleming put the claim papers "in his 
suitcase." However, Buses "never heard no more" about 
Margaret Buse's claim for her broken arm.  

In November 1984, although Leiferts had never received an 
Arcadia policy, Fleming contacted Leiferts for renewal of 
coverage with Arcadia. On Fleming's assurance that they had 
coverage with Arcadia, Leiferts agreed to renew their policy, 
and Louis signed a check for $1,328 prepared by and made 
payable to Fleming. Fleming also deposited this check in his 
personal account.  

When neither Leiferts nor Buses received an insurance policy 
by December 1984, Fleming assured the couples the Arcadia 
policies were forthcoming, stating that there had been a delay in 
the delivery of the policies because Arcadia was "merging with 
another company." Shortly thereafter, Leiferts attempted to
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make a claim under their Arcadia policy. Although Fleming 
told Louis Leifert "you'll have your money" in 2 weeks, 
Leiferts never received payment on their claim.  

Leiferts and Buses eventually contacted local law 
enforcement. A subsequent investigation revealed that Fleming 
had not received a commission for the sale of Arcadia insurance 
and had never contacted the company "in regard to any 
[insurance customer]." Arcadia's records did not show "any 
applications or payments of an initial premium" by Leiferts or 
Buses. According to bank records, Fleming had not written any 
checks to Arcadia regarding coverage for Leiferts or Buses. On 
February 11, 1985, the State filed an information charging 
Fleming with three counts of theft by deception (§ 28-512) 
pertaining to the events surrounding Leiferts' purchase of the 
Arcadia policy (count I), Buses' purchase of the Arcadia policy 
(count II), and Leiferts' renewal of their Arcadia policy (count 
III).  

Fleming's trial commenced on April 18, 1985. Both Leiferts 
and Buses described the events surrounding their presumed 
purchase of insurance coverage from Arcadia through 
Fleming. A custodian of records at Fleming's bank testified the 
checks from Leiferts and Buses had been deposited in Fleming's 
personal account. Finally, one of Arcadia's representatives, 
who was "connected" with issuing that company's policies, 
testified Arcadia had no record of the alleged sale of insurance 
to Leiferts and Buses. Referring to the contract signed by 
Fleming, Arcadia's representative further testified that an 
Arcadia agent had no authority to "accept payments of 
premiums in his own name." 

Fleming's defense focused on Abdallah's role in processing 
insurance applications. Fleming testified that Abdallah 
frequently visited Fleming's motel room in Fremont to collect 
insurance applications and premiums paid for insurance sold 
by Fleming. In particular, Fleming testified that Abdallah had 
collected "both the application and premium" for Leiferts' and 
Buses' insurance with Arcadia. Fleming also testified that 
Abdallah had authorized him to accept premium payments in 
Fleming's name. All Fleming's records, as agent in the sale to 
Leiferts and Buses, were kept in Fleming's briefcase, which
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"disappeared somehow." 
Fleming called three witnesses, who generally corroborated 

his assertion that Abdallah had visited Fleming at his Fremont 
motel room. One witness had a prior felony conviction which 
was brought to the jury's attention. Another witness had been 
convicted of the misdemeanor offense of issuing a bad check.  
See Neb. Rev. Stat. § 28-611(1)(c) and (d) (Reissue 1985) 
(issuing a bad check is a Class I misdemeanor "if the amount of 
the check or order is seventy-five dollars or more, but less than 
three hundred dollars" and a Class II misdemeanor "if the 
amount of the check or order is less than seventy-five dollars").  
During cross-examination of this witness, the State, over 
Fleming's objection, raised the witness' prior misdemeanor 
conviction for the bad check.  

In rebuttal, the State called Abdallah, who testified that he 
had never been to Fleming's motel in Fremont, had never 
received any documents from Fleming, and had never 
authorized that premiums be paid to Fleming in his own name.  

Fleming had intended to call a fourth witness, Swessinger, to 
substantiate Abdallah's presence in Fremont. Swessinger, a 
resident of Fremont, had told Fleming's counsel "a few 
months" before trial that he would be traveling, for a short 
period, to Rapid City, South Dakota. At some undisclosed date 
before trial, however, the witness informed Fleming's lawyer 
that he would not be able to attend the trial. On the day before 
trial Fleming filed a "MOTION TO TAKE DEPOSITION OF 
WITNESS OR IN THE ALTERNATIVE TO ADJOURN 
THE TRIAL FOR THE PURPOSE OF SECURING THE 
TESIMONTY [sic] OF A WITNESS," asking, in effect, that 
the court grant a continuance so that Fleming could obtain 
Swessinger's deposition or a postponement until Swessinger 
could personally attend the trial. That motion, in the form of 
Fleming's affidavit, stated that Swessinger had "advised" 
Fleming that he "suffers from edema as a result of pneumonia 
and his doctor has forbidden him to travel for at least a one 
week period." The motion also stated that Swessinger would 
"testify that he personally met Abdallah in [Fleming's] quarters 
in Fremont." 

During argument on the motion, Fleming's counsel conceded
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that Swessinger's "treating physician" had "not forbidden 
[Swessinger] to travel" and that Swessinger was "not 
completely accurate" in his communications with Fleming.  
According to Fleming's counsel, Swessinger would contradict 
Abdallah's testimony that he had never been at Fleming's motel 
room in Fremont. When the court specifically asked the reason 
that Swessinger could not travel from South Dakota to attend 
the trial, Fleming's counsel responded that Swessinger was "not 
up to making the drive" and was "not crazy about flying." 
Fleming's lawyer remarked that one of Fleming's witnesses had 
a prior felony conviction, and stated that Swessinger "to my 
knowledge has never been convicted of any felony." The court 
refused to grant a continuance and overruled the motion, 
stating, "I don't think the witness wants to be here." 

The jury returned a verdict of guilty on all three counts. On 
May 20, 1985, the court sentenced Fleming to consecutive terms 
of 1 year under count I and 1 to 3 years on the remaining two 
counts.  

Fleming contends the district court erred in (1) failing to find 
that the evidence was insufficient to sustain a conviction for 
theft by deception, (2) allowing the State to ask Fleming's 
witness whether she had been convicted of writing 
insufficient-fund checks, and (3) refusing to grant a 
continuance allowing Fleming to secure the testimony of the 
out-of-state witness. Fleming also challenges the 
constitutionality of Neb. Rev. Stat. § 28-510 (Reissue 1985) 
(consolidation of theft offenses).  

Fleming maintains that the evidence does not support a 
finding that he obtained property by deception, as required by 
§ 28-512, and contends the State "utterly failed to prove any 
deceptive statement" made to either Leiferts or Buses sufficient 
to induce the couples to part with their property. Brief for 
Appellant at 8. Fleming, in effect, argues that § 28-512 requires 
an express misrepresentation of a material fact.  

Fleming misconstrues the language of § 28-512. In State v.  
Wellington, 34 Wash. App. 607, 663 P.2d 496 (1983), a 
Washington appellate court, construing a provision similar to 
§ 28-512, noted: "The plain language of the statute does not 
require an express misrepresentation. The statute focuses on the
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false impression created rather than the falsity of any particular 
statement." 34 Wash. App. at 610, 663 P.2d at 499. In 
Wellington the Washington court held that a defendant could be 
convicted of theft by deception on the basis of conduct which 
creates a false impression in the mind of a third person. See, 
also, Ray v. State, 165 Ga. App. 89, 93, 299 S.E.2d 584, 587 
(1983) (" 'creating a false impression does not necessarily 
require a false statement' ").  

Section 28-512 is substantially similar to § 223.3 of the 
Model Penal Code, for which the "comment" includes: 

The traditional definition of a false pretense was the 
making of a false representation of fact. Language 
covering one who "creates or reinforces a false 
impression" has been substituted for the common-law 
concept.... Schemes designed to create a false impression 
in the mind of the actor should thus be included even 
though there has been no false representation in the sense 
of affirmative statements that are in fact untrue.  

[I]t is the falsity of the impression [intentionally] 
created or reinforced that is determinative, rather than the 
falsity of any particular representations made by the actor.  

Model Penal Code § 223.3 comment at 184-85 (1980). Under 
§ 28-512(1) a person deceives another if he or she intentionally 
"[cireates or reinforces a false impression" in such other 
person. Section 28-512 does not require that a defendant's 
deception take the form of an express or affirmative 
misrepresentation.  

Similarly, § 28-512 does not state that a defendant's 
deception must relate to a material fact, but requires only that a 
defendant obtain property of another by "deception." In 
construing a previous Nebraska statute defining the crime of 
obtaining money by false pretenses, this court stated that the 
false pretense need only be "an effective cause in inducing the 
owner to part with his property." State v. Bohannon, 187 Neb.  
594, 598, 193 N.W.2d 153, 155 (1971). We find nothing in the 
language of § 28-512 which necessitates a view more restrictive 
than that found in Bohannon regarding the effect of deception 
on a third person. As the comment to the Model Penal Code
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provision states: "There is no requirement that the deception be 
material . . . . It suffices for conviction that the deception was 
effective, whether alone or with other influences, in securing 
the property for the actor." Model Penal Code, supra at 181.  

Consequently, we hold that, under § 28-512(1), another's 
property is obtained by deception if an actor, by a statement or 
conduct, creates or reinforces a false impression in that person 
with the result that such false impression, alone or with other 
influences, effectively induces another to part with his or her 
property.  

Implicit in Fleming's argument is the premise that no 
ordinary persons would have conducted themselves as did 
Leiferts and Buses regarding coverage with Arcadia. Although 
§ 28-512 does mention statements "unlikely to deceive ordinary 
persons in the group addressed," neither Leiferts nor Buses 
were members of a group addressed by Fleming. Section 
28-512(1) involves a subjective standard regarding impressions 
created by a defendant in the minds of individuals. See Linne v.  
State, 674 P.2d 1345, 1353 (Alaska App. 1983) (the statutory 
definition of deception under a virtually identical Alaska theft 
by deception statute "indicates an intent by the legislature to 
require a subjective standard"). We conclude that, except in 
circumstances involving some form of communication to a 
group, § 28-512 provides a subjective standard regarding the 
effect of a defendant's falsity, namely, whether such falsity 
actually deceived the person or persons from whom the 
defendant has obtained property.  

Regarding Fleming's claim that the evidence is insufficient to 
sustain a conviction for theft by deception: 

In determining whether evidence is sufficient to sustain 
a conviction in a jury trial, this court does not resolve 
conflicts of evidence, pass on credibility of witnesses, 
evaluate explanations, or reweigh evidence presented to a 
jury-all of which is within a jury's province for 
disposition. A verdict in a criminal case must be sustained 
if the evidence, viewed and construed most favorably to 
the State, is sufficient to support that verdict. [Citations 
omitted.] 

State v. Schott, 222 Neb. 456, 462, 384 N.W.2d 620, 624-25
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(1986).  
The evidence in the present case, viewed most favorably to 

the State, shows that Fleming approached both Leiferts and 
Buses purporting to sell Arcadia medicare supplemental 
insurance. By his statements and conduct, Fleming created the 
impression that, by Arcadia's authorization, premiums paid to 
Fleming personally were payments to the company, that the 
couples had insurance coverage from Arcadia, and that 
delivery of issued policies had been delayed on account of 
Arcadia's addition of an Omaha office or merger with another 
insurance company. In reality, Fleming deposited the couples' 
checks in his personal bank account and never sent the couples' 
applications or premium payments to Arcadia. From all such 
circumstances, before and after receipt of the insurance 
applications and payment of premiums, a jury might 
reasonably infer that the absence of insurance policies was not 
due to an unkept promise by Fleming but that Fleming actually 
never intended to obtain any policy from Arcadia regarding 
either Leiferts or Buses. See Com. v. Posavek, 278 Pa. Super.  
265, 420 A.2d 532 (1980) (defendant's intentional inaccessibility 
upon a customer's inquiry about a home improvement 
agreement and construction was a circumstance to be 
considered by a jury regarding requisite intent to deceive for 
conviction of theft by deception).  

Fleming next maintains that the district court erred in 
allowing the State to cross-examine one of Fleming's witnesses 
regarding her prior conviction for issuing a bad check.  
Specifically, Fleming contends that the crime of issuing a bad 
check is not a crime involving "dishonesty or false statement" 
within the purview of Neb. Evid. R. 609(1) (Neb. Rev. Stat.  
§ 27-609(1) (Reissue 1985)), which provides: 

(1) For the purpose of attacking the credibility of a 
witness, evidence that he has been convicted of a crime 
shall be admitted if elicited from him or established by 
public record during cross-examination, but only if the 
crime (a) was punishable by death or imprisonment in 
excess of one year under the law under which he was 
convicted or (b) involved dishonesty or false statement 
regardless of the punishment.
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Subsection (b) of Rule 609(1) allows credibility of a witness to 
be impeached only by a conviction of a crime involving 
dishonesty or false statement.  

In reference to Fed. R. Evid. 609, the federal counterpart of 
Neb. Evid. R. 609, the conference committee report contains: 

By the phrase "dishonesty and false statement" the 
Conference means crimes such as perjury or subornation 
of perjury, false statement, criminal fraud, embezzlement, 
or false pretense, or any other offense in the nature of 
crimen falsi, the commission of which involves some 
element of deceit, untruthfulness, or falsification bearing 
on the accused's propensity to testify truthfully.  

H.R. Conf. Rep. No. 1597, 93d Cong., 2d Sess. 9, reprinted in 
1974 U.S. Code Cong. & Ad. News 7098, 7103. In United States 
v. Smith, 551 E2d 348 (D.C. Cir. 1976), the U.S. Court of 
Appeals for the District of Columbia stated that the term 
"crimen falsi" encompasses "only those crimes characterized 
by an element of deceit or deliberate interference with a court's 
ascertainment of truth." Id. at 363. As noted in United States v.  
Hayes, 553 F.2d 824, 827 (2d Cir. 1977): "The use of the second 
prong of Rule 609 . . . is thus restricted to convictions that bear 
directly on the likelihood that the defendant will testify 
truthfully (and not merely on whether he has a propensity to 
commit crimes)." A crime involves "dishonesty or false 
statement" when intent to deceive or defraud is an element of 
the crime. See United States v. Millings, 535 F.2d 121 (D.C. Cir.  
1976).  

In his treatise on the Federal Rules of Evidence, Weinstein 
observes that "the state definition of the crime" governs 
whether the crime can be classified as one involving "dishonesty 
or false statement." 3 J. Weinstein & M. Berger, Weinstein's 
Evidence $ 609[04] at 609-71 (1985). Section 28-611(1) provides 
in part as follows: 

Whoever obtains property, services, or present value of 
any kind by issuing or passing a check or similar signed 
order for the payment of money, knowing that he or she 
has no account with the drawee at the time the check or 
order is issued, or, if he or she has such an account, 
knowing that he or she does not have sufficient funds in,
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or credit with, the drawee for the payment of such check 
or order in full upon its presentation, commits the offense 
of issuing a bad check.  

To be guilty of issuing a bad check in violation of § 28-611(1), 
a party issuing the check must know that he or she does not have 
sufficient funds to cover the check. In State v. Kock, 207 Neb.  
731, 736, 300 N.W.2d 824, 826 (1981), we held "that the 
language of § 28-611(1) [also] requires a finding of intent to 
defraud by obtaining property, services, or present value of any 
kind." Thus, every conviction under § 28-611 requires either an 
admission or finding that a defendant knowingly issued a bad 
check with an intent to defraud.  

In United States v. Mucci, 630 E2d 737 (10th Cir. 1980), the 
defendant contended the lower court erred in allowing the 
government to introduce, during cross-examination of 
defendant, defendant's prior conviction under an Ohio statute 
making it a misdemeanor for " '[a] person, with purpose to 
defraud, [to] issue . . . or cause to be issued or transferred a 
check or negotiable instrument, knowing that it would be 
dishonored.' " Id. at 743. Referring to the conference 
committee report regarding Fed. R. Evid. 609, the court 
rejected defendant's contention that the report disclosed "an 
intent that conviction on a bad check charge not come within 
the 'dishonesty or false statement' clause." 630 F2d at 743.  
Finding that the report evidenced "the opposite intent" from 
that suggested by the defendant, the court concluded that 
defendant's misdemeanor conviction under the Ohio statute 
was admissible under Fed. R. Evid. 609 as a crime involving 
"dishonesty or false statement." Id. at 744. We agree with the 
conclusion reached by the court in United States v. Mucci, 
supra.  

In State v. Ellis, 208 Neb. 379, 303 N.W.2d 741 (1981), we 
considered whether the former crime of,"petit larceny" (Neb.  
Rev. Stat. § 28-512 (Reissue 1975)) was one involving 
"dishonesty or false statement" within the purview of § 27-609 
and concluded that petit larceny did not, in every case, involve 
"deceit or deception so as to be classified as 'crimen falsi.' " Id.  
at 397, 303 N.W.2d at 752. In Ellis we held that, because the 
proponent of the evidence had not shown that the particular
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petit larceny in question involved something more than 
"ordinary stealing," the district court correctly excluded 
evidence of the prior conviction for petit larceny. However, in 
contrast to the offense of petit larceny as previously construed 
by this court, § 28-611 requires, as an element of the crime of 
issuing a bad check, that a defendant possess an intent to 
defraud. Clearly, as defined in § 28-611, the offense of issuing a 
bad check involves "some element of deceit, untruthfulness, or 
falsification bearing on the accused's propensity to testify 
truthfully." H.R. Conf. Rep., supra. No showing of 
circumstances underlying the offense of issuing a bad check is 
necessary to establish the requisite element of deceit. We hold 
that a conviction of the offense of issuing a bad check in 
violation of § 28-611 is, as a matter of law, a crime involving 
"dishonesty or false statement" for the purpose of Neb. Evid.  
R. 609(l)(b). The district court did not err in allowing the State 
to raise the fact of the witness' previous misdemeanor 
conviction for a bad check in violation of § 28-611.  

Finally, Fleming contends the court erred in refusing his 
request for a continuance so that he might obtain the deposition 
of the out-of-state witness, Swessinger. "[A] motion for 
continuance is addressed to the sound discretion of the court, 
and in the absence of a showing of an abuse of discretion, a 
ruling on a motion for a continuance will not be disturbed on 
appeal." State v. Pierce and Wells, 215 Neb. 512, 519, 340 
N.W.2d 122, 127 (1983).  

A factor bearing upon a court's discretionary decision to 
grant or deny a continuance sought for the purpose of 
obtaining additional evidence is whether the party seeking the 
continuance has exercised diligence in attempting to procure the 
evidence. See, Heffernan v. Kissack, 192 Neb. 637, 223 N.W.2d 
486 (1974); Vore v. State, 158 Neb. 222, 63 N.W.2d 141 (1954); 
Smith v. State, 109 Neb. 579, 191 N.W. 687 (1922). See, also, 
Bowie v. State, 85 Wis. 2d 549, 556-57, 271 N.W.2d 110, 113 
(1978) (trial court, in passing upon a motion for a continuance, 
should consider "whether the moving party has been guilty of 
any neglect in endeavoring to procure the attendance of the 
witness"). In the present case, Fleming filed his motion I day 
before trial. Although Fleming was aware some 2 months prior
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to trial that Swessinger planned on leaving the state, Fleming 
did not take Swessinger's deposition or seek measures to compel 
Swessinger's attendance at trial. Fleming's counsel conceded 
that Swessinger's doctor had not forbidden Swessinger from 
traveling, and there was evidence to support a finding that 
Swessinger simply did not wish to attend Fleming's trial.  

Swessinger's testimony would have merely corroborated the 
testimony of Fleming and Fleming's three witnesses who 
testified at trial, and was obviously cumulative. Although 
credibility of two witnesses for Fleming was subject to 
impeachment pursuant to Neb. Evid. R. 609, there was no 
showing that Swessinger's credibility was immune from similar 
attack and impeachment. Fleming's counsel stated only that he 
had no knowledge that Swessinger had a prior felony 

conviction. "There is no abuse of discretion by the court in 
denying a continuance unless it clearly appears that defendant 
suffered prejudice as a result thereof." State v. Pierce and 

Wells, supra at 519, 340 N.W2d at 127. Under the 
circumstances of this case, the district court did not abuse its 

discretion in denying Fleming's request for a continuance.  
Regarding Fleming's question about constitutionality of 

§ 28-510 (consolidation of theft offenses), we reiterate our 

oft-stated principle as expressed in R.D.N. v. TN., 218 Neb.  

830, 835-36, 359 N.W2d 777, 781 (1984): "Generally, 
constitutional issues not properly before the court below will 

not be considered by this court for the first time on appeal." 

See, also, State v. Mercer, 217 Neb. 164, 347 N.W.2d 868 
(1984).  

Fleming failed to raise the issue of constitutionality of 

§ 28-510 in the proceedings before or during trial on the 

information, and, therefore, we will not consider such issue of 

constitutionality raised for the first time on appeal to this court.  
The judgment of the district court is correct in all respects 

and is, therefore, affirmed.  
AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, v. RICHARD BULLOCK, 
APPELLANT.  

388 N.W.2d 505 

Filed June 13, 1986. No. 85-548.  

Blood, Breath, and Urine Tests. Under Neb. Admin. Code tit. 177, ch. 1 (1984), with 
regard to the taking of breath samples, where the records of maintenance of an 
Intoxilyzer machine are relied on to prove that the machine was properly 
maintained, the records must show that inspections comply with all 
requirements of such title.  

Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Reversed and remanded with 
directions to dismiss.  

Dennis R. Keefe, Lancaster County Public Defender, and 
Harry A. Moore, for appellant.  

Robert M. Spire, Attorney General, and Jill Gradwohl, for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

GRANT, J.  
Defendant, Richard Bullock, was convicted in the then 

Lincoln Municipal Court of violating Lincoln Mun. Code 
§ 10.52.020 (1982) of driving while intoxicated. Defendant 
appealed to the district court, which affirmed the conviction.  
Defendant appeals to this court.  

Defendant assigns two errors: that the trial court erred (1) in 
allowing a police officer to testify regarding the proper 
maintenance and functioning of the breath test machine when 
that officer was not the person who maintains the machine; (2) 
in receiving in evidence the results of a breath test when the 
State failed to produce competent evidence that the machine 
was properly maintained and functioning. These assignments 
may be addressed together in that they raise the broad issue of 
what constitutes sufficient foundation to prove the proper 
maintenance of a breath test machine for the later admission of 
breath test results into evidence.  

On February 22, 1985, defendant was operating a motor
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vehicle in Lincoln, Nebraska. Officer Domangue had stopped 
the vehicle approximately 4 hours earlier that evening because it 
had no license plates displayed. Upon recognizing the vehicle, 
and noting that it still did not have license plates, Domangue 
followed it for several blocks and activated his red lights to stop 
it. The vehicle changed from the center lane to the left lane of a 
three-lane road, slowed, and turned left two blocks later. After 
the turn the vehicle pulled to the curb, and its front right wheel 
struck the curb. The officer determined that the car was not 
properly registered and that defendant did not have a valid 
operator's license.  

The defendant got out of the vehicle upon Domangue's 
request and stumbled when he did so, but regained his balance 
and walked, without any impairment, to the police car.  
Domangue detected an odor of alcohol on defendant's breath 
and saw that his eyes were red or bloodshot and that, when first 
stopped, he had slurred and somewhat confused speech.  

After these observations Domangue requested that 
defendant submit to a preliminary breath test. After he failed 
that test he was arrested for driving while intoxicated.  
Defendant was taken to the Lincoln police station, where he 
was tested on an Intoxilyzer breath machine. After the breath 
test was administered, defendant was issued a ticket for driving 
while intoxicated.  

At trial Domangue testified that before he administered the 
test he had reviewed the machine's maintenance records but that 
he had not performed the maintenance. The person who 
performed the maintenance did not testify. Domangue 
administered the test according to the checklist technique as 
provided in the rules and regulations of the Department of 
Health, Neb. Admin. Code tit. 177, ch. 1, § 007.04A3 (1984).  
Over objection, Domangue testified that the machine had been 
properly maintained and that the machine was properly 
functioning. Domangue also testified, over a foundation 
objection, as to the test results, which indicated that defendant 
had more than ten-hundredths of 1 percent by weight of alcohol 
in his body fluids.  

In State v. Gerber, 206 Neb. 75, 291 N.W2d 403 (1980), we 
set out four foundational elements which the State must
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establish to put the results of a breath test into evidence: (1) 
That the testing device was properly working at the time of 
testing; (2) That the person administering the test was qualified 
and held a valid permit; (3) That the test was properly 
conducted under the methods stated by the Department of 
Health; and (4) That all other statutes were satisfied. We affirm 
these principles and further explain the first principle, with 
which defendant takes issue in this appeal.  

Defendant does not contend that the regulations themselves 
are inadequate or improper. Title 177 of the Nebraska 
Administrative Code, adopted by the Nebraska Department of 
Health, was introduced in evidence. Chapter 1 of title 177 is 
entitled: "RULES AND REGULATIONS RELATING TO 
ANALYSES FOR THE DETERMINATION OF THE 
ALCOHOL CONTENT OF BODY FLUIDS AND OF THE 
BREATH UNDER THE DRIVING WHILE INTOXICATED 
LAW." These regulations provide, at § 007.04A3, that an 
appropriate method for testing the breath with the Intoxilyzer 
model 401 lAS is found in "Attachment 3." A checklist form 
identical with "Attachment 3" was used by Officer Domangue 
and was admitted into evidence as exhibit 6.  

Attachment 3 is a "Checklist Technique To Be Used by Class 
B Permit Holders for Chemical Tests As Set Forth Below." The 
checklist consists of 14 steps and a preliminary step. The 
preliminary step states: "Prior to Step 1, verify that 
maintenance, repair, and calibration have been performed for 
the Intoxilyzer 4011 AS as prescribed in subsection 007.06 of 
177 NAC 1 for this testing device by reviewing the maintenance 
record." Exhibit 6 indicates that Officer Domangue performed 
the preliminary test of verification of the maintenance of the 
Intoxilyzer. He checked the box provided to show completion 
and noted, "2-1-85 Pam Zilly." Officer Domangue testified that 
Pam Zilly is the person who maintains the machine. We find 
that the requirements of title 177, themselves, to the extent they 
are involved herein, are satisfactory and reasonable.  

Defendant contends that because Domangue had no 
personal knowledge of the maintenance on the machine and 
based his testimony on a document, his testimony was hearsay.  
We agree that the officer's testimony was based on hearsay

184



STATE v. BULLOCK 185 

Cite as 223 Neb. 182 

evidence. Neb. Rev. Stat. § 27-803 (Reissue 1985) provides in 
part: "Rule 803. Hearsay exceptions; enumerated; availability 
of declarait immaterial. Subject to the provisions of section 
27-403, the following are not excluded by the hearsay rule, even 
though the declarant is available as a witness: ... ." Whether the 
records of the maintenance of the Intoxilyzer were admissible 
under general conditions need not be determined herein. Such 
records could be admitted without the testimony of the person 
who actually maintained the machine in the manner set out in 
the regulations of the Department of Health if an appropriate 
exception to the hearsay rule existed. Among those exceptions 
are those set out in § 27-803(5) and (22), or other applicable 
exception.  

Any exception to the hearsay rule, however, is based on the 
"trustworthiness" of the hearsay evidence. In this case 
defendant contends that the maintenance records relied upon 
are not sufficient to constitute proper foundation for Officer 
Domangue's testimony that the Intoxilyzer was properly 
maintained, because the records do not inform the police 
officer that both of two separate types of maintenance were 
performed as required by title 177. Title 177 requires two 
inspections of the testing device used herein. First, § 007.06B 
provides: "Testing devices used for direct breath testing shall 
have been checked within 190 days prior to an analysis by a 
person responsible for maintenance and calibration." Second, 
§ 007.06F1 provides: "Check the general condition of the 
instrument within 40 days prior to an analysis. This includes 
inspection of digital display lights and instrument operation 
lights. Record observations and corrections made." The 
testimony of Officer Domangue in this regard, on 
cross-examination, showed the following: 

Q. [Defense counsel] ... Are you aware that there are 
two types of maintenance that must be performed on a 
4011 AS machine 

A. No.  

Q. From the two regulations you just read, do you now 
understand that there is a 40-day maintenance schedule 
for one type of maintenance for the machine and a
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190-day maintenance schedule for another type of 
maintenance for the machine? 

A. Yes.  
Q. Which test was performed - or which maintenance 

was performed on the February 1st date that you've just 
testified to earlier that Pam Zilly had written on the form? 

A. I could only speculate. I don't know for sure.  
Q. Okay, only being able to speculate, how can you 

verify then that maintenance was done on that machine as 
required by the regulations? 

A. Because the date was put down and Pam Zilly signed 
it.  

Q. But you really don't know what that February 1st 
date means? 

THE WITNESS: As far as which of the two 
testing regulations you just read? 

[Defense counsel]: Yes, among other things.  
A. No.  

The testimony and exhibits in this case do not establish which of 
the inspection procedures were carried out on February 1, 1985, 
and do not establish that both procedures were complied with 
on that day. The maintenance record available for Officer 
Domangue's examination apparently did not disclose the record 
required to be made of any observations made with regard to 
"the general condition of the instrument ... [the] digital display 
lights and instrument operation lights." In that condition of the 
record in this case, there is no way to determine that the 
evidence as to the proper maintenance of the Intoxilyzer is 
trustworthy. There is not sufficient foundation for Officer 
Domangue's testimony that the machine was properly 
maintained. Without that foundation, there is no foundation 
for Officer Domangue's testimony as to the results of the 
Intoxilyzer test. His testimony in that regard should not have 
been admitted in evidence. Therefore, there is no evidence that 
defendant was in operation of a motor vehicle when he had 
ten-hundredths of 1 percent or more by weight of alcohol in his 
body fluids. We hold that under title 177, with regard to the 
taking of breath samples, where the records of maintenance of 
an Intoxilyzer machine are relied on to prove that the machine
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was properly maintained, the records must show that 
inspections comply with all requirements of such title by 
satisfactory evidence.  

One issue remains. The State in its brief notes that the 
complaint against defendant charges not only that defendant 
was driving with an alcohol content of ten-hundredths of I 
percent or more by weight but also that defendant was 
operating his car while under the influence of alcohol. In State 
v. Hilker, 210 Neb. 810, 812, 317 N.W.2d 82, 84 (1982), we held 
that such an offense could be proved 

by any one of three ways: (1) By proof that the defendant 
was in physical control of a motor vehicle while under the 
influence of alcoholic liquor; . . . (3) By proof that the 
defendant was in physical control of a motor vehicle while 
having ten-hundredths of one percent or more by weight 
of alcohol in his or her body fluid.  

See, also, State v. Wenzel, 215 Neb. 395, 338 N.W.2d 772 
(1983); State v. Tomes, 218 Neb. 148, 352 N.W.2d 608 (1984).  

In this case, as in State v. Wenzel, supra, the trial court made 
a general finding of guilt. The State contends that even if the 
Intoxilyzer test results are inadmissible, there was sufficient 
evidence for the court to have found defendant guilty of driving 
a vehicle while under the influence of alcohol. We do not agree.  
The evidence shows that shortly after the police car's red lights 
were turned on, defendant pulled from the center of three lanes 
to the left lane and turned to the left and stopped his car.  
Defendant did stumble as he got out of his car, but then walked 
20 or 30 feet to the police car with "nothing unusual" in his 
walk. Defendant did have the odor of alcohol on his breath, 
and his eyes were "red and bloodshot." Officer Domangue 
testified that at one time in his conversation with defendant in 
the police car, defendant's speech was "slurred and somewhat 
confused," but also testified that in conversation while 
defendant was still in his own car, he did not "recall observing 
anything at that time about his speech." 

No field tests were given to defendant. While not required 
under the rule in State v. Hilker, supra, the officer was not 
asked his opinion as to defendant's condition. The evidence 
presented to support a finding that defendant was intoxicated
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does not approach the degree of evidence in State v. Tomes, 
supra, or in State v. Green, 217 Neb. 70, 348 N.W2d 429 
(1984). The evidence before the trial court was not sufficient to 
support a finding of guilty on this issue. See State v. Johnson, 
215 Neb. 391, 338 N.W.2d 769 (1983).  

Defendant's conviction is reversed and the cause remanded 
with directions to dismiss the complaint.  

REVERSED AND REMANDED WITH DIRECTIONS TO DISMISS.  

WHITE, J., participating on briefs.  
KRIVOSHA, C.J., dissenting in part.  
I must respectfully dissent from that portion of the majority 

opinion which holds that the evidence was insufficient to find 
the defendant guilty of driving a vehicle while under the 
influence of alcohol. Both the municipal court of Lincoln and 
the district court for Lancaster County found the defendant 
guilty. That was sufficient. See State v. Parker, 221 Neb. 570, 
379 N.W2d 259 (1986). We have consistently held that we will 
sustain a criminal conviction on grounds of sufficiency of the 
evidence if the evidence sustains some rational theory of guilt.  
See State v. Evans, 215 Neb. 433, 338 N.W.2d 788 (1983).  
Furthermore, we have said that a verdict must be sustained if, 
taking the view most favorable to the State, there is sufficient 
evidence to support it. See, State v. Blattner, 222 Neb. 396, 383 
N.W.2d 803 (1986); State v. Green, 217 Neb. 70, 348 N.W.2d 
429 (1984). In the instant case we are told that when Bullock 
first got out of the car, he stumbled. He further had the odor of 
alcohol on his breath, and his eyes were red and bloodshot. The 
evidence further establishes that at one time in his conversation 
with the police officer, the defendant's speech was slurred and 
somewhat confused. We have frequently held such evidence to 
be sufficient to sustain a conviction. I would have affirmed on 
the basis that, considering the evidence most favorable to the 
State, there was sufficient evidence to support the conviction 
entered by the municipal court of the city of Lincoln. I do not 
believe we mean to review drunk driving cases de novo.
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Filed June 13, 1986. No. 85-790.  

1. Modification of Decree: Child Custody. A decree fixing custody of minor 
children will not be modified unless there has been a change of circumstances 
following entry of the decree indicating that the person having custody is unfit 
for that purpose or that the best interests of the children require such action.  

2. Modification of Decree: Child Custody: Proof. The party seeking modification 
bears the burden of showing a material change of circumstances affecting the 
best interests of the child.  

3. Modification of Decree: Child Custody. A material change of circumstances is 
something that has occurred which, if the trial court had been aware of its 
existence initially, in the best interests of the children the court would have 
granted custody to the other parent.  

4. Child Custody. The disposition of minor children in a dissolution action is not 
controllable by agreement of the parties.  

5. Modification of Decree: Child Custody. Legitimate career changes of the 
custodial parent, whether they be job-related or matrimonial in nature, 
generally will support an application for changing the residence of a child placed 
in that parent's custody.  

Appeal from the District Court for Cass County: RAYMOND 
J. CASE, Judge. Reversed and remanded with directions.  

Michael McCormack of McCormack, Cooney, Mooney, 
Hillman & Pirtle, for appellant.  

James E. Case of Case, Reinsch & Slattery, P.C., for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

The respondent, Charles K. Hicks III, has appealed from the 
order of the district court modifying the parties' decree of 
dissolution by transferring custody of their minor child, Leigh 
Anne, to the petitioner, Janet Kae Hicks (now Janet Schoech).  

The decree dissolving the parties' December 1972 marriage 
was entered on August 13, 1982. The decree awarded custody of 
Leigh Anne, born June 27, 1979, to the respondent. The 
petitioner was granted "liberal" visitation which was to include
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at least every other weekend, a 1-month period during the 
summer, and a division of holidays as agreed upon by the 
parties. The judgment was affirmed in Hicks v. Hicks, 214 
Neb. 588, 334 N.W2d 807 (1983).  

On April 11, 1985, the respondent filed a petition to modify 
the decree to allow removal of the minor child from the 
jurisdiction because the respondent had been hired as a system 
manager by AT&T Bell Laboratories in North Andover, 
Massachusetts. The respondent, a computer expert, testified 
that because of the financial instability of his previous 
employer, the Federal Land Bank of Omaha, he began looking 
for new jobs in January of 1985. Because he considered Bell 
Labs to be a leader in research and development and in 
transmission, communications, and computer systems, the 
respondent accepted the AT&T offer even though it meant a 
$2,200 reduction in his $41,400 annual salary. He viewed the 
job as a career opportunity and felt honored to be considered 
for the position.  

On May 8, 1985, upon the stipulation of the parties, the trial 
court entered an order allowing the respondent to temporarily 
remove the child to Derry, New Hampshire. On the same date, 
the petitioner filed an answer and cross-petition seeking 
modification of the original decree to transfer custody of the 
minor child to her. In the cross-petition she alleged that a 
transfer of custody would be in the child's best interests because 

a. Almost all of the minor child's maternal and paternal 
relatives live in the Plattsmouth/Omaha area.  

b. The Petitioner is now married and has adequate 
comfortable living arrangements in the Platts
mouth/Omaha area for the minor child.  

c. The minor child is used to the Nebraska climate and a 
Nebraska standard of living and not the standard of living 
found in the area of New Hampshire and/or 
Massachusetts.  

d. That the Respondent and his present wife are 
expecting the birth of a child in the near future.  

At the beginning of the trial on August 19, 1985, the parties 
stipulated: 

MR. McCORMACK: In other words if the Judge finds
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the custody remains with Mr. Hicks the Judge would enter 
an order allowing removal of the child from the 
jurisdiction.  

MR. CASE: That's correct.  
MR. McCORMACK: So stipulated.  
THE COURT: All right. You may proceed and call your 

first witness.  
MR. McCORMACK: I believe the cross-petition - my 

petition is answered by the stipulation, Your Honor.  
THE COURT: All right.  
MR. CASE: I agree. That's part of our stipulation, that 

we will go forward with the evidence, there being really no 
need for the respondent to go forward with his original 
petition.  

THE COURT: I understand.  
After hearing the evidence the trial court, on August 29, 

1985, modified the decree by transferring custody of Leigh 
Anne to the petitioner. The trial court found that the 
respondent's evidence did not show a more successful career 
opportunity in the Andover area; that the move to New 
Hampshire would effectively eliminate regular visitation by 
petitioner and her family; that there was no showing of a 
substantial opportunity for increased earnings or enhanced 
opportunities in the respondent's field of employment; and that 
it would not be in the child's best interests to move with the 
respondent to New Hampshire. The respondent's motion to 
vacate the court's order of modification or, in the alternative, 
grant a new trial was denied. On or about October 1, 1985, 
custody of the minor child was transferred to the petitioner.  

The respondent contends that the trial court erred (1) in 
finding that the respondent showed no evidence of a substantial 
opportunity for increased earnings or enhanced opportunities 
in his field of employment; (2) in failing to find a material 
change of circumstances prior to its determination of what was 
in the best interests of the child; and (3) in finding that it was not 
in the child's best interests to allow the respondent to remove the 
child from the jurisdiction and in modifying the decree to 
transfer custody to the petitioner.  

We consider first the custody issue.
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In custody matters we review the record de novo, and absent 
an abuse of discretion, the judgment of the trial court will not 
be disturbed on appeal. Where the evidence is in conflict, we 
give weight to the fact that the trial court had the opportunity to 
see and hear the witnesses and accepted one version of the facts 
over another. See, Vanderzee v. Vanderzee, 221 Neb. 738, 380 
N.W.2d 310 (1986); Riddle v. Riddle, 221 Neb. 109,375 N.W2d 
143 (1985); Parsons v. Parsons, 219 Neb. 736, 365 N.W2d 841 
(1985).  

Because custody disputes in dissolution cases should not 
become "running gun battles," this court has determined "that 
a decree fixing custody of minor children will not be modified 
unless there has been a change of circumstances [following 
entry of the decree] indicating that the person having custody is 
unfit for that purpose or that the best interests of the children 
require such action." Hoschar v. Hoschar, 220 Neb. 913, 915, 
374 N.W.2d 64, 66 (1985). The party seeking modification bears 
the burden of showing a material change of circumstances 
affecting the best interests of the child. Hoschar, supra.  

As further stated in Hoschar, supra at 915, 374 N.W2d at 66: 
[Bly material change of circumstances we mean that the 
evidence must show that something has occurred, which if 
the trial court had been aware of the existence of these 
circumstances initially, the trial court in the best interests 
of the children would have granted their custody to the 
other parent.  

In the present case the trial court made no finding of a 
material change of circumstances in transferring custody to the 
petitioner. The question then becomes whether upon de novo 
review we conclude that the record shows a material change in 
circumstances. We conclude that it does not.  

The parties agree that the respondent's move to the New 
Hampshire/Massachusetts area, by itself, did not constitute a 
material change of circumstances. Such a move, when 
considered in conjunction with other evidence, may amount to 
a material change. See Parsons v. Parsons, supra.  

The trial court found specifically there was no evidence of 
unfitness on the part of either parent. The record supports that 
finding. The petitioner maintains, nevertheless, that there were
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changes of circumstances apart from the move which required 
modification of the decree in the best interests of the child.  
Included among these alleged changes were increasing 
restrictions by the respondent on the frequency of the 
petitioner's exercise of her right to liberal visitation; effective 
elimination of the petitioner's rights to liberal visitation by the 
respondent's move to the east coast; use of inappropriate value 
judgments by the respondent in the minor child's presence; 
increased stability in the petitioner's lifestyle and ability to 
provide for the minor child; and frequent moves by the 
respondent, suggesting that the minor child would be denied a 
consistent home environment by leaving custody in the 
respondent.  

Considering these allegations in turn, we note that from 
October 1982 until the following summer, the petitioner 
exercised her visitation rights by seeing Leigh Anne on the 
average of 5 out of 7 days per week, in addition to every other 
weekend. At that time the child was attending a preschool 
where the petitioner worked two mornings per week.  

In the fall of 1983 the respondent placed the child in a 
different preschool. As a result, up until the summer of 1984, 
the petitioner saw the child on an average of three to four times 
per week. At that time the respondent informed the petitioner 
that he wanted her visitation with the child reduced to the times 
specified in the original decree. This reduced the petitioner's 
visitation to every other weekend. The parties eventually agreed 
to allow a visitation during the week as well. The respondent 
explained that he requested that the frequency of visitation be 
reduced because Leigh Anne was beginning kindergarten and 
the respondent and his new wife were trying to provide a more 
consistent environment for the child, and to reduce the stress on 
the child from constantly being shifted back and forth.  

As we view the record, the reduced frequency of visitations 
complained of was the result of the child's entering school and 
not a desire by the respondent to keep the child from her 
mother.  

While it is true that the respondent was troubled by the stress 
Leigh Anne experienced in being transferred back and forth 
between the parties' respective families, the respondent
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testified that he wanted the child to see her mother and that he 
viewed the reduced frequency of visitation by the petitioner as a 
negative aspect of moving to New Hampshire. The move will 
result in much less frequent visitation by the petitioner.  
Nevertheless, we conclude that this circumstance did not 
provide a basis for changing custody. Such a change could only 
serve to destroy the stability that the child has enjoyed in the 
respondent's home. See Little v. Little, 221 Neb. 870, 381 
N.W.2d 161 (1986).  

Also, while it may be true that the petitioner has attained a 
more stable lifestyle by virtue of marriage and is now better able 
to provide for the child than she was at the time of the original 
decree, there is no evidence in the record that the respondent's 
fitness or abilities have declined since that time.  

The petitioner suggests that the respondent's labeling of 
persons as "Christian" or "non-Christian" in Leigh Anne's 
presence constitutes a material change of circumstances.  
Allison Hicks, the respondent's present wife, testified that such 
distinctions were made in their home, but only when there was a 
"call for it." She denied the implication that they labeled 
everyone "who comes through" as such. We do not find this 
circumstance to be material.  

In addition, the bulk of the evidence indicates that Leigh 
Anne has done quite well in the custody of the respondent.  
Father Schoech, the petitioner's present husband, testified that 
Leigh Anne always appeared to be clean, well cared for, and 
happy when she came for visits. The petitioner made similar 
acknowledgments. The evidence also shows that Leigh Anne 
has done well in school while in the respondent's custody and 
that she adapted well to her new school in New Hampshire.  
Additionally, the undisputed testimony shows that Leigh Anne 
is excited about being a big sister to the respondent's and Allison 
Hicks' new baby. Allison Hicks testified that her relationship 
with Leigh Anne has been "terrific." 

The petitioner's final allegation of a material change in 
circumstances is that because the pretrial conference officer's 
report indicates that the respondent has now returned to 
Omaha, there is evidence that the respondent will constantly be 
on the move and therefore cannot provide Leigh Anne with a
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consistent home environment. We do not address this issue, as 
there is no evidence of the respondent's return to Omaha in the 
record before us. Our determination of the issues presented, 
necessarily, must be made upon the record before us.  

We conclude that there is no evidence of a material change in 
circumstances, and the trial court abused its discretion in 
transferring custody to the petitioner. The remaining issue is 
whether the trial court should have allowed the respondent to 
remove the child to New Hampshire.  

The respondent maintains that the stipulation entered into at 
trial "should have taken the place of evidence on this subject 
[removal], and should have been binding on the Court." 

The parties cannot by agreement bind the court to make a 
certain disposition with regard to the custody or removal of 
Leigh Anne. As stated in Eliker v. Eliker, 206 Neb. 764, 773-74, 
295 N.W2d 268, 273 (1980): "The disposition of minor children 
and provision for their support, in an action where a divorce is 
granted, is not controllable by agreement of the parties, but by 
the court on the facts and circumstances as disclosed to it." 
Nevertheless, we find that the trial court should have entered an 
order permitting the respondent to remove the child to New 
Hampshire.  

"As a general rule, all other circumstances being equal, 
legitimate career changes of the custodial parent, whether they 
be job-related or matrimonial in nature, will support an 
application for changing the residence of a child placed in that 
parent's custody." Little v. Little, supra at 871, 381 N.W.2d at 
162. If there is a legitimate reason for the custodial parent's 
decision to leave the jurisdiction, the minor child will be 
allowed to accompany the custodial parent if the court finds it 
to be in the best interests of the child to continue to live with that 
parent. Boll v. Boll, 219 Neb. 486, 363 N.W.2d 542 (1985).  
Custody is not to be interpreted as a sentence to immobility.  
Boll, supra.  

In the present case the record contains substantial evidence 
that the respondent had a legitimate reason to move his family 
to New Hampshire. In Boll v. Boll, supra, we held that 
obtaining employment when unemployed and finding 
employment with a substantial opportunity for increased
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earnings were both reasonable and legitimate reasons for a 
custodial parent to leave the jurisdiction.  

There is no question but that the respondent's former 
employer, the federal land bank, was struggling financially 
when the respondent began to look for other work. He received 
an offer from the AT&T Bell Labs, which he considered both a 
career opportunity and an honor. While the respondent did 
have other interview opportunities in the Omaha area, the Bell 
Labs offer was the only job offer he had received when he 
accepted the position. The respondent did not act unreasonably 
in accepting the offer when he did. While the Bell Labs job may 
not initially have provided increased earnings, it was certainly 
desirable as compared with the prospect of no job at all.  

The noncustodial parent's visitation rights and the minor 
child's community ties are important factors to be considered.  
But neither community ties nor a reduction in visitation 
necessarily mandates prohibiting a custodial parent from 
relocating for a legitimate reason. See, Little v. Little, 221 Neb.  
870, 381 N.W.2d 161 (1986); Boll v. Boll, supra. In the present 
case, as in Little, supra, we find that it is in the child's best 
interests for the respondent to be allowed to remove the child 
from the jurisdiction, despite reduced visitation. The record 
shows Leigh Anne has prospered in the stability of the 
respondent's home.  

The judgment of the district court is reversed and the cause 
remanded with directions to enter a decree in conformity with 
this opinion.  

REVERSED AND REMANDED WITH DIRECTIONS.
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COOPERATIVE SERVICE COMPANY, A NEBRASKA CORPORATION, 

APPELLEE.  

388 N.W.2d 811 

Filed June 20, 1986. No. 85-050.  

Judgments: Final Orders: Appeal and Error. It is fundamental that there can be no 
appeal to this court until there has been a judgment or final order in the court 
from which the appeal is taken.  

Appeal from the District Court for Red Willow County: 
JACK H. HENDRIX, Judge. Appeal dismissed.  

Larry R. Baumann of Kelley, Scritsmier, Moore & Byrne, 
P.C., for appellant.  

Robert C. Guenzel of Crosby, Guenzel, Davis, Kessner & 
Kuester, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

Plaintiff-appellant, McCook Equity Exchange (hereinafter 
McCook), a cooperative formed under the laws of the State of 
Nebraska, filed a petition against defendant-appellee, 
Cooperative Service Company, a Nebraska corporation 
(hereinafter the accounting firm), seeking damages for the 
accounting firm's alleged negligence in failing to properly audit 
McCook's books and thus discover that McCook's manager 
had embezzled approximately $514,000 over the years from 
1974 to August 26, 1980. The accounting firm raised the 
defense that all its professional services had been completed 
prior to August 1, 1980, that McCook's action was not filed 
until August 1982, and that McCook's action was barred by the 
2-year statute of limitations in Neb. Rev. Stat. § 25-222 
(Reissue 1985).  

Pursuant to Neb. Rev. Stat. § 25-221 (Reissue 1985), a 
hearing was held on May 9, 1984, on the issue of the statute of 
limitations, before trial on the merits of the case. The evidence 
at that hearing showed that the accounting firm had done 
twice-yearly audits during the time in question and that its last
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audit was delivered to McCook on May 2, 1980. Other evidence 
showed that employee defalcations were discovered by 
McCook on August 26, 1980, and that McCook's action against 
the accounting firm was filed on August 19, 1982. The case 
appears to be controlled by this court's decision in Lincoln 
Grain v. Coopers & Lybrand, 215 Neb. 289, 338 N.W.2d 594 
(1983), but there is no way in which we can reach the merits of 
this case.  

The rules of this court provide "The transcript shall contain: 
(2) The judgment, decree, or final order sought to be 

reversed. . . ." Neb. Ct. R. of Prac. 4A(2) (rev. 1983). McCook 
filed a notice of appeal in the district court for Red Willow 
County, Nebraska, on January 2, 1985. McCook's motion for 
new trial was filed May 30, 1984, and, as shown in the 
"JUDGE'S MINUTES," was overruled on December 3, 1984.  

There is no order appearing in the transcript from which 
McCook could move for a new trial. McCook states in its brief, 
in the section denominated "How the Issues Were Decided," 
that the court's order finding that the statute of limitations had 
run appears at page 15 of the transcript. The "JOURNAL 
ENTRY" so referred to was dated and signed on January 15, 
1985. McCook's notice of appeal was filed 13 days prior to the 
entry of the final order. Neither the transcript nor the bill of 
exceptions provides evidence of any order entered between May 
20 and May 30, 1984, from which McCook properly could seek 
a new trial on May 30, 1984. McCook's praecipe filed in 
connection with preparation of the record requested the 
"Judgment and Decree dated May 22, 1984." No such 
judgment appears in the transcript, but instead a judgment 
order of January 15, 1985. The clerk of the district court has 
certified that the record before us is complete.  

We note that the "REPORT OF PREHEARING 
CONFERENCE OFFICER" states that "[clounsel for the 
parties agreed that the Judgment Order of Judge Hendrix was 
entered the latter part of May, 1984, after trial although the 
Journal Entry of his Judgment in the transcript states that it 
was entered on January 15, 1985." What the "latter part of 
May" means, we do not know. There is no explanation in the 
briefs, by stipulation, or otherwise, as to the correlation, if any,
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between the trial court's order of January 15, 1985, and the 
references to a judgment in May 1984. "It is not the province of 
this court to attempt to make the records before us comply with 
our rules of appeal." Farmers Union Co-op Ins. Co. v. Neals, 
222 Neb. 249, 250, 383 N.W.2d 35, 36 (1986). It is not possible 
for this court to determine the judgment order appealed from.  

The record in this case does not show any facts authorizing 
the statutory jurisdiction of this court to attach. Neb. Rev. Stat.  
§§ 25-1911 et seq. (Reissue 1985). "It is fundamental that there 
can be no appeal to this court until there has been a judgment or 
final order in the court from which the appeal is taken." In re 
Interest of Wolkow, 206 Neb. 512, 515-16, 293 N.W.2d 851, 854 
(1980). See, Burroughs Corp. v. James E. Simon Constr Co., 
192 Neb. 272, 220 N.W.2d 225 (1974); Grantham v. General 
Telephone Co., 187 Neb. 647, 193 N.W.2d 449 (1972). We have 
often held that the parties may not confer subject matter 
jurisdiction on a court by either acquiescence or consent. See 
Bolan v. Boyle, 222 Neb. 826, 387 N.W.2d 690 (1986).  

For the above-stated reasons we dismiss the appeal for lack 
of jurisdiction.  

APPEAL DISMISSED.  

STATE OF NEBRASKA, APPELLEE, v. LAVERNE H. MEINTS, 

APPELLANT.  

388 N.W.2d 813 

Filed June 20, 1986. Nos. 85-208, 85-209.  

1. Motor Vehicles: Licenses and Permits. Driving a motor vehicle is an activity 
which is subject to regulation by requiring that a driver be licensed.  

2. Records: Appeal and Error. Where a bill of exceptions is not filed in the 

Nebraska Supreme Court, the judgment appealed from will be affirmed if the 

pleadings support the judgment.  
3. Constitutional Law. One does not have an unfettered right to travel by whatever 

means he or she chooses.  
4. Constitutional Law: Appeal and Error. Generally, the Nebraska Supreme Court 

will not consider a constitutional challenge in the absence of a specification of 

the constitutional provision which is claimed to be violated.
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Appeal from the District Court for Gage County: WILLIAM 
B. RisT, Judge. Affirmed.  

Laverne H. Meints, pro se.  

Robert M. Spire, Attorney General, and Jill Gradwohl, for 
appellee.  

BOSLAUGH, WHITE, HASTINGS, CAPORALE, SHANAHAN, and 
GRANT, JJ.  

PER CURIAM.  

Following a bench trial in the county court, 
defendant-appellant, Laverne H. Meints, was convicted of 
operating a motor vehicle without an operator's license, in 
violation of Neb. Rev. Stat. §§ 60-403 and 60-430 (Reissue 
1984) (case No. 85-208), and of failing to appear as commanded 
by a citation, in violation of Neb. Rev. Stat. § 29-426 (Reissue 
1985) (case No. 85-209). He was thereafter sentenced to pay a 
fine of $15 and costs on the license charge and to probation for 
1 year on the appearance charge. The convictions and sentences 
were affirmed by the district court. On appeal to this court 
Meints assigns as errors to the State (which we interpret to mean 
the courts below) (1) the failure "to properly apply its statute 
according to the rule of statutory construction, wherein a 
statute may only be applied to one class of persons," (2) the 
failure "to make a prima facie case because it failed to establish 
that Defendant-Appellant was a 'driver', which he was not then 
and is not now," (3) the damage to "the right of the 
Defendant-Appellant to liberty by interfering with his right to 
travel in his private means of conveyance," and (4) the failure to 
find that the "statute requiring licensing as a 'driver', was made 
void as unconstitutional, when Plaintiff-Appellee applied it 
against a native born sovereign travelling as a matter of right." 
We affirm.  

The only records with which we have been provided are the 
district court transcript of the pleadings, judicial entries, and 
appeal documents filed in that and the county court in each 
case.  

Those transcripts demonstrate that on May 7, 1984, Meints 
was issued a citation for operating a motor vehicle without an
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operator's license, -at which time he agreed to appear in the 
county court on June 5, 1984. He neither appeared on that date 
nor at either of the two subsequent hearings scheduled before 
the county court. He did appear at the fourth scheduled hearing 
and was thereupon arraigned on the license charge and on the 
charge of failing to appear in court on June 5, 1984.  

Thereafter, Meints appeared for the scheduled trial on each 
of the charges. At that time he filed in each case a "Notice and 
Demand to Dismiss for Lack of Jurisdiction," claiming that the 
court lacked jurisdiction over him because of his status as a 
sovereign. These pleadings were overruled, and Meints was 
granted a continuance of the trial date. Meints thereafter filed 
in each case a "Special Appearance Judicial Notice," which 
again challenged the jurisdiction of the court, on the grounds 
that not only was he a sovereign but was an "absolute natural 
person" as well. The county court overruled those pleadings, 
after which a trial was had.  

Meints' first assignment of error makes no legal sense 
whatsoever. To the extent his argument concerning it can be 
comprehended at all, it appears to claim that driving a motor 
vehicle is an activity which is not subject to regulation by 
requiring that a driver be licensed. Such a contention is without 
merit. See, State v. Michalski, 221 Neb. 380, 377 N.W.2d 510 
(1985); Bell v. Burson, 402 U.S. 535, 91 S. Ct. 1586, 29 L. Ed.  
2d 90 (1971).  

The second assignment of error brings into question the 
evidence concerning whether Meints was in fact driving when 
charged with driving without a license. We have recently 
reaffirmed that where a bill of exceptions is not filed in this 
court as required by Neb. Ct. R. of Prac. 5C(5) (rev. 1983), the 
judgment appealed from will be affirmed if the pleadings 
support the judgment. Pabst v. First American Distrib., Inc., 
222 Neb. 591, 386 N.W.2d 422 (1986). No bill of exceptions has 
been filed with this court. Each of the charges supports the 
judgment of conviction based thereon and the sentence 
imposed. Thus, Meints' second assignment of error must be 
rejected.  

The third assignment of error appears to claim that one has 
an unfettered right to travel by whatever means he or she
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chooses. Again, the assertion is legally incorrect. State v.  
Michalski, supra.  

The fourth and last assignment of error appears to make a 
vague claim that the statutes involved are somehow 
unconstitutional. Generally, this court will not consider a 
constitutional challenge in the absence of a specification of the 
constitutional provision which is claimed to be violated. State 
ex rel. Douglas v. Schroeder, 222 Neb. 473, 384 N.W.2d 626 
(1986); State v. Bryant, 94Neb. 754, 144 N.W. 804 (1913). Since 
Meints failed to specify what constitutional language he claims 
has been violated, we must reject his constitutional challenge.  

The judgments of the district court being correct, they are 
affirmed.  

AFFIRMED.  

KRIVOSHA, C.J., participating on briefs.  

REINHOLD KLUG ET AL., APPELLEES, v. HILDEGARDE ELIZABETH 
SHOVE SMITH ET AL., APPELLEES, ALICE MAE SHOVE HANSEN, 

APPELLANT.  

388 N.W.2d 515 

Filed June 20, 1986. No. 85-383.  

Appeal and Error. Both the rules of this court and prior case law require that each 
error relied upon for reversal be separately and concisely stated and discussed.  

Appeal from the District Court for Cedar County: ROBERT 
E. OTTE, Judge. Affirmed.  

Mark Behm, for appellant.  

No appearance for appellees.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

WHITE, J.  
This action involves the ownership of an 11-acre tract of real 

estate bordering the Missouri River in Cedar County,
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Nebraska. Defendant-appellant, Alice Mae Shove Hansen, 
originally filed a partition action in June 1984. Plaintiffs
appellees, Reinhold, Gerald, and Donald Klug, filed a separate 
quiet title action, naming Hansen and other interested parties as 
defendants. The Cedar County District Court found that the 
plaintiffs had sufficiently established adverse possession of the 
property as against their cotenants, Hansen and the others. The 
court quieted title in the Klugs, and Hansen appeals.  

In her appellate brief, Hansen fails to assign errors. We have 
frequently held that errors not properly assigned will not be 
considered. Both the rules of this court and prior case law 
require that each error relied upon for reversal be separately 
and concisely stated and discussed. Neb. Ct. R. of Prac. 9D(1)d 
(rev. 1983); Lincoln Co. Sheriff's Emp. Assn. v. Co. of 
Lincoln, 216 Neb. 274, 343 N.W.2d 735 (1984); State exrel. Hilt 
Truck Line v. Jensen, 218 Neb. 591, 357 N.W.2d 455 (1984).  

The judgment of the district court is affirmed.  
AFFIRMED.  

ELLIS D. BLACK, APPELLANT, v. JANET E. BLACK, APPELLEE.  
388 N.W.2d 815 

Filed June 20, 1986. No. 85-455.  

1. Divorce: Mental Health: Guardians Ad Litem. Neb. Rev. Stat. § 42-362 
(Reissue 1984) contemplates that the guardian ad litem or one charged with the 
support of a mentally ill spouse apply for a support order.  

2. Due Process: Notice. Constitutional due process requires notice which advises 
one of the matters to be considered and which is fair in view of the circumstances 
and conditions existent at the time.  

3. Divorce: Mental Health. Neb. Rev. Stat. § 42-362 (Reissue 1984) empowers the 
court to order the payment of such support and maintenance to a mentally ill 
spouse as it may deem necessary and proper, giving due consideration to the 
property and income of the parties.  

4. -:-. Reasonableness is the ultimate criterion to be applied in testing 

whether support and maintenance is to be awarded a mentally ill spouse under 

the provisions of Neb. Rev. Stat. § 42-362 (Reissue 1984) and, if so, the amount 
and duration thereof.
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5. Divorce: Mental Health: Appeal and Error. The support and maintenance to be 
awarded under Neb. Rev. Stat. § 42-362 (Reissue 1984) is a matter initially 
entrusted to the sound discretion of the trial judge, which award, on appeal to 
the Nebraska Supreme Court, is reviewed de novo on the record and affirmed in 
the absence of an abuse of that discretion.  

Appeal from the District Court for Lancaster County: 
JEFFRE CHEUVRONT, Judge. Affirmed as modified.  

Tom E Wilson, for appellant.  

Samuel G. Kaplan and, on brief, Karen B. Flowers of Bauer, 
Galter, Geier, Flowers & O'Brien, for appellee.  

Susan L. Knight of Johnston, Wherry & Knight, guardian ad 
litem.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

CAPORALE, J.  
The petitioner-appellant husband, Ellis D. Black, questions 

the monetary award made pursuant to the provisions of Neb.  
Rev. Stat. § 42-362 (Reissue 1984), in favor of the 
respondent-appellee wife, Janet E. Black, on the basis that she 
is mentally ill. The husband assigns as errors (1) the making of 
any type of monetary award to the wife pursuant to § 42-362, 
because there was no application for such as required by the 
statute, (2) the awarding of alimony to the wife pursuant to 
§ 42-362, as this statute does not provide for such, and (3) the 
awarding of alimony to the wife until either party dies or she 
remarries, as the evidence does not support such. We affirm as 
modified.  

The Blacks were married on December 16, 1956, and reared 
two children, each of whom had reached the age of majority by 
July 31, 1984, when the husband filed his petition to dissolve 
the marriage.  

The evidence reveals that the wife is a 50-year-old registered 
nurse who suffers from schizophrenia. A psychiatrist who said 
he had no reason to think the wife cannot take care of herself 
independently now and in the future nonetheless characterized 
her condition as "chronic . . . which will require treatment for 
the remainder of her life . . . ." He also stated that her ability to
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live independently rested on whether or not she was willing to 
continue her treatment as directed. "If she decides to 
discontinue it or change it, she is most likely to have another 
episode of either depression or manic disorder which will 
interfere with her ability to work." A nonphysician therapist 
stated that "it would be difficult to be optimistic about her 
ability to take care of herself independently" but that if she had 
employment where she could take sick leave for her psychotic 
episodes, participated in regular psychotherapy, and fully 
cooperated in her medication plan, the "possibilities would be 
fairly favorable . . . ." 

Although she worked full time at her profession from 1968 to 
1971 when her husband was a full-time college student, the 
illness did result in the wife's hospitalization at various times 
throughout the marriage because of her inability to care for 
herself. At the time of the trial, February 21, 1985, she was 
working in Arizona, where she had moved to be near her 
parents, as a full-time caretaker for a disabled person. She was 
earning $500 per month in addition to her room and board, the 
fair and reasonable value of which is not disclosed by the 
record. Her testimony revealed, however, that her illness had 
caused her to lose her employment "many times." 

Her expenses total approximately $1,200 per month, 
including $100 for education. Since she can no longer stand for 
a period of 8 hours at a time, she hopes to change her 
occupation to something that will enable her to sit most of the 
time.  

Until 1968 the husband worked as a self-employed farmer 
and for a well driller. He then started college and obtained a 
B.S. degree in 1971. At the time of the trial he was employed as 
an industrial arts teacher at a Lincoln high school and had 
accumulated 36 postgraduate credit hours. He earns 
approximately $23,000 per year as a teacher, and in the previous 
year had received approximately $3,200 in income from 
tax-free municipal bonds. He also had income from oil and gas 
royalties, which in 1983 totaled approximately $5,200. In 
addition, he received one-half the rent from inherited 
farmland, his share being approximately $1,150 per year, and 
received interest on investments from inherited funds totaling
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approximately $2,400 per year. His living expenses were 
estimated at approximately $800 per month.  

During the pendency of these proceedings, on September 13, 
1984, the wife moved for the appointment of a guardian ad 
litem under § 42-362, which provides: 

When the pleadings or evidence in any action pursuant 
to sections 42-347 to 42-379 indicate that either spouse is 
mentally ill, a guardian ad litem shall be appointed to 
represent his interests. Such guardian's fee, when allowed 
by the court, shall be taxed as costs, and shall be paid by 
the county if the parties are unable to do so. When a 
marriage is dissolved and the evidence indicates that either 
spouse is mentally ill, the court may, at the time of 
dissolving the marriage or at any time thereafter, make 
such order for the support and maintenance of such 
mentally ill person as it may deem necessary and proper, 
having due regard to the property and income of the 
parties, and the court may require the party ordered to 
provide support and maintenance to file a bond or 
otherwise give security for such support. Such an order for 
support may be entered upon the application of the 
guardian or guardian ad litem or of any person, county, 
municipality, or institution charged with the support of 
such mentally ill person. The order for support may, if 
necessary, be revised from time to time on like application.  

The trial court granted that motion and appointed a guardian 
ad litem on September 21, 1984. On April 17, 1985, the trial 
court entered its decree, which in relevant part provides: 

Petitioner shall pay to respondent alimony in the sum of 
Five Hundred Dollars ($500.00) per month beginning the 
1st day of May, 1985 and continuing on the 1st day of each 
month thereafter for a period of two years at which time 
the alimony shall be reduced to Four Hundred Dollars 
($400.00) per month payable on the 1st day of each month 
thereafter. This provision is made pursuant to Neb. Rev.  
Stat., Section 42-362 as the evidence indicates that the 
respondent is mentally ill. Alimony shall terminate upon 
the death of either party or the remarriage of the 
respondent.
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The husband first contends that the trial court was not 
empowered to make any monetary award to the wife under the 
language of § 42-362 because there had been no application 
therefor by the guardian ad litem.  

While we agree the language of § 42-362 contemplates that 
the guardian ad litem or one charged with the support of the 
mentally ill spouse apply for a support order, the husband's 
contention is nonetheless without merit.  

It is true that constitutional due process requires notice which 
advises one of the matters to be considered and which is fair in 
view of the circumstances and conditions existent at the time.  
Benton v. Board ofEd. of Sch. Dist. No. 17, 219 Neb. 134, 361 
N.W.2d 515 (1985); Stateexrel. Douglas v. Schroeder, 212 Neb.  
562, 324 N.W.2d 391 (1982). See, also, Tuch v. Tuch, 210 Neb.  
601, 316 N.W.2d 304 (1982).  

The facts in that connection are that the wife filed for the 
appointment of a guardian ad litem "pursuant to Neb. Rev.  
Stat. 42-362" and that the trial court made the appointment 5 
months prior to trial. Under those circumstances the husband 
had notice that the wife claimed to be mentally ill and sought to 
be supported by reason thereof. While it would have been better 
practice for the guardian ad litem to have filed an application, 
under the circumstances the husband did have notice of the 
issues involved, and the requirements of constitutional due 
process were met.  

As to the second assignment, it is of course true that § 42-362 
does not provide for the award of alimony in the sense 
contemplated by Neb. Rev. Stat. § 42-365 (Reissue 1984). It is 
clear from the trial court's language, however, that 
notwithstanding its use of the word "alimony," it in fact 
awarded the wife "support and maintenance" under the terms 
of § 42-362.  

This, then, brings us to the husband's third and final 
assignment which, since no alimony was awarded, we interpret 
to question the adequacy of the evidence to support the order 
that he pay § 42-362 support and maintenance.  

The husband first argues that § 42-362 contemplates only the 
payment of sums specifically attributable to a spouse's mental
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illness. The statute, however, contains no such language.  
Instead, it empowers the court to order the payment of such 
support and maintenance "as it may deem necessary and 
proper, having due regard to the property and income of the 
parties." To that extent § 42-362 parallels the alimony 
contemplated by § 42-365 but provides an additional specific 
ground to be considered, the mental illness of a spouse.  

We have held that in dealing with alimony awards under the 
provisions of § 42-365, reasonableness is the ultimate criterion 
against which to test the questions of whether alimony should 
be awarded and, if so, the amount and duration thereof.  
McCollister v. McCollister, 219 Neb. 711, 365 N.W.2d 825 
(1985). We now hold the same ultimate criterion is to be applied 
in testing whether support and maintenance is to be awarded a 
mentally ill spouse under the provisions of § 42-362 and, if so, 
the amount and duration thereof.  

The matter of alimony awarded under § 42-365 is a matter 
initially entrusted to the sound discretion of the trial judge, 
which award, on appeal to this court, is reviewed de novo on the 
record and affirmed in the absence of an abuse of the trial 
judge's discretion. Sullivan v. Sullivan, post p. 273, 388 N.W.2d 
516 (1986); Taylor v. Taylor, 222 Neb. 721, 386 N.W.2d 851 
(1986). We apply the same review to the award of support and 
maintenance under § 42-362.  

We can find no abuse of discretion in the trial judge's award.  
The evidence establishes that the wife's ability to support herself 
is limited by virtue of her mental illness; the husband has 
income above his needs in an amount which exceeds the support 
and maintenance awarded to the wife, while the wife has needs 
above her income which exceed the amount of support and 
maintenance awarded.  

It is true, as the husband points out, that allowances of 
alimony in the form of an annuity or requiring one to pay a 
fixed sum for an indefinite period of time are not favored. Cole 
v. Cole, 208 Neb. 562, 304 N.W.2d 398 (1981). As we have 
noted, however, although support and maintenance to a 
mentally ill spouse in some respects parallels alimony, the two 
are not the same in all respects. The condition which triggers the 
support and maintenance to be paid under § 42-362 is the
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mental illness; thus, the payment of such support and 
maintenance should continue so long as, and only so long as, 
the mental illness continues or she acquires another husband.  

Accordingly, we modify the decree of the trial court to 
provide that the support and maintenance to the wife shall 
continue only so long as her mental illness continues and she 
does not remarry.  

AFFIRMED AS MODIFIED.  

THE OMAHA NATIONAL BANK, A CORPORATION, APPELLANT, V.  

ROBERT M. SPIRE, ATTORNEY GENERAL OF THE STATE OF 

NEBRASKA, APPELLEE.  

389 N.W.2d 269 

Filed June 20, 1986. No. 85-471.  

I. Constitutional Law. The State of Nebraska does not derive any of its substantive 
powers from the Preamble to the Nebraska Constitution. The Preamble cannot 

exert any power to secure the declared objects of the Constitution unless, apart 
from the Preamble, such power can be found in, or can be properly implied 

from, some express delegation in the Constitution.  
2. Constitutional Law: Initiative and Referendum. Under the Nebraska 

Constitution, in an initiative proceeding, the labeling attached to a proposed 
enactment determines the nature of the proposed enactment.  

3. Constitutional Law. A proposed amendment to the Nebraska Constitution does 
not have to deal with fundamental rights or the organization of government, but 
may deal with any subject.  

4. Constitutional Law: Initiative and Referendum. Conflict with existing articles 
or sections of a constitution can afford no logical basis for invalidating an 
initiative amendment.  

5. -:-. The intent of the voters adopting an initiative amendment to the 

Nebraska Constitution must be determined from the words of the initiative 
amendment itself.  

6. Constitutional Law. Neb. Const. art. XII, § 8(1), does not conflict with 12 
U.S.C. § 29 (1982).  

7. Constitutional Law: Due Process: Equal Protection. Neb. Const. art. XII, 

§ 8(1), does not conflict with the due process or equal protection clauses of the 

14th amendment of the U.S. Constitution.  
8. Declaratory Judgments. The granting of declaratory relief is discretionary.  
9. Rules of the Supreme Court: Appeal and Error. This court reserves the right to
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note and correct plain error which appears on the face of the record in 
furtherance of the interests of substantial justice.  

Appeal from the District Court for Lancaster County: 
DONALD E. ENDACOTT, Judge. Affirmed as modified.  

James WR. Brown and Thomas R. Brown of Fitzgerald, 
Brown, Leahy, Strom, Schorr & Barmettler, for appellant.  

Robert M. Spire, Attorney General, and Bernard L.  
Packett, for appellee.  

Charles E. Wright and Kathleen A. Jaudzemis of Cline, 
Williams, Wright, Johnson & Oldfather, for amicus curiae First 
National Bank & Trust Company of Lincoln.  

Richard L. Berkheimer and Carmen K. Maurer of Knudsen, 
Berkheimer, Richardson & Endacott, for amicus curiae 
National Bank of Commerce Trust and Savings Association.  

Vard R. Johnson of Broom and Johnson, for amici curiae 
Hall et al.  

KRIVOSHA, C.J., BOSLAUGH, CAPORALE, SHANAHAN, and 
GRANT, JJ., and MCCOWN, J., Retired, and COLWELL, D.J., 
Retired.  

GRANT, J.  
This is a declaratory judgment action brought by the 

plaintiff-appellant, The Omaha National Bank, a corporation, 
against the defendant-appellee, Attorney General of the State 
of Nebraska. Omaha National alleged in its petition that it was 
a corporation organized under the laws of the United States (a 
national bank) and was authorized to, and did, carry on a 
banking business in the State of Nebraska, including owning 
title to real estate as a corporation. Omaha National further 
alleged that under provisions of the United States Code, it had 
authority to, and did, act as trustee, executor, administrator, 
and in other fiduciary capacities; that it has held, and will hold, 
farm and ranch lands in trust; and that it has been trustee under 
various wills and has been designated to take title to such lands 
to administer them.  

Omaha National further alleged that on November 2, 1982,
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the voters of the State of Nebraska adopted Initiative Petition 
300, which purports to amend article XII of the Nebraska 
Constitution by adding a new section, designated as § 8. As 
stated in the initiative petition, the enactment provided in part 
as follows: 

That Article XII of the Constitution of the State of 
Nebraska be amended by adding a new section numbered 
8 and subsections as numbered, notwithstanding any 
other provisions of this Constitution.  

Sec. 8(1) No corporation or syndicate shall acquire, or 
otherwise obtain an interest, whether legal, beneficial, or 
otherwise, in any title to real estate used for farming or 
ranching in this state, or engage in farming or ranching.  

The Secretary of State shall monitor corporate and 
syndicate agricultural land purchases and corporate and 
syndicate farming and ranching operations, and notify the 
Attorney General of any possible violations. If the 
Attorney General has reason to believe that a corporation 
or syndicate is violating this amendment, he or she shall 
commence an action in district court to enjoin any 
pending illegal land purchase, or livestock operation, or to 
force divestiture of land held in violation of this 
amendment.  

Omaha National alleged that "[i]f Initiative 300 is construed 
to apply to the acquisition and administration of farm and 
ranch lands by [Omaha National] for non-corporate and 
non-syndicate beneficiaries, it will greatly limit [Omaha 
National's] ability to carry on a trust business in the State of 
Nebraska." 

Omaha National further alleged that in the course of its 
business it will, in the future, acquire title to farm and ranch 
lands and will operate and manage such lands, and will lease or 
sell such lands without restriction as to whether the lessee or 
purchaser is a corporation. Omaha National then contends that 
insofar as Initiative 300 prohibits such activities, Initiative 300 
is void.  

The petition prayed that Initiative 300 be determined not to 
apply to Omaha National as a trustee holding farm and ranch
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land in trust, or as an owner of such lands, or that Initiative 300 
be determined to be void as violating certain provisions of the 
U.S. and Nebraska Constitutions.  

Defendant Attorney General filed his answer admitting the 
formal allegations of the petition, denying that Initiative 300 
was void for any reason, denying the other allegations, and 
alleging that 12 U.S.C. § 92a (1982) did not authorize the 
Comptroller of the Currency to authorize Omaha National to 
act as trustee or administrator (as alleged by Omaha National) 
when Omaha National was operating in contravention of state 
law. Defendant prayed that the court declare Omaha National 
to be a corporation subject to the provisions of Initiative 300.  

Each party moved for summary judgment. A single hearing 
was held on both motions. The evidence before the court 
consisted of facts properly pled and not denied, the parties' 
"Stipulation of Facts," and affidavits. The trial court 
determined there were no genuine issues as to any material facts 
necessary for the court's decision. After the hearing the court 
entered its order on the two motions, and on June 6, 1985, 
entered its judgment finding generally that Initiative 300 was a 
valid amendment to the Nebraska Constitution and dismissing 
Omaha National's declaratory judgment action, except that the 
court found that "the first sentence of subsection (K) of 
Initiative 300 conflicts with section 29 of the National Bank Act 
and is void under the supremacy clause of the United States 
Constitution . . . ." The court declined to determine that the 
5-year holding period of Initiative 300 conflicts with the 
National Bank Act. As to that issue, the court found there was 
not a justiciable controversy cognizable in a declaratory 
judgment action.  

Omaha National timely appealed, and in this court alleges 
that the trial court erred in the following specific respects: 

1. In not holding that Initiative 300 is statutory in nature and 
void because it conflicts with Neb. Const. art. I, §§ 1, 3, and 25.  

2. In holding that Initiative 300 prohibits Omaha National 
from holding farm and ranch lands in trust for noncorporate 
and nonsyndicate beneficiaries.  

3. In holding that the evidence was insufficient to show any 
conflict between the National Bank Act and those portions of
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Initiative 300 which purport to prohibit plaintiff from 

operating, leasing, or selling farm and ranch lands.  
4. In failing to hold that the provisions of Initiative 300 which 

purport to prohibit plaintiff from operating, leasing, or selling 

farm and ranch lands were in conflict with the National Bank 

Act and void.  
5. In holding that Initiative 300 does not conflict with the 

equal protection clause of the 14th amendment of the U.S.  
Constitution.  

6. In holding that a justiciable controversy was not presented 

with respect to the validity of the absolute 5-year limitation 

imposed by Initiative 300 on the holding of farm and ranch 

lands by a national bank.  
We modify the judgment of the trial court and, as modified, 

affirm.  
We begin our analysis by quoting the observation of the U.S.  

Supreme Court in New Orleans v. Dukes, 427 U.S. 297, 303, 96 
S. Ct. 2513, 49 L. Ed. 2d 511 (1976): "[T]he judiciary may not 

sit as a superlegislature to judge the wisdom or desirability of 

legislative policy determinations made in areas that neither 

affect fundamental rights nor proceed along suspect lines. . . ." 
Even more so, in a case involving the people's amendment to 

their Constitution, we make no attempt to judge the wisdom or 

the desirability in enacting such amendments. Our task, and the 

only task we undertake, is to determine whether any of Omaha 

National's assignments of error have legal merit.  
With regard to appellant's contentions, we are aided not only 

by the briefs of appellant and amici but by a law review article 

prepared by appellant's counsel. See Brown & Brown, 

Constitutionality of Nebraska's Initiative Measure Prohibiting 

Corporate Farming and Ranching, 17 Creighton L. Rev. 233 

(1984). In opposition thereto, we have available the defendant's 

brief, and those of certain amici who support the Attorney 

General's position in part, as well as a responding law review 

article. See Lake, Constitutionality of "Initiative 300": An 

Answer, 17 Creighton L. Rev. 261 (1984).  
We first discuss Omaha National's contention that Initiative 

300 is statutory in nature rather than an amendment to the 

Constitution of the State of Nebraska. The authority of the
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people of Nebraska to amend the Constitution of the State of 
Nebraska is set in article III, § 2, of that Constitution, which 
provides in part: 

The first power reserved by the people is the initiative 
whereby laws may be enacted and constitutional 
amendments adopted by the people independently of the 
Legislature. This power may be invoked by petition 
wherein the proposed measure shall be set forth at length.  
If the petition be for the enactment of a law, it shall be 
signed by seven per cent of the electors of the state and if 
the petition be for the amendment of the Constitution, the 
petition therefor shall be signed by ten per cent of such 
electors... . (Adopted, 1912. Amended, 1920.) 

Other provisions of article III, §§ 2 and 4, set out further 
procedural requirements that must be met before an enactment 
initiated by a petition becomes a part of the statutory law of 
Nebraska or a part of the Nebraska Constitution, as provided 
in article III, § 4. There is no allegation in this court that all 
requirements to enact Initiative 300 were not met, but only an 
attack on the effect of what was done by the electorate of 
Nebraska.  

The initiative petitions circulated and filed with the Secretary 
of State of the State of Nebraska stated in part: 

We, the undersigned legal voters of the State of 
Nebraska . . . respectfully demand that the following 
constitutional amendment shall be submitted to the voters 
of the State of Nebraska ....  

That Article XII of the Constitution of the State of 
Nebraska be amended by adding a new section numbered 
8 and sub-sections as numbered, notwithstanding any 
other provisions of this Constitution.  

The ballot submitted to the electorate afforded the voters the 
opportunity to vote "For" or "Against" in response to the 
question, "Shall a constitutional prohibition be created 
prohibiting ownership of Nebraska farm or ranch land by any 
corporation,- domestic or foreign, which is not a Nebraska 
family farm corporation . .. ?" The ballot also stated: 

"A vote FOR will create a constitutional prohibition against 
further purchase of Nebraska farm and ranch lands by any
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corporation or syndicate other than a Nebraska family farm 
corporation.  

"A vote AGAINST will reject such a constitutional 
restriction on ownership of Nebraska farm and ranch land." 

The parties stipulated, "On November 2, 1982, the voters of 
Nebraska passed Initiative Petition 300 . . . which states that it 
amends Article XII of the Nebraska Constitution. . . ." 

With that background Omaha National would have us 
determine that Initiative 300 is not a constitutional amendment 
but a statute passed by the initiative process. Omaha National 
contends that the Preamble to our Constitution controls and 
that all amendments to that Constitution must fully comply 
with the 31 words set out in that Preamble, or such enactments 
are statutes only and not constitutional amendments. The 
Preamble states: "We, the people, grateful to Almighty God for 
our freedom, do ordain and establish the following declaration 
of rights and frame of government, as the Constitution of the 
State of Nebraska." 

In support of this assignment of error-that Initiative 300 is 
a statute and not a constitutional amendment-Omaha 
National first contends that the Preamble to our Constitution is 
a part of that Constitution and that a proposed enactment must 
be one that relates directly to the purposes set out in the 
Preamble, or the enactment is a statute rather than a 
constitutional amendment. Omaha National reasons that if the 
proposed enactment is one which changes the "declaration of 
rights" or the "frame of government," as set out in the 
Nebraska Constitution Preamble, the enactment is an 
amendment; if not, it is a statute. Brief for Appellant at 14.  

There are at least two reasons we cannot adopt the position 
of Omaha National in this regard. First, the Preamble is riot a 
part of the Constitution, but only a general statement of 
purpose. With reference to the Preamble to the U.S.  
Constitution, the Supreme Court of the United States in 
Jacobson v. Massachusetts, 197 U.S. 11, 22, 25 S. Ct. 358, 49 L.  
Ed. 643 (1905), stated: 

We pass without extended discussion the suggestion 
that the particular section of the statute of Massachusetts 
now in question (§ 137, c. 75) is in derogation of rights
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secured by the Preamble of the Constitution of the United 
States. Although that Preamble indicates the general 
purposes for which the people ordained and established 
the Constitution, it has never been regarded as the source 
of any substantive power conferred on the Government of 
the United States or on any of its Departments. Such 
powers embrace only those expressly granted in the body 
of the Constitution and such as may be implied from those 
so granted. Although, therefore, one of the declared 
objects of the Constitution was to secure the blessings of 
liberty to all under the sovereign jurisdiction and 
authority of the United States, no power can be exerted to 
that end by the United States unless, apart from the 
Preamble, it be found in some express delegation of power 
or in some power to be properly implied therefrom. 1 
Story's Const. § 462.  

Similarly, we hold that the State of Nebraska does not derive 
any of its substantive powers from the Preamble to the 
Nebraska Constitution. The Preamble cannot exert any power 
to secure the declared objects of the Constitution unless, apart 
from the Preamble, such power can be found in, or can be 
properly implied from, some express delegation in the 
Constitution.  

Secondly, even if the Preamble were considered to be an 
operative part of our Constitution, it could be amended in any 
way that any other part of the Constitution may be amended.  
No part of the Constitution, including the Preamble, is 
inviolable. To hold to the contrary would give absolute finality 
to a portion. of the Constitution and would thwart the express 
will of the people when they retained the right to amend their 
Constitution. The people specifically reserved this right to 
themselves in §§ 2 and 4 of article III and in article XVI of the 
Nebraska Constitution.  

Even if, as we have held, the provisions set out in the 
Preamble do not control the determination as to whether 
Initiative 300 is an amendment or a statute, Omaha National's 
position remains-that Initiative 300 is a statute and not an 
amendment. That position is based on a three-step approach: 
(1) Labeling a legislative measure as a constitutional
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amendment does not make it so. (2) A constitutional 
amendment must deal with fundamental rights or the 
organization of government. (3) If an initiative measure is 
statutory in nature, it is, regardless of its label, void if it 
conflicts with constitutional provisions.  

Basic to a consideration of this contention is article III, § 2.  
The pertinent part of that article is set out above. The people of 
Nebraska have established a Constitution, and within that 
Constitution they have set forth a procedure which sets out 
methods in which they may amend that Constitution. The word 
"amendment," as defined in Black's Law Dictionary 74 (5th ed.  
1979), means: "To alter by modification, deletion, or 
addition." To the same effect, see Webster's Third New 
International Dictionary, Unabridged 68 (1981). For this court 
to hold that we must make an independent judgment as to 
whether an enactment is an amendment or a statute before it 
may be considered as an amendment to the people's 
Constitution would be to give the judicial branch of our 
government an effective veto over the rights the people have 
reserved to themselves to change. their Constitution.  

We can put it no clearer than did the trial court in its 
memorandum: 

The ultimate source of power in any democratic form of 
government is the people. Our Nebraska Constitution is a 
document belonging to the people. Subject only to the 
supremacy clause of the United States Constitution, the 
people may put in their document what they will. Even to 
the shock and dismay of constitutional theoreticians, the 
people may add provisions dealing with "non
fundamental" rights, as well as provisions bearing the 
most tenuous of relationships to the notion of what 
constitutes the basic framework of government. The 
people may add provisions which legal scholars might 
decry as legislative or statutory in nature. But the people 
may do it nonetheless.  

We hold that the deciding factor in determining whether a 
proposed initiative enactment is an amendment or a statute is 
the manner in which the proposal is denominated in the 
initiative petition submitted to the voters; provided, of course,
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that the provisions of the remainder of article III, § 2, of our 
Constitution are complied with. In part, that section provides: 
"If the [initiative] petition be for the enactment of a law, it shall 
be signed by seven per cent of the electors of the state and if the 
petition be for the amendment of the Constitution, the petition 
therefor shall be signed by ten per cent of such electors." 

Voters are involved in an initiative proceeding at two separate 
and distinct times. First, a petition must be signed by electors 
equal in number to at least 7 percent or 10 percent of "[tlhe 
whole number of votes cast for Governor at the general election 
next preceding the filing of an initiative or referendum petition.  
. . ." Neb. Const. art. III, § 4. The signers of an initiative 
petition are stating that they desire to submit a specific 
proposed enactment to the voters. By signing the petition, those 
signers have stated the form of the proposed enactment.  

The issue stated on the initiative petition, therefore, sets out 
the issue which the signers of that petition desire to submit to 
the electorate. If an initiative petition states that the signers wish 
to submit an amendment to the Constitution to the voters, the 
persons who sign such a petition want an amendment voted on.  
If such a petition were to obtain the number of signatures equal 
to 7 percent of the electors of those who voted in the most recent 
election for the office of Governor, but not 10 percent of such 
electors, the petition could not then be submitted to the voters 
of the state as a proposed law. The petition signers have stated 
that each desires an amendment, not a law, to be voted on.  

Similarly, if an initiative petition sets out that the signers 
want a proposed law submitted to the electorate, the mere fact 
that the petition contains a number of signatures equaling 10 
percent or more of the appropriate number of electors could 
not mean that the petition could be voted on as an amendment.  
Each of the signers has stated that that voter wants to have a law 
voted on-not a constitutional amendment. To hold otherwise 
would mean that numbers control, and not the specific 
intention of people signing a petition.  

The differences between a law enacted by the initiative 
procedure and an amendment are obvious and great. While a 
law enacted by the initiative process may not be vetoed by the 
Governor of the state (article III, § 4), any law may later be
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repealed by the Legislature. An amendment to the 
Constitution, on the other hand, may not be repealed by the 
Legislature, but only by the people in a subsequent amendment 
to the Constitution.  

In response to appellant's approach, we hold that under the 
Nebraska Constitution, in an initiative proceeding, the labeling 
attached to a proposed enactment determines the nature of the 
proposed enactment. Otherwise, neither the signers of initiative 
petitions nor the voters at an election will ever know what they 
are signing or voting for. There are voters who would not sign a 
petition for, nor vote for, a constitutional amendment, while 
they would so sign and vote for an initiative statute, and vice 
versa.  

It then follows that a proposed amendment to our 
Constitution does not have to deal with fundamental rights or 
the organization of government, but may deal with any subject.  

Such an approach not only leaves the people of this state in 
charge of their Constitution, as a matter of logic, but follows 
the stated conclusions of this court and accords completely with 
past actions of Nebraska voters. In In re SenateFile31, 25 Neb.  
864, 41 N.W. 981 (1889), we held that a proposed amendment to 
our Constitution could be submitted to the electorate. The 
proposed amendment provided that "the manufacture, sale, 
and keeping for sale of intoxicating liquors as a beverage in this 
state shall be licensed and regulated by law." Id. at 869-70, 41 
N.W. at 982. A licensing provision could hardly be considered 
as affecting a "declaration of rights" or "frame of 
government," and yet this proposed enactment was held to be 
proper to submit, as an amendment, to the people for their 
vote.  

Similarly, in 1934 an amendment was submitted to the 
people, and adopted as article III, § 24, of the Nebraska 
Constitution, authorizing parimutuel wagering on horseraces.  
In 1958 the voters again amended the same article to permit 
bingo games. In short, the people of the State of Nebraska have 
amended their Constitution in many ways that disinterested 
observers might well conclude were theoretically legislative in 
nature.  

In so holding that the people of Nebraska may amend their
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Constitution in any way they see fit (so long as the amendment 
does not violate the Constitution of the United States or 
conflict with federal statutes or treaties), we find ourselves in 
agreement with the holding of the Supreme Court of the United 
States in construing amendments of the U.S. Constitution. In 
National Prohibition Cases, 253 U.S. 350, 386, 40 S. Ct. 486,64 
L. Ed. 946 (1920), the Court held, in the face of contentions 
that the 18th amendment to the Constitution of the United 
States was really only an exercise of ordinary legislative power: 

4. The prohibition of the manufacture, sale, 
transportation, importation and exportation of 
intoxicating liquids for beverage purposes, as embodied in 
the Eighteenth Amendment, is within the power to amend 
reserved by Article V of the Constitution.  

5. That Amendment, by lawful proposal and 
ratification, has become a part of the Constitution, and 
must be respected and given effect the same as other 
provisions of that instrument.  

Article V of the U.S. Constitution places only two 
restrictions on the right to amend that Constitution: 

Provided that no Amendment which may be made prior to 
the Year One thousand eight hundred and eight shall in 
any Manner affect the first and fourth Clauses in the 
Ninth Section of the first Article; and that no State, 
without its Consent, shall be deprived of its equal Suffrage 
in the Senate.  

The 18th amendment of the U.S. Constitution did not 
conflict with the express conditions of the amending process, 
and the amendment was determined to be part of the 
Constitution, although legislative in nature.  

In Ex Parte Marsh v. Bartlett, 343 Mo. 526, 121 S.W.2d 737 
(1938), the Missouri Supreme Court upheld an amendment 
legislative in nature. The amendment provided generally for the 
repeal of existing fishing statutes and established a 
"Conservation Commission." The court held that the people 
had delegated to the Missouri General Assembly the authority 
to legislate, "subject to the referendum clause, and to propose 
constitutional amendments by enactment of joint and 
concurrent resolutions;" and that the people had reserved " 'to
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themselves power to propose laws and amendments to the 
Constitution and to enact or reject the same at the polls, 
independently of the legislative assembly. . . .' " 343 Mo. at 537, 
121 S.W.2d at 742. We note also that a contention was made in 
that case that the amendment was submitted in such a fashion 
that the voters did not know whether they were voting on a law 
or an amendment, a concern not present in the instant case, 
since Initiative 300 was clearly labeled an amendment.  

Omaha National contends that earlier Missouri cases have 
adopted the position first set forth in State ex rel. Halliburton 
v. Roach, 230 Mo. 408, 438-39, 130 S.W 689, 696 (1910), that 
"the petitioners [for an initiative amendment to the Missouri 
Constitution] have no right to undertake to put in the 
Constitution, which is regarded as the organic and permanent 
law of the State, mere legislative acts providing for the exercise 
of certain powers." 

Omaha National's reliance on Halliburton was shown to be 
misplaced when in Union Elec. Co. v. Kirkpatrick, 678 S.W.2d 
402, 404-05 (Mo. 1984), the Missouri Supreme Court stated: 

This holding in Halliburton, however, is no longer good 
law. . . . The 1945 Constitution resolved the Halliburton 
problem by discouraging use of the initiative for 
constitutional amendments while encouraging use of the 
process for statutes. "[T]he entire theory of the 
Committee in drafting this section 58 [now Sec. 50, Art.  
III] was to try to make it necessary for those people who 

want to write legislative matters into the constitution to so 
announce it by placing an enacting clause that says we are 
trying to write this matter into the constitution, . . ." and 
getting the additional signatures on the proposed 
constitutional amendment.  

Legislative matters may now be enacted as amendments to 
the Missouri Constitution subject only to the provision that the 
initiative show, on its face, that it proposes an amendment to 
the Constitution. This conclusion squares entirely with our 
holding herein.  

More importantly, we cannot undertake an analysis of the 
nature of the power reserved in the Constitution of a sister state 
to amend that Constitution. Such an undertaking is precisely
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within the authority of that state's court of last review to 
determine. Moreover, we note that the Supreme Court of 
Missouri, in Buchanan v. Kirkpatrick, 615 S.W.2d 6 (Mo.  
1981), had already rejected the argument that legislative 
matters cannot become a part of the Missouri Constitution and 
held that the fact an amendment is legislative in character does 
not invalidate an amendment and that the question of how far a 
constitutional amendment can go into the particulars of 
government is one of policy only.  

Insofar as the Missouri cases place weight on the fact that 
one of the factors determining whether an enactment is an 
amendment or a statute is the question of whether the 
enactment is temporary in nature, we note that Md. Const. art.  
XIV, § IA, specifically provides for constitutional amendments 
"that are of limited duration" and must "state the date upon 
which or the circumstances under which those provisions shall 
expire." It is clear that not all states agree with Omaha 
National's statement that "[t]he very purpose of a constitution 
is to set out the basic general principles against which all 
legislative, executive and judicial action must be measured." 
Brief for Appellant at 22.  

The position we take herein has been adopted by the 
Supreme Court of Michigan in City of Jackson v. Com'r of 
Revenue, 316 Mich. 694, 26 N.W.2d 569 (1947), and by the 
Supreme Court of Oklahoma in In re Initiative Petition 
Number 259, etc., 316 P.2d 139 (Okla. 1957).  

Since we have determined that Initiative 300 was adopted as 
an amendment and not a statute, we need not consider whether 
Initiative 300, if a statute, is in violation of our Constitution.  

If it then be contended that even if Initiative 300 is an 
amendment to our Constitution, it conflicts with that same 
Constitution, we find that position without merit. We agree 
with the Massachusetts Supreme Judicial Court, which stated 
in a footnote simply that "[iut is difficult to comprehend how 
the proposed constitutional amendment can be 'uncon
stitutional' under our Constitution." Answer of the Justices, 
375 Mass. 847, 849 n.2, 377 N.E.2d 915, 916 n.2 (1978).  

Similarly, in Floridians Against Casino Takeover v. Let's
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Help, 363 So. 2d 337, 341-42 (Fla. 1978), the Supreme Court of 
Florida stated: 

"[C]onflict" with existing articles or sections of the 
Constitution can afford no logical basis for invalidating 
an initiative proposal. Such an assertion ignores 
established patterns of constitutional construction. When 
a newly adopted amendment does conflict with 
preexisting constitutional provisions, the new amendment 
necessarily supersedes the previous provisions. Otherwise, 
an amendment could no longer alter existing 
constitutional provisions and the amendment process 
might, in every case, be frustrated by the judicial 
determination that a given proposal conflicts with other 
provisions.  

It would completely subvert our role as one, of the three 
branches of government established by the people in the 
Constitution to expand our jurisdiction to tell the voters of this 
state that although the Constitution states that the people have 
reserved the power to amend that Constitution, they may only 
amend it in ways that we determine are fundamental or have 
something to do with our "organic" law. Omaha National's 
first assignment is without merit. We affirm the holding of the 
trial court that Initiative 300 is an amendment of the 
Constitution of Nebraska.  

We note that in article XII, § 8, of the Nebraska 
Constitution, as printed in volume 2 of the Revised Statutes of 
Nebraska (Reissue 1985), and in the "Constitution of the State 
of Nebraska," as edited and distributed by the Secretary of 
State of the State of Nebraska, the first introductory 
passage-"That Article XII of the Constitution of the State of 
Nebraska be amended by adding a new section numbered 8 and 
subsections as numbered, notwithstanding any other provisions 
of this Constitution"-has been omitted. The additional words 
to article XII, § 8, should be added to the printed Constitution.  
Those words are an integral part of the amendment as adopted.  

Omaha National contends in its second assignment of error 
that while the terms of Initiative 300 (whether the enactment be 
considered a statute or a constitutional amendment) might 
purport to prohibit corporations from owning farm and ranch
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lands, Initiative 300 was not intended to, and did not, prohibit 
national banks from holding farmlands in trust for individual 
beneficiaries. Since we have determined that Initiative 300 is a 
constitutional amendment rather than a statute, Omaha 
National's contention will be considered in that light only.  

The part of Initiative 300 relevant to this assignment of error 
states in article XII, § 8(1): 

No corporation . .. shall acquire, or otherwise obtain an 
interest, whether legal, beneficial, or otherwise, in any 
title to real estate used for farming or ranching in this 
state, or engage in farming or ranching.  

Corporation shall mean any corporation organized 
under the laws of any state of the United States or any 
country or any partnership of which such corporation is a 
partner.  

Omaha National's position is that this language along with 
"other provisions of the enactment and the other documents 
that were a part of the initiative process show an intent to 
prohibit an ownership interest and not to regulate the trust 
business of a national bank." Brief for Appellant at 10. We do 
not agree.  

We must first address the issue of how this court should 
approach the issue of determining the intent of the voters when 
they adopted Initiative 300. The fact that an initiative petition 
was voted on controls the determination of this issue.  

We have often held that the intent of the Legislature may be 
considered when this court is determining the meaning or effect 
of a statute. In re Boundaries of McCook PR Dist., 217 Neb.  
11, 347 N.W.2d 554 (1984).  

Further, we have stated, "In construing provisions of a 
constitution, courts may examine debates and proceedings of a 
constitutional convention to determine the framers' intended 
meaning of words, phrases, or clauses of a constitution." 
Jaksha v. State, 222 Neb. 690, 693, 385 N.W.2d 922,924 (1986).  
See, also, Elmen v. State Board of Equalization and 
Assessment, 120 Neb. 141, 231 N.W. 772 (1930).  

With regard to an initiative enactment, however, a different 
rule must apply. There is no meaningful way to determine the 
intent which motivates voters to sign a petition for the
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submission of an enactment, nor is there any real way to 
determine the intent of those voters who vote for the adoption 
of an enactment. The motivations and mental processes of the 
voter in Verdigre or the elector in Elkhorn cannot be 
determined-except from the words of the enactment itself.  
Beyond that, all that can be known by this court is that the 
voters have been subjected to tornadolike winds in voting on 
this highly political question. We hold that the intent of the 
voters adopting an initiative amendment to the Nebraska 
Constitution must be determined from the words of the 
initiative amendment itself.  

What we do know, and may use in our interpretations of a 
part of our Constitution, are the historical or operative facts in 
connection with the adoption of a constitutional amendment.  
As stated in State ex rel. State Railway Commission v. Ramsey, 
151 Neb. 333, 341, 37 N.W.2d 502, 507 (1949), "It is permissible 
to consider the facts of history in determining the meaning of 
language of the Constitution." 

In considering Omaha National's contentions in this regard, 
we must consider the words of the initiative petition, as the 
initiative petition signers submitted those words to the voters 
for enactment, and the words actually voted on and adopted by 
the voters. Any other approach would only be a selective 
choice, made by a reviewing court, of diametrically opposed 
allegations made by those favoring or opposing the enactment.  
The intent with which a statute is adopted by a small number of 
legislators, or even the intent with which a larger group in a 
constitutional convention adopts a Constitution, or a part 
thereof, may be divined from examination of the proceedings 
of such groups, but it is impossible to divine the intent of 
myriad voters who adopt a constitutional amendment.  

We turn, then, to the words of the enactment itself. Initiative 
300 states, "No corporation . . . shall acquire, or otherwise 
obtain an interest, whether legal, beneficial, or otherwise, in 
any title to real estate used for farming or ranching in this state .  
. . ." It is not possible to conceive of stated words with much 
broader meaning.  

The voters have placed in their Constitution words which 
forbid a corporation to obtain, in any way, any kind of interest
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("legal, beneficial, or otherwise") in certain real estate. It is 
clear that any interest obtained by a corporation must be 
something. Initiative 300 forbids corporations to obtain any 
interest in the described sort of real estate, and specifically 
forbids Omaha National from obtaining an interest in such 
land as trustee. There is no point in setting out a scholarly 
distinction between the interests represented by legal and 
equitable titles, because the acquisition of either, in certain real 
estate, is forbidden by Initiative 300.  

Insofar as Omaha National attacks the applicability of 
Initiative 300 to it as a trustee, we note the provisions of 12 
U.S.C. § 92a(a). That statute sets out the authorization 
permitting Omaha National, as a national bank, to act as a 
trustee, and provides in part: 

The Comptroller of the Currency shall be authorized 
and empowered to grant by special permit to national 
banks applying therefor, when not in contravention of 
State or local law, the right to act as trustee, executor, 
administrator, registrar of stocks and bonds, guardian of 
estates, assignee, receiver, committee of estates of 
lunatics, or in any other fiduciary capacity in which State 
banks, trust companies, or other corporations which 
come into competition with national banks are permitted 
to act under the laws of the State in which the national 
bank is located.  

(Emphasis supplied.) 
The Congress of the United States has clearly recognized the 

applicability of state law to national banks operating under the 
right to act as trustee.  

Omaha National's second assignment of error is without 
merit.  

Omaha National's third and fourth assignments of error may 
be considered together, since both concern the relationship 
between Initiative 300 and the National Bank Act. Omaha 
National's position is that Initiative 300 conflicts with the 
National Bank Act and is therefore void. We do not agree.  

The part of the National Bank Act relied on by Omaha 
National is set out in 12 U.S.C. § 29 (1982) and provides: 

A national banking association may purchase, hold,
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and convey real estate for the following purposes, and for 
no others: 

First. Such as shall be necessary for its accommodation 
in the transaction of its business.  

Second. Such as shall be mortgaged to it in good faith 
by way of security for debts previously contracted.  

Third. Such as shall be conveyed to it in satisfaction of 
debts previously contracted in the course of its dealings.  

Fourth. Such as it shall purchase at sales under 
judgments, decrees, or mortgages held by the association, 
or shall purchase to secure debts due to it.  

But no such association shall hold the possession of any 
real estate under mortgage, or the title and possession of 
any real estate purchased to secure any debts due to it, for 
a longer period than five years except as otherwise 
provided in this section.  

For real estate in the possession of a national banking 
association upon application by the association, the 
Comptroller of the Currency may approve the possession 
of any such real estate by such association for a period 
longer than five years ....  

The point raised by Omaha National has been before the 
courts on many occasions. All parties recognize the underlying 
law that the statutes or constitutions of a state may not be in 
violation of the U.S. Constitution or U.S. statutes enacted 
pursuant to that Constitution. The application of that principle 
to the relation of national banks with state law has been the 
subject of much litigation.  

What is now called the National Bank Act was first proposed 
by the Congress of the United States in 1864. In 1869, in the case 
of National Bank v. Commonwealth, 76 U.S. (9 Wall.) 353, 19 
L. Ed. 701 (1869), the Supreme Court of the United States 
considered the application of state laws to a national bank. The 
Court held that a Kentucky law requiring national banks to pay 
a state tax on shares of their stock was valid. In so holding, the 
Court stated at 361-62: 

[I]t certainly cannot be maintained that banks or other 
corporations or instrumentalities of the government are to 
be wholly withdrawn from the operation of State
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legislation. . . . [T]he agencies of the Federal government 
are only exempted from State legislation, so far as that 
legislation may interfere with, or impair their efficiency in 
performing the functions by which they are designed to 
serve that government.  

In 1896, in McClellan v. Chipman, 164 U.S. 347, 356-57, 17 
S. Ct. 85, 41 L. Ed. 461 (1896), the U.S. Supreme Court stated: 

Two propositions have been long since settled by the 
decisions of this court: 

First. National banks "are subject to the laws of the 
State, and are governed in their daily course of business 
far more by the laws of the State than of the nation. All 
their contracts are governed and construed by state laws.  
Their acquisition and transfer of property, their right to 
collect their debts, and their liability to be sued for debts, 
are all based on state law. It is only when the state law 
incapacitates the banks from discharging their duties to 
the government that it becomes unconstitutional." 
National Bank v. Commonwealth, 9 Wall. 362.  

The second proposition was that national banks are 
instrumentalities of the federal government, created for a 
public purpose, and are subject to the paramount authority of 
the federal government.  

The McClellan Court, in order to forbid preferences between 
creditors, affirmed the Massachusetts Supreme Judicial Court 
which had held that national banks (which were authorized by 
federal law to take real estate for certain purposes) were subject 
to the Massachusetts law which forbade a transfer of property 
in case of insolvency. The U.S. Supreme Court then set out a 
position which was later described as "The Policy of 
Competitive Equality." The Court stated at 358: 

No function of such banks is destroyed or hampered by 
allowing the banks to exercise the power to take real 
estate, provided only they do so under the same conditions 
and restrictions to which all the other citizens of the State 
are subjected, one of which limitations arises from the 
provisions of the state law which in case of insolvency 
seeks to forbid preferences between creditors.  

It was after the 1933 and 1935 amendments to the National
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Bank Act in which 12 U.S.C. § 36(c)(1) and (2) (1982) were 
adopted that the Supreme Court used the phrase "The Policy of 
Competitive Equality." In First Nat. Bank v. Walker Bank, 385 
U.S. 252, 261, 87 S. Ct. 492, 17 L. Ed. 2d 343 (1966), the Court 
stated: 

The Policy of Competitive Equality 
It appears clear from this resume of the legislative 

history of § 36(c)(1) and (2) that Congress intended to 
place national and state banks on a basis of "competitive 
equality" insofar as branch banking was concerned....  
To us it appears beyond question that the Congress was 
continuing its policy of equalization first adopted in the 
National Bank Act of 1864.  

In Walker Bank the Supreme Court affirmed the validity of a 
Utah statute regulating the location of branches of national 
banks operating in Utah.  

In First National Bank v. Dickinson, 396 U.S. 122, 131, 90 S.  
Ct. 337, 24 L. Ed. 2d 312 (1969), the Supreme Court set out a 
brief background to the National Bank Act when it stated: 

At the outset we note that, while Congress has absolute 
authority over national banks, the federal statute has 
incorporated by reference the limitations which state law 
places on branch banking activities by state banks.  
Congress has deliberately settled upon a policy intended to 
foster "competitive equality." Walker Bank, 385 U.S., at 
261. State law has been utilized by Congress to provide 
certain guidelines to implement its legislative policy.  

We need not review the legislative history of the 
McFadden Act and prior national bank legislation as it 
relates to this problem; that task was performed by Mr.  
Justice Clark in Walker Bank, supra, where a unanimous 
Court noted that the McFadden Act was a response to the 
competitive tensions inherent in a dual banking structure 
where state and national banks coexist in the same area.  
That Act reflects the congressional concern that neither 
system have advantages over the other in the use of branch 
banking.  

The thrust of the National Bank Act is to preserve equality of 
banking opportunity. Initiative 300 applies in an identical
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manner to both state banks and national banks. Insofar as it 
affects national banks, Initiative 300 does not in any way affect 
the competitive balance the Congress of the United States 
attempts to maintain between state banks and national banks.  
To apply the provisions of Initiative 300 to state banks and not 
to national banks would obviously give an advantage to the 
national banks and thus tip the scales in favor of the national 
bank. Such a result would be contrary to the congressional 
concern expressed in First National Bank v. Dickinson, supra, 
that neither system have an advantage.  

We hold that Initiative 300 is not invalid in its application to 
national banks and the rights such banks enjoy by reason of 
their federal origins. Article XII, § 8(1), of the Nebraska 
Constitution does not conflict with 12 U.S.C. § 29.  

Omaha National's fifth assignment of error contends that 
the trial court erred in holding that Initiative 300 does not 
conflict with the equal protection clause of the 14th amendment 
of the U.S. Constitution. Omaha National forthrightly states in 
its brief that while it believes that Initiative 300 conflicts with 
the U.S. Constitution in that respect, it recognizes that 

the present United States Supreme Court has in effect said 
that in economic matters it does not wish to be bothered by 
equal protection and due process claims and that parties 
should look for relief to the corresponding equal rights 
and due process provisions of their state constitutions.  

Brief for Appellant at 31.  
We agree with that statement. In New Orleans v. Dukes, 427 

U.S. 297, 303, 96 S. Ct. 2513, 49 L. Ed. 2d 511 (1976), the U.S.  
Supreme Court stated: 

When local economic regulation is challenged solely as 
violating the Equal Protection Clause, this Court 
consistently defers to legislative determinations as to the 
desirability of particular statutory discriminations. See, e.  
g., Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S.  
356 (1973). Unless a classification trammels fundamental 
personal rights or is drawn upon inherently suspect 
distinctions such as race, religion, or alienage, our 
decisions presume the constitutionality of the statutory 
discriminations and require only that the classification
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challenged be rationally related to a legitimate state 
interest.  

In the instant case involving an amendment to the Nebraska 
Constitution, it would appear that the U.S. Supreme Court 
would even more readily defer to the state constitutional 
determination as to the desirability of particular constitutional 
discriminations.  

Involved, of course, is the discrimination between those who 

may own certain real estate. Corporations have been held to be 
persons, and the voters of Nebraska have decided that 
corporations should be treated differently than other persons 
and not be entitled to own certain real estate in Nebraska.  

As far as the determination that Initiative 300 concerns a 
"legitimate state interest," in 1984 the U.S. Supreme Court in 

Hawaii Housing Authority v. Midkiff, 467 U.S. 229, 241-42 
n.5, 104 S. Ct. 2321, 81 L. Ed. 2d 186 (1984), stated: 

After the American Revolution, the colonists in several 
States took steps to eradicate the feudal incidents with 
which large proprietors had encumbered land in the 

Colonies. See, e. g., Act of May 1779, 10 Henning's 
Statutes At Large 64, ch. 13, § 6 (1822) (Virginia statute); 
Divesting Act of 1779, 1775-1781 Pa. Acts 258, ch. 139 
(1782) (Pennsylvania statute). Courts have never doubted 

that such statutes served a public purpose. See, e. g., 
Wilson v. Iseminger, 185 U.S. 55, 60-61 (1902); Stewart v.  

Gorter, 70 Md. 242, 244-245, 16 A. 644, 645 (1889).  
(Emphasis supplied.) 

Even more directly in point, the U.S. Supreme Court 

considered a North Dakota initiative measure, enacted as 

adopted in 1932, entitled "An Act prohibiting corporation 
farming and relating to corporations acquiring and holding real 
estate not necessary in the operation of their business." The 
North Dakota Supreme Court fully considered the act in 
Asbury Hospital v. Cass County, 72 N.D. 359, 7 N.W2d 438 

(1943), appeal after remand 73 N.D. 469, 16 N.W2d 523 
(1944), and held the act valid and that it did not "deny any right 

guaranteed to it [the Asbury Hospital] by the several provisions 
of the Constitution of the United States and the Constitution of 
the State of North Dakota. . . ." 73 N.D. at 473, 16 N.W.2d at
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525.  
The Supreme Court of the United States affirmed the North 

Dakota Supreme Court in Asbury Hospital v. Cass, 326 U.S.  
207, 214, 66 S. Ct. 61, 90 L. Ed. 6 (1945), and stated: 

We cannot say that there are no differences between 
corporations generally and those falling into the excepted 
classes which may appropriately receive recognition in the 
legislative application of a state policy against the 
concentration offarming lands in corporate ownership.  

(Emphasis supplied.) 
We hold that article XII, § 8(1), of the Nebraska 

Constitution does not conflict with the due process or equal 
protection clause of the 14th amendment of the U.S.  
Constitution.  

With regard to Omaha National's last assignment of error
that the trial court erred in holding that a justiciable 
controversy was not presented with respect to the validity of the 
5-year limitation imposed by Initiative 300 on the holding of 
farm and ranch lands by a national bank-a confusing 
situation confronts this court.  

First of all, we note that Omaha National's contention is 
stated too broadly. Initiative 300 does not purport to divest 
Omaha National of any farm or ranch land it owned at the time 
of the enactment of Initiative 300. The initiative provided, as 
stated in Neb. Const. art. XII, § 8(1): 

These restrictions shall not apply to: 
(D) Agricultural land, which, as of the effective date of 

this Act, is being farmed or ranched, or which is owned or 
leased, or in which there is a legal or beneficial interest in 
title directly or indirectly owned, acquired, or obtained by 
a corporation or syndicate, so long as such land or-other 
interest in title shall be held in continuous ownership or 
under continuous lease by the same such corporation or 
syndicate . . . .  

Initiative 300 did apply restrictions to the purchase of, or 
holding title to, farm and ranch lands after the enactment 
became effective, but provided for certain exemptions. Only 
two exemptions included a provision that farm and ranch lands 
acquired under certain conditions could be held for a maximum
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of 5 years-subsections (J) and (K) of article XII, § 8(1). Those 
subsections provide: 

These restrictions shall not apply to: 
(J) Agricultural land acquired or leased by a 

corporation or syndicate for immediate or potential use 
for nonfarming or nonranching purposes. A corporation 
or syndicate may hold such agricultural land in such 
acreage as may be necessary to its nonfarm or nonranch 
business operation, but pending the development of such 
agricultural land for nonfarm or nonranch purposes, not 
to exceed a period of five years ....  

These restrictions shall not apply to: 
(K) Agricultural lands or livestock acquired by a 

corporation or syndicate by process of law in the 
collection of debts, or by any procedures for the 
enforcement of a lien, encumbrance, or claim thereon, 
whether created by mortgage or otherwise. Any lands so 

acquired shall be disposed of within a period of five years.  

We hold that the trial court was correct in declining to decide 
Omaha National's underlying position as set out in this court in 
Omaha National's last assignment of error. That position is not 
expressly set out in the petition in this case, but, if broadly 
construed, the petition may be said to contend that the 5-year 
limitation on acquisitions conflicts with 12 U.S.C. § 29.  
Section 29 also contains a 5-year limitation on certain real estate 
holdings of a national bank, but provides an additional 5-year 
period which the U.S. Comptroller of the Currency may grant 
under certain conditions.  

Both Initiative 300 and 12 U.S.C. § 29 place an initial limit of 
5 years as the limit of time a national bank (in the case of 12 
U.S.C. § 29) or any corporation (as provided in Initiative 300) 
may hold lands acquired in certain ways. It is then provided in 
12 U.S.C. § 29 that an extension of this period-up to 5 
years-may be granted on certain conditions.  

Initiative 300, by its terms, operates to give a corporation at 
least an additional 2 years, when it provides as follows: 

If the Attorney General has reason to believe that a 
corporation or syndicate is violating this amendment, he
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or she shall commence an action in district court to enjoin 
any pending illegal land purchase, or livestock operation, 
or to force divestiture of land held in violation of this 
amendment. The court shall order any land held in 
violation of this amendment to be divested within two 
years. If land so ordered by the court has not been divested 
within two years, the court shall declare the land escheated 
to the State of Nebraska.  

It is clear that at this time Omaha National does not present 
sufficient facts to raise the issue Which it attempts to present.  
Initiative 300 became effective on November 29, 1982. Omaha 
National has not been in a position to ask the Comptroller of 
the Currency for additional time to hold lands under these 
particular types of acquisition. There has not been time for the 
Attorney General to institute an action for divestiture, and that 
action would have to culminate in a court order. The question 
presented is too theoretical to determine in a declaratory 
judgment action at this time.  

In addition, we have often held that "the granting of 
declaratory relief is discretionary." Sim v. Comiskey, 216 Neb.  
83, 84, 341 N.W.2d 611, 612 (1983). The trial court did not 
abuse its discretion in declining to determine this issue, at this 
time, in a declaratory judgment action.  

There remains one point to be decided. The trial court held: 
In its Order on Motions for Summary Judgment, the 

Court granted the Bank's motion for summary judgment 
to the extent of holding that the first sentence of 
subsection (K) of Initiative 300 conflicts with section 29 of 
the National Bank Act and is void under the supremacy 
clause of the United States Constitution to the limited 
extent that such sentence fails to exempt from restriction 
of Initiative 300 the acquisition by a national bank of 
Nebraska agricultural land "conveyed to it in satisfaction 
of debts previously contracted in the course of its 
dealings" or "purchased to secure debts due to it." 

We note, as plain error, the trial court's holding in this regard.  
Neb. Ct. R. of Prac. 9D(1)d (rev. 1983). We held in Linn v.  
Linn, 205 Neb. 218, 221, 286 N.W.2d 765, 767 (1980), quoting 
from Wittwer v. Dorland, 198 Neb. 361, 253 N.W.2d 26 (1977):

234



OMAHA NAT. BANK v. SPIRE 235 

Cite as 223 Neb. 209 

'However, this court reserves the right to note and correct 
plain error which appears on the face of the record in 
furtherance of the interests of substantial justice.' " 

We hold that the trial court erred in holding subsection (K) of 
article XII, § 8(1), void. First, we have determined, as set out 
above, that Initiative 300 does not conflict with 12 U.S.C. § 29.  
Second, it is not possible to declare an exemption to an 
amendment unconstitutional (and that is how the denominated 
part of Initiative 300 in subsection (K) begins: "These 
restrictions shall not apply to:") because it is not broad enough, 
when the amendment itself is constitutional. Third, and most 
importantly, subsection (K) does not provide for lesser purposes 
for which a national bank may hold land under certain 
conditions than does 12 U.S.C. § 29. That section is set out 
above and generally provides that a national bank may hold 
real estate, with regard to lending transactions, in three 
situations: (1) when the land is mortgaged for debts previously 
contracted; (2) when land is conveyed to the bank in satisfaction 
of debts; and (3) when land is purchased at sales under 
judgments or mortgages, or purchased to secure debts due the 
bank.  

Subsection (K) of Initiative 300, which is set out above, 
generally sets out the same provisions in the broadest language 
when it states that the Initiative 300 restrictions shall not apply 
to lands "acquired by a corporation or syndicate by process of 
law in the collection of debts, or by any procedures for the 
enforcement of a lien, encumbrance, or claim thereon, whether 
created by mortgage or otherwise." 

We hold that Initiative 300 is not unconstitutional in any 
respect submitted to the trial court. The judgment of the trial 
court is modified as stated herein, and as modified, is affirmed.  

AFFIRMED AS MODIFIED.
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DENNIS W. NIPPERT, APPELLANT, V. SHINN FARM CONSTRUCTION 

COMPANY, APPELLEE.  

388 N.W.2d 820 

Filed June 20, 1986. No. 85-682.  

Workers' Compensation. When one in the course of his employment is reasonably 
required to be at a particular place at a particular time and there meets with an 
accident, although one which any other person then and there present would 
have met with irrespective of his employment, that accident is one "arising out 
of" the employment of the person so injured.  

Appeal from the Nebraska Workers' Compensation Court.  
Reversed.  

T.J. Hallinan of Law Offices of Cobb, Hallinan & Lefler, 
P.C., for appellant.  

Dennis R. Riekenberg of Cassem, Tierney, Adams, Gotch & 
Douglas, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

Dennis W. Nippert appeals the dismissal of a suit filed 
against his employer, Shinn Farm Construction Company, in 
the Nebraska Workers' Compensation Court. Nippert seeks 
compensation for total temporary disability and permanent 
partial disability suffered as a result of injuries sustained in a 
tornado on October 18, 1979.  

A single judge of the compensation court found, under the 
"act of nature" doctrine, that the accident which caused 
Nippert's injury did not "arise out of" his employment as 
required for recovery under the Workers' Compensation Act, 
Neb. Rev. Stat. § 48-101 (Reissue 1984). On rehearing, a 
three-judge panel affirmed the order of dismissal. We reverse.  

Nippert was employed by Shinn Farm Construction 
Company on October 18, 1979. On this date he and other 
workers were erecting a hog shed on a farm near Wamego, 
Kansas. The workers were inside the nearly completed building, 
preparing to leave the jobsite for the day, when a tornado 
approached the area at approximately 6 p.m. The weather
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service had issued tornado warnings, but the construction 
workers had received no such information. The wind force 
inside the building was so strong that the workers were unable 
to move, a phenomenon apparently resulting from the fact that 
the doors on the southeast and northeast corners of the building 
had not yet been installed.  

At some point the walls of the 40- by 60-foot building 
collapsed, and the roof fell to the ground intact. Miraculously, 
no one was injured when the building fell. The wind then 
subsided for a few moments, but about a minute later the 
tornado picked Nippert up and hurled him to the ground some 
30 feet away. Nippert's leg was fractured, and he later developed 
back problems.  

The storm system that hit the jobsite injured 11 people and 
caused extensive property damage throughout northeast 
Kansas. On the farm where the company was erecting the hog 
shed, Roger Shinn observed extensive damage to two silos, the 
destruction of a large machine shed and barn, and damaged 
machinery and equipment, including a truck which was thrown 
into a feedlot. The storm had also destroyed or damaged 
buildings on two adjacent farms. The tornado's path was 1/2 to 
11/2 miles wide, and it traveled approximately 58 miles.  

Nippert was treated for his injuries, but he was unable to 
return to work until November 1980. Shinn Farm Construction 
Company voluntarily paid Nippert's medical expenses as well as 
temporary total disability benefits and permanent partial 
disability benefits based on a 20-percent permanent disability 
of his left leg. It was not until Nippert filed a petition seeking 
additional benefits that the company raised a question of 
liability.  

Based upon the increased risk doctrine, the Nebraska 
Workers' Compensation Court rejected Nippert's claim for 
benefits. We recently reviewed this doctrine in McGinn v.  
Douglas County Social Services Admin., 211 Neb. 72, 317 
N.W.2d 764 (1982). In a 4-to-3 opinion, the majority held that 
an employee is entitled to benefits under the provisions of the 
Nebraska Workers' Compensation Act, § 48-101, only when an 
accident arises both out of and in the course of employment: 
"The term 'arising out of' describes the accident and its origin,
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cause, and character, i.e., whether it resulted from the risks 
arising from within the scope or sphere of the employee's job." 
211 Neb. at 75, 317 N.W.2d at 766-67. An injury caused by the 
elements arises out of employment only if the employee is 
exposed to a different hazard than others generally in the area 
where the injury occurred. McGinn, supra.  

Nippert's theory on appeal is twofold. First, he asks this 
court to overrule the increased risk test and adopt the positional 
risk test. Second, if the court continues to apply the increased 
risk test, Nippert asks for reversal on the grounds that the 
dismissal was against the great weight of evidence that he was 
exposed to an increased risk of injury in his work environment 
and, therefore, that his injuries arose out of his employment.  

We agree with Nippert's first theory, and to the extent that 
McGinn and earlier cases are inconsistent with it, they are 
overruled. In McGinn we were asked to adopt the positional 
risk test, the rationale being that an accident arises out of 
employment when an employee is where he is required to be at 
the time the act of nature occurs and causes the employee's 
injury. We rejected the argument and affirmed the increased 
risk doctrine as the law in this state. The increased risk doctrine 
requires an employee to demonstrate that his employment 
duties expose him to a greater risk or hazard than that to which 
the general public in the area is exposed. Crow v. The 
Americana Crop Hail Pool, Inc., 176 Neb. 260, 125 N.W.2d 
691 (1964).  

After careful consideration we have concluded that the better 
rule is the positional risk test espoused by the dissent in 
McGinn. Under this theory an employee's injuries are 
compensable as long as his employment duties put him in a 
position that he might not otherwise be in which exposes him to 
a risk, even though the risk is not greater than that of the general 
public. In 1 A. Larson, The Law of Workmen's Compensation 
§ 8.12 at 3-23 (1985), the positional risk test is stated as follows: 

"[W]hen one in the course of his employment is 
reasonably required to be at a particular place at a 
particular time and there meets with an accident, although 
one which any other person then and there present would 
have met with irrespective of his employment, that
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accident is one 'arising out of' the employment of the 
person so injured." 

The record shows that Nippert's employment required him to 

be in the area where the tornado struck. The record also reflects 

that the storm caused Nippert's injuries. The judgment of the 

Workers' Compensation Court is reversed.  
REVERSED.  

WHITE, J., participating on briefs.  
CAPORALE, J., dissenting.  
I dissent and lament the wound inflicted by the majority 

upon a venerable but endangered friend: The Rule of Law.  
Reasonable minds schooled in the law are certainly entitled 

to differ as to whether the "increased risk" or the "positional 

risk" rule is the better reasoned one. Thus, were this a case of 

first impression, a majority of this court would have both the 

right as well as the duty to choose one rule over the other. But 

this is not a case of first impression. Nor is it a case dealing with 

a nonstatutory principle of common law.  
The Legislature enacted the compensation act 73 years ago.  

1913 Neb. Laws, ch. 198, § 1, p. 579. Thirteen years later, this 

court interpreted the "arising out of and in the course of" 
language of the act for the first time. Gale v. Krug Park 

Amusement Co., 114 Neb. 432, 437, 208 N.W. 739, 741 (1926), 
determined that to be compensable an injury caused by the 

elements must result from a hazard "greater than that to which 

the public generally is subjected." During the intervening 60 

years, the Legislature has seen fit to let that consistently applied 

judicial interpretation of its enactment stand. The most recent 

application was in McGinn v. Douglas County Social Services 

Admin., 211 Neb. 72, 317 N.W.2d 764 (1982).  
The controlling rule of law is that where a judicial 

interpretation of a statute has not evoked a legislative 

amendment, it is to be presumed that the Legislature has 

acquiesced in the court's determination of the legislative intent.  

Erspamer Advertising Co. v. Dept. of Labor, 214 Neb. 68, 333 
N.W.2d 646 (1983). Without expressly so stating, we most 

recently applied that rule in Smith v. Columbus Community 

Hosp., 222 Neb. 776, 387 N.W.2d 490 (1986), as the result of 
which we left undisturbed our earlier interpretation of the



223 NEBRASKA REPORTS

wrongful death statute.  
It seems to me we are not free to ignore the legislative 

acquiescence rule at our whim. Such a selective application of 
any rule is arbitrary and capricious and robs the law of the 
predictability it needs.  

The actions of our Legislature quickly dispel any notion that 
it is unaware of what this court does. The most recent example 
that the Legislature pays attention to our rulings is its reaction 
to Vacek v. Ames, 221 Neb. 333, 377 N.W.2d 86 (1985). In less 
than 4 months the Legislature enacted a statute calculated to do 
away with the common-law causes of action for criminal 
conversation and alienation of affections which Vacek v. Ames 
preserved. 1986 Neb. Laws, L.B. 877. Another example of 
legislative awareness is found in the history of the discovery rule 
as applied to medical malpractice cases. In Spath v. Morrow, 
174 Neb. 38, 115 N.W.2d 581 (1962), this court held that the 
statute of limitations did not begin to run until the patient 
discovered, or in the exercise of reasonable diligence should 
have discovered, the malpractice. Ten years later, the 
Legislature responded by limiting the period of discovery to 10 
years. 1972 Neb. Laws, L.B. 1132, § 1; Colton v. Dewey, 212 
Neb. 126, 321 N.W.2d 913 (1982). That is the way our system of 
government is designed to work. In this instance the esteemed 
members of the majority have, in my humble opinion, usurped 
the function of the Legislature.  

The only significant thing which has changed since this 
court's first interpretation of the "arising out of and in the 
course of" language of the compensation act is the composition 
of this court. I respectfully submit that if the law depends upon 
nothing more than the predilections of those who happen to sit 
on this tribunal at any given time, there is no law.  

The only mistake the compensation court made was to apply 
the law as this court had declared it to be. I would affirm.  

BOSLAUGH and HASTINGS, JJ., join in this dissent.
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STATE OF NEBRASKA, APPELLEE, v. BEN WEST, APPELLANT.  

388 N.W.2d 823 

Filed June 20, 1986. No. 85-685.  

1. Homicide: Intent. In a prosecution for first degree murder, the question of 
premeditation is for the jury to determine. No particular length of time for 
premeditation is required, provided that the intent to kill is formed before the 
act is committed and not simultaneously with the act that caused the death. The 

time needed for premeditation may be so short as to be instantaneous; the intent 
to kill may be formed at any moment before the homicide is committed.  

2. Convictions: Appeal and Error. In determining the sufficiency of the evidence to 
sustain a conviction, it is not the province of this court to resolve conflicts in the 
evidence, pass on the credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Such matters are for the trier of fact, and a 
verdict made by the trier of fact must be sustained if, faking the view most 
favorable to the State, there is sufficient evidence to support it.  

3. Trial: Evidence: Motions to Dismiss: Appeal and Error. In a prosecution in 
which the State introduces competent evidence which, if believed by the jury, is 
sufficient to establish all elements of crimes charged against the defendant, 
denial of the defendant's motion to dismiss is without error.  

4. Plea in Abatement: Verdicts: Appeal and Error. It is the general rule that any 
error by the district court in ruling on a plea in abatement is cured by a 
subsequent finding by the jury of guilt beyond a reasonable doubt.  

5. Photographs. Where photographs help a jury to visualize the crime and view 
described events in the proper context, the mere fact that such photographs 
might present a gruesome spectacle does not prohibit their admission in 

evidence.  
6. Homicide: Photographs. In a homicide case photographs of the victim, upon 

proper foundation, may be received in evidence for purposes of identification, 
to show the condition of the body, the nature and extent of the wounds and 
injuries, and to establish malice or intent.  

7. Arrests: Constitutional Law: Police Officers and Sheriffs. Generally, a 
nonconsensual, warrantless entry to arrest a person within his or her home is 
presumptively unreasonable and unconstitutional in the absence of exigent 

circumstances. Sufficient exigent circumstances may be established when a law 
enforcement officer has (1) probable cause to believe that a suspect has 
committed a serious offense, (2) a reasonable belief from a present factual basis 
that the suspect is in the premises to be entered, and (3) immediately upon 
concurrence of elements (1) and (2) (probable cause and reasonable belief), a 
factual basis to reasonably believe that, during the time which would be 
necessarily consumed in obtaining an arrest warrant under existing 
circumstances, there will be danger to the officer or another, evidence will be 
removed or destroyed, or the suspect will escape.  

8. Police Officers and Sheriffs: Search and Seizure. An officer may seize evidence 
and contraband which is in "plain view" without a warrant if he or she has the 
right to be in the position where such officer has that view.
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Appeal from the District Court for Douglas County: ROBERT 
V BURKHARD, Judge. Affirmed.  

J. William Gallup, for appellant.  

Robert M. Spire, Attorney General, and Lynne R. Fritz, for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

HASTINGS, J.  
Ben West appeals his conviction by jury of two counts of first 

degree murder, for which he was sentenced to concurrent life 
imprisonment terms on each count.  

West assigns as errors: (1) The denial of his plea in 
abatement; (2) The denial of his motion to dismiss; (3) The 
sufficiency of evidence to prove first degree murder; (4) The 
admission of photographs of the female victim at the scene of 
the crime and during autopsy; and (5) The admission of 
evidence found after the illegal arrest of West and during the 
illegal search of the crime scene.  

Since the third assignment of error is largely dispositive of 
the first two assignments, we first address the sufficiency of the 
evidence to prove first degree murder. Although West admits 
killing Maryetta (Mary) Rost and Jack (Doug) Weaver, he 
denies that the crime was committed with premeditation, an 
element of first degree murder. The question of premeditation 
is for the jury to determine. No particular length of time for 
premeditation is required, provided that the intent to kill is 
formed before the act is committed and not simultaneously 
with the act that caused the death. The time needed for 
premeditation may be so short as to be instantaneous; the intent 
to kill may be formed at any moment before the homicide is 
committed. State v. Benzel, 220 Neb. 466, 370 N.W.2d 501 
(1985).  

A review of the record indicates that there was sufficient 
evidence of premeditation for the jury to find West guilty of 
first degree murder despite West's denial of premeditation. In 
determining the sufficiency of the evidence to sustain a 
conviction, it is not the province of this court to resolve
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conflicts in the evidence, pass on the credibility of witnesses, 
determine the plausibility of explanations, or weigh the 
evidence. Such matters are for the trier of fact, and a verdict 
made by the trier of fact must be sustained if, taking the view 
most favorable to the State, there is sufficient evidence to 
support it. State v. Benzel, supra; State v. Sutton, 220 Neb. 128, 
368 N.W.2d 492 (1985).  

Not only did the State produce evidence of premeditation 
sufficient to sustain the conviction but it is apparent that certain 
conflicts between West's account of the incident and the 
physical evidence would have caused the jury to doubt West's 
credibility along with his denial of premeditation.  

Competent evidence was admitted at trial to demonstrate the 
following facts: Ben West met Mary Rost in Estherville, Iowa, 
on June 29, 1984, while he was employed as an over-the-road 
truckdriver. When Rost moved to Omaha to attend nursing 
school, West found employment in Omaha and moved into an 
apartment with Rost on October 9. West spent Thanksgiving, 
November 22, at the home he maintained in Wahoo, while Rost 
entertained her ex-husband and two children overnight in 
Omaha for the holiday. After her guests left on Saturday, Rost 
attended a wedding in Wahoo and spent the night with West at 
his Wahoo home. The couple returned to their Omaha 
apartment separately on Sunday.  

At 2:45 a.m. Monday, November 26, a neighbor in the 
apartment building saw Doug Weaver from Estherville, Iowa, 
in the hallway and heard him calling out softly to Rost. Rost 
answered the door, reentered the apartment, dressed, told West 
she was going to talk with Weaver, and, finally, left the building 
laughing, with Doug Weaver's arm around her. When West 
awoke at 4 a.m., Rost had not returned, and did not return 
before he left for work. West started to write a note to Rost but 
changed his mind. West worked from 6 a.m. to 2 p.m. and 
returned to the apartment.  

Again, there was no one in the apartment when West arrived, 
but Rost had left a note: "dear Ben, the clothes. . . Doug will be 
going home this evening. I'll call you. Love, Mary." (Emphasis 
and ellipsis in original.) At trial West testified that he did not 
understand the "cryptic" note. However, a possible
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explanation of the note is suggested by the testimony of Rost's 
ex-husband that he searched the apartment for men's clothing 
on Friday, November 23, finding none; but when he returned to 
the apartment on November 27, after Rost's death, he found 
West's clothing in a dresser he had searched 4 days earlier. West 
denied having moved the clothes himself.  

Jim Rost, the victim's former husband, also testified that he 
left some money in the apartment when he left with the children 
on Saturday morning. Mary found it later and called to thank 
him on Sunday morning. This may have been the money West 
referred to in the note he wrote in response: 

Dear Mary, 
No clothes. No Doug. Was he supposed to have been 

sleeping here, or something? I don't remember leaving 
$20.00 under your earing [sic] box.  
(over) 

I need to get to the courthouse in Wahoo, yet today.  
Will be home here 5-6 p.m. Love Ben.  

(Emphasis in original.) These two notes were found in the 
kitchen wastebasket on December 15.  

West drove to his Wahoo home, which takes 30 to 45 
minutes; picked up his mail at a neighbor's; and went to the 
courthouse to register a deed. Betty Patzloff, the Saunders 
County assessor, saw West at the courthouse "sometime after 
three o'clock," and the register of deeds noted on the document 
that it was filed at 4 p.m. on November 26, 1984.  

West drove the 30- to 45-minute return trip to the Omaha 
apartment and, according to his testimony, had a conversation 
there with Rost concerning Doug Weaver, his fight with his 
wife, and some sausages that were spoiling in Rost's 
refrigerator. West testified further that he then left the 
apartment, went to the nearby Guns Unlimited to check a sale 
he had seen advertised in the Sunday newspaper, and shopped 
at ShopKo and Ace Hardware for a rubber mallet. West 
testified that it was only when he returned to the apartment for 
the night and found Rost and Weaver together that he had any 
idea that Rost was not alone. He had assumed that Weaver 
returned to Iowa earlier in the day.  

However, the cash register receipt for the Winchester-
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Western .38 Special caliber "round nose" cartridges West 
purchased at Guns Unlimited showed that the transaction took 
place at 4:40 p.m., and a fellow resident of the apartment 
building, Steven Apfel, testified that he saw a tall man dressed 
in a green jacket in the Rost-West apartment at 5 p.m. when 
Apfel returned home from work. The green fatigue jacket West 
wore when he was arrested was admitted into evidence.  

These time constraints and other evidence tend to show that 
the more likely course of events is that upon returning to the 
apartment early, West observed Rost's and Weaver's vehicles 
parked side-by-side in front of the apartment building. His 
suspicion already aroused by Rost's early morning departure 
and her later note, West drove to Guns Unlimited without 
confronting them. After purchasing cartridges that fit the 
Ruger Model Service-Six .357 Magnum revolver he carried in 
his pickup, West returned to the parking lot of the Citadel 
apartment complex but parked in front of another building 
one-tenth mile away from and out of sight of the Rost-West 
apartment. He parked in that location even though there were 
parking spaces available near the apartment.  

West removed the revolver from its box, and finding a 
cartridge case containing six hollow-point bullets, he loaded the 
handgun with those more destructive bullets and placed it in the 
waistband of his trousers under his fatigue jacket. Although 
West explained that he was taking the gun into the house simply 
because he was not planning to go out to his vehicle again that 
evening, other important items were left in the pickup, 
including the cartridges he had just purchased, the box he kept 
the handgun in, the lunchbox he took to work daily, a briefcase 
containing banking and personal papers, and a zippered 
portfolio. These items were left neatly behind despite West's 
complaints of recent vandalism in the parking lot.  

When he entered the apartment, West found Rost and 
Weaver engaged in sexual intercourse in the bedroom. West 
testified that the three exchanged words, and at one point, when 
Rost approached West, he pushed her back on the bed. West 
testified further that his handgun was not visible to Rost or 
Weaver until Weaver asked for more time alone with Rost. West 
explained that he lost control upon hearing that request. West
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emptied his handgun, firing two shots into Weaver and four 
into Rost. At about 5:15 p.m. Steven Apfel, in the apartment 
above, heard "several sharp tapping noises" and a thud. Both 
of Weaver's wounds and three of Rost's wounds would have 
proved fatal if sustained alone.  

At 5:34 p.m. Ben West called the 911 operator and reported 
that he had shot his girlfriend and "another guy." He did not 
report that the shooting victims were dead; rather, he asked the 
operator to hurry and send help. Law enforcement officers 
arrived, and an operator called West back asking him to open 
the front door of the apartment. At the door an officer ordered 
West to step outside. West complied and was taken into custody.  
When the officers asked whether anyone else was inside, West 
replied that he had shot the victims in the apartment. The 
officers entered the apartment and found the handgun in plain 
view on the kitchen table and the victims in the bedroom. A 
rescue squad member was allowed in the apartment to verify 
the victims' deaths.  

About 15 to 20 minutes after the officers arrived, the 
defendant became incoherent, shaking his head and repeating 
"No." Eventually, West was taken to the hospital and 
committed for psychiatric observation. Officers took 
possession of West's fatigue jacket at the hospital and found an 
empty cartridge case, or "ammo wallet," in the pocket.  

The bullets recovered in autopsies were Remington-Peters 
.38 Special caliber Plus-P hollow points. Hollow-point bullets 
are designed to expend all of their energy in the target rather 
than passing through. They have more "killing power" 
theoretically. The ammunition purchased at Guns Unlimited on 
November 26 was unopened and left in West's pickup.  

According to West's testimony, Weaver was lying on his back 
when West entered the apartment and remained on his back 
throughout the confrontation, rising to his elbow while they 
talked. Weaver's body was found lying diagonally on the bed on 
its back. However, the autopsy of Weaver showed that one 
bullet entered the chest under his left arm, passing straight 
across the chest through both lungs and the heart, coming to 
rest just beneath the skin under the right nipple. The other 
bullet entered the back of the left side of the chest, to the right of
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the left shoulder blade, striking the heart and lodging itself 
beneath the skin under the left nipple. Since West was at the foot 
of the bed when he entered the bedroom, it is difficult to 
understand how Weaver sustained the gunshot wounds he did 
while lying on his back.  

Although the evidence is in conflict, the State produced 
sufficient evidence of premeditation for the jury to disbelieve 
West's denial of intent or premeditation and to convict the 
defendant of first degree murder. Having decided that the State 
produced sufficient evidence to sustain West's conviction for 
first degree murder, it is immediately evident that the trial court 
properly overruled the defendant's motion for dismissal at the 
close of the State's case in chief.  

In a prosecution in which the State introduces competent 
evidence which, if believed by the jury, is sufficient to establish 
all elements of crimes charged against the defendant, denial of 
the defendant's motion to dismiss is without error. State v.  
Hurlburt, 218 Neb. 121, 352 N.W.2d 602 (1984). West's second 
assignment of error is without merit.  

Also assigned as error was the trial court's failure to sustain 
the defendant's plea in abatement, which was based on a lack of 
evidence of premeditation at West's preliminary hearing. It is 
the general rule that any error by the district court in ruling on a 
plea in abatement is cured by a subsequent finding by the jury 
of guilt beyond a reasonable doubt. State v. Schmidt, 213 Neb.  
126, 327 N.W.2d 624 (1982); State v. Brehmer, 211 Neb. 29, 317 
N.W.2d 885 (1982); State v. Lehman, 203 Neb. 341, 278 N.W.2d 
610 (1979). Thus our conclusion that the State produced 
sufficient evidence to support the verdict rendered by the jury 
obviates a separate review of the evidence presented at the 
preliminary hearing.  

West does not appeal the admission of photographs of Doug 
Weaver taken both at the crime scene and at autopsy, apparently 
recognizing that those photographs served to demonstrate the 
location of the body, the trajectory of the bullets, and to 
reconstruct in part the final moments of Weaver's and Rost's 
lives. Notably, the photographs of Weaver's body and the 
pathologist's expert testimony proved inconsistent with West's 
account of the confrontation.
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West does appeal, however, the admission of photographs of 
Mary Rost's body, claiming that those photographs were 
gruesome and inflammatory. Although the photographs are 
somewhat gruesome, they are no more gruesome than those of 
Weaver's body, and their admission was not error. The mere fact 
that they did not prove inconsistent with the defendant's 
testimony does not discount their value to the jury. The 
photographs of Rost's body, just as those of Weaver's body, 
helped the jury to visualize the crime and view described events 
in the proper context. The fact that a photograph might present 
a gruesome spectacle does not prohibit its admission in 
evidence. State v. Lynch, 215 Neb. 528, 340 N.W.2d 128 (1983).  

In a homicide case photographs of the victim, upon proper 
foundation, may be received in evidence for purposes of 
identification, to show the condition of the body, the nature and 
extent of the wounds and injuries, and to establish malice or 
intent. State v. Rife, 215 Neb. 132, 337 N.W.2d 724 (1983); 
State v. Kuntzelman, 215 Neb. 115, 337 N.W.2d 414 (1983).  
Particularly in conjunction with testimony by the examining 
pathologist, the photographs of Rost's body served these 
purposes.  

In his final assignment of error West contends that he was 
arrested illegally and that the subsequent entry into and search 
of the Rost-West apartment was also illegal. He claims that any 
evidence acquired in the arrest should have been suppressed as 
"fruit of the poisonous tree" under Wong Sun v. United States, 
371 U.S. 471, 83 S. Ct. 407, 9 L. Ed. 2d 441 (1963). We disagree.  
The law enforcement officers arriving at the scene would have 
been derelict in their duties had they not arrested West and 
entered the apartment.  

It is now axiomatic that a nonconsensual, warrantless entry 
to arrest a person within his or her home is presumptively 
unreasonable and unconstitutional in the absence of exigent 
circumstances. State v. Hert, 220 Neb. 447, 370 N.W2d 166 
(1985). We have held, however, that exigent circumstances are 
established when a law enforcement officer has: 

(1) Probable cause to believe that a suspect has 
committed a serious offense; 

(2) A reasonable belief from a present factual basis that
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the suspect is in the premises to be entered; and 
(3) Immediately upon concurrence of elements (1) and 

(2) (probable cause and reasonable belief), a factual basis 
to reasonably believe that, during the time which would be 
necessarily consumed in obtaining an arrest warrant under 
existing circumstances, there will be danger to the officer 
or another, evidence will be removed or destroyed, or the 
suspect will escape.  

State v. Hert, supra at 453-54, 370 N.W.2d at 171.  
The information the officers had to work with when they 

arrived at the Rost-West apartment clearly satisfied this 
three-prong test. They knew a shooting had occurred and that 
the assailant was still in the apartment. Since West asked that 
help be sent quickly, there was every reason to believe that the 
shooting victims were still alive and in need of immediate 
assistance. The arrest of West was proper under the exigent 
circumstances.  

The appellant does not specify the evidence he considers to 
be "fruit of the poisonous tree" as a result of the allegedly illegal 
arrest. While we will not speculate in that regard, we reiterate 
that the arrest was perfectly legal and no "fruit" was poisoned 
by it. Once the officers had gained entry to the apartment to 
arrest West and to attempt to rescue the victims, they were 
legitimately in a position such that the murder weapon was in 
plain view. The handgun was properly seized under those 
circumstances and was admissible evidence at trial. An officer 
may seize evidence and contraband which is in "plain view" 
without a warrant if he has the right to be in the position where 
he has such a view. Such activity does not constitute a search.  
State v. Searles, 214 Neb. 849, 336 N.W2d 571 (1983). See, 
also, State v. Hinchey, 220 Neb. 825, 374 N.W.2d 14 (1985).  

The judgment of the district court is affirmed.  
AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, v. TIMOTHY J. BRIDGER, 

APPELLANT.  

388 N.W.2d 831 

Filed June 20, 1986. No. 85-772.  

1. Confessions: Appeal and Error. The admission into evidence of the confession 
constitutes an independent determination by the trial court that the confession 
was voluntarily made. Such determination will not be set aside on appeal unless 
clearly erroneous.  

2. Convictions: Directed Verdict. It is only where there is a total failure of 
competent proof in a criminal case to support a material allegation in the 
information, or where the testimony adduced is of so weak or doubtful a 
character that a conviction based thereon could not be sustained, that the trial 
court will be justified in directing a verdict of not guilty.  

3. Convictions: Appeal and Error. In determining the sufficiency of the evidence to 
sustain a conviction, it is not the province of this court to resolve conflicts in the 
evidence, pass on the credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Such matters are for the trier of fact, and 
the verdict must be sustained if, taking the view most favorable to the State, 
there is sufficient evidence to support it.  

4. Jury Instructions: Appeal and Error. It is error to refuse requested instructions 
containing correct propositions of law which are applicable to the issues in the 
case and which are not covered in the instructions given to the jury.  

5. -:-. Whenever Nebraska Jury Instructions contains an instruction 
applicable in a civil or criminal case, and the court, giving due consideration to 
the facts and the prevailing law, determines that the jury should be instructed on 
the subject, the Nebraska jury instruction shall be used.  

6. : . The mere fact that a jury instruction contains some specific 
reference to that act of which the defendant is accused is not per se prejudicial.  
All of the instructions given must be read together, and if taken as a whole 
correctly state the law and are not misleading and adequately cover the issues, 
there is no prejudicial error.  

7. -:-. Generally, where a trial court fails, after specific request by the 
defendant, to define a word which makes up an essential element of the crime 
charged, such failure is prejudicial error requiring reversal.  

8. Sentences: Appeal and Error. In the absence of an abuse of discretion, a sentence 
imposed within the statutory limits will not be disturbed on appeal.  

Appeal from the District Court for Nance County: JOHN M.  
BROWER, Judge. Reversed and remanded for a new trial.  

John H. Albin of Treadway, Bird & Albin, P.C., for 
appellant.  

Robert M. Spire, Attorney General, and William L.  
Howland, for appellee.
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KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

and SHANAHAN, JJ.  

HASTINGS, J.  
The defendant, Timothy J. Bridger, appeals his conviction 

for burglary in the district court for Nance County. We reverse 
and remand for a new trial.  

A break-in occurred at the home of Douglas Smith in 
Belgrade, Nance County, Nebraska. A window was broken and 
a Beer Nuts can containing an unspecified amount of change 
was taken. Several days before the break-in was reported, but 
after Smith noticed the disappearance of the money, the 
defendant cashed in approximately $40 worth of change at a 
bank in a neighboring town. The Nance County sheriff's office 
was informed of that transaction, and thereafter Bridger was 
brought in for questioning.  

Sheriff King read the Miranda warnings to the defendant 
and then asked him to read and sign a paper containing the 
advisory warning. Bridger looked at the paper, and, in spite of 
the fact that he could not read, he signed it. The defendant was 
interrogated, and, according to the sheriff and his deputy, 
Bridger gave a number of stories concerning the break-in, from 
not having anything to do with it to confessing to breaking in 
and stealing the money. The report of the interrogation, as 
prepared by Deputy Applegate, indicated that while the 
defendant admitted to taking the money, he never admitted to 
breaking into the house to take money.  

After Bridger was questioned he was taken back to his trailer 
home. Deputy Applegate asked him to retrieve the container 
that the coins had been in, and the defendant went outside and 
brought back a Beer Nuts can. In addition, Bridger handed over 
$3 worth of 50-cent pieces that he said belonged to the victim.  

Bridger was charged with burglary, and prior to trial a 
hearing was held on defendant's motion to suppress all 
statements and evidence obtained from the defendant at the 
time of his interrogation, due to alleged violations of his 5th, 
6th, and 14th amendment rights. The motion was overruled and 
a jury trial was held.  

A jury instruction conference was held, and defense counsel
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objected to instruction No. 8, which defined key elements of the 
crime. The court overruled the objection and rejected the 
proposed instruction of the defense. The jury found Bridger 
guilty of burglary, and he was sentenced to the Nebraska Penal 
and Correctional Complex for 18 months to 3 years at hard 
labor.  

The defendant claims error in that (1) the trial court allowed 
into evidence the Miranda warnings paper that was signed by 
the defendant, (2) the court failed to direct a verdict for the 
defendant or grant a new trial when there was insufficient 
evidence to convict, (3) the court submitted instruction No. 8 to 
the jury, which varied from the applicable Nebraska jury 
instruction, and (4) the sentence was excessive.  

Before addressing the defendant's arguments, we will 
address the contention of the State that the appeal was not 
timely filed. Neb. Rev. Stat. § 25-1912 (Reissue 1985) requires 
that an appeal be filed within 1 month after the rendition of the 
judgment or within I month from the overruling of a motion 
for a new trial. In the instant case the order overruling 
defendant's motion for a new trial was filed on August 8. The 
defendant filed his appeal on September 9.  

Defendant's appeal was timely because September 8, 1985, 
fell on a Sunday, and consequently the defendant was afforded 
an extra day to file. Neb. Rev. Stat. § 25-2221 (Reissue 1985).  

The defendant's first argument is that the trial court 
committed reversible error by allowing into evidence exhibit 2, 
the Miranda warnings sheet which was signed by the defendant.  
It is important to note that the defense does not attack the 
Miranda warnings as given to the defendant nor seek to exclude 
any statements given by Bridger. Rather, he argues only that 
exhibit 2 should have been excluded because there is insufficient 
foundation to show that the document was knowingly and 
intelligently executed.  

The foundational objection is without merit. The State 
established that the document was used to read the defendant 
his rights and that the defendant in fact took the paper and 
signed it. The State laid proper foundation in showing that the 
defendant was informed of his rights and that he waived his 
rights, both of which are necessary prerequisites to the
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admission into evidence of the defendant's confession. The fact 
that the defendant could not read in no way invalidated the 
police officer's action in properly informing Bridger of his 
Miranda rights.  

Even though the exhibit may have been irrelevant, the 
defendant suffered no prejudice by its reception into evidence.  
"The admission into evidence of the confession constitutes an 
independent determination by the trial court that the 
confession was voluntarily made. Such determination will not 
be set aside on appeal unless 'clearly erroneous.' " State v.  
Hunt, 212 Neb. 304, 307-08, 322 N.W.2d 624, 628 (1982). The 
exhibit simply tended to show that the defendant had been 
apprised of his constitutional rights. In light of the testimony of 
the law enforcement officers and the admission by the 
defendant that he was read his rights, the exhibit is cumulative 
and its admission did not prejudice the defendant.  

Secondly, Bridger argues that the evidence presented was 
insufficient to convict him, and consequently the trial court 
should have either directed a verdict or granted a new trial.  

"It is only where there is a total failure of competent proof 
in a criminal case to support a material allegation in the 
information, or where the testimony adduced is of so 
weak or doubtful a character that a conviction based 
thereon could not be sustained, that the trial court will be 
justified in directing a verdict of not guilty." 

State v. Smith, 219 Neb. 176, 180, 361 N.W.2d 532, 535 (1985).  
A summary of the relevant evidence indicates that the victim 

had a can of change which he kept in a drawer; the money 
disappeared between August 18 and 20; the victim noticed a 
broken window and black marks on the wall; the defendant 
cashed approximately $40 worth of coins at a nearby bank on 
August 21; and, according to law enforcement officers, the 
defendant confessed to breaking into the house and stealing the 
coins. Viewing the evidence as a whole, the State presented 
competent evidence on all essential elements of the crime of 
burglary, and the defendant's motion was properly overruled.  
Additionally, 

" [in determining the sufficiency of the evidence to sustain 
a conviction, it is not the province of this court to resolve
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conflicts in the evidence, pass on the credibility of 
witnesses, determine the plausibility of explanations, or 
weigh the evidence. Such matters are for the trier of fact, 
and the verdict must be sustained if, taking the view most 
favorable to the State, there is sufficient evidence to 
support it." 

State v. Ross, 220 Neb. 843, 844, 374 N.W.2d 228, 229 (1985).  
The verdict of the jury was supported by competent evidence, 
and, resultingly, the defendant was not entitled to a new trial.  

Bridger's third assignment of error urges that the trial court 
erred in using its own instruction No. 8 rather than defendant's 
proffered instruction, which was identical to NJI 14.10. We 
have held as recently as State v. Dush, 214 Neb. 51, 332 N.W.2d 
679 (1983), that it is error to refuse requested instructions 
containing correct propositions of law which are applicable to 
the issues in the case and which are not covered in the 
instructions given to the jury.  

The rules by which this court adopted the Nebraska Jury 
Instructions state: 

(a) Whenever Nebraska Jury Instructions (NJI) 
contains an instruction applicable in a Civil or Criminal 
Case, and the Court, giving due consideration to the facts 
and the prevailing law, determines that the jury should be 
instructed on the subject, the Nebraska Jury Instruction 
shall be used.  

(Emphasis supplied.) NJI at ix.  
Instruction No. 8 given by the court defined, as one of the 

elements of the crime of breaking and entering, the word 
"breaking" as follows: 

A "breaking" necessary to constitute the crime of 
burglary may be any act of physical force, however slight, 
by which the obstruction to the entering is removed. The 
lifting of a hook with which a door is fastened, or the 
opening of a closed door, or removal of a window, is a 
"breaking." 

On the other hand, by his requested instruction No. 8 the 
defendant requested the exact language of NJI 14.10, which 
provides: " 'Breaking and Entering' is defined as any act of 
physical force, however slight, by which entrance is gained into
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a public or private building." This, of course, is an accurate 
statement of the applicable law.  

The defendant seems to argue that the court, by including 
within its definition of "breaking" one of the exact acts which 
defendant committed in gaining access to the house, thus 
unduly highlighted a specific action which the defendant had 
taken, rather than confining itself to a general statement of the 
law. We agree that such a gratuitous statement by the trial court 
was unwarranted.  

However, the mere fact that a jury instruction contains some 

specific reference to that act of which the defendant is accused 
is not per se prejudicial. All of the instructions given must be 
read together, and if taken as a whole correctly state the law and 
are not misleading and adequately cover the issues, there is no 
prejudicial error. State v. Bartholomew, 212 Neb. 270, 322 
N.W.2d 432 (1982).  

Although not specifically argued, but nonetheless 
examinable under a general objection to the instruction, is the 
failure of- the court to include within its instruction No. 8 a 

definition of the word "steal," also an essential element of the 
crime of breaking and entering as it was submitted to this jury.  
The trial court neglected to follow NJI 14.10 and as a result 
omitted that definition. The defendant, by his requested 
instruction taken directly from NJI 14.10, included " 'Steal' is 

defined as a taking without right or leave, with intent to keep 
wrongfully." 

It might be argued that the word "steal" has such a generally 
understood and accepted meaning that no instruction was 
necessary. However, the same could be said for the words 
"willfully," "purposely," "building," and "property," all of 

which definitions were included in the court-given instruction.  
We apparently have no specifically applicable case in 

Nebraska on this question. However, in State v. Deschamps, 
118 Mont. 566, 571, 168 P.2d 335, 338 (1946), that court stated: 

As is said in Pearce v. State [citation omitted]: "To 'steal' 
anything ordinarily needs no explanation. The term itself 
imports a wrongful taking and appropriation of the 
property of another to the taker's own use and benefit.  
The giving of such definition is unnecessary where it is not
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requested. .. ." 
(Emphasis supplied.) 

To the same effect is Doyle v. State, 144 Ga. App. 827, 243 
S.E.2d 92 (1978), which stated in substance that a trial court did 
not err in failing, without request, to define "theft" as alleged in 
a burglary prosecution.  

We hold that where a trial court fails, after specific request by 
the defendant, to define a word which makes up an essential 
element of the crime charged, such failure is prejudicial error 
requiring reversal.  

Lastly, the defendant complains that the sentence is 
excessive. Burglary is classified as a Class III felony and is 
punishable by incarceration from I to 20 years and/or a fine of 
up to $25,000. Neb. Rev. Stat. §§ 28-507(2) and 28-105(1) 
(Reissue 1985). Bridger was sentenced to a term of 18 months to 
3 years. "This court has consistently held that, in the absence of 
an abuse of discretion, a sentence imposed within statutory 
limits will not be disturbed on appeal." State v. Dillon, 222 Neb.  
131, 136, 382 N.W.2d 353, 357 (1986). The sentence is clearly 
within the statutory limits, and we find no abuse of the trial 
court's discretion in this regard.  

However, for the reasons earlier set forth in this opinion, the 
judgment of the district court is reversed and the cause is 
remanded for a new trial.  

REVERSED AND REMANDED FOR A NEW TRIAL.  

STATE OF NEBRASKA, APPELLEE, v. DENISE M. GRAY, APPELLANT.  
388 N.W2d 836 

Filed June 20, 1986. No. 85-776.  

Pleas: Appeal and Error. Mere failure to comply with precise ceremonial or verbal 
formality in arraignment and entry of a plea does not require setting aside a 
defendant's guilty plea which is otherwise entered in accordance with statutory 
and constitutional requirements.  

Appeal from the District Court for Douglas County: PAUL J.  
HICKMAN, Judge. Affirmed.
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Thomas M. Kenney, Douglas County Public Defender, and 
Victor Gutman, for appellant.  

Robert M. Spire, Attorney General, and Terry R. Schaaf, 
for appellee.  

BOSLAUGH, WHITE, HASTINGS, CAPORALE, SHANAHAN, and 

GRANT, JJ.  

WHITE, J.  
This is an appeal from the district court for Douglas County 

against defendant, Denise M. Gray, for second degree forgery, a 
Class IV felony. Defendant pled guilty and was sentenced to 
imprisonment for not less than 20 months nor more than 5 years 
in the Nebraska Center for Women at York.  

The sole issue on appeal in this case is whether the district 
court erred in finding that defendant's plea of guilty was 
voluntarily, knowingly, and intelligently entered when the 
record does not reflect that she was advised that by pleading 
guilty she was waiving her right to assistance of counsel at trial.  

In preparation for accepting defendant's plea of guilty, the 
trial judge examined defendant and her attorney extensively.  
Defendant was represented by counsel throughout the 
examination and when she pled guilty. The trial judge 
questioned defendant in accordance with State v. Tweedy, 209 
Neb. 649, 309 N.W.2d 94 (1981). He did not, in so many words, 
inform defendant that if she pled guilty she would give up her 
right to assistance of counsel at trial. He did, however, make 
reference to her attorney and explain that if she chose to 
proceed to trial her attorney would be permitted to question 
witnesses. Upon completion of the examination, the judge 
made a finding that defendant freely, voluntarily, knowingly, 
and intelligently waived her rights.  

Defendant does not assert that she is not guilty, that she was 
surprised, misled, or deceived, that her plea was involuntary, or 
that she lacked any specific understanding of its effect.  
Defendant is well acquainted with the criminal justice system as 
a result of her extensive criminal record dating back to 1969.  
When defendant waived her right to a trial by pleading guilty, 
she waived her right to all that is inherent in a trial, including the
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right to be represented by counsel at the trial.  
To grant defendant a new trial would be to place form over 

substance. Mere failure to comply with precise ceremonial or 
verbal formality in arraignment and entry of a plea does not 
require setting aside a defendant's guilty plea which is otherwise 
entered in accordance with statutory and constitutional 
requirements. State v. Jost, 219 Neb. 162, 361 N.W.2d 526 
(1985). The judgment of the district court is affirmed.  

AFFIRMED.  
KRIVOSHA, C.J., participating on briefs.  

STATE OF NEBRASKA, APPELLEE, v ROBIN V APODACA, 
APPELLANT.  

388 N.W.2d 837 

Filed June 20, 1986. No. 85-793.  

1. Postconviction. An evidentiary hearing is not required on a motion seeking 
postconviction relief when the motion and the files and records of the case show 
that a defendant is not entitled to such relief.  

2. Criminal Law: Right to Counsel: Effectiveness of Counsel. In a criminal action 
a defendant is entitled not only to counsel but to effective assistance of counsel.  

3. Criminal Law: Effectiveness of Counsel. The standard for determining the 
effectiveness of counsel in a criminal case is whether the attorney, in representing 
the accused, performed at least as well as a lawyer with ordinary training and 
skill in the criminal law in the area.  

4. Postconviction: Appeal and Error. A postconviction proceeding may not be 
used to raise issues which could have been, but were not, raised on direct appeal.  

Appeal from the District Court for Scotts Bluff County: 
ALFRED J. KORTUM, Judge. Affirmed.  

Robin V Apodaca, pro se.  

Robert M. Spire, Attorney General, and Laura L. Freppel, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.
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PER CURIAM.  
Defendant, Robin V Apodaca, appeals from the district 

court's denial of his motion for postconviction relief without 
granting defendant a hearing. The district court found that 
defendant was "entitled to no relief" after it "examined the 
motion and the file and the records." We affirm.  

While the transcript does not contain the information filed 
against defendant, the bill of exceptions indicates that he was 
originally charged with 15 counts of burglary. Defendant pled 
not guilty. Pursuant to a plea negotiation, defendant changed 
his plea and pled guilty to 4 counts of burglary in return for the 
dismissal of the remaining 11 counts. Before accepting his plea 
of guilty, the district court informed defendant of all his 
constitutional rights pursuant to this court's holding in State v.  
Tweedy, 209 Neb. 649, 309 N.W.2d 94 (1981), and informed 
him of the penalty for the crimes to which he was pleading. The 
court then found that defendant's pleas of guilty were 
supported by a factual basis and were knowingly, intelligently, 
and voluntarily entered, and accepted the pleas. Defendant was 
sentenced to terms of 6 to 8 years at the Nebraska Penal and 
Correctional Complex on each of three burglaries of business 
establishments. The sentences were to run concurrently.  
Defendant was sentenced to a term of 6 to 12 years for the 
burglary of a residence. The residence burglary sentence was to 
run consecutively to the other sentences.  

The record shows that defendant's counsel filed a motion to 
suppress before the entering of the guilty pleas. The motion 
alleged a violation of defendant's constitutional rights against 
unlawful searches and seizures, and requested the suppression 
of evidence seized from his place of residence. The basis for the 
motion was defendant's allegation that the search was 
warrantless, without exigent circumstances, without probable 
cause, and without the consent of anyone with the authority to 
authorize a search. The district court held a suppression hearing 
on the motion, and overruled the motion to suppress evidence 
seized from defendant's trailer home. The court found that 
defendant's wife had consented to the search.  

On August 21, 1985, defendant filed a motion for 
postconviction relief under Neb. Rev. Stat. § 29-3001 (Reissue
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1985). The court reviewed the record and denied the relief 
without an evidentiary hearing.  

Defendant assigns three errors in this appeal. He alleges that 
the court erred in (1) "denying the appellant an evidentiary 
hearing," (2) "refusing the appellant the use of the Bill of 
Exceptions," and (3) "finding the appellant did receive 
effective assistance of counsel." 

Based upon a review of the record, we determine that the 
court did not err in denying an evidentiary hearing. An 
evidentiary hearing is not required on a motion seeking 
postconviction relief when the motion and the files and records 
of the case show that a defendant is not entitled to such relief.  
State v. Grotzky, 222 Neb. 39, 382 N.W.2d 20 (1986).  

The only assignment of error worthy of discussion is that of 
ineffective assistance of counsel. In a criminal action a 
defendant is entitled not only to counsel but to effective 
assistance of counsel. Grotzky, supra. The standard for 
determining the effectiveness of counsel in a criminal case is 
whether the attorney, in representing the accused, performed at 
least as well as a lawyer with ordinary training and skill in the 
criminal law in the area. Id. Further, defendant has the burden 
to show how or in what manner his counsel was ineffective.  
State v. Webb, 218 Neb. 238, 352 N.W.2d 624 (1984); State v.  
Stranghoener, 212 Neb. 203, 322 N.W.2d 407 (1982).  

Defendant's only allegation in his brief, as to the 
ineffectiveness of his counsel, asserts that his counsel failed to 
inform him of fourth amendment defenses regarding the 
exclusion of illegally seized evidence. The record shows that 
defendant's counsel specifically raised the very issue defendant 
alleges that he was not informed of. A hearing was held on his 
counsel's motion to suppress the allegedly illegally seized 
evidence. The issue was determined against defendant.  
Defendant's counsel was not ineffective.  

With regard to the second assignment of error, we determine 
that it has no merit. In his reply brief at 1, defendant states that 
he "was able to obtain use of said Bill of Exceptions." His 
allegation that the court erred in refusing him the bill of 
exceptions has no basis in fact.  

Finally, with regard to the correctness of the trial court's
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action in overruling the motion to suppress, we express no 
opinion. We note that a postconviction proceeding may not be 
used to raise issues which could have been, but were not, raised 
on direct appeal. State v. Hurlburt, 221 Neb. 364, 377 N.W.2d 
108 (1985). Defendant's direct appeal challenged only the 
excessiveness of his sentence. His sentence was affirmed at 216 
Neb. xxii (case No. 83-647; Mar. 21, 1984).  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, v. DENNIS STRADLEY, APPELLANT.  

388 N.W.2d 516 

Filed June 20, 1986. No. 85-799.  

Appeal from the District Court for Antelope County: 
MERRITT C. WARREN, Judge. Affirmed.  

Richard Scott, for appellant.  

Robert M. Spire, Attorney General, and Laura L. Freppel, 
for appellee.  

BOSLAUGH, WHITE, HASTINGS, CAPORALE, SHANAHAN, and 
GRANT, JJ.  

PER CURIAM.  

Dennis Stradley appeals from an order of the district court 
for Antelope County, Nebraska, denying his motion for 
postconviction relief brought pursuant to the provisions of 
Neb. Rev. Stat. §§ 29-3001 et seq. (Reissue 1985). The court, 
after reviewing the files and records in the case, denied the 
motion without an evidentiary hearing. We have now reviewed 
the record and determine that the district court was correct in its 
decision. The judgment is affirmed.  

AFFIRMED.  

KRIVOSHA, C.J., participating on briefs.
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DON E. NIELSEN, APPELLANT, V. ORLENE ADAMS, APPELLEE.  

388 N.W.2d 840 

Filed June 20, 1986. No. 85-834.  

1. Fraud. In order to maintain an action for damages for false representation, the 
plaintiff must allege and prove by a preponderance of the evidence the following 
elements: (1) that a representation was made; (2) that the representation was 
false; (3) that, when made, the representation was known to be false, or made 
recklessly without knowledge of its truth and as a positive assertion; (4) that it 
was made with the intention that the plaintiff should rely upon it; (5) that the 
plaintiff reasonably did so rely; and (6) that he or she suffered damage as a 
result.  

2. Fraud: Intent: Proof: Words and Phrases: Case Overruled. "Intent to deceive" 
is not a necessary element of a cause of action for fraudulent misrepresentation 
or deceit. To the extent that Transportation Equipment Rentals, Inc. v. Mauk, 
184 Neb. 309, 167 N.W.2d 183 (1969); Hahn & Hupf Constr. v. Highland 
Heights Nsg. Home, 222 Neb. 189, 382 N.W.2d 607 (1986); Havelock Bank v.  
Woods, 219 Neb. 57, 361 N.W.2d 197 (1985); Flakus v. Schug, 213 Neb. 491, 329 

N.W.2d 859 (1983); and Erftmier v. Eickhoff, 210 Neb. 726, 316 N.W.2d 754 
(1982), include as a necessary element "intent to deceive," they are specifically 
overruled.  

Appeal from the District Court for Cuming County: 
RICHARD P. GARDEN, Judge. Reversed and remanded for a new 
trial.  

Clarence E. Mock of Johnson and Mock, for appellant.  

Thomas E. Brogan of Brogan & Stafford, P.C., for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

KRIVOSHA, C.J.  
This appeal concerns the essential elements which must be 

established in order to sustain an action for fraudulent 
misrepresentation. A review of the cases previously decided by 
this court discloses that there appears to be a conflict as to what 
these essential elements are. This conflict, however, can be 
resolved. Nevertheless, for reasons more particularly set out 
hereinafter, we find that the district court judgment in the 
instant case must be set aside and the cause remanded for a new 
trial in accordance with this opinion.  

The record discloses that early in January of 1984 the
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appellant, Don E. Nielsen, desiring to purchase a home for his 
son in West Point, Nebraska, considered a house owned by the 
appellee, Orlene Adams. While touring the house, Nielsen 
observed a sump pump in the closet at the foot of the basement 
stairs. After inquiry by Nielsen, Ms. Adams advised Nielsen 
that the sump pump was installed to cure a small problem of 
moisture accumulating at the bottom of the stairway. When 
asked directly by Nielsen as to whether Ms. Adams had 
experienced previous water problems anywhere else in the 
basement, Ms. Adams replied, "Absolutely not." Nielsen 
continued an inspection of the basement and found no 
apparent evidence of any water. Satisfied, Nielsen purchased 
the house shortly thereafter and took possession in early March 
1984. Approximately I month later, water entered into the 
basement during a series of spring rains, causing extensive 
damage. Nielsen filed suit against Ms. Adams, alleging 
fraudulent misrepresentations, and sought damages. During 
the course of the trial, Ms. Adams acknowledged that she had 
concealed information from Nielsen concerning previous water 
leakage in the basement, but claimed that the leakage disclosure 
would not have been "relevant" because, she said, she believed 
that problem had been corrected. Removal of the paneling by 
Nielsen, however, revealed an extensive water problem that had 
existed for years in the basement, sufficient to have rotted the 
wood studs on all walls of the basement containing paneling.  

At the close of all the evidence, the case was submitted to the 
jury, and the jury returned a verdict in favor of Ms. Adams and 
against Nielsen. The sole assignment of error presented to us 
pertains to instruction No. 2, given by the court and which 
Nielsen maintains was in error. Instruction No. 2 was, in part, 
as follows: 

Before the plaintiff can recover against the defendant 
the burden of proof is upon the plaintiff to prove by a 
preponderance of the evidence each and all of the 
following propositions: 

1. That the defendant made false representations to the 
plaintiff regarding problems with water leaking into the 
basement of the house in question and that this 
constituted a false representation of a material fact;
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2. That the defendant knew that the aforesaid 
representations were false when they were made, or in the 
alternative, the defendant made said representations with 
a reckless disregard as to truth or falsity; 

3. That the false representations were made by the 
defendant with the intent to decieve [sic] the plaintiff; or in 
the alternative, the defendant made false representations 
with a reckless disregard for truth or falsity; 

4. That the statements made by the defendant were 
made for the purpose of inducing the plaintiff to purchase 
the house; 

5. That the plaintiff did in fact rely upon said 
representations and was induced thereby to purchase the 
real estate in question; 

6. That the plaintiff was thereby damaged; and 
7. The nature, extent and amount of the damages thus 

sustained by the plaintiff.  
(Emphasis supplied.) 

Nielsen specifically challenges item 3 of instruction No. 2.  
He maintains that imposing upon the plaintiff the burden to 
prove "[tihat the false representations were made by the 
defendant with the intent to decieve [sic] the plaintiff" 
(emphasis supplied) was wrong under the law because it 
imposed upon Nielsen an improper and additional burden. In 
support of his position Nielsen argues that we have previously 
held that scienter is not an element of fraud and that even an 
innocent statement made without knowledge can be the basis 
for recovery. Nielsen is correct in that decisions of this court can 
be found which hold that scienter is not an element of fraud. In 
Maser v. Lind, 181 Neb. 365, 371, 148 N.W.2d 831, 834 (1967), 
we said: "We have consistently held that proof of scienter is 
unnecessary, a misrepresentation being actionable even though 
made innocently and with honest belief of its truth." A more 
careful examination of the cases, however, reveals that we may 
have been wrong about how we have stated the rule.  

The problem is further confused by the fact that we have 
sometimes omitted any reference to "intent to deceive" in the 
instruction to the jury and at other times have included "intent 
to deceive." For example, in the early case of Peterson v.
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Schaberg, 116 Neb. 346, 217 N.W. 586 (1928), we said: 
To maintain an action for damages for false 

representation, the plaintiff, in substance, must allege and 
must prove by a preponderance of the evidence the 
following elements: (1) What representation was made; 
(2) that it was false; (3) that the defendant knew it was 
false, or else made it without knowledge as a positive 
statement of known fact; (4) that the plaintiff believed the 
representation to be true; (5) that the plaintiff relied on 
and acted upon the representation; (6) that the plaintiff 
was thereby injured; and (7) the amount of the damages.  

(Syllabus of the court.) 
And recently, in the case of ServiceMaster Indus. v. J.R.L.  

Enterprises, ante p. 39, 43, 388 N.W.2d 83, 86 (1986), we said: 
To sustain a cause of action for fraudulent 

representation, a plaintiff must show (1) that a 
representation was made, (2) that the representation was 
false, (3) that when made the representation was known to 
be false or made recklessly without knowledge of its truth 
and as a positive assertion, (4) that it was made with the 
intention that the plaintiff should rely upon it, (5) that the 
plaintiff reasonably did so rely, and (6) that he or she 
suffered damage as a result.  

Of significance is the fact that, throughout all of this time, and 
through the various cases from Peterson v. Schaberg, supra, to 
ServiceMaster Indus. v. J.R.L. Enterprises, supra, no reference 
is made to "intent to deceive." 

However, there appears to be a second line of cases decided 
by this court which have included "intent to deceive" as a 
necessary element. As an example, in Page v. Andreasen, 200 
Neb. 641, 644, 264 N.W.2d 682, 685 (1978), we said: 

The essential elements required to sustain an action for 
fraudulent misrepresentation are, generally speaking, that 
a representation was made as a statement of fact, which 
was untrue and known to be untrue by the party making it, 
or else recklessly made; that it was made with intent to 
deceive and for the purpose of inducing the other party to 
act upon it; and that he did in fact rely on it and was
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induced thereby to act to his injury or damage.  
(Emphasis supplied.) 

The same rule appears in a number of other cases decided by 
this court, including Hahn & Hupf Constr. v. Highland Heights 
Nsg. Home, 222 Neb. 189, 382 N.W.2d 607 (1986); Havelock 
Bank v. Woods, 219 Neb. 57, 361 N.W.2d 197 (1985); Flakus v.  
Schug, 213 Neb. 491, 329 N.W.2d 859 (1983); and Erftmier v.  
Eickhoff, 210 Neb. 726, 316 N.W.2d 754 (1982).  

An examination of our cases discloses that this element of 
"intent to deceive" first found its way into our law in 1969 in the 
case of Transportation Equipment Rentals, Inc. v. Mauk, 184 
Neb. 309, 312, 167 N.W.2d 183, 186 (1969), wherein we said: 

The essential elements required to sustain an action for 
fraud are, generally speaking, that a representation was 
made as a statement of fact, which was untrue and known 
to be untrue by the party making it, or else recklessly 
made; that it was made with intent to deceive and for the 
purpose of inducing the other party to act upon it; and 
that he did in fact rely on it and was induced thereby to act 
to his injury or damage.  

(Emphasis supplied.) 
As already noted, while we have, on occasion, continued to 

use "intent to deceive" as an element of fraud, we have not 
consistently done so, nor have we always agreed that using 
"intent to deceive" was proper. In Mid-States Equipment Co. v.  
Evans, 191 Neb. 230, 232-33, 214 N.W.2d 496, 498 (1974), 
Judge Spencer, in a concurring opinion, noted: 

Appellant in this action contends that intent is an 
element of fraud in Nebraska. He relies upon 
Transportation Equipment Rentals, Inc. v. Mauk (1969), 
184 Neb. 309, 167 N.W.2d 183 ....  

The statement "that it was made with intent to deceive 
and for the purpose of inducing the other party to act 
upon it" crept into that case by inadvertence and had no 
bearing on the result reached. Our law is otherwise. See, 
Swanson Petroleum Corp. v. Cumberland (1969), 184 
Neb. 323, 167 N.W.2d 391; Allied Building Credits, Inc. v.  
Damicus (1958), 167 Neb. 390, 93 N.W.2d 210; Campbell 
v. C & C Motor Co. (1946), 146 Neb. 721, 21 N.W.2d 427.
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The truth is that this is one of those times when it appears 

that everyone may, in part, be correct, though no one in toto is 

right. Professor Keeton, carrying the banner for Professor 
Prosser in Prosser and Keeton on the Law of Torts, 

Misrepresentation and Nondisclosure ch. 18 (5th ed. 1984), 

appears to have explained the reason for this confusion in the 

law of fraudulent misrepresentation. While it is generally 

suggested that it is poor writing style to quote at length from 

another, where, as here, the "other" has fully and eloquently 
described the problem and little can be served by attempting to 

rephrase it simply to take original credit, we quote at length 
from Prosser and Keeton: 

Misrepresentation and nondisclosure runs all through 

the law of torts, as a method of accomplishing various 

types of tortious conduct which, for reasons of historical 
development or as a matter of convenience, usually are 

grouped under categories of their own....  

The elements of the tort cause of action in deceit . . .  

have been stated as follows: 
1. A false representation made by the defendant. In the 

ordinary case, this representation must be one of fact.  

2. Knowledge or belief on the part of the defendant that 

the representation is false-or, what is regarded as 

equivalent, that he has not a sufficient basis of 

information to make it. This element often is given the 

technical name of "scienter." 
3. An intention to induce the plaintiff to act or to 

refrain from action in reliance upon the misrep

resentation.  
4. Justifiable reliance upon the representation on the 

part of the plaintiff, in taking action or refraining from it.  

5. Damage to the plaintiff, resulting from such reliance.  
Prosser and Keeton, supra § 105 at 725, 728.  

It therefore appears that one of the recognized elements of an 

action in fraud is indeed scienter. However, a more careful 

reading of the cases, as explained by Professor Keeton, 

discloses that the reference to scienter is extremely technical.  

Professor Keeton goes on in his treatise on torts to say:
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It was not until as late as 1889 that the House of Lords, in 
the leading case of Derry v. Peek, clearly identified the 
deceit action with intentional misrepresentation, and left 
negligence and strict responsibility to be dealt with by 
other remedies.  

In that case the defendants, who were directors of a 
tramway corporation, issued a prospectus to induce the 
public to subscribe for stock, which contained the 
unqualified statement that "* * * the company has the 
right to use steam, or mechanical motive power, instead of 
horses. * *" In fact, the company had no such right. The 
plaintiff, who had purchased stock on the faith of the 
statement, brought an action of deceit. The court took an 
extremely charitable view of the evidence, and concluded 
that the defendants had honestly believed the statement to 
be true, although they had no reasonable ground for any 
such belief. It was held that the action could not be 
maintained, since nothing more than negligence was 
shown. For deceit there must be proof "that a false 
representation has been made (1) knowingly, or (2) 
without belief in its truth, or (3) recklessly, careless 
whether it be true or false." 

Prosser and Keeton, supra § 107 at 740.  
The author then turns to the question of scienter, saying: 

The intent which underlies an intentional 
misrepresentation is a more complex matter than the 
relatively simple intention in the case of assault and 
battery. It involves the intent that a representation shall be 
made, that it shall be directed to a particular person or 
class of persons, that it shall convey a certain meaning, 
that it shall be believed, and that it shall be acted upon in a 
certain way. In the usual case, all of this is present beyond 
dispute. In addition, there is the intent to accomplish an 
ultimate purpose, as to benefit the speaker, or to cause 
harm to the one addressed. It is well settled that, except as 
to the issue of punitive damages, this last is of no 
importance. The fact that the defendant was disinterested, 
that he had the best of motives, and that he thought he was 
doing the plaintiff a kindness, will not absolve him from
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liability, so long as he did in fact intend to mislead.  
So far as culpability is concerned, none of these 

intentions is controlling. The intent which becomes 
important is the intent to deceive, to mislead, to convey a 
false impression. Obviously this intent, which has been 
given the name of "scienter" by the courts, must be a 
matter of belief, or of absence of belief, that the 
representation is true; and it was this element which was so 
strongly emphasized in Derry v. Peek. The state of the 
speaker's mind, notwithstanding its elusiveness as a matter 
of psychology and its difficulty of proof, must be looked 
to in determining whether the action of deceit can be 
maintained.  

There is of course no difficulty in finding the required 
intent to mislead where it appears that the speaker believes 
his statement to be false. Likewise there is general 
agreement that it is present when the representation is 
made without any belief as to its truth, or with reckless 
disregard whether it be true or false. Further than this, it 
appears that all courts have extended it to include 
representations made by one who is conscious that he has 
no sufficient basis of information to justify them. A 
defendant who asserts a fact as of his own knowledge, or 
so positively as to imply that he has knowledge, under 
circumstances where he is aware that he will be so 
understood when he knows that he does not in fact know 
whether what he says is true, is found to have the intent to 
deceive, not so much as to the fact itself, but rather as to 
the extent of his information. Since the state of his mind 
may be inferred from the circumstances, and in the 
absence of satisfactory evidence to the contrary it may 
sometimes be quite reasonable to infer that he must have 
known that he did not know, there is a certain amount of 
leeway in the direction of holding the defendant to 
something like a reasonable standard of judgment.  

Apparently it is at this point that the line is to be drawn 
between an intent to mislead and mere negligence. An 
honest belief, however unreasonable, that the 
representation is true and the speaker has information to
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justify it, was held in Derry v. Peek to be no sufficient 
basis for deceit. It is of course clear that the very 
unreasonableness of such a belief may be strong evidence 
that it does not in fact exist; and where this conclusion is 
reached as an inference of fact, or even through a 
presumption capable of being rebutted, there is nothing 
inconsistent with a basis of intent.  

Prosser and Keeton, supra § 107 at 741-42.  
It seems clear that if one were to quickly read Prosser and 

Keeton on the Law of Torts, one could conclude that scienter or 
the intent to deceive is a necessary element of the tort cause of 
action in deceit. A closer reading, however, makes it clear that 
including "intent to deceive" as a separate element of a cause of 
action for fraudulent misrepresentation is unnecessary and 
improper. As pointed out in Calvert Fire Ins. Co. v. Unigard 
Mut. Ins. Co., 526 E Supp. 623, 637 (D. Neb. 1980): 

In sum, proof of scienter is necessary. However, as the 
case law demonstrates, this is scienter in terms of a 
knowledge requirement, not in terms of an "intent to 
deceive," as Unigard contends. Accordingly, it is clear, in 
light of the foregoing discussion, that the essential 
elements necessary to prove a cause of action for 
misrepresentation have, in essence, remained the same.  
There are no actual differences, as the parties in this case 
contend.  

Cf. Christopher v. Evans, 219 Neb. 51, 361 N.W.2d 193 (1985) 
(an equitable action seeking to rescind a contract based upon 
fraudulent concealment where intent is specifically alleged).  

It would appear that in the instant case instruction No. 2(2), 
which required the jury to find that the defendant knew that the 
representations were false or made with reckless disregard, and 
instruction No. 2(3), which required the jury to find that the 
statements were made with the intent to deceive or with reckless 
disregard for the truth, are really one and the same. Yet, by 
making them two separate items, the jury could mistakenly 
conclude that, before the plaintiff can recover, the plaintiff 
must prove both elements and that if the evidence establishes 
item 2, something more and different is required to prove item 
3. In a very technical sense, scienter is required. However, it is
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expressed in terms of false or reckless statements, as set out in 
instruction No. 2(2). Instruction No. 2(3) is not necessary and is 

confusing.  
Having considered the history of the matter and the various 

cases within this jurisdiction, we conclude that adding "intent 

to deceive" as a separate element rather than its being included 

in the element of knowledge or belief is error. Our earlier 

holding in Peterson v. Schaberg, 116 Neb. 346, 217 N.W. 586 

(1928), and our recent holding in ServiceMaster Indus. v.  
J.R.L. Enterprises, ante p. 39, 388 N.W.2d 83 (1986), 
therefore, are correct statements of the law and ones which we 
should continuously, consistently, and uniformly follow. In 

doing so we believe we will nevertheless be true to the rules of 

law regarding the necessary elements of the offense of a tort 

action for false representation or deceit. We therefore hold that 

in order to maintain an action for damages for false 

representation, the plaintiff must allege and prove by a 

preponderance of the evidence the following elements: (1) that a 

representation was made; (2) that the representation was false; 

(3) that, when made, the representation was known to be false, 

or made recklessly without knowledge of its truth and as a 

positive assertion; (4) that it was made with the intention that 

the plaintiff should rely upon it; (5) that the plaintiff reasonably 
did so rely; and (6) that he or she suffered damage as a result.  

If the defendant can establish by a preponderance of the 
evidence that the defendant had a reasonable basis to believe 

that the statement of fact was true, then recovery will be denied.  

If, on the other hand, the evidence is such that a reasonable 
person in the position of the defendant could not have honestly 

believed the statement to be true, recovery may be had. In any 

event, it need not be shown that the defendant also had a "bad" 

motive in doing what he or she did. The fact that the defendant 

deceives, itself, establishes scienter even though the defendant 

may have been unaware of the deception.  
Therefore, to the extent that we have, in previous cases, 

included "intent to deceive" as a necessary element of a cause of 

action for fraudulent misrepresentation or deceit, we 

specifically now reject that view, and to the extent that 

Transportation Equipment Rentals, Inc. v. Mauk, 184 Neb.
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309, 167 N.W.2d 183 (1969); Hahn & Hupf Constr. v. Highland 
Heights Nsg. Home, 222 Neb. 189, 382 N.W2d 607 (1986); 
Havelock Bank v. Woods, 219 Neb. 57, 361 N.W.2d 197 (1985); 
Flakus v. Schug, 213 Neb. 491, 329 N.W.2d 859 (1983); and 
Erftmier v. Eickhoff, 210 Neb. 726, 316 N.W.2d 754 (1982), 
include as a necessary element "intent to deceive," they are 
specifically overruled.  

As we have already indicated, our decision herein may, at 
first blush, seem to be in conflict with our decision in Maser v.  
Lind, 181 Neb. 365, 148 N.W.2d 831 (1967). We believe, 
however, that a more careful reading of the opinion discloses 
such not to be the case. While, perhaps, the language in Maser 
v. Lind was broader than it need be, the general statement to the 
effect that " ' "if a party, without knowing whether his 
statements are true or not, makes an assertion as to any 
particular matter upon which the other party has relied, the 
party defrauded in a proper case will be entitled to relief" . . .' " 
is, indeed, a correct statement of the law. Id. at 371, 148 N.W.2d 
at 834-35. Likewise, we believe that Maser v. Lind is correct in 
suggesting that it is not necessary to either plead or prove the 
element of scienter. But, rather, as we have already indicated, 
scienter is established when the evidence discloses that the 
defendant made a false statement with the intention that the 
plaintiff rely upon the statement. We do not, therefore, believe 
that Maser v. Lind, supra, is inconsistent with our position 
herein.  

It is regrettable that the trial court, relying upon cases 
decided by this court which used "intent to deceive" as a 
necessary element, instructed the jury as it did. Nevertheless, 
we believe that justice requires that the plaintiff's case be 
submitted to the jury upon a correct statement of the law, and 
for that reason we are left with no other alternative but to 
reverse the judgment and remand the cause with directions to 
grant the plaintiff a new trial.  

REVERSED AND REMANDED FOR A NEW TRIAL.
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BARBARA A. SULLIVAN, APPELLANT, v. DALE E. SULLIVAN, 

APPELLEE.  

388 N.W.2d 516 

Filed June 20, 1986. No. 85-847.  

1. Property Division. When awarding property in a dissolution of marriage, 

property acquired by one of the parties through gift or inheritance ordinarily is 

set off to the individual receiving the inheritance or gift and is not considered a 

part of the marital estate.  
2. _ . An appropriate division of marital property must turn on 

reasonableness and the circumstances of each particular case in the light of the 

factors set forth in Neb. Rev. Stat. § 42-365 (Reissue 1984).  

3. . The "one-third to one-half" rule in dividing marital property is of 

particular significance when the marriage is of long duration and the parties are 

the parents of all the children involved.  
4. . The debts of the parties in dissolution proceedings are facts and 

circumstances to be considered in the property division.  

Appeal from the District Court for Nance County: JOHN C.  
WHITEHEAD, Judge. Affirmed as modified.  

Philip T. Morgan of Morgan & Morgan, for appellant.  

Gwyer Grimminger of Grimminger Law Office, for 

appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

and SHANAHAN, JJ.  

PER CURIAM.  

Barbara A. Sullivan questions the decree of the district court 
for Nance County, concerning the division of property and 
child custody determined in dissolution proceedings regarding 
Barbara's marriage to Dale E. Sullivan.  

Barbara and Dale Sullivan married in 1956, had four 
children, including a son, Dennis, and engaged in farming 
operations. As a farm family, Sullivans operated their farm on 
a rented half section from 1956 to 1968. In 1969 Sullivans 
bought a 240-acre tract, the "Pelican place," for $68,000 on a 
20-year contract. The Pelican place consisted of a quarter 
section of irrigated ground and 80 acres of pasture. The 
Sullivan farmstead was located on the Pelican place.  

Dale's parents in 1973 gave Barbara and Dale, as joint
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tenants, 400 acres, that is, 80 irrigated acres and 320 acres of dry 
cropland. In 1975 Barbara's father gave Barbara and her 
brother, as joint tenants, 260 acres of farmland.  

In 1980 Sullivans experienced difficulties regarding their 
farming operations and an increasing debt owed the State Bank 
of Palmer. Dale and Barbara had jointly obligated themselves 
by promissory notes to the State Bank of Palmer. When Dale 
would not sell farm machinery and livestock for funds to apply 
on the bank debt and declined to lease Sullivans' farmland to 
third parties, Barbara refused to participate in any additional 
loan from the State Bank of Palmer and obtained employment 
in town to supplement her family's income. Without Barbara's 
participation, the bank continued to make farm loans to Dale.  

Barbara's income included an average of $600 per month 
from her employment and $5,000 per year from the farm 
owned jointly with her brother. Barbara placed all her income in 
an account which she used for the family's clothing, groceries, 
and other necessaries.  

At a farm sale in 1984, Sullivans' machinery brought 
between $40,000 to $50,000, while Sullivans' cattle brought 
between $50,000 to $60,000. After applying sale proceeds to the 
debt owed the State Bank of Palmer, that debt was $319,336, 
which included principal of $283,686. Sullivans rented out their 
farm ground and assigned the lessors' share of the 1984 crop to 
the Palmer bank. Dale became a truckdriver and earned $1,200 
per month. Barbara moved from the Sullivan home and lived in 
a house on the land she and her brother had received from their 
father.  

In November 1984 Barbara filed a petition for dissolution, 
seeking custody of Dennis, age 11, and a division of property.  
When the case was tried in September 1985, Barbara testified 
that the unpaid balance on the purchase of the Pelican place 
was $10,200 and that she worked in the family farm operations, 
such as hauling corn, while she continued her employment in 
town. Barbara further testified that in 1980, when she refused 
to participate in any further farm loans, Sullivans' 
indebtedness to the Palmer bank was $90,000. Barbara 
acknowledged that she had signed "certain notes" to the State 
Bank of Palmer. However, the instruments, dates, and amounts
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for those promissory notes do not appear in the record. Dale 
testified that Sullivans' farm debt was $9,000 in 1973, when his 
parents gave Barbara and Dale the 400-acre tract, but that debt 
had increased to $150,000 in 1980, at the time Barbara refused 
to participate in any further bank loans pertaining to the 
Sullivan farm. Dale also testified that Dennis liked living on the 
Pelican place and wanted to continue attendance at his present 
school.  

An officer of the State Bank of Palmer testified that the bank 
had no mortgage on the Pelican place and no interest in the land 
owned by Barbara and her brother. The 400-acre tract, the gift 
from Dale's parents, was mortgaged as security for the farm 
loans to Dale and had a value of $160,000. Although the record 
does not contain any documentary evidence concerning a 
mortgage to State Bank of Palmer, testimony substantiates 
existence of such mortgage, but the date when such mortgage 
was signed, its terms, and the identity of the mortgagor(s) are 
not reflected in the record. (The record does not contain any 
exhibit.) The Pelican place had a value of $168,000.  

The district court determined that the balance of the debt 
owed to the State Bank of Palmer was $256,000. In dividing 
property of the parties, the district court awarded Barbara the 
one-half interest in the land owned jointly with her brother and 
also awarded Barbara a one-half interest in the Pelican place, 
but ordered Barbara to pay one-half of the debt owed the 
Palmer bank, $128,000. The court further ordered that 
Barbara pay one-half of the balance of the purchase price for 
the Pelican place. To Dale the district court awarded the entire 
400-acre tract and a one-half interest in the Pelican place. The 
court ordered Dale to pay one-half of the bank debt, that is, 
$128,000, and one-half of the balance owed on the purchase 
price for the Pelican place. The court also ordered Dale to pay 
all other outstanding debts of the parties. Finally, subject to 
joint custody of both parties, physical custody of Dennis was 
placed in Dale.  

Barbara contends the district court erred in three areas: (1) In 
placing custody of Dennis with Dale; (2) In giving Dale an 
undivided one-half interest in the Pelican place; and (3) In 
allocating to Barbara one-half of the debt incurred in operating
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the 400-acre tract, while awarding all that tract to Dale.  
Taking first Barbara's assignment of error regarding custody 

of Dennis, upon our de novo review of the record, we find no 
abuse of discretion on the part of the district court. A 
determination of child custody is a matter initially entrusted to 
the sound discretion of a trial judge, which determination, on 
appeal, will be affirmed in the absence of an abuse of discretion 
on the part of the trial court. See Grace v. Grace, 221 Neb. 695, 
380 N.W.2d 280 (1986). The trial court's placement of custody is 
affirmed.  

In considering Barbara's assignment of error regarding the 
district court's division of the Pelican place, we must first 
determine the extent of Sullivans' marital estate. The district 
court included in the marital estate that real estate owned 
jointly by Barbara and her brother, property which was a gift 
from their father. In Grace v. Grace, supra at 699, 380 N.W.2d 
at 284, we stated: " '[W]hen awarding property in a dissolution 
of marriage, property acquired by one of the parties through 
gift or inheritance ordinarily is set off to the individual receiving 
the inheritance or gift and is not considered a part of the marital 
estate.' " An exception to the foregoing general rule is 
recognized where both spouses have contributed to 
improvements or operation of the property received by 
inheritance or gift during the term of the marriage, or where a 
spouse, not owning the property prior to marriage or receiving 
the inheritance or gift, has significantly cared for such property 
during the marriage. See Grace v. Grace, supra.  

In the case before us there was no evidence indicating that 
Dale either contributed to improvement or operation of 
Barbara's property owned jointly with her brother or that Dale 
had significantly cared for the property during his marriage to 
Barbara. The record is silent regarding any involvement by 
Dale in the care of Barbara's jointly owned farmland or the 
farm operations conducted on that property. In Grace v. Grace, 
supra, we reaffirmed the principles set forth in Matlock v.  
Matlock, 205 Neb. 357, 359, 287 N.W.2d 690, 691 (1980): 
"How property, inherited by a party before or during the 
marriage, will be considered in determining division of 
property or award of alimony must depend upon the facts of
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the particular case and the equities involved." Under the 
circumstances, the district court abused its discretion in 
including Barbara's joint tenancy property in Sullivans' marital 
estate. Therefore, Barbara's real estate, owned jointly with her 
brother, is set over to Barbara and excluded from Sullivans' 
marital property. See Guggenmosv. Guggenmos, 218 Neb. 746, 
359 N.W.2d 87 (1984) (division of property in marriage 
dissolution cases is a matter initially entrusted to the sound 
discretion of the trial judge and, on a de novo review of the 
record, will be affirmed by the Supreme Court in the absence of 
an abuse of discretion on the part of the district court).  

Removal of Barbara's jointly owned property from 
Sullivans' marital estate leads us to the district court's division 
of Sullivans' marital property.  

Neb. Rev. Stat. § 42-365 (Reissue 1984) provides: 
When dissolution of a marriage is decreed, the court 

may order . .. division of property as may be reasonable, 
having regard for the circumstances of the parties, 
duration of the marriage, a history of the contributions to 
the marriage by each party, including contributions to the 
care and education of the children, and interruption of 
personal careers or educational opportunities, and the 
ability of the supported party to engage in gainful 
employment without interfering with the interests of any 
minor children in the custody of such party....  

... The purpose of a property division is to distribute 
the marital assets equitably between the parties. ...  

There is no question that the Pelican place is an item included 
within Sullivans' marital property. From the record before us, 
we have no way of determining that Dale's parents did not 
intend the 400-acre tract to be a gift to both parties. The 
400-acre tract was properly included in the marital estate, as 
well. See Van Newkirk v. Van Newkirk, 212 Neb. 730, 325 
N.W.2d 832 (1982). Moreover, the record discloses that Barbara 
materially assisted the family farming operations conducted on 
the property received from Dale's parents.  

Using a value of $168,000 for the Pelican place and a value of 
$160,000 for the 400-acre tract which Dale and Barbara 
received from Dale's parents, the marital estate had a value of
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$328,000. By awarding one-half of the Pelican place and the 
entire 400-acre tract to Dale, the district court awarded 
approximately 74 percent of the marital estate to Dale and 26 
percent to Barbara.  

Recently, in Taylor v. Taylor, 222 Neb. 721, 386 N.W.2d 851 
(1986), we acknowledged the general rule for a division of 
marital property, that is, awarding a spouse one-third to 
one-half of the marital property, but also recognized that a 
division of property is not subject to a precise mathematical 
formula. Rather, an appropriate division of marital property 
must turn on reasonableness and the circumstances of each 
particular case in the light of the factors set forth in § 42-365.  
The "one-third to one-half" rule in dividing marital property 
"is of particular significance when 'the marriage is of long 
duration and the parties are the parents of all the children 
involved.' " Taylor v. Taylor, supra at 733, 386 N.W.2d at 
859-60.  

In an analysis of the factors set forth in § 42-365, Barbara 
and Dale were married for 29 years, had four children, and 
mutually contributed significantly to the family farm 
operations, which grew from a rented farm in 1968 to 640 acres 
of farmland owned in 1973. By her employment and income 
from her farmland outside the marital estate, Barbara 
supplemented the family income used for necessaries. When we 
consider the factors found in § 42-365, and exclude from 
Sullivans' marital property Barbara's interest in the real estate 
owned jointly with her brother, we find that the district court's 
division of marital property is an abuse of discretion and, 
therefore, must be modified to achieve an equitable division of 
marital property. For this reason we modify the district court's 
division of marital property and make the following division: 
Barbara and Dale each shall receive a one-half interest in the 
Pelican place and the 400-acre tract given to Dale and Barbara 
by Dale's parents.  

However, such division of marital property necessitates a 
revision in the allocation of debts. "The debts of the parties are 
facts and circumstances to be considered in the property 
division." Choat v. Choat, 218 Neb. 875, 878, 359 N.W.2d 810, 
813 (1984). In Black v. Black, 221 Neb. 533, 536, 378 N.W.2d
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849, 851 (1985), we stated that the "net marital estate" must be 
divided and that the "debts of the parties should be considered 
in making a property division." As expressed in 24 Am. Jur. 2d 
Divorce and Separation § 935 at 923 (1983): 

[I]f assets are to be divided between the parties, debts 
incurred in obtaining those assets should also be allocated 
between the parties. On the other hand, it has been held 
not to be an abuse of judicial discretion to divide the assets 
of the parties equitably without requiring them to share 
the debts.  

There is a conflict of evidence regarding the balance of the 
indebtedness in 1980 to the State Bank of Palmer, when 
Barbara refused to participate in any further bank loans. The 
district court determined that the debt owed to the Palmer bank 
in 1985 was $256,000 and allocated one-half of that debt to each 
of the parties. Although the debt to the Palmer bank was not 
incurred in obtaining or acquiring assets by the Sullivans, 
nevertheless we believe that an equitable consideration requires 
an allocation of that debt between Dale and Barbara. We find 
that the balance of the indebtedness owed by the Sullivans to 
the bank in 1980 was $90,000. Any debt owed to the Palmer 
bank beyond $90,000 resulted from the bank's continued loans 
to Dale after Barbara refused to participate in any bank loan 
after 1980. We modify the allocation of debt owed to the State 
Bank of Palmer. Equity requires that Barbara bear one-half of 
the $90,000 debt owed to the State Bank of Palmer in 1980.  
Therefore, one-half of that bank debt, that is, $45,000, is 
allocated to Barbara as her responsibility for payment, and 
one-half of that 1980 bank debt is allocated to Dale for 
payment. Any debt owed to the State Bank of Palmer in excess 
of $90,000 is the sole responsibility of Dale for payment. We 
agree with the district court that the balance of the debt on the 
purchase price for the Pelican place should be borne equally by 
Dale and Barbara. Dale is responsible for all other debts as 
decreed by the district court.  

The decree of the district court, as modified, is affirmed.  
AFFIRMED AS MODIFIED.
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STATE OF NEBRASKA, APPELLEE, v. DUANE D. HENN, APPELLANT.  
388 N.W.2d 846 

Filed June 20, 1986. No. 85-848.  

Sentences: Appeal and Error. This court will not modify on appeal a sentence imposed 
within the statutory limits, absent an abuse of discretion on the part of the trial 
court.  

Appeal from the District Court for Hall County: ORVILLE L.  
COADY, Judge. Affirmed.  

Gwyer Grimminger of Grimminger Law Office, for 
appellant.  

Robert M. Spire, Attorney General, and Dale D. Brodkey, 
for appellee.  

BOSLAUGH, WHITE, HASTINGS, CAPORALE, SHANAHAN, and 
GRANT, JJ.  

WHITE, J.  
This appeal arises from the criminal prosecution of 

defendant-appellant, Duane D. Henn, for theft by unlawful 
taking. Defendant pled guilty to the offense and was sentenced 
to imprisonment for 1 year by the district court for Hall 
County.  

Defendant assigns as error that the court failed to determine 
whether defendant received a copy of the information I day 
prior to arraignment, that the court failed to determine whether 
defendant waived the reading of the information, and that the 
court failed to read or apprise the defendant of the nature of the 
charge prior to entry of defendant's plea. In addition, 
defendant alleges that the court abused its discretion in 
sentencing him to a term of imprisonment.  

Defendant is 48 years old, divorced, and the father of four 
children. At the time of the offense, he was employed as clerk of 
the district court for Hall County. Defendant was facing severe 
financial difficulties as a result of debts he incurred to pay his 
gambling losses. He endorsed a check received in the clerk's 
office, which was a payment of child support, and presented it 
to Norwest Bank in Grand Island and obtained $2,000 in cash 
for his personal use. Later on, in anticipation of a routine audit
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of his office in which he knew the theft of funds would be 
discovered, defendant contacted his attorney and confessed to 
the theft. He resigned as clerk of the court the same day.  

With respect to defendant's first three assignments of error, 
regarding his examination by the trial court prior to the entry of 
his plea of guilty, we note that nowhere in his brief does 
defendant allege that he did not have actual notice of the charge 
against him. He conceded in oral argument that all of the 
elements of the crime were explained to him. Although the 
defendant alleges that the court failed to determine whether he 
received a copy of the information 1 day prior to arraignment 
and refers us to Neb. Rev. Stat. § 29-1802 (Reissue 1985), the 
record indicates that defendant's attorney was served with 
notice more than a month prior to trial. Section 29-1802 
specifically allows counsel to be served. Finally, the record 
reflects that defendant's rights were explained to him and that 
he knowingly, intelligently, and voluntarily waived them. We 
find no error in the trial court's actions.  

There is no doubt that defendant was distressed at receiving a 
prison term rather than probation at his sentencing. He had 
made full restitution, showed remorse, acted in a cooperative 
manner, had stopped gambling, had secured employment, and 
was generally conducting himself as a good citizen. This court 
will not modify on appeal a sentence imposed within the 
statutory limits, absent an abuse of discretion on the part of the 
trial court. State v. Perdue, 222 Neb. 679, 386 N.W.2d 14 
(1986). Theft by unlawful taking in the amount of $2,000 is a 
Class III felony punishable by up to 20 years' imprisonment 
and a $25,000 fine. We find no evidence that the trial court 
abused its discretion in sentencing defendant.  

AFFIRMED.  

KRIVOSHA, C.J., participating on briefs.
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JAMES CLARK, APPELLANT, V. CHARLES CORNWELL, ADULT 

PAROLE ADMINISTRATOR, ET AL., APPELLEES.  

388 N.W.2d 848 

Filed June 20, 1986. No. 85-970.  

Jurisdiction: Judgments: Records: Time: Appeal and Error. As required by Neb. Rev.  
Stat. § 25-1905 (Reissue 1985), to confer jurisdiction on a district court for 
proceedings in error, a proper transcript must be filed with the district court 
within I calendar month after rendition of a final judgment or order to be 
reviewed. See Neb. Rev. Stat. § 25-1931 (Reissue 1985).  

Appeal from the District Court for Lancaster County: 
BERNARD J. McGINN, Judge. Affirmed.  

Robert B. Creager of Berry, Anderson, Creager & 
Wittstruck, for appellant.  

Robert M. Spire, Attorney General, and Linda L. Willard, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

SHANAHAN, J.  
James Clark appeals the dismissal of his petition in error in 

the district court for Lancaster County as the result of Clark's 
failure to file a transcript, Neb. Rev. Stat. § 25-1905 (Reissue 
1985), within 1 calendar month after the order, Neb. Rev. Stat.  
§ 25-1931 (Reissue 1985), rendered by the Board of Parole.  

After receiving testimony in proceedings held on April 1, 
1985, which had been attended by Clark and his lawyer, the 
Board of Parole, by unanimous vote, revoked Clark's parole 
and ordered Clark's reincarceration to serve the balance of his 
sentence with "forfeiture of good time." On April 2 the 
chairman of the Board of Parole sent a letter, which Clark 
received, giving written notice of the board's action in revoking 
Clark's parole and indicating that Clark's case would be 
reviewed in April 1986. In his letter of April 26 to the parole 
administration, Clark's lawyer, after acknowledging that he 
had attended Clark's hearing on April 1, requested "a copy of 
the transcript of that proceeding as soon as possible." Clark, 
pro se on May 1, filed his petition in error, designating Charles
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Cornwell, adult parole administrator, and the Board of Parole 
as respondents and alleging deprivation of Clark's 
constitutional rights at the revocation hearing. Attached and 
incorporated into Clark's petition in error was a photostatic 
copy of the April 2 letter from the chairman of the Board of 
Parole regarding the April 1 hearing and revocation of Clark's 
parole. Although the certificate signed by the transcriber for 
the parole board attested on April 29 that she had prepared an 
accurate transcript of Clark's hearing on April 1, the chairman 
of the parole board, in his May 2 letter to Clark's lawyer, stated 
"[t]he transcript of Mr. Clark's hearing on April 1, 1985, is in 
the process of being typed" and that, upon completion of the 
transcript and payment of the costs, the transcript would be 
mailed to Clark's lawyer. A certified transcript of testimony 
given at Clark's April 1 hearing was provided to Clark, who 
acknowledged receipt "on or about May 23," although the 
records manager of the Board of Parole certified the transcript 
of testimony on May 28, 1985.  

On June 14 Charles Cornwell and the Board of Parole filed 
their motion to dismiss, alleging that Clark had not filed a 
transcript within the prescribed statutory time. Clark, by 
written motion filed on July 22, asked leave to file an amended 
petition in error and attached to his motion a copy of the 
proposed amended petition to which Clark had appended, 
without certification, copies of correspondence involving 
Clark, his lawyer, and the parole administration and a certified 
transcription of testimony at the April 1 hearing regarding 
revocation of Clark's parole. Later, the district court sustained 
the respondents' motion to dismiss and also held that Clark's 
motion to amend his petition "is overruled for the reason that it 
does not appear that the jurisdictional defect of failing to file 
[an] authenticated transcript can be cured by filing [the] 
amended petition." 

Clark claims two errors were committed by the district court.  
First, the district court erred in deciding that a transcript was 
jurisdictional. Second, it was error to deny leave to amend 
Clark's petition. A third error, although alleged, is not argued 
and, therefore, will not be considered. See Neb. Ct. R. of Prac.  
9D(1)d (rev. 1983).
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We conclude that the district court judgment must be 
affirmed in view of our holding in Marcotte v. City of Omaha, 
196 Neb. 217, 241 N.W2d 838 (1976). In Marcotte, on January 
30, 1975, the personnel board of the city of Omaha held its 
hearing and, in the presence of Marcotte and his attorney, orally 
announced its decision; on February 10 or 11 the personnel 
board reduced its order to writing; and on March 7 Marcotte 
filed his petition in error in the district court, accompanied by 
certified copies of papers showing the order of the personnel 
board. In disposing of Marcotte on a jurisdictional basis, we 
held: 

[W]hile the requirement of section 25-1905, R.R.S. 1943, 
requiring that "a transcript of the proceedings containing 
the final judgment or order" be filed with the petition in 
error is jurisdictional, the inability of a petitioner in error, 
who has timely filed his petition to obtain and file the 
transcript, occasioned solely by the failure of the public 
official charged with responsibility for furnishing the 
transcript to perform his public duty, does not defeat the 
jurisdiction of the appellate court. [Citations omitted.] 

The record here suggests no reason which would excuse 
the failure of the timely filing of the petition in error, nor 
indeed the timely filing of a transcript containing the order 
appealed from. The parties concede that the order of the 
personnel board was reduced to writing on February 10 or 
11, 1975. No reason appears in the record indicating that a 
certified copy was then unobtainable. The record does 
suggest that on February 20, 1975, counsel for Marcotte 
requested from the personnel board a "transcript of the 
hearing" and was advised that a "transcript of the 
testimony" would not be available until April or May 
1975. The record does not show a specific request for a 
certified copy of the order of the personnel board at that 
time or any other time previous to the expiration of the 1 
month period, nor that if such a request had been made 
the certified transcript could not have been obtained.  

It is the filing of the certified copy of the judgment or 
order which is jurisdictional. [Citations omitted.] If the 
certified copy includes the judgment, jurisdiction is
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conferred on the appellate court and the transcript may be 
later supplemented. [Citation omitted.] ...  

Having failed to file his petition in error and certified 
copy of the transcript containing the judgment within 1 
month from the date of the order complained of, 
appellant failed to meet the jurisdictional requirements of 
section 25-1931, R.R.S. 1943, and the District Court 
acquired no jurisdiction. The order of the District Court 
dismissing the appellant's petition in error was correct.  

Id. at 220-21, 241 N.W2d at 840-41.  
As was the case in Marcotte v. City of Omaha, supra, Clark 

requested a transcript of the proceedings held on April 1, 1985, 
and did not request a certified transcript containing the final 
order of the Board of Parole revoking Clark's parole. The 
photostatic copy of the letter from the chairman of the Board of 
Parole to Clark on April 2, 1985, did not constitute a proper 
transcript for the purpose of § 25-1905. Cf. Moell v. Mennonite 
Deaconess Home & Hosp., 221 Neb. 168, 170, 375 N.W2d 618, 
620 (1985), where we held that documents, unauthenticated and 
appended to a petition in error, "do not in any sense constitute a 
transcript." As required by § 25-1905, to confer jurisdiction on 
a district court for proceedings in error, a proper transcript 
must be filed with the district court within 1 calendar month 
after rendition of a final judgment or order to be reviewed. See 
§ 25-1931. Clark failed to file a proper transcript containing the 
final order of the Board of Parole. Consequently, the district 
court never acquired jurisdiction to take any action on or hear 
Clark's petition in error.  

As this court held in Glup v. City of Omaha, 222 Neb. 355, 
359, 383 N.W2d 773, 777 (1986): "If the district court lacked 
power to entertain the proceedings and decide the question 
raised by such action, this court is equally without power to 
review the final judgment or order which is the subject matter 
of the action brought to the district court." 

Since the district court did not acquire jurisdiction, we need 
not consider Clark's second assigned error regarding the district 
court's refusal to allow Clark to amend his petition in error.  

AFFIRMED.
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IN RE ESTATE OF WALTER G. MICHELS, DECEASED.  

JEANNE KERWOOD, APPELLANT, v. HARRY ZWEIFEL, PERSONAL 
REPRESENTATIVE OF THE ESTATE OF WALTER G. MICHELS, 

DECEASED, APPELLEE.  

389 N.W.2d 285 

Filed June 27, 1986. No. 84-917.  

1. Decedents' Estates: Appeal and Error. In reviewing a probate case on appeal 
from the county and district courts, our review, like that of the district court, is 
confined to an examination for errors appearing on the record.  

2. Contracts: Real Estate: Options to Buy or Sell. An option to purchase real estate 
is a unilateral contract by which the owner of the property agrees with the holder 
of the option that the optionee has the right to buy the property according to the 
terms and conditions of the contract.  

3. Contracts: Tender: Time: Waiver. An unqualified renunciation of an executory 
contract before time for performance by one party excuses tender of 
performance by the other party at the time set for performance.  

Appeal from the District Court for Thayer County: ORVILLE 

L. COADY, Judge. Affirmed and remanded with directions.  

Joseph Ginsburg of Erickson & Sederstrom, P.C., and James 
P. McKernan of McKernan & Werner, for appellant.  

Joseph E Chilen of Denney & Chilen, for appellee.  

BOSLAUGH, HASTINGS, CAPORALE, and GRANT, JJ., and 
BRODKEY, J., Retired.  

GRANT, J.  

This appeal arises out of an action brought in the county 
court for Thayer County by the appellant, Jeanne Kerwood, 
daughter of the deceased, Walter G. Michels. The action was 
brought for construction of Walter Michels' will and for court 
instructions and directions to the personal representative of the 
estate with respect to an option in the will to purchase certain 
real estate. The county court dismissed Kerwood's petition. On 
appeal the district court found for the personal representative 
and remanded the case for further estate proceedings. Kerwood 
filed a motion for new trial, which was overruled. Kerwood has 
since timely appealed to this court. We affirm.  

The relevant facts in this case are not in dispute. Walter 
Michels died testate on March 11, 1982. He was survived by his
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wife, Dorothy Michels, and his two daughters, Jeanne 

Kerwood, the appellant, and Vernida Messing. All of these 

individuals are interested persons as defined by Neb. Rev. Stat.  

§ 30-2209(21) (Reissue 1985). Harry Zweifel, who is associated 

with the Fairbury State Bank in Fairbury, Nebraska, was 

appointed personal representative of the Michels estate on 

April 19, 1982.  
The controversy in this case arises from paragraph NINTH 

of the last will and testament of the decedent, Michels.  

Paragraph NINTH provided as follows: 
I hereby grant to my son-in-law, LESTER D.  

MESSING, the option to purchase the following 

described real estate, to-wit: 
The West Half of the Southeast Quarter 
(W'/2SE'/4); of Section Twenty (20) and The 

Northwest Quarter of the Northeast Quarter 

(NWI/4NE'/4): and Lot One (1) of the Northwest 

Quarter (NW'/4) of Section Twenty-nine (29), (said 
Lot 1 being also described as the E'/3 of the N3 /4 of 
the NW1/4 of said Section 29); 

All in Township Three (3) North, Range One (1), 
West of the 6th Principal Meridian, Thayer County, 
Nebraska, containing 160 acres, more or less 

within one year of the date of my death for the sum of 

Fifty Thousand Dollars ($50,000.00), the proceeds from 

which shall become a part of my estate and shall pass 

pursuant to the terms of this, my Last Will and Testament.  

In the event my son-in-law, Lester D. Messing, does not 

excersise [sic] the option within one year from the date of 

my death to purchase the above described real estate, then 

said land shall pass under the terms of this, my Last Will 

and Testament.  
In May of 1982 Lester and Vernida Messing gave Zweifel the 

following letter: 
TO: Harry Zweifel, Personal Representative of the Estate 

of Walter G. Michels, Deceased 
I, LESTER D. MESSING, hereby exercise the option 

contained in Article NINTH of the Last Will and



223 NEBRASKA REPORTS

Testament of Walter G. Michels, deceased, to purchase the 
following described real estate . . . for the sum of FIFTY 
THOUSAND DOLLARS ($50,000.00).  

DATED this 26 day of May, 1982.  

/s/ Lester D. Messing 
Lester D. Messing 

On June 7, 1982, Kerwood filed a petition in the county court 
for Thayer County challenging the validity of the option given 
to her brother-in-law in Michels' will. The record shows that 
Kerwood sought to have the option declared void, alleging, 
"Paragraphs Third and Fourth of said Will are inconsistent and 
cannot be reconciled with Paragraph Ninth . . ." and 
"Paragraph Ninth .. . [is] the result of undue influence exerted 
upon the testator [Michels] by or on behalf of Lester Messing 
and Vernida Messing. . . ." 

Zweifel testified that in June of 1982 he became aware of the 
litigation instituted by Kerwood and told the Messings that he 
would not tender a deed to the option property until all 
litigation was terminated. To this date the Messings have not 
tendered any payment toward the exercise of this option and 
Zweifel has continued to refuse to tender a deed.  

Kerwood's petition was apparently dismissed by the county 
court, although the record is not clear when that occurred.  
Kerwood then filed a second petition with the Thayer County 
Court on January 11, 1983, containing the same allegations as 
the first petition. Three days later, on January 14, 1983, 
Kerwood filed a "Notice of Appeal." This document stated a 
request to transfer the case to the district court, as authorized 
by Neb. Rev. Stat. § 30-2429.01 (Cum. Supp. 1984). Trial was 
scheduled in the district court for November 14, 1983. On 
November 10, 1983, counsel for Kerwood filed an 
"Application for Leave to Withdraw as Counsel." On a 
showing of a letter from Kerwood to her attorneys dismissing 
them, counsel was permitted to withdraw on November 18, 
1983. The district court also dismissed the case on November 
18, 1983, pursuant to Kerwood's letter.  

Kerwood filed a third petition in county court on December 
23, 1983. This petition alleged that not only had the option price
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not been tendered but that the price itself should reflect the fair 
market value of the property, which was alleged to be $150,000.  
Trial was held in county court on May 7, 1984. Although the 
county court's final order is not contained in this record, it is 
evident that the court ruled against Kerwood. On appeal to the 
district court, a hearing took place on August 30, 1984, where 
the court received into evidence the bill of exceptions from the 
county court and a copy of the inventory of the estate.  

On September 28, 1984, the district court found for the 
personal representative and against Kerwood and remanded the 
case to county court "for further estate proceedings and the 
transfer of real estate in accordance with Paragraph Ninth of 
the will." Kerwood filed a motion for new trial, which was 
overruled. Kerwood has since timely appealed to this court.  

In reviewing a probate case on appeal from the county and 
district courts, our review, like that of the district court, is 
confined to an examination for errors appearing on the record.  
Neb. Rev. Stat. § 25-1911 (Reissue 1985); In re Estate of 
Casselman, 219 Neb. 653, 365 N.W.2d 805 (1985); In re Estate 
of Wagner, 222 Neb. 699, 386 N.W.2d 448 (1986).  

Kerwood has assigned eight errors. All allege, in one form or 
another, that the trial court erred in determining the option was 
valid even though more than a year had passed since the 
testator's death. Kerwood's position is that the district court 
erred in failing to find that the option provision contained in 
paragraph NINTH of the will contemplated payment of the 
purchase price in connection with its exercise. Kerwood 
contends that Lester Messing must not only give notice of his 
intent to exercise the option but was also required to tender the 
option price of $50,000. Zweifel, on the other hand, argues that 
"[a]rticle NINTH . . . does not require the tender of the 

payment of the purchase price within one year as a condition 
precedent, but merely the giving of notice of the exercise of said 
option." Brief for Appellee at 16.  

We hold that payment is a necessary requisite to the exercise 
of the option. Messing had 1 year from the date of Michels' 
death to tender the option price to the personal representative.  
We reach this conclusion based upon the language contained in 
the option itself. The first part of paragraph NINTH grants an
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"option to purchase" to Messing. Following a legal description 
of the option property, paragraph NINTH then provides that 
option must be exercised "within one year of the date of my 
death for the sum of . . . ($50,000.00)." Paragraph NINTH 
further provides that the proceeds from this sale then "become 
a part of my estate and shall pass pursuant to . .. my Last Will 
and Testament." Paragraph NINTH also provides, "In the 
event my son-in-law, Lester D. Messing, does not excersise [sic] 
the option within one year from the date of my death to 
purchase the above described real estate, then said land shall 
pass under . . . my Last Will and Testament." Paragraph 
NINTH allows Messing to pay the option price at any time 
within 1 year of Michels' death in order to properly exercise the 
option. The fact that Messing gave Zweifel a letter informing 
Zweifel of his intention to exercise the option has no legal effect 
in this case. If Messing had not tendered the purchase price 
along with an intent to exercise the option within 1 year of 
Michels' death, then the option would not have been properly 
exercised, absent the matters hereinafter discussed.  

We have stated, " ' " 'An option to purchase real estate is a 
unilateral contract by which the owner of the property agrees 
with the holder of the option that he has the right to buy the 
property according to the terms and conditions of the contract.  
... . " ' " Gleeson v. Frahm, 211 Neb. 677, 679, 320 N.W.2d 95, 
96 (1982). In instances where the contract specifies the required 
manner of acceptance, the optionee must conform. However, if 
the manner of acceptance is not specified, the optionee may 
exercise by promising to perform what the option requires of 
him. Gleeson v. Frahm, supra; Restatement (Second) of 
Contracts § 32 (1981). The option in this will specifies a 
particular manner of exercise and acceptance.  

A dispositive issue remains, however. We have previously 
held that an unqualified renunciation of an executory contract 
before time for performance by one party excuses tender of 
performance by the other party at the time set for performance.  
See Friehe Farms, Inc. v. Haberman, 191 Neb. 292, 214 
N.W.2d 916 (1974). See, also, Chiles, Heider & Co. v. Pawnee 
Meadows, 217 Neb. 315, 350 N.W.2d 1 (1984). In much the 
same manner, Zweifel has refused to tender a deed to Messing
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because of the litigation instituted by Kerwood. Messing was 
excused from his obligation to tender the option price because 
tender would have been useless considering Zweifel's refusal to 
tender a deed. Thus, the time for allowing Messing to exercise 
his option under paragraph NINTH should be extended to the 
extent that Kerwood's various will contests interrupted the 
option period of 1 year.  

The record in this case indicates that Kerwood filed her initial 
petition in county court on June 7, 1982, some 3 months after 
Michels' death. That period of time should be calculated in 
determining the 1-year option period. Beyond this, the record 
before us is incomplete and we are unable to determine when 
subsequent litigation began and ended. We are unable to 
determine when Zweifel would be able to tender a deed without 
the complications interposed by Kerwood's will contests. The 
county court must make such a determination in order to allow 
Messing his full 1-year option period. To deny Messing the full 
1-year option period would frustrate the intent of the testator.  

The order of the district court is hereby affirmed and the 
cause remanded to the district court with directions to return 
the matter to county court for further proceedings consistent 
with this opinion.  

AFFIRMED AND REMANDED WITH DIRECTIONS.  

PIERCE C. JONES ETAL., APPELLEES, v. RICHARD G. BURR, JR., ET 

AL., APPELLANTS, ED JURGENSMEIERET AL., APPELLEES.  

389N.W.2d 289 

Filed June 27, 1986. No. 84-929.  

1. Mortgages: Contracts: Foreclosure: Vendor and Vendee. Where the parties enter 
into an executory contract for the sale of real estate, even though title has not 
passed, the vendor, upon default by the vendee, may treat the contract as an 
ordinary real estate mortgage and foreclose it as such.  

2. Mortgages: Acceleration Clauses: Foreclosure. A stipulation in a mortgage 
providing that the whole debt secured thereby shall become due and payable 
upon failure of the mortgagor to pay the interest or any installment of principal 
upon maturity thereof, or to comply with any other condition of the mortgage,
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is a legal, valid, and enforceable stipulation and is not in the nature of a penalty 
or forfeiture which a court of equity will refuse to enforce.  

3. -: - - If a default exists, and the option to accelerate is 
exercised by the mortgagee, the effect thereof cannot be defeated by the 
mortgagor without the concurrence of the holder of the mortgage.  

4. Estoppel: Waiver. In order to establish a waiver of a legal right, there must be 
clear, unequivocal, and decisive action of a party showing such a purpose, or acts 
amounting to estoppel on his part.  

5. Mortgages: Foreclosure: Taxes. The payment of delinquent taxes after the 
commencement of an action to foreclose a mortgage does not deprive the 
mortgagee of the right secured by the exercise of his option.  

Appeal from the District Court for Webster County: 
BERNARD SPRAGUE, Judge. Affirmed.  

Douglas Pauley of Conway, Connolly and Pauley, P.C., for 
appellants.  

D. Charles Shoemaker of Shoemaker & Witt, for appellees 
Jones et al.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

KRIVOSHA, C.J.  
Richard G. Burr, Jr., and DeAnne Burr (hereinafter referred 

to as buyers) appeal from a judgment entered by the district 
court for Webster County, Nebraska, finding that the appellees 
Pierce C. Jones, Ellen G. Jones, James M. Corner, and Alice G.  
Corner (hereinafter referred to as sellers) were entitled to an 
immediate foreclosure of certain land conveyed by sellers to 
buyers. The single assignment of error raised by buyers is that 
the district court erred in finding that the sellers were entitled to 
foreclosure. We have reviewed the record and conclude that the 
district court was correct, and the judgment must be affirmed.  

On August 16, 1972, sellers entered into an agreement to 
convey to Ed Jurgensmeier, another one of the buyers, certain 
real estate located in Webster County, Nebraska, and more 
particularly described as "The West Half (WI/2) of Section Five 
(5) and the West Half (WI/ 2) of Section Eight (8), all in 
Township Two (2) North, Range Eleven (11) West of the 6th 
PM., Webster County, Nebraska," for a total purchase price of 
$253,000. A part of the purchase price was to be paid upon
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execution of the agreement, a further sum upon delivery to the 
escrow agent of a warranty deed, and the balance in annual 
installments over a period of 20 years. On October 31, 1972, 
Jurgensmeier assigned and conveyed all of his right, title, and 
interest in the agreement to Richard G. Burr, Jr.  

The agreement provided in paragraph 4 in part as follows: 
"[T]he Buyer agrees to pay, before the same become delinquent, 
all such taxes for the year 1972 and subsequent years." 
(Emphasis supplied.) Additionally, paragraph 13 of the 
agreement provided in part: 

If the Buyer fails to pay any amount due under the terms 
of this contract or if the Buyer fails to perform any of the 
other terms, covenants, or agreements of this contract, the 
Owners may declare a default by delivering written notice 
thereof to the Buyer. Such notice shall be addressed to the 
Buyer's residence or at such other place as designated from 
time to time in writing by the Buyer. . . . If the Buyer fails 
to make said payment or correct said default within ninety 
(90) days after delivery of such written notice, the Owners 
may declare the entire principal sum remaining unpaid 
under this Agreement together with accrued interest and 
any advances made by the Owners as herein provided, 
immediately due and payable at the option of the Owners 
without further notice or demand . . . . Failure of the 
Owners to exercise any option or remedy herein specified 
at the time of any default or failure of the Owners to give 
any such notice in the event of such default shall not 
operate as a waiver of the right of the Owners to exercise 
such option or remedy for any subsequent default at any 
time thereafter.  

On November 14, 1980, sellers' attorney sent a certified 
letter to Richard G. Burr, Jr., informing him that he had not 
paid the 1978 and 1979 real estate taxes, in violation of 
paragraph 4 of the agreement. The failure to pay these taxes 
constituted a default under the agreement. Burr was advised 
that if the default was not cured within 90 days the sellers would 
consider the full amount of the unpaid balance to be due and 
owing in accordance with the terms of the contract. In other 
words, they advised Burr that unless he cured the defect within
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90 days sellers would accelerate the entire purchase price. The 
90 days passed, the taxes were not paid, and the default was not 
cured. More than 90 days later, on March 31, 1981, the real 
estate taxes for the year 1978 only were paid in full. The real 
estate taxes for the year 1979, which were also delinquent and 
which had been included in the notice of default letter, however, 
were not paid. Although Burr did not correct the default by 
paying the 1979 real estate taxes, he did, nevertheless, tender to 
the sellers the installment payments for the years 1981 and 1982, 
which were accepted by the sellers. During all of this time, Burr 
failed to pay the real estate taxes for the years 1980, 1981, and 
1982.  

On or about February 18, 1983, sellers' attorney once again 
sent a certified letter to Burr informing him that he had failed to 
pay the real estate taxes for 1979 and all subsequent years and 
that "this constitutes a default enabling [sellers] to declare the 
entire unpaid balance due on the contract." The letter did not, 
however, indicate that Burr had 90 days in which to cure any of 
the defaults noted in the letter of February 18, 1983. On April 
25, 1983, suit was commenced by sellers. Nearly a month later, 
on May 20, 1983, and after suit was commenced, Burr paid the 
real estate taxes for the years 1979 through 1982. He did not pay 
the 1983 taxes until September 27, 1984, more than a year after 
the suit was commenced.  

Buyers' argument seems to be that because the sellers 
accepted the payments of principal which were due, sellers 
waived the acceleration and therefore could not proceed to 
foreclose on the agreement for the full amount due and owing 
on the purchase price unless the sellers gave buyers another 90 
days in which to cure the default occasioned by their failing to 
pay the real estate taxes for the years 1979 through 1983. In that 
regard we think buyers are in error.  

To begin with, the law in this jurisdiction is clear that where 
the parties enter into an executory contract for the sale of real 
estate, even though title has not passed, the vendor, upon 
default by the vendee, may treat the contract as an ordinary real 
estate mortgage and foreclose it as such. See, Ryan v.  
Kolterman, 215 Neb. 355, 338 N.W.2d 747 (1983); Hendrix v.  
Barker, 49 Neb. 369, 68 N.W. 531 (1896). Furthermore, the
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right to accelerate upon default is binding and enforceable. As 
we noted in Occidental Say. & Loan Assn. v. Venco 

Partnership, 206 Neb. 469,480-81, 293 N.W.2d 843, 849 (1980): 
[A] stipulation in a mortgage, providing that the whole 
debt secured thereby shall become due and payable upon 
failure of the mortgagor to pay the interest or any 
installment of principal upon maturity thereof or to 

comply with any other condition of the mortgage is a 
legal, valid, and enforceable stipulation and is not in the 
nature of a penalty or forfeiture which a court of equity 
will refuse to enforce.  

(Emphasis in original.) 
The requirement of paragraph 4 of the agreement regarding 

the payment of taxes was such a condition, and upon failure by 
Burr to perform, the sellers were entitled to declare default and, 
in the event that Burr failed to correct the default within the 90 
days as provided for in paragraph 13 of the agreement, to cause 
the entire purchase price to be accelerated and to become due 
and payable at once. This they did when they gave notice to 
Burr on November 14, 1980, advising him that the real estate 
taxes for the years 1978 and 1979 were unpaid. By not paying 
either the 1978 or 1979 taxes before the 90 days were up, Burr 
failed to correct the default, and, in accordance with both the 
agreement entered into by the parties and the letter of 
November 14, 1980, the entire purchase price was accelerated 
and became due and payable at once. Once the purchase price 
was accelerated, unless the parties entered into some other valid 
agreement waiving the acceleration, or unless the sellers took 
some positive action which would in law constitute a waiver, the 
entire amount under the contract remained due and owing. We 
have said: 

After valid exercise of the right to accelerate the maturity 
of the whole debt, the amount in default was the full 
amount due on the mortgage, and such tender [of less than 
the full amount] is ineffective. If a default exists, and the 
option to accelerate is exercised by the mortgagee, the 
effect thereof cannot be defeated by the mortgagor 
without the concurrence of the holder of the mortgage.  

United Benefit Life Ins. Co. v. Holman, 177 Neb. 682, 684-85,
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130 N.W2d 593, 595-96 (1964). See, also, Gasper v. Mazur, 157 
Neb. 857, 62 N.W2d 117 (1954). Burr never corrected the 
default by paying the 1979 real estate taxes until after suit was 
commenced on April 25, 1983.  

In Nebraska a contract will be enforced by the court so long 
as it is not unconscionable. Guaranteed Foods v. Rison, 207 
Neb. 400, 299 N.W2d 507 (1980). There is no contention here 
that this land sale agreement is either unconscionable or against 
public policy. Therefore, the parties are bound by the words of 
the contract, including the acceleration clause. The buyers in 
the instant case were given every reasonable opportunity to 
correct the default. There is no indication from the record that 
buyers were financially unable to pay the taxes or that the 
failure to pay the taxes was due to anything other than the 
buyers' arbitrary determination not to pay unless and until 
required to do so. The record further discloses that there were 
several conversations between buyers and sellers regarding 
these delinquent taxes and that, on each occasion, buyers 
assured the sellers that the delinquency would be corrected. In 
fact, at one point the buyers requested sellers to defer any action 
for a period of 6 months, after which time buyers would pay off 
the contract in full. At the expiration of the 6-month period, 
that did not take place. And, as the facts further disclose, the 
1983 taxes were not paid for a year after foreclosure was 
instituted. For buyers to suggest that they have in some manner 
been taken advantage of or are being unfairly treated is wholly 
unsupported by the record in this case. The evidence does not 
disclose that this was anything other than a deliberate and 
knowing default on the part of the buyers. It is true that if 
permitting the mortgagee to exercise a right of acceleration in a 
particular case would be inequitable, a court of equity is not 
helpless to fashion appropriate relief. But, in such case, the 
mortgagor must first plead and then prove such facts entitling 
the mortgagor to such relief. See, Occidental Say. & Loan Assn.  
v. Venco Partnership, 206 Neb. 469, 293 N.W2d 843 (1980).  
See, also, Timmerman v. Hertz, 195 Neb. 237, 238 N.W2d 220 
(1976); Kansas-Nebraska Nat. Gas Co., Inc. v.  
Hawkeye-Security Ins. Co., 195 Neb. 658, 240 N.W.2d 28 
(1976). In the instant case the mortgagors neither pleaded nor
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proved any facts which would have justified the district court to 

grant such extraordinary relief. Therefore, even though this 

was an action to foreclose and, therefore, was in equity, it was 

not inequitable in the instant case for the district court to make 

buyers accept the consequences of their action.  

As we noted in Shelby v. Platte Valley Public Power and 

Irrigation District, 134 Neb. 354, 370, 278 N.W. 568, 575 

(1938): " 'The maxim that he who comes into equity must 

come with clean hands is a cardinal one. It touches to the quick 

the dignity of a court of conscience itself. . . .' " And as we 

further observed in Voichoskie v. Voichoskie, 215 Neb. 775, 

777, 340 N.W.2d 442, 444 (1983): 
" 'Whenever a party, who, as actor, seeks to set the 

judicial machinery in motion and obtain some remedy, has 

violated conscience, or good faith, or other equitable 

principle, in his prior conduct, then the doors of the court 

will be shut against him in limine; the court will refuse to 

interfere on his behalf, to acknowledge his right, or to 

award him any remedy.' " 
Neither could the fact that the sellers accepted payment of 

principal and interest due to them be considered as a waiver of 

the default resulting from buyers' failure to pay the taxes when 

due or the acceleration caused by that default. Had the owners 

intended to waive the default, the contract made provision 

therefor. It provided in paragraph 11 of the agreement that 

if [Buyer] fail[s] to pay any taxes or assessments levied or 

assessed against the real estate . . . Owners may pay said 

taxes . . . and the amount so paid shall become due and 

payable forthwith by Buyer to Owners without notice or 

demand and shall become a part of the principal balance 

due under this contract.  

(Emphasis supplied.) The sellers did not make such payment 

and in no way waived the default caused by Burr's failure to pay 

the 1979 taxes.  
The acceptance by sellers of the principal payments due was 

unrelated to the act which entitled the sellers to accelerate the 

balance due, and so long as the default continued, no other 

unrelated act by sellers could be deemed to have waived the 

acceleration. In order to establish a waiver of a legal right, there
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must be clear, unequivocal, and decisive action of a party 
showing such a purpose, or acts amounting to estoppel on his 
part. See Garden City Production Credit Assn. v. Lannan, 186 
Neb. 668, 186 N.W.2d 99 (1971). The fact that the sellers 
included the delinquent taxes for 1979 in their letter of February 
18, 1983, did not in any manner indicate that they had 
previously waived the acceleration. They were simply 
attempting to include all of the matters that were now in 
default, including the 1979 taxes which had not been paid 
within 90 days of notice.  

The fact that Burr made payment after suit was filed affords 
him no relief. Since the default caused by Burr's failure to pay 
the 1978 and 1979 real estate taxes within 90 days after receiving 
the first notice entitled the sellers to accelerate the entire 
remaining balance, and that acceleration was never waived 
prior to the sellers' exercising their remedy to foreclose, 
payment by Burr of the taxes after suit was filed was ineffective.  
We have long held that the payment of delinquent taxes afterthe 
commencement of an action to foreclose a mortgage does not 
deprive the mortgagee of the right secured by the exercise of his 
option. See, Plummer v. Park, 62 Neb. 665, 87 N.W. 534 
(1901); Hockett v. Burns, 90 Neb. 1, 132 N.W. 718 (1911). The 
determination by the district court that a default had occurred, 
notice of which had been given and which had not been cured 
within 90 days, thereby entitling the sellers to foreclose the 
property, was in all respects correct. The judgment is affirmed.  

AFFIRMED.  
BOSLAUGH, J., concurs in the result.
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METROPOLITAN LIFE INSURANCE COMPANY, A CORPORATION, 

APPELLEE, v. LAWRENCE C. REEVES ET AL., APPELLEES, 

PRODUCTION SALES CO., A NEBRASKA CORPORATION, APPELLANT.  

389 N.W.2d 295 

Filed June 27, 1986. No. 85-129.  

1. Property: Appurtenances: Words and Phrases. Three main factors determine 
whether an article, or combination of articles, is a fixture. They are (1) whether 
the article or articles are actually annexed to the realty, or something 
appurtenant thereto; (2) whether the article or articles have been appropriated to 
the use or purpose of that part of the realty with which it is or they are connected; 
and (3) whether the party making the annexation intended to make the article or 
articles a permanent accession to the freehold.  

2. Property: Appurtenances: Intent. The intention of the annexing party to make 
the article or articles a permanent accession to the realty is the factor which is 
typically given the most weight.  

3. Property: Appurtenances: Vendor and Vendee. When the rights of third parties 
are not adversely affected, and unless otherwise controlled by statute or unless 
the articles were so completely merged with the realty as to prevent their removal 
without material injury to the latter, the Nebraska Supreme Court generally will 
uphold the characterization put upon the articles as fixtures or nonfixtures by 
parties to a purchase contract.  

Appeal from the District Court for Wheeler County: 
RONALD D. OLBERDING, Judge. Reversed and remanded with 
direction.  

David M. Geier of Bauer, Galter, Geier, Flowers & O'Brien, 
for appellant.  

Arend R. Baack of Luebs, Dowding, Beltzer, Leininger, 
Smith & Busick, for appellee Metropolitan Life.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

CAPORALE, J.  
In this foreclosure action the district court found that a grain 

storage facility erected by defendant-appellant, Production 
Sales Co., on land then owned by the buyers, 
defendants-appellees Lawrence C. and Donna J. Reeves and 
Philip R. and June L. Gustafson, became a fixture subject to 
the first and second liens of the real estate mortgagees, 
plaintiff-appellee Metropolitan Life Insurance Company, a
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corporation, and defendant-appellee Comag Credit 
Corporation, and ruled accordingly. Production Sales assigns 
that finding and the ruling based thereon as error. We reverse 
and remand with direction.  

The facility hereinafter described was contracted for and 
erected after the subject mortgages came into being and were 
filed. Thus, none of the proceeds of the mortgages were used in 
connection with the facility, which cost $171,185.30.  

The facility consists of a number of steel structures bolted 
onto concrete slabs which are partially embedded into the 
ground, and includes 50 to 60 feet of underground tubing 
through which air is electronically pumped in order to move 
grain from the dryer to either of two storage bins. Most of the 
structures were transported to the site in a disassembled state, 
assembled with numerous bolts (over 1,000 of them in each of 
the two storage bins), lifted into the air, and then placed and 
bolted onto the slabs. Disassembly and removal of the steel 
structures would require a period of over 2 weeks.  

Although the site was taxed as realty and the buyers stated 
they intended that the. facility remain in place more than a 
season, the purchase agreement between Production Sales and 
the buyers provides that the facility not become a part of the 
realty until paid for in full. The buyers paid but $16,137.77 of 
the purchase price.  

Neb. U.C.C. § 9-313(7) (Reissue 1980) provides that unless 
brought within certain enumerated exceptions, "a security 
interest in fixtures is subordinate to the conflicting interest of 
an encumbrancer or owner of the related real estate who is not 
the debtor." Section 9-313(l)(a) provides that "goods are 
'fixtures' when they become so related to particular real estate 
that an interest in them arises under real estate law." There is no 
claim that the facility, if a fixture, was brought within any of the 
exceptions enumerated in § 9-313 such as to give Production 
Sales priority over the real estate mortgagees. No error has been 
assigned to the trial court's findings that Production Sales 
failed to make the "fixture filing" permitted by § 9-313(1)(b) 
and that it had no perfected security interest in the facility.  

The threshold question, then, is whether the facility is, as the 
trial court found, or is not a fixture. Once that question is
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resolved, § 9-313 dictates the result. If the facility is a fixture, 
the interest of Production Sales is subordinate to the liens of the 
mortgagees; if it is not a fixture, the interest of Production Sales 
never became subject to the mortgages and, thus, is free of the 
liens they create.  

Three main factors determine whether an article, or 
combination of articles, is a fixture. They are (1) whether the 
article or articles are actually annexed to the realty, or 
something appurtenant thereto; (2) whether the article or 
articles have been appropriated to the use or purpose of that 
part of the realty with which it is or they are connected; and (3) 
whether the party making the annexation intended to make the 
article or articles a permanent accession to the freehold. Fuel 
Exploration, Inc. v. Novotny, 221 Neb. 17, 374 N.W2d 838 
(1985); Bank of Valley v. U.S. Nat. Bank, 215 Neb. 912, 341 
N.W2d 592 (1983); T-V Transmission v. County Bd. of Equal., 
215 Neb. 363, 338 N.W.2d 752 (1983); Bankers Life Ins. Co. v.  
Ohrt, 131 Neb. 858, 270 N.W. 497 (1936).  

As noted in Bank of Valley v. U.S. Nat. Bank, supra, and 
Cook v. Beermann, 201 Neb. 675, 271 N.W.2d 459 (1978), 
modified on other grounds 202 Neb. 447, 276 N.W.2d 84 
(1979), the third factor, the intention of the annexing party to 
make the article or articles a permanent accession to the realty, 
is the factor which is typically given the most weight. Bank of 
Valley relied on the provisions of a land lease in holding that, 
for the purpose of establishing where a security interest granted 
by the lessee to a third party should be filed, a house built on the 
leased land was not a fixture.  

It is true, as Metropolitan Life points out, that Tillotson v.  
Stephens, 195 Neb. 104, 237 N.W2d 108 (1975), in holding that 
a mortgage took priority over an improperly filed security 
interest in a steel grain-drying bin, states that as a general 
proposition special agreements fixing the status of property as 
realty or personalty are binding only on the contracting parties 
and their privies, and are not binding on third parties who do 
not have notice of the agreement. However, in Tillotson the 
mortgage came into being after the bin had been erected. That is 
a significant distinction, for when the mortgagees in the present 
case made their loans, they could not have taken into account
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the value the facility added to the realty.  
That basic distinction was recognized in Swift Lumber & 

Fuel Co. v. Elwanger, 127 Neb. 740, 256 N.W 875 (1934). The 
Elwanger court noted that when the rights of third parties are 
not adversely affected, and unless otherwise controlled by 
statute or unless the articles were so completely merged with the 
realty as to prevent their removal without material injury to the 
latter, courts generally will uphold the characterization put 
upon the property by parties to a purchase contract. Thus, 
while assuming that as to innocent third parties, a boiler, 
burner, and tank would be classified as fixtures, the court 
nonetheless held that the rights of the seller of the equipment 
under a conditional sales contract were superior to those of the 
prior vendor of the real estate under an executory contract of 
sale; however, the real estate vendor's rights in refrigeration 
equipment upon which she relied in making monetary 
advancements to the vendee of the real estate were superior to 
those of the equipment seller.  

We conclude, therefore, that under the circumstances the 
provision of the purchase agreement, that the facility not 
become a part of the realty until after full payment, is to be 
enforced. Since full payment had not been made, the facility 
did not become a fixture.  

The decree of the trial court is reversed and the matter 
remanded for the entry of a decree consistent with this opinion.  

REVERSED AND REMANDED WITH DIRECTION.  

ROBERT HIRSCHMAN, APPELLANT, v. KEVIN MADDOX, APPELLEE.  
389 N.W.2d 297 

Filed June 27, 1986. No. 85-170.  

1. Summary Judgment. A party is entitled to summary judgment if the pleadings, 
depositions, and admissions on file, together with any affidavits, show that 
there is no genuine issue of material fact, that the ultimate inferences to be drawn 
from those facts are clear, and that the moving party is entitled to judgment as a 
matter of law.
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2. . We are required to view the evidence most favorably to the party against 
whom the motion for summary judgment is directed, giving to that party the 
benefit of all the favorable inferences which may reasonably be drawn from the 
evidence.  

Appeal from the District Court for Howard County: JOSEPH 

D. MARTIN, Judge. Affirmed.  

Thomas L. Kovanda of Anderson, Vipperman, Hinman, 
Hall & Kovanda, for appellant.  

D. Steven Leininger of Luebs, Dowding, Beltzer, Leininger, 
Smith & Busick, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

WHITE, J.  

This is an action brought by plaintiff-appellant, Robert 
Hirschman, against the defendant-appellee, Kevin Maddox, 
for damages as a result of a farm accident that occurred when 
Hirschman was employed as a farmhand by Maddox.  
Hirschman asserted that Maddox was negligent in failing to 
warn Hirschman, to supervise him, and to provide him a safe 
place to work. Maddox answered that Hirschman's negligence 
barred his recovery and that he assumed the risk of his actions.  
The court granted Maddox's motion for summary judgment 
and overruled a motion for a new trial. This appeal followed.  

Hirschman assigns three errors which may be summarized as 
the district court erred in granting summary judgment because 
there are genuine issues of material fact with respect to the 
negligence of the parties and the appellant's assumption of risk.  

The facts are as follows. Hirschman was employed as a 
common farmhand or laborer by Maddox on July 25, 1983.  
Hirschman was born and raised on a farm, helped his father 
with farming while growing up, has driven a tractor since he 
was 9 years old, and considers himself an experienced farmer.  
He performed general farmwork for Maddox and did so 
without being personally supervised by Maddox. A few days 
before the accident, Hirschman devised a method of towing a 
three-wheeled motorcycle used for getting around between 
fields behind a disk, which was in turn towed by a tractor. After
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successfully using this method to tow the motorcycle, 
Hirschman informed Maddox of what he had done and showed 
him the method he had used. Maddox expressed approval, but 
suggested that Hirschman use rubber tarp straps instead of 
baling wire to attach the motorcycle to the disk because the wire 
scratched the paint on the motorcycle.  

The next workday Hirschman, who had used tarp straps 
many times and was familiar with their characteristics, selected 
straps in lengths he felt were appropriate for the towing 
arrangement. He testified in his deposition that he was aware 
that the straps were made of rubber and that they would snap 
back like a rubberband after being stretched and released. He 
further testified that his concern that the straps might snap 
back and hit him caused him to handle them carefully when he 
attached the motorcycle to the disk. While he was towing the 
disk and the motorcycle, the motorcycle came into contact with 
the disk in such a manner that further movement would have 
caused damage to the machinery. Hirschman tried to reposition 
the motorcycle, which required adjusting the rubber strap 
which was under tension. The strap snapped free and came into 
contact with Hirschman's left eye, breaking his glasses. Glass 
entered Hirschman's eye, and the injuries he sustained caused 
him to spend 17 days in the hospital and lose the sight in his left 
eye. There were no witnesses to the accident. Maddox was not 
present when Hirschman selected the straps nor when he used 
them to tow the motorcycle.  

A party is entitled to summary judgment if the pleadings, 
depositions, and admissions on file, together with any 
affidavits, show that there is no genuine issue of material fact, 
that the ultimate inferences to be drawn from those facts are 
clear, and that the moving party is entitled to judgment as a 
matter of law. Schrodt v. Sullivan Transfer & Storage Co., 222 
Neb. 347, 383 N.W.2d 767 (1986). Plaintiff and defendant in 
this case offered their versions of the facts through their 
depositions. There is no conflict whatsoever in their testimony 
regarding events of which they both had knowledge. Therefore, 
there is no issue of material fact with respect to the 
circumstances leading up to the accident.  

Hirschman alleges that Maddox was negligent in failing to
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warn Hirschman, to supervise him, and to provide him a safe 
place to work. Maddox asserts that Hirschman's negligence 
barred his recovery and that Hirschman assumed the risk of his 
actions.  

The duty to warn others of a particular peril is not 
absolute; the necessity therefor depends, among other 
things, upon the age, intelligence, and information of 
those to whom the warning might be due, and the 
obligation disappears entirely where it is shown that the 
injured person did in fact know of and fully appreciate the 
peril.  

57 Am. Jur. 2d Negligence § 126 at 477 (1971). It is clear from 
Hirschman's testimony that he appreciated the risks involved 
with using rubber straps as he did. He does not allege that 
Maddox was negligent in directing him to use the straps in an 
inappropriate or dangerous manner. When asked if he believed 
that Maddox should have warned him not to use tarp straps, 
Hirschman replied, "I do not know what Kevin should have 
told me or not, because I don't know how much knowledge he 
knows of it." Hirschman admitted to possessing the knowledge 
that the straps were made of rubber and might snap back and 
hit him if he did not handle them carefully. Based on this 
testimony, it was not error for the trial court to determine that 
Hirschman's negligence barred his recovery and that he 
assumed the risk of his actions.  

We are required to view the evidence most favorably to the 
party against whom the motion for summary judgment is 
directed, giving to that party the benefit of all the favorable 
inferences which may reasonably be drawn from the evidence.  
Remelius v. Ritter, 222 Neb. 734, 386 N.W.2d 860 (1986). It is 
clear that the trial court did just that and correctly determined 
that Maddox was entitled to judgment as a matter of law. We 
find no fault with the court's reasoning and affirm the 
judgment.  

AFFIRMED.
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EDITH A. MEEK, SURVIVING JOINT TENANT, APPELLANT, V. JOSEPH 

J. GRATZFELD AND SYLVIA E. GRATZFELD ET AL., APPELLEES.  

389 N.W.2d 300 

Filed June 27, 1986. No. 85-393.  

1. Mortgages: Foreclosure: Equity: Appeal and Error. An action to foreclose a real 
estate mortgage is an action in equity which is reviewed de novo on appeal.  

2. Mortgages. The priority of a mortgage may be changed by agreement of the 
parties.  

3. Contracts: Vendor and Vendee: Mortgages. The vendor's and vendee's interests 
in an installment land contract are both mortgageable.  

4. Contracts. One who signs an instrument without reading it, when he can read 
and has the opportunity to do so, cannot avoid the effect of his signature merely 
because he was not informed of the contents of the instrument.  

5. . A party's inability to understand the language and contents of a contract 
voluntarily executed is not, absent fraud, a ground for avoiding it.  

6. Contracts: Principal and Surety: Debtors and Creditors. Where the surety 
makes no inquiry on the subject, the duty of disclosure as to facts increasing the 
risks of the undertaking depends upon the circumstances of the case. Generally, 
the creditor may assume that the surety has obtained information from other 
sources or has chosen to assume whatever risks may be involved.  

7. -: -: - A duty of disclosure may arise when the creditor knows 
or has good grounds for believing (1) the surety is being deceived or misled or (2) 
the surety has been induced to enter the contract in ignorance of facts materially 
increasing his risks, of which the creditor has knowledge and the opportunity to 
disclose prior to the surety's acceptance of the undertaking.  

Appeal from the District Court for Cedar County: ROBERT 

E. OTTE, Judge. Affirmed.  

John Thomas, for appellant.  

William J. Klimisch of Goetz, Hirsch & Klimisch, for 
appellee American State Bank.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

BOSLAUGH, J.  
This case arises out of a controversy concerning the sale of a 

bar and restaurant known as Joe's Steakhouse.  
The appellant, Edith A. Meek, and her late husband, Phillip 

G. Meek, purchased the property in October 1970. In 1975 the 
Meeks sold the property to the defendants Joseph and Sylvia 
Gratzfeld on a contract. Under the contract, the Meeks retained
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title until the Gratzfelds had made all of the installment 
payments. The sale included both the real estate and the 
personal property associated with the business.  

To finance part of the downpayment the Gratzfelds obtained 
a Small Business Administration (SBA) loan from the 
American State Bank. Because the lenders required that they 
subordinate their interest in the property, the Meeks executed a 
mortgage on the property, a standby agreement, and a guaranty 
to the bank.  

The standby agreement was, essentially, a subordination 
agreement which expressly limited the Meeks' right to enforce 
or collect their claim under the Gratzfeld contract or to realize 
upon any collateral securing that claim. The standby agreement 
provided that the Meeks could assert their rights only with the 
written consent of the bank or as provided in the SBA 
authorization and loan agreement. The Meeks were also 
permitted to realize upon collateral given prior to the 
Gratzfelds' loan application, except where the lien on the 
collateral was required by the authorization and loan agreement 
to be subordinated to the bank's mortgage.  

The standby agreement included a provision which granted 
to Lender full power, in its uncontrolled discretion and 
without notice to Standby Creditor or Secondary 
Obligors, to deal in any manner with the indebtedness 
evidenced by the Note and the collateral therefor, 
including, but without limiting the generality of the 
foregoing, the following powers: 

(a) To modify or otherwise change any terms of all or 
any part of the loan or the rate of interest thereon (but not 
to increase the principal amount of the Note, except as 
provided therein), to grant any extension or renewal 
thereof and other indulgence with respect thereto, and to 
effect any release, compromise or settlement with respect 
thereto.  

(Emphasis supplied.) 
Early in 1981, the Gratzfelds began negotiations to sell the 

business to the defendant Darla Bierwagen. After receiving the 
Meeks' permission to sell, the Gratzfelds informed Bierwagen 
that she should proceed with attempts to obtain a loan.
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On or about April 10, 1981, the bank submitted Bierwagen's 
loan application to the SBA. The SBA denied the loan because 
it questioned the value of the assets securing the loan and 
Bierwagen's management abilities.  

Bierwagen then sought a reconsideration of her application 
by contacting the SBA personally. Following an appraisal of the 
property and an independent evaluation of her management 
skills, the loan for downpayment was approved. On or about 
June 25, 1981, the SBA sent the bank an "Authorization and 
Loan Agreement." 

On July 31, 1981, the Meeks, Gratzfelds, and Bierwagen met 
with Marvin Steffes, senior vice president of the bank, to close 
the Bierwagen loan. Bierwagen executed and delivered a note to 
the bank in the principal sum of $46,000. In addition, she 
pledged the personal property involved by executing and 
delivering a security agreement and financing statement to the 
bank. The Meeks signed a standby agreement and a mortgage 
of the real estate, both in favor of the bank. They did not 
execute a guaranty. The Gratzfelds and Bierwagen also signed 
the mortgage. The mortgage previously executed by the Meeks 
was released.  

On September 14, 1981, the Meeks and Gratzfelds executed 
an addition to their purchase agreement, acknowledging the 
sale to Bierwagen and amending the payment terms. On 
September 24, 1981, the Meeks, Gratzfelds, and Bierwagen 
reexecuted the standby agreement of July 31, 1981, to correctly 
reflect the borrowers involved.  

After the loan was closed, Bierwagen took possession of the 
property and began making payments. She eventually became 
delinquent in her payments to the Gratzfelds. The Gratzfelds in 
turn defaulted to the Meeks.  

On March 29, 1983, the Gratzfelds executed an assumption 
agreement with the bank because Bierwagen had threatened to 
file a petition in bankruptcy. Under this agreement the 
Gratzfelds assumed Bierwagen's debt to the bank and the SBA.  
The Gratzfelds also executed a security agreement and 
financing statement to secure that note. The Gratzfelds also 
executed a promissory note for $6,776.64, in favor of the bank, 
and a security agreement to secure the note. An extension
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agreement for this latter note was executed on February 6, 
1984.  

The Gratzfelds subsequently defaulted on their payments to 
the Meeks and on the two promissory notes to the bank.  

On July 16, 1984, the Meeks commenced this action to 
foreclose on their contract with the Gratzfelds. Phillip G. Meek 
died on July 30, 1984. The appellant succeeded to his interest in 
the property as a surviving joint tenant.  

In its answer the bank alleged that its mortgage was a first 
lien on the property and, by cross-petition, sought foreclosure 
of its mortgage and security agreements. In her reply the 
appellant denied that the bank's mortgage was a first lien and 
alleged that any priority had been obtained by the bank's failure 
to disclose material facts and that any priority was waived 
because Bierwagen had been released from liability on the note 
without notice to or the consent of the Meeks.  

At the trial the appellant and the bank stipulated that as of 
March 14, 1985, there was due and owing by the Gratzfelds to 
the appellant a total of $81,360.05. It was also stipulated that 
there was due and owing by the Gratzfelds to the bank 
$53,509.59 on the July 31, 1981, note and $6,143.07 on the 
March 29, 1983, note.  

On May 10, 1985, the court entered judgment, finding 
generally for the bank on its cross-petition and counterclaims.  
It was awarded $54,651.87 plus interest and costs, and the 
mortgage foreclosed. The bank was also found to have a first 
lien on the personal property pledged to secure the March 29, 
1983, note, in the amount of $6,271.32. Edith Meek was found 
to have a second lien on the real property in the amount of 
$82,311.95 plus interest and costs, and it was foreclosed. Edith 
Meek has appealed.  

An action to foreclose a real estate mortgage is an action in 
equity, which we review de novo on appeal. First Fed. Say. & 
Loan Assn. v. Cal-Neb Land Co., 219 Neb. 887, 367 N.W2d 
136 (1985). The review is subject to the rule that when the 
evidence is in conflict, this court considers the fact that the trial 
court heard the witnesses and accepted one version of the facts 
over the other. See, Travelers Indemnity Co. v. Heim, 218 Neb.  
326, 352 N.W2d 921 (1984); Schaneman v. Schaneman, 206
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Neb. 113, 291 N.W.2d 412 (1980).  
In her first assignment of error the appellant contends that 

the bank failed to prove a valid agreement by the Meeks to 
subordinate their lien to the bank's subsequent mortgage.  
Specifically, she argues that the July 31, 1981, mortgage and the 
September 24, 1981, standby agreements do not clearly and 
unambiguously evidence such an agreement.  

Neither the standby agreement nor the mortgage expressly 
states that the bank will have a "first mortgage." The first 
paragraph of the standby agreement acknowledges that the 
Meeks were owed $84,730.42 under the Gratzfeld purchase 
agreement. The second paragraph provides: 

2. Without the prior written consent of Lender [the 
bank], Standby Creditor [the Meeks] and the Secondary 
Obligors will take no action (a) to assert, collect or enforce 
all, or any part of, the Claim [$84,730.42 owed to Meeks], 
except amounts which Standby Creditor is permitted to 
receive and retain pursuant to the Authorization 
[Bierwagen loan authorization]; or (b) to realize upon any 
collateral for the Claim, except collateral specified in, and 
permitted to be realized upon by, the Authorization, and 
except collateral given prior to the date of the Borrower's 
[Bierwagen] application for the Loan, provided that no 
action shall be taken to realize on any collateral, the lien 
on which Standby Creditor is required by the 
Authorization to subordinate to the lien of the mortgage 
securing the Note of Borrower (hereinafter called "Note") 
executed pursuant to the Authorization.  

The mortgage expressly stated that the real estate was "free 
from all encumbrances except as hereinabove recited . . . ." No 
other encumbrances were listed in the mortgage.  

The appellant testified that in discussions at the July. 31, 
1981, closing, she and her husband were not informed that the 
bank or SBA would have a first mortgage. Steffes, the banker, 
testified that he did not recall specifically saying that the bank 
would have a first mortgage, "because the mortgage itself 
speaks for itself." Joseph Gratzfeld testified that priorities were 
discussed when he contacted the Meeks about selling to 
Bierwagen and informed them that the priorities would be the
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same as when the Gratzfelds purchased the business in 1975, 
i.e., the bank or SBA would have a first mortgage, the Meeks a 
second lien, and the Gratzfelds a third. Gratzfeld also testified 
that priorities were discussed at the July 31, 1981, closing and 
that the bank or SBA had first priority, the Meeks second, the 
Gratzfelds third, and Bierwagen fourth.  

The appellant also testified that Steffes had, upon her 
inquiry at the closing, informed her that the standby was 
"simply an agreement that if Darla folded on her payments or 
could not make her payments, the mortgage would revert to Joe 
Gratzfeld not to us [the Meeks], but to Joe Gratzfeld." Joseph 
Gratzfeld testified that Steffes' response to Meek's question 
was intended to inform the parties of the priorities and that the 
bank or SBA had a first mortgage.  

The Meeks made no request to see the authorization and loan 
agreement when they signed the standby agreement and 
mortgage.  

The priority of a mortgage may be changed by agreement of 
the parties. Reitz v. Petersen, 131 Neb. 706, 269 N.W. 811 
(1936). It is a "basic rule that a fundamental and indispensable 
basis of any enforceable agreement is that there be a meeting of 
the minds of the parties as to the essential terms and conditions 
of the proposed contract." Peters v. Halligan, 182 Neb. 51, 53, 
152 N.W.2d 103, 106 (1967). See, also, Reilly v. First Nat. Bank 
& Trust Co., 220 Neb. 443, 370 N.W.2d 163 (1985).  

The appellant contends that because she and her husband 
never saw the Bierwagen authorization and loan agreement 
referred to in the standby agreement, there was no meeting of 
the minds regarding priorities. The authorization and loan 
agreement which authorized the Bierwagen loan merely set 
forth the requirements for the bank to obtain an SBA guaranty 
of the loan. Among other things, it required a first mortgage on 
the property and standby agreements from the Gratzfelds and 
Meeks.  

When the Gratzfelds sold the business to Bierwagen, there 
were still payments due the Meeks under their contract with the 
Gratzfelds. When the Meeks executed the mortgage to the bank 
in 1981, they pledged their interest in the property to secure the 
Bierwagen loan.
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Since the Meeks retained title to the land under the purchase 
agreement until all of the installment payments had been made, 
they were holding the legal title to the property to secure 
payment of the debt. They were the legal owners of the realty 
until the terms of the contract had been satisfied. See DeBoer v.  
Oakbrook Home Assn., 218 Neb. 813, 359 N.W.2d 768 (1984).  
The Gratzfelds had equitable ownership of the property under 
the contract. DeBoer, supra. The vendor's and vendee's interests 
in an installment land contract are both mortgageable. See G.  
Nelson & D. Whitman, Real Estate Finance Law §§ 3.35, 3.37 
(2d ed. 1985). When the Meeks and Gratzfelds signed the 
mortgage in 1975 and again in 1981, they pledged their interests 
in the land, which included both the legal and equitable title, to 
the bank, thereby giving the bank a first mortgage.  

The appellant's argument that there was no meeting of the 
minds regarding the subordination of the Meeks' interest when 
they voluntarily signed the mortgage and standby agreements is 
without merit. The evidence shows that the Meeks did not ask 
to see the authorization and loan agreement referred to in the 
standby agreement, and there is no evidence of inquiry as to the 
meaning of the mortgage.  

In Mangan v. Landen, 219 Neb. 643, 646, 365 N.W.2d 453, 
455 (1985), we stated the rule that "one who signs an instrument 
without reading it, when he can read and has the opportunity to 
do so, cannot avoid the effect of his signature merely because he 
was not informed of the contents of the instrument." More 
recently, we have indicated that ignorance occasioned by a 
party's inability to understand the language and contents of a 
contract voluntarily executed is not, absent fraud, a ground for 
avoiding it, although different from what he supposed. First 
Nat. Bank v. Bolzer, 221 Neb. 415, 377 N.W.2d 533 (1985). We 
find that the bank obtained a lien on the property which was 
prior to that of the Meeks.  

The appellant next contends that by signing the July 31, 
1981, mortgage, the Meeks became gratuitous sureties and were 
thereby owed a duty of disclosure by the bank. The appellant 
argues that the bank breached this duty by failing to disclose 
Bierwagen's SBA loan application, the SBA letter rejecting the 
loan, and the SBA authorization and loan agreement.
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This court has previously defined suretyship as 
a contractual relation resulting from an agreement 
whereby one person, the surety, engages to be answerable 
for the debt, default, or miscarriage of another, the 
principal. The surety's obligation is not an original and 
direct one for the performance of his own act, but is 
accessory or collateral to the obligation contracted by the 
principal.  

Niklaus v. Phoenix Indemnity Co., 166 Neb. 438, 445, 89 
N.W.2d 258, 262 (1958). A suretyship may also arise by 
operation of law. L. Simpson, Handbook on the Law of 
Suretyship, Formation of the Contract pt. 1, ch. 2, § 18 (1950).  
The appellant has cited no authority to support her position 
that she and her husband were sureties. If it is assumed that they 
became sureties by mortgaging their property to secure 
Bierwagen's loan, the evidence does not support a finding of a 
breach of the duty to disclose.  

The appellant relies on The Bank of Monroe v. The 
Anderson Bros. Mining and Railway Co., 65 Iowa 692, 22 N.W.  
929 (1885), as authority for the rule requiring disclosure by a 
creditor to a surety from whom the creditor is about to accept 
personal security for a debt. The Bank of Monroe court 
indicated that the duty involves informing the surety of facts 
within the creditor's knowledge which would have the effect of 
increasing the surety's risks. The rule provides further that if the 
potential surety should inquire, before obligating himself, 

for information touching any matter materially affecting 
the risk of the undertaking, he [creditor] is bound, if he 
assumes to answer . .. at all, to give full information as to 
every fact within his knowledge; and he can do nothing to 
deceive or mislead the surety without vitiating the 
agreement.  

Id. at 700, 22 N.W. at 933.  
Based on her inquiry about the standby, the appellant 

maintains the bank had a duty to disclose the authorization and 
loan agreement and that she was misled by the banker's 
response. In so doing she ignores Gratzfeld's testimony that 
Steffes' response was that the bank would have a first mortgage 
and priority, just as the authorization provided. Her argument
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also ignores the fact that the Meeks never requested to see the 
authorization.  

As to the SBA loan application, which Steffes indicated 
contained information important to assessing risks in the loan, 
we also find there was no material nondisclosure. The 
application contained a variety of documents including an SBA 
application form, a personal history statement by Bierwagen, 
the Gratzfeld-Bierwagen purchase agreement, an estimated 
financial forecast for the property, an equipment inventory, 
business history, an education and work experience statement 
by Bierwagen, a use of loan proceeds statement, and 
Bierwagen's personal financial statement. While the SBA 
originally denied the loan on this application, there was nothing 
express in the substance of these forms to indicate that 
Bierwagen was financially insolvent or that she would become 
so in the future.  

More importantly, we believe that the inquiry regarding the 
standby agreement did not trigger a duty of disclosure as to 
Bierwagen's financial status. Under Bank of Monroe, supra, 
where the surety makes no inquiry on the subject, the duty of 
disclosure as to facts increasing the risks of the undertaking 
depends upon the circumstances of the case. Generally, the 
creditor may assume that the surety has obtained information 
from other sources or has chosen to assume whatever risks may 
be involved. Bank of Monroe, supra. But a duty of disclosure 
may arise when the creditor knows or has good grounds for 
believing (1) the surety is being deceived or misled or (2) the 
surety has been induced to enter the contract in ignorance of 
facts materially increasing his risks, of which the creditor has 
knowledge and the opportunity to disclose prior to the surety's 
acceptance of the undertaking. Neither of these elements 
appeared in the present case, as Steffes testified that the Meeks 
never inquired about Bierwagen's loan application or whether 
they should allow Gratzfelds to sell to her. Further, the bank 
was warranted in assuming that the Meeks had obtained 
information from other sources, since Gratzfeld's testimony 
indicated that discussions about the sale to Bierwagen were had 
with and the sale approved by the Meeks prior to Bierwagen's 
application for the loan.
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The same rationale applies to the bank's nondisclosure of the 
initial SBA denial of Bierwagen's loan and the reasons therefor.  
Gratzfeld testified that he notified Phillip Meek of the denial, 
although the appellant maintains she was never so informed.  
Furthermore, the materiality of the original denial is doubtful 
because when the SBA took a closer look at Bierwagen and the 
business, the loan was approved.  

In her final assignment of error the appellant maintains that 
the release of Bierwagen from liability on the July 31, 1981, 
loan and note should also discharge the Meek obligation 
because they were not parties to the March 29, 1983, 
assumption agreement releasing Bierwagen, were not notified 
or informed that Bierwagen was being released, and did not 
consent to the release. Again, as we view the record, this 
argument ignores evidence which supports a decision in favor 
of the bank.  

The appellant relies on Drexel v. Pusey, 57 Neb. 30, 77 N.W.  
351 (1898), and In re Estate of Mathews, 134 Neb. 607, 279 
N.W. 301 (1938), for the proposition that "[tihe absolute release 
of the principal debtor made without notice to or consent of the 
parties secondarily liable also discharges those parties." Brief 
for Appellant at 14. See, also, Coleman v. Beck, 142 Neb. 13, 5 
N.W.2d 104 (1942) (surety released if creditor releases principal 
debtor without the knowledge and consent of surety).  

It is true that the Meeks were not parties to the assumption 
agreement. Nevertheless, there is substantial evidence that the 
Meeks were aware of the situation and consented to the release 
of Bierwagen. Steffes, the banker, indicated that although the 
Meeks were not present when the assumption agreement was 
signed and no one at the bank gave them notice of the release or 
obtained their consent, the Meeks were aware of the situation.  
Lyle Benson, the SBA representative who handled Bierwagen's 
loan, testified that he spoke with Edith Meek once before the 
Gratzfelds assumed the Bierwagen loan, but at a time when she 
(Bierwagen) was delinquent. Joseph Gratzfeld corroborated 
the occurrence of this conversation and testified that, during it, 
the Meeks were made aware of the release and consented to it.  
He also testified that the Meeks wanted the Gratzfelds to 
assume Bierwagen's loan because she was threatening
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bankruptcy, which would have tied up everything. According to 
Gratzfeld, Bierwagen did ultimately file for bankruptcy.  

Reviewing the record de novo, it does not appear that 
Bierwagen's release was made without the knowledge or 

consent of the Meeks.  
The judgment of the district court is affirmed.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, v. LENNY RAYMOND DIXON, ALSO 

KNOWN AS ROBERT C. MOODY AND CECIL ROBERT MOODY, 

APPELLANT.  

389 N.W.2d 307 

Filed June 27, 1986. No. 85-475.  

1. Pleas: Appeal and Error. The right to withdraw a plea previously entered is not 

absolute, and in the absence of a clear abuse of discretion exercised by the trial 

judge, the denial of withdrawal will not be disturbed on appeal.  

2. Pleas. This court has adopted ABA Standards for Criminal Justice § 14-2.1(a) 

and (b) (2d ed. 1980).  
3. . After a plea is entered, but before a sentence is imposed, a defendant's 

motion to withdraw his plea is governed by ABA Standards for Criminal Justice 

§ 14-2.1(a) (2d ed. 1980).  
4. Courts: Judgments: Appeal and Error. Where the record adequately 

demonstrates that the decision of a trial court is correct, although such 

correctness is based on a ground or reason different from that assigned by the 

trial court, the Supreme Court will affirm.  

Appeal from the District Court for Lincoln County: JOHN P.  

MURPHY, Judge. Affirmed.  

Donald E. Rowlands II of Baskins & Rowlands, for 
appellant.  

Robert M. Spire, Attorney General, and William L.  
Howland, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.
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GRANT, J.  
On February 19, 1985, a two-count information was filed 

against the defendant, Lenny Raymond Dixon, also known as 
Robert C. Moody and Cecil Robert Moody, in the district court 
for Lincoln County, Nebraska, charging defendant with 
robbery and use of a deadly weapon to commit a felony.  

Defendant was arrested on February 12, 1985, in connection 
with the armed robbery of the Ben Franklin store in North 
Platte, Nebraska. On February 19, 1985, defendant came 
before the district court for Lincoln County. At that time 
defendant's counsel informed the court that defendant was 
"just not able to communicate with" his counsel and orally 
moved that the defendant be evaluated by order of the court for 
determination whether defendant was competent to stand trial.  
The court so ordered, and the evaluation was carried out by Dr.  
Stan Moore, a qualified psychiatrist, at the Lincoln County 
jail.  

On March 14, 1985, a hearing was held on defendant's 
competency. The psychiatrist's report was shown to counsel for 
both defendant and the State and an opportunity was afforded 
to review it. The conclusion of Dr. Moore was that defendant 
was "feigning mental illness." This conclusion was supported in 
detail in the report. The court gave defendant an opportunity to 
present evidence on this issue. Defendant offered only a 
handwritten note stating that defendant had stopped eating on 
March 3, 1985, and had stopped drinking anything on March 9.  
The court found defendant competent to stand trial. We note 
that at the hearing on March 26, 1985, discussed below, 
defendant told the court that he had "played the game" with the 
psychiatrist.  

The court then, on March 14, proceeded with the 
arraignment of defendant. Defendant immediately told the 
court, "I quit, I'm through, I quit," and launched into a vulgar 
tirade, interspersed with singing words from the national 
anthem. The court ordered defendant handcuffed and, 
through the ensuing din of defendant's continual singing, fully 
informed him of his rights as set out in State v. Tweedy, 209 
Neb. 649, 309 N.W.2d 94 (1981). Defendant made no answer to 
any questions directed to him by the judge. The court noted that
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there were on file a motion to suppress and a "Notice of Intent 
to Enter Plea of Insanity." The court then announced that it 
took defendant's actions as standing mute and ordered that 
pleas of not guilty and not guilty by reason of insanity be 
entered.  

On March 26, 1985, a hearing was held on defendant's 
motion to suppress. Defendant was present with his two 
court-appointed attorneys. Counsel for the State introduced, 
and the court received in evidence, seven exhibits including two 
search warrants for the search of an automobile and 
defendant's motel room, which had been issued by a judge of 
the county court, and the returns of those two warrants.  
Defendant testified that he had been pulled from the trunk of 
his car on the night of February 12, 1985, and that he did not 
"remember everything that happened that night." Other 
evidence showed that just after the robbery defendant's car was 
being driven by a woman at a high rate of speed in an alley near 
the Ben Franklin store. The car was stopped and the woman 
driver taken to the police station. Officers later returned to the 
car and found defendant in the trunk of the car with a loaded 
pistol. The court overruled the motion to suppress.  

A recess was then taken. Fifteen minutes later, defendant 
again appeared before the court with his attorneys. His counsel 
told the court that defendant wished to withdraw his motion to 
declare Neb. Rev. Stat. § 29-2203 (Reissue 1985) 
unconstitutional and to enter a plea of nolo contendere 
pursuant to a plea bargain. Defendant then presented to the 
court a written "Petition to Enter Plea of Nolo Contendere 
With Approval of Counsel." The petition was initialed 
paragraph by paragraph and signed by defendant and both of 
his attorneys. The paragraph concerning the plea of no contest 
was initialed "with Question." The petition, in 15 numbered 
paragraphs, set out fully that he was represented by counsel; 
that he fully conferred with his attorneys, so that they were fully 
informed of the facts of the case; and that his attorneys 
informed him of his constitutional rights, the possible 
penalties, the defenses, and alternatives available to defendant.  
The petition also stated that defendant's counsel and the 
prosecution would request evaluation at the Lincoln Regional
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Center and that if it were determined that defendant was 
suffering from a mental disorder which impaired defendant's 
abilities or competency, defendant could petition the court for 
withdrawal of his plea of nolo contendere. The petition also set 
out that the county attorney would not file a habitual criminal 
charge and would not request more than 25 years' 
imprisonment. We state again that the use of written plea 
petitions is not to be encouraged and that "a written petition to 
plead guilty which itemizes a defendant's constitutional rights is 
not in and of itself sufficient to establish the voluntariness of 
the plea." State v. Mindrup, 221 Neb. 773, 776, 380 N.W.2d 
637, 638 (1986). In this case, however, the dialogue between the 
court and defendant fully explained the written petition.  

The plea bargain and the petition to enter pleas of nolo 
contendere were explained to the court. The court then inquired 
if the defendant understood the matters as explained to the 
court. A dialogue between the court and the defendant covering 
28 pages of the record then ensued. Defendant questioned 
various phrases of the written petition and directed perceptive 
questions to the court concerning many issues. The primary 
thrust of defendant's question was directed at defendant's desire 
to be evaluated at the Lincoln Regional Center, with the right to 
withdraw his plea of nolo contendere if he were determined to 
have been then insane. The court informed defendant that 
"there are certain circumstances [in] which an individual may 
withdraw a plea of either Guilty or No Contest." The court then 
asked defendant if he wanted to go ahead, and defendant 
answered that he did.  

The information was then amended to charge that defendant 
did forcibly, and by violence, or by putting in fear, take 
property from another with the intent to steal and did possess a 
firearm with a barrel of less than 18 inches in length after 
having previously been convicted of a felony. The court again 
explained defendant's rights to him. Defendant pled no contest 
to each charge. After a factual basis was stated by the county 
attorney, the court accepted defendant's pleas and found 
defendant guilty.  

On April 19, 1985, defendant filed a "Motion to Withdraw 
Plea," alleging that the plea was not entered "voluntarily,
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knowingly, intelligently, and understandingly." A hearing on the 
matter was held on May 15, 1985. After the hearing the court 
held that defendant's plea had been "knowingly, intelligently, 
and voluntarily" made. It also held that "the Court cannot find 
that the defendant met his burden of showing that a manifest 
injustice would occur by clear and convincing evidence." 

On June 3, 1985, a sentencing was held. The court sentenced 
defendant to terms of 8 to 20 years on count I and I to 3 years on 
count II, to run concurrently.  

On June 3, 1985, defendant filed a pro se notice of intent to 
appeal, a motion for court-appointed counsel, and a motion for 
production of records and transcripts. Defendant's attorneys, 
on June 7, 1985, perfected an appeal to this court by filing a 
"Notice of Appeal" and a "Motion to Proceed In Forma 
Pauperis." The court granted the motion to proceed in forma 
pauperis on June 10, 1985, and defendant's attorneys then filed 
a praecipe for a transcript and a bill of exceptions.  

The appeal assigns four errors: 
1. The Court erred on May 23, 1985 in refusing to allow 

the Appellant to withdraw his plea of nolo contendere 

2. The Court erred on May 23, 1985 in finding that the 
Appellant had failed to establish by clear and convincing 
evidence manifest injustice to allow the withdrawal of his 
plea.  

3. The Court erred on March 26, 1985 in accepting the 
Appellant's plea of nolo contendere because the plea was 
conditional and was not made knowingly, voluntarily and 
intelligently . . . .  

4. The Court erred in not finding .. . [ineffective] legal 
representation throughout . .. this proceeding ....  

The first two assignments of error may be treated as one 
because they challenge the refusal to allow defendant to 
withdraw his plea of nolo contendere.  

With regard to the issue of effective assistance of counsel, we 
hold that it is not yet properly before the court because it has 
not been presented, in any form, to the trial court for 
determination. Defendant's motion to withdraw his plea of no 
contest did not raise the issue of effectiveness of counsel in the
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district court. We have no record to review, and it appears 
necessary to have a record in this case to adequately review the 
question.  

This court stated in State v. Hert, 192 Neb. 751, 754, 224 
N.W.2d 188, 190 (1974), a position applicable to the present 
case: 

Does the failure of trial counsel to make a motion for 
discharge indicate ineffective assistance of counsel under 
the Sixth Amendment? We feel that we cannot pass upon 
the question even if we are to assume that it has been 
properly raised. It is evident that some types of attack 
upon effectiveness of counsel cannot be reached upon a 
direct appeal because the evidence which may bear upon 
such a determination is not shown in the trial record. This 
is one of those situations.  

Thus, when the issue has not been raised nor ruled on by the 
trial court and necessitates an evidentiary hearing, we will not 
address the matter.  

The next issue, raised by the first two assignments of error, is 
whether defendant should have been allowed to withdraw his 
plea of nolo contendere. We set out the standard of review for 
such matter in State v. Holtan, 216 Neb. 594, 597, 344 N.W.2d 
661, 663 (1984): "The right to withdraw a plea previously 
entered is not absolute, and in the absence of a clear abuse of 
discretion exercised by the trial judge, [the denial of 
withdrawal] will not be disturbed on appeal." 

This court has adopted ABA Standards for Criminal Justice 
§ 14-2.1(a) and (b) (2d ed. 1980). State v. Copple, 218 Neb. 837, 
359 N.W2d 782 (1984); State v. Evans, 194 Neb. 559, 234 
N.W.2d 199(1975). In his brief, defendant notes that his motion 
to withdraw the plea was filed prior to sentencing and that the 
applicable ABA standard is § 14-2.1(a). The trial court applied 
the standard of § 14-2.1(b). Section 14-2.1(a) sets out a 
standard different from the guidelines of § 14-2.1(b), which 
deals with a motion for withdrawal of plea after sentencing.  
Rather than requiring defendant to show that withdrawal of the 
plea is necessary to avoid "a manifest injustice," subsection (a) 
requires defendant to show only "any fair and just reason." 
After a plea is entered, but before a sentence is imposed, a
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defendant's motion to withdraw his plea is governed by 
§ 14-2.1(a).  

In this case the court did not apply the proper standard in 
determining defendant's right to withdraw his plea, but we 
determine that the district court nevertheless reached the 
correct result. We hold that defendant did not state a fair and 
just reason to allow him to withdraw his plea. In Sommerfeld v.  
City of Seward, 221 Neb. 76, 80, 375 N.W.2d 129, 132 (1985) 
(quoted in Prorok v. County of Custer, 221 Neb. 789, 381 
N.W2d 106 (1986)), we stated: "Where the record adequately 
demonstrates that the decision of a trial court is correct, 
although such correctness is based on a ground or reason 
different from that assigned by the trial court, the Supreme 
Court will affirm." 

Defendant presents five points which he asserts are "fair and 
just reasons" to allow him to withdraw his plea. In disposing of 
all five points below, we note that we cannot say that the trial 
court clearly abused its discretion with regard to any of the five 
points.  

First, defendant asserts that the plea "was not made 
intelligently, understandingly or knowingly in that [defendant] 
entered the plea based upon the mistaken belief that he would 
be allowed to withdraw said plea after inpatient evaluation by 
the Lincoln Regional Center if it was determined that he was 
suffering from a mental disorder" impairing his abilities or 
competency during the robbery. Brief for Appellant at 17-18.  
The plea agreement and the record both indicate that defendant 
merely would be allowed to petition the court for withdrawal of 
plea only if the evaluation at the regional center uncovered a 
mental disorder impairing his abilities or competency. The plea 
agreement, with paragraph 8 specifically initialed by 
defendant, was amended by interlineation to make clear this 
very point. The record reflects that defendant's concerns or 
lack of understanding was remedied by the court's explanation 
and by a conference with his counsel. The staff at the regional 
center evaluated defendant and concluded that "[t]here is no 
reason to believe [defendant] was insane at the time of the 
instant offense . . . ." Thus, defendant fails to raise a "fair and 
just reason" on this basis.
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Second, defendant asserts that he "entered his plea . . .  
primarily to seek medical and psychiatric treatment." Brief for 
Appellant at 18. The record reflects that the trial judge dispelled 
this contention prior to accepting the plea. The defendant 
understood the plea and cannot now back out of it by arguing 
that. it did not do what he intended. Defendant was sent to the 
regional center, and there is nothing in the record indicating that 
the evaluation resulted in a finding that defendant was 
incompetent or insane. To the contrary, the report in the 
presentence investigation concludes that defendant was sane.  
Defendant may not use this appeal to ask this court to find any 
evaluation done *by the regional center personnel to be 
inaccurate or insufficient because he is dissatisfied with the 
findings. There is no evidence of an evaluation showing 
insanity or incompetency to provide a "fair and just reason" for 
withdrawal of defendant's plea.  

Third, defendant asserts that he "entered his plea ... under 
duress and while confused and paranoid after suffering 
withdrawal effects from cocaine and speed and a 23 day hunger 
strike." Brief for Appellant at 18. Upon reviewing the record we 
cannot find that the trial judge abused his discretion in finding 
that the evidence did not support such a conclusion. There is 
ample evidence that defendant was lucid enough to personally 
carry out a lengthy discussion with the trial judge regarding 
many aspects of the plea agreement. Defendant discussed and 
changed the written agreement to his satisfaction prior to 
entering the plea. Defendant simply has failed to show that the 
trial judge abused his discretion, and, therefore, defendant has 
failed to present a "fair and just reason" for withdrawal of his 
plea.  

Fourth, defendant asserts that he "entered the plea without 
adequate opportunity to understand the ramifications of the 
plea." Brief for Appellant at 18. The record shows the contrary.  
Defendant himself stated that his attorney had discussed plea 
negotiations at the jail prior to the entry of the plea and filing of 
the plea agreement. The plea agreement was signed by 
defendant, with each paragraph being initialed by defendant, 
and the agreement was amended by interlineation to satisfy the 
defendant. Finally, the overall record shows that the trial judge
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fully, and with great care, explained the agreement and the 
effect of a plea to defendant and informed defendant of his 
constitutional rights. Thirty pages of discussion and 
explanation in the bill of exceptions undermine defendant's 
claim that the trial court abused its discretion in failing to find a 
"fair and just reason" to withdraw defendant's plea in this 
regard.  

Finally, defendant's fifth point for withdrawal, in effect, 
asserts ineffective assistance of counsel. As we have stated 
above, we cannot make a determination on such a basis at this 
point. Thus, this assertion fails to present a "fair and just 
reason" for withdrawal of defendant's plea.  

The remaining assignment of error asserts that the court 
erred in accepting defendant's plea in the first instance because 
it "was conditional and was not made knowingly, voluntarily 
and intelligently." Brief for Appellant at 19. This assignment of 
error presents two questions for consideration: (1) whether the 
plea was conditional and, if so, whether it was invalidated 
thereby; and (2) whether the plea was entered knowingly, 
voluntarily, and intelligently.  

We above considered the question of whether the plea was 
knowingly, voluntarily, and intelligently entered and 
determined that it was. Therefore, defendant's contention in 
this regard is without merit.  

With regard to the claim that the plea agreement was 
conditional and, as such, invalid, we disagree. The plea 
agreement itself shows that the plea was not conditional. The 
agreement merely informs the defendant that he may request 
the court to allow the withdrawal of the plea; it did not provide 
defendant the absolute right to withdrawal. This provision 
stated: 

[S]hould the mental health professionals at the Lincoln 
Regional Center, following evaluation, determine that I 
am or have been suffering from a mental disorder, which 
would have impaired my abilities, or my level of 
competency, that I may petition this Court for withdrawal 
of my plea of "Nolo Contendere".  

This language is clear on its face and merely informs defendant 
of a right that he already had. The plea was not conditional.
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The trial judge, at great length, explained the meaning of this 
paragraph and fully explained to defendant that the plea was 
not conditional. At page 49 of the bill of exceptions, defendant 
stated that he understood this point. It is very clear that there is 
no error in this regard.  

For the above-stated reasons we affirm the findings and 
holding of the trial court in all respects.  

AFFIRMED.  

WHITE, J., participating on briefs.  

STATE OF NEBRASKA, APPELLEE, V JAN F PAPILLON, APPELLANT.  
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1. Bad Checks: Intent: Fraud. A postdated check cannot constitute a violation of a 
statute which requires an intent to defraud at the time the check is issued.  

2. _ : _ : - In order for the State to convict one of violating Neb.  
Rev. Stat. § 28-611(3) (Reissue 1985), the State must prove that the check was 
issued with the intent to defraud. Moreover, the intent to defraud must occur at 
the time that the check is drawn.  

3. Bad Checks. Where the maker of a postdated check informs the payee at the 
time of its delivery that he or she has no funds in the bank to pay the check if 
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Neb. Rev. Stat. § 28-611(3) (Reissue 1985).  
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GRANT, JJ.  

PER CURIAM.  

Jan F Papillon appeals from a judgment initially entered by 
the former municipal court of the city of Omaha finding
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Papillon guilty of the crime of writing a bad check in violation 
of Neb. Rev. Stat. § 28-611(3) (Reissue 1985). This is a Class II 
misdemeanor, punishable by up to 6 months' imprisonment, a 
$1,000 fine, or both. Following the trial, at which he was found 
guilty, Papillon was sentenced to pay a fine of $150 and costs.  
He thereafter appealed his conviction to the district court for 
Douglas County, Nebraska, where the conviction was 
affirmed. It is from this judgment that he now appeals to this 
court. We have reviewed the record and determined, as a matter 
of law, that Papillon is not guilty of the crime charged and that 
the judgment must therefore be reversed and the complaint 
dismissed.  

While the evidence is in dispute in certain details, most of the 
relevant evidence is without dispute. The evidence discloses that 
during April of 1984 Papillon was employed by General Bank 
Equipment (GBE) to develop and implement a marketing 
program. Shortly after the employment began, a dispute arose 
between GBE and Papillon with regard to how the program was 
going and what services were to be provided. In any event, in an 
apparent effort to resolve that dispute, Papillon wrote a check 
to GBE for $1,500. The check was marked "FOR Services 
Rendered (4-20-84)." According to an officer of GBE, those 
services rendered by GBE were "[providing] a means for 
[Papillon] to perform a marketing study for another 
organization that he was a member of." The representative of 
GBE testified that at this time GBE could not afford Papillon's 
services any longer, but Papillon wanted to finish his study.  
They agreed on a figure of $1,500 for Papillon to stay on and 
try to finish the study. The check given by Papillon to GBE was 
postdated to July 4, 1984. At the time the check was written, 
Papillon advised GBE that there were not sufficient funds 
available and that that was the reason he requested that the 
check be postdated to July 4, 1984. There is some dispute as to 
the reason given for the lack of funds, but the reason does not 
appear to be relevant for our purposes. What is significant is 
that the check was intentionally postdated, and GBE was made 
aware of that fact. Just prior to July 4, 1984, Papillon closed his 
account, and when GBE then negotiated the check on July 4, 
1984, it was returned "account closed." GBE notified Papillon
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of this event, but no effort was made by Papillon to place 

sufficient funds in the account in order to permit the check to 
clear.  

Papillon has raised several alleged errors. We believe, 
however, that we need only address the question of whether the 

giving of a postdated check, where both the maker and the 

payee are aware that the check is postdated, can ever constitute 

a violation of § 28-611(3). We believe it cannot.  
Section 28-611(3) provides as follows: 

Whoever otherwise issues or passes a check or similar 

signed order for the payment of money, knowing that he 

or she has no account with the drawee at the time the check 

or order is issued, or, if he or she has such an account, 
knowing that he or she does not have sufficient funds in, 
or credit with, the drawee for the payment.of such check 
or order in full upon its presentation, commits a Class II 
misdemeanor.  

While there appears to be a split of authority in the United 

States regarding whether a postdated check can constitute a 

violation of a statute such as § 28-611(3), the majority and 

better reasoned cases appear to take the position that a 

postdated check cannot constitute a violation of a statute which 
requires an intent to defraud at the time the check is issued. See 

cases collected at Annot., 95 A.L.R. 486, 496 (1935), and 

Annot., 29 A.L.R.2d 1181 (1953). In the case of 

Commonwealth v. Kelinson, 199 Pa. Super. 135, 139-40, 184 
A.2d 374, 376-77 (1962), the Pennsylvania court, in 
interpreting a statute similar to § 28-611(3), said: 

[T]he elements of the offense must be established by the 

evidence and one of the essential elements is knowing at 

the time of the making that there is insufficient funds to 

cover it. This is impossible when the check on its face 
made it due in the future and the payee in accepting it is 
looking to the promise of payment in the future and is not 

then defrauded. It is elementary that the act must be 
strictly construed.  

A post-dated check is one that is made and delivered at 

sometime prior to the day of its date. It is generally held to
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be payable at sight or upon presentation at the bank at any 
time on or after the day of its date. It differs from an 
ordinary check in that it has on its face implied notice that 
there is no money presently on deposit available to meet it, 
with the implied assurance that there will be such funds on 
the day it becomes due. It is a familiar and useful form of 
negotiable paper and plays an important part in the role of 
commerce. Ordinarily its purpose is to obtain an extension 
of credit. The maker knows when he issues a post-dated 
check that there are no funds on deposit available to meet 
it.  

Similarly, in the case of State v. Brookshire, 329 S.W2d 252, 
255-57 (Mo. App. 1959), the Missouri court, in passing upon a 
similar statute, said: 

The gist of the offense denounced by the statute (Sec.  
561.460) is the fraudulent intent with which a check, draft 
or order is drawn and delivered, and knowledge by the 
drawer at the time of said drawing and delivering that he 
has not sufficient funds in or credit with the bank to meet 
such check, draft or order in full upon its presentation.  
Intent to defraud is an essential element of the crime 
denounced by the statute. ...  

Ordinarily, where a check is drawn on a bank in which 
the drawer does not have on deposit sufficient funds from 
which the check can be paid, the mere fact of making the 
check with knowledge of the insufficiency of the account 
would be sufficient evidence of fraudulent intent to send 
the case to the jury. But this is not so in the case of a 
post-dated check. Such a check differs from an ordinary 
check in that it carries on its face implied notice that there 
is not sufficient money presently on deposit to meet it, and 
an implied promise that there will be funds on deposit the 
date the check becomes due. The fraudulent intent 
required to be shown in such a case is with reference to the 
promise or assurance of future action . . . and not with 
reference to the failure to keep the promise. Otherwise, the 
law would be punishing one for a failure to pay a debt. But 
such intent cannot be inferred from the mere issuance of
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the check, or from the other facts in this case relied upon 

by the State as sufficient to send the issue to the jury. These 

circumstances, while they may create a suspicion of guilt, 
are yet wholly insufficient to prove a fraudulent intent.  

They are consistent with the fact of innocence.  
As conceded by the State, the gravamen of the offense is the 

delivering of a check to a payee who is led to believe that he or 

she has thereby received payment, when the maker intends to 

defraud the payee by delivering a check that on its face appears 
to constitute payment when in fact it does not. On the other 

hand, it appears to us that the evidence in this case, as generally 

in cases involving postdated checks, establishes that at the time 

the check was issued, the payee was put on notice that the check 

could not be presented for payment. In the instant case the 

maker specifically advised the payee that the check could not be 

immediately presented for payment and could not be presented 

for more than 2 months after the date of its issuance. The 

check, in reality, was nothing more than a promissory note. See 

Neb. U.C.C. art. 3 (Reissue 1980). That is not to say that the 

maker may not be guilty of some other crime or is not liable for 

payment on the check. It is merely that the elements of the crime 
as prescribed by the Legislature do not cover postdated checks.  

As we recently noted in State v. Douglas, 222 Neb. 833, 
837-38, 388 N.W.2d 801, 804 (1986): 

"[It is now settled beyond question, that there are no 

common law crimes in this state . . ." 
. . . "No act is criminal unless the Legislature has in 

express terms declared it to be so, and no person can be 

punished for any act or omission which is not made penal 

by the plain import of written law." . . . " 'It is a 

fundamental principle of statutory construction that a 

penal statute is to be strictly construed.' " 
We, therefore, hold that where the maker of a postdated 

check informs the payee at the time of its delivery that he or she 

has no funds in the bank to pay the check if presented 

immediately after issuance, the maker cannot be guilty of 

violating § 28-611(3).  
In the instant case the evidence is without contradiction that, 

at the time the check was issued, the payee was fully advised and
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fully aware of the fact that there were not then sufficient funds 
in the maker's account to permit the check to be paid upon 
immediate presentation. It is for that reason that the payee 
accepted a postdated check. The evidence, therefore, fails to 
establish a present intent to defraud.  

At oral argument the State conceded that in order for the 
State to convict one of violating this section, the State must 
prove that the check was issued with the intent to defraud. See 
State v. Wiley, 219 Neb. 740, 365 N.W.2d 844 (1985). Moreover, 
the State conceded that the intent to defraud must occur at the 
time that the check is drawn. The State argues, however, that 
the statute creates a presumption of an intent if, after being 
notified, the maker fails to take action to place sufficient funds 
in the account in order to permit the check to clear. This is as 
provided for by § 28-611(5). However, a reading of § 28-611(5) 
makes it clear that the section cannot have application to a 
postdated check. Section 28-611(5) provides as follows: 

In any prosecution where the person issuing the check has 
an account with the drawee, he or she shall be presumed to 
have known that he or she did not have sufficient funds in, 
or credit with, the drawee for the payment of such check 
or order in full upon its presentation, if, within thirty days 
after issuance of the check or order, he or she has been 
notified that the drawee refused payment for lack of funds 
and he or she has failed within ten days after such notice to 
make the check good ....  

(Emphasis supplied.) 
In order for § 28-611(5) to apply, the notice must be given 

within 30 days after the check is issued. In the case of a 
postdated check, however, presentment for payment may, as in 
the present case, be deferred for more than 30 days. Section 
28-611(5) clearly contemplates that the check given must be 
eligible for presentment for payment at once and, therefore, 
does not appear to consider the effect of a postdated check 
wherein both the maker and the payee are put on notice that the 
check may not be eligible for presentment for payment until 
more than 30 days after the check has been issued.  

The State cites to us the case of White v. State, 135 Neb. 154, 
280 N.W 433 (1938), which seems to be contrary to our decision
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herein. While the statute in White is a different statute than 
§ 28-611(3), nevertheless, to the extent that White v. State, 
supra, may be presently read to mean that § 28-611(3) applies to 
a postdated check, it is specifically overruled.  

The judgment, therefore, of the district court affirming the 
conviction entered by the former municipal court of the city of 
Omaha is hereby reversed and the cause remanded with 
directions to remand the action to the current county court for 
Douglas County, Nebraska, with instructions to dismiss.  

REVERSED AND REMANDED WITH DIRECTIONS.  

KRIVOSHA, C.J., participating on briefs.  

VERA FARBER, APPELLANT, V. MASS MERCHANDISERS, INC., 

APPELLEE.  

389 N.W.2d 313 

Filed June 27, 1986. No. 85-618.  

1. Workers' Compensation: Appeal and Error. On appeal from an award of the 
Nebraska Workers' Compensation Court, this court does not reweigh the facts 

but accords the findings of the compensation court the same force and effect as a 
jury verdict in a civil case. The findings will not be set aside where they are 
supported by the evidence and are not clearly wrong.  

2. Workers' Compensation. Whether an employee remained temporarily totally 
disabled is a question of fact.  

Appeal from the Nebraska Workers' Compensation Court.  
Affirmed.  

Roger C. Lott, for appellant.  

Scott A. Burcham of Baylor, Evnen, Curtiss, Grimit & Witt, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

HASTINGS, J.  
Following a hearing before one judge of the Nebraska 

Workers' Compensation Court, plaintiff's petition was
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dismissed because the plaintiff failed in her burden of proving 
by competent medical evidence a causal connection between her 
alleged injury, the employment, and the disability.  

On rehearing before a three-judge panel of the court, 
plaintiff was found to have suffered a February 2, 1983, 
accidental injury which arose out of and in the course of her 
employment. She was awarded temporary total disability 
payments of $110 per week for 324/7 weeks up to September 19, 
1983, and an additional 64/7 weeks of disability compensation 
at "varying" times to the date of her employment termination, 
as well as certain medical benefits. The defendant was given 
credit for disability benefits previously paid in the amount of 
$5,012.15, as well as certain medical expenses paid. However, 
one of the judges dissented and agreed with the original order of 
dismissal.  

On appeal the plaintiff claims error on the part of the 
compensation court in failing to award temporary total 
disability up to the time of the hearing before the court on May 
1, 1985. The defendant has not cross-appealed.  

The plaintiff, while working for the defendant, bent down to 
pick up a box when she felt and heard something pop in her 
back and experienced pain. She reported the incident and, 
during the ensuing months, was under the treatment of her 
family physician, an internist specializing in rheumatology, and 
an orthopedic surgeon. She was also examined by Dr. Horn, 
another orthopedic surgeon.  

Farber, with the exception of 1 day in July, was off work until 
September 20, 1983. With the exception of some 46 days when 
she missed work, she returned to and continued in the 
employment of the defendant until June 25, 1984. She claims to 
be unable to work because of her physical problems caused by 
her accident.  

Dr. Jacobs, plaintiff's rheumatologist, last saw her on June 
12, 1984. He diagnosed her condition as fibrositis and low back 
strain, and based on her statement to him that her problems all 
began since the date of her accident, he gave the opinion that 
her condition and the accident were related. Dr. Jacobs, 
following an office call by the plaintiff on August 31, 1983, 
released her for half-time work as of September 6, 1983, and
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felt that she could resume full-time work a week later.  
The only other medical testimony was that of Dr. Horn. He 

examined the plaintiff on December 6, 1984. He said that based 
on the history given him by Farber and his own examination, he 
was unable to find any orthopedic basis for a diagnosis. He also 
testified that she had no evidence of any orthopedic disability 
and that she could return to the same work that she had been 
doing for the defendant.  

On an appeal from an award of the Nebraska Workers' 
Compensation Court, this court does not reweigh the facts but 
accords the findings of the compensation court the same force 
and effect as a jury verdict in a civil case. The findings will not 
be set aside where they are supported by the evidence and are 
not clearly wrong. McLaughlin v. Self-Insurance Servs., 219 
Neb. 260, 361 N.W.2d 585 (1985). Whether plaintiff remained 
temporarily totally disabled was a question of fact.  
Heironymus v. Jacobsen Transfer, 215 Neb. 209, 337 N.W.2d 
769 (1983).  

The evidence in this case clearly supports the factual findings 
made by the compensation court and as such the court cannot 
be said to be clearly wrong. Its judgment is affirmed.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V. CHARLIE C. CLAYBURN, 

APPELLANT.  

389 N.W.2d 314 

Filed June 27, 1986. No. 85-802.  

1. Jury Instructions. It is the duty of the trial court to instruct the jury on the law of 
the case whether requested to do so or not.  

2. . The trial court is not required to give an instruction where there is 
insufficient evidence to prove the facts claimed.  

3. _ . All jury instructions must be read together, and if the instructions taken 
as a whole correctly state the law, are not misleading, and adequately cover the 
issues, there is no prejudicial error.  

4. Sentences: Appeal and Error. This court will not modify on appeal a sentence 
imposed within the statutory limits, absent an abuse of discretion on the part of 
the trial court.
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Appeal from the District Court for Platte County: JOHN C.  
WHITEHEAD, Judge. Affirmed.  

Gary L. Erlewine, for appellant.  

Robert M. Spire, Attorney General, and Laura L. Freppel, 
for appellee.  

BOSLAUGH, WHITE, HASTINGS, CAPORALE, SHANAHAN, and 
GRANT, JJ.  

GRANT, J.  
Charlie C. Clayburn was charged by amended complaint on 

February 28, 1985, in the county court for Platte County, 
Nebraska, with one count of assault in the third degree in 
violation of Neb. Rev. Stat. § 28-310 (Reissue 1985) and one 
count of criminal mischief in violation of Neb. Rev. Stat.  
§ 28-519(l)(a) (Reissue 1985). An attorney was appointed to 
represent the defendant. After defendant indicated 
dissatisfaction with his attorney, the court afforded him an 
opportunity to obtain private counsel. Defendant did not do so.  
An extensive pretrial hearing was held in the case, with 
defendant representing himself and with his court-appointed 
counsel present as defendant's legal adviser. Jury trial was held 
on April 10 and 11, 1985, under the same arrangement.  
Defendant was acquitted of the assault charge but found guilty 
on the criminal mischief charge. Defendant was sentenced on 
May 16, 1985, to 90 days in the county jail, with credit for time 
served of 63 days.  

Defendant appealed to the district court for Platte County.  
The district court affirmed. Defendant has since timely 
appealed to this court. We affirm.  

The record shows that on the evening of December 28, 1984, 
defendant went to the residence of his ex-wife, Irene Clayburn.  
Defendant testified that he went there for the purpose of 
picking up his two sons, ages 8 and 6, for an overnight stay. An 
argument, which degenerated into a physical fight, ensued 
between defendant, on the one hand, and Irene Clayburn and 
her mother, on the other, while defendant was standing in the 
front doorway of Irene's house. The door was partly open, and
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defendant was attempting to get it fully open. The State's 
evidence and the testimony of defendant's two sons, whom 
defendant called as witnesses, showed that defendant broke the 
door by swinging at it with his fists or elbows. The damage to 
the door was, as stipulated by the parties, $150. Defendant 
testified that Irene slammed the door against him, and in an 
attempt to protect himself from physical injury, he raised his 
elbow. The door struck his elbow, causing damage to the door.  
The jury chose not to believe defendant's version of the facts 
and convicted him of criminal mischief for damaging the door 
in an "intentional or reckless" manner.  

In his first assignment of error, defendant argues that "[t]he 
District Court erred in affirming the sentence and judgment of 
the County Court for the reason that prejudicial error occurred 
at trial when the trial court failed to submit an instruction to the 
jury on self-defense." Defendant submitted a jury instruction 
on self-defense. This jury instruction was taken verbatim from 
NJI 14.33. The trial judge refused defendant's proposed jury 
instruction and stated: "Mr. Clayburn, in Nebraska, the law 
requires that if you're going to plead self-defense, it's an 
affirmative defense; it has to be pled up front so that the state is 
made aware of that fact. You did not do so. So I'm going to 
deny that jury instruction." 

In his brief at 6 defendant contends he "had no duty to 
inform the court or the State that he was relying on self-defense 
as his theory of defense." The State concedes that "there is no 
statutory or case law authority which requires a criminal 
defendant to plead the affirmative defense of self-defense." 
Brief for Appellee at 2. We hold that the trial court was in error 
in that holding and that a defendant is not required to plead and 
give notice of an affirmative defense of self-defense. We 
believe, however, that the trial court was correct in denying the 
jury instruction on self-defense.  

It is the duty of the trial court to instruct the jury on the law 
of the case whether requested to do so or not. Failure to do so 
constitutes prejudicial error. State v. Lamb, 213 Neb. 498, 330 
N.W.2d 462 (1983); State v. Duis, 207 Neb. 851, 301 N.W.2d 
587 (1981). A defendant is entitled to have the jury instructed 
on his theory of defense if there is any evidence to support it.
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State v. Duis, supra. This court has held that the trial court is 
not required to give an instruction where there is insufficient 
evidence to prove the facts claimed. State v. Reeves, 216 Neb.  
206, 344 N.W.2d 433 (1984); State v. Prim, 201 Neb. 279, 267 
N.W.2d 193 (1978).  

We first note that the affirmative defense of justification or 
self-defense is available in property crimes in limited 
circumstances only. See Neb. Rev. Stat. § 28-1415 (Reissue 
1985). The situation in this case is not within the limitations.  

*The defendant's conduct in going to the residence of another 
where he was not invited and in attempting to force his way into 
that residence was such as to deny him the defense of 
justification. Neb. Rev. Stat. § 28-1407(2) (Reissue 1985) 
provides: 

When the actor was reckless or negligent in bringing about 
the situation requiring a choice of harms or evils or in 
appraising the necessity for his conduct, the justification 
afforded by this section is unavailable in a prosecution for 
any offense for which recklessness or negligence, as the 
case may be, suffices to establish culpability.  

"Criminal mischief" by definition is an offense "for which 
recklessness . . . suffices to establish culpability." 

In this case defendant could have proceeded under a theory 
which showed that his conduct was accidental. Accident is a 
defense to the crime of criminal mischief. 4 C. Torcia, 
Wharton's Criminal Law, Malicious Mischief § 488 (14th ed.  
1981). A review of the evidence in the light most favorable to 
defendant shows that defendant testified as follows: 

I [Clayburn] was just going to leave, she [Irene] had ahold 
of the door ... and she slammed the door on me ... I held 
my elbow up like this to protect myself from the blow of 
the door. If I hadn't of, it would have caught me face on, 
you know.  

By submitting a jury instruction on self-defense, defendant 
could have been trying to show that he did not "intentionally or 
recklessly" damage the door.  

We believe, however, that the trial court did properly instruct 
the jury on the defendant's theory of the case. The trial court
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instructed the jury on the elements of criminal mischief. The 
instructions required that the jury, before it could convict 
defendant, determine that defendant's conduct was reckless or 
intentional. If defendant's conduct was intentional or reckless, 
it could not be "accidental." All jury instructions must be read 
together, and if the instructions taken as a whole correctly state 
the law, are not misleading, and adequately cover the issues, 
there is no prejudicial error. State v. Reeves, supra. We find that 
the jury was properly instructed.  

Defendant's second and final assignment of error is that 
"[t]he District Court erred in affirming the sentence and 
judgment of the County Court for the reason that the sentence 
imposed against Appellant was excessive and an abuse of 
discretion." 

Defendant was found guilty of criminal mischief in violation 
of § 28-519(1)(a). Although the damage to the door was 
stipulated to be $150, a Class II misdemeanor, see § 28-519(3), 
defendant was only charged with a Class III misdemeanor, 
which carries a maximum penalty of 3 months' imprisonment, 
a $500 fine, or both. See, § 28-519(4) and Neb. Rev. Stat.  
§ 28-106(1) (Reissue 1985). As stated above, the trial court 
sentenced Clayburn to 90 days in the county jail, with jail time 
credit for 63 days. The sentence is within the statutory limits.  

This court will not modify on appeal a sentence imposed 
within the statutory limits, absent an abuse of discretion on the 
part of the trial court. State v. Perdue, 222 Neb. 679, 386 
N.W.2d 14 (1986). The presentence investigation report 
shows that defendant had two prior convictions for assault. He 
was granted probation on these two assault charges and had 
exhibited an uncooperative attitude during the probationary 
period. The report concluded that defendant was not a suitable 
candidate for counseling and that due to his nomadic lifestyle 
probation supervision "would be next to impossible." The 
sentence imposed was not an abuse of discretion.  

The judgment is hereby affirmed.  
AFFIRMED.  

KRIVOSHA, C.J., participating on briefs.
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STATE OF NEBRASKA, APPELLEE, v. DALE E. GREEN, APPELLANT.  
389 N.W.2d 557 

Filed June 27, 1986. No. 85-830.  

1. Blood, Breath, and Urine Tests: Appeal and Error. As a general rule, it is error to 
admit evidence of the result of a preliminary breath test as evidence of a 
violation of the statute prohibiting the operation of a motor vehicle while 
intoxicated. However, the admission of such evidence may be harmless error 
where it is cumulative and nonprejudicial under the circumstances of the case.  

2. -: -. Any deficiencies in the techniques used to test the blood alcohol 
level in driving while intoxicated cases generally are of no foundational 
consequence, but only affect the weight and credibility of the testimony.  

3. -: . A determination that a blood alcohol test was taken and 
properly performed as provided by statute generally rests within the sound 
discretion of the trial court and will not be reversed except for a clear abuse of 
discretion.  

Appeal from the District Court for Rock County: EDWARD 
E. HANNON, Judge. Affirmed.  

Tad D. Eickman, for appellant.  

Robert M. Spire, Attorney General, and Janie C.  
Castaneda, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

Following a trial by jury in the county court, the defendant 
was found guilty of driving while under the influence of 
alcohol. He was fined and sentenced to a term in jail. On appeal 
to the district court his conviction was affirmed. In this court he 
assigns as error the reception into evidence of the result of the 
preliminary breath test without proper foundation, and the 
reception into evidence of the result of the blood test without 
proper foundation. We affirm.  

On November 20, 1984, after observing the defendant 
driving on the highway at an extremely slow rate of speed and 
crossing the centerline at least two times, a trooper of the 
Nebraska State Patrol stopped the defendant. The trooper 
observed that the defendant had watery eyes, spoke with 
slurred speech, had an odor of alcohol about him, could not
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locate his driver's license in his billfold, and staggered when he 
tried to walk. A preliminary breath test was administered. The 
defendant was then placed under arrest and was taken to a 
hospital where a blood sample was drawn. Later, field sobriety 
tests were administered, which the defendant failed.  

As to the issue concerning the preliminary breath test, 
defendant argues only lack of foundation under State v.  
Gerber, 206 Neb. 75, 291 N.W.2d 403 (1980), and State v.  
Kolar, 206 Neb. 619, 294 N.W.2d 350 (1980). He does not cite us 
to State v. Smith, 218 Neb. 201, 352 N.W.2d 620 (1984), which 
stated that it is error to admit evidence of the result of a 
preliminary breath test as evidence of a violation of the statute 
prohibiting the operation of a motor vehicle while intoxicated.  
Smith held, however, that such evidence in that case was 
cumulative and nonprejudicial.  

The record in the present case does not disclose, strictly 
speaking, that the result of the preliminary breath test was 
offered or received in evidence. The prosecuting attorney did 
ask the arresting trooper the following question: "And, if - if 
the test - if the machine reads out that other than fail light, you 
then let the person go without arresting them?" to which an 
objection was sustained. Later on, the following questions and 
answers appear in the record, to which no objections were 
made: 

Q. After you had completed the - strike that. Did you 
then administer the preliminary breath test to Mr. Green? 

A. Yes, I did.  
Q. And, when that test was completed what did you do? 
A. I advised Mr. Green that he was under arrest for 

driving under the influence.  
Although a preliminary breath test advisement form and 

checklist to show completion of the test was received into 
evidence, we are unable to find anything in the record, beyond 
the testimony set forth above, suggesting what the result of such 
test might have been. Contrary to our rules, the defendant has 
failed to make appropriate references to the record of any of the 
facts or argument contained in his brief. See Neb. Ct. R. of 
Prac. 9C (rev. 1983).  

However, even assuming that such a test result was
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erroneously admitted, it would have been cumulative and 
harmless error under State v. Smith, supra. Besides the 
description of defendant's actions given by the arresting 
trooper, as previously indicated, he testified to the following 
observations made of the defendant during the administration 
of field sobriety tests: 

Q. Okay. Can you describe how Mr. Green performed 
these particular sobriety tests? 

A. The finger-to-nose test he couldn't keep his head 
tilted back without nearly falling over. So, we allowed him 
even to put his head in an upright position, he never came 
close to his nose with either hand, with either index finger, 
I should say.  

Q. What about the walking test, walking a straight line? 
A. He was uncapable [sic] of putting one foot in front 

of the other one and walking a line without staggering off 
to one side or the other.  

Q. How about the test of picking up a coin off the 
floor? 

A. He couldn't begin to do this test without catching 
himself with both hands.  

Q. When he was doing the - attempting to perform the 
finger-to-nose test, when he placed his head back, did 
anyone have to catch him to keep him from falling? 

A. Yes, I did.  
Finally, there was evidence received of a blood alcohol test 

result of .165 percent.  
Defendant's argument that there was insufficient foundation 

to receive the result of the blood test is also without merit. It is 
his contention that the testimony of Margaret Vencil of the 
previously mentioned .165-percent blood alcohol level was 
without foundation because she did not know where the 
formula used originated; she had no independent knowledge 
that the substance in the blood vials was an anticoagulant and 
that the substance introduced into the syringe to speed up 
vaporization of the blood was in fact potassium carbonate; and 
she was not required to furnish other foundational facts, such 
as her possession of a valid permit, prior to her testimony.  

Our examination of the record discloses that the testimony of
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the witness Vencil describing the process by which she arrived at 
a blood alcohol level was detailed and accurate. She agreed that 
the formula was not set forth in the rules prescribed by the 
Nebraska Department of Health but, rather, was the method 
she was taught and told to use by her chemist supervisor. She 
testified that the vials contained an anticoagulant. The witness 
made the observation that the blood storage vials contained an 
anticoagulant. There appears to be no foundation for such a 
statement, but the important fact was that she testified from 
sight that the blood had not coagulated.  

During cross-examination by the defendant, the witness 
Vencil testified that the substance she used was potassium 
carbonate and she knew that to be a fact because it came from a 

jar in her laboratory labeled as such. We are not inclined to 

require an examining chemist doing blood alcohol testing to go 
behind the label on a container of a substance used regularly 
during the course of such employee's duties, absent 
circumstances which would indicate the necessity for such 
inquiry.  

In any event, all of those claimed "deficiencies" relate to 
techniques employed by the examiner and are of no 
foundational consequence, but only affect the weight and 
credibility of the testimony. State v. Miller, 213 Neb. 274, 328 
N.W.2d 769 (1983).  

The record does disclose that Margaret Vencil did in fact 

possess a valid permit to conduct blood alcohol tests. That 

permit, together with the worksheet, the blood alcohol report, 
a copy of Neb. Admin. Code tit. 177, ch. 1 (1980 & 1981), and 
the remains of the blood container kit, was received in evidence 
immediately following the testimony of the witness.  

Defendant argues that the law requires such foundational 
evidence to precede the offer of an expert opinion. He cites no 
law to us. We do not agree.  

The witness Vencil had testified during her introductory 
examination that she possessed a Class A permit to do blood 
alcohol testing. She also testified during the same preliminary 

period that she held in her hands a copy of title 177 of the rules 

and regulations of the Department of Health laboratory which 
contained the rules and regulations for testing of blood and
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which she followed in doing blood alcohol testing.  
Certainly, the foundational requirements were met in this 

case so as to pass muster on the requirements of State v.  
Brittain, 212 Neb. 686, 325 N.W.2d 141 (1982). That case states 
in effect that a determination that a blood alcohol test was 
taken and properly performed as provided by statute generally 
rests within the sound discretion of the trial court and will not 
be reversed except for a clear abuse of discretion.  

The judgment of the district court was correct and it is 
affirmed.  

AFFIRMED.  

CLAUDIA S. MAACK, APPELLEE, v. NEIL R. MAACK, APPELLANT.  

389 N.W.2d 318 

Filed June 27, 1986. No. 85-877.  

Appeal from the District Court for Saunders County: 
WILLIAM H. NORTON, Judge. Affirmed.  

Robert H. Petersen, for appellant.  

Steven J. Lustgarten of Lustgarten & Roberts, P.C., for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

Neil R. Maack appeals a judgment of the district court for 
Saunders County authorizing his former wife, Claudia, to 
retain custody of their two minor children and remove the 
children from the state.  

The record shows that Claudia is a fit parent, has a loving 
relationship with the children, and has a legitimate reason for 
leaving the state. Neil contends the children have close ties to
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their rural Nebraska community. While community ties are an 

important factor to be considered in determining whether a 

custodial parent should be allowed to remove a child from the 

state, such ties do not, in every case, preclude a custodial parent 

from relocating in another state. See Boll v. Boll, 219 Neb. 486, 

363 N.W.2d 542 (1985).  
In Vanderzee v. Vanderzee, 221 Neb. 738, 739-40, 380 

N.W.2d 310, 312 (1986), this court stated: "Generally, before 
the court will permit the removal of a minor child from the 

jurisdiction, the custodial parent must satisfy the court that 

there is a legitimate reason for leaving the state and that it is in 

the minor child's best interests to continue to live with that 

parent." Claudia has remarried and resides outside Nebraska 

with her husband. The district court concluded that allowing 

Claudia to retain custody and remove the children to the new 

environment was consistent with the best interests of the 

children. Based upon our de novo review of the record, we 

cannot conclude that the court abused its discretion in reaching 

such conclusion. In the absence of an abuse of discretion, a trial 

court's decision bearing upon the custody of minor children will 

not be disturbed on appeal. See Parsons v. Parsons, 219 Neb.  

736, 365 N.W.2d 841 (1985).  
The judgment of the district court is affirmed.  

AFFIRMED.  

WALKER LAND AND CATTLE CO., A PARTNERSHIP, APPELLEE, V.  

RUSSELL S. DAUB AND CAROLYN S. DAUB, DEFENDANTS AND 

COUNTERCLAIMANTS AND THIRD-PARTY PLAINTIFFS, APPELLANTS, 

AND CHAMBERS STATE BANK OF CHAMBERS, NEBRASKA, 

APPELLEE, HARRY R. WALKER II, THIRD-PARTY DEFENDANT, 

APPELLEE.  

389N.W.2d560 

Filed July 3, 1986. No. 84-955.  

1. Equity: Jurisdiction. Where a case has been commenced as an equity matter, the 

trial court may properly retain jurisdiction with authority to give full relief in all
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matters presented.  
2. Equity: Appeal and Error. In an action at equity this court must review the 

record de novo and reach an independent conclusion without being influenced 
by the findings of the trial court, except, however, that where credible evidence is 
in conflict, we must give weight to the fact that the trial court saw the witnesses 
and observed their demeanor while testifying.  

3. Mortgages: Foreclosure: Proof. In a foreclosure suit the mortgagee must prove 
the existence of the mortgage lien, the amount and priority thereof, default, and 
the right to a decree directing sale of the premises in satisfaction thereof.  

4. Principal and Agent. Generally, an agent is required to act solely for the benefit 
of his principal in all matters connected with the agency and adhere faithfully to 
the instructions of the principal.  

5. . Unless otherwise agreed, an agent is subject to a duty to keep, and 
render to his principal, an account of money or other things which he has 
received or paid out on behalf of the principal.  

6. -. The agent's duty ordinarily includes not only the duty of stating to his 
principal the amount that is due but also a duty of keeping an accurate record of 
the persons involved, of the dates and amounts of things received, and of 
payments made. The agent has a duty to take such receipts as are customarily 
taken in business transactions. His duty in these respects is satisfied if he acts 
reasonably in view of the business customs of the community and the nature of 
his employment.  

7. -. A principal whose agent has violated his duties may properly refuse to 
pay compensation.  

8. . A commission cannot be collected by the agent for his services if he has 
willfully disregarded, in a material respect, an obligation which the law devolves 
upon him by reason of his agency.  

9. Equity: Mortgages: Acceleration Clauses. Equity courts have power to deny 
enforcement of mortgage acceleration clauses where such are inequitable and 
cause a hardship.  

Appeal from the District Court for Wheeler County: 
RONALD D. OLBERDING, Judge. Affirmed as modified.  

Robert E. Wheeler, for appellants.  

David A. Domina of Domina & Gerrard, P.C., for appellee 
Walker Land and Cattle.  

KRIVOSHA, C.J., WHITE, and SHANAHAN, JJ., and RisT, D.J., 
and COLWELL, D.J., Retired.  

COLWELL, D.J., Retired.  
This case involves two issues: the foreclosure of a farm 

mortgage brought by plaintiff mortgagee against defendants 
mortgagors, Russell S. and Carolyn S. Daub, husband and wife
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(Daub), and the settlement of accounts between the same 
parties incurred while plaintiff acted as agent for defendants 
Daub as manager of the mortgaged farm. From a decree of 
foreclosure and a judgment on the account in favor of plaintiff 
for $23,075.78 together with interest and costs entered October 
31, 1984, defendants Daub appeal.  

The pleadings show that plaintiff, Walker Land and Cattle 
Co., a partnership (WLC), filed its petition for mortgage 
foreclosure on March 15, 1982. Defendants Daub answered 
July 6, 1982, and by cross-claim alleged and prayed for an 
accounting from WLC for the 1978, 1979, and 1980 crop years.  
Plaintiff amended its petition March 2, 1983, realleging the 
mortgage foreclosure cause and stating a second cause of action 
for judgment on account of services performed and 
advancements made to Daub.  

Where a case has been commenced as an equity matter, the 
trial court may properly retain jurisdiction with authority to 
give full relief in all matters presented. Kuhlman v. Cargile, 200 
Neb. 150, 262 N.W2d 454 (1978).  

As will become apparent from the facts, the issues of this 
appeal are complicated by plaintiff's dual and conflicting 
postures: (1) WLC was the owner and holder of the Daub farm 
mortgage; (2) at the same time, WLC had a fiduciary 
relationship with Daub as Daub's farm manager with full 
authority over the mortgaged farm.  

In an action at equity this court must review the record 
de novo and reach an independent conclusion without 
being influenced by the findings of the trial court, except, 
however, that where credible evidence is in conflict, we 
must give weight to the fact that the trial court saw the 
witnesses and observed their demeanor while testifying.  

(Syllabus of the court.) Jackson v. Clemens, 216 Neb. 641, 345 
N.W.2d 28 (1984).  

"Agency is the fiduciary relation which results from the 
manifestation of consent by one person to another that the 
other shall act on his behalf and subject to his control, and 
consent by the other so to act." (Syllabus of the court.) Reeves 
v. Associates Financial Services Co., Inc., 197 Neb. 107, 247 
N.W.2d 434 (1976).
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Generally, an agent is required to act solely for the benefit of 
his principal in all matters connected with the agency and 
adhere faithfully to the instructions of the principal. Allied 
Securities, Inc. v. Clocker, 185 Neb. 524, 176 N.W2d 914 
(1970).  

Unless otherwise agreed, an agent is subject to a duty to 
keep, and render to his principal, an account of money or 
other things which he has received or paid out on behalf of 
the principal.  
Comment: 

a. The agent's duty ordinarily includes not only the duty 
of stating to his principal the amount that is due, but also a 
duty of keeping an accurate record of the persons 
involved, of the dates and amounts of things received, and 
of payments made. The agent has a duty to take such 
receipts as are customarily taken in business transactions.  
His duty in these respects is satisfied if he acts reasonably 
in view of the business customs of the community and the 
nature of his employment.  

Restatement (Second) of Agency § 382 at 185 (1958).  
The contractual relationships of the parties began in March 

1977 when Daub (residents of Omaha, Nebraska) rented a farm 
described as the north half of Section 24, Township 22 North, 
Range 12 West of the 6th P.M., Wheeler County, Nebraska 
(farm), from WLC, a California partnership consisting of 
Harry R. Walker and Harry R. Walker II; the latter, a resident 
of California, was the active partner (hereafter called Walker).  
On March 7, 1978, WLC sold and conveyed the farm to Daub; 
part payment was represented by an $80,000 note secured by a 
first mortgage on the farm; $22,000 was immediately credited 
on the note; the $58,000 balance was to be paid in 19 annual 
installments of $3,052.63 and interest beginning February 1, 
1979. About the same time, WLC also sold farmland nearby to 
a Dr. Sid Garber, an Idaho resident. WLC owned other 
farmland nearby. The Daub, Garber, and WLC farmlands were 
custom farmed as one 966-acre unit of corn ground and 
supervised by Marvin Fritz, a local farmer whose skills, 
services, and reliability are not questioned. As a California 
resident, Walker relied upon Fritz for the day-to-day
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supervision of the farms and some recordkeeping. It appears 
generally that Daub had 260 acres under cultivation and Garber 
had 130 acres. In 1978 Daub paid $25,000 for irrigation wells 
and equipment installed on their farm.  

In March 1977 the parties orally agreed that WLC would act 
as Daub's agent to supervise the 1977 crop production and 
harvest, for a 5-percent commission on gross sales. During 
1977, Daub paid some of the expenses directly. When Daub 
bought the farm in March 1978, the oral agency terms were 
expanded to give WLC full management duties including the 
payment of all farming expenses either from crop sales or from 
WLC's $250,000 line of credit at the Production Credit 
Association of Columbus, Nebraska (PCA), secured by 
growing crops; of this amount Daub formally guaranteed 
payment up to $70,000; the PCA funds were obtained by WLC 
as needed by a sight draft drawn on PCA in favor of either 
services, suppliers, or deposited in WLC's bank account for its 
own or agency operations. At a time fixed by PCA following 
each crop season, WLC was required to pay the PCA account 
and accrued interest.  

The parties generally agreed that WLC would sell harvested 
crops in the first 90-day period following the harvest year and 
that WLC would furnish Daub with a report for planning and 
income tax purposes showing income and expenses; there was 
no agreement either as to form, detail, or supporting 
documents. Reports were prepared and accepted by Daub for 
the 1977, 1978, and 1979 crop years and relied upon by Daub in 
the preparation of their income tax returns. WLC performed its 
management duties without serious complaint until April 1981 
when Daub discharged WLC upon receiving a demand from 
PCA to pay Daub's $70,000 loan guarantee for the reason that 
WLC had sold all 1980 crops and had failed to pay any part of 
its past due $248,000 loan. Daub also began receiving farm 
expense statements from WLC creditors, and Walker refused to 
either cooperate or explain the WLC errors and delay, except to 
assure Daub that the PCA loan would be paid in full.  
Ultimately, on September 4, 1981, WLC paid the PCA loan in 
full from WLC funds derived from the sale of a ranch. Daub's 
continued demands for an accounting from WLC were finally
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met on January 14, 1983, with an accounting report prepared 
by O'Donnell, Ficenec, Wills & Ferdig, a public accounting 
firm in Omaha, Nebraska (Ferdig report). It is to be noted that 
the Ferdig report was actually prepared for use in an unrelated 
arbitration proceeding conducted in California involving 
Walker Ranch (a partnership affiliated with WLC), Garber, 
and William Agee.  

Daub's first notice from WLC that the mortgage payments 
were unpaid was a letter from Walker dated December 30, 1981, 
demanding the payment due February 1, 1981, to which Daub 
responded that they were unable to determine the status of the 
mortgage payments because of the lack of farm records from 
WLC. Further, Daub claimed that WLC owed them $53,567, 
which was sufficient to cover any delinquent payments. WLC 
elected to accelerate the mortgage due date, and the foreclosure 
suit followed. Later, WLC claimed all mortgage installments on 
and after February 1, 1980, were due and unpaid, which is 
supported by the evidence.  

Plaintiff had the burden of proof on all issues. In a 
foreclosure suit the mortgagee must prove the existence of the 
mortgage lien, the amount and priority thereof, default, and 
the right to a decree directing sale of the premises in satisfaction 
thereof. Wittwer v. Dorland, 198 Neb. 361, 253 N.W.2d 26 
(1977). The accounting issue was properly an equitable remedy, 
see Trump, Inc. v. Sapp Bros. Ford Center, Inc., 210 Neb. 824, 
317 N.W.2d 372 (1982), and the agent had the burden of proof 
because it managed the business and had control of the 
accounts, Anderson v. Clemens Mobile Homes, 214 Neb. 283, 
333 N.W.2d 900 (1983). Plaintiff had the burden to prove its 
second cause of action on its claimed open account, see B. C.  
Christopher & Co. v. Danker, 196 Neb. 518, 244 N.W.2d 79 
(1976), not to a mathematical certainty, but to a reasonable 
certainty, Hein v. M & N Feed Yards, Inc., 205 Neb. 691, 289 
N.W.2d 756 (1980), and that it had satisfied the fiduciary duties 
owed to Daub.  

The related issues presented by plaintiff's second cause of 
action and defendants' claim for an accounting are first 
discussed.  

A further examination of the 1977, 1978, and 1979 reports
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shows that each was handwritten by Walker on one sheet of 9
by 11-inch five-column accounting paper showing side-by-side 
income and expense items for both the Daub and Garber farms.  
Although the calculation of farm income was actually by an 
allotment formula devised by WLC whereby farm productivity, 
total sales, and production acres (of the Daub, Garber, and 
WLC farms) were elements, Daub does not seriously contest 
reported crop sales. The disagreement focuses on the expense 
items.  

The 1977 report shows total income and expenses, including 
a 5-percent management fee of $3,964.78. At the bottom of the 
page there is a notation, "Due Daub $11,710.14." This sum was 
paid to and accepted by Daub. The report was an account 
stated by WLC fixing and settling the amount due from WLC 
to Daub. See Hansen v. Abbott, 187 Neb. 248, 188 N.W.2d 717 
(1971). Therefore, all items of income and expense for the first 
crop year were settled and paid.  

The 1978 and 1979 reports were not final settlements. The 
items of expense and income are shown together with their 
totals; expenses exceed income each year. There are no 
supporting documents, and there is no recapitulation showing 
either grain on hand or Daub's credit/debit balance. At the 
bottom of the 1978 report there is a notation, "Loan (Bins) 
$9805.05." The evidence shows that PCA funds were used to 
purchase storage bins that were erected on the Daub farm, and 
there is no record of Daub paying for these bins. Daub claims 
that the money came out of their PCA funds; however, this is 
not supported in the evidence. With the exception of fertilizer, 
mortgage payments, and management fees, most all expense 
items were reported in rounded dollar amounts, allocated 
without explanation two-thirds to Daub and one-third to 
Garber, apparently on the basis of acreage production. The 
fertilizer supplier kept detailed records for each farm. Daub 
made no objection to the reports until 1981.  

One income item in the 1978 report was unexplained and 
disregarded in the evidence, the accounting reports, and in the 
briefs. Under receipts is shown $4,000 received in 1978 for 
"diverted acres"; however, this sum is not included in the total 
1978 income. Whether or not that item was descriptive of a U.S.
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Department of Agriculture wheat and grain program where 
payments were made to farmers for cropland withdrawn, set 
aside, or diverted from production is not clear. Such a 
presumption is supported by the expense item of $304 for 
diverted acres, and the crop production acres for 1978 are 
shown on the report as 222 acres instead of the usual 260 acres.  

Daub claims as error that the trial court adopted the findings 
and conclusion in the Ferdig report. This is contrary to the 
record, which shows that the Ferdig report and its credibility 
were considered by the trial court along with all of the other 
relevant evidence, as we do in this de novo review.  

"A principal whose agent has violated his duties may 
properly refuse to pay compensation." Allied Securities, Inc. v.  
Clocker, 185 Neb. 524, 527, 176 N.W.2d 914, 917 (1970). " 'A 
commission cannot be collected by the agent for his services if 
he has willfully disregarded, in a material respect, an obligation 
which the law devolves upon him by reason of his agency.' " 
Vogt v. Town & Country Realty of Lincoln, Inc., 194 Neb. 308, 
317, 231 N.W2d 496, 502 (1975).  

Daub claims error that the trial court allowed WLC's claim 
for a 5-percent commission on all farm income, for the reasons 
that WLC commingled funds, failed to keep records, 
fraudulently converted funds, and failed to make an 
accounting until January 1983.  

Daub made no objection to the 1978 and 1979 reports until 
April 1981, even though it was apparent from an untrained 
examination that the expenses were rounded and allocated 
between Daub and Garber. Concerning the commingling of 
funds, it is generally improper for an agent to place moneys 
received for the principal in the agent's bank account unless 
understood by the parties or it is customary. See Restatement 
(Second) of Agency § 398, comments b. and c. (1958). Here, 
the reports show that all Daub-Garber-WLC corn sales were 
held by WLC for allocation to those parties by a formula, and 
Daub has never objected; Daub approved WLC's withdrawing 
PCA funds to pay expenses; further, there is no showing that 
WLC was either disloyal to Daub or that the commingling of 
grain and funds during this period was a material fault; rather, 
WLC violated its duties in failing to keep records and to furnish
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accurate reports. Without approving WLC's procedures, we 
conclude that the trial court properly allowed the management 
fees for 1978 and 1979. The year 1980 is another matter. Daub 
was prejudiced in that PCA denied them further credit, and 
they could neither process their 1980 income taxes nor regularly 
plan for the 1981 crop year. WLC disregarded its agreement 
with Daub concerning its management duties and the PCA line 
of credit; it violated fiduciary duties by failing to apply funds 
from PCA loans and from the sale of crops to production 
expenses; it neglected and refused for an unreasonable time to 
render an accounting, see Restatement, supra § 382, comments 
a., b., and d.; and it used and diverted PCA funds, partly 
guaranteed by Daub, for the unexplained benefit of WLC and 
Walker. For these willful and material breaches of duty, WLC 
was not entitled to a management fee for any period subsequent 
to March 1, 1980.  

The settlement and determination of the parties' accounts, 
as acknowledged by the expert witnesses, is not only difficult 
but impossible to any degree of certainty, basically caused by 
lost and incomplete records. The Ferdig report, which used 
March 1, 1978, as a starting point, mainly concerned the 
financial transactions of two Walker affiliated partnerships: 
Walker Ranch and Walker Land & Cattle Co. According to 
witness Ron Ferdig, the analysis relating to Daub was not done 
according to generally accepted auditing standards and it did 
not purport to be a statement of financial position or to reflect 
the results of operations; it was prepared to assist in evaluating 
and allocating financial transactions. This report contained 
numerous explanatory and delimiting footnotes as well as the 
following caveat at the bottom of each page of the body of the 
paper: "This analysis was prepared by [the public accounting 
firm] for use by the principals in negotiating a financial 
settlement and should not be used for any other purpose. . . ." 

The Ferdig report relied primarily on evidence of receipts 
and disbursements. While a reasonable accounting of income is 
provided, incomplete records complicate the allocation of 
expenses. Attempts were made to reconcile disbursements with 
invoices; however, numerous invoices were missing, and 
existing invoices did not indicate to which farm the goods and



223 NEBRASKA REPORTS

services were directed. The report states: "Except in rare 
situations where the quarter number was placed on the invoice 
by the vendor, or where Marvin Fritz had paid the bill, it could 
not be reasonably determined, by referring to the invoice, to 
whom the expenditure should be charged." Consequently, in 
many instances the expenses were prorated. Many expenses 
were identified as "unallocated," and no part thereof was 
charged to Daub.  

The question, then, is, Did the Ferdig report together with 
the other evidence known to Daub fulfill WLC's fiduciary duty 
to provide Daub with an accounting of the farm transactions to 
a reasonable certainty? Under the circumstances here, we 
conclude that it did, even though WLC's performances of its 
fiduciary duties, including incomplete records, commingling 
funds, and an unreasonable delay in making an accounting, 
were less than generally acceptable standards.  

The whole evidence shows that WLC sustained its burden of 
proof on its second cause of action, and the trial court properly 
entered judgment thereon in its favor; however, the amount of 
that judgment is modified in accordance with this opinion and 
the following findings of money due plaintiff from defendants: 
gross income 1978-80 of $258,488.14; less the net of these 
expenses: total operating expenses of $257,714.43, less 1980 
management fee of $4,494.73, less miscellaneous expenses 
disallowed by trial court of $4,425.91, plus 1979 and 1980 
mortgage payments and interest owed by Daub of $14,281.69, 
plus advancement for storage bin of $9,805, for total expenses 
of $272,880.48; leaving money due from Daub to WLC of 
$14,392.34. Judgment is entered in that amount together with 
interest as provided by law from the date of the mandate, and 
also accruing court costs.  

Daub assigns as error to the foreclosure decree that a 
reasonable controversy existed concerning the farm manager 
accounting issue when WLC declared the default, for which the 
court should have granted them time to cure the default, and 
that the court should have denied WLC the right to accelerate 
the mortgage due date. Daub does not object to that part of the 
judgment finding that there was due from Daub to WLC 
$69,704.58 on the note, together with interest accruing at
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$10.30 per day from October 25, 1984; that finding gave Daub 

credit for the payment of the annual principal and interest 

payments due in 1978 and 1979.  
On February 1, 1980, the regular principal and interest 

installment was due and unpaid. The mortgage note provided 

that upon default the mortgagee-payee could declare the whole 

secured debt due, which WLC elected to do. Daub argues that 

they were entitled to rely on the implied agreement and past 

performances that WLC would pay these installments out of 

crop sales, and particularly they could rely on an October 27, 

1980, letter from Walker advising that the 1980 harvest should 

exceed expenses. There might be some merit to that argument 

up to April 1981; however, such reliance ceased when Daub 

discovered that WLC had sold all of the grain without paying 

the PCA loan and WLC refused to account for 1980 funds.  

That was more than 6 months prior to Daub's receiving the 

default notice. Whether or not WLC owed money to Daub 

from the farm operation was properly a subject for 

determination in the companion causes of action between the 

parties and the court's power to give full relief to all parties.  

Equity courts have power to deny enforcement of mortgage 

acceleration clauses where such are inequitable, Occidental 

Say. & Loan Assn. v. Venco Partnership, 206 Neb. 469, 293 

N.W.2d 843 (1980), and cause a hardship, Redding v. Gibbs, 
203 Neb. 727, 280 N.W.2d 53 (1979). Although WLC's dual 

position as agent and mortgagee increased its burden of proof, 

we are persuaded that, under the circumstances here, Daub's 

hardship relates to the companion accounting issue, and the 

trial court properly entered the foreclosure decree.  
AFFIRMED AS MODIFIED.
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CATHERINE ANN SCOTT, APPELLEE, v. RICK LEE SCOTT, 
APPELLANT.  

389 N.W.2d 567 

Filed July 3, 1986. No. 85-024.  

1. Child Custody: Modification of Decree. A divorce decree fixing custody of 
minor children should not be modified unless there has been a change in 
circumstances indicating that the person having custody is unfit for that purpose 
or that the best interests of the children require such action.  

2. -: -. Moving children out of the state of domicile to another state 
does not in and of itself constitute a change of circumstances requiring a change 
of custody, but such a move may be considered in conjunction with other 
evidence and may contribute to a change of circumstances which would warrant 
a modification of the decree.  

3. Judgments. The district court may, on motion and satisfactory proof that a 
judgment had been fully paid or satisfied by the act of the parties thereto, order 
it discharged and canceled of record.  

Appeal from the District Court for Brown County: EDWARD 
E. HANNON, Judge. Affirmed in part, and in part reversed and 
remanded.  

Rodney J. Palmer of Palmer & Kozisek, for appellant.  

Bill Quigley of Quigley, Dill & Quigley, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

GRANT, J.  
The marriage of the parties herein was dissolved, after trial, 

by a decree of dissolution entered in the district court for Brown 
County on November 25, 1981. Rick Lee Scott, appellant 
herein and respondent in that action, appealed to this court 
from that decree, and on December 17, 1982, a settlement of 
that appeal was effected in this court between Rick and 
Catherine Ann Scott, appellee herein. The terms of that 
settlement provided for continued custody of the parties' three 
children in appellee, for child support, and for the disposition 
of the property of the parties.  

On August 1, 1984, appellant filed an application in the 
district court seeking a modification of the December 17, 1982, 
decree. Appellant sought to change custody of the children of

354



SCOTT v. SCOTT 355 

Cite as 223 Neb. 354 

the parties to him, and moved for such further orders "as are 
necessary to adjudicate the rights between the parties." 

Although appellee's motion is not in the record before us, the 
court's order disposing of the instant litigation between the 
parties discloses that on July 20, 1984, appellee filed a "Motion 
to Strike and Set Aside Receipt." Hearing was held on 
appellant's application and appellee's motion, after proper 
notice. After appellant completed the presentation of his 
evidence on his application at the hearing, appellee moved to 
dismiss the application. The trial court granted the motion to 
dismiss, denied the application, and granted appellee's motion 
to strike. Appellant now alleges that the trial court erred in 
certain procedural respects during the trial, in not changing 
custody of the children to him, and in failing to grant appellant 
any credits for certain direct payments he had made to appellee.  
We affirm in part and in part reverse and remand.  

With regard to the trial court's rulings on the procedures in 
trying the case, appellant assigns as error that "the Court erred 
in not allowing Mr. Scott [appellant] to continue his case in 
chief merely because of the lateness of hour, namely 8:30 
o'clock p.m." The record shows that the hearing began at 9:14 
a.m. on October 5, 1984, and was concluded shortly after 8:30 
p.m. the same day. At that time appellant rested his case.  
Appellee moved for a directed verdict on appellant's 
application. This motion was granted. Appellant did not ask 
for a continuance nor move to withdraw his rest. The trial court 
showed great patience over a long period of time in hearing 
appellant's evidence on his application. Appellant's assignment 
of error in this regard is not only without merit but is frivolous.  

With regard to the merits of the case, the court in its journal 
entry of October 24, 1984, summarized the issues as follows: 

The parties agreed that the issues to be tried included (1) 
whether custody of the minor children should be changed 
from the petitioner [appellant] to the respondent; (2) 
whether respondent should have credited to the judgments 
previously entered in this case against him certain 
payments made by respondent; and (3) whether the 
Receipt signed by petitioner and filed herein on December 
1, 1983, should be set aside and vacated.
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Our scope of review on appeal with regard to the custody 
issue is set out in Parsons v. Parsons, 219 Neb. 736, 738, 365 
N.W.2d 841, 843 (1985): "A divorce decree fixing custody of 
minor children should not be modified unless there has been a 
change in circumstances indicating that the person having 
custody is unfit for that purpose or that the best interests of the 
children require such action." Similar review standards control 
disposition of matters concerning judgments as to division of 
property and child support payments. See, Guggenmos v.  
Guggenmos, 218 Neb. 746, 359 N.W.2d 87 (1984); Graber v.  
Graber, 220 Neb. 816, 374 N.W.2d 8 (1985).  

With regard to the change of custody issue, appellant's 
evidence clearly shows conduct on his part of the same nature as 
the conduct he complains of on the part of appellee. The 
conduct of neither party was exemplary. After the dissolution 
of the parties' marriage, appellee married Daryl VandeHoef.  
The VandeHoef marriage was dissolved on May 21, 1984.  
Appellee and appellant, in the meantime, had purchased an 
$82,000 house in Lincoln, Nebraska, by land contract, 
sometime in November or December 1983. Title was to be taken 
in the name of Rick Scott and Catherine Scott. The evidence 
appears to show that both parties lived in the house with their 
three children, although appellant seemed to occupy the status 
of visitor at times. On June 2, 1984, appellee moved from the 
Lincoln house to Texas with the three children, with the parties' 
furniture, and with another man. Appellant apparently filed a 
complaint against appellee for felony theft of his furniture. It 
appears that Lincoln, Nebraska, police went to appellee's 
residence in Texas and seized the furniture and returned it to 
appellant. Appellee returned to Lincoln and the charges against 
her were dropped.  

During all this period of time, appellee arranged for 
visitation of the children with appellant. Appellant exercised his 
rights of visitation with his children on several occasions while 
his girlfriends, sometimes with their children, also stayed 
overnight with him.  

Appellant did not adduce any evidence of the particulars of 
appellee's conduct, nor any evidence of any adverse effect on 
the children. Appellant, in fact, testified that the children were
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getting along "real well" in school. The children, aged 16, 14, 
and 10 at the time of the hearing, were not called to testify. No 
psychologist or other professionals testified on any issue. No 
evidence was offered by appellant as to where and how the 
children would live if he obtained custody. In short, there was 
no evidence presented to the trial court that the best interests of 
the children required any change in custody. Insofar as the 
evidence showed that appellee had removed the children from 
Nebraska without any court permission, we do not condone 
such actions; but we held in Marez v. Marez, 217 Neb. 615, 350 
N.W.2d 531 (1984), that moving children out of the state of 
domicile to another state does not in and of itself constitute a 
change of circumstances requiring a change of custody, but 
such a move may be considered in conjunction with other 
evidence in making the determination as to whether a change of 
circumstances has occurred which would warrant a 
modification of the decree. In the condition of the record in this 
case, the trial court was correct in denying appellant's 
application to change custody.  

With regard to the crediting of any money given by appellant 
to appellee on judgments owed by appellant, the evidence is 
such that the only logical decision that could be made was the 
decision made by the trial court. The trial court determined that 
the appellant had failed to present sufficient evidence to 
support a finding that appellant should be given credit against 
the judgments entered herein for certain payments made by 
him. We agree. The only evidence submitted by appellant in 
seeking credits on the judgment herein consisted of checks 
written between October 23, 1983, and June 1, 1984 (before 
appellee moved to Texas), together with two house expense 
checks and one house payment check in the approximate 
amount of $1,500 written thereafter. It is impossible to 
conclude that these payments (largely expended during a time 
when appellee was married to another man) were anything 
other than the payment of day-to-day expenses undertaken 
voluntarily by appellant in a living situation partly for his 
benefit. Other evidence showed that appellee made car 
payments for appellant. The parties joined in paying their 
expenses. Most of appellant's expenditures were for a house
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bought jointly by the two parties. What has happened to that 
house is not shown in the record. Both parties have chosen to 
ignore completely the legal relationship (financial and 
otherwise) that existed between them. Appellant is responsible 
fully for all amounts due and unpaid under the dissolution 
decree as agreed upon between the parties on November 5, 
1982-some 11 months before new and different arrangements 
were voluntarily entered into by appellant. We stated in Cotton 
v. Cotton, 222 Neb. 306, 307, 383 N.W2d 739, 740 (1986), 
" 'The district court may, on motion and satisfactory proof 
that a judgment had been fully paid or satisfied by the act of the 
parties thereto, order it discharged and canceled of record.' " 
No satisfactory proof as to payments on the judgment owed by 
appellant was submitted to the trial court. The trial court did 
not err in refusing to grant appellant credit for any payments on 
any judgment against him in this case, outside of payments 
made through the court.  

With regard to the third issue, however, a different problem 
is presented. That issue, as stated by the court, was "whether 
the Receipt signed by petitioner and filed herein on December 1, 
1983, should be set aside and vacated." 

The terms of the decree of dissolution between the parties 
provided in part: 

3. Lots 1 and 1-A, Block 'p', Nebraska's Hidden 
Paradise, a subdivision of the SW1/4, 31-30-20 West, in 
Brown County, Nebraska and farm property owned by 
the parties is assigned to Rick Lee Scott subject to all 
encumbrances and Catherine Ann Scott is directed to 
execute a Warranty Deed transferring her interest in said 
property subject to encumbrances.  

4. Rick Lee Scott will pay Catherine Ann Scott the sum 
of $31,500.00 at the rate of $262.50 per month, payments 
to start when Rick Lee Scott sells the house described as 
Lots 1 and 1-A, Block 'p' Nebraska's Hidden Paradise. In 
all events said payments shall start no later than December 
1, 1983. The payments shall be without interest if timely 
made. Otherwise, they shall draw interest at the rate of 
twelve per cent per annum from and after date due until 
paid.
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In an arrangement which can only be inferred from the 

evidence in this case, appellee executed a formal release of the 

judgment for $31,500 owing to her from appellant, and 
appellant deeded the land described in paragraph 3 above to 
himself and appellee, as tenants in common. This transfer was 

done by a quitclaim deed executed on November 25, 1983, and 
filed in the office of the register of deeds of Brown County on 

August 21, 1984. The receipt was recorded in the records of the 

district court for Brown County on December 1, 1983, and 
recites that 

Catherine Ann Vande Hoef, formerly Catherine Ann 
Scott . . . acknowledges settlement and satisfaction in full 

of the judgment due her from the Respondent [appellant] 
in the amount of $31,500.00 ... which judgment had been 

entered by the Supreme Court of the State. of Nebraska, 
modifying the earlier Decree of the District Court of 
Brown County, Nebraska.  

There is obviously some correlation between the two 
documents. During her direct testimony when called by 
appellant's counsel, appellee admitted she had signed an 

agreement with appellant to execute the receipt in exchange for 
an interest in appellant's property in Brown County, Nebraska, 
described above.  

As the record now stands, appellee has had her receipt 

canceled by order of the court in these proceedings and still is 
the owner of record of an undivided one-half interest in 

appellant's Brown County property. The trial court did not set 

aside appellant's deed to appellee, and, as stated in appellee's 
brief, "there was no request or motion by Mr. Scott before the 

trial court for any such relief." 
While both appellant's application and appellee's motion to 

strike were set for hearing at the same time, evidence, however, 
was never submitted on appellee's motion to strike the receipt.  

Appellee did not move that evidence adduced on appellant's 
application be considered as evidence on appellee's motion, nor 

did she adduce any evidence of her own. There was, therefore, 
no evidence submitted by appellee on her motion to strike and 

set aside receipt. The court was in error in sustaining that 

motion.
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The order of the trial court dismissing appellant's application 
is affirmed. The order of the trial court granting appellee's 
motion is reversed and the cause remanded.  

AFFIRMED IN PART, AND IN PART REVERSED AND REMANDED.  

UNITED SEEDS, INC., APPELLEE, v. EAGLE GREEN CORPORATION, 
APPELLEE, BANK OF MILLARD, GARNISHEE-APPELLANT.  

389 N.W.2d 571 

Filed July 3, 1986. No. 85-291.  

I. Banks and Banking: Intent. In order to maintain a setoff by a bank against a 
customer's deposit, there must first be an intent and decision to exercise the right 
to set off, a subsequent action which completes the setoff, and finally a record 
which verifies that the action has been taken. A mere declaration of an intent to 
set off retrospectively does not establish a setoff.  

2. _ : _ . An agreement by a bank to allow a customer full use of its 
deposit on hand although subjected to a setoff of record is inconsistent with an 
intent to exercise the right of setoff, and generally will not be upheld.  

3. Banks and Banking: Garnishment: Estoppel. A garnishee bank may be estopped 
to exercise a right of setoff when it fails to comply with garnishment 
proceedings.  

4. Banks and Banking: Garnishment: Waiver: Estoppel. A garnishee bank waives 
its right of setoff if after notice of garnishment it permits the depositor to draw 
on the garnished account, reducing the account balance below the balance at the 
time of service or, if that balance is greater than the amount of judgment, below 
the amount of the judgment.  

Appeal from the District Court for Douglas County: 
SAMUEL P. CANIGLIA, Judge. Affirmed.  

Thomas J. Walsh, Jr., of Walsh, Fullenkamp, Doyle & Rau, 
for appellant.  

William J. Brennan, Jr., and Debra A. Egli of Fitzgerald, 
Brown, Leahy, Strom, Schorr & Barmettler, for appellee United 
Seeds.  

KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.
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HASTINGS, J.  
Having obtained a judgment of $6,074.47 plus costs against 

Eagle Green Corporation (Eagle Green), the appellee United 
Seeds, Inc., had a summons in garnishment served on the 

appellant, Bank of Millard, in an attempt to collect its 

judgment. After the bank filed negative answers to the 

garnishment interrogatories, United Seeds filed an application 
to determine the liability of the garnishee. Trial was had in the 

Omaha Municipal Court, and judgment was rendered against 
the Bank of Millard in the full amount of $6,074.47 plus interest 
and costs. On appeal to the district court for Douglas County, 
the judgment was affirmed. We also affirm.  

The underlying judgment in this garnishment proceeding 
was entered against Eagle Green on April 4, 1984. At the time, 
Eagle Green had a checking account with the Bank of Millard, 
and the bank held three promissory notes issued by Eagle 
Green. Two of these notes were due and owing as of May 14, 
1984, in the amounts of $24,000 and $25,000. Over the previous 
2-year period, it had become routine for the bank to grant Eagle 

Green extensions on the notes, there being 13 extensions on 
principal payments on the $24,000 note and 9 extensions on 
principal payments on the $25,000 note during that period.  

On May 15, 1984, however, the Bank of Millard broke with 
tradition. Jerry J. Jaros, vice president and lending officer in 
charge of the Eagle Green account, contacted Eagle Green to 

discuss the company's failure to make a principal payment on 
the notes. Eagle Green authorized the bank to apply $9,000 
from its checking account in payment on the two matured 
promissory notes. The $9,000 debit on Eagle Green's checking 
account reduced the balance to $1,237.54. When the Eagle 
Green official pointed out that the $9,000 payment would cause 
the company cash-flow problems, Jaros agreed to honor 
outstanding and unpresented checks issued by Eagle Green.  

In accordance with their agreement the Eagle Green checking 
account was debited for $9,000 around noon on May 16.  
However, the payment on the matured notes in the amount of 

$4,500 each was not posted until after 2 p.m., the close of the 

bank's business day. Payments were credited on the notes 
themselves as of May 17. In the meantime, at 3:15 p.m. on May
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16, the Bank of Millard was served with a summons in 
garnishment in the instant case. In answers to interrogatories 
signed by Jerry Jaros on May 17, the bank responded to the 
standardized questions as follows: 

Ql. Is the above-named defendant [Eagle Green 
Corporation] 

(a) in your employ, no 
(b) is he a creditor of yours, no 
(c) or is he a depositor of yours? no 

Q3. Did you owe the defendant any money, credits or 
property on the date you were served with Garnishment 
Summons? NA 

Q7. Does the defendant have any money on deposit 
with you excluding wages; and if so how much? [no 
response] 

At trial Jerry Jaros explained his answers to interrogatories 
as mistakes. By the time the answers were filled in on May 17, 
the Bank of Millard had honored Eagle Green's overdrafts, so 
that the checking account had a negative balance. Thus, the 
Bank of Millard admits that it erroneously treated as 
nonexistent an account through which $35,000 flowed in a 
matter of 15 days.  

Additionally, the Bank of Millard failed to comply with Neb.  
Rev. Stat. § 25-1056 (Reissue 1985), which requires a garnishee 
to hold property and credits of the defendant under the 
garnishee's control at the time of the service of summons and 
interrogatories until further order of the court. The checking 
account statement indicates that there was no interruption of 
the banking relationship as a result of the garnishment. Eagle 
Green continued to draw on the account and to make deposits.  
The bank honored five overdrafts between May 17 and 22, in 
the amounts of $3,712.50, $23.34, $85.65, $7,064.60, and 
$189.18. Even after Eagle Green made deposits sufficient to 
correct the negative balance and to raise it above the balance at 
the time of service of summons, the bank still allowed Eagle 
Green to draw on the account.  

On appeal the Bank of Millard claims (1) that the $9,000
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debit on the Eagle Green checking account was a valid setoff of 
a general deposit against a matured debt of the depositor and 
(2) that the Bank of Millard's right of setoff was superior to 
United Seeds' right in garnishment.  

In the application to determine liability of the Bank of 
Millard, garnishee, United Seeds alleged that the bank 
"engaged in bookkeeping entries with the defendant to change 
the balance of the account as of the date of the service of the 
garnishment on said bank after notice of this plaintiff's claim." 
United Seeds expanded on that theory at trial and on appeal, 
describing the Bank of Millard's agreement with Eagle Green as 
one to allow Eagle Green the full use of the money paid on the 
two matured notes while shielding it from garnishment. United 
Seeds essentially asked the trial court to disregard the $9,000 
debit to the checking account as an invalid, sham setoff.  

Three steps must be taken to maintain a setoff. There must 
first be an intent and decision to exercise the right to set off, a 
subsequent action which completes the setoff, and finally a 
record which verifies that the action has been taken. Baker v.  
National City Bank of Cleveland, 511 E2d 1016 (6th Cir. 1975).  
A mere declaration of an intent to set off retrospectively does 
not establish a setoff. In reArcher, 34 B.R. 28 (N.D. Tex. 1983).  

Although the bookkeeping entries on the Eagle Green 
checking account appear to be consistent with an intent to set 
off as of May 16, overdrafts posted on subsequent days tend to 
disprove such intent. The technical bookkeeping requirements 
of (1) a debit of $9,000 posted to the checking account and (2) 
payments of $4,500 each on two matured promissory notes are 
clearly in evidence.  

However, the bank's willingness to honor Eagle Green's 
overdrafts does not indicate that the bank was feeling 
particularly insecure about Eagle Green's ability to repay its 
outstanding notes. It is questionable why the bank suddenly 
refused to grant extensions on its depositor's notes as it had 22 
times in the past, yet essentially loaned the depositor a similar 
amount by honoring the depositor's overdrafts.  

The trial court, after hearing all the evidence, apparently 
concluded that the claimed setoff was precipitated by the 
imminent garnishment and that the agreement to honor Eagle
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Green's overdrafts was, in effect, an agreement to allow Eagle 
Green the full use of its deposits while circumventing the 
garnishment statutes. Such an agreement is inconsistent with an 
intent to exercise the right of setoff, and will not be upheld. See 
Walters v. Bank ofAmerica etc. Assn., 9 Cal. 2d 46,69 P.2d 839 
(1937). The trial court was correct to hold the setoff invalid.  

Any further right of setoff was lost to the Bank of Millard as 
a result of its subsequent actions in response to the summons in 
garnishment. A garnishee bank may be estopped to exercise a 
right of setoff when it fails to comply with garnishment 
proceedings. Bee Jay's Truck Stop v. Dept. of Revenue, 86 Ill.  
App. 3d 7, 407 N.E.2d 755 (1980). The bank's denial of the 
existence of Eagle Green's checking account in answers to 
interrogatories prevented the plaintiff, United Seeds, from 
acting promptly to protect its interest in funds deposited by 
Eagle Green.  

Further, a garnishee bank waives its right of setoff if after 
notice of garnishment it permits the depositor to draw on the 
garnished account, reducing the account balance below the 
balance at the time of service or, if that balance is greater than 
the amount of judgment, below the amount of the judgment.  
Coastal Adj. Bureau v. Hutchins, 229 Or. 418, 367 P.2d 430 
(1961); § 25-1056. The Bank of Millard not only failed to place 
a hold on the $1,237.54 balance at the time of service, it allowed 
Eagle Green overdrafts totaling $11,075.27.  

The $9,000 transaction between Eagle Green and the Bank of 
Millard on May 16 was not a valid setoff, and any continuing 
right of setoff was lost due to the bank's improper response to 
the garnishment proceeding. The judgment against the Bank of 
Millard in the amount of $6,074.47 plus interest and costs is 
affirmed.  

AFFIRMED.
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ROBERT B. COLLINS, APPELLANT, v. BAKER'S SUPERMARKETS, 

INC., A NEBRASKA CORPORATION, APPELLEE.  

389 N.W.2d 774 

Filed July 3, 1986. No. 85-411.  

I. Records: Appeal and Error. The responsibility for filing the bill of exceptions is 
that of the appellant.  

2. Summary Judgment. A summary judgment may be rendered if the pleadings, 
depositions, admissions, and affidavits together reveal that there is no genuine 

issue as to a material fact, that the ultimate inferences to be drawn from those 
facts are clear, and that the moving party is entitled to judgment as a matter of 
law.  

3. Termination of Employment. Whether one's employment has been terminated is 
generally a fact question.  

4. Statutes. Neb. Rev. Stat. § 81-1932 (Reissue 1981) is a criminal statute and must 
be strictly construed.  

Appeal from the District Court for Douglas County: JOHN 

E. CLARK, Judge. Affirmed.  

James B. Miller of Gunderson, Abrahamson, Grewe & 
Miller, for appellant.  

George C. Rozmarin of Fraser, Stryker, Veach, Vaughn, 
Meusey, Olson, Boyer & Bloch, PC., for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

GRANT, J.  
Appellant, Robert B. Collins, an employee, filed a petition 

on October 5, 1984, against his employer, appellee Baker's 
Supermarkets, Inc., a Nebraska corporation. Two causes of 
action were pled. The second was later dismissed. The 
remaining cause of action alleged that Collins was wrongfully 
discharged by Baker's after taking a lie detector test, in 
violation of Neb. Rev. Stat. § 81-1932(7) (Reissue 1981), in that 
Collins was required to work for a lesser salary as a store clerk 
rather than at his prior positions of assistant store manager and 
part-time floorwalker. Baker's moved for summary judgment, 
which the court granted. Collins' motion for new trial was 
overruled, and he now timely appeals to this court.  

Collins asserts that the trial court erred by finding (1) that
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Baker's could terminate Collins' employment without incurring 
liability under § 81-1932, (2) that Baker's did not terminate 
Collins' employment as a matter of law, and (3) that there was 
no issue of material fact and that Baker's was entitled to 
judgment as a matter of law. We affirm.  

Baker's motion for summary judgment was submitted to the 
court on Collins' petition, Baker's answer, and the depositions 
of Collins and three other persons. While the pleadings are 
before us, no bill of exceptions has been filed, and our decision 
is, therefore, based on a consideration of the pleadings only.  
The responsibility for filing the bill of exceptions is that of the 
appellant. When, on appeal, this court is asked to review errors 
which require a consideration of the evidence, we cannot give 
such errors consideration in the absence of a bill of exceptions.  
Taylor v. Wallesen, 222 Neb. 411, 384 N.W.2d 270 (1986). The 
dispositive question before us, however, can be considered by 
this court without the depositions constituting the bill of 
exceptions, because there is no disagreement between the 
parties as to the controlling facts as set out in the pleadings.  

Those facts are as follows. Collins was hired by Baker's in 
1969. He started as an assistant manager at Baker's 90th and 
Fort store in Omaha, Nebraska, in 1976. He was later 
transferred as assistant manager to the 50th and Ames store in 
Omaha. From 1978 to November 11, 1983, Collins also was 
employed in the 50th and Ames store, and other Baker's stores, 
as a part-time floorwalker, and worked about 10 hours per 
week at that job. Money shortages were discovered during the 
time from October 1980 to October 1983 at the 50th and Ames 
store. Collins was relieved of his position as assistant manager 
and floorwalker, after he submitted to a polygraph 
examination, on November 11, 1985. On November 14, 1985, 
Collins' employment with Baker's was continued as a store 
clerk at another store, where he earned a salary of $9.85 per 
hour, or $394 per week, rather than as an assistant manager and 
floorwalker for $565 per week and $6.50 per hour, respectively.  

We have recently reiterated the rule regarding the standard 
for determining whether summary judgment is appropriate. In 
Hassett v. Swift & Co., 222 Neb. 819, 823, 388 N.W.2d 55, 
58 (1986), we stated:
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A summary judgment may be rendered if the pleadings, 
depositions, admissions, and affidavits together reveal 
that there is no genuine issue as to a material fact, that the 
ultimate inferences to be drawn from those facts are clear, 
and that the moving party is entitled to judgment as a 
matter of law.  

We have stated that "in deciding if any real issue of fact 
exists, [the court is] required 'to take the view of the evidence 
most favorable to the party against whom the motion is directed 
and give that party the benefit of all favorable inferences which 
may reasonably be drawn from the evidence.' " Hassett v. Swift 
& Co., supra at 824, 388 N.W2d at 58-59. We hold that there is 
no genuine issue of material fact. The pleadings show that 
Collins is still and has been continuously employed by Baker's.  
Collins admits in his petition that he has been continuously so 
employed. His present job is one paying far more than 
minimum wage. The fact that Collins is still with Baker's and 
had not been terminated is undisputed. Whether one's 
employment has been terminated is generally a fact question.  
See, Palmer v. CapitolLife Ins. Co., 157 Neb. 760, 61 N.W2d 
396 (1953); Bliss v. Equitable Life Assur Soc. of U.S., 620 E2d 
65 (5th Cir. 1980). This fact is undisputed in this case. At page 4 
of his brief, Collins argues that it is "a question of fact as to 
whether the Plaintiff was discharged." We agree, but Collins 
ignores that in this case there is not a genuine issue, since it is an 
undisputed fact. There was no genuine issue of material fact left 
to be determined. The only question remaining was one of law.  

That remaining issue is whether, under these facts, Baker's is 
entitled to judgment as a matter of law. We determine that 
Baker's is entitled to judgment. The basis of Collins' action is 
§ 81-1932, which provides in part: 

No employer . . . may require . . . as a condition for 
continued employment that a person submit to a truth and 
deception examination unless such employment involves 
public law enforcement. This shall not be construed to 
prohibit such employer from asking an employee or 
applicant to submit to a truth and deception examination 
if:
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(7) The results of a truth and deception examination are 
not the sole determinant in the termination of 
employment.  

Section 81-1932 is a criminal statute and must be strictly 
construed. The plain language of subsection (7) requires that 
the employee be terminated if § 81-1932 is to form the basis for 
further action against the employer. We hold that since it is 
undisputed that Collins was not terminated, there clearly could 
be no violation of the statute and no resulting liability to 
Collins.  

We note Collins' argument that the doctrine of constructive 
discharge is applicable to this situation. We do not agree with 
that contention, under the facts of this case, where Collins 
retained a job with Baker's at a substantial, though reduced, 
wage. Collins was an "at-will" employee. We hold, as a matter 
of law, that in this case he was not terminated, as he himself 
admits.  

The judgment of the district court is affirmed.  
AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, v. FLOYD WARFORD, APPELLANT.  
389 N.W.2d 575 

Filed July 3, 1986. No. 85-580.  

1. Constitutional Law: Criminal Law: Witnesses. Both the federal and the state 
Constitutions guarantee a defendant the right to confront or meet the witnesses 
against him face to face.  

2. _ : _ : _ . Implicit in confrontation is the right to cross-examine 
all witnesses.  

3. _ : _: - The fundamental right to confront and cross-examine 
witnesses is primarily a functional right which promotes reliability in criminal 
trials.  

4. Constitutional Law: Criminal Law: Witnesses: Public Policy. The right of 
confrontation must occasionally give way to considerations of public policy and 
the necessities of the case.  

5. Constitutional Law: Criminal Law: Witnesses: Waiver. A defendant may waive 
his right of confrontation by disruptive conduct, by threatening or intimidating 
the witness, or by stipulating to the admission of certain evidence.
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6. Constitutional Law: Criminal Law: Witnesses. A limitation of the right of 
confrontation can only be necessitated by a showing of a compelling interest and 
any infringement must be as minimally obtrusive as possible.  

7. Constitutional Law: Criminal Law: Telecommunications: Witnesses: Minors: 
Sexual Assault. Before closed-circuit television may be used to present the 
examination of a child victim in a sexual assault case, a showing must be made of 
a compelling need to protect the child from further injury or that the child is 
intimidated by the presence of the defendant during the examination.  

8. _ : _: _ : _ : _ : - Where closed-circuit 

television is used to present the examination of a child victim in a sexual assault 
case, the camera must be situated so as to permit a view of all persons (other than 
the cameraman) in the room where the examination is conducted; the defendant 
must be able to communicate with his counsel at all times; and the court must be 
able to interrupt the questioning whenever necessary to permit counsel to make 
evidentiary objections and obtain rulings as the examination proceeds.  

9. Constitutional Law: Criminal Law: Telecommunications: Witnesses: Attorneys 
at Law. If necessary, a support person, such as a parent or therapist, may be 
permitted to be present in the room with the witness while a closed-circuit 
television examination is being conducted, but the questioning of the witness 
must be done by persons who are authorized to participate in the proceeding as 
members of the bar.  

10. Constitutional Law: Criminal Law: Pretrial Procedure: Notice: Witnesses: 
Minors: Sexual Assault: Records. A defendant must be given notice and an 
opportunity to attend and participate by counsel in a proceeding to determine 
the competency of a child victim to testify in a sexual assault case. A record of 
such a proceeding must be made and preserved.  

Appeal from the District Court for Buffalo County: 
DE WAYNE WOLF, Judge. Reversed and remanded for a new trial.  

Gary L. Hogg, Buffalo County Public Defender, for 
appellant.  

Robert M. Spire, Attorney General, and Jill Gradwohl, for 
appellee.  

Richard E. Shugrue, for amicus curiae Nebraska Criminal 
Defense Attorneys Association.  

BOSLAUGH, WHITE, HASTINGS, CAPORALE, SHANAHAN, and 
GRANT, JJ.  

BOSLAUGH, J.  
The defendant, Floyd Warford, was convicted of first degree 

sexual assault on a child, a felony under Neb. Rev. Stat.  
§ 28-319 (Reissue 1985), and sentenced to the Nebraska Penal
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and Correctional Complex for a term of not less than 2 nor 
more than 5 years. The acts complained of were alleged to have 
occurred on or about July 5, 1983, when the victim was 4'/2 
years old and the defendant was 43.  

The case began with an anonymous telephone call on August 
9, 1984, to a Child Protective Services worker for the state 
Department of Social Services. The worker, Jill Stump, 
testified that the caller expressed concern over the behavior of 
the victim. The caller informed Stump that the child was 
demonstrating sexual play with dolls, was kissing boys, and was 
asking them to have sexual intercourse with her. On August 31, 
1984, Stump received a second call from a different person 
again expressing concern over similar incidents of 
inappropriate behavior exhibited by the child.  

The child's mother was contacted and the child was brought 
in for an interview. At the interview the child was given four 
anatomically correct dolls, which the child named with the 
names of her mother, the defendant, her brother, and herself.  
The child then began playing with the dolls in a sexual manner, 
with the doll identified as the defendant sexually abusing the 
doll identified as the child, while the child's mother was at 
bingo. The child's mother stated that from October 1980 to July 
22, 1983, she and her children were living with the defendant in 
a white house. She further stated that during 1983 she went out 
to play bingo every Wednesday and Friday night while the 
defendant stayed with the children.  

Prior to the trial, the defendant filed a motion objecting to 
the competency of the victim to testify because of her age and 
moving that the victim not be allowed to testify. The trial court 
then conducted an examination of the child to determine 
whether she was competent to testify. The only persons present 
were the judge, the child, a social worker, and the court 
reporter. The record does not show whether counsel for the 
defendant or the prosecuting attorney was notified of the 
interview. The trial court determined that the victim was 
competent to testify as a witness, that she understood the nature 
of the proceedings, that she would be truthful in her statements 
and answers, and therefore was competent to testify.  

At trial the child was called to the stand and began answering
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questions asked by the prosecuting attorney. The child 
responded to some preliminary questions, and when asked 
whether anybody touched her in a bad way while she was living 
in the white house, she replied, "Yes," naming the defendant as 
the perpetrator. The child was then given four anatomically 
correct dolls to allow her to demonstrate what had occurred.  
The prosecuting attorney asked the child to describe what had 
happened, but it is clear from the record that the child became 
uncooperative and refused to answer any further questions.  
The prosecuting attorney then asked if she could show him 
what happened if all the people were not there, to which the 
child replied, "Yes." Thereupon, outside the presence of the 
jury, the prosecuting attorney moved to examine and 
cross-examine the witness in a separate room, to record the 
examination on videotape, and to allow the defendant and the 
jury to watch the examination in the courtroom on a 
closed-circuit television monitor. The prosecuting attorney 
stated that the motion was made because of the inability of the 
victim to testify before the jury. The State also requested that 
the child's therapist, Joanna Hochfelder, be allowed in the 
examining room for support.  

Defense counsel objected on the grounds that the procedure 
would violate the defendant's constitutional rights by denying 
him the right to hear, see, and otherwise confront the witness.  
Defense counsel further objected because the filming would be 
set up and operated by the State, thereby allowing the State to 
bear on what was reflected. The court overruled all objections, 
stating that "under the circumstances, the case and the age of 
the victim, that it probably is appropriate under the 
circumstances." The court also stated that it would 
"accommodate the needs of the defendant as far as questioning 
by permitting during a recess after the direct, attorney for the 
defendant to confer with his client prior to cross-examination." 

After the jury returned, the court and counsel for the parties 
joined the child and her therapist in chambers to resume direct 
examination of the child. The jury and the defendant viewed 
the proceedings on video equipment set up in the courtroom.  
The defendant did not have any means of communication with 
his attorney during this part of the proceedings, nor could the
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judge monitor what was happening in the courtroom.  
The prosecuting attorney attempted to have the child 

demonstrate with the use of the dolls what had happened 
between her and the defendant. The child was again 
uncooperative. The State then asked permission for the 
therapist to question the child. Defense counsel objected to the 
examination being conducted by someone who was not an 
attorney and who was an officer of the State, but the trial court 
allowed the therapist to conduct the examination of the victim.  

After an extensive series of leading questions by the therapist 
with little result, the trial court ordered a recess. Following the 
recess, the State moved to allow the child to be interviewed in 
chambers by her therapist, with all other parties situated in the 
courtroom and watching the examination on television 
monitors. Defense counsel again objected to the procedure on 
constitutional grounds and entered a continuing objection to all 
leading questions. The trial court noted the continuing 
objection but granted the State's motion, so that the child 
continued her testimony in chambers with only the therapist 
present. All other persons involved in the trial were in the 
courtroom and watched the interview on television monitors.  
When the therapist concluded her direct examination, defense 
counsel was allowed in chambers to cross-examine the witness.  
The prosecuting attorney conducted the redirect examination.  
At no time did the judge have any means by which he could 
exercise control over the examination of the witness or interrupt 
the questioning to rule on objections made by the defendant.  

On appeal the defendant contends that his constitutional 
rights under the due process clause and the confrontation clause 
were violated by the manner in which the child was allowed to 
testify. Specifically, the defendant argues that (1) the State 
failed to show any need for the innovative means used in 
questioning the child, e.g., that the defendant was disruptive or 
uncontrollable or would intimidate the witness, and that (2) the 
trial court and the defendant were not physically present in the 
room in which the witness was testifying, and there were no 
means by which the defendant could interject an objection or 
prevent the unlimited leading questions propounded by the 
therapist.
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The defendant also contends that the trial court erred in 
failing to sustain the defendant's objection to the competency 
of the child as a witness. The defendant has raised an issue of 
first impression in this state as to whether and to what extent a 
trial court may constitutionally limit confrontation in order to 
accommodate the needs and emotional fragility of a child 
sexual assault victim.  

This court would be remiss to close its eyes to the ever 
increasing problems associated with child victimization and the 
child's role in prosecuting the perpetrators of such crimes.  
These child victims are especially accessible to abusers, who 
oftentimes are members of the child's family or otherwise 
acquaintances of the child's. One survey suggests that of 583 
cases of child sexual abuse only 8 percent involved a stranger to 
the child. See Note, The Testimony of Child Victims in Sex 
Abuse Prosecutions: Two Legislative Innovations, 98 Harv. L.  
Rev. 806, 807 n.14 (1985). This leads to a low percentage of 
actual assaults that are even brought to the attention of 
authorities. Of those cases that are reported, even fewer lead to 
criminal prosecutions and the conviction rate is strikingly low.  
See D. Whitcomb, E. Shapiro & L. Stellwagen, When the 
Victim is a Child: Issues for Judges and Prosecutors 4 (Nat'l 
Inst. Just. 1985). Many cases involve a decision by the 
prosecutor not to prosecute because there is little physical 
evidence and the only witness is the child, who may, by the 
standards of our adult legal system, be perceived to be 
incompetent, unreliable, or otherwise not credible as a witness.  
See When the Victim is a Child, supra at 6. Even those children 
who appear to be competent often cannot, will not, or are not 
allowed to participate in the proceedings involved in a criminal 
trial due to the very real psychological harm that results from 
forcing the child to repeat the terrifying experience again and 
again, often in front of a large group of people, including the 
defendant. See, When the Victim is a Child, supra at 13-20; 
MacFarlane, Diagnostic Evaluations and the Use of Videotapes 
in Child Sexual Abuse Cases, 40 U. Miami L. Rev. 135 (1985).  
Children are reluctant witnesses who are especially susceptible 
to suggestion and easily confused by questions couched in adult 
language. See, Berliner, The Child Witness: The Progress and
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Emerging Limitations, 40 U. Miami L. Rev. 167 (1985); 
Goodman, Child Sexual Assault: Children's Memory and the 
Law, 40 U. Miami L. Rev. 181 (1985). Child sexual abuse cases 
have awakened a need to protect the victims, not only from the 
actual attack but also from the emotional trauma of testifying 
about the experience in later legal proceedings. See Mlyniec, See 
No Evil? Can Insulation of Child Sexual Abuse Victims be 
Accomplished Without Endangering the Defendant's 
Constitutional Rights?, 40 U. Miami L. Rev. 115 (1985).  

The need to adopt measures to ease the emotional -burden 
placed on a child witness cannot, however, be an excuse for 
stripping the defendant of his constitutional rights. While new 
procedures can and must be implemented in our courts, such 
procedures can be valid only to the extent that they truly protect 
the child witness and at the same time do not infringe upon the 
defendant's right to confront his accusers.  

Both the federal and the state Constitutions guarantee a 
defendant the right to confront or meet the witnesses against 
him face to face. U.S. Const. amend. VI and XIV; Neb. Const.  
art. I, § 11. Implicit in confrontation is the right to 
cross-examine all witnesses. Chambers v. Mississippi, 410 U.S.  
284, 93 S. Ct. 1038, 35 L. Ed. 2d 297 (1973). This right is basic 
to our adversary system of criminal justice and is part of due 
process of law that is guaranteed by the 14th amendment.  
Faretta v. California, 422 U.S. 806, 95 S. Ct. 2525, 45 L. Ed. 2d 
562 (1975); State v. Thaden, 210 Neb. 622, 316 N.W.2d 317 
(1982).  

This fundamental right to confront and cross-examine 
witnesses is primarily a functional right which promotes 
reliability in criminal trials. See Lee v. Illinois, 476 U.S. -, 
106 S. Ct. 2056, 90 L. Ed. 2d 514 (1986). The absence of proper 
confrontation calls into question the ultimate integrity of the 
factfinding process. Ohio v. Roberts, 448 U.S. 56, 100 S. Ct.  
2531, 65 L. Ed. 2d 597 (1980).  

Recently, the Supreme Court has stated that confrontation 
"(1) insures that the witness will give his statements 

under oath-thus impressing him with the seriousness of 
the matter and guarding against the lie by the possibility of 
a penalty for perjury; (2) forces the witness to submit to
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cross-examination, the 'greatest legal engine ever invented 
for the discovery of truth'; (3) permits the jury that is to 
decide the defendant's fate to observe the demeanor of the 
witness making his statement, thus aiding the jury in 
assessing his credibility." (footnote omitted).  

Lee v. Illinois, 106 S. Ct. at 2062 (citing California v. Green, 
399 U.S. 149, 90 S. Ct. 1930, 26 L. Ed. 2d 489 (1970)).  

The right of confrontation is not, however, immune to 
exception. As early as 1895, the U.S. Supreme Court held that 
the right of confrontation must occasionally give way to 
considerations of public policy and the necessities of the case.  
Mattox v. United States, 156 U.S. 237, 15 S. Ct. 337, 39 L. Ed.  
409 (1895). Case law suggests that the right is subject to some 
hearsay exceptions. United States v. Iron Shell, 633 E2d 77 (8th 
Cir. 1980), cert. denied 450 U.S. 1001, 101 S. Ct. 1709, 68 L.  
Ed. 2d 203 (1981); United States v. Nick, 604 E2d 1199 (9th Cir.  
1979). A defendant may waive his right of confrontation by 
disruptive conduct, Illinois v. Allen, 397 U.S. 337, 90 S. Ct.  
1057, 25 L. Ed. 2d 353 (1970), reh'g denied 398 U.S. 915, 90 S.  
Ct. 1684, 26 L. Ed. 2d 80; by threatening or intimidating the 
witness, United States v. Balano, 618 E2d 624 (10th Cir. 1979), 
cert. denied449 U.S. 840, 101 S. Ct. 118,66 L. Ed. 2d 47 (1980), 
and United States v. Carlson, 547 F.2d 1346 (8th Cir. 1976), 
cert. denied 431 U.S. 914, 97 S. Ct. 2174, 53 L. Ed. 2d 224 
(1977); or by stipulating to the admission of certain evidence, 
Williams v. Oklahoma, 358 U.S. 576, 79 S. Ct. 421, 3 L. Ed. 2d 
516 (1959). A defendant who pleads guilty also waives his right 
of confrontation. Boykin v. Alabama, 395 U.S. 238, 89 S. Ct.  
1709, 23 L. Ed. 2d 274 (1969). Although the present case does 
not fall squarely within any of the already established 
exceptions to confrontation, at the very least the cases suggest 
that a limitation of the right can only be necessitated by a 
showing of a compelling interest and any infringement must be 
as minimally obtrusive as possible.  

The use of closed-circuit television to present the testimony 
of the State's primary witness against the defendant in a child 
sexual assault case brings all of the public policy concerns 
behind protecting child victims into play with the defendant's 
right to confront his accusers. Courts which allow such
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evidentiary innovations must tailor these techniques carefully 
to prevent overbroad application. After reviewing the 
procedure by which closed-circuit television was used in the 
present case, we conclude that the trial court did not require the 
State to stay within minimal constitutional guidelines and, 
hence, denied the defendant his rights under the due process 
and confrontation clauses.  

The Eighth Circuit Court of Appeals, in refusing to uphold 
the admission into evidence of a prerecorded video deposition 
during which the defendant was not present, did not foreclose 
any possible exception to face-to-face confrontation. United 
States v. Benfield, 593 F.2d 815 (8th Cir. 1979). What the court 
did find was that "what curtailment or diminishment might be 
constitutionally permissible depends on the factual context of 
each case . . . . Any exception should be narrow in scope and 
based on necessity or waiver." Benfield, supra at 821. The court 
indicated that there must be a showing of extraordinary 
circumstances necessitating reliance on any new procedure 
which implicates confrontation. Benfield, supra.  

In Hochheiser v. Superior Court (People), 161 Cal. App. 3d 
777, 208 Cal. Rptr. 273 (1984), a California Court of Appeal 
refused to allow the use of closed-circuit television in the 
prosecution of a defendant for lewd conduct with a minor. The 
witnesses-victims were two boys, ages 9 and 10, and the court 
stated that a generalized belief in psychological harm was 
insufficient to show the need for altering normal trial 
procedures. Hochheiser, supra. Although the court decided the 
case on the basis that it had no legislative authority to allow the 
use of the television monitors, it also indicated that before an 
evidentiary innovation is employed to prevent additional injury 
to a child victim, the prosecution must present a factual basis 
supporting the nature of the potential injury to the witness, its 
degree, and its potential duration. Hochheiser, supra.  
"[E]xtreme care must be taken to strike the correct balance 
between the policies protecting the mental health of the child 
victim and the right of the accused to a fair trial." Hochheiser, 
supra at 793, 208 Cal. Rptr. at 283.  

The record before us does not show a compelling need to 
protect the child witness from further injury. The record does
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show that the attempt to examine the child in open court was 
frustrated by the child's failure to cooperate. There should also 
be a particularized showing on the record that the child would 
be further traumatized or was intimidated by testifying in the 
courtroom in front of the defendant. Without such a showing 
the use of closed-circuit television will not withstand 
constitutional scrutiny.  

Once the State has made an adequate showing on the record, 
the use of a new evidentiary tool such as closed-circuit television 
must be as minimally intrusive as possible. See State v.  
Sheppard, 197 N.J. Super. 411, 484 A.2d 1330 (1984). At the 
very least, the defendant must at all times have a means of 
communicating with his attorney, and the court must be able to 
control the examination by interrupting the questioning to rule 
on objections. See Sheppard, supra.  

Initially, and again during cross-examination, the defendant 
in this case was in the courtroom while his attorney was in 
chambers where the witness was testifying. The defendant 
could not physically confront his accuser, nor could he confront 
the witness through counsel because he had no means of 
communicating with his attorney. Even when the attorneys and 
the judge returned to the courtroom, the defendant did not 
have a meaningful opportunity to confront the witness because 
the court had no control over the examination process. This 
lack of communication between the courtroom and the room in 
which the witness was testifying unduly inhibited the 
defendant's confrontation right and was therefore 
constitutionally objectionable.  

The camera which was used at the trial to record the 
examination of the witness frequently failed to show a complete 
view of the witness and the examiner. The camera should be so 
situated that persons viewing the examination in the courtroom 
will be able to see the witness, the examiner, and any other 
person (other than the cameraman) present in the room where 
the examination is being conducted.  

Although it is proper where necessary to allow a support 
person, such as a parent or therapist, to be in the room with the 
witness while the examination is being conducted, the actual 
questioning of the witness must be done by persons who are
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authorized to participate in the proceeding as members of the 
bar.  

Only a person who has been admitted to the practice of law 
may participate in a trial by the examination of witnesses unless 
he appears in his own behalf. Neb. Rev. Stat. § 7-101 (Reissue 
1983). The examination of a witness must be conducted within 
the restrictions imposed by the rules of evidence and trial 
procedure, and this is especially true in a criminal prosecution.  
A prosecutor must be an impartial officer, and private 
prosecutors are not permitted under our law. McKay v. State, 
90 Neb. 63, 132 N.W 741 (1911); Rogers v. State, 97 Neb. 180, 
149 N.W. 318 (1914).  

While it is impossible and inappropriate at this point to 
describe in detail the most acceptable manner of arranging the 
video and communication equipment for all cases, it is 
important that the trial court, prior to using such a technique, 
prescribe for the parties the mechanical requirements or 
conditions of the procedure, e.g., how many cameras and 
microphones will be used, who will operate them, where they 
will be placed, what part of the examining room will be shown, 
and where counsel will be seated. This will allow both parties 
the opportunity to object to the proceeding prior to its 
implementation. See State v. Sheppard, 197 N.J. Super. 411, 
484 A.2d 1330 (1984). It is desirable to inform the jury of the 
nature of the closed-circuit telecast prior to allowing the 
presentation, so the jury will not afford the examination any 
greater weight than other testimony. See Sheppard, supra.  

Although not specifically assigned as error, since the cause 
must be remanded for a new trial, it is appropriate to comment 
upon the procedure which should be followed in determining 
the competency of a child to testify in the proceeding. The 
defendant must be given notice and an opportunity to attend 
and participate by counsel in any proceeding in which the issue 
of the competency of the victim to testify is determined. A 
record of the proceeding must be made so that it will be 
available for review if necessary. The record in the present case 
is unclear as to whether the defendant waived his right to attend 
and participate in the pretrial proceeding, which was conducted 
without him or his counsel present.
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For the reasons stated the judgment is reversed and the cause 
remanded for a new trial.  

REVERSED AND REMANDED FOR A NEW TRIAL.  

KRIVOSHA, C.J., participating on briefs.  

STATE OF NEBRASKA, APPELLEE, v DONNA T. BLUE, APPELLANT.  

391 N.W.2d 102 

Filed July 3, 1986. No. 85-736.  

1. Pleas: Records. The absence of the court reporter does not prevent a defendant 
from obtaining a record of an arraignment proceeding.  

2. Appeal and Error. Ordinarily, a party will not be permitted to benefit from an 

error which she has invited.  
3. Pleas: Records: Constitutional Law: Waiver. No defendant who pleads guilty 

may be imprisoned for any offense, whether a traffic infraction, misdemeanor, 
or felony, absent a knowing and intelligent waiver of his rights as provided for by 
the Boykin-Turner rule. A voluntary and intelligent waiver of these rights must 
affirmatively appear from the record.  

4. -: -: _ : - A verbatim transcript of the rendition of a 
guilty plea is not constitutionally required, nor does absence of such a transcript 
require a finding that the plea was invalid. A checklist or other docket entry 
which is sufficiently complete can establish a valid waiver.  

5. Courts: Pleas: Records: Waiver. Ordinarily, the district court should not permit 
a defendant entering either a plea of guilty or nolo contendere to waive the 
presence of the court reporter.  

Appeal from the District Court for Douglas County: ROBERT 

V. BURKHARD, Judge. Affirmed.  

Thomas M. Kenney, Douglas County Public Defender, and 
Victor Gutman, for appellant.  

Robert M. Spire, Attorney General, and Terry R. Schaaf, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

BOSLAUGH, J.  
Upon a plea of nolo contendere, the defendant, Donna T.  

Blue, was convicted of obtaining a benefit administered by the
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Department of Public Welfare, to wit, a payment to which she 
was not entitled or a larger payment than that to which she was 
entitled, in a sum of less than $500, by means of a willfully false 
statement or representation or other device, and sentenced to 45 
days in jail. She has appealed and contends that the trial court 
erred in finding that her plea was voluntarily, knowingly, and 
intelligently entered and in failing to make a proper record 
showing that she was advised that a plea of nolo contendere 
waived essential state and federal constitutional rights.  

The record of the arraignment originally filed in this court 
consisted only of a docket entry which recited in part: 

Plaintiff represented in Court by Deputy County 
Attorney William Eustice. Defendant and Defendant's 
counsel freely, voluntarily, knowingly, intelligently, and 
understandingly waive the presence of the Court 
Reporter. Defendant present in Court with Counsel Larry 
Barrett. . . . Defendant freely, voluntarily, knowingly, 
intelligently, and understandingly entered her plea of 
NOLO CONTENDERE to the charge contained in the 
AMENDED Information and thereupon was found and 
adjudged by the Court to be guilty as charged. Sentence 
deferred. Presentence investigation ordered. Bond 
continued.  

In State v. Tweedy, 209 Neb. 649, 654-55, 309 N.W2d 94, 98 
(1981), after citing Boykin v. Alabama, 395 U.S. 238, 89 S. Ct.  
1709, 23 L. Ed. 2d 274 (1969), we held: 

[N]o defendant may be imprisoned for any offense, 
whether a traffic infraction, misdemeanor, or felony, 
absent a knowing and intelligent waiver of his rights as 
provided for by the Boykin- Turner rule. That means that 
such defendants are entitled to be informed of the nature 
of the charges against them, the right to assistance of 
counsel, the right to confront witnesses against them, the 
right to a jury trial where otherwise authorized, and the 
privilege against self-incrimination. A voluntary and 
intelligent waiver of these rights must affirmatively 
appear from the record.  

In State v. Predmore, 220 Neb. 336, 370 N.W.2d 99 (1985), 
we held the record must affirmatively show that the trial court
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personally examined the defendant to ensure that he knows and 
understands his rights and is making a voluntary and intelligent 
waiver of them. See, also, State v. Mindrup, 221 Neb. 773, 380 
N.W.2d 637 (1986).  

The issue here is whether the lack of a verbatim record 
requires that the judgment be reversed.  

In State v. Ziemba, 216 Neb. 612, 628, 346 N.W.2d 208, 218 
(1984), we held: 

[A] verbatim transcript of the rendition of a guilty plea is 
not constitutionally required, nor does absence of such a 
transcript require a finding that the plea was invalid. A 
checklist or other docket entry which is sufficiently 
complete to comply with the requirements of State v.  
Tweedy, 209 Neb. 649, 309 N.W.2d 94 (1981), State v.  
Smith, 213 Neb. 446, 329 N.W.2d 564 (1983), and the 
requirements previously set out in this opinion can 
establish a valid waiver. A checklist or other such docket 
entry which is made by one authorized to make it imports 
verity, and unless contradicted it stands as a true record of 
the event.  

Although a verbatim transcript is not constitutionally 
required to establish the validity of a plea of guilty or nolo 
contendere, such a record is the preferred method for showing 
that the arraignment in the district court complied with all 
constitutional requirements. Ordinarily, the district court 
should not permit a defendant entering either a plea of guilty or 
nolo contendere to waive the presence of the court reporter.  

However, the absence of the court reporter does not prevent 
a defendant from obtaining a record of an arraignment 
proceeding. Neb. Ct. R. of Prac. 5C(4) (rev. 1983) of this court 
provides: 

If the reporter is unable to prepare and certify a bill of 
exceptions, or if a bill of exceptions cannot be prepared 
and certified under provisions contained elsewhere in 
these rules, the bill of exceptions shall be prepared under 
the direction and supervision of the trial judge and shall be 
certified by the judge and delivered to the clerk of the 
District Court.  

Neb. Rev. Stat. § 25-1140 (Reissue 1985) and Neb. Ct. R. of
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Prac. 5A(2) (rev. 1983) place the burden on the appellant to file 
a praecipe identifying the matter to be contained in the bill of 
exceptions. If the defendant in this case wanted to assign any 
error relating to the arraignment, it was her duty to request that 
the bill of exceptions include a complete record of the 
arraignment proceedings. It then would have been the duty of 
the trial judge to prepare a proper record of the arraignment 
proceedings.  

Any error in permitting a waiver of the presence of the court 
reporter in this case was not prejudicial because the defendant 
could have requested and obtained a bill of exceptions which 
included the arraignment proceedings. See, State v.  
McDonnell, 186 Neb. 316, 182 N.W2d 903 (1971); State v.  
Benson, 199 Neb. 549, 260 N.W.2d 208 (1977).  

Under § 25-1140 and rule 5A(2) the burden was on the 
appellant to file a request for the bill of exceptions and to 
specify what it should contain.  

Ordinarily, a party will not be permitted to benefit from an 
error which she has invited. State v. Bonaparte, 222 Neb. 469, 
384 N.W2d 304 (1986). A defendant will not be permitted to 
waive the presence of the court reporter, not request a record of 
the arraignment proceedings, and then allege error because 
there is no verbatim record of the arraignment proceedings filed 
in this court.  

The record of the docket entry originally filed was not a 
sufficient record of the arraignment proceedings to satisfy the 
requirements of Tweedy, Predmore, Ziemba, and the other 
cases we have cited. In a brief and conclusory fashion, it 
showed only that the "[d]efendant freely, voluntarily, 
knowingly, intelligently, and understandingly entered her plea 
of NOLO CONTENDERE to the charge contained in the 
AMENDED Information and thereupon was found and 
adjudged by the Court to be guilty as charged." It failed to show 
whether the defendant was informed of the nature of the 
charges against her, the right to counsel, the right to confront 
witnesses against her, the right to a jury trial, or of the privilege 
against self-incrimination. See State v. Tweedy, 209 Neb. 649, 
309 N.W.2d 94 (1981). It also failed to show whether the trial 
court advised the defendant as to the penalties which might be
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imposed upon conviction. State v. Jackson, 220 Neb. 656, 371 
N.W2d 679 (1985).  

The State has now filed a supplemental transcript in this case 

which shows that, on May 15, 1986, the trial court entered an 

order nunc pro tunc amending and expanding the original 
docket entry to show in greater detail what occurred at the 

arraignment on July 26, 1985. This order shows that the 

arraignment complied with all constitutional requirements and 

satisfied the standards set out in Tweedy, Predmore, Ziemba, 

and the other cases which have been cited. The judgment of the 

district court is, therefore, affirmed.  
AFFIRMED.  

STATE OF NEBRASKA, APPELLANT, v. LEVISIT EVANS, APPELLEE.  

389 N.W.2d 777 

Filed July 3, 1986. No. 85-951.  

1. Motions to Suppress: Appeal and Error. In determining the correctness of a trial 

court's ruling on a motion to suppress evidence, the Supreme Court will not 

overturn the trial court's findings of fact unless such findings are clearly 

erroneous.  
2. -: . In reviewing the correctness of the findings of fact made by a 

trial court regarding a motion to suppress, the Supreme Court recognizes and 

takes into consideration that the trial court has observed witnesses testifying 

regarding the motion to suppress, has determined credibility of the witnesses, 

and has weighed testimony from those witnesses to reach findings of fact 

regarding such motion.  
3. Arrests: Search and Seizure: Evidence. When a person is legally arrested for an 

offense, whatever is found upon that person or in that person's control which it 

is unlawful for the person to have and which may be used to prove the offense 

may be seized and held as evidence in the prosecution.  
4. Arrests: Search and Seizure: Probable Cause. It is not necessary that an actual 

formal arrest occur before a search is undertaken as long as probable cause for 

arrest does exist prior to the search.  
5. Arrests: Probable Cause: Police Officers and Sheriffs. Probable cause to arrest 

exists at the moment when the facts and circumstances within an officer's 

knowledge and of which he has reasonably trustworthy information are 

sufficient to warrant a man of reasonable caution to believe that an offense has 

been or is being committed.
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6. Evidence: Search and Seizure. The criterion for admissibility of evidence under 
the "inevitable discovery" doctrine requires that the evidence ultimately or 
inevitably "would have been discovered," not "could have been discovered." 

7. Evidence: Police Officers and Sheriffs: Search and Seizure. If the State shows by 
a preponderance of the evidence that, disregarding any police misconduct in 
obtaining the evidence in question, the disputed or controversial evidence would 
have been produced or obtained by proper police investigation entirely 
independent of the illegal investigative conduct, then such evidence is admissible 
pursuant to the "inevitable discovery" doctrine.  

8. -: -: . As an exception to the exclusionary rule, the 
"inevitable discovery" doctrine may be applied for admissibility of evidence 
only where the State demonstrates that the evidence in question inevitably would 
have been discovered during lawful police investigation without aid or benefit 
from police misconduct or error.  

Appeal from the District Court for Douglas County: J.  
PATRICK MULLEN, Judge. Affirmed.  

Donald L. Knowles, Douglas County Attorney, and Robert 
C. Sigler, for appellant.  

James Martin Davis, for appellee.  

SHANAHAN, J.  
Pursuant to Neb. Rev. Stat. § 29-824 (Reissue 1985), the 

State of Nebraska appeals the judgment of the district court for 
Douglas County suppressing evidence seized while searching 
Levisit Evans. The judgment of the district court is affirmed.  

In determining the correctness of a trial court's ruling on a 
motion to suppress evidence, the Supreme Court will not 
overturn the trial court's findings of fact unless such findings 
are clearly erroneous. See State v. Dixon, 222 Neb. 787, 387 
N.W2d 682 (1986). In reviewing the correctness of the 
findings of fact made by a trial court regarding a motion to 
suppress, the Supreme Court recognizes and takes into 
consideration that the trial court has observed witnesses 
testifying regarding the motion to suppress, has determined 
credibility of the witnesses, and has weighed testimony from 
those witnesses to reach findings of fact regarding such motion.  
See, State v. Dixon, supra; State v. Walmsley, 216 Neb. 336, 344 
N.W.2d 450 (1984).  

A confidential source informed the narcotics unit of the 
Omaha Police Department about illicit transactions involving
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controlled substances in Omaha. On June 18, 1985, officers of 
the narcotics unit arranged a "controlled purchase" of heroin, 
that is, police, after verification that an informant was not 

carrying a controlled substance, gave purchase money to the 
informant, observed their informant buy the heroin, and 
obtained the purchased contraband when the informant 
returned to the police. As a result of the controlled purchase on 
June 18, officers identified the narcotics seller as Charles Boney 
Walker, whom the police had previously observed numerous 
times driving a silver Oldsmobile.  

Based on their informant's tip that Walker would be at a lot 
behind some commercial buildings, in midafternoon on June 
19 narcotics officers arranged a second controlled purchase 
during their 45-minute surveillance of the lot. Police observed 
several people coming and going from a silver Oldsmobile 
parked in that lot. As a result of the second controlled purchase, 
the police informant identified Walker and one Johnny B.  
Johnson as individuals at the car parked in the lot. Without any 
warrant, eight officers entered the lot, observed three persons 
outside the silver Oldsmobile, found Walker in the driver's seat 
of the car, and saw Evans attempting to get out of the vehicle's 
right front seat. Police had no prior identification of Evans and 
were unaware that he was one of the individuals in the lot. One 
officer saw Walker try to hide "something" under the car's 
front seat, but the officers, for the sake of safety as well as to 
discover contraband, proceeded to search Evans, Walker, and 
the three individuals found outside the Oldsmobile.  

Evans, wearing a jogging outfit, including tennis shoes and a 

jacket, was "spread eagle" against the Oldsmobile as one 
narcotics officer commenced a "pat down" for weapons. The 
search disclosed that Evans was carrying no weapon. However, 
in the course of the "pat down" the officer felt a "large packet" 
in the pocket of Evans' jacket, extracted the packet, which was 
transparent plastic and contained 16 tinfoil packets believed by 
the officer to contain heroin, and arrested Evans for possession 
of heroin. In relating the sequence of events, the arresting 
officer testified: "The packet was taken out of his pocket prior 
to him being placed under arrest. When I felt it, it was removed 
and placed on the car." At that point, according to the officer,
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Evans was placed under arrest. A test later confirmed that the 
tinfoil packets contained heroin. The search in question and 
arrest were the only law enforcement activity regarding Evans.  
There was no investigative undertaking by police concerning 
Evans before the encounter on June 19.  

Evans filed a motion to suppress physical evidence obtained 
as a result of the search, claiming that the questioned search was 
conducted in violation of Evans' constitutional guarantee 
against an unreasonable search. See, U.S. Const. amend. IV; 
Neb. Const. art. I, § 7. After a hearing on Evans' motion, the 
district court found that police officers, on approaching the 
automobile in the lot, had intended only to "pat down" Evans 
for weapons, and further found that "[a]lthough a pat down 
for weapons and a brief detention would have been permissible, 
an immediate intrusion into the pocket of the defendant upon 
feeling a substance which was not suspected of being either a 
weapon or contraband was not." The court specifically held 
that the doctrine of "inevitable discovery" was not applicable 
to preserve admissibility of the evidence obtained during the 
police search of Evans.  

The State does not contend that discovery of heroin on 
Evans was justifiable and produced admissible evidence as the 
result of a Terry-type search. See Terry v. Ohio, 392 U.S. 1, 88 
S. Ct. 1868, 20 L. Ed. 2d 889 (1968) (an investigatory detention 
based on articulable suspicion of criminal activity and 
subsequent discovery of a weapon during a "pat down" or 
"frisk").  

Rather, the State contends that the trial court committed two 
errors in suppressing evidence obtained from Evans: (1) Failure 
to find that Evans was under arrest and, therefore, the search 
producing the evidence was an incident to that arrest; and (2) 
Failure to apply the doctrine of "inevitable discovery." Review 
in this case is, therefore, limited to the two theories advocated 
by the State for constitutional admissibility of physical evidence 
obtained from Evans.  

An exception to the warrant requirement for seizure and 
arrest of a person was recognized in Carroll v. United States, 
267 U.S. 132, 158, 45 S. Ct. 280, 69 L. Ed. 543 (1925): "When a 
man is legally arrested for an offense, whatever is found upon
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his person or in his control which it is unlawful for him to have 
and which may be used to prove the offense may be seized and 
held as evidence in the prosecution." 

As further explained in Chimel v. California, 395 U.S. 752, 
762-63, 89 S. Ct. 2034, 23 L. Ed. 2d 685 (1969): 

When an arrest is made, it is reasonable for the arresting 
officer to search the person arrested in order to remove 
any weapons that the latter might seek to use in order to 
resist arrest or effect his escape. . . . In addition, it is 
entirely reasonable for the arresting officer to search for 
and seize any evidence on the arrestee's person in order to 
prevent its concealment or destruction.  

A valid search as an incident to an arrest without a warrant 
necessarily depends on the legality of the arrest itself. As 
provided in Neb. Rev. Stat. § 29-404.02 (Reissue 1985): "A 
peace officer may arrest a person without a warrant if the 
officer has reasonable cause to believe that such person has 
committed" a felony or misdemeanor under certain conditions 
not applicable to the present case. The key to a lawful arrest 
without a warrant is "reasonable" or probable cause that a 
person has committed a crime.  

In State v. Harding, 184 Neb. 159, 164,165 N.W2d 723, 726 
(1969), this court stated: "It is not necessary that an actual 
formal arrest occur before a search is undertaken as long as 
probable cause for arrest does exist prior to the search." In 
Harding we pointed out that the constitutional issue regarding a 
reasonable search, as an incident of a felony arrest without a 
warrant, depends upon the presence or absence of probable 
cause for that arrest, that is, whether immediately before the 
search an officer has probable cause to believe that the person 
to be searched has committed a felony.  

"[P]robable cause to arrest exists at the moment when the 
facts and circumstances within an officer's knowledge and of 
which he has reasonably trustworthy information are sufficient 
to warrant a man of reasonable caution to believe that an 
offense has been or is being committed." State v. Harrison, 218 
Neb. 532, 535, 357 N.W.2d 201, 204 (1984). See, also, Brinegar 
v. United States, 338 U.S. 160, 69 S. Ct. 1302, 93 L. Ed. 1879 
(1949).
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However, as pointed out in Ybarra v. Illinois, 444 U.S. 85, 
91, 100 S. Ct. 338, 62 L. Ed. 2d 238 (1979): 

[A] person's mere propinquity to others independently 
suspected of criminal activity does not, without more, give 
rise to probable cause to search that person. Sibron v. New 
York, 392 U.S. 40, 62-63. Where the standard is probable 
cause, a search or seizure of a person must be supported 
by probable cause particularized with respect to that 
person. This requirement cannot be undercut or avoided 
by simply pointing to the fact that coincidentally there 
exists probable cause to search or seize another or to 
search the premises where the person may happen to be.  

See Sibron v. New York, 392 U.S. 40, 62-63, 88 S. Ct. 1889, 20 
L. Ed. 2d 917 (1968) ("The inference that persons who talk to 
narcotics addicts are engaged in the criminal traffic in narcotics 
is simply not the sort of reasonable inference required to 
support an intrusion by the police upon an individual's personal 
security. Nothing resembling probable cause existed until after 
the search had turned up . .. heroin. . . . [A]n incident search 
may not precede an arrest and serve as part of its 
justification.").  

Before finding Evans in the lot, police had never identified 
Evans and had no information indicating that Evans would be 
present or implicated in any unlawful transaction involving 
heroin or any other controlled substance. As the officers 
approached the vehicle in the lot, there was no factual basis for 
concluding that Evans was criminally trafficking in any 
controlled substance. Therefore, at the time of the encounter on 
June 19, the police officers knew nothing in particular about 
Evans except that he was present with others, in a lot, when 
police believed that Walker was about to sell or was selling a 
controlled substance. Probable cause to arrest is not some 
vapor permeating a place, engulfing anyone who happens to be 
at a site where unlawful conduct may be occurring or may have 
occurred. Rather, probable cause to arrest is particularized and 
exists in reference to a specific individual. The district court in 
this case concluded that there was not a factual basis "sufficient 
to warrant a man of reasonable caution" to connect Evans, by 
his mere presence, to illicit trafficking in any controlled
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substance. In that posture, the district court determined that 
the police lacked probable cause to arrest Evans and, therefore, 
any search of Evans was not an incident to a lawful arrest. The 
record does not compel the conclusion that the district court's 
finding is clearly erroneous.  

In advocating admissibility of the evidence obtained from 
Evans' person, the State relies on the "Christian burial" case, 
Nix v. Williams, 467 U.S. 431, 104 S. Ct. 2501, 81 L. Ed. 2d 377 
(1984). In Nix, after the victim-child disappeared on December 
24, 1968, physical evidence found the next day led to issuance of 
a warrant on December 25 for Williams' arrest. On December 
26 police initiated a large-scale search for the victim's body in a 
specific area. Meanwhile, Williams surrendered to authorities 
in Davenport, Iowa. Police officers, returning Williams from 
Davenport to Des Moines, had informed Williams' lawyer that 
Williams would not be questioned during transportation to Des 
Moines. En route, one of the officers exhorted Williams to 
"locate the body [because] the parents of this little girl should be 
entitled to a Christian burial for the little girl who was snatched 
away from them on Christmas [E]ve and murdered. . . ." Id. at 
435. Williams agreed to direct officers to the child's body. On 
account of Williams' cooperation and prospective direction to 
the child's body, at 3 p.m. on December 26 police temporarily 
suspended the search which had commenced at 10 a.m. that 
day. Williams led police to the child's body in a culvert, a site 
within the search area and within 21/2 miles of a methodically 
approaching search team which would have discovered the 
body in 3 to 5 hours if the search had not been suspended in view 
of Williams' cooperation.  

In adopting the "ultimate or inevitable discovery exception 
to the exclusionary rule," id. at 441, the U.S. Supreme Court 
held: "If the prosecution can establish by a preponderance of 
the evidence that the information ultimately or inevitably 
would have been discovered by lawful means-here the 
volunteers' search-then the deterrence rationale has so little 
basis that the evidence should be received." Id. at 444.  

[I]f the government can prove that the evidence would 
have been obtained inevitably and, therefore, would have 
been admitted regardless of any overreaching by the
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police, there is no rational basis to keep that evidence from 
the jury in order to ensure the fairness of the trial 
proceedings. . . . [W]hen . . . the evidence in question 
would inevitably have been discovered without reference 
to the police error or misconduct, there is no nexus 
sufficient to provide a taint and the evidence is admissible.  

Id. at 447-48.  
Actually, the first mention of inevitable discovery seems to 

have occurred in Somer v. United States, 138 E2d 790 (2d Cir.  
1943), when Judge Learned Hand indicated that contraband, 
illegally obtained, might still be admissible if the government 
produced evidence that 

quite independently of [tainted or illegal evidence], the 
officers would have gone to the street, have waited for [the 
defendant] and have arrested him, exactly as they did. If 
[the government] can satisfy the court of this, so that it 
appears that [the officers] did not need the information, 
the seizure may have been lawful. [Proceedings remanded 
to retry the issue of validity for the seizure in question.].  

(Emphasis supplied.) Id. at 792.  
Would the physical evidence taken from Evans' person 

inevitably have been discovered without reference to the police 
error or misconduct, namely, the unlawful arrest, in 
conjunction with the search of Evans? The answer lies in a 
characterization of an inevitable discovery of the evidence in 
question.  

Before the advent of "inevitable discovery" as a doctrine 
applicable to admissibility of evidence affected by investigative 
misconduct or error by police, the "independent source" rule 
was spawned and first enunciated in Silverthorne Lumber Co.  
v. United States, 251 U.S. 385, 392, 40 S. Ct. 182, 64 L. Ed. 319 
(1920), where the Court stated: 

Of course this does not mean that the facts thus obtained 
became sacred and inaccessible. If knowledge of them is 
gained from an independent source they may be proved 
like any others, but the knowledge gained by the 
Government's own wrong cannot be used by it [simply 
because it is used derivatively].  

Later, in Nardone v. United States, 308 U.S. 338, 341, 60 S. Ct.
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266, 84 L. Ed. 307 (1939), the Court held that the police 
misconduct, once established, entitled "the accused to prove 
that a substantial portion of the case against him was a fruit of 
the poisonous tree," but recognized "[s]ophisticated argument 
may prove a causal connection between information obtained 
through illicit wire-tapping and the Government's proof. As a 
matter of good sense, however, such connection may have 
become so attenuated as to dissipate the taint." Almost 25 years 
after Nardone, in Wong Sun v. United States, 371 U.S. 471, 
487-88, 83 S. Ct. 407, 9 L. Ed. 2d 441 (1963), the Court held: 

We need not hold that all evidence is "fruit of the 
poisonous tree" simply because it would not have come to 
light but for the illegal actions of the police. Rather, the 
more apt question in such a case is "whether, granting 
establishment of the primary illegality, the evidence to 
which instant objection is made has been come at by 
exploitation of that illegality or instead by means 
sufficiently distinguishable to be purged of the primary 
taint." 

An analysis of Silverthorne, Nardone, and Wong Sun discloses 
that the Court was considering evidence actually discovered by 
two entirely independent investigative activities-one illegal, 
the other legal. The two independent and linear investigations 
actively converged and concluded in the actual production of 
some evidence. Therefore, under the "independent source" 
rule, if the lines of investigation are entirely independent, police 
misconduct will not taint the evidence otherwise obtained by 
proper police investigation.  

The criterion for admissibility adopted in Nix v. Williams, 
467 U.S. 431, 104 S. Ct. 2501, 81 L. Ed. 2d 377 (1984), requires 
that the evidence ultimately or inevitably "would have been 
discovered," not "could have been discovered." As a result of 
Nix v. Williams, supra, the inevitable discovery doctrine varied 
somewhat and extended the previous independent source rule.  
Nix injected a hypothetical into the independent source rule: If 
the State shows by a preponderance of the evidence that, 
disregarding any police misconduct in obtaining the evidence in 
question, the disputed or controversial evidence would have 
been produced or obtained by proper police investigation
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entirely independent of the illegal investigative conduct, then 
such evidence is admissible pursuant to the "inevitable 
discovery" doctrine. Distinguished from the "independent 
source" rule, "inevitable discovery" involves two lines of 
investigation, one tainted and the other lawful, but the lawful 
line of investigation is not consummated in production of 
evidence. However, by the requisite preponderance of evidence, 
the State must demonstrate that some lawful means of 
discovery, not an illegal investigation, would have produced the 
evidence in question, that is, such evidence inevitably would 
have been discovered without existence of any police 
misconduct. See Appel, The Inevitable Discovery Exception to 
the Exclusionary Rule, 21 Crim. L. Bull. 101 (1985).  

In United States v. Satterfield, 743 E2d 827 (11th Cir. 1984), 
law enforcement officers, investigating a kidnaping but 
without a search or arrest warrant, entered Satterfield's 
residence, took him into custody, placed him in a patrol car, 
and, after a 10-minute interval, reentered the unoccupied 
residence and discovered a shotgun used in the kidnaping under 
investigation. Several hours after discovering the shotgun 
during the warrantless search, police obtained a warrant 
authorizing a search of Satterfield's residence. The search 
warrant was obtained on the basis of information from the 
kidnap victim, not on information derived through the 
previous and warrantless search. The government contended 
that the police undoubtedly would have uncovered the shotgun 
during the search authorized by the valid warrant, and, 
therefore, the shotgun was admissible evidence. After 
determining that circumstances did not justify the officers' 
warrantless entry into Satterfield's residence to search for the 
shotgun, the court in United States v. Satterfield, supra, held at 
846: 

The elements of the inevitable discovery rule [are:] To 
qualify for admissibility, there must be a reasonable 
probability that the evidence in question would have been 
discovered by lawful means, and the prosecution must 
demonstrate that the lawful means which made discovery 
inevitable were possessed by the police and were being 
actively pursued prior to the occurrence of the illegal
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conduct. [Emphasis in original.] ...  

. . . Here the Government had not yet initiated the 
lawful means that would have led to the discovery of the 

evidence.. . . [The Government] did not possess the legal 
means that would have led to the discovery of the shotgun.  

That means did not exist until several hours later when the 

warrant was obtained.  
. . . [I]f evidence is obtained by illegal conduct, the 

illegality can be cured only if the police possessed and were 

pursuing a lawful means of discovery at the time the 

illegality occurred. [Citations omitted.] The Government 
cannot later initiate a lawful avenue of obtaining the 

evidence and then claim that it should be admitted because 
its discovery was inevitable.  

The court in United States v. Satterfield, supra, required that 

the proper investigative activity be in existence and actively 
pursued before the misconduct occurs. Whether the proper 

investigation must exist before, may exist simultaneously, or 

occur after the misconduct is apparently an aspect of the 

inevitable discovery doctrine yet to be debated and decided. If 
truly independent of each other, the chronological sequence of 

the investigation, proper and improper, might well be 

irrelevant. However, as a practical matter, proper investigation 
preexisting any misconduct in another investigation does render 

the fact and existence of an independent investigation more 

concrete and easily established.  
As an exception to the exclusionary rule, the "inevitable 

discovery" doctrine may be applied for admissibility of 

evidence only where the State demonstrates that the evidence in 

question inevitably would have been discovered during lawful 

police investigation without aid or benefit from police 

misconduct or error.  
In Evans' case, however, there was no initiated and 

independent line of police investigation at the time the officers 

removed the evidence from Evans. Given an illegal arrest of 

Evans and unlike Nix v. Williams, 467 U.S. 431, 104 S. Ct.  
2501, 81 L. Ed. 2d 377 (1984), police in this case were not 

actively pursuing a lawful means which inevitably would have
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led to discovery of evidence, when the officers obtained the 
questioned evidence from Evans. Without an existent and 
lawful investigatory activity independent of the unlawful police 
search of Evans, the inevitable discovery rule is unavailable to 
the State. Whatever could have been routine and lawful 
procedure in the situations existing in the present case is abject 
speculation and falls far short of satisfying the requirement that 
the pr osecution must show the evidence would have been 
discovered by lawful means. The district court's ruling, as a 
matter of law, was correct.  

The inevitable discovery exception to the exclusionary rule 
is a logical extension of the doctrines of independent 
source and attenuation and can be a valuable addition to 
the criminal justice system. Courts can apply it in a way 
that protects the law enforcement interests of society, and 
also provides substantial deterrence of unlawful police 
activity and protection of the rights of criminal suspects.  
Inevitable discovery, however, must be applied with 
caution and discretion. A mechanical application of the 
doctrine will encourage unconstitutional shortcuts such as 
those taken by the Court in [Nix v. Williams]. The 
effectiveness and validity of the inevitable discovery 
doctrine as an exception to the exclusionary rule depends 
upon courts applying it in the future with greater care and 
in a more neutral fashion than courts have applied it in the 
past ....  

Cohn, Sixth Amendment-Inevitable Discovery: A Valuable 
but Easily Abused Exception to the Exclusionary Rule, 75 J.  
Crim. L. & Criminology 729, 754 (1984).  

"In carving out the 'inevitable discovery' exception to the 
taint doctrine, courts must use a surgeon's scalpel and not a 
meat axe." 3 W LaFave, Search and Seizure § 11 at 624 (1978).  

The district court findings and judgment, suppressing and 
excluding physical evidence obtained from Evans, are not 
clearly erroneous.  

AFFIRMED.
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RONALDE. SORENSEN, COMMISSIONER OF LABOR, STATE OF 
NEBRASKA, APPELLANT, V. CAROL BERNHARDT ET AL., APPELLEES.  

389N.W.2d583 

Filed July 3, 1986. No. 86-128.  

Administrative Law: Records: Jurisdiction: Appeal and Error. In an appeal to the 
district court under Neb. Rev. Stat. § 48-638 (Reissue 1984), by the 
Commissioner of Labor, the filing of the transcript required by the statute is not 
jurisdictional.  

Appeal from the District Court for Box Butte County: 
ROBERT R. MORAN, Judge. Reversed and remanded for further 
proceedings.  

Jerry D. Slominski, for appellant.  

Steven C. Smith of Van Steenberg, Brower, Chaloupka, 
Mullin & Holyoke, for appellee Bernhardt.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

PER CURIAM.  
The Commissioner of Labor has appealed from the order of 

the district court sustaining the motion of the defendant Carol 
Bernhardt for a summary judgment and dismissing the petition 
for review filed by the commissioner.  

The case arose out of a dispute as to whether a 
disqualification for unemployment benefits should be assessed 
against Bernhardt because she allegedly left her employment 
with the defendant school district No. 42 of Box Butte County 
without good cause. On March 19, 1985, a claims deputy 
determined that a disqualification for benefits should be 
assessed under Neb. Rev. Stat. § 48-628(a)(1) (Reissue 1984).  

Upon an appeal by Bernhardt, the Nebraska Appeal 
Tribunal, on September 12, 1985, reversed the finding of the 
claims deputy and removed the disqualification for benefits.  

On October 4, 1985, the commissioner filed his petition for 
review in the district court. Neb. Rev. Stat. § 48-638 (Reissue 
1984) provides in part that "[w]ith his answer or petition, the 
commissioner shall certify and file with the court a certified 
copy of the records of the case, including all documents and
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papers and a transcript of all testimony taken in the matter, 
together with the appeal tribunal's findings, conclusions, and 
decisions therein." The trial court held that this provision of the 
statute was mandatory and jurisdictional and that the petition 
should be dismissed because "a certified copy of the records, 
etc., as required by Section 48-638 was not timely filed." The 
commissioner has now appealed to this court.  

Section 48-638 requires that the petition for review be filed 
within 30 days after the decision of the appeal tribunal has 
become final. The petition was filed within the statutory 
period, but the record shows that a certified copy of the records 
of the case and a transcript of all testimony, the findings, 
conclusions, and decisions rendered in the case were not filed 
until sometime after December 12, 1985.  

The appellee contends that a rule similar to that applicable to 
proceedings in error should apply in this case. The transcript 
required under Neb. Rev. Stat. § 25-1905 (Reissue 1985) is 
jurisdictional and must be filed within the time provided by the 
statute in an error proceeding. Glup v. City of Omaha, 222 
Neb. 355, 383 N.W.2d 773 (1986).  

Unlike the requirement in an error proceeding, which is 
applicable to any party filing a petition in error, the requirement 
in § 48-638 applies only to the commissioner and cannot be 
jurisdictional unless it is the commissioner who has filed the 
petition for review.  

A further distinction exists in that the review in the district 
court is de novo and the statute permits the introduction of 
additional evidence in the review proceeding. Neb. Rev. Stat.  
§ 48-639 (Reissue 1984).  

We believe that a rule similar to that which applies in 
proceedings under the Administrative Procedures Act should 
be applicable here. In Maurer v. Weaver, 213 Neb. 157, 328 
N.W.2d 747 (1982), we held that the transcript which Neb. Rev.  
Stat. § 84-917(4) (Reissue 1981) requires the agency to file, 
although critical to the ultimate disposition of the case, was not 
jurisdictional in an appeal under the Administrative Procedures 
Act.  

The judgment of the district court is reversed and the cause 
remanded for further proceedings.  

REVERSED AND REMANDED FOR FURTHER PROCEEDINGS.
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STATE OF NEBRASKA, APPELLANT, v. LARRY DICKSON, APPELLEE.  

389 N.W.2d 785 

Filed July 3, 1986. No. 86-272.  

1. Motions to Suppress: Confessions: Proof. The State bears the burden in a 
suppression hearing to show by a preponderance of the evidence that the 
accused's statements were voluntary and, therefore, admissible.  

2. Confessions: Proof: Appeal and Error. Whether a statement, admission, or 
confession has been freely and voluntarily made depends upon the totality of the 
circumstances, and a finding by the trial court regarding voluntariness will not 
be set aside unless clearly wrong.  

3. Confessions: Mental Competency. Mental illness, like age, education, and 
intelligence, is a relevant factor in the totality test.  

4. : . No per se rule invalidates the volunteered statement of a 
mentally ill defendant.  

Appeal from the District Court for Hall County: JOSEPH D.  
MARTIN, Judge. Reversed and remanded.  

Stephen L. Von Riesen, Hall County Attorney, for appellant.  

D. Steven Leininger and Daniel M. Placzek of Luebs, 
Dowding, Beltzer, Leininger, Smith & Busick, for appellee.  

WHITE, J.  
From the Hall County District Court's order sustaining the 

defendant's motion to suppress, the State brings an 
interlocutory appeal, pursuant to Neb. Rev. Stat. § 29-116 
(Reissue 1985), before a single judge of this court. Dickson 
argued successfully to the district court that certain statements 
he had made to individuals, both police and civilians, were 
inadmissible because they were involuntary. The district court 
found that the State had "failed to prove by a pre ponderance of 
the evidence, that Def's statements were a product of a rational 
intellect." The court made no other findings of fact. The State 
timely appealed from the order.  

The relevant facts are as follows. On January 8, 1984, Larry 
Dickson walked into the Grand Island, Nebraska, Police 
Department and requested assistance for his mother. The police 
secretary asked Dickson why his mother needed help, to which 
Dickson replied, "I think she is dead. . . . I'm not going to say 
anymore until I talk to an attorney." After police Sergeant 
Antonson instructed Dickson to go home and check on his
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mother, Dickson called the police department and again 
requested assistance for his mother. The 911 emergency 
operator testified that Dickson identified himself and then said 
that he might be responsible for the death. Asked to explain, 
Dickson stated that first he would need to talk to an attorney.  

An ambulance staffed by paramedics Kevin Badgley and Ray 
Faz arrived at Dickson's house a few minutes after the call.  
After verifying that the female inside the house was dead, 
Badgley asked Dickson for biographical information on her.  
Dickson responded that he should not say anything until he saw 
a lawyer. He also said that he may have been the cause of his 
mother's death.  

On January 13, 1984, Dickson was charged with one count 
of first degree murder. On the same day, two sheriff's deputies 
transported him to the St. Joseph Center for Mental Health in 
Omaha, Nebraska, for psychiatric evaluation. Deputy Dahlke 
testified that Dickson had initiated a conversation with him 
during the evening of January 13 after Dickson had been 
admitted to the hospital, heavily sedated, and securely strapped 
to a bed. Dahlke stated that Dickson was groggy and sometimes 
incomprehensible. He also stated that Dickson asked the 
deputy if he was aware how many people were alive in the 
defendant's family. When Dahlke responded that he had heard 
about Dickson's family, Dickson asked the deputy to tell them 
"I'm sorry about that." 

Three days later, Dickson was moved to the Lincoln Regional 
Center. While there, Dickson asked to talk with his brother, 
Robert Dickson. Robert testified that during their telephone 
conversation on January 24, 1984, Larry said that "they had his 
mind messed up down there." Robert also asked Larry if the 
latter realized what he had done to the family. Larry said that he 
was sorry and that he did not wish to discuss it further. Robert 
Dickson's second conversation with his brother took place on 
February 24, 1984, at the Hall County jail. This conversation 
was, in substance, the same as the one in January; Larry again 
apologized and refused to talk about their mother's death.  

The district court subsequently found on July 17, 1984, that 
Dickson was mentally incompetent to stand trial. Slightly more 
than 1 year later, on September 30, 1985, the court found that
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Dickson was competent to stand trial.  
In his motion Dickson seeks to suppress his statements to the 

police secretary, the 911 operator, the deputy, Sergeant 
Antonson, whose testimony reflected that of the secretary, and 
the paramedic. He also seeks to suppress the statements to his 
brother. The district court granted the motion and suppressed 
all of Dickson's statements, finding them involuntary because 
the State had failed to prove by a preponderance of the evidence 
that they were the product of a rational intellect.  

The State argues that the district court erred in suppressing 
the statements. The heart of the State's position is that 
voluntariness is a due process standard utilized to determine 
whether a defendant's statements should be excluded because 
another person improperly induced, coerced, or overcame the 
accused's will, so that the statements were not the result of free 
choice or the product of a rational intellect. Since inducements, 
threats, and coercion were not present in this case, Dickson's 
volunteered statements and answers to noninterrogative 
questions are not suppressible as involuntary.  

The State's argument in its brief proceeds along two lines.  
First, the State contends that Dickson's statements to the police 
secretary, 911 operator, paramedic, deputy, and police sergeant 
were unsolicited and totally voluntary; therefore, the general 
rule that voluntary statements are admissible applies. Second, 
the State posits that Dickson's statements to his brother, which 
were in response to questioning, should be evaluated by the 
traditional voluntariness standards established by the U.S.  
Supreme Court and this court. The standard involves a totality 
of the circumstances test in which Dickson's mental illness is but 
one factor in determining the voluntariness of his statements.  

Dickson counters that the voluntariness of any defendant's 
statement focuses on whether the statement was the product of 
a free will and a rational mind. He argues that an inculpatory 
statement made by one who is mentally ill is as involuntary as is 
one resulting from threats, inducement, or coercion. Lacking 
the power of rational thought, a mentally ill defendant perforce 
is incapable of making statements which are the product of 
rational intellect, even when inducements, threats, and 
coercion are not at issue. The defendant further argues that
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statements of this kind are inherently unreliable, have no 
probative value, and offend the principles of our system of 
justice.  

The State bears the burden in a suppression hearing to show 
by a preponderance of the evidence that the accused's 
statements were voluntary and, therefore, admissible. State v.  
Irwin, 191 Neb. 169, 214 N.W.2d 595 (1974); Lego v. Twomey, 
404 U.S. 477, 92 S. Ct. 619, 30 L. Ed. 2d 618 (1972). To be 
admissible a statement, confession, or admission must have 
been freely and voluntarily made, and must not have been 
extracted by any direct or implied promise or inducement, no 
matter how slight. State v. Dixon, 222 Neb. 787, 387 N.W.2d 
682 (1986). Whether a statement, admission, or confession 
has been freely and voluntarily made depends upon the totality 
of the circumstances, and a finding by the trial court regarding 
voluntariness will not be set aside unless clearly wrong. State v.  
Bodtke, 219 Neb. 504, 363 N.W.2d 917 (1985).  

The crux of the State and Dickson's disagreement is in 
language by the U.S. and Nebraska Supreme Courts 
articulating a test for voluntariness. Justice Frankfurter 
defined "voluntary" in Culombe v. Connecticut, 367 U.S. 568, 
602, 81 S. Ct. 1860, 6 L. Ed. 2d 1037 (1961): 

The ultimate test remains that which has been the only 
clearly established test in Anglo-American courts for two 
hundred years: the test of voluntariness. Is the confession 
the product of an essentially free and unconstrained 
choice by its maker? If it is, if he has willed to confess, it 
may be used against him. If it is not, if his will has been 
overborne and his capacity for self-determination 
critically impaired, the use of his confession offends due 
process.  

(Emphasis supplied.) 
This court cited Justice Frankfurter's language with 

approval in State v. Bodtke, supra, after which we went on to 
say that "the most meticulous explanation of constitutional 
rights will not make a statement voluntary . . . if an accused 
lacks sufficient powers of reason." Id. at 510. Dickson 
interprets this statement to mean that a volunteered inculpatory 
statement of a mentally ill defendant is transformed, by virtue
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of the defendant's inability to make any statements which are 
the product of rational intellect, to an involuntary, inadmissible 
statement.  

The defendant's reading of Bodtke is not what the opinion 
intended or achieved. We went on in Bodtke to say at 510-11, 
363 N.W.2d at 922: 

Use of an accused's involuntary statement, whether 
admission or confession, offends due process and 
fundamental fairness . . . because one acting with 
coercion, duress, or improper inducement transports his 
volition to another who acts in response to external 
compulsion, not internal choice.... [T]he focal point of 
inquiry into voluntariness is whether the statement is "the 
product of a rational intellect and a free will." [Citations 
omitted.] 

(Emphasis supplied.) 
The case law, both state and federal, supporting this 

proposition was limited to situations involving police 
interrogation of some sort. See, Blackburn v. Alabama, 361 
U.S. 199, 80 S. Ct. 274, 4 L. Ed. 2d 242 (1960) (mentally ill 
defendant's subjection to 9 hours of interrogation by police 
which produces confession offends due process); Townsend v.  
Sain, 372 U.S. 293, 83 S. Ct. 745, 9 L. Ed. 2d 770 (1963) 
(responses of drug addict defendant to questions asked while in 
custody and after he inadvertently had been given "truth 
serum" drug held inadmissible). At issue in Bodtke was whether 
inculpatory statements made to private citizens, not the police, 
must also be voluntary to be admissible, a related issue in this 
case, since some of the witnesses were not police department 
personnel. We held that such statements must be voluntary to 
be admissible. Clearly, Bodtke used the "free will" and 
"product of rational intellect" language in the context of police 
and private coercive activity with the accused.  

In addition to being overly broad, Dickson's interpretation 
of Bodtke is one that other courts seem unwilling to embrace. In 
State v. Ortiz, 104 Wash. 2d 479, 706 P.2d 1069 (1985), the 
Washington Supreme Court held that a defendant's mental 
subnormality does not automatically render a confession 
inadmissible in a criminal proceeding but, rather, is one factor
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to be considered with all others bearing on voluntariness. In 
Ortiz the defendant was arrested for prowling. In the police car, 
the defendant stated, "I didn't want to screw the old lady, she 
wanted to screw me." 104 Wash. 2d at 484, 706 P2d at 1072.  
Ortiz was a suspect in an earlier rape and murder of a 
77-year-old woman, but he had been neither apprehended nor 
previously questioned about the crime. His outburst was not in 
response to questioning by police; indeed, "[i]t is undisputed 
that petitioner's statement [was] . . . made spontaneously, [was] 
not solicited, and [was] not the product of custodial 
interrogation." Id.  

The Washington court further stated: "[T]he fact that 
petitioner was moderately retarded is irrelevant to the issue of 
voluntariness." 104 Wash. 2d at 485, 706 P.2d at 1073.  
Considered in light of the totality test, this statement is 
somewhat broad. Mental illness, like age, education, and 
intelligence, is a relevant factor in the totality test. See State v.  
Erks, 214 Neb. 302, 333 N.W.2d 776 (1983). However, no per se 
rule invalidates the volunteered statement of a mentally ill 
defendant. Such statements are subject to the general rule that a 
statement freely and voluntarily given without any compelling 
influences is admissible. Rhode Island v. Innis, 446 U.S. 291, 
100 S. Ct. 1682, 64 L. Ed. 2d 297 (1980). The Ortiz court found 
the unsolicited nature of the statement to be the "dispositive 
fact" in admitting the statements into evidence. See, also, 
Berlanga v. State, 696 S.W.2d 425 (Tex. App. 1985) (no per se 
rule); State v. Damiano, 124 N.H. 742, 474 A.2d 1045 (1984) 
(no per se rule); People v. Lara, 67 Cal. 2d 365, 432 P2d 202, 62 
Cal. Rptr. 586 (1967) (no per se rule).  

The district court's language in its order reflects a standard 
that is appropriate in fact situations where police or private 
inducement, coercion, or suggestion potentially taints a 
confession or admission, facts not present in this case.  

Upon reconsideration the district court should analyze the 
evidence of Dickson's mental capacity at the time he made the 
statements, using the totality of the circumstances test.  

REVERSED AND REMANDED.

402



ALLIANCE NAT. BANK v. STATE SURETY CO.

Cite as 223 Neb. 403 

ALLIANCE NATIONAL BANK & TRUST COMPANY, A NATIONAL 

BANKING ASSOCIATION, APPELLEE, V. STATE SURETY COMPANY, A 

CORPORATION, APPELLANT.  

391 N.W.2d 487 

Filed July 18, 1986. No. 85-113.  

1. Judgments: Appeal and Error. In a bench trial of a law action, factual findings 
by a trial court have the effect of a verdict and will not be set aside unless clearly 
erroneous.  

2. -: . In reviewing a judgment awarded in a bench trial, the Supreme 
Court does not reweigh evidence but considers the judgment in a light most 

favorable to the successful party and resolves evidentiary conflicts in favor of 
the successful party, who is entitled to every reasonable inference deducible from 
the evidence.  

3. Fraud. To recover on a claim for fraud, a plaintiff must show (1) that a 
representation was made; (2) that the representation was false; (3) that, when 
made, the representation was known to be false, or made recklessly without 

knowledge of its truth and as a positive assertion; (4) that it was made with the 
intention that the plaintiff should rely upon it; (5) that the plaintiff reasonably 
did so rely; and (6) that he or she suffered damage as a result.  

4. Rules of Evidence: Hearsay: Words and Phrases. As defined in Neb. Evid. R.  
801(3) (Neb. Rev. Stat. § 27-801(3) (Reissue 1985)), hearsay is a statement, other 
than one made by the declarant while testifying at the trial or hearing, offered in 
evidence to prove the truth of the matter asserted.  

5. -: -: .A verbal act, which is an operative fact resulting in legal 
consequences, is not hearsay within the meaning of Neb. Evid. R. 801(3) (Neb.  
Rev. Stat. § 27-801(3) (Reissue 1985)) and, therefore, is not inadmissible hearsay 
prohibited by Neb. Evid. R. 802 (Neb. Rev. Stat. § 27-802 (Reissue 1985)).  

6. Rules of Evidence: Testimony: Hearsay. Where testimony is offered to establish 
existence of a statement rather than to prove truth of that statement, the hearsay 
rule does not apply.  

7. Fraud: Proof. Fraud is not proved by the mere failure to keep a promise.  
8. Fraud. A promise, made by a promisor who has the intent not to perform such 

promise when made, may constitute fraud.  
9. Fraud: Proof. In a law action fraud must be proved by a preponderance of 

evidence.  
10. Fraud: Proof: Circumstantial Evidence. Fraud may be proved by circumstantial 

evidence.  
11. Fraud: Damages. In a law action for fraud, one injured as the result of fraud is 

entitled to recover such damages as will compensate for the loss or injury 
actually caused by the fraud and place the defrauded party in the same position 
as would have existed had there been no fraud.  

12. Rules of Evidence: Trial: Appeal and Error. To constitute reversible error 
contemplated in Neb. Evid. R. 103(1) (Neb. Rev. Stat. § 27-103(1) (Reissue 
1985)), admission or exclusion of evidence must unfairly prejudice a substantial
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right of a litigant complaining about such evidence admitted or excluded.  
13. Trial: Presumptions: Evidence: Appeal and Error. In a bench trial, that is, all 

factual determinations made by a judge and not by a jury, the Supreme Court 
applies the principle or "presumption" that the trial court will consider only 
relevant and otherwise admissible evidence so that an erroneous admission of 
evidence during a bench trial will not result in a reversal, if there is relevant and 
admissible evidence to sustain the trial court's judgment.  

Appeal from the District Court for Box Butte County: 
ROBERT R. MORAN, Judge. Affirmed.  

Morris L. Woodruff of Muffly, Oglesby & Brown, for 
appellant.  

Robert M. Zuber of Zuber & Ginsburg, and Mark L.  
Andersen, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

SHANAHAN, J.  
State Surety Company appeals the $20,000 judgment in 

favor of Alliance National Bank & Trust Company awarded by 
the district court for Box Butte County in a bench trial. Alliance 
National had sued on State Surety's bond indemnifying against 
"false and fraudulent representations or deceitful practises" of 
Fred Arntt, the principal of a motor vehicle dealer's bond issued 
by State Surety.  

In a bench trial of a law action, factual findings by a trial 
court have the effect of a verdict and will not be set aside unless 
clearly erroneous. See, Buckingham v. Wray, 219 Neb. 807, 366 
N.W.2d 753 (1985); Havelock Bank v. Woods, 219 Neb. 57, 361 
N.W.2d 197 (1985). In reviewing a judgment awarded in a 
bench trial, the Supreme Court does not reweigh evidence but 
considers the judgment in a light most favorable to the 
successful party and resolves evidentiary conflicts in favor of 
the successful party, who is entitled to every reasonable 
inference deducible from the evidence. See, H & L Equip. v.  
Schardt, 217 Neb. 653, 349 N.W.2d 924 (1984); Havelock Bank 
v. Woods, supra.  

State Surety issued a motor vehicle dealer's bond for Fred 
Arntt, a used-car dealer doing business as a proprietorship,
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"Arntt's Auto Sales," in Alliance. That bond had a face 
amount of $20,000 and indemnified against Arntt's false and 
fraudulent representations or deceitful practices.  

From September 1980 until November 1981, Alliance 
National provided financing to Arntt in the sales of his used-car 
inventory. Arntt gave Alliance National his separate 
promissory note, due "after date," for every inventoried car, as 
well as a blanket security agreement and financing statement 
covering Arntt's entire inventory. As a part of the floor plan 
arrangement with the bank, Arntt delivered to Alliance 
National all certificates of title for inventoried vehicles, 
certificates which designated Arntt as the owner. For each of 
Arntt's promissory notes, "collateral" consisted of the 
certificate of title for the vehicle described in a particular note.  
Each certificate of title was attached to Arntt's corresponding 
note but was later returned to Arntt for completion of an 
inventoried vehicle's sale. As reflected by 36 transactions 
occurring between August 1980 and September 29, 1981, 
Alliance National returned certificates to Arntt, who later paid 
the bank all indebtedness regarding every vehicle for which the 
bank had returned the certificate of title to Arntt. In sales of 
inventoried vehicles before October 1981, the time for Arntt's 
payment to the bank varied from a minimum of 4 days to a 
maximum of 102 days. The bank conducted periodic 
inspections of Arntt's inventory to assure that no vehicle had 
been sold "out of trust"-a failure to pay the indebtedness on a 
vehicle sold-and learned that Arntt had sold vehicles covered 
by the security agreement. After Arntt failed to pay the bank in 
1982, Alliance National seized all Arntt's remaining inventory 
and later filed suit against State Surety for Arntt's alleged 
fraud.  

In its amended petition Alliance National, generally, alleged 
that Arntt had made misrepresentations to obtain return of the 
certificates of title and additional credit from the bank, causing 
damage to the bank in the amount of $20,000.  

Richard Bilstein, Alliance National's loan officer in charge 
of Arntt's account, testified that when each certificate of title 
was returned regarding a prospective sale, Arntt agreed to pay 
all indebtedness on each vehicle for which the certificate was
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returned, that is, "[i]n every instance, there was definitely a 
procedure set up as to when the bank would receive [its] 
money." Over State Surety's objection (hearsay), Bilstein also 
testified about Arntt's statements made to him as a loan officer 
for the bank, representations concerning four inventoried 
vehicles for which the bank was never paid, namely: 

1. A 1978 Ford van; balance on note-$5,737. Statement: On 
October 19, 1981, Arntt said the van was involved in a sale at 
North Platte and that certificate of title was needed to "close 
the deal" regarding the North Platte sale. Fact: The van had 
been sold on October 14, and Arntt received sale proceeds of 
$4,775 and a Chevrolet Blazer trade-in. The Blazer trade-in was 
later sold on October 26 for $2,500.  

2. A 1979 Chevrolet Luv; balance on note-$4,500.  
Statement: On October 19, 1981, in conjunction with the sale of 
the 1978 Ford van, Arntt stated that when the van and 
Chevrolet Luv were sold, the bank would be paid. Fact: On 
October 26, 1981, Arntt sold the Chevrolet Luv for $5,000.  

3. A 1980 Pontiac; balance on note-$6,000. Statement: On 
November 10, 1981, Arntt said that "there was a lien filed with 
GMAC on the title and, as soon as that was released, [Alliance 
National] would receive" the certificate of title for the Pontiac.  
Alliance National advanced $6,000 to Arntt on November 10, 
relying on promised delivery of the Pontiac's title as soon as 
GMAC released its lien. Arntt sold the Pontiac on November 
18 and received a check for the purchase price. On November 23 
Arntt deposited proceeds from sale of the Pontiac, $6,350, in 
the checking account of Arntt's Auto Sales. Fact: There was no 
GMAC lien noted on the Pontiac title.  

4. A 1978 Chevrolet pickup; balance on note-$4,200.  
Statement: On November 24, 1981, Arntt said he needed the 
certificate of title for the pickup to complete a sale with a North 
Platte dealer and to receive proceeds from the sale of that 
pickup. Fact: The pickup had already been sold and Arntt 
received sale proceeds of $5,400 on November 12, 1981.  

With receipt of the proceeds from the Pontiac sale, Arntt had 
received $24,025 from the sales of the four inventoried vehicles 
mentioned but never applied those sale proceeds as a payment 
of either principal or interest on any of his promissory notes
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pertaining to the vehicles sold. From October 19 to October 28, 
the highest balance in the checking account for Arntt's Auto 
Sales was $23,865.57. Between November 12, 1981, and the end 
of that year, the highest balance in the checking account of 
Arntt's Auto Sales was $7,951.44. Arntt used sale proceeds 
from the four vehicles mentioned above for "business ventures 
other than the used car business." In January 1982 Arntt 
admitted to bank personnel that he "had not been altogether 
honest" with Alliance National regarding disposition of the sale 
proceeds.  

Each of the separate notes pertaining to the four inventoried 
vehicles was received in evidence, showing the principal sum 
owed by Arntt and the rate of interest assessable. Bilstein, the 
loan officer, testified regarding the balance due on each of 
Arntt's promissory notes given to Alliance National, a total 
indebtedness of $20,437. Over State Surety's objection and 
during testimony of Alliance National's cashier, the court 
admitted into evidence a seven-page document prepared by the 
cashier and the bank's president. Concerning that exhibit, the 
cashier prepared the first three pages of the handwritten 
document, while the bank president prepared the last four 
pages. The document was a "detail of the official bank records 
that are on the ledger sheet and contained in the computer 
records." According to computations shown on the 
handwritten summary, indebtedness pertaining to the loans on 
Arntt's inventoried vehicles was $33,359.93.  

The district court awarded a judgment of $20,000 to Alliance 
National.  

State Surety's assignments of error relate to proof of Arntt's 
fraud and damages, namely, the district court erred (1) in 
admitting hearsay-Arntt's statements to Bilstein; (2) in 
finding that Alliance National had proved Arntt's "fraudulent 
intent"; (3) in awarding damages not sustained by sufficient 
evidence; and (4) in admitting as an exhibit the summary of loan 
transactions.  

To recover on a claim for fraud, Alliance National must 
show (1) that a representation was made; (2) that the 
representation was false; (3) that, when made, the 
representation was known to be false, or made recklessly
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without knowledge of its truth and as a positive assertion; (4) 
that it was made with the intention that the plaintiff should rely 
upon it; (5) that the plaintiff reasonably did so rely; and (6) that 
he or she suffered damage as a result. See, Nielsen v. Adams, 
ante p. 262, 388 N.W.2d 83 (1986); ServiceMaster Indus. v.  
J.R.L. Enterprises, ante p. 39, 388 N.W.2d 83 (1986).  

To prove Arntt's misrepresentations, Alliance National 
offered the statements made by Arntt to Bilstein, the bank's 
loan officer. Were Arntt's statements hearsay? If hearsay, 
Arntt's statements were inadmissible on account of Neb. Evid.  
R. 802 (Neb. Rev. Stat. § 27-802 (Reissue 1985)): "Hearsay is 
not admissible except as provided by these rules or by other 
rules adopted by the statutes of the State of Nebraska." 

As defined in Neb. Evid. R. 801(3) (Neb. Rev. Stat.  
§ 27-801(3) (Reissue 1985)): "Hearsay is a statement, other 
than one made by the declarant while testifying at the trial or 
hearing, offered in evidence to prove the truth of the matter 
asserted . . . ." 

However, not every utterance is hearsay.  
[A] situation in which utterances are not offered 
testimonially arises when the utterance accompanies 
conduct to which it is desired to attach some legal effect.  
The conduct or act has intrinsically no definite 
significance, or only an ambiguous one, and its whole 
legal purport or tenor is to be more precisely ascertained 
by considering the words accompanying it. The utterance 
thus enters merely as a verbal part of the act or, in the 
common phrase, a "verbal act." 

6 J. Wigmore, Evidence in Trials at Common Law § 1772 at 267 
(J. Chadbourn rev. 1976).  

According to Wigmore, there are four limitations which 
attend use of utterances as verbal acts, namely: 

(1) The conduct to be characterized by the words must 
be independently material to the issue; 

(2) The conduct must be equivocal; 
(3) The words must aid in giving legal significance to the 

conduct; 
(4) The words must accompany the conduct.  

(Emphasis in original.) Id. at 268.
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A verbal act has been characterized as an "operative fact 
which gives rise to legal consequences." 4 J. Weinstein & M.  
Berger, Weinstein's Evidence ¶ 801 (c)[01] at 801-71 (1985).  
Thus, where an utterance constitutes an operative fact resulting 
in legal consequences, such utterance is a verbal act.  
Recognizing that Neb. Evid. R. 801 is patterned on the Federal 
Rules of Evidence, we believe the advisory committee note to 
Fed. R. Evid. 801(c) is helpful: 

If the significance of an offered statement lies solely in the 
fact that it was made, no issue is raised as to the truth of 
anything asserted, and the statement is not hearsay. . . .  
The effect is to exclude from hearsay the entire category of 
"verbal acts" and "verbal parts of an act," in which the 
statement itself affects the legal rights of the parties or is a 
circumstance bearing on conduct affecting their rights.  

Consequently, where testimony is offered to establish 
existence of a statement rather than to prove truth of that 
statement, the hearsay rule does not apply. See Stewart-Smith 
Haidinger v. Avi-Truck, Inc., 682 P.2d 1108 (Alaska 1984). As 
expressed in Menorah Medical Center v. Davis, 463 S.W2d 
618, 621 (Mo. App. 1971): 

What is necessary [for admissibility of a "verbal act"] is 
that the conduct out of which the verbal act arises be 
equivocal and germane to the issues of the case so that 
such conduct is relevant and material evidence. This being 
found, the verbal portion of the conduct which explains 
such equivocal conduct is admissible.  

In United States v. Gibson, 690 F.2d 697 (9th Cir. 1982), 
Gibson set up a corporation to market fast-food franchises.  
Gibson's sales personnel represented that a franchise included 
certain business services, when in fact such services were 
nonexistent. In prosecuting Gibson for mail fraud, wire fraud, 
and inducing people to travel in interstate commerce for 
purposes of fraud, the government produced investors who 
were allowed to testify about statements made by Gibson's sales 
personnel. In holding that statements made to investors were 
not hearsay and were, therefore, admissible, the court stated: 

The investors' testimony was offered to prove the 
existence of a scheme; the statements were not offered for
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their truthfulness. The purpose of the testimony was solely 
to establish the fact that the salesmen and employees had 
made the statements. That fact was relevant to support the 
government's allegation that a scheme existed.  

(Emphasis in original.) Id. at 700. See United States v. Adkins, 
741 E2d 744 (5th Cir. 1984) (hearsay is a statement offered in 
evidence to prove the truth of the matter asserted; when a 
statement is introduced to prove the falsity of the matter 
asserted, the statement is not inadmissible as hearsay). See, 
also, Ristine v. Geigy Agricultural Chemicals, 188 Neb. 550, 
198 N.W.2d 199 (1972) (claim for product liability; 
representation by chemical manufacturer's agent was not 
inadmissible as hearsay but was admissible to show a particular 
statement had been made to the plaintiff, who relied on such 
statement).  

Risks considered in evaluating a witness' testimony include 
perception, memory, and narration. See McCormick on 
Evidence § 245 (E. Cleary 3d ed. 1984). In reference to a verbal 
act, 

one would be interested only in the fact that a statement 
was made. Its probative value would depend on the 
witness testifying to what he heard, and, as such a witness, 
he would be subject to cross-examination. The problems 
of ambiguity, sincerity, memory or perception associated 
with hearsay are not present because we are concerned 
with the witness' account of what he heard, not the truth 
of what the declarant said.  

United States v. Reynolds, 715 F2d 99, 102 (3d Cir. 1983).  
Arntt's statements were not offered to prove the truth of 

matters asserted within those statements. Rather, Arntt's 
statements were integral issues in Alliance National's case, 
because Arntt's representations were independently material to 
a determination whether fraud had been perpetrated. Arntt's 
statements constituted untruthful representations or 
misrepresentations made during the transaction involving the 
bank and became essential components of the transactions 
themselves, filling out or giving legal significance to the bank's 
conduct, namely, detrimental reliance in relinquishing its 
"collateral" or extending credit as a special event and not as
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another ordinary occurrence in an active commercial setting.  
The statements in question were a premise or predicate in a 
claim for fraud. Under such circumstances Arntt's statements 
were operative facts resulting in legal consequences-rights and 
liability consequent to fraud-and were verbal acts affecting 
the bank's rights or bearing on conduct affecting the bank's 
rights. As verbal acts, Arntt's statements were not hearsay 
under Neb. Evid. R. 801(3) and, therefore, were not 
inadmissible hearsay prohibited by Neb. Evid. R. 802. The 
district court correctly admitted Arntt's statements.  

Next, State Surety contends Alliance National failed to prove 
Arntt's "fraudulent intent" but showed only that Arntt did not 
carry out his promise to satisfy his indebtedness by paying the 
bank after the vehicular sales. To support its position State 
Surety relies on Sterner v. Lehmanowsky, 173 Neb. 401, 412, 
113 N.W.2d 588, 595 (1962), where this court stated: "[F]raud is 
not proved by the mere failure to keep a promise or to pay a 
debt." 

A promise, made by a promisor who has the intent not to 
perform such promise when made, may constitute fraud. In 
Leichner v. First Trust Co., 133 Neb. 170, 176, 274 N.W. 475, 
478 (1937), we stated: "[F]raud may be predicated under some 
circumstances of the making of a promise with a then existing 
intent not to fulfil such promise . . . ." See, also, Bennett v.  
Kiggins, 377 A.2d 57, 61 (D.C. 1977) ("when a person 
positively states that something is to be done or is to occur, when 
he knows the contrary to be true, the statement will support an 
action in fraud"). The rationale for the rule that failure to 
perform a promise may constitute a fraud is found in Brown v 
Lockwood, 76 A.D.2d 721, 732, 432 N.Y.S.2d 186, 194 (1980): 

The theory upon which this result is based is that the 
existence of a person's intention or nonintention to 
perform . . . a certain act is a question of fact. Where a 
party represents that he intends to act when in actuality he 
has no such intention, he has made a misrepresentation as 
to his state of mind and has thus misrepresented a then 
existing fact. . ..  

"In other words, a person's existing intent shows his
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state of mind, and a person's state of mind is an existing 
fact, and when one asserts that he intends to or will do a 
certain thing in the future, when in fact he has no such 
intention, that is a statement of an existing fact and not a 
recital simply promissory in its nature." 

In a law action fraud must be proved by a preponderance of 
evidence. See Tobin v. Flynn & Larsen Implement Co., 220 
Neb. 259, 369 N.W.2d 96 (1985). However, as we indicated in 
Nielsen v. Adams, ante p. 262, 388 N.W.2d 840 (1986), a 
claimant does not have to prove intent to deceive to sustain a 
cause of action for fraudulent misrepresentation or deceit.  

Fraud may be proved by circumstantial evidence.  
"Fraud in a transaction may be proved by inferences 
which may reasonably be drawn from intrinsic evidence 
respecting the transaction itself . . . or extrinsic 
circumstances surrounding the transaction. In fact, many 
of the elements of fraud are such as not to be susceptible of 
proof by direct testimony. Fraud in its nature is not a thing 
susceptible of ocular observation or readily demonstrable 
physically; it must, of necessity, be proved in many cases 
by inferences from the circumstances shown to have been 
involved in the transaction in question." 

Falkner v. Sacks Bros., 149 Neb. 121, 129-30, 30 N.W.2d 572, 
577 (1948). See Russo v. Williams, 160 Neb. 564, 572, 71 
N.W.2d 131, 138 (1955) (" 'Direct evidence is not essential to 
establish fraud. It may be inferred from circumstances; but 
such inference must not be guesswork or conjecture, but the 
rational and logical deduction from the circumstances 
proved' ").  

For over a year before the transactions in issue, Arntt and 
Alliance National had been involved in 36 sales, where 
certificates of title were delivered to Arntt, who then paid the 
bank after each sale. For a span exceeding I month, from 
October 19 to November 24, 1981, Arntt made separate 
misrepresentations regarding four vehicles during a series of 
events over a protracted period. Arntt represented that the 
certificates of title were necessary to complete sales of the 
pickup and van, when, in fact, the sales had already occurred 
and sale proceeds had been received by Arntt. After sales of the
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van and Luv, Arntt had sufficient funds in October 1981, 
namely, $23,865.57, to pay the notes concerning those two 
vehicles, but he never paid any amount on any of the notes.  
Also, Arntt had sufficient money to pay his indebtedness 
concerning the pickup, but failed to do so. Rather, Arntt used 
sale proceeds for purposes other than his automobile business 
and payment of his debt to Alliance National. The evidence is 
undisputed that there was no GMAC lien noted on the Pontiac's 
certificate of title. Arntt stated to bank personnel that he "had 
not been altogether honest" with the bank regarding 
disposition of sale proceeds, and never made any attempt to 
carry out his promise to pay Alliance National. The 
circumstances surrounding the transactions warrant the 
inference that Arntt did not intend to perform his promise to 
pay Alliance National. The evidence further supports the 
conclusion that Arntt harbored a clandestine intent not to carry 
out his promise to pay, when he made such promise to Alliance 
National.  

State Surety's third assignment of error is that the trial court 
failed to adduce sufficient evidence on damages. In a law action 
for fraud, one injured as the result of fraud is entitled to recover 
such damages as will compensate for the loss or injury actually 
caused by the fraud and place the defrauded party in the same 
position as would have existed had there been no fraud. See 
Harsche v. Czyz, 157 Neb. 699, 61 N.W.2d 265 (1953). In 
Luscher v. Empkey, 206 Neb. 572, 577, 293 N.W.2d 866, 869 
(1980), we stated: "False representations must be the proximate 
cause of the damage before a party may recover." But for the 
misrepresentations by Arntt, Alliance National would not have 
returned the certificates of title to Arntt and would not have 
advanced $6,000 to Arntt as a loan on the Pontiac. However, as 
a result of Arntt's misrepresentation regarding the Pontiac title, 
a loan of $6,000 was extended to Arntt. Alliance National also 
returned certificates of title to Arntt, who realized $24,025 
from the sales of inventoried vehicles, but who failed to pay 
Alliance National $20,437-the balance of the indebtedness 
Arntt agreed to pay when he obtained the certificates of title 
and received additional credit. When Alliance National 
produced evidence that, as a result of Arntt's fraud, the bank
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relinquished its collateral for $14,437 and extended additional 
credit of $6,000, Alliance National adequately demonstrated 
damages of $20,437, an amount above the maximum 
indemnifiable under State Surety's bond. There was no need to 
prove damages beyond the maximum indemnification 
provided by State Surety's bond. Evidence of Alliance 
National's damages is sufficiently established.  

State Surety's final assignment of error is directed to the trial 
court's receiving into evidence the cooperative summary 
prepared by the cashier and the president of Alliance National.  
The documentary summary, being hearsay, was inadmissible.  
See Neb. Evid. R. 802.  

The inadmissible evidence related to the issue of damages 
resulting from nonpayment of Arntt's indebtedness. However, 
relevant evidence properly admitted by the trial court provided 
proof and established damages sustained by Alliance National 
quite apart from contents of the documentary summary as an 
exhibit. To constitute reversible error contemplated in Neb.  
Evid. R. 103(1) (Neb. Rev. Stat. § 27-103(1) (Reissue 1985)), 
admission or exclusion of evidence must unfairly prejudice a 
substantial right of a litigant complaining about such evidence 
admitted or excluded. We conclude that no substantial right of 
State Surety was unfairly prejudiced by admission of the 
documentary evidence in question, because other relevant 
evidence was admitted and showed the nature and extent of 
Arntt's indebtedness to Alliance National. Whether the 
memorandum in question qualified as a summary of 
voluminous writings, admissible under Neb. Evid. R. 1006 
(Neb. Rev. Stat. § 27-1006 (Reissue 1985)), is not raised and, 
therefore, is not decided. Under the circumstances, although 
the documentary evidence was inadmissible, admission of such 
evidence was harmless error and does not require reversal of the 
district court's judgment.  

Further, as we expressed in Gibson v. City of Lincoln, 221 
Neb. 304, 311, 376 N.W.2d 785, 790 (1985): 

In a bench trial, that is, all factual determinations made by 
a judge and not by a jury, we apply the principle or 
"presumption" that the trial court will consider only 
relevant and otherwise admissible evidence so that an
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erroneous admission of evidence during a bench trial will 
not result in a reversal, if there is relevant and admissible 
evidence to sustain the trial court's judgment.  

Thus, in the Supreme Court's review of a case tried without a 
jury, the admission of inadmissible evidence will not ordinarily 
be a ground of reversal, if there is admissible evidence received 
sufficient to support the findings of the trial court.  

For the foregoing reasons the judgment of the district court 
is affirmed.  

AFFIRMED.  

IN RE APPLICATION OF NORTHWESTERN BELL TELEPHONE 

COMPANY, OMAHA, NEBRASKA.  

NORTHWESTERN BELL TELEPHONE COMPANY, OMAHA, 

NEBRASKA, APPELLEE, v. AMERICAN DATA SYSTEMS, APPELLANT, 

FIRST CITYCOM CORPORATION ET AL., APPELLEES.  

390 N.W.2d 495 

Filed July 18, 1986. No. 85-178.  

1. Public Service Commission: Appeal and Error. In an appeal from the Nebraska 

Public Service Commission, this court cannot disturb findings of the 

commission unless it appears that some requirements of the law have been 

violated or disregarded or that the result reached cannot reasonably be derived 

from the facts proved, and therefore is arbitrary, capricious, or unreasonable.  

2. Public Service Commission: Evidence: Records. Matters of fact known to the 

Nebraska Public Service Commission members are not evidence and are not 

bases for findings of fact. Furthermore, the commission may not rely on reports 

and data of its own staff in making such findings without introducing such 
reports and data in evidence so as to afford interested parties an opportunity to 

meet them. The record on its face must reflect an adequate basis from which the 

commission can base a decision.  
3. Public Service Commission: Evidence. In hearings before the Nebraska Public 

Service Commission, financial data of an applicant may fall within the realm of 

trade secrets.  
4. -: . In a hearing before the Nebraska Public Service Commission, 

when deciding whether to publicly disclose information which the commission 

has found to be relevant and necessary for its proceedings and which a party 

contends to be. in the nature of a trade secret or confidential research, 

development, or commercial information, the commission should proceed as
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follows: First, it should determine whether the information is a trade secret or 
confidential commercial information. In considering this matter the burden is 
on the party seeking to prevent disclosure. Second, the commission should 
weigh the competing interests. In doing so it should consider, inter alia, the 
financial or competitive harm to the party seeking to prevent disclosure; 
whether disclosure will aid the commission in its duties; whether disclosure 
serves or might harm the public interest; and whether alternatives to full 
disclosure exist.  

5. -: . Some factors to be considered in determining whether given 
information is one's trade secret are (1) the extent to which the information is 
known outside of his business, (2) the extent to which it is known by employees 
and others involved in his business, (3) the extent of measures taken by him to 
guard the secrecy of the information, (4) the value of the information to him and 
his competitors, (5) the amount of effort or money expended by him in 
developing the information, and (6) the ease or difficulty with which the 
information could be properly acquired or duplicated by others.  

Appeal from the Nebraska Public Service Commission.  
Reversed and remanded.  

Thomas H. Dahlk of Fitzgerald & Brown, and, on brief, 
John W. McClellan, Jr., of McClellan Law Offices, for 
appellant.  

Melvin R. Quinlan and Richard L. Johnson, for appellee 
Northwestern Bell Telephone Company.  

KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

HASTINGS, J.  
This action involves an appeal from an order of the Nebraska 

Public Service Commission setting rates for customer
provided, semipublic telephone service. American Data 
Systems, a protestant, brought this appeal. We reverse.  

In August of 1984 Northwestern Bell Telephone Company 
made application to the Nebraska Public Service Commission 
(hereinafter Commission) requesting that its proposed tariffs 
become effective for semipublic message rate service. First 
CITYCOM Corporation, a Nebraska corporation, filed a 
protest, and a hearing was held.  

Bell proposed that the rates for customer-owned pay phones 
be set at $30 per month, plus 12 cents each for the first 200 calls, 
10 cents each for the 201st through the 400th calls, 8 cents each
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for the 401st through the 600th calls, and 5 cents each for all 
calls over 600. Where the number of calls could not be metered, 
a flat rate of $60 was proposed. The Commission ordered that 
rates be as follows: $30 per month, plus 10 cents each for the 
first 200 calls, 8 cents for the 201st through the 400th call, and 6 
cents each for all calls over 400. The rate for unmetered service 
was set at $55 per month.  

The appellant argues two assignments of error: (1) The 
Commission had an insufficient factual foundation to reach the 
conclusion that the rates established were reasonable and not 
arbitrary and capricious. (2) The Commission erred in failing to 
address the issue of whether to maintain a monopolistic market 
or to promote competition. Our decision is based only on the 
first assignment of error.  

The record before the Commission indicates that the rates 
proposed by Bell are such as to cover the actual costs of 
providing the service and to maintain the level of revenues 
currently being generated by coin-operated telephone service in 
Nebraska. However, the only evidence of this is Bell's assertion 
of its truthfulness. The applicant provided no facts and figures 
substantiating its claimed costs and need for maintaining 
revenue. When Bell's two witnesses were questioned regarding 
either the profitability of the company's pay phones or the costs 
associated therewith, they claimed the information as 
proprietary and refused to divulge it.  

In reviewing decisions of the Commission, we have stated: 
It is only where the findings of the Commission are against 
all the evidence that this court may hold the Commission's 
findings are arbitrary and [sic] capricious. The test, we 
believe, is best summarized in In re Lincoln Traction Co., 
103 Neb. 229, 171 N.W. 192 (1919), wherein this court 
stated the rule to be: "This court upon appeal cannot 
disturb findings of the commission, unless it appears that 
some requirements of the law have been violated or 
disregarded, or that the result reached cannot reasonably 
be derived from the facts proved." (Emphasis supplied.) 

In re Application of Northwestern Bell Tel. Co., 218 Neb. 563, 
570, 357 N.W.2d 443, 449 (1984) (quoting Nebraska Railroads 
of Omaha v. Nebco, Inc., 194 Neb. 322, 231 N.W.2d 505
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(1975)).  
"As we have often said, this determination by the 

Commission is a matter peculiarly within its expertise and 
involves a breadth of judgment and policy determination 
that will not be disturbed by this court in the absence of a 
showing that the action of the Commission was illegal or 
arbitrary, capricious, and unreasonable. The striking of 
the balance between the competing interests of legitimate 
competition and the protection of the public interest are 
matters of legislative and administrative determination 
peculiarly resting in the judgment of the Commission.  
[Citation omitted.] . . . 'The determination of the public 
interest in such a case is one that is peculiarly for the 
determination of the commission. If there is evidence to 
sustain the finding of the commission, this court cannot 
intervene.' " Robinson v. National Trailer Convoy, Inc., 
188 Neb. 474, 475-76, 197 N.W.2d 633, 635 (1972).  

In re Application ofATS Mobile Telephone, 213 Neb. 403, 411, 
330 N.W.2d 123, 128 (1983).  

Having reviewed the decision of the Commission in light of 
the limited evidence presented by the applicant, we find that the 
result reached cannot reasonably be derived from the facts 
proved. The record is simply insufficient to enable the 
Commission to reasonably balance the public interest against 
the applicant's need to maintain revenues.  

Bell's reliance on the fact that the Commission "is well 
acquainted with NWB's business and is particularly 
knowledgeable about the status of public telephone service in 
this state" (brief for Appellee at 27-28) and its reliance on the 
fact that the proposed tariffs were formulated with the help of 
Commission staff are misplaced.  

Matters of fact known to Commission members are not 
evidence and are not bases for findings of fact. Furthermore, 
the Commission may not rely on reports and data of its own 
staff in making such findings without introducing such reports 
and data in evidence so as to afford interested parties an 
opportunity to meet them. Neb. Public Service Commission v.  
Grand Island Mov. & Stor. Co., Inc., 203 Neb. 356, 278 N.W.2d 
762 (1979); 2 Am. Jur. 2d Administrative Law § 388 (1962). The

418



IN RE APPLICATION OF NORTHWESTERN BELL TEL. CO. 419 

Cite as 223 Neb. 415 

record on its face must reflect an adequate basis from which the 
Commission can base a decision.  

Having found the tariff ordered by the Commission to be 
unsupported by sufficient evidence and therefore 
unreasonable, arbitrary, and capricious, we reverse that order 
and remand the cause for further consideration. See, e.g., 
Yellow Cab Co. v. Nebraska State Railway Commission, 176 
Neb. 711, 127 N.W.2d 211 (1964).  

Because of the possibility of further hearing in this matter, 
we need address the privilege regarding proprietary 
information. Bell argues that pursuant to Neb. Rev. Stat.  
§ 27-508 (Reissue 1985), its costs and revenue information are 
trade secrets which it does not have to disclose. We do not 
quarrel with the proposition that financial data may fall within 
the realm of trade secrets. See Basic Chemicals, Inc. v. Benson, 
251 N.W.2d 220 (Iowa 1977). However, we do not agree that all 
cost and profit information is properly classified as such. In so 
holding, we adopt the rationale articulated by the Court of 
Appeals for the State of Kansas in Southwestern Bell Tel. Co. v.  
Kansas Corporation Commission, 6 Kan. App. 2d 444, 629 
P.2d 1174 (1981).  

In Southwestern Bell the Kansas appellate court was faced 
with the issue of whether information regarding Bell's and 
AT&T's marketing and pricing strategy, which had been made 
available to the Kansas commission, should be made a part of 
the public record pursuant to a rate increase application. The 
Kansas court looked to an analysis of Fed. R. Civ. P. 26(c)(7) 
for guidance.  

"It is well settled that there is no absolute privilege for 
trade secrets and similar confidential information; the 
protection afforded is that if the information sought is 
shown to be relevant and necessary, proper safeguards will 
attend disclosure. It is for the party resisting discovery to 
establish, in the first instance, that the information sought 
is within this provision of the rule and that he might be 
harmed by its disclosure. ...  

"If it is established that confidential information is 
being sought, the burden is on the party seeking discovery 
to establish that the information is sufficiently relevant
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and necessary to his case to outweigh the harm disclosure 
would cause to the person from whom he is seeking the 
information. The matter was well put by the Advisory 
Committee on Rules of Evidence: 'The need for 
accommodation between protecting trade secrets, on the 
one hand, and eliciting facts required for full and fair 
presentation of a case, on the other hand, is apparent.  
Whether disclosure should be required depends upon a 
weighing of the competing interests involved against the 
background of the total situation, including consideration 
of such factors as the dangers of abuse, good faith, 
adequacy of protective measures, and the availability of 
other means of proof.' " 8 Wright & Miller, Federal 
Practice and Procedure: Civil § 2043, pp. 300-302 (1970).  

6 Kan. App. 2d at 455-56, 629 P.2d at 1183.  
The Kansas court required a weighing of factors in 

determining whether the information was proper for 
disclosure.  

We hold that, when deciding whether to publicly 
disclose information which the Commission has found to 
be relevant and necessary for its proceedings and which a 
party contends to be in the nature of a trade secret or 
confidential research, development or commercial 
information, the Commission should proceed as follows: 
First, it should determine whether the information is a 
trade secret or confidential commercial information. In 
considering this matter, the burden is on the party seeking 
to prevent disclosure. Secondly, the Commission should 
weigh the competing interests. In doing so, it should 
consider, inter alia, the financial or competitive harm to 
the party seeking to prevent disclosure; whether disclosure 
will aid the Commission in its duties; whether disclosure 
serves or might harm the public interest; and whether 
alternatives to full disclosure exist.  

Id. at 456-57, 629 P.2d at 1184. The court ultimately held that 
since the commission had found that the information in 
question had not been used in the rate design which had been 
proposed, a protective order should have been granted to 
prohibit the information from being publicly disclosed.
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In the case at bar, Bell made no showing that all the 
information it chose to withhold was in fact proprietary and 
that it would be harmed by disclosure. Clearly, the Commission 
cannot reasonably address the issue of establishing rates 
without cost and profit data. To what extent such information 
is entitled to protection must be determined under Nebraska 
law.  

"An exact definition of a trade secret is not possible. Some 
factors to be considered in determining whether given 
information is one's trade secret are: (1) the extent to 
which the information is known outside of his business; 
(2) the extent to which it is known by employees and others 
involved in his business; (3) the extent of measures taken 
by him to guard the secrecy of the information; (4) the 
value of the information to him and his competitors; (5) 
the amount of effort or money expended by him in 
developing the information; (6) the ease or difficulty with 
which the information could be properly acquired or 
duplicated by others." 

Henkle & Joyce Hardware Co. v. Maco, Inc., 195 Neb. 565, 
571, 239 N.W.2d 772, 776 (1976). See, also, Southwestern Bell 
Tel. Co. v. Kansas Corporation Commission, supra.  

The record before us does not contain the specific 
information sought to be protected, and therefore we make no 
finding as to its status as a trade secret. Our decision is based on 
the total absence of any record evidence to sustain the 
Commission's order.  

REVERSED AND REMANDED.  

FLOYD D. MATULA, APPELLANT, V. CITY OF OMAHA ET AL., 

APPELLEES.  

390 N.W.2d 500 

Filed July 18, 1986. No. 85-309.  

Administrative Law: Appeal and Error. In a proceeding in error, if the record shows 

that the administrative agency acted within its jurisdiction and there is some 

competent evidence to sustain its findings and order, the order must be affirmed.
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Appeal from the District Court for Douglas County: JERRY 
M. GITNICK, Judge. Affirmed.  

J. William Gallup, for appellant.  

Herbert M. Fitle, Omaha City Attorney, and Kent N.  
Whinnery, for appellees.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

BOSLAUGH, J.  
This is an appeal in an error proceeding brought by Floyd D.  

Matula to review an order of the personnel board of the City of 
Omaha, Nebraska. The personnel board affirmed the order of 
the chief of police suspending and discharging Matula from the 
Omaha Police Division. The district court affirmed the order of 
the personnel board. Matula has now appealed to this court.  

In a proceeding in error, if the record shows that the 
administrative agency acted within its jurisdiction and there is 
some competent evidence to sustain its findings and order, the 
order must be affirmed. Caniglia v. City of Omaha, 210 Neb.  
404, 315 N.W.2d 241 (1982).  

Matula was employed as a lieutenant on the police force. The 
termination of his employment resulted from "inappropriate 
and unacceptable conduct towards two (2) female employees of 
the Omaha Police Division, one being a sworn police officer, 
and the other a civilian employee." Evidence before the 
personnel board showed that Matula had sexual contact with 
the two female employees. Matula maintained that the contacts 
were consensual, while the two employees testified that they 
were not.  

In the district court, Matula claimed that the acts leading to 
his firing occurred more than 35 days prior to the disciplinary 
action taken by the city, and, therefore, his discharge was in 
violation of article 6, § 9, of the police labor contract. That 
provision of the contract provides: "Any disciplinary action 
must be initiated within thirty-five (35) days of the incident 
occasioning the disciplinary action. This time limitation shall 
not apply whenever the disciplinary action results from or is the 
product of a criminal investigation."
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The record of the proceedings before the personnel board 
shows that the incidents involving the female police officer 
occurred between August and early October of 1983. The 
incident involving the civilian employee occurred in the early 
morning hours of January 2, 1984. On January 21, 1984, the 
female police officer, who was aware of the January 2, 1984, 
incident involving the civilian employee, told a supervising 
lieutenant about "everything that was going on." The civilian 
employee had confided in an Omaha police sergeant on 
January 2, but was adamant that he not report the incident.  

On February 1, 1984, Matula was called to the office of the 
deputy chief of police and relieved of duty. On February 3, 
Matula received an interoffice letter which described the nature 
of the complaint and requested that he appear for an interview 
with the internal security unit of the police department. Matula 
appeared for the interview on February 6, 1984. On February 8, 
1984, a letter from the chief of police was delivered to Matula's 
home. The letter notified Matula that pursuant to article 6, § 1, 
of the labor agreement between the city and the Omaha police 
union, he was suspended as a member of the Omaha Police 
Division for 15 days effective February 10, 1984, with 
termination effective February 25, 1984.  

The district court found that discipline based on events 
involving the female police officer was barred by the 35-day 
rule in the labor agreement. The trial court, however, found 
that the disciplinary proceedings had been initiated within 35 
days of the incident occasioning discipline as to the events 
involving the civilian employee. Specifically, the court found 
that disciplinary action was commenced by service of the 
written notification to Matula on February 3, 1984, by 
Lieutenant Burchard. The court also found that there was 
sufficient competent evidence of objectionable conduct by 
Matula involving the civilian employee to sustain the personnel 
board's decision to deny his appeal from the disciplinary action 
imposed by the chief of police.  

Matula now contends that the district court erred (1) in 
finding that the disciplinary action was not barred by the 
contract provision (i.e., the 35-day rule) and (2) in finding that 
the disciplinary action was supported by competent evidence.
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The record shows clearly that the personnel board had 
jurisdiction over this matter. It is also clear that there was "some 
competent evidence" to sustain the discipline imposed and that 
the disciplinary action was not barred by the 35-day rule in the 
labor agreement.  

As to the 35-day rule, we are in agreement with the appellant 
that "[c] ontracts must receive a reasonable construction so as to 
give effect to the intention of the parties thereto and carry out 
rather than defeat the purpose for which they were executed." 
General Motors Acceptance Corp. v. Blanco, 181 Neb. 562, 
566, 149 N.W.2d 516, 519 (1967). The appellant argues that the 
35-day rule was intended to protect the police officer, not the 
City of Omaha. Nevertheless, the evidence shows that 
"disciplinary action" was "initiated" within 35 days of the 
incident involving the civilian employee.  

Article 6, § 10, of the labor agreement provides that 
"[d]isciplinary action shall be defined as all written reprimands, 
demotions, suspensions and discharges." The appellant 
testified before the personnel board that he was "relieved of 
duty" on February 1, 1984. This action and the delivery of the 
February 3 letter by Lieutenant Burchard was "initiation" of 
disciplinary action within 35 days of the event occasioning 
disciplinary action. The term "initiate" has been defined as 
" 'an introductory step or action; a first move; beginning; 
start.' " Fieldston Apts. v. City of N. Y, 7 Misc. 2d 147, 151, 
145 N.Y.S.2d 907, 911 (1955). The February 1 suspension and 
the February 3 letter were both introductory steps or first 
moves in the police division's action which culminated in the 
appellant's 15-day suspension and termination. Both of these 
actions occurred within 35 days of the January 2, 1984, incident 
involving the civilian employee. As such, the discipline imposed 
in this case was not barred by the 35-day provision in the labor 
agreement.  

If the evidence concerning events involving the appellant and 
the female police officer, which occurred more than 35 days 
before the initiation of disciplinary action, is disregarded, there 
is still "some competent evidence" in the record to sustain the 
discipline imposed and support the personnel board's decision 
to deny the appellant's appeal.
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The civilian employee testified before the personnel board 

that she and the appellant were among several persons who 

gathered at the female police officer's apartment in the early 

morning hours of January 2, 1984. At about 2 or 3 a.m. the 

civilian employee, after several hours of drinking, began to feel 

ill. She eventually fell asleep on the floor of the apartment 

bathroom. She testified that the next thing she was aware of, 

after somehow being awakened, was the presence of another 

figure in the darkened bathroom. When she asked who was 

there, the person responded, "Shhh, it's okay, be quiet." She 

then became aware that her pants had been removed. The 

appellant then lay on top of her and penetrated her. She 

responded by putting her hand between herself and the 

appellant and stating, "I'm not on the pill and I don't want any 

of this." Another police officer attending the party then 
knocked on the door. The door was opened and the light came 

on. The door was then shut, and the appellant told the civilian 

employee to get her clothes on. The employee dressed and the 

appellant left the room.  
A police sergeant who was at the same party testified that the 

appellant attempted to leave the party immediately after he 

reentered the living room of the apartment. The sergeant also 

testified that the civilian employee appeared upset as he (the 

sergeant) was about to leave the party.  
Another police sergeant testified before the personnel board 

that he was contacted by the civilian employee while he was on 

duty, sometime shortly after the incident. As she approached 

his cruiser, the civilian employee appeared to be upset and 

trembling. After some prodding, the employee confided in the 

officer and told him essentially the same story as she testified to 

before the board. The one major discrepancy was that the 

employee denied the fact of penetration. This denial was made 

in response to the officer's inquiry and concern about the fact 

that a felony sexual assault had occurred. The employee was 

adamant that the officer not make out a crime report because 

she was concerned about how her father, also a sergeant in the 

Omaha Police Division, might respond to such a report. Upon 

being contacted the next morning, the civilian employee still did 

not want the officer to file a crime report. The officer then
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advised her that she should make a report to the police 
division's internal security unit. A week later, the employee 
informed the officer that she thought it best to leave the matter 
alone.  

The civilian employee also testified before the personnel 
board that the female police officer who accused the appellant 
of sexual misconduct between August and October of 1983 had 
made her (the civilian employee) promise not to report the 
January 2 incident because the appellant could make the 
officer's job rough.  

The appellant testified that the civilian employee was 
cooperative and responsive during the January 2 incident.  

Under the relevant labor agreement, the acts described by the 
civilian employee, and corroborated by other witnesses, were 
good cause for disciplinary action against the appellant. It is 
not the province of this court to interfere with and substitute its 
judgment for that of an administrative body "where there is no 
showing that the body acts arbitrarily, or from favoritism, ill 
will, fraud, collusion, or other such motives." Best v. City of 
Omaha, 138 Neb. 325, 328, 293 N.W. 116, 118 (1940).  

We find no error in the district court's affirmance of the 
personnel board's decision to deny the appellant's appeal, as 
there was some competent evidence to sustain the decision of 
the board.  

The judgment is affirmed.  
AFFIRMED.  

JOSEPH HAHN, APPELLANT, V WEBER & SONS CO., A NEBRASKA 
CORPORATION, APPELLEE.  

390 N.W.2d 503 

Filed July 18, 1986. No. 85-408.  

1. Proximate Cause: Proof. It is the plaintiff's burden to establish the proximate 
cause of his injury.
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2. Evidence: Proximate Cause. Where the evidence as to proximate cause is in 
conflict, a question is presented for the trier of fact, and the plaintiff is not 
entitled to recover as a matter of law.  

3. Proximate Cause: Liability: Damages: Negligence. Where the injury is the result 
of two separate, independent causes, and the defendant is responsible for only 
one of the causes, the plaintiff must establish that the entire damage would have 
occurred from the cause for which the defendant is liable or establish the amount 
of damage directly caused by the defendant's negligence.  

Appeal from the District Court for Saline County: ORVILLE 

L. COADY, Judge. Affirmed.  

Rex Robert Schultze, for appellant.  

Gary J. Nedved of Marti, Dalton, Bruckner, O'Gara & 
Keating, PC., for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

BOSLAUGH, J.  
The plaintiff, Joseph Hahn, commenced this action to 

recover damages for the reduced yield of his soybean crop 
allegedly caused by the negligent spraying of Banvel herbicide 
and 2,4-D with ester by the defendant, Weber & Sons Co. The 
county court found for the defendant and dismissed the 
plaintiff's amended petition. Upon appeal to the district court 
the judgment was affirmed. The plaintiff has now appealed to 
this court.  

The plaintiff and the defendant farm adjacent land in Saline 
County, Nebraska. In the spring of 1983 the plaintiff planted 
soybeans in a 60-acre tract lying directly north of a 231-acre 
tract owned by the defendant. A county road separates the 
plaintiff's land from the defendant's property. The plaintiff also 
planted soybeans in a 102-acre tract located approximately 21/2 
miles south of the plaintiffs 60-acre tract. The defendant did 
not cultivate the 231-acre tract because it had been placed in the 
U.S. Department of Agriculture payment-in-kind program 
(PIK). The defendant admitted spraying its 231 acres with a 
combination of Banvel herbicide and 2,4-D with ester between 
July 6 and 12, 1983, in an effort to control the weeds on the 
acreage.  

The plaintiff alleged that the defendant was negligent in
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spraying herbicide too closely to the plaintiff's land when 
atmospheric conditions were such that the spray or vapor drift 
from the herbicide would damage the plaintiff's sensitive 
soybeans. The plaintiff further alleged that, as a direct and 
proximate result of defendant's negligence, the plaintiff's 
soybean crop was damaged and partially destroyed, with the 
grade of the remaining crop substantially lower than it should 
have been. By comparing the per-acre yield on the 60-acre tract 
with the yield on the 102-acre tract, the plaintiff concluded that 
he had lost almost 9'/2 bushels per acre, or 542.88 bushels, of 
soybeans for which the defendant was liable. The defendant 
claims that if there was a reduction in the yield on the 60-acre 
tract, it was not because of any Banvel symptoms but was the 
result of poor irrigation of the field by the plaintiff.  

The county court found that there was vapor drift from the 
defendant's field onto the plaintiff's soybeans but that the 
plaintiff failed to irrigate at the proper time and the plants 
which were watered produced beans in substantially a normal 
manner. The court further found that any attempt to determine 
what damage to the field was attributable to vapor drift and 
what damage was attributable to lack of irrigation would be 
"conjectural, speculative and a 'guesstimate,' " and dismissed 
the petition.  

Upon appeal of a law action which was tried to the court 
without a jury, this court will not disturb the findings of the 
lower court unless those findings are clearly wrong. White v.  
Medico Life Ins. Co., 212 Neb. 901, 327 N.W.2d 606 (1982); 
Mustion v. Ealy, 201 Neb. 139, 266 N.W.2d 730 (1978).  
Furthermore, this court will view the evidence in a light most 
favorable to the prevailing party, with all conflicts resolved in 
its favor. Middagh v. Stanal Sound Ltd., 222 Neb. 54, 382 
N.W.2d 303 (1986); White v. Medico Life Ins. Co., supra.  

It is the plaintiff's burden to establish the proximate cause of 
his injury. Schmidt v. Chimney Rock Irrigation Dist., 209 Neb.  
1, 305 N.W.2d 888 (1981). While circumstantial evidence may 
be used to prove causation, the evidence must be sufficient to 
fairly and reasonably justify the conclusion that the defendant's 
negligence was the proximate cause of the injury to the 
plaintiff. Mustion v. Ealy, supra. The plaintiff relies on
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Mustion and argues that he was not required to prove that no 
other possible cause of his damage existed, but to show by a 
preponderance of the evidence that the negligence of the 
defendant was the cause. The plaintiff contends that he met this 
burden by showing that his soybeans were damaged to some 
extent by vapor drift and that the yield on the 60-acre tract was 
less than the yield on his 102-acre tract.  

In effect, the plaintiff is contending that he was entitled to 
recover damages as a matter of law. There are several reasons 
why this contention cannot be sustained.  

The evidence as to proximate cause was in conflict. Although 
there was evidence that plaintiff's crops received vapor drift, 
there was also evidence that the weather in July 1983 was hot 
and dry and that the plaintiff was unable to irrigate his 60-acre 
tract properly. The defendant's expert witness testified that he 
found evidence of Banvel symptoms uniformly across the 
plaintiff's field but that the plants that were properly irrigated 
continued to grow and masked out the symptoms of Banvel 
found on those plants. This witness concluded that the Banvel 
symptoms were insufficient to cause a decrease of yield and that 
plaintiff's 102-acre tract yielded more because it was much 
more uniformly irrigated than the 60-acre tract. From this 
evidence the trial court could have found that the negligence of 
the defendant was not the proximate cause of any damage to the 
plaintiff.  

There were two possible, though independent, causes for the 
crop damage, both of which might have caused a part of the 
damage. The burden was on the plaintiff to prove that some or 
all of his damage was proximately caused by the defendant's 
negligent spraying. Partridge v. Younghein, 202 Neb. 756, 277 
N.W.2d 100 (1979). Where the injury is the result of two 
separate, independent causes, and the defendant is responsible 
for only one of the causes, the plaintiff must establish that the 
entire damage would have occurred from the cause for which 
the defendant is liable or establish the amount of damage 
directly caused by the defendant's negligence. See, Restatement 
(Second) of Torts § 433 A (1965); 25A C.J.S. Damages § 162(6) 
(1966); Goodhart v. Chicago, B. & Q. R. Co., 146 Neb. 290, 19 
N.W.2d 549 (1945). In this case there was no evidence as to what
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part of the reduced yield, if any, was due to Banvel if drought 
also reduced the yield. As the county court stated, any attempt 
to determine what damage was attributable to vapor drift 
would be conjectural and speculative.  

The record supports the finding of the county court as to 
proximate cause. The judgment of the district court is, 
therefore, affirmed.  

AFFIRMED.  

IN RE APPLICATIONS A-15995 AND A-16006 OF THE TWIN PLATTE 

NATURAL RESOURCES DISTRICT.  

TWIN PLATTE NATURAL RESOURCES DISTRICT, APPELLANT, V.  
STATE OF NEBRASKA, DEPARTMENT OF WATER RESOURCES, 

APPELLEE.  

390 N.W.2d 506 

Filed July 18, 1986. No. 85-473.  

1. Administrative Law: Appeal and Error. Our review of an agency's decision 
under the Administrative Procedures Act, Neb. Rev. Stat. §§ 84-901 et seq.  
(Reissue 1981), is de novo on the record.  

2. States. When a state enters into an interstate compact with another state and the 
compact is approved by Congress, the state surrenders a portion of its 
sovereignty and may not unilaterally legislate so as to place burdens on the 
compact in question.  

3. . The state is not prohibited from passing legislation regarding the same 
subject matter as a compact.  

4. Administrative Law. The director must be conceded, in the normal course of the 
discharge of his duties, the authority to prescribe an orderly procedure in the 
resolution of matters before him.  

Appeal from the Nebraska Department of Water Resources.  
Affirmed.  

Jess C. Nielsen of Nielsen & Birch, for appellant.  

Robert M. Spire, Attorney General, and LeRoy W. Sievers, 
for appellee.
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KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

WHITE, J.  
On September 23 and October 9, 1981, the Twin Platte 

Natural Resources District, a public body organized under the 
provisions of Neb. Rev. Stat. ch. 2, art. 32 (Reissue 1983), filed 
applications (hereinafter application) with the Department of 
Water Resources of the State of Nebraska for a permit to 
impound water from the Platte River at a point "southwesterly 
from the town of Ovid, Colorado." In the application, Twin 
Platte specifically referred to "Article VI, South Platte River 
Compact." The compact was executed in 1923 and generally 
provides for the allocation of the water of the South Platte 
between the States of Nebraska and Colorado. For the purpose 
of the compact, the river is described as consisting of an "upper 
section," generally reserved exclusively to uses of Colorado 
residents, and of a "lower section," subject to use by residents 
of both states. The compact further provides for the 
maintenance of a "stream gaging station" at Julesburg to 
measure the amount of water flowing into Nebraska.  

Article VI provides in pertinent part: 
It is the desire of Nebraska to permit its citizens to cause 

a canal to be constructed and operated for the diversion of 
water from the South Platte River within Colorado, for 
irrigation of lands in Nebraska; that said canal may 
commence on the South bank of said river at a point 
southwesterly from the town of Ovid, Colorado, and may 
run thence easterly through Colorado along or near the 
line of survey of the formerly proposed "Perkins County 
Canal" (sometimes known as the "South Divide Canal") 
and into Nebraska, and that said project shall be 
permitted to divert waters of the river as hereinafter 
provided. With respect to such proposed canal it is agreed: 
(1) Colorado consents that Nebraska and its citizens may 
hereafter construct, maintain, and operate such a canal 
and thereby may divert water from the South Platte River 
within Colorado for use in Nebraska, in the manner and at 
the time in this article provided, and grants to Nebraska
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and its citizens the right to acquire by purchase, 
prescription, or the exercise of eminent domain such rights 
of way, easements or lands as may be necessary for the 
construction, maintenance, and operation of said canal; 
subject, however, to the reservations and limitations and 
upon the conditions expressed in this Article which are 
and shall be limitations upon and reservations and 
conditions running with the rights and privileges hereby 
granted, and which shall be expressed in all permits issued 
by Nebraska with respect to said canal. (2) The net future 
flow of the Lower Section of the South Platte River, which 
may remain after supplying all present and future 
appropriations from the Upper Section, and after 
supplying all appropriations from the Lower Section 
perfected prior to the seventeenth day of December, 1921, 
and after supplying the additional future appropriations 
in the Lower Section for the benefit of which a prior and 
preferred use of Thirty-five thousand acre feet of water is 
reserved by subparagraph (a) of this article, may be 
diverted by said canal between the fifteenth day of 
October of any year and the first day of April of the next 
succeeding year subject to the following reservations, 
limitations and conditions: (a) . . . Colorado hereby 
reserves the prior, preferred and superior right to store, 
use and to have in storage in readiness for use on and after 
the first day of April in each year, an aggregate of 
thirty-five thousand acre feet of water .... (b) Subject at 
all times to the reservation made by subparagraph (a) and 
to the other provisions of this Article, said proposed canal 
shall be entitled to direct five hundred cubic feet of water 
per second time from the flow of the river in the Lower 
Section, as of priority of appropriation of date December 
17th, 1921,... of-any year and the first day of April of the 
next succeeding year upon the express condition that the 
right to so divert water is and shall be limited exclusively to 
said annual period and shall not constitute the basis for 
any claim to water necessary to supply all present and 
future appropriations in the Upper Section or present 
appropriations in the Lower Section and those hereafter
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to be made therein as provided in subparagraph (a). (3)...  
Any surplus waters of the river, which otherwise would 
flow past the Interstate Station during such period of any 
year after supplying all present and future diversions by 
Colorado, may be diverted by such a canal, subject to the 
other provisions .. .. (6) Nebraska shall have the right to 
regulate diversions of water by said canal for the purposes 
of protecting other diversions from the South Platte River 
within Nebraska and of avoiding violations of the 
provisions of Article IV; but Colorado reserves the right at 
all times to regulate and control the diversions by said 
canal to the extent necessary for the protection of all 
appropriations and diversions within Colorado or 
necessary to maintain the flow at the Interstate Station as 
provided by Article IV of this Compact.  

The reference to the "Perkins County Canal," not otherwise 
explained, is obviously to a proposed diversion plan that never 
took place.  

On April 26, 1982, the department wrote to the applicant, 
informing it that a hearing on the application "will likely not 
commence for some time," and advising the applicant: 

Before a hearing convenes, however, the department 
expects to receive evidence that NRD consultation with 
the Game and Parks Commission has taken place.  
Furthermore, the Twin Platte NRD must have determined 
that the project will not jeopardize the continued existence 
of endangered or threatened species or result in 
destruction or modification of their habitat.  

On March 11, 1983, the department again wrote to the 
applicant, stating: 

After reviewing our schedule for Platte River water 
right applications, it appears that we shall take up your 
project before the end of this year. Barring unforeseen 
circumstances, we shall take up the Perkins County Canal 
before the so-called Landmark project. To minimize time 
delays we are advising you now.  

As you know, our Supreme Court has ruled that under 
the provisions of the Non-game and Endangered Species 
Act all state agencies and political subdivisions must



223 NEBRASKA REPORTS

consult with the Game and Parks Commission in 
connection with projects such as yours. For reasons of 
efficiency, we shall expect your compliance with the 
statute and that directive prior to the start of the 
department's hearing.  

On September 21, 1984, the department again wrote to the 
applicant, stating the following: 

My March 11, 1983, letter requested that the Twin 
Platte NRD comply with the provisions of the Nongame 
and Endangered Species Act prior to our proceeding on 
your project applications. As proceedings on the 
Catherland and Enders' applications are nearing 
conclusion, action on your project draws nearer.  

By October 5, 1984, please provide me documentation 
that consultation has been completed or, in the 
alternative, an activity update and expected completion 
date for compliance with the Act.  

On October 2, 1984, the appellant responded to the requests 
of the department. In its letter appellant indicated that informal 
consultation with the Game and Parks Commission had started 
on April 15, 1983, and continued through October 1, 1984, the 
day previous to the date of the letter.  

In its letter appellant outlined various areas that it asserted 
must be studied before formal consultation with Game and 
Parks could begin. The list included: (1) Developing flow data; 
(2) Developing alternatives for operation; (3) Obtaining the 
results of flow studies, part of what is referred to throughout as 
the "Prairie Bend Study"; and (4) Determining the water right 
date of December 17, 1921.  

On February 4, 1985, the director issued an order directing 
the applicant to show cause on March 1, 1985, why its 
application should not be dismissed. The director assigned as 
the reasons for the proposed action: 

1. A-15995 and A-16006 are intended for a project not 
consistent with the features and components of the 
Perkins County Canal project as envisioned and intended 
by those who drafted and approved the South Platte River 
Compact, and is, therefore, in violation of said Compact.  
The Department has made this determination by
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reviewing records of the states of Nebraska and Colorado 
and the United States Congress, made a part of the record 
herein by an order dated January 31, 1985.  

2. The Twin Platte NRD has failed to comply with the 
Director's August 26, 1982, letter requesting that the Twin 
Platte NRD fulfill all of the requirements of the Nongame 
and Endangered Species Conservation Act.  

The order was the first indication by the director that the 
application was somehow different from that allowed by the 
compact and therefore prohibited.  

Appellant filed various pleadings with the department on 
essentially two separate points. The appellant contended, first, 
that the construction of the compact's limitations adopted by 
the director was incorrect and, second, that the provision of the 
compact insofar as it allows for withdrawal of water from the 
Platte River is not subject to the Nongame and Endangered 
Species Conservation Act, and in any event, the submission of 
the proposed application to the Game and Parks Commission 
should not be required until a determination of all other issues, 
especially the priority date (1921 or 1981). On March 7 the 
director dismissed the application, holding against the 
applicant on all issues.  

Pursuant to Neb. Rev. Stat. § 46-235 (Reissue 1984), the 
applicant moved for a hearing. The hearing was held on April 
15. On May 23, 1985, the director again dismissed the petition 
for failure to comply with the Nongame and Endangered 
Species Conservation Act, but did not reaffirm his previous 
holding that the application did not disclose a use consistent 
with the compact, merely noting that "[w]hether Applicant's 
project is the same, similar, or quite different from the one laid 
out in Exhibit 2 [the compact] still remains unknown." 

The applicant timely appeals. The errors assigned essentially 
give riseto two issues, i.e., whether the director was arbitrary or 
capricious in requiring, as a condition precedent to the 
consideration of the application, prior compliance with the 
Nongame and Endangered Species Conservation Act, and 
whether the provisions of that act apply to proposed 
withdrawal of compact water. Appeals from decisions of the 
department are authorized pursuant to Neb. Rev. Stat.
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§ 46-210 (Reissue 1984). The provisions of the Administrative 
Procedures Act are applicable to the department. Neb. Rev.  
Stat. §§ 84-901 et seq. (Reissue 1981); In re Water 
Appropriation Nos. 442A, 461, 462, and 485, 210 Neb. 161, 313 
N.W.2d 271 (1981). In Haeffner v. State, 220 Neb. 560, 371 
N.W.2d 658 (1985), we held that our review of an agency's 
decision under the Administrative Procedures Act is de novo on 
the record. Accordingly, we review the record under this 
standard.  

The questions of the merits of the applicant's proposed use as 
an article VI withdrawal and the priority date to be assigned 
were not decided by the director. We note that the State 
concedes that as to the merits, the dismissal is without 
prejudice.  

The compact generally provides that the water in the upper 
section of the South Platte River is reserved to the State of 
Colorado. Colorado may keep all water in the lower section of 
the South Platte except for certain exceptions not here involved 
(Western Irrigation and Lodgepole Creek), and except for the 
diversion authorized by article VI, which is limited to winter 
months and to a prior storage right of Colorado of 35,000 
acre-feet. The compact allows withdrawal of article VI water in 
Colorado, along the line of the proposed Perkins County 
Canal, such water to be used for purposes of irrigation without 
any specific area being mentioned.  

When a state enters into an interstate compact with another 
state and the compact is approved by Congress, the state 
surrenders a portion of its sovereignty and may not unilaterally 
legislate so as to place burdens on the compact in question. Del.  
River and Bay Auth. vs. Carello, et al., 43 Del. Ch. 213, 222 
A.2d 794 (1966). See, also, Nardi v. Delaware River Port 
Authority, 88 Pa. Commw. 558, 490 A.2d 949 (1985); Kansas 
City Area Transp. Auth. v. State of Mo., 640 F.2d 173 (8th Cir.  
1981). Congressional consent of an interstate compact 
transforms the compact into a law of the United States to which 
no court may order relief inconsistent with its express terms.  
Texas v. New Mexico, 462 U.S. 554, 103 S. Ct. 2558, 77 L. Ed.  
2d 1 (1983). Additionally, a compact is not only a law but also 
constitutes a contract between the contracting parties. C. T
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Hellmuth v. Washington Metro. Area Trans., 414 F Supp. 408 
(D. Md. 1976).  

On the other hand, the state is not prohibited from passing 
legislation regarding the same subject matter as a compact.  
Henderson v. Delaware River, etc., Comm., 362 Pa. 475, 488, 
66 A.2d 843, 849-50 (1949), held that " [i]t is within the 
competency of a State, which is a party to a compact with 
another State, to legislate in respect of matters covered by the 
compact so long as such legislative action is in approbation and 
not in reprobation of the compact." 

We note that the Nongame and Endangered Species 
Conservation Act (Neb. Rev. Stat. §§ 37-430 to 37-438 (Reissue 
1984)) is not facially abhorrent to article VI of the compact. The 
act does not by its terms prohibit the activity proposed by the 
applicant. Whether, in fact, the act would prohibit the proposed 
withdrawal and thereby frustrate the compact and the legal 
effect of such frustration is not before us. We are also conscious 
that: 

The Act imposes two obligations on all state 
departments and agencies. One is that all state 
departments and agencies must, after consulting with 
Game and Parks, carry out programs for the conservation 
of endangered species, and the second is that all state 
departments and agencies must not take any action that 
will result in jeopardizing the continued existence of 
endangered or threatened species or result in the 
destruction or modification of a habitat of such species.  
§ 37-435(3).  

(Emphasis in original.) Little Blue N.R.D. v. Lower Platte 
NorthN.R.D., 21ONeb. 862, 866, 317N.W2d726, 730(1982).  

Having concluded that the compliance with the Nongame 
and Endangered Species Conservation Act does not facially 
conflict with the compact, did the director act arbitrarily in 
requiring the applicant to first consult with the Game and Parks 
Commission before passing on the application? 

In urging that the director did so act, the applicant points out 
that absent a determination that applicant was eligible for the 
compact priority date (1921), any permit would be useless as it 
is generally conceded that priorities subsequent to 1921 have
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exhausted the Platte River. Applicant asserts that the research 
necessary for compliance with the Nongame and Endangered 
Species Conservation Act would exceed $200,000, and such 
expenditure would be wasteful and unnecessary if it were not 
ultimately allowed the earlier priority date. In response, the 
director points out that the request to bifurcate the hearing was 
not presented until the order to show cause was entered 31/2 
years after the application was first filed.  

The director must be conceded, in the normal course of the 
discharge of his duties, the authority to prescribe an orderly 
procedure in the resolution of matters before him. See Basin 
Elec. Power Co-op v. Little Blue N.R.D., 219 Neb. 372, 363 
N.W.2d 500 (1985). Although not argued, the cost to the State 
of a hearing on the application, including notices to persons 
who could be affected by the grant of the application, that 
depending on the Game and Parks Commission's 
determination, is a factor that could legitimately be considered 
by the director.  

Courts are loathe to interfere in the internal affairs of 
agencies and to specify the order in which their statutory duties 
should be discharged, and no sufficient reason is presented here 
to dictate a different result. In addition, we have previously said 
that agencies have the authority to dismiss matters which are 
not diligently prosecuted. Schaeffer v. Hunter, 200 Neb. 221, 
263 N.W.2d 102 (1978).  

The order dismissing the application is affirmed.  
AFFIRMED.  

GREGORY H. PORTER, APPELLANT, v HOLLY JENSEN, DIRECTOR, 
DEPARTMENT OF MOTOR VEHICLES, STATE OF NEBRASKA, 

APPELLEE.  

390 N.W.2d 511 

Filed July 18, 1986. No. 85-537.  

1. Motions to Dismiss. In sustaining a motion to dismiss, the trial court resolves the 
controversy as a matter of law, an action which can be taken only when the
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evidence is such that reasonable minds can draw but one conclusion.  
2. Motions to Dismiss: Evidence. The party against whom a motion to dismiss is 

directed is entitled to have every controverted fact resolved in his or her favor 
and to have the benefit of every inference which can reasonably be drawn from 
the evidence; if there is any evidence or inference which can be drawn in favor of 
the party against whom the motion is made, the case may not be decided as a 
matter of law.  

3. Implied Consent: Motions to Dismiss: Appeal and Error. In an appeal from a 
license suspension under the implied consent statutes wherein the appeal has 
been dismissed upon the State's motion at the close of the licensee's evidence, the 
relevant inquiry is whether the licensee's evidence leads to no inference but that 
the officer requiring the test had reasonable grounds to believe that the licensee 
had been driving or had been in actual physical control of a motor vehicle while 
under the influence of alcohol.  

4. Implied Consent: Drunk Driving. The long-range objective of the implied 
consent statutes is to reduce the carnage caused by drunk drivers.  

5. Statutes: Constitutional Law. All that is required, when not dealing with a 
fundamental right or suspect class, is that there be a rational relationship 
between a legitimate state interest and the statutory means selected by the 
Legislature to accomplish that purpose.  

6. Licenses and Permits: Motor Vehicles: Constitutional Law. Driving is not a 
fundamental right, and drunk drivers are not a suspect class for the purpose of 
legislative classification.  

7. Implied Consent: Statutes: Equal Protection: Constitutional Law. Treating 
occupational drivers the same as pleasure drivers under the implied consent 
statutes does not violate the equal protection clause found in the 14th 
amendment to the U.S. Constitution.  

Appeal from the District Court for Hall County: JOSEPH D.  
MARTIN, Judge. Affirmed.  

Mary Morgan Cote of Cunningham, Blackburn, 
VonSeggern, Livingston & Francis, for appellant.  

Robert M. Spire, Attorney General, and Jill Gradwohl, for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

and SHANAHAN, JJ., and CHEUVRONT, D.J.  

CAPORALE, J.  
Gregory H. Porter appeals the district court's dismissal of his 

appeal from the order of the director of the Department of 
Motor Vehicles, Holly Jensen, which, pursuant to the implied 
consent statutes, suspended his operator's license for 1 year as 
the result of his failure to submit to a breath test. Porter's

PORTER v. JENSEN 439



223 NEBRASKA REPORTS

operative assignments of error are that (1) there is insufficient 
evidence to support the suspension, in that the evidence fails to 
establish that the officer requiring him to submit to the breath 
alcohol test had reasonable grounds to believe he was operating 
or was in actual physical control of a motor vehicle on a public 
highway while under the influence of alcohol, and (2) the 
relevant statutes deprive him of equal protection and due 
process in violation of the 14th amendment to the U.S.  
Constitution and article I, §§ I and 3, of the Nebraska 
Constitution. We affirm.  

Porter adduced evidence that at approximately 11:45 p.m.  
on April 20, 1984, Officer Patrick Hines of the Grand Island 
Police Department was directed to a vehicle which was 
apparently high centered on railroad tracks crossing a public 
road. Upon arriving at the scene, Hines observed Porter 
standing in front of a vehicle and apparently looking for 
something. Upon inquiry, Porter replied that he was looking 
for the keys to the vehicle. Hines and Porter then unsuccessfully 
attempted to push the vehicle. While in this process, Hines 
noticed that Porter emitted a strong odor of alcohol, slurred his 
speech, and swayed when he walked. Hines suspected Porter 
was intoxicated and asked him to perform some field sobriety 
tests, which Porter failed. Porter also admitted that he had 
been drinking.  

Hines then placed Porter under arrest and drove him to the 
police station for a breath test. While Porter seemed to have no 
difficulty breathing, he did not produce an adequate breath 
sample. As a consequence, Hines, pursuant to the provisions of 
Neb. Rev. Stat. § 39-669.15 (Reissue 1984), reported to the 
director that Porter had refused to submit to a breath test.  

Hines admitted that he never saw Porter driving the vehicle 
and that he never asked Porter how long he had been at the 
scene, whether he had left the scene, or whether he was the only 
person at the scene, even though he was the only person Hines 
saw. However, Hines did inquire as to whether Porter or 
anyone else had gotten hurt when Porter drove into a large hole 
or ditch in the area. Porter replied that no one had gotten hurt.  
Porter further stated that if he found the keys, he would park 
the vehicle and walk home.

440



PORTER v. JENSEN 441 

Cite as 223 Neb. 438 

Following adduction of the foregoing evidence, Porter 
rested, and the director successfully moved for a dismissal of 
the appeal.  

Neb. Rev. Stat. § 60-420 (Reissue 1984) provides that in 
appeals from the director's decision to revoke an operator's 
license, the "district court shall hear the appeal as in equity 
without a jury and determine anew all questions raised before 
the director." Normally, the trial court's findings in a revocation 
case under the implied consent statutes are reviewed de novo on 
the record by this court. Jensen v. Jensen, 222 Neb. 23, 382 
N.W.2d 9 (1986). However, in this case the district court, at the 
close of Porter's evidence, granted the State's motion to dismiss 
the appeal to that court.  

In sustaining a motion to dismiss, the court resolves the 
controversy as a matter of law, an action which can be taken 
only when the evidence is such that reasonable minds can draw 
but one conclusion. Further, the party against whom the 
motion to dismiss is directed is entitled to have every 
controverted fact resolved in his or her favor and to have the 
benefit of every inference which can reasonably be drawn from 
the evidence; if there is any evidence or inference which can be 
drawn in favor of the party against whom the motion is made, 
the case may not be decided as a matter of law. In re Estate of 
Price, ante p. 12, 388 N.W.2d 72 (1986); Poppe v. Petersen, 
221 Neb. 877, 381 N.W.2d 534 (1986).  

Thus, in the posture of the case the district court's judgment 
of dismissal can be affirmed only if the evidence presents no 
question of fact.  

The standard by which to judge whether a question of fact is 
presented is set forth in Neb. Rev. Stat. § 39-669.08(2) (Reissue 
1984), which provides: 

Any law enforcement officer . . . may require any 
person arrested for any offense arising out of acts alleged 
to have been committed while the person was driving or 
was in actual physical control of a motor vehicle while 
under the influence of alcoholic liquor to submit to a 
chemical test of his or her blood, breath, or urine for the 
purpose of determining the alcoholic content of his or her 
body fluid, when the officer has reasonable grounds to
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believe that such person was driving or was in the actual 
physical control of a motor vehicle upon a public highway 
in this state while under the influence of alcoholic liquor.  

(Emphasis supplied.) 
The relevant inquiry, then, is whether Porter's evidence led to 

no inference other than that Hines had reasonable grounds to 
believe Porter had been driving or had been in actual physical 
control of a motor vehicle while under the influence of alcohol.  
Emmons v. Jensen, 221 Neb. 444, 378 N.W2d 147 (1985).  

In Emmons an officer called to the scene of a single-vehicle 
personal property accident observed a gouge mark in the 
pavement, which he was able to follow over a distance of 
several blocks to the parking lot of a bar. There the gouge mark 
led to the right front wheel of a vehicle. It appeared that the 
gouge mark the officer had followed was caused by the exposed 
right front wheel rim of that vehicle scraping the pavement as it 
traveled. Through the license plate number, the officer then 
determined the registered owner of the vehicle. Some 
bystanders in the lot informed the officer that a woman had 
been driving the vehicle and that she had entered the bar. The 
officer and one of the bystanders then entered the bar, and the 
bystander pointed out the woman he had seen leaving the 
vehicle. A man leaving the bar also pointed her out and told the 
officer that she had just come into the bar, claiming her vehicle 
was on fire. The woman, who ultimately admitted to being the 
owner of the damaged vehicle found in the lot, produced a 
strong alcohol odor, had dilated pupils, slurred her speech, and 
demonstrated difficulty in walking. We held that the arresting 
officer had reasonable grounds to believe the woman had either 
driven the vehicle which left the gouge marks or had been in 
actual physical control of it while under the influence of 
alcohol.  

The evidence in this case is no less probative of the issue than 
that in Emmons. Accordingly, in the absence of any other 
evidence, Porter's statements that no one was injured when he 
hit the hole and that if he found the keys, he would park the 
vehicle and walk home establish as a matter of law that Hines 
had reasonable grounds to believe that Porter had been driving 
or had been in actual physical control of the vehicle which
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Hines discovered at the scene. Porter's failure to successfully 
perform the field sobriety tests, his admission that he had been 
drinking, his slurred speech, and his inability to walk normally, 
together with the odor he emitted, were sufficient as a matter of 
law to provide Hines with reasonable grounds to believe that 
Porter was under the influence of alcohol when he was either 
operating the vehicle or had been in actual physical control over 
it.  

There is no merit to Porter's first assignment of error.  
Porter next contends that by not distinguishing between 

types of drivers, the implied consent law harms occupational 
drivers more than those who drive solely for pleasure and 
therefore violates the equal protection clauses of the 14th 
amendment to the U.S. Constitution and article I, § 1, of the 
Nebraska Constitution. He also claims that the law violates the 
due process clauses of the 14th amendment to the U.S.  
Constitution and article I, § 3, of the Nebraska Constitution.  

The cited sections of article I of the Nebraska Constitution 
provide: 

Section 1. . . . All persons are by nature free and 
independent, and have certain inherent and inalienable 
rights; among these are life, liberty and the pursuit of 
happiness. To secure these rights, and the protection of 
property, governments are instituted among people, 
deriving their just powers from the consent of the 
governed.  

Sec. 3.... No person shall be deprived of life, liberty, or 
property, without due process of law.  

The 14th amendment to the U.S. Constitution prohibits a 
state from, among other things, denying any person equal 
protection of the laws and from depriving any person of 
property without due process of law.  

Article I, § 1, of the Nebraska Constitution does not concern 
itself with equal protection of the laws. It is article III, § 18, 
which deals with disparate treatment by concerning itself with 
special legislation. See Farm Bureau Life Ins. Co. v. Luebbe, 
218 Neb. 694, 358 N.W.2d 754 (1984). However, since this 
section of the Nebraska Constitution is neither cited nor 
argued, and since Porter makes no separate due process
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argument, we concern ourselves only with the equal protection 
clause of the 14th amendment to the U.S. Constitution.  

It is true that the current version of Neb. Rev. Stat.  
§ 39-669.34 (Reissue 1984) does not provide for the issuance of 
occupational driving permits to implied consent violators, 
whereas the earlier version did provide for such permits.  
§ 39-669.34 (Reissue 1978). That change, however, does not 
render the present statute violative of the equal protection 
clause in question.  

As noted in past cases, the long-range objective of the 
implied consent statutes is to reduce the carnage caused by 
intoxicated drivers by getting them off the roads. Hoyle v.  
Peterson, 216 Neb. 253, 343 N.W.2d 730 (1984); Ziemba v.  
Johns, 183 Neb. 644, 163 N.W2d 780 (1968).  

We have previously determined that driving is not a 
fundamental right and that drunk drivers are not a suspect class 
for purposes of legislative classification. Consequently, it is not 
necessary that the end the Legislature seeks to effectuate with 
respect to drunk drivers be a compelling state interest and that 
the means employed to accomplish that end be such that no less 
restrictive alternative exists. All that is required is that there be a 
rational relationship between a legitimate state interest and the 
statutory means selected by the Legislature to accomplish that 
purpose. State v. Michalski, 221 Neb. 380, 377 N.W.2d 510 
(1985).  

There can be no argument but that getting drunk drivers off 
the roads is a legitimate state purpose. See State v. Michalski, 
supra. Neither can there be any quarrel with the proposition 
that there is a rational relationship between testing those who 
present reasonable grounds for the belief that they were 
intoxicated when driving or in actual physical control of a 
motor vehicle and getting drunk drivers off the roads. A drunk 
occupational driver presents no less risk to others than does a 
drunk pleasure driver. Thus, the Legislature is not compelled to 
treat one of those two groups of drivers differently than the 
other.  

Other jurisdictions which have considered the question have 
rejected Porter's argument. Gableman v. Hjelle, 224 N.W2d 
379 (N.D. 1974), held that the equal protection clause of
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neither its state nor the federal Constitution was violated by a 
statute permitting issuance of a temporary, restricted operator's 
license to certain persons convicted of driving while under the 
influence and leaving the scene of an accident but not 
permitting such an issuance for implied consent violations. The 
court reasoned that, the revocation being mandatory, all who 
refuse to submit to a chemical test are treated in the same 
manner.  

Winter v. Mayberry, 533 P2d 968 (Okla. 1975), likewise 
holds the disparate treatment presents no equal protection 
problem, since the driving under the influence statute, under 
which the appellant's license had been suspended, treated all 
drivers equally. The court rejected appellant's argument that the 
statute prevented him from earning a living, since he was a 
truckdriver with no other skills.  

In Murphy v. Department of Motor Vehicles, 86 Cal. App.  
3d 119, 150 Cal. Rptr. 20 (1978), the court held that the 
mandatory suspension provisions of the implied consent law 
did not violate equal protection even though its application in 
some cases resulted only in deprivation of the right to pleasure 
driving, while in other cases it deprived the motorist of the right 
to employment. The court noted that the occupational driver, 
since he or she spends more time on the road, poses an even 
greater threat to safety than does the pleasure driver. In accord 
is Pepin v. Department of Motor Vehicles, 275 Cal. App. 2d 9, 
79 Cal. Rptr. 657 (1969).  

The court in Heer v. Dept. of Motor Vehicles, 252 Or. 455, 
450 P.2d 533 (1969), also found no equal protection violation, 
since the implied consent law treated all licensed drivers alike.  

We find no merit in Porter's contention that his right to equal 
protection of the laws under the 14th amendment to the U.S.  
Constitution has been violated.  

Neither of Porter's assignments of error having merit, the 
judgment of the district court is affirmed.  

AFFIRMED.
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CHARLES W. SMITH, APPELLANT, V. CITY OF OMAHA, A MUNICIPAL 

CORPORATION, APPELLEE.  

390 N.W.2d 516 

Filed July 18, 1986. No: 85-662.  

Workers' Compensation: Appeal and Error. Findings of fact by the Workers' 
Compensation Court on rehearing have the same force and effect as a jury 
verdict in a civil case and will not be set aside unless clearly wrong.  

Appeal from the Nebraska Workers' Compensation Court.  
Affirmed.  

John W. McClellan, Jr., and Dan R. McTaggart of 
McClellan Law Offices, for appellant.  

Herbert M. Fitle, Omaha City Attorney, and George S.  
Selders, Jr., for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

BOSLAUGH, J.  
This is an appeal in a proceeding under the Workers' 

Compensation Act. The plaintiff, Charles W. Smith, alleged 
that he was injured on May 11, 1983, while employed as a 
laborer in the street department by the City of Omaha, 
Nebraska. The plaintiff further alleged that he was injured on 
August 24, 1984, while employed as a dispatcher by the city.  

After a hearing before one judge of the Workers' 
Compensation Court, the petition was dismissed. The court 
found that there was no medical evidence to show a causal 
connection between the plaintiff's alleged disability 
commencing August 28, 1984, and the alleged accidents of May 
11, 1983, and August 24, 1984. The court further found that the 
evidence seemed to indicate that the plaintiff had suffered back 
problems since he fell off of a truck in 1971 and that the 
plaintiff was receiving $59.20 per week as compensation for 
temporary loss of earnings benefits as a result of an accident 
and injury to his back on December 27, 1982.  

Upon rehearing, the petition was again dismissed, one judge 
dissenting. The court found there was a lack of adequate 
medical evidence to explain the cause of the plaintiff's present
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disability.  
The alleged accident of August 24, 1984, occurred when the 

plaintiff was returning to his desk from the bathroom. The 
plaintiff testified that "when I went to return from the 
bathroom, my legs give out on me and I had a fall." 

There was evidence that the plaintiff had been employed by 
the city since August 1, 1965. On December 15, 1971, he fell 
from the rear of a dump truck, injuring his back. On December 
27, 1982, while on an errand for the city, the defendant slipped 
on an icy sidewalk and allegedly aggravated the previous back 
injury. From December 28, 1982, through February 21, 1983, 
the plaintiff was paid compensation for temporary total 
disability. From and after April 6, 1984, the defendant has been 
paid compensation for a 10-percent permanent partial 
disability.  

A physician, Dr. Bohdan J. Koszewski, testified by 
deposition that he examined the plaintiff on August 28, 1984, 
and concluded that he was suffering from lumbosacral strain, 
with neuritis, right leg, and a herniated disk at the level of the 
lumbar disk four. Dr. Koszewski did not state what caused the 
herniated disk, and a myelogram performed on October 12, 
1983, revealed no disk herniation. Although the plaintiff had 
been hospitalized from September 4 through September 7, 
1984, a myelogram and a CAT scan were not done because of 
the plaintiff's fear and claustrophobia.  

In January 1985, at the request of the plaintiff, Dr.  
Koszewski released the plaintiff to return to work.  

Dr. Koszewski last saw the plaintiff on May 13, 1985. In his 
opinion the plaintiff is "completely disabled" at the present 
time and his condition will not improve without surgical 
correction such as spinal fusion. With regard to causation, Dr.  
Koszewski testified that he thought the plaintiff had been 
injured in 1971 and that the "minor accident" in 1984 only 
aggravated the original injury. He thinks the plaintiff has a 
herniated disk, a pinched nerve which gives him diminished 
feeling in his leg, "and that can give easily out." 

The plaintiff was examined by Dr. Jeffrey C. Brittan on 
November 19, 1984. Dr. Brittan's report, which was received in 
evidence, diagnosed the plaintiff's condition as chronic low
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back pain, most likely secondary to back strain. Dr. Brittan was 
of the opinion that the plaintiff could return to his work as a 
dispatcher.  

Dr. Edmund B. Weis, Jr., examined the plaintiff on 
December 24, 1984. His report, which was received in evidence, 
stated that it was his impression that there was "essentially 
nothing wrong" with the plaintiff, because his physical 
examination was within normal limits. The plaintiff was found 
to have normal station and gait, negative straight leg raising 
signs, normal ankle reflexes, and normal motor and sensory 
function in the lower extremities. The plaintiff appeared to 
have some tenderness along the sciatic nerve. According to Dr.  
Weis, the plaintiff's past medical records seem to establish that 
he has "a degenerative joint disease in his spine and not much 
else." It was the conclusion of Dr. Weis, based on his evaluation 
of the plaintiff's personality and physical examination, that the 
plaintiff was, in all likelihood, suffering from a personality 
disorder. Dr. Weis stated that he did not have any basis for 
assigning a disability to the plaintiff which would prevent him 
from carrying out physical activity associated with his age and 
education.  

The most that can be said about the medical evidence in this 
case is that it is in conflict. There is nothing in the record which 
compels a finding that the plaintiff is entitled to compensation 
in addition to that which he is receiving for his 10 percent 
permanent partial disability.  

Findings of fact by the Workers' Compensation Court on 
rehearing have the same force and effect as a jury verdict in a 
civil case and will not be set aside unless clearly wrong. Evans v.  
American Community Stores, 222 Neb. 538, 385 N.W.2d 91 
(1986). The record in this case supports the findings of the 
compensation court.  

The judgment is affirmed.  
AFFIRMED.
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FRED G. HOLLINGER, APPELLANT, V. CONSOLIDATED MOTOR 

FREIGHT, APPELLEE.  

390 N.W.2d 518 

Filed July 18, 1986. No. 85-709.  

1. Workers' Compensation. Where an employee has suffered a schedule injury and 
from that injury some unusual or extraordinary condition develops which 
affects some member or the body itself, an increased award is proper and should 

be made to cover such additional disability.  
2. . Whether or not other members or the body as a whole is affected by 

some unusual and extraordinary condition is a question of fact.  
3. Workers' Compensation: Appeal and Error. The findings of the compensation 

court have the same force and effect as a jury verdict in a civil case, and such 

findings will not be set aside unless clearly wrong.  
4. Workers' Compensation: Evidence: Appeal and Error. In testing the sufficiency 

of the evidence to support the findings of fact made by the Nebraska Workers' 
Compensation Court after rehearing, the evidence must be considered in the 
light most favorable to the successful party.  

5. Workers' Compensation: Appeal and Error. This court will not substitute its 

judgment for that of the compensation court where the record presents nothing 
more than conflicting medical testimony.  

Appeal from the Nebraska Workers' Compensation Court.  
Affirmed.  

J. Michael Moriarty, for appellant.  

Harry R. Henatsch of Katskee & Henatsch, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

GRANT, J.  
This action was brought by appellant, Fred G. Hollinger, to 

recover workers' compensation benefits from the appellee, 
Consolidated Motor Freight (hereafter CMF). Hollinger was 
injured while working for CMF on March 11, 1983, and filed a 
petition with the Nebraska Workers' Compensation Court on 
January 14, 1985. An award was entered in Hollinger's favor on 
May 6, 1985. This award determined that Hollinger was 
temporarily totally disabled from the date of the injury to 
September 6, 1984, and thereafter Hollinger had suffered an 
80-percent permanent loss of use of the great toe of his left foot.  
Hollinger then sought rehearing of the order of the single judge
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before a three-judge panel of the compensation court. The 
three-judge panel affirmed. Hollinger has since timely appealed 
to this court. We affirm.  

Evidence adduced before the panel on rehearing showed the 
following. Hollinger was injured on March 11, 1983, while in 
the course and scope of his employment with CMF at CMF's 
truck terminal in Omaha, Nebraska. Hollinger testified that on 
that date a box, 80 to 85 pounds in weight, fell off a pallet onto 
his left foot. The pallet had been hoisted 4 or 5 feet in the air by 
a forklift which was loading the pallet onto a truck. Hollinger 
was employed by CMF as a foreman, truckdriver, and 
dockworker. Hollinger also testified he had been with CMF for 
17 years and that prior to his employment with CMF, he had 
been employed primarily as a truckdriver for 23 years.  

As a result of the box's falling on his foot, Hollinger suffered 
a crush injury to the left great toe. The injury was diagnosed as 
a comminuted interarticular fracture of the interphalangeal 
joint of the left great toe and an avulsion fracture from the 
middle phalanx of the second toe. Hollinger was initially 
treated in the emergency room at Methodist Hospital in 
Omaha. X rays were taken, which revealed a fractured toe. The 
treatment recommended to Hollinger at that time was to take 
Tylenol, rest the foot, and apply icepacks.  

Three days later, Hollinger was seen by his personal 
physician, Dr. James Horrocks, who later referred him to Dr.  
William McAvoy, a podiatrist. Dr. McAvoy treated Hollinger 
by casting his foot two or three times over a 3- to 4-month 
period. The pain still persisted, and on September 29, 1983, Dr.  
McAvoy did exploratory surgery of the interphalangeal joint of 
the left great toe, and fusion. Fusion was accomplished by 
surgically removing osteophytes in the left great toe and 
performing a peg-in-hole arthrodesis of the interphalangeal 
joint, with K-wire fixation. Dr. McAvoy released Hollinger to 
return to work in mid-March 1984.  

At that time Hollinger was still suffering pain in his foot. He 
then saw Dr. Timothy Fitzgibbons, an orthopedic surgeon, on 
March 15, 1984. Dr. Fitzgibbons started Hollinger on physical 
therapy, to try to alleviate some of the symptoms that he had 
and to desensitize his foot. Hollinger was also started on
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anti-inflammatory medication. Hollinger saw Dr. Fitzgibbons 
again, I month later on April 17, 1984. At this time Dr.  
Fitzgibbons noted that Hollinger should still be considered 
totally disabled. In general, Dr. Fitzgibbons felt that Hollinger's 
major problem was that of sympathetic type dystrophy.  

Dr. Fitzgibbons eventually released Hollinger to return to 
work. Hollinger returned to work in November 1984, but he 
was not able to perform the duties of his job, and his return 
lasted only 10 days. From March of 1983 to November of 1984, 
Hollinger did not work but instead stayed at home.  

Hollinger testified that in September or October of 1984 he 
began to experience back pain. He testified the pain covers the 
entire spine, radiating from the small of the back all the way up 
to the neck. Hollinger was examined by Dr. Fitzgibbons on 
March 14, 1985, and x rays revealed that Hollinger's spine 
showed degeneration in both the cervical and lumbar areas, 
with spondylosis. Hollinger continued to have pain in his back 
area at the time of trial.  

It was Dr. Fitzgibbons' opinion that the injury to Hollinger's 
toe also caused his back pain. Dr. Fitzgibbons noted that prior 
to his injury to the toe, Hollinger had not experienced any back 
or neck pain. Dr. Fitzgibbons testified by way of deposition that 
the toe injury caused Hollinger to alter his normal walking gait.  
Dr. Fitzgibbons testified that a person with a toe problem has 
"to walk with somewhat externally rotated leg" and thus rotate 
the leg in a different way, which would put excess stress on the 
back. Dr. Fitzgibbons testified that this excess stress on the back 
led to Hollinger's back and neck pain.  

The record also shows that prior to his accident of March 11, 
1983, Hollinger had degenerative arthritis. The symptoms to 
this condition were asymptomatic prior to the accident. Dr.  
Fitzgibbons testified that the toe injury "lighted them 
[symptoms] up." Hollinger had received caudal blocks for the 
pain. Dr. Fitzgibbons considered Hollinger totally disabled.  

Dr. Gerald Paul, an orthopedic surgeon, examined Hollinger 
in August and October of 1984, and on June 7, 1985. Dr. Paul 
concluded that there was no "correlation between his 
[Hollinger's] work related injury of March 11, 1983 and his 
present spinal complaints." It was also his opinion that
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Hollinger could return to his usual and customary occupation, 
provided that he wore a safety boot.  

At the time of trial Hollinger complained of pain in his back 
and neck, that he had difficulty walking, and that his toe 
swelled up. Hollinger testified that he was unable to work on a 
freight dock or drive a truck with a clutch. Hollinger has been 
compensated for the schedule injury to his toe. The only issue 
on appeal is whether Hollinger should receive additional 
workers' compensation benefits for the disability he alleges is 
caused to his spine as evidenced by the back and neck pain.  

Hollinger has assigned two errors. In his first assignment of 
error, Hollinger argues that "[t]he Court erred in making a 
finding of fact that there was 'no evidence' of an unusual and 
extraordinary result following the Plaintiff's injury." This court 
has previously held that where an employee has suffered a 
schedule injury and from that injury some unusual or 
extraordinary condition develops which affects some member 
or the body itself, an increased award is proper and should be 
made to cover such additional disability. Scamperino v. Federal 
Envelope Co., 205 Neb. 508, 288 N.W.2d 477 (1980); Runyan v.  
Lockwood Graders, Inc., 176 Neb. 676, 127. N.W.2d 186 
(1964). Whether or not other members or the body as a whole is 
affected by some unusual and extraordinary condition is a 
question of fact. Scamperino, supra; Runyan, supra. It is 
Hollinger's contention that the initial injury to his toe 
precipitated pain in his back and neck and thus resulted in an 
unusual and extraordinary condition. He contends he should be 
compensated for this disability. We do not agree.  

Our standard of review accords to the findings of the 
compensation court the same force and effect as a jury verdict 
in a civil case, and such findings will not be set aside unless 
clearly wrong. Wilson v. City ofNorth Platte, 221 Neb. 90, 375 
N.W.2d 134 (1985). Further, in Buck v. Iowa Beef Processors, 
Inc., 198 Neb. 125, 127-28, 251 N.W.2d 875, 877 (1977), we 
said: 

In testing the sufficiency of the evidence to support the 
findings of fact made by the Nebraska Workmen's 
Compensation Court after rehearing, the evidence must 
be considered in the light most favorable to the successful
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party. Every controverted fact must be resolved in his 
favor and he should have the benefit of every inference 
that can reasonably be drawn therefrom.  

In its order the three-judge panel found that "[iun the present 
case, there is no evidence of an unusual or extraordinary result 
following the injury." Dr. Fitzgibbons testified at length that he 
felt there was a causal connection between the initial injury and 
Hollinger's back and neck pain. It was Dr. Paul's opinion that 
there was no correlation between the two. This court will not 
substitute its judgment for that of the compensation court 
where the record presents nothing more than conflicting 
medical testimony. Gibson v. City of Lincoln, 221 Neb. 304, 
376 N.W2d 785 (1985). The record before us contains sufficient 
evidence to support the Nebraska Workers' Compensation 
Court finding that the injury and the back and neck pain are 
not causally related. The factual findings made in this case were 
not clearly wrong. Hollinger's first assignment of error is 
without merit.  

In his second assignment of error Hollinger argues that 
"[tihe Court erred in finding as a matter of law that Scamperino 
v. Federal Envelope Co., 205 Neb. 508, 288 N.W2d 477 (1980) 
was inapplicable." The three-judge panel found that 
Scamperino, supra, was factually inapplicable to this case. We 
agree. The three-judge panel stated: "We conclude that the 
plaintiff [Hollinger] has failed to sustain the burden of 
establishing that his spinal complaints resulted from the 
accident and injury of March 11, 1983." Our review of the 
record shows that the compensation court was not clearly 
wrong in its finding. An employee must show by competent 
medical testimony a causal connection between the alleged 
injury, the employment, and the disability. Caradori v. Frontier 
Airlines, 213 Neb. 513, 329 N.W2d 865 (1983). Since no causal 
connection was found, Hollinger is not entitled to workers' 
compensation benefits beyond those awarded to him.  
Scamperino is not applicable, and Hollinger's second 
assignment of error is also without merit.  

The order of the compensation court is affirmed.  
AFFIRMED.
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IN RE INTEREST OF RORY A. SIEBERT, A CHILD UNDER 18 YEARS OF 

AGE.  

STATE OF NEBRASKA, APPELLANT, v. RORY A. SIEBERT, APPELLEE.  

390 N.W.2d 522 

Filed July 18, 1986. No. 85-795.  

1. Criminal Law: Assault. Neb. Rev. Stat. § 28-310(l)(b) (Reissue 1985) renders 
unlawful a promise to do another person bodily harm which is made in such a 
manner as to intentionally cause a reasonable person in the position of the one 
threatened to suffer apprehension of being so harmed.  

2. Criminal Law: Constitutional Law: Assault. Neb. Rev. Stat. § 28-310(1)(b) 
(Reissue 1985) does not reach a substantial amount of constitutionally protected 
conduct and therefore is not overbroad.  

3. -: -: . Neb. Rev. Stat. § 28-310(l)(b) (Reissue 1985) is not 
impermissibly vague.  

4. Criminal Law: Statutes: Constitutional Law. The definition of a crime must be 
of sufficient definiteness as to provide ascertainable standards of guilt such as to 
inform those subject thereto of the conduct which will render them liable to 
punishment thereunder.  

5. Statutes: Standing. One whose actions are clearly proscribed by a statute which 
is not overbroad cannot complain of its vagueness as applied to the actions of 
others.  

Appeal from the Separate Juvenile Court of Lancaster 
County. Exception sustained and cause remanded for further 
proceedings.  

Michael G. Heavican, Lancaster County Attorney, and 
Leigh Ann R. DeVore, for appellant.  

Roger C. Lott, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

CAPORALE, J.  
The State instituted this proceeding to have Rory A. Siebert 

declared subject to the juvenile court's jurisdiction as a 
delinquent under the provisions of Neb. Rev. Stat. § 43-247(1) 
(Reissue 1984), alleging that Siebert was under 16 years of age 
and had committed "an infraction under the laws of this state." 
Specifically, the State claimed that Siebert had violated Neb.  
Rev. Stat. § 28-310(1)(b) (Reissue 1985), which provides that 
one commits a third degree assault if he "[t]hreatens another in
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a menacing manner." Siebert challenged the constitutionality of 
§ 28-3 10(1)(b), claiming it to be both overbroad and vague. The 
juvenile court ruled that the statute is unconstitutionally vague 
and dismissed the proceeding. The State took exception to the 
ruling and, pursuant to leave, has appealed under the 
provisions of Neb. Rev. Stat. § 29-2315.01 (Reissue 1985). We 
sustain the State's exception and remand the cause for further 
proceedings.  

The parties have stipulated that if the State's witness, Rod 
Dietrich, were to testify, he would say that Siebert and a 

companion came onto the grounds of a Lincoln school where 
Dietrich taught and that Siebert interfered with the play of 
other children. Dietrich therefore ordered Siebert and his 
companion to leave the playground. Dietrich then grabbed the 
companion's bicycle and again told the boys to leave.  
Thereupon, Siebert got off his bicycle, threatened to strike 
Dietrich with his fist, and simulated karatelike motions, saying 
he would hurt Dietrich if he did not leave Siebert and his 
companion alone.  

It was further stipulated that if Siebert were to testify, he 
would say that he had entered the playground with the 
permission of another teacher and "playfully chased a young 
person he knew." He and his companion were then ordered to 
come behind a backstop or leave, and after further discussion 
were ordered by Dietrich to depart. As the boys were 
protesting, Dietrich grabbed the companion's bicycle and 
ordered them to leave, but refused to let go of the bicycle.  
Dietrich then pushed the companion off his bicycle and 
continued to hold it, in spite of the fact that the boys said they 
would leave if Dietrich would return the bicycle. After more 
discussion Siebert got off his bicycle and simulated a karate 
kick, "intending only to convince Rod Dietrich to return the 
bicycle to [his companion] so they could leave the area." 

It is first necessary that we determine exactly what it is that 
§ 28-310(l)(b) proscribes. Thus, we need to establish the 
meaning of the words "assault," "threaten," and "menacing." 

"Assault" is understood in the criminal law to include the 
intentional doing of an act which places another person in 
reasonable apprehension of receiving bodily injury. See, State
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v. Packett, 206 Neb. 548, 294 N.W.2d 605 (1980); State v.  
Machmuller, 196 Neb. 734, 246 N.W.2d 69 (1976).  

To "threaten" is commonly understood to mean promising 
punishment, reprisal, or distress. Webster's Third New 
International Dictionary, Unabridged 2382 (1981).  

The meaning of "menacing" commonly includes the 
showing of an intention to do harm. Webster's Third New 
International Dictionary, Unabridged 1409 (1981).  

Thus, § 28-310(1)(b) renders unlawful a promise to do 
another person bodily harm which is made in such a manner as 
to intentionally cause a reasonable person in the position of the 
one threatened to suffer apprehension of being so harmed.  

In upholding a statute regulating the political activities of 
state employees, the U.S. Supreme Court, in Broadrick v.  
Oklahoma, 413 U.S. 601, 93 S. Ct. 2908, 37 L. Ed. 2d 830 
(1973), observed that where conduct and not merely speech is 
involved, the overbreadth of a statute must be judged in 
relation to its plainly legitimate sweep. In State v. Guy, 196 
Neb. 308, 242 N.W.2d 864 (1976), we held that refusing to heed 
the presiding officer, preventing the taking of a vote, and 
resisting the sergeant-at-arms, accompanied by a raised voice, 
violated an ordinance against purposely or knowingly 
disturbing or disrupting a lawful meeting. We recently held in 
State v. Groves, 219 Neb. 382, 363 N.W.2d 507 (1985), that 
"fighting words" are not protected by the free speech clause of 
the first amendment to the U.S. Constitution. Therefore, to 
suggest that the menacing conduct prohibited by § 28-310(1)(b) 
is protected by that amendment is untenable. Further, we 
conclude the guarantee that every "person may freely speak ...  
being responsible for the abuse of that liberty . . .," contained in 
article I, § 5, of this state's Constitution, does not provide any 
greater protection in this regard than does the first amendment 
to the U.S. Constitution.  

Since § 28-310(1)(b) is not overbroad, for it does not reach a 
substantial amount of constitutionally protected conduct, the 
question which remains is whether § 28-310(l)(b) is 
impermissibly vague. State v. Sinica, 220 Neb. 792, 372 N.W.2d 
445 (1985).  

In arguing that the statute is so vague, Siebert reminds us that
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we recently, in State v. Hamilton, 215 Neb. 694, 340 N.W.2d 397 

(1983), declared Neb. Rev. Stat. § 28-311(1)(a) (Reissue 1985) 
to be such. That statute provided that threatening to commit 

any crime "likely to result in death or serious physical injury to 

another person or likely to result in substantial property 

damage to another person" constituted a punishable terroristic 

threat. The underlying rationale of Hamilton is that the statute 

left uncertain both what constituted a threat and what 

constituted the likely result required. Accordingly, 
§ 28-311 (1)(a) violated the rule that the language of a criminal 

statute may not be so vague as to leave to conjecture the 

dividing line between that which is lawful and that which is 

unlawful. Stated another way, Hamilton holds that the 

definition of a crime must be of sufficient definiteness as to 

provide ascertainable standards of guilt such as to inform those 

subject thereto of the conduct which will render them liable to 

punishment thereunder.  
Siebert's conduct, by his own version of the facts, falls 

squarely within the prohibition of § 28-310(1)(b). The 

simulated karate kick directed toward Dietrich was conduct 

such as to place a reasonable person in Dietrich's position in 

apprehension of being bodily harmed. Siebert's statement that 

it was his intention to convince Dietrich to return the bicycle 

fulfills the requirement that the threat be made with the 

intention that a reasonable person in Dietrich's position be 

placed in apprehension of bodily harm.  
Since Siebert's conduct comes within the prohibition of 

§ 28-310(l)(b), and since the statute is not overbroad, we need 

not speculate as to whether the act might be vague in the context 

of someone else's conduct. That is so, for one whose actions are 

clearly proscribed by a statute which does not reach a 

substantial amount of constitutionally protected conduct 

cannot complain of its vagueness as applied to the actions of 

others. State v. Sinica, supra.  
The State's exception is sustained and the cause remanded for 

further proceedings.  
EXCEPTION SUSTAINED AND CAUSE REMANDED 

FOR FURTHER PROCEEDINGS.
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KRIVOSHA, C.J., dissenting.  
I must respectfully dissent from the majority in this case. I do 

so on several grounds.  
For reasons more specifically set out in my dissent in State v.  

Groves, 219 Neb. 382, 363 N.W.2d 507 (1985), I believe that we 
are obligated to consider the argument that the statute is vague 
without regard to whether this particular appellee clearly falls 
within the language of the statute. For a further discussion of 
the matter, see Note, State v. Groves: The Disorderly Conduct 
of Overbreadth Analysis in Nebraska, 65 Neb. L. Rev. 584 
(1986).  

I further believe that the majority is in error in concluding 
that the statute in question is not overbroad. In order for the 
majority to reach its conclusion, it necessarily had to define a 
term within the statute and, in effect, add words which simply 
are not there. Such action is clearly contrary to the rules 
presently in effect in this jurisdiction. In State v. Beyer, 218 
Neb. 33, 37, 352 N.W.2d 168, 171 (1984), we noted: " 'It is a 
fundamental principle of statutory construction that a penal 
statute is to be strictly construed.' " Furthermore, we have 
many times said: "A court cannot, under the guise of its powers 
of construction, rewrite a statute, supply omissions, or make 
other changes and this is particularly true where it appears . . .  
that the matter was intentionally omitted." Bessey v. Board of 
Educational Lands & Funds, 185 Neb. 801, 804, 178 N.W.2d 
794, 797 (1970).  

In order to find that Neb. Rev. Stat. § 28-310(1)(b) (Reissue 
1985) is not overbroad, the majority has had to define the term 
"assault." In doing so the majority has said that the word 
"assault," as it applies to § 28-310(1)(b), "is understood in the 
criminal law to include the intentional doing of an act which 
places another person in reasonable apprehension of receiving 
bodily injury." While it is true that decisions can be found which 
hold that if one is placed "in reasonable apprehension," an 
assault has occurred, no case can be found which holds that one 
cannot be found guilty of an assault if the victim is not placed in 
apprehension. The reason is quite simple. It is clearly 
recognized in criminal law that one may be criminally assaulted 
without ever knowing that he or she is about to be injured, as is
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the case when one is struck from behind or is injured upon 
opening a booby-trapped package. In United States v. Bell, 505 
F.2d 539 (7th Cir. 1974), the defendant was convicted of 
"assault with intent to commit rape" upon a female geriatric 
patient suffering from a mental disease of such extent that she 
was incapable of forming a reasonable apprehension of bodily 
harm. The patient was not in fact raped because Bell was 
apprehended before the act was committed. The defendant 
appealed, maintaining that no crime was committed because 
the mental patient was not able to comprehend what was about 
to happen to her and, therefore, was not placed in 
apprehension. In rejecting that contention the U.S. Court of 
Appeals for the Seventh Circuit said at 540: 

"There may be an attempt to commit a battery, and 
hence an assault, under circumstances where the intended 
victim is unaware of danger. Apprehension on the part of 
the victim is not an essential element of that type of 
assault." (Footnotes omitted.) 

We adhere to that statement of the law. When a federal 
criminal statute uses a common law term without defining 
it, the term is given its common law meaning. [Citations 
omitted.] A criminal assault at common law was originally 
an attempt to commit a battery.  

The court of appeals went on to say at 541: 
Since an attempted battery is an assault, it is irrelevant 

that the victim is incapable of forming a reasonable 
apprehension....  

"Moreover, it is not always necessary that the unlawful 
attempt should create in the person assaulted 'a 
reasonable apprehension of immediate bodily harm', 
because an assault may be committed upon a person 
without his knowledge of it as in case of an assault upon an 
unconscious sleeping person, or even upon an infant just 
born. The rule in a civil action that apprehension of harm 
is usually required has no sound foundation in the 
criminal law of assaults." 

For reasons not at all apparent from the language of the 
statute, the majority has now concluded that one may not be
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guilty of "threaten[ing] another in a menacing manner" unless 
a reasonable person in the position of the one threatened is 
placed in apprehension. I know of no reason why 
§ 28-310(1)(b) should be read in that narrow a manner. Why a 
letter threatening to blow up an individual or a telephone call 
threatening to cause bodily harm to another should not be 
considered a violation of § 28-310(1)(b) escapes me.  

The Nebraska statute is taken, to a large extent, from the 
Model Penal Code. Model Penal Code § 211.1(1)(a) (1980) is 
the equivalent section to our § 28-310(l)(a) and § 211.1(1)(c) is 
the equivalent of § 28-3 10(l)(b). The Model Penal Code makes 
it clear that the notion of apprehension was intended in § 211.1, 
in that it reads: "A person is guilty of assault if he: . . . (c) 
attempts by physical menace to put another in fear of imminent 
serious bodily injury." (Emphasis supplied.) The Legislature, 
therefore, was fully aware of how it could adopt a statute which 
required apprehension. Yet, it chose to reject the Model Penal 
Code and, instead, draft the statute as it is found in 
§ 28-310(l)(b). There is no requirement in § 28-310(1)(b) that 
the victim of the alleged assault be "put in fear." It seems 
obvious that one can "threaten" someone in "a menacing 
manner" but, for whatever reason, provoke no response from 
the person threatened. One must conclude, therefore, that the 
Nebraska Legislature did not intend to limit the statute to 
apprehension, or at least one must conclude that it is not clear 
exactly what the Legislature intended, and, therefore, the 
statute is vague and overbroad.  

There is a further difficulty with the majority opinion as I 
view it. There are three sections covering assault. Neb. Rev.  
Stat. § 28-308 (Reissue 1985) defines assault in the first degree, 
Neb. Rev. Stat. § 28-309 (Reissue 1985) defines assault in the 
second degree, and § 28-310 defines assault in the third degree.  
In each instance the word "assault" appears without further 
explanation. In §§ 28-308, 28-309, and 28-3 10(1)(a), it appears 
clear that assault is not limited to situations in which a 
reasonable person is placed in apprehension of being harmed, 
and an assault in any one of those cases, even if unknown to the 
victim, is a violation of the statute. Yet, in § 28-310(1)(b) we 
modify and redefine the very same word, "assault," by
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inserting by definition into the statute the concept of 
apprehension. It is a standard rule of construction that a word 
or phrase repeated in a statute will bear the same meaning 
throughout the statute, unless a different intention appears. See 
Seward County Rural Fire Protection Dist. v. County of 
Seward, 156 Neb. 516, 56 N.W.2d 700 (1953). That appearance, 
however, cannot be supplied by the court. I find nothing in the 
three sections which compels a conclusion that § 28-3 10(l)(b) is 
to be read differently than §§ 28-308, 28-309, or 28-310(1)(a).  
One may argue that such an interpretation is reasonable. But it 
is not the only interpretation which can be read. The purpose of 
the statute, as defined by the majority, may be reasonable.  
That, however, is not our function. We are not to legislate, only 
to strictly construe. I believe that the majority is in error by 
adding words to the statute in order to give it clarity. Absent the 
words added by the majority, the meaning of "threatens 
another in a menacing manner" is clearly overbroad and, as 
observed by the trial court, unconstitutionally vague. I would 
have affirmed the decision of the separate juvenile court.  

STATE OF NEBRASKA, APPELLEE, v. LADDIE DITTRICH, APPELLANT.  

390 N.W.2d 527 

Filed July 18, 1986. No. 85-805.  

Records: Appeal and Error. An assignment of error requiring examination of 

evidence cannot prevail on appeal in the absence of a proper bill of exceptions.  

Appeal from the District Court for Douglas County: 
SAMUEL P. CANIGLIA, Judge. Affirmed.  

Anthony S. Troia and Martin G. Cahill, for appellant.  

Robert M. Spire, Attorney General, and Calvin D. Hansen, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.
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WHITE, J.  
This is an appeal by defendant-appellant from an order of 

the district court for Douglas County denying his amended 
motion to vacate and set aside his conviction and sentence on 
the charge of murder in the first degree on May 31, 1973. On 
February 28 and September 19, 1985, hearings were held on 
defendant's motion. Testimony was offered orally and by 
deposition. Defendant's motion was overruled, and his 
subsequent motion for new trial was denied. Defendant's 
complaint is that his counsel rendered ineffective assistance, 
and he assigns as error that the district court erred as a matter of 
law in denying his postconviction motion.  

Appellant has not made the record of the proceedings below 
available to this court as required by Neb. Ct. R. of Prac. 5C(5) 
(rev. 1983). An assignment of error requiring examination of 
evidence cannot prevail on appeal in the absence of a proper bill 
of exceptions. State v. Loschen, 221 Neb. 315, 376 N.W.2d 792 
(1985). The judgment of the district court is therefore affirmed.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, v RONALD G. TODD, APPELLANT.  

390 N.W.2d 528 

Filed July 18, 1986. No. 85-853.  

1. Criminal Law: Sentences: Sexual Assault. In pronouncing sentence for a 
defendant charged and found guilty of sexual assault on a child, the inadvertent 
addition of the words "first degree" is mere surplusage and does not affect the 
validity of a sentence which is regular in all other respects.  

2. Criminal Law: Mentally Disordered Sex Offender. There is no statutory 
requirement that the opinion of the examiners appointed to assist the trial court 
in determining whether a defendant is a mentally disordered sex offender be 
unanimous.  

3. _ : _ . Whether a defendant is a mentally disordered sex offender is a 
question of fact to be determined by the trial court.  

Appeal from the District Court for Douglas County: 
STEPHEN A. DAVIS, Judge. Affirmed.
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Michael T. Levy of Levy & Lazer, P.C., and John D. Sykora 
of Law Offices of John D. Sykora, for appellant.  

Robert M. Spire, Attorney General, and Dale D. Brodkey, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

BOSLAUGH, J.  

By an information filed March 4, 1985, the defendant, 
Ronald G. Todd, was charged with first degree sexual assault on 

a child. An amended information charging two counts of 
sexual assault on a child was filed July 19, 1985. The defendant 
pleaded no contest to each of these counts and was adjudged 
guilty. The defendant was represented by counsel, and the 
arraignment complied with the requirements set out in State v.  
Tweedy, 209 Neb. 649, 309 N.W.2d 94 (1981).  

A presentence investigation was ordered, and the defendant 
was examined to determine if he was a mentally disordered sex 
offender.  

The sentencing hearing was held on September 26, 1985. The 

trial court found that the defendant was a treatable mentally 
disordered sex offender and sentenced him to imprisonment for 
a period of 4 years on each count, the sentences to be served 
consecutively. The defendant was then committed to the 
Lincoln Regional Center.  

The defendant has appealed and contends that the trial court 
erred (1) in sentencing him "based on the crime of first degree 
sexual assault on a child," (2) in relying upon a defective 
presentence investigation, (3) in finding that he is a mentally 
disordered sex offender, and (4) in denying him probation.  

The defendant is now 40 years of age. He has a high school 
education and generally has been employed in custodial work.  
The reports in the presentence investigation indicate that he 
functions at a borderline mentally retarded intellectual level 
and is in need of much psychotherapy.  

The victim involved in this case was the 8- or 9-year-old son 
of a man living with the defendant's niece. The offenses 
occurred while the defendant was serving as a babysitter for the 
victim. The incidents took place over a period of a year. There is
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information in the presentence report that the defendant has 
engaged in other similar acts with other male children.  

The defendant's first assignment of error has reference to a 
statement made by the trial court at the time of pronouncing 
sentence. The trial court stated that the defendant was 
sentenced "on each count of first degree sexual assault on a 
child." The statement was inadvertent, and it is apparent from 
the entire record, including the formal record of the judgment, 
that the defendant was in fact sentenced for sexual assault on a 
child. The words "first degree" were surplusage and do not 
affect the validity of the judgment. .  

The second assignment of error relates to the requirement of 
Neb. Rev. Stat. § 29-2261(3) (Reissue 1984) that the 
presentence investigation include any written statements 
submitted by the victim.  

Although the presentence report does not include a written 
statement from the victim, the report does include a report of 
the statement the victim made to the police, and a deposition of 
the victim. At the sentencing hearing an affidavit concerning an 
interview with the victim was received in evidence. This was 
substantial compliance with the statute, and there is no showing 
of any prejudice to the defendant in this case.  

The third assignment of error relates to the defendant's 
contention that the opinion of the examiners appointed to assist 
the court in determining whether the defendant is a mentally 
disordered sex offender must be unanimous. The statute does 
not require the opinion of the examiners be unanimous.  
Whether a defendant is a mentally disordered sex offender is a 
question of fact to be determined by the trial court. State v.  
Glover, 207 Neb. 487, 299 N.W.2d 445 (1980).  

Although one of the examining psychiatrists did not find the 
defendant to be a mentally disordered sex offender, he did find 
the defendant to have a personality disorder and recommended 
that he be placed in a group rehabilitation program for 
borderline mentally retarded persons. The other examining 
psychiatrist found that the defendant was suffering from a 
psychiatric disorder which required extensive psychotherapy.  
There are other indications in the record and report that the 
defendant requires psychotherapy.
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From our examination of the record we conclude that the 
finding by the trial court is well supported by the record.  

The last assignment of error relates to the denial of probation 
to the defendant. Although the defendant produced a witness 
who recommended that the defendant be placed on probation 
and be required to submit to psychotherapy, we find no abuse 
of discretion in the sentences which were imposed. The record 
indicates the defendant has engaged in deviate behavior with 
other children, and although he may be retarded, he does know 
that his behavior is wrong. In view of the circumstances of the 
case, we believe the sentences imposed were appropriate.  

The judgment of the district court is affirmed.  
AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, v. BRIAN R. WALLACE, 
APPELLANT.  

390N.W.2d530 

Filed July 18, 1986. No. 85-869.  

1. Jury Instructions. A trial court may refuse to give an instruction requested by a 
criminal defendant where the substance of the request is covered in the 
instructions actually given.  

2. Judgments: Sentences: Appeal and Error. Nonprejudicial error cannot be the 
basis for vacating a judgment or sentence.  

3. Sentences: Appeal and Error. Absent an abuse of discretion by the sentencing 
court, a sentence imposed within statutory limits will not be disturbed on appeal.  

Appeal from the District Court for Red Willow County: 
JACK H. HENDRIX, Judge. Affirmed.  

Frank Shoemaker, for appellant.  

Robert M. Spire, Attorney General, and Dale A. Comer, for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.
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CAPORALE, J.  
Following a trial by jury, defendant, Brian R. Wallace, was 

adjudged guilty of third degree assault upon a police officer in 
violation of Neb. Rev. Stat. § 28-931 (Reissue 1985); attempted 
third degree assault upon a second police officer in violation of 
Neb. Rev. Stat. §§ 28-201 and 28-931 (Reissue 1985); and 
criminal mischief in violation of Neb. Rev. Stat. § 28-519 
(Reissue 1985). He was thereafter sentenced to the Nebraska 
Penal and Correctional Complex for 1 year on the third degree 
assault conviction, 1 year on the attempted third degree assault 
conviction, to be served concurrently with the first sentence, 
and 2 months on the criminal mischief conviction, to be served 
concurrently with the other two sentences. Defendant appeals 
and assigns as errors (1) the failure of the trial court to instruct 
the jury as requested by him and (2) the trial court's 
consideration of defendant's juvenile record in imposing its 
sentences. We affirm.  

The evidence establishes that in the early morning hours of 
December 20, 1984, Officer Hawkins of the McCook Police 
Department observed a van driven by defendant approach a 
stop sign and fail to stop. Hawkins followed the van to a nearby 
gas station and asked defendant for his driver's license.  
Hawkins observed that defendant appeared dazed, and 
detected an odor of alcohol on his breath.  

Hawkins then asked defendant to perform some field 
sobriety tests, which defendant failed. Hawkins thereupon 
informed defendant that he was being placed under arrest for 
driving while intoxicated, and prepared to handcuff him.  
Defendant refused to be handcuffed and backed away from 
Hawkins. Another officer who was assisting Hawkins stopped 
defendant from backing away, and defendant then began 
kicking and screaming at the two officers. After wrestling with 
and being kicked by defendant several times, the officers 
succeeded in handcuffing and eventually placing defendant in 
the police car, after which defendant kicked out one of the rear 
side windows of the car.  

Defendant was then taken to the police station, where the 
two officers attempted to book him. At this point a 
confrontation began between defendant and a civilian who was
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helping in the procedure. Hawkins intervened by pressing his 
fingers and thumb behind defendant's mandible in order to stop 
defendant's aggressive conduct. Defendant then kicked 
Hawkins between the legs with sufficient force to lift the latter 
off the ground. Defendant was finally placed in jail after a 
scuffle with other officers. After this was accomplished, 
Hawkins was transported to a hospital, where he spent the next 
day.  

Defendant's first assignment of error rests on the trial court's 
refusal to give two instructions he tendered and requested.  
These instructions deal with the amount of force a police officer 
may use in effecting an arrest and the extent to which one may 
resort to force in defending himself during an arrest.  

A review of the instructions which the trial court, on its own 
motion, gave the jury reveals that the jury was advised as to the 
contents of the relevant statutes concerning the use of force 
when making or assisting in the making of an arrest and that 

only reasonably necessary force may be used. The trial court's 
instructions also advised the jury that when one is threatened or 
attacked in such a manner as to cause him to believe he is in 
danger of receiving bodily injury, he may defend himself by 
using such force as appears to him to be reasonably necessary.  

The first assignment of error is resolved adversely to 
defendant by the rule that a trial court may refuse to give an 

instruction requested by a criminal defendant where the 
substance of the request is covered in the instructions actually 
given. State v. Thielen, 216 Neb. 119, 342 N.W.2d 186 (1983); 
State v. Vicars, 207 Neb. 325, 299 N.W.2d 421 (1980). See, also, 
State v. Clayburn, ante p. 333, 389 N.W.2d 314 (1986).  

In connection with defendant's second assignment, that the 

trial court improperly considered his record as a juvenile, we 
first look at the nature of the offenses for which he was 
convicted herein and at his adult conduct. For if these matters in 

and of themselves support the sentences imposed, it does not 
matter whether the trial court reflected upon something it 
should not have considered. This is so because such an error 
would not be prejudicial and, as such, could not be the basis for 
vacating a judgment or sentence. State v. Rust, ante p. 150, 
388 N.W.2d 483 (1986); State v. Gregory, 220 Neb. 778, 371
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N.W.2d 754 (1985).  
The presentence report shows that since he became an adult, 

defendant has been convicted of no less than six offenses 
involving the use of an automobile, including one occasion 
either of leaving the scene of a personal injury accident or of 
careless driving. Given the context in which the subject offenses 
arose, that record cannot be considered insignificant; neither 
are the offenses involved in this case insignificant.  

The third degree assault conviction is a Class IV felony which 
carries a maximum punishment of 5 years' imprisonment or a 
$10,000 fine, or both such fine and imprisonment; the 
attempted third degree assault conviction is a Class I 
misdemeanor and, as such, authorizes a punishment of 
imprisonment for up to I year or a fine of $1,000, or both such 
fine and imprisonment; the criminal mischief conviction is a 
Class III misdemeanor which authorizes imprisonment for up 
to 3 months or a fine of $500, or both such fine and 
imprisonment. As can be readily seen, the concurrent sentences 
imposed upon defendant are but a fraction of the maximum 
sentences which could have been imposed and, without 
reference to the juvenile record, cannot be said to constitute an 
abuse of discretion. Under that circumstance we need not, and 
therefore do not, consider whether it was appropriate for the 
county court to unseal defendant's juvenile record and for the 
sentencing court to consider that record.  

As has repeatedly been said, absent an abuse of discretion by 
the sentencing court, a sentence imposed within statutory limits 
will not be disturbed on appeal. State v. Clayburn, supra; State 
v. Ryan, 222 Neb. 875, 387 N.W.2d 705 (1986).  

Neither of defendant's assignments of error having merit, the 
judgments and sentences of the trial court are affirmed.  

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, v ERNEST D. HAMBLIN, 

APPELLANT.  

390 N.W.2d 533 

Filed July 18, 1986. No. 85-909.  

1. Prior Convictions: Right to Counsel: Waiver. For purposes of an enhanced 

penalty, as prescribed by Neb. Rev. Stat. § 39-669.07 (Reissue 1984), the State 

must prove a prior conviction of the defendant, showing that the defendant had, 

or waived, counsel at the time of such prior conviction.  

2. -: : - An enhancement proceeding may not be used to 

collaterally attack a previous conviction used to enhance a penalty, when a 

defendant, on whom the enhanced penalty is to be imposed, had, or waived, 

counsel at the time of the previous conviction.  

Appeal from the District Court for Sarpy County: RONALD 

E. REAGAN, Judge. Affirmed.  

Michael L. Munch of Hascall, Jungers & Garvey, for 
appellant.  

Robert M. Spire, Attorney General, and Janie Castaneda, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

Ernest D. Hamblin appeals the judgment of the district court 
for Sarpy County affirming Hamblin's conviction on his guilty 
plea in the county court to the charge of driving a motor vehicle 
while under the influence of alcoholic liquor. See Neb. Rev.  
Stat. § 39-669.07 (Reissue 1984). We affirm.  

The only issue in this appeal involves propriety of using a 
certified copy of the judgment entered on Hamblin's prior 
conviction for drunk driving to enharice the penalty on 
conviction for Hamblin's second such offense. See 
§ 39-669.07(2).  

The complaint in the present case charged that, on February 
2, 1985, Hamblin, under the influence of alcoholic liquor, 
operated a motor vehicle. The court correctly accepted 
Hamblin's guilty plea to that charge and, upon Hamblin's 
acknowledgment of readiness to proceed, held an enhancement 
proceeding to determine the penalty to be imposed on
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Hamblin. See § 39-669.07(3). At the enhancement hearing, the 
court, over Hamblin's objection, admitted into evidence a 
certified copy of a judgment entered on Hamblin's 1982 
conviction for operating a motor vehicle while Hamblin was 
under the influence of alcoholic liquor. That certified copy of 
the 1982 judgment showed that the court informed Hamblin 
concerning his rights to counsel, trial by jury, and 
confrontation of any witnesses, as well as the privilege against 
self-incrimination-all of which Hamblin understood and 
waived. The certified copy of the 1982 judgment also reflected 
that the penalty on conviction for drunk driving was explained 
to Hamblin and understood by him and that the complaint had 
been read to Hamblin. After finding a factual basis for the 
offense alleged and determining that Hamblin's plea and waiver 
had been made knowingly, intelligently, and voluntarily, the 
court accepted Hamblin's guilty plea, found Hamblin guilty, 
and sentenced him.  

In State v. Fraser, 222 Neb. 862, 864-65, 387 N.W2d 695, 
697 (1986), we stated: 

Under § 39-669.07 a defendant may object to the 
validity of a prior conviction for enhancement purposes 
where there is no showing that at the time of the previous 
conviction he was represented by counsel or knowingly 
and voluntarily waived the right to counsel....  

... "[Flor enhancement purposes the burden on the 
State to prove valid prior convictions is only to show that 
the defendant had, or waived, counsel at the time of such 
prior convictions." [Citing and quoting from State v. Soe, 
219 Neb. 797, 366 N.W.2d 439 (1985).] Other objections to 
the validity of prior convictions constitute collateral 
attacks and must be raised either by direct appeal or in 
separate proceedings commenced expressly for the 
purpose of setting aside the alleged invalid judgment.  

We reiterate that an enhancement proceeding may not be 
used to collaterally attack a previous judgment of conviction 
used to enhance a penalty, when a defendant, on whom the 
enhanced penalty is to be imposed, had, or waived, counsel at 
the time of the previous conviction.
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Hamblin's question about the 1982 judgment of conviction is 
a collateral attack on that prior judgment. Evidence was proper 
and sufficient to sustain imposition of an enhanced penalty on 
Hamblin in accordance with § 39-669.07.  

AFFIRMED.  

KAJ LAURSEN, APPELLANT, v. KIEWIT CONSTRUCTION COMPANY, A 

CORPORATION, AND RONALD E. SORENSEN, COMMISSIONER OF 

LABOR, STATE OF NEBRASKA, APPELLEES.  

390 N.W.2d 534 

Filed July 18, 1986. No. 85-912.  

Appeal from the District Court for Douglas County: 
STEPHEN A. DAVIS, Judge. Affirmed.  

David D. Weinberg of Weinberg & Weinberg, P.C., for 
appellant.  

Dean G. Kratz of McGrath, North, O'Malley & Kratz, P.C., 
for appellee Kiewit Construction Company.  

Jerry D. Slominski, for appellee Sorensen.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

HASTINGS, J.  
The petitioner has appealed from a judgment of the district 

court which had affirmed the decision of the Nebraska Appeal 
Tribunal denying certain unemployment compensation 
benefits to him.  

This appeal involves an interpretation of Neb. Rev. Stat.  
§ 48-628(d) (Reissue 1984). That section disqualifies a worker 
for unemployment benefits if a worker's "unemployment is due 
to a stoppage of work which exists because of a labor dispute at 
the ... premises at which he or she is or was last employed." A 
worker may become requalified under that section 

if it is shown to the satisfaction of the commissioner that. .
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. (2) he or she does not belong to a grade or class of 
workers of which, immediately before the commencement 
of the stoppage, there were members employed at the 
premises at which the stoppage occurs, any of whom are 
participating, financing, or directly interested in the 
dispute ....  

Petitioner was employed as an ironworker foreman by the 
respondent Kiewit Construction Company and is a member of 
the ironworkers Local 21 of Omaha, Nebraska. On June 22, 
1983, he was so employed at his employer's jobsite at Bishop 
Clarkson Memorial Hospital. On that date a labor dispute 
arose, resulting in the carpenters' walking off the job.  
Additionally, the ironworkers also left the job, although there 
was work available for them. Petitioner continued on the job 
until June 27, when he was terminated because there was no 
work available for him.  

The Nebraska Commissioner of Labor denied benefits to the 
petitioner, which action was affirmed by the Nebraska Appeal 
Tribunal and the district court.  

There appears to be no controversy but that petitioner's 
unemployment was due to a work stoppage resulting from a 
labor dispute. It seems equally apparent that petitioner was a 
member of the same "grade or class of workers" as was his 
striking crew, i.e., ironworkers.  

Petitioner relies on Gilmore Constr Co. v. Miller, 213 Neb.  
133, 327 N.W.2d 628 (1982), in support of his position that one 
who is a member of a nonstriking union, or who does not 
belong to a grade or class of workers who were participating in a 
labor dispute, is eligible for unemployment compensation 
benefits. What petitioner overlooks is that in Gilmore the 
worker was not denied benefits and was a member of the 
cement masons union which in no way participated in nor 
supported in any manner the strike called at the jobsite. In the 
present case, the ironworkers union, which contained the grade 
or class of workers of which Laursen was a member, for 
whatever reason joined the work stoppage by walking off the 
job.  

Petitioner also argues that because he was a foreman he was 
not of the same "grade or class." Petitioner was an ironworker.
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The agreement between the ironworkers and the contractors 

provides: "(1) When two or more employees are employed as 

Ironworkers, one shall be selected by the Employer to act as 

Foreman and receive a Foreman's wages." There is no validity 
to this attempted distinction.  

The judgment of the district court was correct, and it is 

affirmed.  
AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, v. BILLY Roy TYLER, APPELLANT.  

390 N.W.2d 40 

Filed July 18, 1986. No. 85-974.  

Appeal from the District Court for Douglas County: 
THEODORE L. CARLSON, Judge. Affirmed.  

Donald Fiedler, for appellant, and, on brief, Billy Roy Tyler, 
pro se.  

Robert M. Spire, Attorney General, and Lynne R. Fritz, for 

appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

The appellant, Billy Roy Tyler, was charged by information 
with unlawfully and knowingly or intentionally possessing a 

controlled substance other than marijuana, to wit, 
tetrahydrocannabinol (hashish). This is a Class IV felony, 
punishable by up to 5 years' imprisonment, or a fine of $10,000, 
or both.  

The facts disclose that Tyler, while incarcerated in the 

Douglas County Corrections Center, was found by correctional 
officers to be in possession of hashish. Although he was offered 

court-appointed counsel by the district court, he refused that 

offer and waived his right to counsel. He preferred to represent 
himself, both in the district court and in this court on appeal.
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Nevertheless, the district court did provide Tyler with the 
assistance of a member of the Douglas County public 
defender's office, if he wanted such assistance. Tyler was also 
provided with a lawyer in this court. After being fully advised 
of all his constitutional rights, Tyler freely, voluntarily, and 
knowingly entered a plea of "no contest" to the charge and was 
thereafter sentenced by the district court to the Nebraska Penal 
and Correctional Complex for a period of not less than 20 
months nor more than 5 years. He has filed his own appeal in 
this court. While his assignments of error are somewhat vague, 
we have, nevertheless, examined the record in its entirety to 
determine the correctness of the decision. We conclude that 
there is no error and that, in view of the fact that his plea of no 
contest was made freely, knowingly, and voluntarily, State v.  
Leisy, 207 Neb. 118, 295 N.W.2d 715 (1980), State v. Tweedy, 
209 Neb. 649, 309 N.W.2d 94 (1981), and the sentence imposed 
was within statutory limits and free of an abuse of discretion, 
State v. Komor, 213 Neb. 376, 329 N.W.2d 120 (1983), State v.  
Davis, 200 Neb. 557, 264 N.W2d 198 (1978), the judgment and 
sentence should be affirmed. The judgment and sentence are 
affirmed.  

AFFIRMED.  

ALBERT HERMAN AND MILDRED HERMAN, HUSBAND AND WIFE, 
APPELLANTS, v. BONANZA BUILDINGS, INC., APPELLEE.  

390 N.W.2d 536 

Filed July 25, 1986. No. 85-207.  

1. Motions to Dismiss. A court may decide an issue as a matter of law only when 
the facts are such that reasonable minds can draw but one conclusion.  

2. Motions to Dismiss: Appeal and Error. In sustaining a motion to dismiss, the 
court resolves the controversy as a matter of law. In considering the evidence for 
that purpose, the party against whom the motion to dismiss is made is entitled to 
have every controverted fact resolved in his or her favor and to have the benefit 
of every inference which can reasonably be drawn from the evidence; if there is 
any evidence in favor of the party against whom the motion is made, the case 
may not be decided as a matter of law. On the other hand, in rendering judgment
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as the finder of fact, the trial court resolves credibility issues and weighs the 
evidence in the same manner as does a jury. After so doing, the trial court 
reaches findings of fact which are equivalent to a jury's verdict. Such findings.  
will not be overturned on appeal unless clearly wrong.  

3. Independent Contractor. The factors to be considered in determining whether 
one acting for another is an agent or independent contractor are, among other 
things, (1) the extent of control which, by the agreement, the employer may 
exercise over the details of the work, (2) whether the one employed is engaged in 
a distinct occupation or business, (3) the kind of occupation, with reference to 
whether, in the locality, the work is usually done under the direction of the 
employer or by a specialist without supervision, (4) the skill required in the 
particular occupation, (5) whether the employer or the one employed supplies 
the instrumentalities, tools, and the place of work for the person doing the work, 
(6) the length of time for which the one employed is engaged, (7) the method of 
payment, whether by the time or by the job, (8) whether the work is a part of the 
regular business of the employer, (9) whether the parties believe they are creating 
an agency relationship, and (10) whether the employer is or is not in business.  

4. Agents: Sales. One who receives goods from another for resale to a third person 
is not thereby the other's agent unless the former's duty is to act primarily for the 

benefit of the one delivering the goods.  
5. Ratification: Agents. The rule that affirmance of an unauthorized transaction 

can be inferred from a failure to repudiate presupposes the existence of a 
principal-agent relationship and applies where an agent has acted beyond his or 
her authority.  

6. Uniform Commercial Code: Sales: Words and Phrases. Whether a transaction 
involving both a transfer of goods and the performance of labor is the sale of 
"goods" as contemplated by Neb. U.C.C. § 2-102 (Reissue 1980) (and thus 
within the purview of the code) or the sale of "services" (and thus not within the 
purview of the code) depends upon the predominant purpose of the transaction.  
If that predominant purpose is the rendition of a service with the goods 
incidentally involved, the transaction is not the sale of goods; if, on the other 
hand, the predominant purpose is the transfer of goods with labor incidentally 
involved, the transaction does constitute the sale of goods.  

7. Sales: Warranty. An express common-law warranty arises when, to induce a sale, 

the seller makes a statement of fact representing the quality or character of the 
thing sold, which statement is reasonably relied upon by the buyer.  

8. _ : . An advertisement may create an express common-law 

warranty.  

9. Sales: Breach of Warranty: Actions. The lack of privity between an ultimate 
consumer and manufacturer does not preclude an action by the ultimate 
consumer against the manufacturer for recovery of economic losses caused by 
the manufacturer's breach of an express common-law warranty made by it.  

Appeal from the District Court for Hall County: JOSEPH D.  
MARTIN, Judge. Affirmed in part, and in part reversed and 
remanded for further proceedings.
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Thomas A. Wagoner, for appellants.  

Patrick A. Brock of Cunningham, Blackburn, VonSeggern, 
Livingston & Francis, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
and SHANAHAN, JJ.  

CAPORALE, J.  
Appellants, Albert and Mildred Herman, husband and wife, 

sued appellee, Bonanza Buildings, Inc., for damages resulting 
from the improper erection by Big Valley Builders, Inc., of a 
steel building, the components of which were manufactured 
and supplied by Bonanza. The operative petition alleges that 
Big Valley is the agent of Bonanza, rendering the latter liable for 
the defects in Big Valley's workmanship, and that Bonanza 
breached certain warranties it made directly to the Hermans.  
Trial was had without a jury. At the close of the Hermans' 
evidence, the trial court dismissed the suit pursuant to 
Bonanza's motion. The issues presented by the Hermans' 
assignments of error are (1) whether Big Valley was an agent of 
Bonanza, as claimed by the Hermans, thereby making Bonanza 
liable for Big Valley's defective workmanship, or whether, as 
claimed by Bonanza, Big Valley was an independent contractor 
for whose workmanship Bonanza has no responsibility, and (2) 
whether, if Big Valley was not the agent of Bonanza, Bonanza 
nonetheless breached any warranty it made to the Hermans. We 
affirm in part and in part reverse and remand for further 
proceedings.  

In the posture of the case the controlling rule is that a court 
may decide an issue as a matter of law only when the facts are 
such that reasonable minds can draw but one conclusion.  
Porter v. Jensen, ante p. 438, 390 N.W2d 511 (1986); Poppe 
v. Petersen, 221 Neb. 877, 381 N.W.2d 534 (1986); Foltz v.  
Northwestern Bell Tel. Co., 221 Neb. 201, 376 N.W.2d 301 
(1985).  

It is important not to confuse the function of the trial court 
in ruling on a motion to dismiss with its function in adjudicating 
the controversy when acting as the finder of fact in an action at 
law tried without a jury. In sustaining a motion to dismiss, the
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court resolves the controversy as a matter of law. Hennings v.  
Schufeldt, 222 Neb. 416, 384 N.W.2d 274 (1986); Studley v.  
School Dist. No. 38, 210 Neb. 669, 316 N.W.2d 603 (1982). In 
considering the evidence for that purpose, the party against 
whom the motion to dismiss is made is entitled to have every 
controverted fact resolved in his or her favor and to have the 
benefit of every inference which can reasonably be drawn from 
the evidence; if there is any evidence in favor of the party 
against whom the motion is made, the case may not be decided 
as a matter of law. In re Estate of Price, ante p. 12, 388 
N.W.2d 72 (1986); Kahrhoff v. Kohl, 219 Neb. 742, 366 
N.W.2d 128 (1985). On the other hand, in rendering judgment 
as the finder of fact, the trial court resolves credibility issues 
and weighs the evidence in the same manner as does a jury.  
After so doing, the trial court reaches findings of fact which are 
equivalent to a jury's verdict. Such findings will not be 
overturned on appeal unless clearly wrong. Hennings v.  
Schufeldt, supra; Studley v. School Dist. No. 38, supra.  

Our task, then, is to determine whether the evidence presents 
a question of fact. If so, the trial court erred in sustaining 
Bonanza's motion to dismiss at the close of the Hermans' 
evidence; if not, the trial court correctly sustained Bonanza's 
motion.  

The record establishes that in mid-1980 Mr. Herman, finding 
himself in need of a building, responded to an advertisement 
for Bonanza buildings by calling the long-distance telephone 
number given. The person answering the call took his name and 
telephone number and advised that the dealer in Kearney would 
contact him.  

Thereafter, Kurt Lauer, a salesman for Big Valley, which was 
located in Kearney, telephoned Mr. Herman and made an 
appointment to meet at the latter's house to discuss the type of 
building Mr. Herman wanted. At this meeting Lauer showed 
Mr. Herman a brochure which prominently displayed the 
Bonanza name and logotype and described various types of 
Bonanza buildings. The brochure stated that the unique 
engineering of the product provided the freedom to design a 
building best suited to the buyer's individual needs, and further 
stated:
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A Building You Won't Have To Worry About.  
Your new Bonanza Building is designed to be 

WORRY-FREE .. . We back it with a Written Warranty 
and a Local Independent Builder. . . . We think your new 
Bonanza building is built with a lot of quality and care, so 
we put it in writing. With every Bonanza building comes a 
Written Warranty to repair or replace defective material or 
workmanship .... We don't worry about your Bonanza 
building and we don't think you should either.  

Mr. Herman selected a Bonanza building, specified certain 
modifications, and entered into a contract whereby Big Valley 
undertook to erect the building, incorporating the 
modifications Mr. Herman specified. In exchange, Mr.  
Herman agreed to pay Big Valley a total price of $9,707. He 
thereupon drew a check payable to Big Valley for a 
downpayment and delivered it to Lauer.  

Big Valley thereafter obtained a building permit, poured a 
foundation of concrete paid for by Mr. Herman as an addition 
to the contract, and erected the building as modified from 
components delivered to the site by Bonanza. The erection 
process took about a month, during which time Mr. Herman 
made a further payment to Big Valley.  

After the erection was completed Mr. Herman paid Big 
Valley the final amount due it under the contract. At that time 
the owner of Big Valley presented Mr. Herman with a document 
entitled "Bonanza Building Warranty," which provides that 
"the Bonanza Builder named below" will, among other things, 
repair leaks. The warranty was signed by Big Valley's owner 
only.  

The first rain following completion leaked through 
windows, doors, and skylights of the building. Mr. Herman 
contacted Lauer, who attempted to make some repairs.  
However, the same leaks occurred during the next rain. At this 
point Mr. Herman noticed that 15 to 20 nails in the roof had 
missed the rafters, and he once again notified Big Valley. In 
approximately 2 to 3 weeks an unidentified man in a truck from 
Kearney inspected the building, but made no repairs. Lauer 
also came back several times in the fall of 1980, but the leaks 
were never remedied.
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In 1981 Mr. Herman learned that Big Valley had gone out of 
business, so he contacted Bonanza. Bonanza sent Mr. Herman 
two tubes of caulking, and also sent a man from Norfolk to 
caulk the roof. Later, Bonanza sent a crew chief from Iowa, 
who did further caulking. The Bonanza representatives said 
they would see that the leaks were taken care of, and the crew 
chief told Mr. Herman to contact Bonanza if he had any more 
problems.  

The leaks, which the uncontradicted evidence establishes 
were the result of improper erection, were never corrected.  
Neither Big Valley nor Bonanza billed for the corrective efforts 
each made. There was also evidence as to damages, a matter 
with which we are not concerned.  

The relationship between Bonanza and Big Valley is defined 
by a written agreement, of which Mr. Herman was not aware.  
That agreement provides that Big Valley is an independent 
contractor and that neither party to the agreement shall act as 
the agent of the other. The agreement further provides that 
Bonanza does not warrant Big Valley's workmanship, 
performance, or finished product.  

The building components manufactured and supplied by 
Bonanza were sold to Big Valley and delivered as Big Valley 
directed, in this case to the Hermans' land. Bonanza elicited 
testimony that it does not exercise any control over the 
contracts various builders enter into with their purchasers, nor 
does Bonanza exercise any control over the erection of the 
structures it sells. It does, however, offer to train builders in the 
erection of Bonanza buildings. The Bonanza building warranty 
Big Valley gave Mr. Herman was prepared by Bonanza and sold 
to Big Valley, as was the brochure which Lauer showed Mr.  
Herman. While Bonanza encourages builders to use the 
warranty form, not all do so.  

The factors to be considered in determining whether one 
acting for another is an agent or independent contractor are, 
among other things, (1) the extent of control which, by the 
agreement, the employer may exercise over the details of the 
work, (2) whether the one employed is engaged in a distinct 
occupation or business, (3) the kind of occupation, with 
reference to whether, in the locality, the work is usually done
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under the direction of the employer or by a specialist without 
supervision, (4) the skill required in the particular occupation, 
(5) whether the employer or the one employed supplies the 
instrumentalities, tools, and the place of work for the person 
doing the work, (6) the length of time for which the one 
employed is engaged, (7) the method of payment, whether by 
the time or by the job, (8) whether the work is a part of the 
regular business of the employer, (9) whether the parties believe 
they are creating an agency relationship, and (10) whether the 
employer is or is not in business. Erspamer Advertising Co. v.  
Dept. ofLabor, 214 Neb. 68, 333 N.W2d 646 (1983). Although 
the control or right of control is the chief factor to be 
considered, Maricle v. Spiegel, 213 Neb. 223, 329 N.W2d 80 
(1983), no one factor is conclusive, Eden v. Spaulding, 218 
Neb. 799, 359 N.W2d 758 (1984).  

Eden held that one who transported newspapers in a truck 
which he owned and maintained, who had other business 
interests, who was paid for his services without deduction for 
income or Social Security taxes, who was not subject to the 
control or direction of the employer, and who did not consider 
himself to be an agent of the employer was an independent 
contractor.  

In Maricle a tank truck owner who hired his own employees, 
paid them from his own account after withholding taxes, set his 
own prices, handled all customer billings, and did not feel 
compelled to use company advertising was not the agent of the 
oil company employing him to transport its products, 
notwithstanding the fact that the oil company did give the truck 
owner advice from time to time.  

In Erspamer a salesman who was provided no facilities or 
transportation, was not on salary, and over whose performance 
the employer exercised little control was held to be an 
independent contractor.  

Big Valley was engaged in the distinct business of erecting 
buildings from components it purchased, an activity which 
required special skill; Big Valley was not subject to the direction 
or supervision of Bonanza, and Bonanza did not attempt to 
exert either direction or supervision; Big Valley negotiated and 
set the terms of the contract for the erection of the building; Big
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Valley handled the billing of Mr. Herman; and Big Valley 

undertook the modification of the building sold to it by 
Bonanza. The only inference which can be drawn from an 

application of the factors previously enumerated to the facts of 

this case is that Big Valley was an independent contractor and 

not an agent of Bonanza.  
It is true that Bonanza referred Big Valley to Mr. Herman, 

that Big Valley used a brochure prepared by Bonanza in 

negotiating its contract with Mr. Herman, that Bonanza 

offered training sessions and presumably trained Big Valley, 
and that Big Valley used a warranty form prepared by Bonanza.  

Those facts, however, do not make Big Valley an agent of 

Bonanza. We have stated that one who receives goods from 

another for resale to a third person is not thereby the other's 

agent unless his or her duty is to act primarily for the benefit of 

the one delivering the goods to him or her. Reeves v. Associates 

Financial Services Co., Inc., 197 Neb. 107, 247 N.W.2d 434 

(1976).  
There is nothing in the evidence which would support a 

finding that Big Valley acted primarily for the benefit of 

Bonanza. The evidence is that Big Valley was acting primarily 
for its own benefit; it undertook to buy components from 

which to erect a building and sell an erected building for the 

price it set. The fact that it used a Bonanza brochure to make 

the sale does not alter the fact that the agreement out of which 

this suit arose was between Mr. Herman and Big Valley only.  
The Hermans further argue, however, that in any event 

Bonanza is estopped from denying liability, for it represented 

that it would correct the leaks and in fact undertook to do so.  

In making that argument the Hermans rely on cases such as 

Bank of Valley v. Shunk, 215 Neb. 25, 337 N.W.2d 118 (1983), 
and Kresha v. Kresha, 211 Neb. 92, 317 N.W.2d 776 (1982), 
which recognize that affirmance of an unauthorized 
transaction can be inferred from a failure to repudiate it.  

That argument, however, begs the question. The 

above-stated rule applies where an agent has acted beyond his 

or her authority. In other words, the rule presupposes the 

existence of a principal-agent relationship; it does not assist us 

in determining whether such an agency relationship exists. It
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cannot apply where there is no agency, for there cannot have 
been an unauthorized act by a nonexistent agent. Bonanza's 
repair efforts were simply a public relations effort and cannot 
be deemed to have created an agency relationship with Big 
Valley where none existed before the repair efforts were 
undertaken.  

The evidence thus fails as a matter of law to establish an 
agency relationship between Bonanza and Big Valley.  

This, then, brings us to the warranty issue. As tried, the case 
presents questions as to whether Bonanza breached the 
Uniform Commercial Code implied warranties of fitness and 
merchantability, as well as any express warranty contained in 
the brochure displayed to Mr. Herman by Big Valley.  

The first question to be resolved in connection with this issue 
is whether the Nebraska Uniform Commercial Code applies to 
this transaction.  

As recently stated in Mennonite Deaconess Home & Hosp. v.  
Gates Eng'g Co., 219 Neb. 303, 363 N.W.2d 155 (1985), 
whether a transaction involving both a transfer of goods and 
the performance of labor is the sale of "goods" as 
contemplated by Neb. U.C.C. § 2-102 (Reissue 1980) (and thus 
within the purview of the code) or the sale of "services" (and 
thus not within the purview of the code) depends upon the 
predominant purpose of the transaction. If that predominant 
purpose is the rendition of a service with the goods incidentally 
involved, the transaction is not the sale of goods; if, on the 
other hand, the predominant purpose is the transfer of goods 
with labor incidentally involved, the transaction does constitute 
the sale of goods.  

The predominant purpose of the transaction was not to sell 
Mr. Herman the components for a building but, rather, to 
create a building for him. Thus, the predominant purpose of 
the transaction was the erection of the building; that is, the 
rendition of a service, not the transfer of goods. Therefore, the 
Nebraska Uniform Commercial Code does not apply, and we 
are left with the question of whether the language of the 
brochure, prepared by Bonanza and shown to Mr. Herman by 
Big Valley, constituted the making of an express common-law 
warranty to the Hermans by Bonanza.
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We have indicated that an express common-law warranty 
arises when, to induce a sale, the seller makes a statement of fact 
representing the quality or character of the thing sold, which 
statement is reasonably relied upon by the buyer. See, Erskine v.  
Swanson, 45 Neb. 767, 64 N.W 216 (1895)- Patrick v. Leach, 8 
Neb. 530, 1 N.W. 853 (1879).  

The brochure prepared by Bonanza and presented to Mr.  
Herman by Big Valley extolled the virtues of Bonanza buildings 
and expressly promised that Bonanza, as well as the "Local 
Independent Builder," would replace or repair defects resulting 
from poor workmanship. It clearly would have been reasonable 
for Mr. Herman to rely on those statements in entering into the 
transaction. If he did in fact rely on the statements, there arose 
an express common-law warranty that Bonanza, as the 
manufacturer of the building components, as well as the "Local 
Independent Builder," would repair or replace those portions 
of the building rendered defective because of poor 
workmanship.  

It is true that there was no privity between Bonanza and Mr.  
Herman, in the sense that they did not deal directly with each 
other. However, there is no denying the fact that the statements 
in the brochure were, by their very terms, directed to the 
ultimate consumer, in this case Mr. Herman. We recognize that 
Peterson v. North American Plant Breeders, 218 Neb. 258, 354 
N.W.2d 625 (1984), arose under the Uniform Commercial Code 
and is therefore not direct precedent for this case. Nonetheless, 
the rules therein that an advertisement may create an express 
warranty and that the lack of privity between a buyer and 
manufacturer does not preclude an action against the 
manufacturer for recovery of economic losses caused by a 
breach of the warranty apply by analogy. The underlying 
rationale of Peterson simply is that a manufacturer may not on 
the one hand reap the benefits of the glowing descriptions and 
promises it puts into the stream of commerce, and on the other 
hand avoid legal responsibility for them when they prove 
unfounded.  

As to Mr. Herman, then, the sustainment of Bonanza's 
motion to dismiss at the close of the Hermans' evidence was 
improvident. As to him, it must be determined as a question of
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fact from a weighing of the evidence whether he relied on the 
statements in Bonanza's brochure such that those statements 
become a part of the basis of the bargain. If so, there was a 
reasonable reliance upon Bonanza's warranty; if not, there was 
no such reliance, and, thus, one of the essential elements of a 
cause of action for the breach of an express common-law 
warranty would be lacking.  

As to Mrs. Herman, the situation is that there is simply no 
evidence she was a party to the transaction at all. Consequently, 
the dismissal as a matter of law as to her was correct.  

AFFIRMED IN PART, AND IN PART REVERSED AND 

REMANDED FOR FURTHER PROCEEDINGS.  

GRANT, J., not participating.  
BOSLAUGH, J., dissenting in part.  
I dissent only from that part of the opinion of the court 

which holds there may be a question of fact as to whether the 
defendant is bound by a common-law express warranty.  

The seller in this case was Big Valley Builders, Inc. The 
defendant only furnished component parts to Big Valley, which 
were then assembled by Big Valley on the plaintiff's property.  

The Bonanza brochure stated clearly that the person giving 
service to the plaintiff before and after construction would be 
the "Local Independent Builder." The written express 
"Bonanza Building Warranty" which the plaintiff received was 
between the Bonanza builder (Big Valley Builders, Inc.) and the 
plaintiff.  

This is not a case where a manufacturer placed a completed 
product in the stream of commerce. It seems to me that the 
evidence in this case will not support a finding that the 
defendant warranted the performance of the "independent 
builder."
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1. Civil Rights: Attorney Fees. Title 42 U.S.C. § 1988 (1982) was intended as an 
incentive for private enforcement of civil rights, and serves as a general avenue 
for award of attorney fees following action under 42 U.S.C. § 1983 (1982).  

2. Appeal and Error. Regarding questions of law, this court has an obligation to 
reach its conclusion independent from the conclusion reached by a trial court.  

3. Civil Rights: Attorney Fees. A claim under 42 U.S.C. § 1983 (1982) may be 
brought in a state court in the procedural context of a state court's reviewing the 
actions of a state administrative agency, and attorney fees may be awarded under 
42 U.S.C. § 1988 (1982) in such a case.  

4. _ : . Title 42 U.S.C. § 1988 (1982) does not provide a basis for the 

award of attorney fees in appearances before an administrative agency.  

Appeals from the District Courts for Lincoln and Dawson 
Counties: JOHN P. MURPHY, Judge. Cause in No. 84-843 
remanded for further proceedings. Judgment in No. 84-869 
affirmed.  

Robert M. Spire, Attorney General, and Royce N. Harper, 
for appellants.  

Ronald L. Sanchez, for appellees.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

GRANT, J.  
Defendants-appellants, Nebraska Department of Public 

Welfare et al. and Gina C. Dunning (director of the Nebraska 
Department of Social Services) et al., appeal from separate 
orders entered in the district courts for Lincoln and Dawson 
Counties, Nebraska. The orders appealed from awarded 
attorney fees to the plaintiffs-appellees, Debbie Maldonado et 
al. and Lois Burnside. The only issue in each appeal concerns 
the appropriateness of the district court's award of attorney 
fees. The cases were consolidated for briefing and oral 
argument in this court.
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Both appeals involve actions brought in the respective 
district courts by appellees, seeking review of adverse agency 
decisions, pursuant to Neb. Rev. Stat. §§ 84-917 through 
84-919 (Reissue 1981). In each case the plaintiffs had lost claims 
for benefits before the administrative agency and had appealed 
to the district court. Plaintiffs prevailed in the district court and 
thereafter filed a motion requesting that attorney fees be 
awarded. Plaintiffs asserted that the district court had 
jurisdiction of their claims under 42 U.S.C. § 1983 (1982) and, 
therefore, plaintiffs were entitled to attorney fees pursuant to 
42 U.S.C. § 1988 (1982). We first note that the Nebraska agency 
named in each petition is the same. Effective August 26, 1983, 
pursuant to Neb. Rev. Stat. § 68-722 (Cum. Supp. 1984), the 
name "Department of Public Welfare" was changed to 
"Department of Social Services." The administrative agency 
will be referred to as the department in each case.  

Defendants contend that § 1988 is only applicable in actions 
based on § 1983; that Nebraska's administrative proceedings 
are not actions based upon § 1983; and that, therefore, 
attorney fees cannot be granted pursuant to § 1988. Defendants 
also contend that the doctrine of sovereign immunity precludes 
suits against the state pursuant to § 1983 in its own courts in the 
absence of any specific state legislation waiving the state's 
immunity.  

The district court granted plaintiffs' motions requesting 
attorney fees, citing § 1988 as providing the court with 
authorization to award fees. Defendants' motions for a new 
trial were overruled. The defendants have since timely appealed 
to this court. For the reasons stated below we affirm.  

The facts in each case are slightly different. In case No.  
84-843 Maldonado filed a petition in the district court for 
Lincoln County, Nebraska, on November 22, 1982, against the 
department and state and county officials in their official 
capacities as administrators of the aid to dependent children 
program (hereafter ADC). The petition sought review of the 
department's administrative action. Maldonado alleged that 
the state agency and officials counted income as twice being 
available to her, thereby reducing her ADC payment and thus 
depriving her and her children of the proper amount of ADC.
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The defendants filed a general denial. Before filing her petition, 
Maldonado had exhausted her administrative appeals pursuant 
to Neb. Rev. Stat. § 68-1016 (Reissue 1981). The record before 
the district court consists entirely of Maldonado's previous 
administrative hearing.  

On July 24, 1984, the district court entered its order finding 
that the defendants had incorrectly computed Maldonado's 
September 1982 ADC grant, and ordered the defendants to 
recompute the ADC benefits due Maldonado. On July 27, 
1984, Maldonado filed a motion requesting attorney fees be 
granted. On August 16, 1984, the district court entered its order 
awarding attorney fees of $475 to Maldonado. The court found 
that even though Maldonado's petition did not specifically state 
that her action was brought under § 1983, "the allegations of 
the petition relate to deprivation of Constitutional rights which 
would permit attorneys fees pursuant to Section 1988 USC." 
Defendants-appellants do not challenge, in this appeal, the 
correctness of the district court's action in reversing the agency's 
determination against Maldonado, but appeal only from the 
award of attorney fees.  

In case No. 84-869, Burnside filed a petition on June 15, 
1984, in the district court for Dawson County, Nebraska, 
against the Nebraska Department of Social Services and Gina 
C. Dunning in her official capacity as administrator of the aid 
to the aged, blind, and disabled (hereafter AABD) and 
medicaid programs. Burnside alleged in her petition that the 
defendants had improperly terminated her AABD grant and 
medicaid assistance. The defendants filed a general denial.  
Before filing her petition, Burnside had exhausted her 
administrative remedies pursuant to § 68-1016.  

A hearing was held in district court on August 24, 1984. In 
addition to arguing the merits of her case at that hearing, 
Burnside also filed a motion requesting payment of attorney 
fees. On September 11, 1984, the district court entered its 
judgment in favor of Burnside and against the defendants. The 
court found that the defendants had violated Burnside's due 
process rights to a fair hearing as established under the U.S.  
Constitution and federal law. In so doing, the defendants acted 
under color of Nebraska law and regulations. The court
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awarded attorney fees of $865 along with nominal damages and 
court costs. Again, defendants-appellants do not appeal from 
the district court's determination on the merits of the case, but 
only from the award of attorney fees.  

Section 1983 provides in part as follows: 
Every person who, under color of any statute, 

ordinance, regulation, custom, or usage, of any State or 
Territory or the District of Columbia, subjects, or causes 
to be subjected, any citizen of the United States or other 
person within the jurisdiction thereof to the deprivation of 
any rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured 
in an action at law, suit in equity, or other proper 
proceeding for redress.  

If a person is successful in pursuing a § 1983 claim, § 1988 
allows that person to recover attorney fees. Section 1988.  
provides in pertinent part: "In any action or proceeding to 
enforce a provision of sections 1981, 1982, 1983 . . . the court, 
in its discretion, may allow the prevailing party, other than the 
United States, a reasonable attorney's fee as part of the costs." 

Section 1988 was intended as an incentive for private 
enforcement of civil rights and serves as a general avenue for 
award of attorney fees following action under § 1983. Maher v.  
Gagne, 448 U.S. 122, 100 S. Ct. 2570, 65 L. Ed. 2d 653 (1980).  

The defendants have assigned three errors. All of these errors 
concern questions of law. Regarding questions of law, this 
court has an obligation to reach its conclusion independent 
from the conclusion reached by a trial court. Boisen v. Petersen 
Flying Serv., 222 Neb. 239, 383 N.W.2d 29 (1986).  

In their first and third assignments of error, the defendants 
contend that "[a]n appeal from a finding and order of a 
director of a state agency pursuant to Neb. Rev. Stat. § 84-917 
(Reissue 1981) is not an action under 42 U.S.C. § 1983," and 
that "[tihe district court erred in awarding attorney fees to 
plaintiffs pursuant to 42 U.S.C. § 1988." Since these two 
assignments are interrelated, they will be considered together.  

The defendants contend that "the district court erred in not 
finding the Maldonado petition to be procedurally deficient in 
that § 1983 was never cited as a jurisdictional basis." Brief for
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Appellants at 6. The defendants contend that since no notice of 
a § 1983 claim was given either in the plaintiffs' petition or in 
open court, the defendants were denied the opportunity to 
contest the appropriateness of utilizing a § 1983 claim in the 
context of the district court's reviewing a state agency 
administrative decision. In support of their position defendants 
cite Ingram v. Moody, 382 So. 2d 522 (Ala. 1980). In Ingram 
the Alabama Supreme Court held that when the petition fails to 
allege an action under § 1983 and the record before the court 
did not support the conclusion that the case was tried on § 1983 
considerations, there could be no recovery under § 1983.  

A review of Maldonado's petition shows that § 1983 was not 
cited in any manner. We hold, however, that the petition 
sufficiently states facts which allege a claim under § 1983. In 
Nebraska's code system of pleading, the facts well pled, and not 
the theory of recovery, state the cause of action. Moore v. Puget 
Sound Plywood, 214 Neb. 14, 332 N.W2d 212 (1983); Newman 
Grove Creamery Co. v. Deaver, 208 Neb. 178, 302 N.W.2d 697 
(1981). Other states have also held that specific citation of 
§ 1983 is not required to state a cause of action under § 1983.  
Fairbanks Correctional Center v. Williamson, 600 P.2d 743 
(Alaska 1979); Stanton v. Godfrey, 415 N.E.2d 103 (Ind. App.  
1981); Gumbhir v. Kansas State Board of Pharmacy, 231 Kan.  
507, 646 P.2d 1078 (1982). In addition, the district court's final 
order shows on its face that the theory under which the case was 
decided was § 1983. The Ingram case is not controlling in this 
case.  

Defendants then contend that attorney fees were not 
properly awarded. The plaintiffs submit that § 1988 supplies 
the statutory authority for attorney fees in this case. The 
relevant part of § 1988 provides: "In any action or proceeding 
to enforce a provision of sections . . . 1983 . . . the court, in its 

discretion, may allow the prevailing party, other than the 
United States, a reasonable attorney's fee as part of the costs." 
In assessing such fees, we hold that the attorney fees for services 
rendered in the district court to Maldonado and Burnside are 
compensable under § 1988. Our basis for so holding is based on 
Maine v. Thiboutot, 448 U.S. 1, 100 S. Ct. 2502, 65 L. Ed. 2d 
555 (1980).
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In Thiboutot the Maine Department of Human Services 
notified the Thiboutots of a reduction in their aid to families 
with dependent children (AFDC) benefits. The department 
deemed the reduction was required by a change in federal 
regulations. The Thiboutots pursued their state administrative 
remedies, seeking to have the department reverse its findings.  
The department ruled against them. Having exhausted their 
state administrative remedies, the Thiboutots then sought 
judicial review of the administrative action in the state superior 
court. The Thiboutots later amended their complaint by also 
claiming relief under § 1983 for themselves and others similarly 
situated. The Thiboutots were successful in prevailing on the 
merits of their action, but the superior court denied their 
request for attorney fees. The Supreme Judicial Court of 
Maine, 405 A.2d 230 (1979), however, concluded that while the 
Thiboutots were not entitled to attorney fees under state law, 
they were entitled to attorney fees pursuant to § 1988.  

The U.S. Supreme Court upheld the award for attorney fees 
based on the language of § 1988. The Court set out that in 1976 
a sentence was added to § 1988, which provided in part: " 'In 
any action or proceeding to enforce a provision of sections ...  
1983 .. . the court, in its discretion, may allow . .. a reasonable 
attorney's fee. . . .' " (Emphasis in original.) 448 U.S. at 9. The 
Court interpreted the above language in the following manner: 
"The statute [§ 1988] states that fees are available in any § 1983 
action. Since we hold that this statutory action is properly 
brought under § 1983, and since § 1988 makes no exception for 
statutory § 1983 actions, § 1988 plainly applies to this suit." 
(Emphasis in original.) Id.  

The Court held that the Thiboutots "properly brought [their 
statutory action] under § 1983." The Supreme Court held that a 
claim under § 1983 may be brought in a state court in the 
procedural context of a state court's reviewing the actions of a 
state administrative agency, and attorney fees may be awarded 
under § 1988 in such a case.  

Maldonado and Burnside initially raised their rights under 
§ 1983 in the district court, following an unsuccessful attempt 
to adjudicate their rights at the administrative agency level.  
Maldonado and Burnside have raised their § 1983 claims in the
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same procedural context as did the Thiboutots. We hold that 
Thiboutot controls the award of attorney fees for services in the 
district court as compensable under § 1988.  

The defendants argue that "the doctrine of sovereign 
immunity bars such suits in the absence of any specific state 
legislation authorizing such a suit to be brought" (brief for 
Appellants at 8), citing Neb. Const. art. V, § 22. We hold that 
the defendants have laid down their sovereign immunity insofar 
as state actions are concerned in the context of this case. The 
programs under which Maldonado and Burnside receive their 
public assistance are funded by the Social Security Act and 
administered through the Nebraska Department of Social 
Services. In the hearing before the department in the 
Maldonado case, plaintiffs submitted an exhibit containing 17 
pages of federal regulations which were to be applied in 
determining the amount of ADC to which plaintiffs were 
entitled. Clearly, Maldonado's rights were secured by the laws 
of the United States, and the department, acting under color of 
Nebraska law, deprived Maldonado of those rights. The same 
reasoning applies to the Burnside case.  

In addition, Neb. Rev. Stat. § 68-1204 (Reissue 1981) 
provides that "the state hereby accepts and assents to all 
applicable provisions of the federal Social Security Act." By 
implication, the state has also assented to the determination of 
any grievances which might arise out of its administration of the 
Social Security programs. The courts of Nebraska are bound to 
adjudicate matters such as those in the cases at bar through 
Nebraska appeal statutes. The defendants' claim that sovereign 
immunity bars a § 1983 claim in our state courts is without 
merit. We hold that in each case the district court properly 
awarded attorney fees under § 1988.  

The weight of authority, however, holds that § 1988 does not 
provide a basis for an attorney fee in appearances before 
administrative agencies. Webb v. Dyer County Bd. of Ed., 471 
U.S. 234, 105 S. Ct. 1923, 85 L. Ed. 2d 233 (1985); Horacek v.  
Thone, 710 E2d 496 (8th Cir. 1983); Redd v. Lambert, 674 E2d 
1032 (5th Cir. 1982).  

In Webb v. Dyer County Bd. of Ed., supra, the U.S.  
Supreme Court, in denying attorney fees related to the
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administrative hearings in the case, stated: 
Congress only authorized the district courts to allow the 

prevailing party a reasonable attorney's fee in an "action 
or proceeding to enforce [§ 1983]." Administrative 
proceedings established to enforce tenure rights created by 
state law simply are not any part of the proceedings to 
enforce § 1983, and even though the petitioner obtained 
relief from his dismissal in the later civil rights action, he is 
not automatically entitled to claim attorney's fees for time 
spent in the administrative process on this theory.  

471 U.S. at 241.  
The record before us shows that all the attorney fees awarded 

in Burnside were for services rendered in the district court. The 
record shows that counsel for Burnside was not engaged until 
after the administrative proceedings were completed.  
Burnside's fees are entirely compensable under § 1988, and the 
district court's order is affirmed.  

The record is not clear if the attorney fees awarded in 
Maldonado were partly for services rendered at the department 
level and partly at the district court level. Based on the previous 
cases cited herein, any fees awarded for representation at the 
administrative agency level are not compensable under § 1988.  
Maldonado is thus remanded to the district court for a 
determination as to whether the attorney fees are for services in 
the district court.  

The judgment in Burnside is affirmed, and Burnside is 
awarded the sum of $500 as attorney fees on this appeal.  

CAUSE IN NO. 84-843 REMANDED FOR FURTHER 

PROCEEDINGS. JUDGMENT IN NO. 84-869 
AFFIRMED.
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J. L. BROCK BUILDERS, INC., A NEBRASKA CORPORATION, 

APPELLANT, v. ERIC DAHLBECK, JR., AND VIKING CONSTRUCTION, 

INC., APPELLEES.  

391 N.W.2d 110 

Filed August 1, 1986. No. 84-961.  

1. Corporations: Equity: Fraud. In equity, the corporate entity may be disregarded 
and held to be the mere alter ego of a shareholder or shareholders in various 
circumstances where necessary to prevent fraud or other injustice.  

2. Corporations: Equity: Liability. Proceedings seeking disregard of corporate 
entity, that is, piercing the corporate veil to impose liability on a shareholder for 
a corporation's debt or other obligation, are equitable actions.  

3. Corporations. A corporation will be looked upon as a legal entity as a general 
rule, and until sufficient reason to the contrary appears; but when the notion of 
a legal entity is used to defeat public convenience, justify wrong, protect fraud, 
or defend crime, the law will regard the corporation as an association of persons.  

4. Corporations: Debtors and Creditors: Liability: Fraud. A creditor, seeking to 
pierce the corporate veil and impose on a shareholder liability for a corporation's 
debt, has the burden to show, by a preponderance of evidence, that corporate 
entity must be disregarded to prevent fraud or injustice to the creditor.  

5. Fraud: Proof: Circumstantial Evidence. Fraud may be proved by circumstantial 
evidence.  

6. Corporations. Relevant circumstances or factors in determining existence of 
fraud in order to disregard corporate entity may include (1) grossly inadequate 
capitalization, (2) insolvency of the debtor corporation at the time the debt is 
incurred, (3) diversion by the shareholder or shareholders of corporate funds or 
assets to their own or other improper uses, and (4) the fact that the corporation is 
a mere facade for the personal dealings of the shareholder and that the 
operations of the corporation are carried on by the shareholder in disregard of 
the corporate entity.  

7. Corporations: Words and Phrases. Inadequate capitalization of a corporation, 
measured at the time of corporate formation, means capitalization very small in 
relation to the nature of the business of the corporation and the risks the business 
necessarily entails.  

8. -: -. Insolvency means the inability of a corporation to pay its debts 
as they become due in the usual course of its business, or an excess of liabilities of 
the corporation over its assets at a fair valuation. Neb. Rev. Stat. § 21-2002(15) 
(Reissue 1983).  

9. Corporations: Debtors and Creditors: Fraud. Stockholders of an insolvent 
corporation cannot participate in the distribution of its assets until creditors' 
claims against the corporation are paid. A shareholder's withdrawal of 
corporate assets leaving corporate debts unpaid is contrary to fundamental 
principles and may be considered as a circumstance in determining whether 
fraud exists.  

10. Corporations. Whenever one in control of a corporation uses that control, or
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uses the corporate assets, to further his or her own personal interests, the fiction 
of the separate corporate identity may properly be disregarded.  

Appeal from the District Court for Douglas County: JAMES 

A. BUCKLEY, Judge. Reversed and remanded with direction.  

Robert F Martin, P.C., for appellant.  

Eric Dahlbeck, Jr., pro se.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

SHANAHAN, J.  
Between 1971 and 1977, J. L. Brock Builders, Inc., provided 

supplies, materials, and services for painting properties owned 
by Viking Construction, Inc. When Viking failed to pay its 
account, Brock filed suit in the district court for Douglas 
County, seeking judgment for $15,895 against Viking and Eric 
Dahlbeck, Jr., Viking's president and sole shareholder. When 
Viking admitted liability for the debt of $15,895, judgment was 
entered for Brock against Viking, and the sole issue submitted 
to the district court was whether, in disregard of Viking's 
corporate entity, Dahlbeck was liable for the debt which Viking 
owed Brock. The district court decided in favor of Dahlbeck 
and dismissed Brock's action to impose liability on Dahlbeck by 
piercing Viking's corporate veil.  

"In equity, the corporate entity may be disregarded and held 
to be the mere alter ego of a shareholder or shareholders in 
various circumstances where necessary to prevent fraud or 
other injustice." United States Nat. Bank of Omaha v. Rupe, 
207 Neb. 131, 135, 296 N.W.2d 474, 477 (1980). In Workman v.  
Workman, 174 Neb. 471, 501, 118 N.W.2d 764, 782 (1962), we 
stated: 

"A court of equity will not permit mere corporate forms 
to serve as a cloak and a shield to the perpetration of a 
fraud, but will examine the whole transaction, looking 
through corporate forms to the substance of things, to 
protect the rights of innocent parties, or to circumvent 
fraud." 

Proceedings seeking disregard of corporate entity, that is, 
piercing the corporate veil to impose liability on a shareholder
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for a corporation's debt or other obligation, are equitable 
actions. See, United States Nat. Bank of Omaha v. Rupe, 
supra; Slusarski v. American Confinement Sys., 218 Neb. 576, 
357 N.W2d 450 (1984).  

An appeal to the Supreme Court in an equitable action is a 
trial of factual questions de novo on the record, requiring the 
Supreme Court to reach a conclusion independent of the 
findings of the trial court. Neb. Rev. Stat. § 25-1925 (Reissue 
1985). The Supreme Court's de novo review of the record is 
subject to the rule that, where credible evidence is in conflict on 
a material issue of fact, the Supreme Court will consider the 
fact that the trial court observed the witnesses and accepted one 
version of facts over another. American Sec. Serv. v. Vodra, 222 
Neb. 480, 385 N.W.2d 73 (1986).  

In 1971 Gail Koch and Dahlbeck incorporated Viking to 
develop real estate. Viking was capitalized with $3,000, $2,250 
in cash by Dahlbeck for 75 percent of the stock and $750 in 
services by Koch for 25 percent of the stock. At the first meeting 
of the board of directors, a $7,000 loan from Dahlbeck to 
Viking was approved. Viking's capital account never changed 
throughout its existence. Viking developed two South Omaha 
subdivisions involving 65 lots, 25 of which cost $10,000 each, 
with the remaining 40 at $4,500 an acre. Federal income tax 
returns for Viking were introduced into evidence. During its 
first 4 years, Viking had average real estate sales of $1,259,260.  
From 1975 to 1978, however, Viking's sales decreased from 
$458,393 to $169,432. Other annual averages throughout 
Viking's existence included a net operating loss-$9,519, 
accounts payable-$147,072, assets-$738,794, and 
liabilities-$833,312. According to balance sheets accom
panying Viking's federal income tax returns, Viking's average 
liabilities at book value throughout its existence exceeded its 
average assets at book value.  

In 1972 Viking paid $15,000 salaries to Dahlbeck, as 
president, and Koch, as secretary-treasurer, of the corporation.  
Dahlbeck's salary in 1973 was $5,750, while Koch's was 
$13,000. In 1974 Dahlbeck and Koch each received a salary of 
$2,500. Viking paid no salaries from 1975 to 1978. Koch 
severed his relationship with Viking as an officer and
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shareholder in 1976, and his stock was bought by Viking and 
reported as treasury stock on its financial statements.  

On January 11, 1977, on behalf of Viking, Dahlbeck wrote a 
letter to the corporation's creditors: 

Even with the activity that we have at the present time, 
it will be at least April or May before we will have any cash 
flow with which to pay any old accounts. At that time, I 
am sure we will be able to resume some kind of a 
reasonable payment schedule. Until then we are still 
hanging on by our fingernails. Let's all hope no one clips 
them off.  

When Viking's business continued to decline during the 
remainder of 1977, Brock made a demand for payment. Early 
in 1978, Viking commenced winding up its business and, on 
March 31, transferred assets valued at $11,000, its entire net 
worth, to Dahlbeck in satisfaction of his loans to the 
corporation. At the time of the transfer of assets to Dahlbeck, 
Viking owed other creditors, including Brock, $78,000. Viking 
made its last payment to Brock in April 1978, leaving a balance 
of $15,895 owed on the debt to Brock. In July, Viking notified 
homeowners that it would no longer be able to do work or make 
repairs on houses acquired from the corporation. On 
November 2 Dahlbeck assigned his personal assets, which 
included property he had received from Viking on March 31, to 
a bank in partial payment of a loan to Viking for which 
Dahlbeck was the guarantor.  

After Viking dissolved in 1980, Brock filed suit, alleging that 
Dahlbeck had used Viking's assets for his personal purposes 
and had thereby defrauded Brock as one of Viking's creditors.  

Brock presented testimony from an expert, Gilbert Ragan, 
an accountant and a professor of accounting and economics.  
Ragan expressed an opinion that Viking was "grossly 
inadequately capitalized for the size of its operation" and that 
the purpose of capitalization for $3,000 was a "liability shield." 
Although he acknowledged that it was not unusual for a home 
developer to enter business somewhat undercapitalized, Ragan 
testified that he did not recall any developer, with sales as 
extensive as Viking's, going into business with "just $3,000 
worth of capital." Referring to a home construction business
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such as Viking's, Ragan testified the industry standard called 
for a net equity ratio (ratio of corporate debt to net corporate 
equity) of 61.2 percent, that is, $612 of debt for every $1,000 of 
equity. For Viking the net equity ratio was zero percent.  
Concerning his examination and analysis of Viking's books, 
Ragan testified that Dahlbeck had received preferential 
treatment as one of Viking's creditors because the transfer of 
Viking's assets to Dahlbeck had "cleaned out the assets of 
Viking . . . . They did have remaining at that particular time 
other creditors, accounts payable of $78,000." According to 
Ragan, throughout its corporate existence, Viking was 
insolvent.  

On the subject of Viking's capitalization, Dahlbeck testified, 
"We didn't feel like we needed to put a lot more, and I guess 
when we originally capitalized we didn't have a lot more." 
Dahlbeck also testified he had "at one point . . . $105,000 of 
[his] own personal cash invested in Viking" but that "it was 
considered a loan." There is no documentary evidence of any 
Viking debt to Dahlbeck. Dahlbeck testified that the transfer of 
Viking's assets to him actually reduced the number of 
contractors and suppliers who would have been unpaid, 
especially if Viking were forced into bankruptcy. Dahlbeck 
admitted that Viking continued to incur debts, although 
Viking's debts exceeded its assets. Dahlbeck admitted that, 
notwithstanding the corporation's knowledge of its insolvency 
from the time of its incorporation, Viking continued its 
operations in land development.  

In Scribner Grain & Lumber Co. v. Wortman, 204 Neb. 92, 
94, 281 N.W.2d 394, 395-96 (1979), we stated: 

" '[A] corporation will be looked upon as a legal entity as 
a general rule, and until sufficient reason to the contrary 
appears; but, when the notion of a legal entity is used to 
defeat public convenience, justify wrong, protect fraud, 
or defend crime, the law will regard the corporation as an 
association of persons. " 

See, also, Southwest Bank of Omaha v. Moritz, 203 Neb. 45, 
277 N.W.2d 430 (1979). In George v. Board of Education, 210 
Neb. 127, 129, 313 N.W.2d 259, 261 (1981), we held: "[The] 
corporate identity is disregarded only where the corporation
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has been used to commit fraud, violate a legal duty, or 
perpetrate a dishonest or unjust act in contravention of the 
rights of another." See, also, Slusarski v. American 
Confinement Sys., 218 Neb. 576, 357 N.W.2d 450 (1984).  

A creditor, seeking to pierce the corporate veil and impose on 
a shareholder liability for a corporation's debt, has the burden 
to show, by a preponderance of evidence, that corporate entity 
must be disregarded to prevent fraud or injustice to the creditor.  
North Arlington Med. v. Sanchez Constr, 86 Nev. 515, 471.  
P.2d 240 (1970).  

Fraud may be proved by circumstantial evidence. Alliance 
Nat. Bank v. State Surety Co., ante p. 403, 390 N.W.2d 487 
(1986). We stated in United States Nat. Bank of Omaha v.  
Rupe, 207 Neb. 131, 296 N.W.2d 474 (1980): "Some of the 
factors which are relevant in determining to disregard the 
corporate entity" on the basis of fraud are: 

(1) Grossly inadequate capitalization; (2) Insolvency of 
the debtor corporation at the time the debt is incurred; (3) 
Diversion by the shareholder or shareholders of corporate 
funds or assets to their own or other improper uses; and 
(4) The fact that the corporation is a mere facade for the 
personal dealings of the shareholder and that the 
operations of the corporation are carried on by the 
shareholder in disregard of the corporate entity.  

Id. at 135, 296 N.W.2d at 477. See, also, Nebraska Engineering 
Co. v. Gerstner, 212 Neb. 440, 323 N.W.2d 84 (1982); Slusarski 
v. American Confinement Sys., supra.  

The circumstances or factors to determine existence of 
fraud, as suggested in United States Nat. Bank of Omaha v.  
Rupe, supra, are analogous to the "badges, signs, indicators, or 
indicia of fraud" examined in Gifford-Hill& Co. v. Stoller, 221 
Neb. 757, 763, 380 N.W.2d 625, 630 (1986): 

" '[B]adges of fraud' . . . are said to be facts which throw 
suspicion on a transaction, and which call for an 
explanation. . . . More simply stated, they are signs or 
marks of fraud. They do not of themselves or per se 
constitute fraud, but they are facts having a tendency to 
show the existence of fraud, although their value as 
evidence is relative not absolute. They are not usually
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conclusive proof; they are open to explanation. They may 
be almost conclusive, or they may furnish merely a 
reasonable inference of fraud, according to the weight to 
which they may be entitled from their intrinsic character 
and the special circumstances attending the case. Often a 
single one of them may establish and stamp a transaction 
as fraudulent. When, however, several are found in the 
same transaction, strong, clear evidence will be required to 
repel the conclusion of fraudulent intent . . ." [Citing and 
quoting from Montana Nat. Bank v. Michels, -Mont.  
__, 631 P.2d 1260 (1981).] 

As expressed in Gifford-Hill, supra at 764, 380 N.W2d at 
630: "Although the 'badges of fraud' may not be conclusive 
and may be strong or weak according to the nature and number 
involved in a particular transaction, concurrence of several 
such badges provides a strong inference of fraud." 

Characteristics of inadequate capitalization were suggested 
in J-R Grain Co. v. FAC, Inc., 627 F2d 129, 135 (8th Cir. 1980), 
when the court stated: 

" 'Inadequate capitalization' . . . means capitalization 
very small in relation to the nature of the business of the 
corporation and the risks the business necessarily entails.  
Inadequate capitalization is measured at the time of 
formation . . . . A corporation that was adequately 
capitalized when formed but has suffered losses is not 
undercapitalized. . . . [Undercapitalization] presents a 
question of fact that turns on the nature of the business of 
the particular corporation." ...  

... [T]he general rule [is] that inadequate capitalization 
is a factor to be considered in determining whether to 
disregard the corporate entity.  

A corporation's financial responsibility to creditors affected 
by the corporation's inadequate capitalization is discussed in 1 
W. Fletcher, Cyclopedia of the Law of Private Corporations 
§ 44.1 at 528 (rev. perm. ed. 1983): 

The attempt to do corporate business without providing 
any sufficient basis of financial responsibilities to 
creditors . . will be ineffectual to exempt the stockholders 
from corporate debts. . . . [S]tockholders should in good
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faith put at the risk of the business unencumbered capital 
reasonably adequate for its prospective liabilities. If the 
capital is illusory or trifling compared with the business to 
be done and the risks of loss, this is ground for denying the 
separate entity privilege.  

An examination of the facts and circumstances of this case 
discloses Viking was grossly inadequately capitalized at the time 
of its formation. Viking's capital was $3,000 at formation and it 
had as an asset 65 lots, 25 at $10,000 each and the remaining 40 
at $4,500 an acre. The scale of operations anticipated by both 
the number of lots and their value cannot be adequately 
capitalized by $3,000. The risk to creditors must be balanced by 
the availability of more capital should the corporation fail. In 
reaching our conclusion that Viking was grossly inadequately 
capitalized, we note Dahlbeck could have provided more 
capital to Viking at its formation, but chose instead to loan 
Viking $7,000. However, inadequate capitalization, by itself, is 
insufficient to prove fraud. See, J-R Grain Co. v. FAC, Inc., 
supra; North Arlington Med. v. Sanchez Constr, supra. While 
inadequate capitalization is a factor to be considered in 
determining whether fraud exists to warrant disregard of 
corporate entity, it is further necessary to consider the other 
circumstances or factors suggested in United States Nat. Bank 
of Omaha v. Rupe, 207 Neb. 131, 296 N.W.2d 474 (1980).  

In determining whether Viking was insolvent at the time it 
became indebted to Brock, see United States Nat. Bank of 
Omaha v. Rupe, supra, the Nebraska Business Corporation 
Act provides a definition of insolvency, namely, the "inability 
of a corporation to pay its debts as they become due in the usual 
course of its business, or an excess of liabilities of the 
corporation over its assets at a fair valuation." Neb. Rev. Stat.  
§ 21-2002(15) (Reissue 1983). Whether insolvency exists is 
usually a question of fact. See 15A W. Fletcher, Cyclopedia of 
the Law of Private Corporations § 7365 (rev. perm. ed. 1981).  
In the letter to creditors on January 11, 1977, Dahlbeck, on 
behalf of Viking, acknowledged that corporate cash-flow was 
insufficient to pay accounts which were due. Dahlbeck testified 
that Viking continued to operate and incur debts, even though 
it was insolvent from the time of incorporation, and that
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Viking's liabilities exceeded its assets. Professor Ragan testified 
that, from an accountant's point of view, Viking was insolvent 
throughout its existence. All the evidence demonstrates that 
Viking was unable to pay its debts as they became due in the 
usual course of Viking's business and was, therefore, insolvent.  
See Nebraska Business Corporation Act, § 21-2002(15). We can 
reach no conclusion other than Viking's insolvency throughout 
its existence. A second factor suggested in Rupe, namely, 
corporate insolvency when the debt is incurred, has been 
established.  

Concerning diversion of corporate funds or assets to the 
personal or improper use of a shareholder, preventing payment 
of corporate debts: 

Stockholders of an insolvent corporation cannot 
participate in the distribution of its assets until the claims 
of creditors are paid. If the assets or capital are distributed 
to stockholders, either directly or indirectly, or if the 
stockholders are allowed to withdraw assets leaving 
creditors unpaid, they may be compelled to repay what 
they have received, at the suit of creditors ... at least to the 
extent necessary to realize the ratable liability of each 
stockholder for corporate debts, if the company has not 
retained sufficient assets to pay its debts ....  

The withdrawal of assets leaving debts unpaid is 
contrary to fundamental principles and has been 
designated as a fraud on creditors.  

15A W. Fletcher, supra at § 7417 at 137. See Blocker v. Drain 
Line Sewer & Water Co., 5 Ill. App. 3d 289, 292, 282 N.E.2d 
207, 209 (1972) (" 'A corporation has no right to give away its 
property, leaving its creditors unpaid and not provided for, and 
any transfer of its assets not made in the usual course of 
business, and for value, will be set aside . . . .' "); cf.  
Gifford-Hill & Co. v. Stoller, 221 Neb. 757, 762, 380 N.W.2d 
625, 629 (1986) (regarding "conveyances to defraud creditors," 
Neb. Rev. Stat. §§ 36-401 et seq. (Reissue 1978), "[w]hen a 
debtor intentionally withdrew executable assets from the reach 
of process, such transactions were characterized as fraudulent 
to the creditors of that debtor").  

Although he was aware of $78,000 in debts to Viking's
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suppliers and subcontractors, Dahlbeck, as Viking's sole 
shareholder, transferred all Viking's assets to himself, resulting 
in preferential payment to the detriment of Viking's recognized 
creditors. Preferential treatment in distribution of Viking's 
total assets prevented even partial payment to Viking's known 
creditors. The presence of a transaction where corporate funds 
or assets are diverted to the personal or improper use of a 
shareholder is not per se fraudulent, but may give rise to an 
inference of fraud. Dahlbeck's action constitutes an improper 
use of corporate funds, an injustice perpetrated by a 
shareholder, thus establishing the third circumstance or factor 
suggested in Rupe (diversion of corporate funds or assets).  

The evidence does not support a conclusion that Dahlbeck 
used Viking as a mere facade for his personal dealings or that 
Viking's operations were conducted by Dahlbeck in disregard 
of Viking's corporate entity, the fourth factor found in United 
States Nat. Bank of Omaha v. Rupe, 207 Neb. 131, 296 N.W.2d 
474 (1980). As expressed in I W. Fletcher, Cyclopedia of the 
Law of Private Corporations § 41.10 at 397-98 (rev. perm. ed.  
1983): 

[W]hen the corporation is the mere alter ego, or business 
conduit of a person, it may be disregarded....  

Whenever one in control of a corporation uses that 
control, or uses the corporate assets, to further his or her 
own personal interests, the fiction of the separate 
corporate identity may properly be disregarded. . . . [The 
moving party's] burden of proof is not met by simply 
alleging a pattern of corporate transaction, rather, some 
concrete evidence of ownership or interest must be alleged 
and established showing that the separate personalities of 
the corporation and the individual no longer exist. Mere 
domination and control of the corporation by the sole or 
principal stockholder, who is entitled to all of the 
corporation's profits, does not make the stockholder 
personally liable.  

Evidence did not establish that Dahlbeck and Viking ceased 
their separate existence, as it were, so that the interests of 
Viking became the interests of Dahlbeck. There was no unity of
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interest as far as Dahlbeck and Viking were concerned. As the 
Supreme Court of Iowa expressed in Northwestern Nat. Bank 
of Sioux City v. Metro Ctr., 303 N.W.2d 395, 398 (Iowa 1981): 
"The separate-entity concept of the corporation may be 
disregarded 'under exceptional circumstances, for example, 
where the corporation is a mere shell, serving no legitimate 
business purpose, and used primarily as an intermediary to 
perpetuate fraud or promote injustice.' " 

However, we conclude that there is sufficient evidence 
establishing three of the four factors set forth in United States 
Nat. Bank of Omaha v. Rupe, supra, that is, grossly inadequate 
capitalization, insolvency of the debtor corporation at the time 
the debt is incurred, and diversion by a shareholder of the 
corporate funds or assets to the shareholder's own use. Such 
factors, as set forth in Rupe, are "some of the factors" relevant 
in determining whether to disregard corporate entity.  
Establishing three of the four factors suggested in United States 
Nat. Bank of Omaha v. Rupe, supra, is sufficient for our 
conclusion that Viking's corporate existence was used to 
commit a fraud upon Brock and that Viking's corporate entity 
should be disregarded and liability imposed on Dahlbeck for 
the debt incurred by Viking. Therefore, we reverse the 
judgment of the district court and remand this matter to the 
district court with direction to enter judgment in the amount of 
$15,895 in favor of Brock against Dahlbeck.  

REVERSED AND REMANDED WITH DIRECTION.  

KRIVOSHA, C.J., dissenting.  
I must respectfully dissent from the majority opinion in this 

case. In my view the majority has reached an improper 
conclusion and is in error in reversing the decision of the district 
court. In reaching its conclusion the majority quotes from 
Scribner Grain & Lumber Co. v. Wortman, 204 Neb. 92, 94, 
281 N.W.2d 394, 395-96 (1979), wherein we stated: 

" '[A] corporation will be looked upon as a legal entity as 
a general rule, and until sufficient reason to the contrary 
appears; but, when the notion of a legal entity is used to 
defeat public convenience, justify wrong, protect fraud, 
or defend crime, the law will regard the corporation as an 
association of persons.'
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I am unable to find any evidence in this record to justify a 
conclusion that the formation and operation of Viking 
Construction, Inc., were used to defeat public convenience, 
justify wrong, protect fraud, or defend crime. We recently said 
in ServiceMaster Indus. v. J.R.L. Enterprises, ante p. 39, 43, 
388 N.W.2d 83, 86 (1986), that " 'where fraud is committed by 
a corporation it is time to disregard the corporate fiction and 
hold the persons responsible therefor in their individual 
capacities.' " Since the majority has made a factual finding that 
Dahlbeck in no way intended to use Viking as a vehicle for 
protecting himself, but was merely guilty of being an imprudent 
businessman, I am at a loss to understand why we have chosen 
to disregard the corporation and hold the sole stockholder 
personally liable.  

The majority notes: " 'Some of the factors which are 
relevant in determining to disregard the corporate entity' on the 
basis of fraud are:" 

(1) Grossly inadequate capitalization; (2) Insolvency of 
the debtor corporation at the time the debt is incurred; (3) 
Diversion by the shareholder or shareholders of corporate 
funds or assets to their own or other improper uses; and 
(4) The fact that the corporation is a mere facade for the 
personal dealings of the shareholder and that the 
operations of the corporation are carried on by the 
shareholder in disregard of the corporate entity.  

I do not believe the evidence justifies our reaching a conclusion 
that simply by adding up evidence in support of the factors, we 
may conclude that the immunity against suit granted by 
Nebraska statute to the shareholders of a corporation should be 
disregarded.  

In the first instance, while there was evidence that the 
corporation was grossly inadequately capitalized, there was 
further evidence by the plaintiff's own witness that such 
undercapitalization was not unusual. One is inclined to believe 
that a host of small corporations are regularly incorporated and 
undercapitalized and that few, if any, home construction 
businesses could meet the expert's "industry standard" of a net 
equity ratio of 61.2 percent. Furthermore, the evidence 
establishes that, in addition to the paid-in capital, Dahlbeck
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loaned the corporation an additional $7,000, not uncommon or 
evidence of an intent to create a sham corporation.  

Regarding the .second factor, insolvency of the debtor 
corporation at the time the debt is incurred, while the evidence 
does support the conclusion that Viking's average liabilities at 
book value throughout its existence exceeded its average assets 
at book value, the evidence is further uncontradicted that 
throughout the time that Viking was in existence and had sales, 
a period of about 8 years, it did pay its bills, though not always 
on time and not always in the full amount, similar to a host of 
other corporations doing business.  

With regard to the third factor, diversion by the shareholder 
or shareholders of corporate funds or assets to their own or 
other improper uses, the evidence establishes that Dahlbeck did 
cause Viking to transfer to Dahlbeck some $11,000 in assets.  
The assets, however, did not remain with Dahlbeck but, rather, 
were immediately thereafter transferred to a creditor of the 
corporation. To therefore suggest that Dahlbeck should be 
personally liable for $15,895 as a result of having transferred 
$11,000 worth of assets out of the corporation and to a creditor, 
when, had he simply transferred the assets to the creditor in the 
first instance, no personal liability would attach, is difficult to 
understand. At most, one would be inclined to believe that 
Dahlbeck should not be liable for more than the amount of the 
assets that were transferred.  

The most significant factor, however, is the majority's 
conclusion regarding thefourth factor, that Dahlbeck did not 
use Viking as a mere facade for his personal dealings or that 
Viking's operations were conducted by Dahlbeck in disregard 
of Viking's corporate entity. This corporation was not a mere 
alter ego or business conduit of the stockholders, as.was the case 
in Nebraska Engineering Co. v. Gerstner, 212 Neb. 440, 323 
N.W.2d 84 (1982), cited by the majority. It was a legitimate 
corporation that went broke. It happens all the time. The 
evidence establishes that large salaries were never paid, and in 
fact for several years no salaries were paid to the officers. Each 
of the creditors, including the appellant, dealt with Viking 
Construction, Inc., with full knowledge that he was dealing 
with a corporation having limited liability. In view of the
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majority's finding that the corporation was not a facade, I 
believe it inappropriate to "pierce the corporate veil," as the 
majority has directed, absent evidence of an intent to create a 
corporation for a fraudulent purpose.  

I find the instant case like the facts in Slusarski v. American 
Confinement Sys., 218 Neb. 576, 357 N.W2d 450 (1984), where 
we refused to impose personal liability on two stockholders 
because the evidence failed to disclose that they actually 
participated in fraudulent or illegal acts. The "badges of fraud" 
attributed to Dahlbeck are no different than those which can be 
found in any business going broke.  

Although the facts are somewhat different, I believe that a 
comparison of this case with our recent decision in 
ServiceMaster Indus. v. J.R.L. Enterprises, ante p. 39, 388 
N.W2d 83 (1986), now leaves the state of corporate law in utter 
confusion and raises serious questions as to whether anyone can 
rely upon the protection afforded by incorporation. I would 
have affirmed the decision of the district court.  

IN RE TESTAMENTARY TRUST OF CLAIR C. CRISS, DECEASED.  

CREIGHTON UNIVERSITY, APPELLEE, V. VOLUNTEERS OF AMERICA, 

INC., APPELLANT.  

391 N.W.2d 119 

Filed August 1, 1986. No. 85-057.  

Summary Judgment. Where one party moves for a partial summary judgment on 
certain issues only, the other party should not be expected at the hearing on the 
motion for summary judgment to present evidence on issues as to which the 
motion does not apply.  

Appeal from the District Court for Douglas County: JERRY 

M. GITNICK, Judge. Affirmed.  

David L. Hefflinger of McGrath, North, O'Malley & Kratz, 
P.C., for appellant.
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William J. Riley of Fitzgerald, Brown, Leahy, Strom, Schorr 
& Barmettler, and Milton R. Abrahams and Frank E Pospishil 
of Abrahams, Kaslow & Cassman, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

HASTINGS, J.  

This is the second appearance of this case. The original 
litigation to construe the trust instrument may be found at 213 
Neb. 379, 329 N.W.2d 842 (1983). The critical language of that 
opinion as it applies to the present appeal is as follows: 

The interests of the life income beneficiaries and charities 
set forth in article II, sections (a), (b), and (c) [section (c) 
beneficiaries now consisting of the Volunteers of America, 
Inc., Hattie B. Munroe Foundation, Inc., and Creighton 
University], of the trust indenture are therefore 
accelerated to take effect at the death of Clair C. Criss on 
March 9, 1952, as set out in the orders of the county court 
and the District Court.  

Id. at 401, 329 N.W2d at 854.  
The present litigation began with the filing of a petition in the 

county court by The Omaha National Bank, trustee, to 
construe certain specific provisions of the trust instrument. In 
this appeal we are concerned only with the order issued in 
regard to Volunteers of America.  

The petition alleges: 
Upon the basis of documents, statements, and other 
evidence, the Trustee is of the opinion that beneficiary 
Volunteers of America Inc. has existed since March 9, 
1952, and continues to exist through Volunteers of 
America, Inc. but ceased about April 1, 1970, and before 
December 31, 1970, to perform the work done by it on 
January 15, 1942, and March 9, 1952.  

The petition also refers to a letter received from Creighton 
University alleging that Volunteers of America, Inc., is not 
entitled to any payments from the trust. The petition further 
alleges that with regard to the beneficiaries Creighton 
University, Hattie B. Munroe Foundation, Inc., and Volunteers 
of America, Inc., the trustee has taken no action and awaits the
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outcome of these proceedings, concluding with a request that 
the court construe the trust instrument with respect to the 
proper dispositions of the income and assets of the trust.  

Article II of the trust instrument provides for specific 
periodic payments from income to certain beneficiaries named 
in section (a), with spillover benefits to named persons in 
section (b), and further benefits, if any income remains, to 
section (c) beneficiaries, Creighton University, Hattie B.  
Munroe Foundation, and Volunteers of America, to a 
maximum of $10,000 each per year. Any remainder income is to 
be accumulated in reserve for possible future payments.  

Article III provides that upon the failure of the condition of 
continuity of ownership of stock of United Benefit Life 
Insurance Company (which contingency did occur), and 
following the death of the last of the beneficiaries named in 
article 11(a) (that contingency has not yet occurred), the trust 
shall continue in perpetuity with payments to be made as 
provided for in 11(b) and (c). Then follows the critical language 
in article III: 

In the event, one or more of the institutions and the 
alternate, if any named therefor, in said Section (c) shall, 
in the opinion of the Trustee, cease to exist or to perform 
the work now done by them, the remaining institutions 
named in said Section (c) shall receive all of the income 
that otherwise would have been distributable among the 
three institutions.  

(Emphasis supplied.) 
The answer filed by Volunteers of America agrees generally 

with the allegations of the petition, except that it denies that it 
no longer "perform[s] the work done by them," and denies that 
the above-quoted exclusionary language of article III is 
effective until the death of the last of the article 11(a) 
beneficiaries. Therefore, it insists that regardless of the 
interpretation of the "cease . .. to perform the work now done 
by them" language, Volunteers of America is entitled to income 
distributions for the past years and until the death of the last of 
the 11(a) beneficiaries.  

The answer also alleges, in effect, res judicata and laches on 
the part of the trustee. It further states that it has been and is
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performing the same work that it did in 1952. Creighton 
University filed nothing by way of pleadings or objections.  

Volunteers of America then filed a motion for partial 
summary judgment, alleging that there was no genuine issue as 
to any material fact and it was entitled to judgment as a matter 
of law in that 

(1) the decision of the Nebraska Supreme Court is 
determinative on the issue of Volunteers of America's right 
to income, and the increments thereon, in accord with the 
provisions in Article II of the Indenture from the date of 
death of C. C. Criss on March 9, 1952; 

(2) the provisions of Article II of the Indenture require 
said distributions to be made without discretion on the 
part of the Trustee; and 

(3) such Trustee discretion, if any, was to be exercised at 
the time of such annual distributions and such time has 
long since passed.  

At the hearing on the motion for summary judgment, in 
addition to the petition, Volunteers of America's answer, and its 
motion for partial summary judgment, there was received in 
evidence a copy of the articles of incorporation and bylaws of 
Volunteers of America and the deposition of Thomas N.  
Moore, trust officer of The Omaha National Bank.  

The county court granted Volunteers' motion for partial 
summary judgment and found that it was entitled to the annual 
income distributions under article II of the trust from March 9, 
1952. In doing so the county court either rejected or ignored the 
bases upon which Volunteers grounded its motion, and instead 
decided the question of the meaning of the phrase "cease . .. to 
perform the work now done by them." This is apparent from a 
reading of the seven-page memorandum submitted by the 
county court judge in support of this order.  

That memorandum points out that although the gift in 
article II, section (c), is to " 'Volunteers of America, whose 
Omaha office is now located at 3171/2 North 15th St., Omaha, 
Nebraska.' (Emphasis supplied)," such language does not, as a 
matter of law, require that organization to continue operations 
in Omaha to prevent disqualification by the language of article
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III that it shall not "cease ... to perform the work now done by 
them." 

The memorandum further states that no party asserts that 
Volunteers does not function on a national basis generally as in 
1952, and no one asserts that Volunteers does not perform the 
same work, although there has been a change of workplace, 
i.e., it no longer operates in Omaha, Nebraska.  

On appeal to the district court that court reversed the 
judgment of the county court and remanded the case for 
further proceedings. In doing so it found that the three grounds 
raised by Volunteers in its motion for summary judgment 
should be overruled. It further found that on the issue of 
qualification of Volunteers of America, there were genuine 
issues as to material facts existing, and the court should proceed 
with a trial on the merits.  

Thomas N. Moore testified by deposition that he had an 
"understanding" of the work Volunteers was doing in Omaha 
in 1952, and related what that was "to the best of my 
knowledge"; that it was his "understanding" that it carried on 
the same general type of work throughout the United States in 
1952; and that today his "understanding" was that it was still a 
functioning organization performing about the same type of 
things throughout the United States, only it was not functioning 
in Omaha.  

Additionally, the bylaws of Volunteers of America provide 
that each "Volunteer Station or Post" must conduct its work 
independently from all other stations, and money received by 
way of contributions shall always be understood to be for the 
exclusive use of the Volunteers of America in the city or vicinity 
where such contributions were received. No other properly 
received evidence appears in the record.  

We agree with both the county court and the district court 
that Volunteers was not entitled to partial summary judgment 
on any of the three grounds alleged in its motion. Volunteers 
does not contest that ruling on appeal, and therefore it is 
unnecessary to discuss the matter further.  

Volunteers in its assignments of error states only that the 
district court erred in reversing the partial summary judgment 
because (1) there exists no genuine issue of material fact as to
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Volunteers' entitlement to its share of income under article II of 
the Criss Trust as a matter of law, and (2) there exists no genuine 

issue of material fact as to its entitlement to its share of income 

under article II of the Criss Trust through April 1, 1970, as a 
matter of law.  

We agree that there are at least two critical questions of law 

which must eventually be decided; i.e., whether the 

requirements of article III apply to article II, and whether 

Volunteers of America, although engaged generally in the same 

activities today as it was in 1952, has "ceased . .. to perform the 

work now done by them" because it no longer operates in 

Omaha, Nebraska. However, neither of these issues was 

properly raised in Volunteers' motion.  
We have held that "[w]here one party moves for a partial 

summary judgment on certain issues only, the other party 
should not be expected at the hearing on the motion for 

summary judgment to present evidence on issues as to which 

the motion does not apply." (Syllabus of the court.) In re 

Freeholders Petition, 210 Neb. 583, 316 N.W.2d 294 (1982).  
The effect of the county court's order was to violate that rule.  

Parties antagonistic to Volunteers' position should have the 

opportunity to squarely meet the issue.  
The judgment of the district court is affirmed.  

AFFIRMED.  

HELEN M. BOURKE ET AL., APPELLEES, V. ILENE WATTS, 

PERSONAL REPRESENTATIVE OF THE ESTATE OF PAUL E. WATTS, 

DECEASED, APPELLANT, AND BAXTER CHRYSLER-PLYMOUTH, INC., 

A NEBRASKA CORPORATION, APPELLEE.  

391 N.W.2d 552 

Filed August 1, 1986. No. 85-079.  

1. Judgments: Verdicts: Directed Verdict: Trial. A motion for judgment 
notwithstanding the verdict may be sustained and a judgment entered in 

accordance with a previous motion for directed verdict only where at the close of 
all evidence a motion for a directed verdict was made, which motion should have
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been sustained but was overruled and the case submitted to the jury, which 
returned a verdict contrary to the motion.  

2. Directed Verdict. A directed verdict is proper only where reasonable minds 
cannot differ and can only draw but one conclusion from the evidence.  

3. Trial: Negligence. Where reasonable minds may draw different conclusions 
from the evidence, the question of negligence is for determination by the jury.  

4. Verdicts: Appeal and Error. The verdict of a jury based upon conflicting 
evidence will not and should not be set aside unless it is clearly wrong.  

5. Judgments: Verdicts: Evidence. A motion for judgment notwithstanding the 
verdict must be treated as an admission of the truth of all material and relevant 
evidence submitted on behalf of the party against whom the motion is directed.  
Such party is entitled to have all controverted facts resolved in his favor and to 
have the benefit of every inference which can reasonably be deduced from the 
evidence.  

6. Negligence: Proof. The burden is on the plaintiff to show that the defendant was 
negligent by act or omission.  

7. Negligence: Evidence. Violation of a statute is only evidence of negligence and 
does not constitute negligence per se.  

8. Negligence: Presumptions: Proof. Negligence is never presumed, and the mere 
happening of an accident does not prove negligence as a matter of law.  

9. Motor Vehicles: Liability. Generally, the operator of a motor vehicle is only liable 
for the defects in the vehicle of which he is aware or, in the exercise of due care, 
should have been aware.  

10. Motor Vehicles: Negligence. The driver of an automobile who is suddenly 
confronted with an emergency requiring instant decision is not necessarily guilty 
of negligence in pursuing a course which by mature reflection or deliberate 
judgment might prove to be wrong.  

Appeal from the District Court for Sarpy County: RONALD 
E. REAGAN, Judge. Reversed and remanded with directions.  

Michael A. Fortune of Erickson & Sederstrom, P.C., for 
appellant.  

James T Gleason of Swarr, May, Smith & Andersen, P.C., 
for appellees Bourke and Bowmans.  

Stave, Coffey & Swenson, PC., for appellee Kumpf.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

BoSLAUGH, J.  

This appeal involves four cases, all of which arose out of an 
automobile accident that occurred in Sarpy County, Nebraska, 
on March 15, 1983.
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Patricia B. Bowman, the plaintiff in Bowman v. Watts, 
docket 55, page 243, was driving a 1979 Buick Regal 
automobile in a westerly direction on Highway 370 at the time 

the accident occurred.  

Helen M. Bourke, the plaintiff in Bourke v. Watts, docket 

55, page 242, was a passenger in the Bowman vehicle at the time 

the accident occurred.  
Charles B. Bowman, the plaintiff in Bowman v. Watts, 

docket 55, page 244, is the husband of Patricia B. Bowman. His 

action was brought to recover damages for the destruction of 
the Buick automobile and the loss of consortium and the 
companionship of his wife.  

Loretta A. Kumpf, the plaintiff in Kumpf v. Watts, docket 
55, page 230, was a passenger in the Bowman vehicle at the time 
the accident occurred.  

Ilene Watts, the defendant in all four cases, is the personal 
representative of the estate of Paul E. Watts, deceased. At the 

time of the accident, Paul Watts was driving his 1981 Chrysler 
automobile in an easterly direction on Highway 370.  

At the place where the accident occurred, Highway 370 is a 
two-lane paved highway. It was misting at the time of the 
accident, but visibility otherwise was good.  

The accident occurred when, at a point between 52d Street 
and 60th Street, the Watts automobile suddenly turned sharply 
to the left in front of the Bowman automobile, and the front of 
the Bowman automobile collided with the right side of the 
Watts automobile. The plaintiffs Patricia B. Bowman, Helen 
M. Bourke, and Loretta A. Kumpf all suffered severe injuries 
as a result of the accident. Paul Watts died March 29, 1983, 14 
days after the accident, as a result of the injuries he sustained in 
the accident.  

On March 23, 1984, the plaintiff Bourke was granted leave to 
file a first amended petition joining Baxter Chrysler-Plymouth, 
Inc., as an additional defendant. On August 10, 1984, the 
defendant Watts was granted leave to file a cross-petition 
against Baxter Chrysler-Plymouth, Inc.  

On August 30, 1984, the trial court, on its own motion, 
consolidated all four cases for trial. Thereafter, the matter was
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set for trial to a jury on the issue of liability only.  
The trial commenced on December 10, 1984, and was 

submitted to the jury on December 19, 1984. On the same day, 
the jury returned a verdict finding that the plaintiffs had not 
proved by a preponderance of the evidence that Watts' 
negligence, if any, was a proximate cause or a proximately 
contributing cause of the accident and that the plaintiffs and 
cross-plaintiff Watts had not proved by a preponderance of the 
evidence that Baxter's negligence, if any, was a proximate cause 
or a proximately contributing cause of the accident.  

Thereafter, the plaintiffs filed motions for judgment 
notwithstanding the verdict or for a new trial as against Watts 
and for a new trial as against Baxter Chrysler-Plymouth, Inc.  
Watts filed a motion for judgment notwithstanding the verdict 
or for a new trial as against Baxter Chrysler-Plymouth, Inc.  

On December 28, 1984, the trial court sustained the motions 
of the plaintiffs for judgment notwithstanding the verdict as 
against Watts, set aside the verdict as to the finding in favor of 
Watts, and entered judgments on the issue of liability in favor of 
the plaintiffs as against Watts. All other motions were 
overruled.  

The defendant Watts has appealed. There are no 
cross-appeals. A motion by the plaintiffs-appellees to amend 
their briefs to include an assignment of error and cross-appeal, 
filed October 7, 1985, after all briefs had been filed and the case 
was at issue in this court, was overruled on October 28, 1985.  

Although the plaintiffs filed notices of appeal as to the 
defendant Baxter Chrysler-Plymouth, Inc., all of the parties 
have filed stipulations dismissing all appeals as to Baxter 
Chrysler-Plymouth, Inc., and there is no issue in this court 
between any of the parties and Baxter Chrysler-Plymouth, Inc.  

The sole assignment of error by the defendant Watts is the 
granting of the judgment notwithstanding the verdict in favor 
of the plaintiffs.  

It is undisputed that the collision occurred in the north, or 
westbound, lane of the highway. It is also clear that the 
proximate cause of the accident was the turn to the left by the 
Watts automobile in front of the Bowman automobile, which 
was approaching from the east in the westbound lane. Watts did
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not allege contributory negligence on the part of any of the 
plaintiffs, and there is no contention that there was any 
negligence on the part of the plaintiffs which in any way was a 
contributing cause of the accident.  

The plaintiffs alleged that Watts was negligent in driving on 
the wrong side of the road. The fact that the Watts automobile 
crossed the centerline and turned into the westbound lane in 
front of the Bowman automobile was evidence of negligence on 
the part of the driver, but it was not necessarily negligence as a 
matter of law. Watts alleged in her answer that the accident was 
caused by a defect in the Watts automobile, which was 
"unknown, unforseen [sic] and which could not have been 
guarded against," and that the driver, Paul Watts, "was 
confronted with a sudden emergency not of his own making, 
and the course of action chosen by Paul Watts after being 
presented with this sudden emergency was not negligence." 

The defendant's theory as to how the accident occurred is 
that a defect in the right rear braking system on the Watts 
automobile suddenly caused the brake to be applied to the right 
rear wheel, which pulled the automobile to the right. Then, in 
an effort to correct the swerve or pull to the right, the driver 
turned to the left and the collision resulted.  

The rear wheels on the Watts automobile were equipped with 
a 10-inch drum-type hydraulic brake system. When pressure 
was applied to the brake pedal, two shoes inside the brake drum 
were forced outward and against the inside of the brake drum 
so as to provide braking action to the wheels. Each shoe was 
fastened to the backing plate by a pin equipped with a 
holddown spring and clip or washer. After the accident a washer 
and spring were found loose within the drum, the head of the 
pin having been pulled through the washer. As a result, one shoe 
was no longer fastened to the backing plate.  

There was evidence that the Watts automobile had been 
serviced by Baxter Chrysler-Plymouth, Inc., on August 9, 1982, 
approximately 7 months before the accident. The work order, 
which was received in evidence, showed only that work was 
performed on the rear braking system of the car in order to 
"free up adjuster." There was no evidence as to the specific 
nature of the work done. Further, there was no evidence that



223 NEBRASKA REPORTS

either or both of the rear brake drums had been removed with a 
puller or pried off. There was also testimony that the brakes on 
the Watts automobile had not been repaired anywhere other 
than at Baxter Chrysler-Plymouth, Inc.  

The plaintiffs produced an expert witness, Thomas Smith, a 
registered civil engineer, who testified that in his opinion the 
retaining clip or washer failed "on impact" at the time of the 
collision. This witness, however, had only limited experience in 
automobile accident reconstruction cases.  

Richard Large, a licensed engineer called as an expert witness 
by the defendant Watts, testified that in his opinion the head of 
the pin had pulled through the retaining clip or washer 
sometime before the accident happened. This permitted the 
brake shoe to move outward, or cock, within the brake drum, 
the washer and spring then lodged between the brake shoe and 
the backing plate or drum and pushed the shoe outward against 
the drum, exerting brake pressure or creating a drag between 
the shoe and the drum. As a result, the car was pulled to the 
right.  

Thomas Richard Fries, a licensed engineer called as an expert 
witness by the defendant Watts, testified that in his opinion the 
brake failure on the Watts automobile occurred prior to and at 
about the time of the collision. If the washer had been damaged 
during removal of the drum at some prior time, then the washer 
could fail at a later time with a "very low loading." When the 
brake shoe is not fastened to the backing plate and "floats," it 
will cause a significant drag and may cause the brake to lock up 
and cause the automobile to pull to the right. In his opinion the 
marks on the brake drum and shoes on the Watts car showed 
that a significant drag had occurred.  

Raymond Moss, an automotive instructor at the 
Metropolitan Technical Community College in Omaha, 
Nebraska, specializing in brakes and front-end work, was 
called as an expert witness by the defendant Watts. This witness 
testified that it was his opinion, based upon his examination of 
the brake shoes and brake drum, that the washer and spring 
failed prior to impact and caused the brake to "lock up." He 
further testified that it has been his experience that when the 
washer comes loose from the pin while the automobile is being
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driven, 9 times out of 10 the brakes will "lock up." In his 
opinion it was not possible for the retaining pin to pull through 
the washer at the point of impact.  

The evidence which has been summarized, while not a 
complete summary of all of the evidence, is sufficient to 
demonstrate that there was a question for the jury as to whether 
any negligence of the driver of the Watts automobile was a 
proximate cause of the accident. Kahrhoff v. Kohl, 219 Neb.  
742, 366 N.W.2d 128 (1985).  

A motion for judgment notwithstanding the verdict may be 
sustained and a judgment entered in accordance with a previous 
motion for directed verdict only where at the close of all 
evidence a motion for a directed verdict was made, which 
motion should have been sustained but was overruled and the 
case submitted to the jury, which returned a verdict contrary to 
the motion. Rose v. Reinhart, 194 Neb. 478, 233 N.W.2d 302 
(1975); Buchanan v. Zorn, 169 Neb. 396, 99 N.W.2d 773 (1959).  

A directed verdict is proper only where reasonable minds 
cannot differ and can only draw but one conclusion from the 
evidence. Burrows v. Jacobsen, 209 Neb. 778, 311 N.W.2d 880 
(1981). Where reasonable minds may draw different 
conclusions from the evidence, the question of negligence is for 
determination by the jury. Cullinane v. Interstate Iron & Metal, 
216 Neb. 245, 343 N.W.2d 725 (1984). The verdict of a jury 
based upon conflicting evidence will not and should not be set 
aside unless it is clearly wrong. Department of Banking v.  
Colburn, 188 Neb. 500, 198 N.W.2d 69 (1972).  

A motion for judgment notwithstanding the verdict must be 
treated as an admission of the truth of all material and relevant 
evidence submitted on behalf of the party against whom the 
motion is directed. Such party is entitled to have all 
controverted facts resolved in his favor and to have the benefit 
of every inference which can reasonably be deduced from the 
evidence. Davidson v. Simmons, 203 Neb. 804, 280 N.W.2d 645 
(1979). This standard similarly applies to this court in 
determining whether a motion for judgment notwithstanding a 
verdict should have been or was correctly sustained.  
Department of Banking v. Colburn, supra.  

The burden was on the plaintiff to show that the defendant
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was negligent by act or omission. Brahatcek v. Millard School 
District, 202 Neb. 86, 273 N.W.2d 680 (1979). The plaintiffs' 
case in chief clearly established that Watts crossed the centerline 
of the highway prior to the collision. Crossing the centerline of 
the highway, as the Watts vehicle did, may have been a violation 
of Neb. Rev. Stat. § 39-620 (Reissue 1984). Violation of a 
statute is only evidence of negligence and does not constitute 
negligence per se. Schaefer v. McCreary, 216 Neb. 739, 345 
N.W.2d 821 (1984). However, negligence is never presumed, 
and the mere happening of an accident does not prove 
negligence as a matter of law. Burrows v. Jacobsen, supra; 
Porter v. Black, 205 Neb. 699, 289 N.W.2d 760 (1980); 
Kahrhoff v. Kohl, supra.  

Although proof that the defendant crossed the centerline was 
some evidence of negligence, if the accident was the result of a 
mechanical defect in the braking system of the Watts 
automobile, which was unknown and could not be foreseen, 
and resulted in the driver of the Watts car being faced with a 
sudden emergency, then the jury could find that the accident 
was not caused by any negligence on the part of the driver of the 
Watts automobile.  

Generally, the operator of a motor vehicle is only liable for 
the defects in the vehicle of which he is aware or, in the exercise 
of due care, should have been aware. In re Estate of O'Byrne, 
133 Neb. 750,277 N.W. 74 (1938); Scarborough v. Aeroservice, 
Inc., 155 Neb. 749, 53 N.W.2d 902 (1952); Paxton v. Nichols, 
157 Neb. 152, 59 N.W.2d 184 (1953).  

There is no contention by the plaintiffs in this case that there 
was a defect in the Watts vehicle which was known or should 
have been known by the driver. The plaintiffs contend there was 
no defect.  

The driver of an automobile who is suddenly confronted 
with an emergency requiring instant decision is not necessarily 
guilty of negligence in pursuing a course which by mature 
reflection or deliberate judgment might prove to be wrong.  
Swartz v. Peterson, 199 Neb. 171, 256 N.W.2d 681 (1977).  
Again, there is no contention in this case that the sudden 
emergency claimed by Watts was brought upon himself by his 
own acts.
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As the court stated in Starns v. Jones, 500 E2d 1233, 1236-37 
(8th Cir. 1974): 

Where the Sudden Emergency Doctrine is successfully 
invoked, it does not provide an affirmative defense for a 
driver whose negligence has already been established; 
rather it precludes the opposing party from establishing a 
case of negligence in the first place....  

... At trial, the evidence of sudden brake failure was 
coupled with evidence of the limited responses available to 
defendant Garst . . .. This evidence of the limited options 
open to Garst upon his discovery of the brake failure is 
precisely the type of evidence that a sudden emergency 
instruction is designed to explain to the jury.  

... Where, as here, there was evidence that the owner of 

the bus had had it completely overhauled only two months 
before the accident, we find that the challenged 
instruction properly presented a factual question of the 
defendant's negligence to the jury...  

"* * * The law does not require under [sudden 

emergency] circumstances that no mistake should be 
made. All it requires is that one demean himself as an 
ordinary, careful and prudent person would have done, 
under like circumstances, and if he does that, he is not held 
to be negligent, even though he committed an error in 
judgment." 

(Emphasis in original.) 
The verdict in favor of Baxter Chrysler-Plymouth, Inc., was 

not a finding that no mechanical failure occurred prior to the 
accident.  

The record shows that a jury question was presented and it 
was error to sustain the plaintiffs' motions for judgment 
notwithstanding the verdict. The judgments are reversed, and 
the causes are remanded with directions to reinstate the verdict 
in each case.  

REVERSED AND REMANDED WITH DIRECTIONS.
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EDWARD RASKEY, GUARDIAN AND CONSERVATOR OF RONALD A.  
RASKEY, AN INCAPACITATED PERSON, APPELLANT, V. MICHELIN 

TIRE CORPORATION, A FOREIGN CORPORATION; FOOTE TIRE 

COMPANY, A DOMESTIC CORPORATION; AND S.P.A. MICHELIN 

ITALIANA, A FOREIGN CORPORATION, APPELLEES.  

391 N.W.2d 123 

Filed August 1, 1986. No. 85-081.  

I. Pleadings: Demurrer: Waiver: Appeal and Error. One must stand on a pleading 
against which a demurrer has been sustained in order to preserve the right to 
appeal the decision on the particular demurrer. When one pleads over by filing 
an amended petition, one waives the right to assert error in the sustaining of the 
demurrer.  

2. Summary Judgment. The party moving for summary judgment has the burden 
of showing that no genuine issue as to any material fact exists; that party must 
therefore produce enough evidence to demonstrate his entitlement to a judgment 
if the evidence remains uncontroverted, after which the burden of producing 
contrary evidence shifts to the party opposing the motion.  

Appeal from the District Court for Lancaster County: 
BERNARD J. McGINN, Judge. Affirmed.  

Susan L. Knight of Johnston, Barber, Wherry & Knight, and 
Warren C. Schrempp and Frederick C. Gray of Schrempp, 
Hoagland & Gray, for appellant.  

John M. Kenney of Law Office of John M. Kenney, and 
Kenneth C. Stephan and John R. Hoffert of Knudsen, 
Berkheimer, Richardson & Endacott, for appellees Michelin 
Tire Corporation and S.p.A. Michelin Italiana.  

KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

GRANT, J.  
Plaintiff-appellant, Edward Raskey (hereinafter Raskey), 

guardian and conservator of Ronald A. Raskey, an 
incapacitated person, appeals from a summary judgment 
granted in favor of defendant-appellee S.p.A. Michelin 
Italiana, an Italian corporation (hereinafter S.p.A.), and from 
two orders sustaining demurrers of S.p.A. to earlier petitions of 
Raskey in the same case.  

Raskey began his action on behalf of Ronald Raskey against
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Michelin Tire Corporation, a New York corporation 

(hereinafter Michelin), and Foote Tire Company, a Nebraska 

corporation (hereinafter Foote), by petition filed in the district 

court for Lancaster County, Nebraska, on June 27, 1979. After 

various motions and pleadings were filed, and after some 

discovery, on September 30, 1980, Raskey filed a "Motion to 

Join Necessary Party." The record shows no court order 

disposing of this motion, but on January 21, 1981, Raskey filed 

a fourth amended petition, stating seven causes of action, and 

naming Michelin, Foote, and S.p.A. as defendants. S.p.A. was 

named as a defendant for the first time in this fourth amended 

petition. The case before this court concerns only Raskey and 

S.p.A.  
S.p.A. filed a demurrer to the fourth amended petition on 

October 9, 1981, raising the statute of limitations set out in Neb.  

Rev. Stat. § 25-224 (Reissue 1979). The demurrer asserted that 

all claims against S.p.A. were time barred. After a hearing on 

March 19, 1982, the court sustained the demurrer, by order 

dated May 7, 1982, as to all causes not based upon the Nebraska 

Uniform Commercial Code. In his notice of appeal, Raskey 

noted his appeal from "The Order of the Lancaster County 

District Court dated March 19, 1982 sustaining the Demurrer of 

Appellee S.P.A. Michelin Italiano [sic]." This court assumes the 

order appealed from is the order of May 7, 1982. Raskey, as 

part of this appeal, asserts that the trial court erred in sustaining 

S.p.A.'s October 9, 1981, demurrer as to the non-U.C.C. causes 

of action.  
Raskey then filed a fifth amended petition on May 28, 1982.  

In the fifth amended petition, Raskey no longer alleged the 

first, second, or third causes of action against S.p.A. In this 

aspect, the fifth amended petition differed from the fourth in 

that the fourth amended petition, in the first three causes of 

action, alleged negligence, strict liability, and a form of res ipsa 

loquitur against S.p.A. The fourth cause of action of the fifth 

amended petition alleged that both Michelin and S.p.A. made 

certain express warranties as to the tire in question, alleged that 

Michelin breached such warranties, but did not allege that 

S.p.A. breached the warranties. The fifth cause of action did 

not allege any basis for action against S.p.A. The sixth and
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seventh causes of action alleged that S.p.A. and Michelin had 
breached certain implied warranties as to the tire.  

A second demurrer was filed by S.p.A. on June 10, 1982.  
This demurrer asserted that the fourth, sixth, and seventh 
causes were barred by Neb. U.C.C. § 2-725(2) (Reissue 1980) 
and that the four remaining causes neither alleged claims 
against nor sought relief from S.p.A. After a hearing the court 
entered an order on January 18, 1983, sustaining the demurrer 
regarding the four causes not related to S.p.A., sustaining the 
demurrer regarding two more causes under the U.C.C. statute 
of limitations, § 2-725, but overruling the demurrer as to the 
cause based upon S.p.A.'s express warranties under the U.C.C.  
Raskey, as part of this appeal, asserts that the trial court erred in 
sustaining S.p.A.'s June 10, 1982, demurrer regarding the 
causes of action based upon implied warranties under the 
U.C.C. In his notice of appeal, Raskey noted his appeal from 
"The Order of the Lancaster County District Court dated June 
25, 1982 sustaining the Demurrer of Appellee S.P.A. Michelin 
Italiano [sic]." We assume the order appealed from is the 
January 18, 1983, order.  

On July 29, 1983, Raskey filed a sixth amended petition 
against Michelin, Foote, and S.p.A. This petition stated three 
causes of action. S.p.A. answered the sixth amended petition, 
admitting and denying certain allegations and alleging certain 
affirmative defenses. Raskey replied to S.p.A.'s answer to the 
sixth amended petition, asserting, inter alia, that the first and 
second causes did allege facts sufficient to constitute causes of 
action against S.p.A.  

While the reason is not shown in the record, Raskey filed a 
seventh amended petition on January 5, 1984. This petition 
asserted three causes of action, only one of which was directed 
against S.p.A. On January 23, 1984, S.p.A. filed an answer to 
the seventh amended petition. S.p.A.'s answer admitted and 
denied various allegations and asserted various affirmative 
defenses, including an allegation that the third cause of action 
"does not allege facts sufficient to constitute a cause of action 
against [S.p.A.]." The answer prayed that the petition be 
dismissed with prejudice.  

On February 7, 1984, Raskey filed a motion for "leave to
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amend his 7th Amended Petition, so that he may include S.P.A.  
Michelin Italiano [sic] in his first and second causes of action. .  
. ." On February 24, 1984, Raskey filed a pleading stating, 
"Plaintiff hereby withdraws his request to amend his 7th 
Amended Petition . . . ." It is clear that Raskey recognized that 
only the third cause of action is directed against S.p.A.  

S.p.A. filed a motion for summary judgment on July 20, 
1984. A hearing was held and evidence was presented on August 
27, 1984. The pleadings and evidence submitted at the summary 
judgment hearing showed the following. S.p.A. was engaged in 
the manufacture of tires. The subject tire, F5263 90R, was 
manufactured in Italy by S.p.A. in September 1969 and was 
sold to Michelin, with title and control passing in Europe.  
S.p.A. and Michelin have no connection as entities other than 
through "Compagnie Generale des Etablissements Michelin 
(the financial holding company of the Michelin Group of 
Companies)." Michelin purchased the subject tire from S.p.A.  
and resold it to the retailer, Foote, prior to February 14, 1970.  
Foote then sold the subject tire to a consumer, Joachim 
Wunderlich, on or about February 14, 1970. In January 1972 
Wunderlich sold the subject tire to Raskey Motor Co., Inc., and 
Ronald Raskey.  

On July 23, 1974, Ronald Raskey was in an accident while 
driving a vehicle with the subject tire on the left rear wheel, and 
was permanently injured.  

On December 20,1984, the court granted S.p.A.'s motion for 
summary judgment and entered a judgment of dismissal as to 
S.p.A. Raskey, as part of this appeal, asserts that the trial court 
erred in granting S.p.A.'s motion for summary judgment and 
dismissing it from the suit.  

Raskey has assigned 5 errors: (1) The trial court erred in 
determining that the commencement of the action against 
S.p.A. in the fourth amended petition did not relate back to the 
date when the original petition was filed; (2) The trial court 
erred in applying the statute of limitations, § 25-224, to 
Raskey's fourth amended petition and in dismissing those 
causes of action not brought under the Nebraska U.C.C.; (3) 
The trial court erred in not applying the provisions of Neb. Rev.  
Stat. § 25-213 (Reissue 1985) to allow the tolling of the statute
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of limitations as to all causes of action; (4) The trial court erred 
in determining that the sixth and seventh causes of action set 
forth in the fifth amended petition, which allege a breach of 
implied warranties for fitness and implied warranties created by 
advertising, were barred by the statute of limitations in § 2-725; 
and (5) The trial court erred in determining that S.p.A. was 
entitled to summary judgment, because material issues of fact 
remain. These assigned errors are directed to the court's orders 
dated May 7, 1982, January 18, 1983, and December 20, 1984.  
For the following reasons we affirm.  

In his first through fourth assignments of error, Raskey 
challenges the orders of the trial court sustaining S.p.A.'s 
demurrers. As set out below, these assignments of error are 
disposed of without reaching the merits of the assignments.  

S.p.A. contends: "The appellant waived the right to assert 
error in the rulings of the district court upon demurrers by 
pleading over and filing amended petitions." We agree. This 
court is precluded from reviewing or considering these four 
assignments of error.  

In Hoffman v. Geiger, 134 Neb. 643, 279 N.W. 350 (1938), 
aff'don rehearing 135 Neb. 349, 281 N.W 625, we held that one 
must stand on the pleading against which a demurrer was 
sustained in order to preserve the right to appeal. In Hoffman v.  
Geiger, 134 Neb. at 648, 279 N.W. at 353, we stated: 

"In general a plaintiff waives error in sustaining a 
demurrer to his petition by filing an amended petition." 
Wheeler v. Barker, 51 Neb. 846, 71 N.W 750. So this is 
authoritative precedent for the error alleged in sustaining 
the demurrer to the second amended petition. By pleading 
over and setting up a cause of action in their third 
amended petitions, plaintiff and interveners waived any 
possibility of asserting error in the sustaining by the 
district court of a demurrer to their second amended 
petitions. If that is what they wanted to do they should 
have stood on their second amended petitions and, by 
refusing to plead further, it would have been the duty of 
the district court then to dismiss their petitions and 
thereby to cause a final order to be entered from which 
they could have appealed. But, instead of thus obtaining a
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final order from which they might appeal, they waived 
that chance by pleading over.  

In 4 Am. Jur. 2d Appeal and Error § 246 at 742 (1982), it is 
stated: 

A party who, after an order sustaining a demurrer to his 
pleading, files a new or amended pleading is deemed to 
have acquiesced in the action of the court upon the 
demurrer, and ordinarily will not be permitted to appeal or 
assign such action as error in the appellate court.  

See, also, 4 C.J.S. Appeal and Error § 212 c. at 622 (1957): 
As a general rule, if a party, after an order or judgment 

on demurrer to pleadings is given against him, under leave 
of court, amends the pleading demurred to, or substitutes 
another therefor so as to remove the grounds of the 
demurrer, he acquiesces in the judgment or order on the 
demurrer, and will not be permitted to appeal therefrom. .  

We follow the established rule that one must stand on a 
pleading against which a demurrer has been sustained in order 
to preserve the right to appeal the decision on the particular 
demurrer. When one pleads over by filing an amended petition, 
one waives the right to assert error in the sustaining of the 
demurrer.  

In this case S.p.A.'s demurrer to Raskey's fourth amended 
petition was sustained in part and Raskey filed a fifth amended 
petition, thereby waiving an appeal on the demurrer addressed 
to the fourth amended petition by pleading over. The court also 
sustained in part a demurrer to the fifth amended petition, and 
Raskey again pled over by filing a sixth and a seventh amended 
petition, thereby waiving any appeal on the fifth amended 
petition. By pleading over, Raskey has waived his appeal on the 
demurrers addressed to the earlier petitions. The last petition 
filed in a case is the petition on which the case is tried. To hold 
otherwise would mean that neither the courts nor defendants 
would ever know the issues to be addressed. This case is an 
example. The transcript in this court consists of 309 pages. If 
Raskey's position must be determined by extracting allegations 
appropriate to his present position scattered throughout the 
court file, issues could never be satisfactorily joined. The first
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through fourth assignments of error are without merit.  
This disposition of Raskey's first four assignments of error 

makes it unnecessary to address the issues of reviewing 
interlocutory orders sustaining demurrers and the effect of a 
notice of appeal filed January 18, 1985, seeking the review of 
court orders dated May 7, 1982, and January 18, 1983.  

Raskey's final assignment of error is stated as follows: "The 
trial court erred in determining that S.p.A. Michelin Italiana 
was entitled to a summary judgment as a matter of law of 
whether material issues of fact remain." S.p.A. filed a motion 
for summary judgment. The trial court granted the motion, 
and from that order this appeal was taken.  

The seventh amended petition contained three causes of 
action. In its motion for summary judgment, S.p.A. asserted 
that there was no genuine issue of fact and that it was entitled to 
judgment as a matter of law. In support of its assertion, S.p.A.  
asserts that the first and second causes of action in the seventh 
amended petition do not allege or purport to allege any claims 
against S.p.A. This point has been noted above. S.p.A's 
assertion on this point is correct.  

The only action stated by Raskey against S.p.A. is in the 
third cause of action. That cause of action, in its entirety, 
provides: 

COMES NOW the plaintiff and for his Third Cause of 
Action states and alleges: 

1. Incorporates paragraphs 1 through 12, 15 and 16 of 
plaintiff's First Cause of Action as set forth hereinabove, 
and makes the same a part hereto by this reference.  

2. Defendant Michelin Tire Corporation and defendant 
S.P.A. Michelin Italiano [sic] made certain express 
warranties in its publication and said publications were 
distributed by Foote Tire, defendant, which claimed 
"Michelin X Radial - 40,000 miles Guarantee, Ne IBM 
9163 12-68 100 (CC) 6, including: that every Michelin X 
Radial Tire is guaranteed to be free from manufacturing 
defects in workmanship and materials; that every 
Michelin X radial tire is designed to withstand normal 
road hazards during the life of the original tread of the 
tire. The term normal road hazards for this purpose shall
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include blowouts, fabric breaks and cuts encountered 
under normal driving conditions which render the tire 
unserviceable; and that Michelin X radial tire is 
guaranteed to have an original tread life of 40,000 miles.  
Said warranties were breached, at least by failure of the 
subject tire, by Michelin Tire Corporation which was a 
proximate cause of Ronald A. Raskey's injuries and 
damages.  

(Emphasis supplied.) 
Paragraphs I through 12 and 15 and 16 of Raskey's first 

cause of action set out the underlying facts concerning the 
parties and the accident but do not set out any facts resulting in 
a claim against S.p.A.  

In the aggregate of the allegations against S.p.A., the only 
factual statement which Raskey makes concerning S.p.A. is 
that S.p.A. made certain warranties. S.p.A. states in its brief at 
35 that "appellant [Raskey] alleged that S.p.A. Michelin 
Italiana breached various express warranties (T223)." The 
record before us shows no allegation of a breach by S.p.A.  
However, the matter may be disposed of by considering the only 
factual matter stated against S.p.A., in the third cause of 
action, so we need not discuss the question of whether Raskey 
alleged a breach of warranties against S.p.A.  

As above stated, the only factual allegation is that 
"[d]efendant Michelin Tire Corporation [the New York 
corporation] and defendant S.P.A. Michelin Italiano [sic] made 
certain express warranties in its [sic] publication . . . ." S.p.A., 
in its answer to Raskey's third cause of action, denied that it 
"made any express warranty as alleged in paragraph 2 of the 
Third Cause of Action. . . ." 

In the hearing on S.p.A.'s motion for summary judgment, 
the president of S.p.A., by affidavit, stated that S.p.A. "never 
made any express warranties to anyone . . . ." A vice president 
of Michelin, also by affidavit received at the motion for 
summary judgment, stated that S.p.A. had not made any 
express warranties to it but that Michelin had made certain 
express warranties on the tire in question, and attached copies 
of 17 pages of such warranties to his affidavit.
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The father of Ronald Raskey, in an affidavit submitted on 
behalf of plaintiff, alleged that Ronald Raskey had received 
certain specified warranties when he purchased the tire from 
Wunderlich, who in turn had purchased the tire from Foote.  
The Raskey warranties constituted 15 pages of documents, each 
of which was a duplicate of one of the 17 pages of documents 
attached to the affidavit of the vice president of Michelin. None 
of these 15 pages or the additional 2 pages in the Michelin 
affidavit made any reference to S.p.A. Three of the pages made 
reference to Michelin Tire Corporation, and one referred to 
Michelin of Lake Success, New York. The express warranties 
were not shown to have been made by S.p.A.  

Neb. Rev. Stat. § 25-1332 (Reissue 1985) states in part: "The 
[summary] judgment sought shall be rendered forthwith if the 
pleadings, depositions, and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue as to 
any material fact and that the moving party is entitled to a 
judgment as a matter of law." This statement has been 
construed to mean that if the moving party submits an affidavit 
as to a material fact, and that fact is not contradicted by the 
adverse party, the court will determine that there is no issue as to 
that fact. As stated in Mullendore v. School Dist. No. 1, ante p.  
28, 38, 388 N.W.2d 93, 100-01 (1986): 

[T]he party moving for summary judgment has the 
burden of showing that no genuine issue as to any material 
fact exists; that party must therefore produce enough 
evidence to demonstrate his entitlement to a judgment if 
the evidence remains uncontroverted, after which the 
burden of producing contrary evidence shifts to the party 
opposing the motion.  

S.p.A.'s factual contention that it issued no express 
warranties is not only not contradicted by Raskey but the 
affidavit submitted by Raskey fully supports the existence of 
the fact as alleged by S.p.A. Thus, there is no genuine issue of 
material fact. When that is established, it is clear that S.p.A. is 
entitled to judgment as a matter of law.  

Clearly, under the pleadings and affidavits in this case, 
S.p.A. is entitled to summary judgment. The action of the trial

528



DEAVER v. HINEL 529 

Cite as 223 Neb. 529 

court in granting summary judgment in favor of S.p.A. is 
correct and is affirmed.  

AFFIRMED.  

WHITE, J., participating on briefs.  

DAVID DEAVER, APPELLEE, V. WILLIAM J. HINEL, AN INDIVIDUAL, 

AND LORAL JOHNSON AND ELNA JOHNSON, HUSBAND AND WIFE, 

DOING BUSINESS AS THE GRANT TRIBUNE-SENTINEL, APPELLANTS.  

391 N.W.2d 128 

Filed August 1, 1986. No. 85-241.  

1. Public Officers and Employees: Libel and Slander: Appeal and Error. In public 

official libel cases the facts are subject to heightened judicial scrutiny on appeal.  

2. Libel and Slander: Proof. A public figure plaintiff bears the burden of proof of 

falsity of the published statements by clear and convincing evidence.  

3. Constitutional Law: Libel and Slander. Fair comment on governmental activity 

is protected speech under the first amendment to the U.S. Constitution.  

Appeal from the District Court for Perkins County: JACK H.  

HENDRIX, Judge. Reversed and remanded with directions to 

dismiss.  

Alan E. Peterson of Cline, Williams, Wright, Johnson & 
Oldfather, for appellants.  

Geoffrey V. Pohl and William P. Mueller of McGinley, Lane, 
Mueller, O'Donnell & Merritt, P.C., and Lori Zeilinger of 

Zeilinger and Zeilinger, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, CAPORALE, and GRANT, 

JJ., and BLUE and FAHRNBRUCH, D. JJ.  

WHITE, J.  
A jury in Perkins County, Nebraska, returned a verdict on 

September 11, 1984, in favor of the plaintiff-appellee, David 

Deaver, against defendants-appellants, William J. Hinel and 

Loral and Elna Johnson, doing business as the Grant 

Tribune-Sentinel (Tribune). The jury found for Deaver on two 

causes of action alleging that certain material printed in the 

Tribune was libelous as to Deaver. It assessed Deaver's damages 

at $60,000.
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On September 19, 1984, the defendants filed a motion for 
judgment notwithstanding the verdict or, in the alternative, a 
motion for a new trial. The trial court overruled both motions, 
and the defendants timely appealed to this court.  

From 1979 to 1983 David Deaver served in the elected 
position of Perkins County sheriff. During that time, he was 
under contract with the city of Grant, Nebraska, to provide law 
enforcement services for the city. The Perkins County sheriff's 
office was the only law enforcement agency serving Grant.  

Defendants Loral and Elna Johnson hired William Hinel as 
the managing editor of the Tribune in 1977. The Johnsons are 
the copublishers of the Tribune, and in addition to this 
newspaper they publish three other small newspapers in the 
area. By the terms of his employment, Hinel had responsibility 
for the writing and editing of articles appearing in the Tribune.  
The Johnsons neither saw nor proofread the allegedly libelous 
articles before they were published.  

Hinel wrote and published under his byline a regular editorial 
column entitled "Across the Fence." That the column was an 
editorial forum is beyond dispute; the record contains a number 
of earlier columns in which Hinel had expressed opinions about 
a broad range of matters of local concern in Grant, Nebraska.  
The column published on August 4, 1982, forms the basis for 
Deaver's first cause of action. In the column Hinel stated in 
pertinent part: 

ON THE local scene, it appears that some changes are 
in order if reports of harassment, incompetency, 
lawbreaking apparently by law enforcement, continued 
vandalism, theft and unethical actions are true. It would 
appear that the reports are true and it also appears that the 
county's citizens are going to do something about it. The 
County has become a laughing stock and as such, its 
people bear the brunt of the hilarity.  

One week later, an allegedly libelous letter to the editor 
appeared in the Tribune. The letter was signed, but the writer 
asked that the letter be printed anonymously, a request Hinel 
honored. The letter stated:
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To All Citizens of 
Perkins County 

In view of the recent activities of our law enforcement 
officials in this county I would like to express a few 
thoughts and raise a few questions.  

Are you, as voting individuals aware that the activities 
of these people are being seriously questioned and with 
good cause! It seems now they are committing felonious 
acts in our communities and yet being left to walk our 
streets without even a bond being set.  

We, as residents of this county, owe it to ourselves and 
the children of this county to see that matters are changed.  
Now is the time to do it before something else happens. No 
one is SAFE! Next time it could happen to one of us, a 
loved family member or friend! 

I as a concerned citizen find it very hard to stomach 
seeing these officials (?) in question still fraternizing in 
public with our present Sheriff and County Attorney. It 
brings the question to mind of the extent of their 
involvement with incidents recently reported. And yet 
they released a news item to the Keith County News about 
fairness for a trial. Well, don't you question their basis for 
fairness? What about a little fairness for the victim instead 
of the alleged criminal? It appears they condone if you're 
a law enforcement officer you can get away with anything 
maybe even attempted murder.  

In view of these conditions, we, the voting public, are 
the only ones that can change things. If that requires 
starting with replacement of our commissioners, sheriff, 
and county attorney let's do it! Aren't they all a bit 
overpaid in view of things happening here? Are they still 
paying the officer suspended for assault? We owe it to 
each other as neighbors and friends to find these answers 
and take action to bring about the much needed changes!! 

Let's be united so we can all say once again that we're 
proud to be from Perkins County! 

A VERY concerned Citizen! 
A few months after the articles were printed, Deaver was 

defeated for reelection by James Crown, a former deputy
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sheriff whom Deaver had fired. Shortly thereafter, Deaver filed 
this action, claiming that the allegations in the column and 
letter were about him, were false, and were made with actual 
malice as defined in New York Times Co. v. Sullivan, 376 U.S.  
254, 84 S. Ct. 710, 11 L. Ed. 2d 686 (1964). The defendants 
countered that the statements were true and even if they were 
not, they were not of and concerning Deaver and had not been 
published with actual malice. The trial court overruled the 
defendants' motion for summary judgment, and the case 
proceeded to trial and resulted in a jury verdict for Deaver.  

A threshold question in this case is our standard of review on 
appeal. That Deaver is a public official as defined in Rosenblatt 
v. Baer, 383 U.S. 75, 86 S. Ct. 669, 15 L. Ed. 2d 597 (1966), is 
undisputed. See, also, Hutchinson v. Proxmire, 443 U.S. 111, 
99 S. Ct. 2675, 61 L. Ed. 2d 411 (1979). The U.S. Supreme 
Court has recently reaffirmed the rule that public official libel 
cases warrant heightened judicial scrutiny on appeal. In Bose 
Corp. v. Consumers Union of U. S., Inc., 466 U.S. 485, 104 S.  
Ct. 1949, 80 L. Ed. 2d 502 (1984), reh'g denied 467 U.S. 1267, 
104 S. Ct. 3561, 82 L. Ed. 2d 864, the Court found that where 
the standards of New York Times Co. v. Sullivan, supra, apply, 
"[a]ppellate judges in such a case must exercise independent 
judgment and determine whether the record establishes actual 
malice with convincing clarity." 466 U.S. at 514. The appellate 
court's independent examination of the record helps assure that 
the judgment does not constitute a " 'forbidden intrusion of 
the field of free expression.' " Bose Corp., supra at 499 
(quoting New York Times Co. v. Sullivan). Further, the rule of 
independent appellate review "assigns to judges a 
constitutional responsibility that cannot be delegated to the 
trier of fact, whether the factfinding function be performed ...  
by a jury or by a trial judge." 466 U.S. at 501.  

The initial subject of our independent review is Deaver's 
evidence, which must establish with convincing clarity that the 
defendants acted with actual malice when they published a 
known or reckless falsehood about him.  

This case is one of federal constitutional law, the analysis and 
outcome controlled by New York Times Co. v. Sullivan and its 
progeny. Neither party relies on or cites Neb. Rev. Stat.
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§ 25-840 (Reissue 1985), which states that 
the defendant may allege the truth of the matter charged 
as defamatory, prove the same and any mitigating 
circumstances to reduce the amount of damages, or prove 
either. The truth in itself and alone shall be a complete 
defense unless it shall be proved by the plaintiff that the 
publication was made with actual malice. Actual malice 
shall not be inferred or presumed from publication.  

The issue not squarely before us, we do not decide the effect, if 
any, of this statute on public official libel lawsuits or the effect, 
if any, of New York Times Co. v. Sullivan on the statute.  

In New York Times Co. v. Sullivan, the Court held for the 
first time that constitutional protections for speech and press 
limit state powers to award damages in libel actions brought by 
public officials against critics of official conduct.  

Sullivan, one of three elected commissioners of 
Montgomery, Alabama, brought the action against four 
individuals and the New York Times Co., claiming he had been 
libeled in two paragraphs of a full-page advertisement. Even 
though he was not mentioned by name in the advertisement, 
Sullivan recovered $500,000 damages based on a state legal 
doctrine whereby criticism of the Montgomery Police 
Department was transmuted to criticism of him as the official 
in charge. The state court instructed the jury that such criticism 
was libel per se. Under such instruction Sullivan need only 
prove that the statement was false and that it referred to him.  

Reversing the Alabama Supreme Court's judgment for 
Sullivan, Justice Brennan's majority opinion reasoned that a 
state must safeguard freedom of speech and press in its libel 
laws as required by the Ist amendment as applied to the states 
through the 14th amendment. This first amendment protection 
exists against the background of "profound national 
commitment to the principle that debate on public issues should 
be uninhibited, robust, and wide-open, and that it may well 
include vehement, caustic, and sometimes unpleasantly sharp 
attacks on government and public officials." New York Times 
Co. v. Sullivan, 376 U.S. 254, 270, 84 S. Ct. 710, 11 L. Ed. 2d 
686 (1964). Neither erroneous statement nor injury to official 
reputation forfeits the first amendment protection, which
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should provide "breathing space" for freedom of expression.  
The Court drew an analogy to the Sedition Act of 1798, an 

early attempt to prohibit criticism of the government. The 
Court noted that state statutes punishing libel of public officials 
must likewise be restricted by the first amendment, for a broad 
libel law serving to protect public officials from criticism is 
closely analogous to the Sedition Act. The Alabama statute did 
provide for a defense of truth, but given the importance of 

safeguarding the "breathing space" necessary so as not to 
discourage valid criticism of public officials, a "defense for 
erroneous statements honestly made" was essential. 376 U.S. at 
278.  

Given this general policy, the Court laid out the standard for 
recovery of any alleged defamatory falsehood relating to a 
public official's conduct. First, the plaintiff government 
official must prove that the statement was false. Citizens are 
certainly free to disclose truthful information about their 
officials. Second, the defamatory falsehood must relate to the 
individual plaintiff government official; no generalized 
criticism of government policy can be punished, for that would 
be akin to a sedition action. Finally, and most significantly, for 
there to be a defamation action, the plaintiff must allege and 
prove that the defendant made the defamatory statements with 
actual malice. See, generally, 3 R. Rotunda, J. Nowak & J.  
Young, Treatise on Constitutional Law: Substance and 
Procedure § 20.33 (1986).  

On the issue of actual malice, the Court said: "The 
constitutional guarantees require, we think, a federal rule that 
prohibits a public official from recovering damages for a 
defamatory falsehood relating to his official conduct unless he 
proves that the statement was made with 'actual malice'." 
(Emphasis supplied.) 376 U.S. at 279-80. The Court defined 
actual malice as "knowledge that [the defamation that was 
published] was false or with reckless disregard of whether it was 
false or not." Id. at 280. While the Court used the word 
"malice," it was not referring to the common-law libel meaning 
of malice as hatefulness or ill will; rather, from its definition, 
the Court meant "scienter." W. Prosser, Handbook of the Law 
of Torts, Defamation § 113 (4th ed. 1971); Restatement
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(Second) of Torts § 580A, comment d. (1977). See, also, 
Cantrell v. Forest City Publishing Co., 419 U.S. 245, 95 S. Ct.  
465, 42 L. Ed. 2d 419 (1974).  

We believe that Deaver has not met the threshold burden of 
proving that the statements published in the Tribune were false.  
A public figure libel plaintiff bears the burden of proving the 
falsity of the published statements by clear and convincing 
evidence. Buckley v. Littell, 539 E2d 882 (2d Cir. 1976), cert.  
denied 429 U.S. 1062, 97 S. Ct. 785, 50 L. Ed. 2d 777 (1977); 
Sharon v. Time, Inc., 609 E Supp. 1291 (S.D.N.Y. 1984). The 
statements challenged by Deaver as libelous were those in the 
column and letter suggesting that Perkins County law 
enforcement personnel were guilty of harassment, 
lawbreaking, and unethical behavior. Deaver claims that these 
statements are patently false allegations about him. However, 
Deaver himself admits the truth of the statements with respect 
to his associates, and other witnesses testified that the incidents 
generally referred to in the articles had indeed occurred.  

For example, Deaver admitted that a felony charge was filed 
in July 1982 against his deputy, Robert Napierkowski, for 
placing a drug, "Rompun," in the coffee of one of the sheriff's 
dispatchers on June 2, 1982. Deaver also admitted that he fired 
Deputy Mike Kohl after receiving reports that Kohl wrote 
insufficient funds checks while in uniform. Although he was 
not prosecuted, Kohl was sued and judgments were obtained 
against him. Deaver fired a third deputy, Dan Koss, after he 
learned that the deputy had assaulted a motorist who had run a 
stop sign. Deaver admitted not only the truth of these incidents 
but also that the felonious acts referred to in the column and 
letter might be referring to his deputies' unlawful behavior.  

With respect to other statements in the Tribune, Deaver also 
admitted that another deputy, Steven Brockopp, had been 
absent without permission from his duty station in Venango, 
Nebraska, on the night of June 2, 1982, when a burglary had 
occurred there. Brockopp apparently was in Julesburg, 
Colorado, with a Perkins County patrol car, at the time without 
explanation or excuse, and Deaver subsequently fired him on 
June 15, 1982. Deaver admitted that use of patrol cars for 
personal activities had been a recurring problem since he
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became sheriff. He also testified that Brockopp had been 
charged with assault after he was fired because he "broke back 
into the courthouse and came up here and roughed up a 
dispatcher." 

Deputy James Crown, Deaver's successful challenger in the 
1982 election, was also dismissed by Deaver after Crown 
apparently mishandled certain evidence in the investigation of 
Deputy Napierkowski. Crown was fired after the articles 
appeared in the Tribune, but Deaver testified that Crown had 
mishandled the evidence before publication. Prior to his 
dismissal, Crown had also been disciplined by Deaver for 
failing to report that an employee had revealed at a party the 
existence of an undercover drug operation.  

Besides Deaver's admissions, witnesses James Crown, 
Gregory Beal, and Deloris Weiland each testified to various 
incidents of threats, harassment, and outright crimes of certain 
deputy sheriffs. Crown testified that he informed Deaver about 
comments of Brockopp after Brockopp threatened, following a 
near-miss accident with a pedestrian, to kill a second pedestrian 
so as to eliminate any witnesses to an accident. Gregory Beal, 
the special prosecutor in the Napierkowski affair, testified that 
his independent investigation, with the aid of the State Patrol, 
had revealed that the deputy had, on an earlier occasion, tried 
to procure drugs for another victim's coffee and that he had 
informed Deaver of Napierkowski's behavior. Deloris Weiland 
testified about a late-night incident involving two deputies, 
wherein she was stopped and questioned. She reported the 
"harassment" to Sheriff Deaver, who assured her he would 
look into the matter.  

William Hinel testified that he had these and other similar 
reports in mind when he published the column and the letter in 
the Tribune. The record contains a thorough recitation of 
Hinel's recollection of the events, recollections that were both 
first and second hand. To Hinel, it "appear[ed] that . . . the 
reports [were] true" because "some of them happened to me, 
my family, and some of them I knew what happened from 
talking to people, and because there were, some of them, it just 
appeared to me in my opinion they must true or there wouldn't 
be that many and that many people involved."

536



DEAVER v. HINEL 537 

Cite as 223 Neb. 529 

Not only does Deaver's evidence fail to establish with 
convincing clarity that the published statements were false, it 
also is incapable of supporting the jury's finding that the 
statements were made "of and concerning" Deaver. Deaver 
relies on the words in the column and letter and the testimony of 
witnesses to establish a direct connection between the 
statements and him.  

In his column, Hinel makes no reference to Deaver, either by 
name or by official position. Rather, he uses the general term 
"law enforcement" when he refers to reports of lawbreaking, 
harassment, and incompetence. The letter also employs the 
term "law enforcement" and makes reference to "our present 
Sheriff and County Attorney." However, the reference must be 
read in context: "I as a concerned citizen find it very hard to 
stomach seeing these officials (?) . .. fraternizing in public with 
our present Sheriff and County Attorney." (Emphasis 
supplied.) This sentence does not cast Deaver as a wrongdoer; 
indeed, it suggests at most an association between the former 
sheriff and those who allegedly committed the acts complained 
of.  

New York Times Co. v. Sullivan, 376 U.S. 254, 84 S. Ct. 710, 
11 L. Ed. 2d 686 (1964), directly controls this issue. In that case 
Sullivan made essentially the same argument that Deaver makes 
here: he argued that as a police commissioner he had overall 
responsibility for the police department, and, therefore, 
criticism directed generally at the department was perforce 
directed specifically and, in that case, libelously at him. The 
Alabama Supreme Court agreed with Sullivan: 

We think it common knowledge that the average person 
knows that municipal agents, such as police and firemen, 
and others, are under the control and direction of the city 
governing body, and more particularly under the direction 
and control of a single commissioner. In measuring the 
performance or deficiencies of such groups, praise or 
criticism is usually attached to the official in complete 
control of the body.  

New York Times Company v. Sullivan, 273 Ala. 656, 674-75, 
144 So. 2d 25, 39 (1962).  

The U.S. Supreme Court disagreed with Sullivan and the
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Alabama court. Justice Brennan first observed that the 
challenged statements were general criticisms of police 
activities: "Although the statements may be taken as referring 
to the police, they did not on their face make even an oblique 
reference to [Sullivan] as an individual." 376 U.S. at 289. "[I]t is 
plain that these statements could not reasonably be read as 
accusing [Sullivan] of personal involvement in the acts in 
question." (Emphasis supplied.) Id. at 288-89.  

Because the statements did not facially refer to Sullivan, the 
Court determined that "[s]upport for the asserted reference 
must, therefore, be sought in the. testimony of [Sullivan's] 
witnesses." Id. at 289. The Court held that "beyond the bare 
fact that [Sullivan] was in overall charge of the Police 
Department and thus bore official responsibility for police 
conduct," id., Sullivan had failed to establish through his 
witnesses any basis for the belief that Sullivan himself was 
attacked in the publication.  

[Tbo the extent that some of the witnesses thought 
respondent to have been charged with ordering or 
approving the conduct or otherwise being personally 
involved in it, they based this notion not on any statements 
in the advertisement, and not on any evidence that he had 
in fact been so involved, but solely on the unsupported 
assumption that, because of his official position, he must 
have been.  

Id. The Court explained why Sullivan's evidence was 
constitutionally deficient: 

The present proposition would sidestep this obstacle by 
transmuting criticism of government, however 
impersonal it may seem on its face, into personal criticism, 
and hence potential libel, of the officials of whom the 
government is composed. There is no legal alchemy by 
which a State may thus create the cause of action that 
would otherwise be denied for a publication which, as 
respondent himself said of the advertisement, "reflects 
not only on me but on the other Commissioners and the 
community." Raising as it does the possibility that a 
good-faith critic of government will be penalized for his 
criticism, the proposition relied on by the Alabama courts
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strikes at the very center of the constitutionally protected 
area of free expression. We hold that such a proposition 
may not constitutionally be utilized to establish that an 
otherwise impersonal attack on governmental operations 
was a libel of an official responsible for those operations.  

Id. at 292. See, also, Rosenblatt v. Baer, 383 U.S. 75, 86 S. Ct.  
669, 15 L. Ed. 2d 597 (1966) (reversing jury verdict due to 
insufficient evidence that published statements were of and 
concerning plaintiff).  

Deaver argues that the statements in the Tribune necessarily 
concerned him because he was the only law enforcement 
official in Perkins County. Clearly this is not the case, since the 
sheriff's department employed at one time at least four deputy 
sheriffs in addition to Deaver. There is also testimony in the 
record that "law enforcement" could refer to entities such as 
the county attorney and personnel of the courts. Deaver also 
claims that certain testimony established conclusively that the 
statements about law enforcement officials were specific 
attacks on him. Our independent review of the record leads us 
to a different conclusion. Witness Gregory Beal testified that 
statements about law enforcement in Perkins County perforce 
referred to "the sheriff's office." This testimony fails even to 
establish, as was the case in New York Times Co. v. Sullivan, 
376 U.S. 254, 84 S. Ct. 710, 11 L. Ed. 2d 686 (1964), that 
reference to law enforcement was reference to those in charge.  
Even if it had established such a connection, the Supreme Court 
specifically rejected such testimony as the clear and convincing 
proof required to establish that statements are of and 
concerning the plaintiff.  

Deaver also relies on the testimony of LaVeta Short to 
establish that the Tribune's statements referred to him. Witness 
Short testified that, to her, Hinel's August 4 column was 
"prosecuting Dave." While this may be evidence of one person's 
perception of a connection between the statements and the 
plaintiff, it is constitutionally insufficient to establish that the 
challenged material clearly referred to Deaver. Finally, Deaver, 
like Sullivan, testified that he understood the statements to 
refer to him simply because he was responsible for law 
enforcement in Perkins County at the time. As the Court did in
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New York Times Co. v. Sullivan, we conclude that this evidence 
is insufficient to support the jury's finding that the statements 
were "of and concerning" Deaver.  

In light of this record we cannot say Deaver has established 
with convincing clarity that the statements in the Tribune were 
false with respect to him. To be sure, the observations in the 
column and the letter seem to be accurate, general accounts of 
the activities of a number of Perkins County law enforcement 
personnel. Beyond stating the truth, the column and letter 
merely constituted fair comment on governmental activity, 
protected speech under the first amendment. See, Gertz v.  
Robert Welch, Inc., 418 U.S. 323, 94 S. Ct. 2997, 41 L. Ed. 2d 
789 (1974); Rosenblatt v. Baer, 383 U.S. 75, 86 S. Ct. 669, 15 L.  
Ed. 2d 597 (1966).  

Accordingly, we reverse the judgment of the trial court 
overruling the defendants' motions for judgment 
notwithstanding the verdict or for a new trial and direct the trial 
court to dismiss the action.  

REVERSED AND REMANDED WITH 

DIRECTIONS TO DISMISS.  

THE RAVENNA BANK, A COMMERCIAL BANKING CORPORATION, 
APPELLEE, V. CUSTOM UNLIMITED, A PARTNERSHIP, DAVID 

NAVRATIL, AND RAMONA PABIAN, APPELLANTS.  
391 N.W.2d 557 

Filed August 1, 1986. No. 85-316.  

1. Trial: Pleadings: Demurrer: Actions: Joinder: Waiver: Appeal and Error. Where 
a defendant suffers an adverse ruling on a demurrer based on misjoinder of 
causes of action and proceeds to trial on the answer which does not reassert the 
issue of misjoinder, there is no question preserved for appellate review 
concerning joinder of causes of action, because the defendant has waived any 
error in the trial court's ruling on the demurrer alleging misjoinder of causes of 
action.  

2. Actions: Words and Phrases. A cause of action is judicial protection of one's 
recognized right or interest, when another, owing a corresponding duty not to 
invade or violate such right or interest, has caused a breach of that duty.
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3. Pleadings: Actions. Although a petition does not separately state and number 
two causes of action as required by Neb. Rev. Stat. § 25-805 (Reissue 1985), the 
mechanical form in which the plaintiff divides a petition is irrelevant to the 
question of whether such petition states one or more than one cause of action.  

4. Pleadings: Actions: Joinder: Demurrer. Where more than one cause of action is 
both commingled in a pleading and improperly joined in such pleading, a 
defendant may demur to the misjoinder without first moving to have the causes 
separately stated and numbered.  

5. Pleadings: Parties: Actions: Joinder. A petition joining two or more defendants 
may not assert multiple claims or causes of action unless each alleged claim or 
cause of action affects all joined defendants.  

6. Partnerships: Words and Phrases. A partnership is an association of persons 
organized as a separate entity to carry on a business for profit. Neb. Rev. Stat.  
§ 67-306(1) (Reissue 1981).  

7. Pleadings: Parties: Actions: Joinder: Promissory Notes: Guaranty. Where one 

defendant has executed a promissory note in favor of the plaintiff and a 
different defendant has made a guaranty regarding such promissory note of the 
other defendant, Neb. Rev. Stat. § 25-702 (Reissue 1985) precludes the 
plaintiff's joining the two defendants in one petition containing two causes of 
action arising from the distinct contracts-the promissory note and 
corresponding guaranty.  

8. Courts: Appeal and Error. Absent prejudicial effect on an adverse party's 

substantial right, the Supreme Court may disregard a procedural error 
committed by a trial court. Neb. Rev. Stat. § 25-853 (Reissue 1985).  

Appeal from the District Court for Buffalo County: 
DEWAYNE WOLF, Judge. Reversed and remanded for further 
proceedings.  

David W. Jorgensen of Nye, Hervert, Jorgensen & Watson, 
P.C., for appellants.  

Moller Johnson, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

SHANAHAN, J.  
Custom Unlimited, David Navratil, and Ramona Pabian 

appeal the money judgment entered by the district court for 
Buffalo County in favor of The Ravenna Bank. We reverse and 
remand for further proceedings.  

Ravenna Bank brought a law action against Custom 
Unlimited, a partnership composed of Navratil and Pabian, 
and against Navratil and Pabian as individuals. In the first part
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of its petition, paragraphs I to IV, Ravenna Bank alleged that 
Custom Unlimited, by Navratil and Pabian as partners of 
Custom Unlimited, had given the bank a promissory note on 
which Custom Unlimited was in default and owed $29,116.95 in 
principal and interest. The promissory note was dated January 
18, 1983. In the second part of its petition, paragraph V, the 
bank alleged that, on May 27, 1980, Navratil and Pabian, as 
individuals, had given their "unlimited continuing guaranty" 
concerning Custom Unlimited's promissory note. Ravenna 
Bank prayed for "judgment against the defendants and each of 
them in the sum of $29,116.95." To the bank's petition, Custom 
Unlimited, Navratil, and Pabian demurred, alleging an 
improper joinder of causes of action. See Neb. Rev. Stat.  
§ 25-806 (Reissue 1985). When the court overruled the 
defendants' demurrer, the defendants filed their answer but 
failed to assert their objection to the causes of action joined in 
the bank's petition. At the pretrial conference the district court 
authorized the defendants to "supplement the answer by 
preserving the demurrer previously filed and ruled upon." The 
defendants, on the morning of trial, filed a separate pleading 
entitled "Demurrer," alleging that the defendants did "preserve 
their Demurrer previously filed herein." At commencement of 
the bench trial, in open court counsel for the defendants called 
the court's attention to the demurrer just filed and again 
referred to a misjoinder of the bank's causes of action, that is, 
the action on the partnership promissory note joined with the 
action on the guaranty of that promissory note. In reference to 
the recently filed or second demurrer, the court responded: "I 
think we've already addressed it. I overruled it. We'll consider 
your demurrer as part of your answer. You may proceed." 
Without Ravenna Bank's objection to including the demurrer 
as an issue to be resolved, trial continued to the conclusion of 
evidence, when the district court entered judgment that there 
was "due to the plaintiff from the defendants on the cause of 
action as set forth in plaintiff's petition . . . the sum of 
$23,000.25." (Emphasis supplied.) 

Custom Unlimited, Navratil, and Pabian contend their 
demurrer should have been sustained and separate trials 
ordered regarding the promissory note and guaranty. Ravenna
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Bank counters that the defendants failed to preserve their 
demurrer and, having waived their demurrer, cannot question 
the district court's disposition of the demurrer.  

We first consider whether the defendants have preserved the 
district court's ruling on their demurrer as a matter for appellate 
review. Under § 25-806 a defendant may demur to the petition 
"when it appears on its face . . . several causes of action are 
improperly joined." When a misjoinder does not "appear upon 
the face of the petition, the objection may be taken by answer, 
and if no objection be taken either by demurrer or answer, the 
defendant shall be deemed to have waived the same." Neb. Rev.  
Stat. § 25-808 (Reissue 1985). Where a defendant suffers an 
adverse ruling on a demurrer based on misjoinder of causes of 
action and proceeds to trial on the answer which does not 
reassert the issue of misjoinder, there is no question preserved 
for appellate review concerning joinder of causes of action, 
because the defendant has waived any error in the trial court's 
ruling on the demurrer alleging misjoinder of causes of action.  
See, Ivins v. Ivins, 171 Neb. 838, 108 N.W.2d 99 (1961); Dinkel 
v. Hagedorn, 156 Neb. 419, 56 N.W.2d 464 (1953); Walker v.  
Collins Construction Co., 121 Neb. 157, 236 N.W. 334 (1931).  
Here, the district court contemplated and authorized an 
amended or supplemented answer, a matter reflected in the 
court's order on the pretrial conference. A trial court is granted 
broad discretion to amend a pleading in furtherance of justice.  
See Neb. Rev. Stat. § 25-852 (Reissue 1985). Ravenna Bank 
does not contend, and we are unable to conclude, that the 
district court abused its discretion by considering the demurrer 
(misjoinder of causes of action) as an amendment or part of the 
defendants' answer.  

We now proceed to the defendants' contention that joinder 
of the cause of action on the promissory note with the cause of 
action on the guaranty constitutes reversible error.  

Neb. Rev. Stat. § 25-701 (Reissue 1985) provides in pertinent 
part as follows: "The plaintiff may unite several causes of 
action in the petition, whether they be such as have heretofore 
been denominated legal or equitable, or both, when they are 
included in any of the following classes: . . . (2) contracts, 
express or implied." Neb. Rev. Stat. § 25-702 (Reissue 1985)
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states: "Except for product liability actions, the causes of 
action so united must affect all the parties to the action, and not 
require different places of trial." Defendants maintain that the 
bank's petition asserts two causes of action which do not 
"affect all the parties to the action" and, thus, cannot be joined 
in one petition.  

"A cause of action is judicial protection of one's recognized 
right or interest, when another, owing a corresponding duty not 
to invade or violate such right or interest, has caused a breach of 
that duty." Sorensen v. Lower Niobrara Nat. Resources Dist., 
221 Neb. 180, 193, 376 N.W.2d 539, 548 (1985).  

Ravenna Bank's petition describes two transactions. There is 
no doubt that one transaction relates to Custom Unlimited's 
partnership note, while the second transaction involves the 
Navratil-Pabian guaranty. As we recently stated in Chiles, 
Heider & Co. v. Pawnee Meadows, 217 Neb. 315, 319, 350 
N.W.2d 1, 4 (1984): " 'A guaranty is a collateral undertaking 
by one person to answer for the payment of a debt or the 
performance of some contract or duty in case of the default of 
another person who is liable for such payment or performance 
in the first instance.' . . ." Although the bank's petition did not 
separately state and number the two causes of action as 
required by Neb. Rev. Stat. § 25-805 (Reissue 1985) ("Where 
the petition contains more than one cause of action, each shall 
be separately stated and numbered"), the mechanical form in 
which the plaintiff divides a petition is irrelevant to the question 
of whether such petition states one or more than one cause of 
action. See Kohler v. Ford Motor Co., 187 Neb. 428, 191 
N.W.2d 601 (1971). Where more than one cause of action is 
both commingled in a pleading and improperly joined in such 
pleading, a defendant may demur to the misjoinder without 
first moving to have the causes separately stated and numbered.  
See, Baker Administrator v. Brial, 185 Kan. 322, 341 P.2d 987 
(1959); Jewell v. Jewell, 215 Minn. 190, 9 N.W.2d 513 (1943).  
We agree with the defendants that the bank's petition joined two 
causes of action.  

While it is true that § 25-701 permits joinder of several causes 
of action based on contract, § 25-702 imposes a limitation, 
namely, the actions so united or joined "must affect all the
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parties." Therefore, a petition joining two or more defendants 
may not assert multiple claims or causes of action unless each 

alleged claim or cause of action affects all joined defendants.  
See Stahmer v. Marsh, 202 Neb. 450, 276 N.W.2d 87 (1979).  

To buttress their argument that there has been an improper 
joinder of causes of action, the defendants rely primarily upon 
Barry v. Wachosky, 57 Neb. 534, 77 N.W. 1080 (1899). In Barry 

the plaintiff attempted to recover on an unpaid promissory note 
executed by three of the defendants named in the petition. The 
plaintiff's petition also joined a fourth defendant who had, in a 
separate transaction, made a guaranty for payment of the note 
signed by the other defendants. The existing statute governing 
joinder provided that causes of action united in a petition 
"must affect all the parties to the action." Comp. Stat. Code of 
Civ. P. tit. VI, § 88 (1899). The trial court entered judgment for 
plaintiff, but this court reversed, holding that, since the 

"makers of the note" were not parties to the separate "contract 
of guaranty," the petition asserted two causes of action which 
could not be united "for the obvious reason that each one does 
not affect all the parties to the action." Barry v. Wachosky, 
supra at 538, 77 N.W. at 1081.  

This court has never overruled the principle promulgated by 
Barry. As expressed in Schultz v. Wise, 93 Neb. 718, 721, 141 

N.W. 813, 815 (1913): "The contract of guaranty is a separate 
and independant [sic] contract . . . . [Niot being liable as 
maker," the guarantor "cannot be joined in an action against 
the maker of a note." Thus, in Nebraska the rule has developed 
that a plaintiff may not join two or more causes of action to 
impose liability on different parties as the result of separate 
contracts. See, Fuchs v. Parsons Constr. Co., 166 Neb. 188, 88 
N.W.2d 648 (1958); Drainage District v. O'Neill, 109 Neb. 552, 
191 N.W. 685 (1922); Stewart v. Rosengren, 66 Neb. 445, 92 
N.W. 586 (1902). "[Clauses of action involving different 
defendants cannot be joined unless each cause affects them all 
and they have a joint or common liability or interest." Fuchs v.  
Parsons Constr. Co., supra at 203, 88 N.W2d at 656-57.  

Although the bank does not assail the principle adopted in 
Barry v. Wachosky, supra, Ravenna Bank does seek to 
distinguish Barry from the present case. According to Ravenna
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Bank, the promissors and guarantor in Barry were different 
persons, whereas in the present case the transactions in question 
"involve the same parties," and the defendants "are essentially 
the same people." Brief for Appellee at 6-7. Such identity, 
Ravenna Bank argues, authorizes joinder of the two causes of 
action because each cause of action affects the same defendants 
and, therefore, affects "all the parties," satisfying the 
requirement of § 25-702.  

Ravenna Bank overlooks some fundamental law regarding 
partnerships. In Nebraska, "A partnership is an association of 
persons organized as a separate entity to carry on a business for 
profit." Neb. Rev. Stat. § 67-306(1) (Reissue 1981). "Under 
both statutory and case law in Nebraska, a partnership has long 
been considered as an entity separate and apart from the 
individual partners. [Citation omitted.] The Uniform 
Partnership Act adopted in Nebraska clearly mandates the 
entity theory of partnership. [Citations omitted.]" State v.  
Siers, 197 Neb. 51, 58, 248 N.W2d 1, 6 (1976).  

Applying the foregoing law of partnership to the present 
case, Custom Unlimited's promissory note was a contract 
creating a partnership debt owed the bank. The guaranty was a 
separate undertaking by Navratil and Pabian, individuals 
distinct from the partnership entity, that is, an agreement to pay 
Custom Unlimited's debt on default by that partnership.  

The rule adopted in Barry v. Wachosky, supra, applies to the 
present case and may be restated, for present purposes, as 
follows: Where one defendant has executed a promissory note 
in favor of the plaintiff and a different defendant has made a 
guaranty regarding such promissory note of the other 
defendant, § 25-702 precludes the plaintiff's joining the two 
defendants in one petition containing two causes of action 
arising from the distinct contracts-the promissory note and 
corresponding guaranty. In the case before us the bank's 
petition contained two causes of action based on different 
contracts or undertakings and sought to impose liability on 
different defendants on account of distinct obligations 
resulting from those separate contracts. Under the 
circumstances joinder of the two causes of action was improper.

546
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The district court should have sustained the demurrer based on 
misjoinder of causes of action.  

Although the district court was incorrect and committed 
error in allowing joinder of the causes of action in question, we 
must determine whether such procedural error affected a 
substantial right of the partnership or guarantors. Absent 
prejudicial effect on an adverse party's substantial right, the 
Supreme Court may disregard a procedural error committed by 
a trial court. See Neb. Rev. Stat. § 25-853 (Reissue 1985). See, 
also, Coomes v. Drinkwalter, 183 Neb. 564, 567, 162 N.W.2d 
533, 536 (1968) (" 'In the absence of substantial prejudice, a 
misjoinder of causes of action or defenses is not a ground for 
reversal' ").  

When the district court entered judgment "on the cause of 
action," the fact that the bank's petition contained two causes 
of action results in uncertainty concerning the nature and extent 
of the judgment entered. On examining the judgment rendered, 
one must question the basis for that judgment. Was the 
judgment entered on the first cause of action concerning the 
debt created by the partnership promissory note? Or was the 
judgment entered on the second cause of action for the 
guaranty regarding the partnership's default in payment of its 
promissory note? The judgment's effect is imposition of joint 
and several liability on the partnership and the guarantors 
without reference to the precise basis for such liability. If 
judgment has been entered on the first cause of action, the 
assets of the guarantors are subjected to liability for payment 
consequent to a contract to which the guarantors were not a 
party, the partnership promissory note. On the other hand, if 
judgment has been entered on the cause of action involving the 
guaranty, the assets of the partnership are subjected to payment 
for liability accruing under the guaranty, an undertaking or 
contract to which the partnership was not a party. The matter 
would be complicated even further if the judgment were 
construed to apply to Navratil and Pabian as partners in 
Custom Unlimited. See Neb. Rev. Stat. § 25-316 (Reissue 1985) 
(necessity of a bill in equity to charge a partner's individual 
property for satisfaction of a judgment rendered against the 
partnership). See, also, Security State Bank v. McCoy, 219
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Neb. 132, 361 N.W.2d 514 (1985) (a prior judgment against a 
partnership is a condition precedent to bringing an action 
against individual partners seeking recovery from the partners 
on partnership notes). In the present case, however, each of the 
obligors-the partnership and the guarantors-should be 
subjected to liability only for their particular undertaking. As a 
result of the judgment rendered against Custom Unlimited, 
Navratil, and Pabian, there is uncertainty at worst and 
ambiguity at best regarding the particular cause of action on 
which Ravenna Bank has recovered. Such speculation should 
not exist in adjudication of a litigant's liability. That the 
guarantors, on account of their guaranty, may ultimately have 
to pay Custom Unlimited's indebtedness is irrelevant to the 
procedural question being reviewed. It has been suggested that 
strict procedural rules precluding joinder tend to frustrate 
efficient decisionmaking in the judicial process. See E James & 
G. Hazard, Civil Procedure §§ 10.1-10.12 (2d ed. 1977).  
Although lacking some flexibility, such procedural rules against 
misjoinder are designed to avoid "undue confusion and 
complexity." McGrath v. White Motor Corp., 258 Or. 583, 591, 
484 P.2d 838, 842 (1971). Allowing joinder of the causes of 
action in the present case has caused uncertainty, confusion, 
ambiguity, and speculation to be injected into the proceedings.  
Consequently, judgment of the district court is reversed, and 
this matter is remanded to the district court for further 
proceedings.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.
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