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CUMULATIVE LIST OF CASES
DISPOSED OF WITHOUT OPINION

No. 81-840: Alger Transportation Co. v. Arkansas-Best
Freight Systems. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 84-473: Meyer & Meyer v. First Security Bank and Trust.
Motion of appellant to dlsm1ss appeal sustained; appeal
dismissed.

No. 84-926: Zavala v. Great Western Sugar Co. Stipulation
allowed; appeal dismissed.

No. 85-262: Runty v. Bryan Memorial Hospital. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 85-292: Ribick v. Wurtele St1pulat10n allowed; appeal
dismissed.

No. 85-415: Greenfield v. Clty of Grand Island. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 85-416: State v. Reed. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 85-495: Dorsey v. Jespersen. Motion of appellant to
dismiss appeal sustained; appeal dismissed at cost of appellant.

No. 85-498: Silvrants v. Hutt. Stlpulat1on allowed appeal
dismissed.

No. 85-530: Farmers State Bank v. Ritchie. By order of the
court, cause not shown why appeal should not be stricken;
appeal stricken from docket.

No. 85-664: Satterlee v. Satterlee. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 85-714: Pierson v. Kilker. Motion of appellant to dismiss
appeal sustained; appeal dismissed.. »

No. 85-726: State v. Lujan. Judgment affirmed; see Rule
7TA. ' )

No. 85-738: In re Appeal of Klingelhoefer. Motion of

(xxi)



Xxii CASES DISPOSED OF WITHOUT OPINION

appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).

No. 85-766: State v. Lorenz. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 85-894: State v. Nickens. Judgment affirmed; see Rule
7A.

No. 85-908: Fischman v. Sindelar. Stipulation allowed;
appeal dismissed.

No. 85-925: Othling v. Othling. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 85-935: Wilburn v. Zion Baptist Church of Omaha.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 85-936: County of Lancaster v. Schultz. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 85-950: State v. Hernandez. Judgment affirmed; see
Rule7A.

No. 85-972: Arcadia State Bank v. Franzen. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 85-975: State v. Stevenson. Judgment affirmed; see Rule
TA.

No. 85-977: State v. Young. Judgment affirmed; see Rule
7TA.

No. 85-980: State v. Wiley. Judgment affirmed; see Rule 7A.

No. 85-986: Brown v. Borland. By order of the court, appeal
dismissed for failure to file briefs.

No. 85-1003: State v. Sullivan. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 85-1011: State v. Monrroy. Judgment affirmed; see Rule
TA.

No. 86-011: Almad Ali Taha v. Meadows. By order of the
court, appeal dismissed.

No. 86-019: State Dept. of Roads v. Armstrong. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 86-020: State v. Beckner. Judgment affirmed; see Rule
TA.

No. 86-029: State v. Arnold. Court finds appeal wholly
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frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-041: State v. Rodriguez. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-049: Federal Land Bank of Omaha v. Burnett.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2).

No. 86-060: State v. Deshane. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-061: State v. Sherrod. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-069: Schick v. Schick. By order of the court, cause
not shown why appeal should not be dismissed; appeal
dismissed.

No. 86-078: Pringle v. Long. Stipulation allowed; appeal
dismissed with prejudice.

No. 86-080: State v. Keithley. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-104: State v. McDonnell. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 86-107: State v. Turner. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-112: Voltzke v. Rowland. Stipulation allowed; appeal
dismissed.

No. 86-121: Short v. Shert. Stipulation allowed; appeal
dismissed.

No. 86-127: State v. Perkins. Court finds appeal wholly
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frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-133: Shelter Ins. Co. v. Estate of Dooley. By order of
the court, appeal dismissed for failure to file briefs.

No. 86-136: Jankowski v. City of Omaha. Stipulation
allowed; appeal dismissed.

No. 86-138: Sloup v. Sloup. Stipulation allowed; appeal
dismissed. _

No. 86-148: State v. Prokupek. Judgment affirmed; see Rule
7TA.

No. 86-152: State v. Siebler. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-153: State v. Kelley. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-154: State v. Holbert. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-155: State v. Neal. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B. ]

No. 86-156: Albion National Bank v. Vandewalle. Motion of
appellee to dismiss appeal sustained; appeal dismissed.

No. 86-164: State v. Leeling. Judgment affirmed; see Rule
TA.

No. 86-165: State v. Scott. Judgment affirmed; see Rule 7A.

No. 86-166: State v. Anthes. Judgment affirmed; see Rule
7A.

No. 86-168: Creative Land Consultants v. C-Triple G, Inc.
By order of the court, appeal dismissed for failure to file briefs.

No. 86-171: State v. Johnson. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
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3B.

No. 86-172: State v. Brown. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-173: State v. Anthony. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-174: State v. Murray. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-179: State v. Hesse. Judgment aff irmed; see Rule 7A.

No. 86-180: State v. Litzenburg. Judgment affirmed; see
Rule 7A. :

No. 86-183: McCloskey v. County of Douglas. No cause
having been shown, appeal is summarily affirmed.

No. 86-187: State v. Henery. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-202: State v. Rosberg. Appeal relating to the
conviction for simulating legal process is dismissed for lack of
jurisdiction. Motion for summary affirmance of the contempt
sentence is granted.

No. 86-203: Credit Bureau of Hastings v. DeVaney.
Stipulation allowed; appeal dismissed.

No. 86-204: State v. Konkoleski. Judgment affirmed; see
Rule 7A.

No. 86-208: Wiedel v. Wiedel. Stipulation allowed; appeal
dismissed with prejudice at cost of appellant.

No. 86-209: Chase v. Hasselbalch. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 86-211: Federal Deposit Insurance Corp. v. Sargent
Livestock Commission Co. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-213: State v. Hughes. By order of the court, appeal
dismissed for failure to file briefs.
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No. 86-215: State v. Chilen. Judgment affirmed; see Rule
TA.

No. 86-217: State v. Stutzman. Stipulation allowed; appeal
dismissed.

No. 86-220: State v. DeGarmo. Judgment affirmed; see Rule
TA.

No. 86-221: State v. Middleswart. By order of the court,
appeal dismissed for failure to file briefs.

No. 86-222: A & W Truck Brokers, Inc. v. Vern’s Trucking,
Inc. Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 86-225: State v. Bender. Judgment affirmed; see Rule
TA.

No. 86-226: Pearl v. Thompson Casket Co., Inc. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 86-233: State v. Marco. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-234: State v. Stearns. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule

No. 86-235: State v. Walker. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-236: State v. Scott. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-243: State v. Walker. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-252: Johnson v. Dept. of Motor Vehicles. Motion of
appellant to dismiss appeal sustained; appeal dismissed at cost
of appellant.

No. 86-254: State v. Keyser. Motion of appellee for summary
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dismissal sustained; see Rule 7B(1).

No. 86-258: State v. Peavy. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-259: Hornback v. Hormback. Stipulation allowed;
appeal dismissed with prejudice.

No. 86-260: State v. Pedigo. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-261: State v. Hall. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-262: Rademacker v. Palmer. Stipulation allowed;
appeal dismissed.

No. 86-267: State v. Hunter. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-274: State v. Haase. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-281: State v. Sorich. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-282: State v. Evans. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 86-283: Siebels v. Siebels. Appeal dismissed for want of
prosecution.

No. 86-284: Kaufman v. State. On court’s motion, appeal
dismissed.

No. 86-285: State v. Rosberg. By order of the court, appeal
dismissed for failure to file briefs.

No. 86-286: State v. Nelson. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.
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No. 86-290: State v. Dawson. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-294: Spader v. American Family Financial Services,
Inc. Stipulation allowed; appeal dismissed.

No. 86-296: Castro v. IBP, Inc. Stipulation allowed; appeal
dismissed.

No. 86-298: State v. Kuhn. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-301: Kearney State Bank & Trust v. Maruska. Motion
of appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).

No. 86-308: State v. Garza. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-314: Scherer v. Hartman. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

Nos. 86-315, 86-316: State v. Zarek. Judgment affirmed; see
Rule 7A.

No. 86-317: State v. Kuhn. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-318: State v. Costello. Stipulation allowed; appeal
dismissed.

No. 86-321: Federal Land Bank of Omaha v. Burnett.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 86-326: In re Interest of T.J. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 86-327: Riggle v. Pete’s DX Station. Stipulation of
settlement approved; affirmed as modified by order of the
court.

No. 86-329: State v. Gurnsey. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
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withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-330: State v. Bailey. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-331: State v. Matthews. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-332: Federal Land Bank of Omaha v. Tramp. Motion
of appellee for summary dismissal sustained; see Rule 7B(1):

No. 86-334: State v. Schriner. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 86-335: State v. Weiss. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-336: Meyer v. Meyer. By order of the court, appeal
dismissed for failure to file briefs.

No. 86-338: State v. Jones. Motion of appellee to remand
case to the Douglas County Court for further proceedings is
sustained.

No. 86-342: State ex rel. Marion v. Gunter. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 86-343: State v. Sowell. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-345: State v. Brooks. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-348: Northeast Nebr. Rural PPD v. A.W. Williams
Inspection Co. Stipulation allowed; appeal dismissed at cost of
appellant.

No. 86-351: Anzaldo v. Givens. Motion of appellant to
dismiss appeal sustained; appeal dismissed.
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No. 86-356: Visa v. State. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-362: State v. Lindlief. Judgment affirmed; see Rule
TA.

No. 86-364: Paschke v. Paschke. Stipulation of settlement
approved; affirmed as modified by order of the court.

No. 86-367: State v. Anderson. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 86-368: State v. Mann. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-370: Sorenson v. Burnham. Motion sustained;
appeal dismissed.

No. 86-371: Svoboda v. City of Lincoln. Stipulation
allowed; appeal dismissed.

No. 86-373: State v. Lawson. Judgment affirmed; see Rule
TA.

No. 86-374: State v. Blount. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-378: State v. Shropshire. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-387: State v. Koch. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-388: Sanmtiago v. Nebraska Dept. of Labor.
Stipulation to dismiss appeal with prejudice sustained; appeal
dismissed; each party to pay own costs.

No. 86-389: Midlands Health Care Center, Inc. v. Dept. of
Health. Stipulation allowed; appeal dismissed.

No. 86-390: Nebraska State Bank & Trust v. Kirschner
Implement. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 86-393: Dooley v. Universal Gym Equip. Co.
Stipulation allowed; appeal dismissed with prejudice.

No. 86-394: Dooley v. Universal Gym Equip. Co.
Stipulation allowed; appeal dismissed with prejudice.

No. 86-396: In re Interest of Vampola. Stipulation allowed;
appeal dismissed.

No. 86-397: State Dept. of Banking and Finance v. Hager.
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Stipulation allowed; appeal dismissed.

No. 86-399: Kinsey v. Lutz. Appeal dismissed as premature.

No. 86-402: State v. Young. By order of the court, appeal
dismissed for failure to file briefs.

No. 86-404: State v. Schultz. Motion of appellant to dismiss
appeal sustained; appeal dismissed at cost of appellant.

No. 86-406: Allen v. Allen. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-408: Ambrose v. Ambrose. Affirmed as modified by
order of the court.

No. 86-410: Thomas v. Foster. Judgment affirmed; see Rule
TA.

No. 86-412: Olson v. Canarsky. Judgment affirmed; see
Rule 7A.

No. 86-416: Brick v. State. Appeal dismissed as premature.

No. 86-421; State v. Heimbuch. Judgment affirmed; see
Rule 7A.

No. 86-423: Meredith v. Meredith. Judgment affirmed; see
Rule 7A.

No. 86-424: Davenport v. Davenport. Stipulation of
settlement approved; affirmed as modified by order of the
court. '

No. 86-426: Norwest Bank of Hastings v. Phifer. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 86-427: Wies v. Sweet. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-428: State v. Enebeine. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-430: State v. Standley. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-433: Anderson v. Reeves. Motion of appellant to
dismiss appeal sustained; appeal dismissed at costs of
appellant.

No. 86-434: State v. Sullivan. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
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withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-441: State v. Billups. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-443: McClure v. McClure. Affirmed as modified by
order of the court.

No. 86-444: Daubert v. Board of Education of District 1.
Stipulation allowed; appeal dismissed.

No. 86-446: State v. Quinn. Stipulation allowed; appeal
dismissed. .

No. 86-447: State v. Van Egmond. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 86-450: Prorok v. Nebraska State Bank & Trust Co.
Judgment affirmed; see Rule 7A.

No. 86-452: Olson v. Gossett. Judgment affirmed; see Rule
7TA.

No. 86-457: State ex rel. Tyler v. Ferguson. Appeal dismissed
as moot.

No. 86-462: State v. Porter. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-465: Kramer v. McSweeney. Stipulation allowed;
appeal dismissed.

No. 86-468: Storm v. Storm. Stipulation allowed; appeal
dismissed; case remanded to district court to permit parties to
file joint petition to modify the decree.

No. 86-471: State v. Paredes. Stipulation allowed; appeal
dismissed.

No. 86-474: State v. Haverkamp. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-476: M-W, Inc. v. Quality Steaks of Snyder, Inc.
Stipulation allowed; appeal dismissed.

No. 86-479: United Supplier, Inc. v. Schmidt. Motion of
appellant to dismiss appeal sustained; appeal dismissed at cost
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of appellant.

No. 86-482: Whitt v. American Family Mutual Ins. Co.
Stipulation allowed; appeal dismissed at cost of appellant.

No. 86-488: State v. Holbrook. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-503: State v. Gardner. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-504: State v. Kirkpatrick. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-510: State v. Walleson. Motion of appellant to
dismiss appeal sustained; appeal dismissed at cost of appellant.

No. 86-511: State v. Puentes. Stipulation allowed; appeal
dismissed with prejudice.

No. 86-512: State v. Shada. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-520: Uridil v. Uridil. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 86-525: Empire Fire & Marine Ins.” Co. v. Mony
Reinsurance Corp. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 86-529: Mason v. Bradsby. Stipulation allowed; case
reversed and remanded to the district court for a new trial.

No. 86-533: Hilltop Feed Service, Inc. v. Dinklage.
Stipulation allowed; appeal dismissed.

No. 86-553: State v. Kinser. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-556: State v. Orange. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-561: State v. Patocka. Judgment affirmed; see Rule
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No. 86-564: State v. Welsh. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-565: State v. Williams. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-571: Dreeszen v. Dreeszen. Affirmed as modified by
order of the court.

No. 86-573: State v. Broadstone. Stipulation allowed; appeal
dismissed.

No. 86-575: Kotschwar v. Burlington Northern Railroad Co.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 86-578: State v. Whitcomb. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 86-583: State v. Garza. Judgment affirmed; see Rule
7TA.

No. 86-585: Moores v. Moores. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 86-593: Anderson v. Reeves. Motion of appellant to
dismiss appeal sustained; appeal dismissed without prejudice at
cost of appellant.

No. 86-596: McMurtry v. McMurtry. Affirmed as modified
by order of the court.

No. 86-597: Ford v. Union Pacific Railroad Co. Stipulation
allowed; appeal dismissed with prejudice.

No. 86-599: State v. Dale. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-604: State v. Hirsch. Stipulation allowed; appeal
dismissed.

No. 86-605: State v. Brown. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-607: Holz v. Holz. Affirmed as modified by order of
the court.
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No. 86-609: Copas v. Copas. Motion of appellant to dismiss
appeal with prejudice as per the terms of stipulation is
sustained.

No. 86-617: State v. Harbour. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-618: American National Bank v. McMartin.
Stipulation allowed; appeal dismissed with prejudice.

No. 86-621: State v. Retman. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 86-629: In re Interest of Tyler. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 86-642: State v. Headley. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 86-652: Coffman v. Coffman. Stipulation allowed;
appeal dismissed at cost of appellant.

No. 86-653: Foley v. Heine. Stipulation of settlement
approved; affirmed as modified by order of the court.

No. 86-681: State v. Strom. Motion of appellant to dismiss
appeal sustained; appeal dismissed without prejudice.

No. 86-704: State v. McGregor. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 86-705: State v. Wehrle. Stipulation allowed; appeal
dismissed.
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1. Contracts: Breach of Contract. Generally, a party who has failed or refused to
perform the terms and conditions imposed upon him by a contract, or has not
been ready, willing, and able to perform the same, cannot recover for a breach
thereof by the other party.

2. Contracts: Substantial Performance. Substantial performance is shown when
the following circumstances are established by the evidence: (1) The party made
an honest endeavor in good faith to perform his part of the contract. (2) The
results of the endeavor are beneficial to the other party. (3) Such benefits are
retained by the other party. If any one of the circumstances is not established, the
performance is not substantial, and the party had no right of recovery. The other
party should receive at least approximately what he bargained for.

3. Contracts: Breach of Contract. As a general rule, a condition is excused if the
occurrence of the condition is prevented by the party whose performance is
dependent upon the condition. That person must put fortha good faith effort to
obtain the condition. Additionally, if a promisor prevents or hinders the
occurrence of a condition precedent, the condition is excused.

4. Corporations. In equity, the corporate entity may be disregarded and held to be
the mere alter ego of a shareholder or shareholders in various circumstances
where necessary to prevent fraud or other injustice. Some of the factors which
are relevant in determining to disregard the corporate entity are: (1) Grossly
inadequate capitalization; (2) Insolvency of the debtor corporation at the time
the debt is incurred; (3) Diversion by the shareholder or shareholders of
corporate funds or assets to their own or other improper uses; and (4) The fact
that the corporation is a mere facade for the personal dealings of the shareholder
and that the operations of the corporation are carried on by the shareholder in
disregard of the corporate entity.

5. Equity: Courts: Actions: Parties: Estoppel: Words and Phrases. Whenever a
party, who, as actor, seeks to set the judicial machinery in motion and obtain
some remedy, has violated conscience, or good faith, or other equitable
principle, in his prior conduct, then the doors of the court will be shut against
him in limine; the court will refuse to interfere on his behalf, to acknowledge his

O]
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right, or to award him any remedy. The conduct which forms a basis for a
finding that a party has “unclean hands” must be willful in nature. The maxim
refers to willful misconduct rather than merely negligent misconduct. The
improper conduct which falls within the maxim must involve intention as
opposed to an inadvertent act or a misapprehension of legal rights.

Appeal from the District Court for Douglas County: DARVID
D. Quisrt, Judge. Affirmed.

James P. Fitzgerald of McGrath, North, O’Malley & Kratz,
P.C., for appellant.

Thomas J. Culhane of Erickson & Sederstrom, P.C., for
appellees Brown.

KrivosHa, C.J., WHITE, and HASTINGS, JJ., and Camp, D.J.,
and CoLweLL, D.J., Retired.

HASTINGS, J.

Defendant Ronald A. Henningsen appeals a judgment of the
district court for Douglas County holding him liable for breach
of a contract to purchase a business from the plaintiffs and
awarding damages against him in the amount of $73,581.67.

Don E Brown, one of the plaintiffs, was a stockholder and
officer of Advanced Business Equipment and Systems, Inc.
(ABES), a Nebraska corporation. Brown ran the corporation,
which specialized in sales of office equipment, filing systems,
and supplies. In the spring of 1978 Brown discussed with Al
Henningsen, the defendant’s father, his intention to sell ABES.
The Henningsens were owners of the Record Printing Co.,
which published the Daily Record, a legal newspaper in
Douglas County, as well as owners of several other companies.

Negotiations for the sale of ABES included Al’s son, Ronald,
and were concluded in August of 1978. The agreement called
for the sale of the stock in the company to Record Printing Co.
for $85,000, plus a loan guarantee from purchaser to seller in
the amount of $20,000. The parties also agreed that Brown
would continue to represent ABES for a period of 3 years and
would train the purchaser’s personnel in marketing and
installing the products. The contract was signed August 18,
1978, by Brown and by Ronald A. Henningsen as president of
Record Printing Co.
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Shortly thereafter, the parties agreed to restructure the sale
of ABES, using Alron, Inc., a stock holding company owned
by the Henningsen family, as the purchaser, and reducing the
purchase price to $77,699. This second agreement also
contained the $20,000 loan guarantee and Brown’s
commitment to continue his association with ABES. It was
signed by both Brown and his wife as sellers and by Ronald A.
Henningsen as president of Alron.

On October 2 of that year Brown turned over the physical
possession and financial records of ABES, pursuant to the sales
agreement. Several days before he relinquished control, Brown
wrote a check to himself on the ABES account for $10,142.51.
This will be discussed later on. Thereafter, Brown continued his
representation of the company and consulted with sales
personnel.

In the spring of 1979 Ron asked Brown if he would take over
the management of the company, and due to his friendship with
Al and the fact that the business was going downhill, Brown
accepted. Brown experienced numerous difficulties relating to
the finances of the company. Manufacturers were refusing to
deliver products due to the failure of the company to make
payments. Brown had no'control over the finances, as the
comptroller of the Henningsen-owned Record enterprises
handled all money matters.

The failure to satisfy manufacturers led to late deliveries and
dissatisfied customers when promised merchandise could not
be delivered. Brown even went so far as to use his own funds to
get releases from manufacturers. Business declined steadily,
and in March of 1980 Brown quit because he “couldn’t take the
stress and the problems,” and “because the situation was so bad
there was nothing to manage, just problems.”

No further payments were made pursuant to the contract,
and Brown brought suit against Alron and Ronald A.
Henningsen for breach of contract. The trial court ruled that
the purchasing corporation, Alron, was at all times grossly
undercapitalized and, inter alia, was a mere facade for the
personal dealings of Ron. The court held for the Browns and
found a balance due on the loan of $20,000, with credit given
for $10,627.83 for income tax refunds improperly retained by
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Brown, and that $48,999.93 was still owing under the purchase
agreement. Judgment was entered on behalf of the Browns for
$73,581.67, which amount included interest. From this ruling
the defendant Ronald A. Henningsen appeals, and Alron, Inc.,
having been adjudged bankrupt, has not appealed.

Appellant Henningsen asserts as error the trial court’s (1)
failure to find that Brown breached the contract first, (2)
finding that Alron was the alter ego of the appellant, (3)
granting of equitable relief when Brown had unclean hands,
and (4) failure to find that Brown misappropriated $10,142.51.
We affirm.

Henningsen argues that Brown breached the contract first by
ending his association with ABES in violation of the provision
which required him to represent the company and train
employees for 3 years. The monthly purchase payments were
made until Brown quit the company. The law of Nebraska is
clear that “[g]enerally, a party who has failed or refused to
perform the terms and conditions imposed upon him by a
contract, or has not been ready, willing, and able to perform the
same, cannot recover for a breach thereof by the other party.”
Tibbsv. Fisher, 208 Neb. 306, 308, 303 N.W.2d 293, 295 (1981).

While Henningsen’s argument correctly states the law, it fails
to recognize the purchaser’s own culpability which resulted in
Brown’s decision to quit. ABES, as handled by new
management, repeatedly and continuously failed to meet its
financial obligations. Brown had trouble in obtaining his
commission fees and in getting financial information of any
sort from the company’s fiscal officer. The company did not
make timely payments to the manufacturers it dealt with, which
resulted in the inability of sales personnel to deliver products on
time and in customer dissatisfaction. ABES, through its
officers, refused to respond to inquiries and essentially left
Brown to deal with the confusion that resulted.

On the other hand, the record reflects that Brown made
every attempt to fulfill his part of the bargain. He sent
employees to training seminars, consulted with them, took
them to customer accounts, worked on proposals, and
recommended specializations. He continued to act as a
salesman and even took over management responsibilities when
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Henningsen asked him to. He tried to deal with customer
complaints and disgruntled sales personnel as well as unpaid
manufacturers. Promises of financing that never materialized
resulted in the complete deterioration of the company. Under
these conditions Brown continued to work for approximately
18 months.

Substantial performance is shown when the following
circumstances are established by the evidence: (1) The
party made an honest endeavor in good faith to perform
his part of the contract. (2) The results of the endeavor are
beneficial to the other party. (3) Such benefits are retained
by the other party. If any one of the circumstances is not
established, the performance is not substantial, and the
party had no right of recovery. The other party should
receive at least approximately what he bargained for..

Alliance Tractor & Implement Co. v. Lukens Tool & Die Co.,
194 Neb. 473, 476-77, 233 N.W.2d 299, 301 (1975). '
The evidence is clear that for the 18 months Brown continued
with ABES, he in good faith performed his obligations under
the contract, that his performance was beneficial to the
company, and that such benefits were retained by its ownership.
The remaining question is whether his disassociation with the
company after 18 months resulted in his failure to substantially
perform. :
As a general rule, a condition is excused if the occurrence
of the condition is prevented by the party whose
performance is dependent upon the condition. That
person must put forth a good faith effort to obtain the
condition. . . . Additionally, if a promisor prevents or
hinders the occurrence of a condition precedent, the
condition is excused.

(Citations omitted.) Bellevue College v. Greater Omaha Realty

Co.,217 Neb. 183, 187, 348 N.W.2d 837, 840 (1984).

Brown’s performance of his obligations under the contract
was substantially hindered and obstructed by the financial
maneuverings of ABES’ new ownership. Brown in good faith
worked for the company until financial mismanagement, over
which he had no control, ran the company into the ground and
“there was nothing to manage, just problems.” We conclude
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that Brown substantially performed under the contract, and his
failure to continue performance was excused due to
Henningsen’s and Alron’s intervention.

Second, Henningsen complains that the trial court erred in
finding that Alron was merely his alter ego.

A corporation is a legal entity complete and separate
from its shareholders and officers. . . . Generally, the
shareholders of a corporation are not liable for its debts or
other obligations. . . . In equity, the corporate entity may
be disregarded and held to be the mere alter ego of a
shareholder or shareholders in various circumstances
where necessary to prevent fraud or other injustice. . . .

Some of the factors which are relevant in determining
to disregard the corporate entity are: (1) Grossly
inadequate capitalization; (2) Insolvency of the debtor
corporation at the time the debt is incurred; (3) Diversion
by the shareholder or shareholders of corporate funds or
assets to their own or other improper uses; and (4) The fact
that the corporation is a mere facade for the personal
dealings of the shareholder and that the operations of the
corporation are carried on by the shareholder in disregard
of the corporate entity.

Slusarski v. American Confinement Sys., 218 Neb. 576, 578,
357 N.W.2d 450, 452-53 (1984).
In deciding to disregard Alron’s corporate entity, the trial
court made the following finding of facts:
[T]hat the capitalization of Alron, Inc. was and remained
grossly inadequate; that Alron, Inc. was incorporated on
April 30, 1975 but was actually dissolved in August of
1976 for non-payment of taxes and was not revived until
the certificate of revival was issued in January, 1981;
Alron, Inc. had not been capitalized as of the date of the
agreement herein, August 18, 1978, and, in fact, issued its
first shares of stock on January 7, 1981 at which time it
issued 100 shares of stock at $1.00 per share; this Court
further finds that Alron, Inc. did not file tax returns until
1981; that its first checking account was opened April 26,
1979 with a zero balance, no deposits were ever made
therein, and the account was closed for inactivity on
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August 9, 1979, that no regular corporate meetings were
held nor were corporate minutes kept prior to December,
1980.

Furthermore, money from Advanced Business
Systems, Inc. in the amount of $1,000.00 per month was
paid to defendant, Ronald A. Henningsen although he
testified that he considered himself an investor; that other
monies from Advanced Business Systems, Inc. were taken
from its operations to pay the obligations of other
companies in which the defendant, Ronald A.
Henningsen, had an interest during the time the
corporation was in a state of dissolution. The Court finds
the subject agreement was entered into by the defendant
corporation at the time the corporation was dissolved and
the Court finds that the defendant had knowledge of the
dissolution and ample opportunity to correct the matter,
that the corporation was a mere facade for the personal
dealings of the defendant and that the operations of the
corporation were carried on by him in disregard of the
corporate entity and to the prejudice of the plaintiff as a
creditor. _

The findings of the trial court are amply supported by the
record, and the court’s ruling disregarding the corporate entity
was in all respects correct.

Henningsen’s third argument is that Brown should be denied
equitable relief because he did not come before the court with
clean hands. Henningsen complains that Brown acted unfairly
in two regards: (1) He quit without notice when he had
contracted to work for an additional 18 months; and (2) He
improperly took funds from ABES without authorization.

“ ‘Whenever a party, who, as actor, seeks to set the
judicial machinery in motion and obtain some remedy, has
violated conscience, or good faith, or other equitable
principle, in his prior conduct, then the doors of the court
will be shut against him in limine; the court will refuse to
interfere on his behalf, to acknowledge his right, or to
award him any remedy.” ”

The conduct which forms a basis for a finding that a
party has “unclean hands” must be willful in nature. “The
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maxim refers to willful misconduct rather than merely

negligent misconduct. The improper conduct which falls

within the maxim must involve intention as opposed to an

inadvertent act or a misapprehension of legal rights.”
(Citations omitted.) Voichoskie v. Voichoskie, 215 Neb. 775,
777, 340 N.W.2d 442, 444 (1983).

Henningsen’s contention that Brown’s failure to stay with the
company was inequitable is without merit. As discussed
previously, Brown’s actions were precipitated by the
mismanagement of ABES, and consequently those actions were
justified.

The record does reflect that Brown appropriated tax refund
checks in the amount of $10,627.83. The evidence also shows
that Brown thought he was entitled to the money because he
owned the company during the relevant tax years. His conduct
demonstrates a misapprehension of legal rights, not the sort of
willful misconduct contemplated by the “clean hands
doctrine.” Any inequity was adequately addressed by giving
credit for the amount in the judgment.

Henningsen also complains that the check Brown wrote to
himself, in the amount of $10,142.51, after the signing of the
purchase agreement but before the closing of the sale,
constituted improper conduct. Henningsen makes no showing
of impropriety in this regard. The company was still owned by
the Browns and there is nothing to indicate that the funds were
not properly withdrawn. As Henningsen alleged the
impropriety, it was his burden to make a showing of such.
Failing to do so, the Browns are found to have been entitled to
the equitable relief they requested.

The final assignment of error concerned Brown’s
appropriation of ABES funds prior to closing. Having
addressed this issue and finding no misconduct, the trial court
correctly determined that Henningsen was not entitled to a
credit in the amount of $10,142.51.

The decision of the trial court is in all respects affirmed.

AFFIRMED.
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AL FRANCKOWIAK, PERSONAL REPRESENTATIVE OF THE ESTATE
OF ANDREW FRANCKOWIAK, DECEASED, APPELLEE, V. TRAVIS
NELSON, APPELLEE, AND R.€.K. DISTRIBUTING, INC., A
NEBRASKA CORPORATION, APPELLANT.

387 N.W.2d 707

Filed June 6, 1986. No. 84-974.

Courts: Jurisdiction: Bankruptcy. Neither this court nor any court of the State of
Nebraska has jurisdiction over federal bankruptcy proceedings.
Appeal from the District Court for Dodge County: MARK J.
FuHrMAN, Judge. Affirmed.

Neil W. Schilke of Sidner, Svoboda, Schilke, Wiseman,
Thomsen & Holtorf, for appellant.

Don J. Sixta of Krafka & Sixta, for appellee Franckowiak.

KRrivosHA, C.J., BosLauGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

HASTINGS, J.

The defendant R.C.K. Distributing Co., Inc., appeals from
a judgment entered in favor of Al Franckowiak, personal
representative of the estate of Andrew Franckowiak, deceased,
resulting from an action brought to collect on an account
receivable. We affirm.

Although this began as a simple lawsuit to collect for the sale
of aluminum cans by the plaintiff’s decedent to the defendant
during October and November of 1982, the defendant, perhaps
with some justification, has overly complicated it with
allegations relating to Andrew Franckowiak’s earlier
bankruptcy. By way of defense, defendant states that the
bankrupt decedent wrongfully accepted payments made by
R.C.K. which were properly owing to the bankrupt estate for
purchases made prior to the termination of the bankruptcy
proceedings. As such, the defendant argues that those
payments should be reallocated and credited against debts
incurred by R.C.K. after the bankruptcy estate was closed.

Beginning in November of 1981, Andrew Franckowiak and
R.C.K. began a course of dealing by which Franckowiak would
collect and load, on an Alcoa-owned semitrailer, discarded
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aluminum cans which were eventually picked up by a CanPak
employee and paid for, at an agreed-upon price per pound, by
R.C.K. The record indicates that 52 such transactions took
place during the existence of that business relationship which
continued through at least November 11, 1982.

On July 2, 1982, Franckowiak filed a petition in bankruptcy
under chapter 7 of the Bankruptcy Act. His signed declaration
revealed, among other things, that he held a contingent
unliquidated claim for “[a]luminum cans bought for Travis
Nelson on load-to-load basis, and Nelson furnishes the money.”
He valued the claim at $300. As a matter of fact, the balance
owed by the defendant as of July 2 was $12,312.20.
Additionally, during the pendency of the bankruptcy until
closing on October 12, 1982, R.C.K. picked up additional
trailer loads of cans worth $33,148.36. Although there are some
slight discrepancies, the record would support a conclusion that
payments made by R.C.K. to Franckowiak during the
pendency of the bankruptcy proceedings covered that balance
and those purchases.

R.C.K. was never notified of Franckowiak’s bankruptcy
until after Franckowiak was killed in an automobile accident
and it was so informed by Franckowiak’s attorney.

After the bankruptcy estate was closed on October 12, 1982,
until sometime in November of 1982, R.C.K. picked up seven
loads of cans valued at $19,342.12, for which it only paid
$3,000. It was on that basis that plaintiff demanded payment of
$16,342.12, and the trial court entered judgment in that amount
against R.C.K., but dismissed the petition as to defendant
Travis Nelson. There is no dispute as to those facts which fully
support the judgment of the trial court.

Defendant’s assignments of error essentially complain that
the trial court failed to apply all payments made by R.C.K. to
Franckowiak during the period of time he was in bankruptcy to
indebtedness to become due him in the future; rather, defendant
contends, he kept the payments himself, but applied them to the
past accounts then in the legal possession of the trustee in
bankruptcy, thus providing legal sanction to recovery by
Franckowiak’s representative of an obligation which properly
passed to his creditors.
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Defendant also argues that because those obiligations were
not properly discharged in bankruptcy because of
Franckowiak’s fraud, R.C.K. is liable to pay them a second
time if the bankruptcy estate was reopened. In the first place
R.C.K s fearis unfounded in light of 11 U.S.C. § 542(c) (1982),
which provides:
[Aln entity that has neither actual notice nor actual
knowledge of the commencement of the case concerning
the debtor may transfer property of the estate, or pay a
debt owing to the debtor, in good faith and other than in
the manner specified in subsection (d) of this section, to an
entity other than the trustee, with the same effect as to the
entity making such transfer or payment as if the case
under this title concerning the debtor had not been
commenced.

(Codifying Bank of Marin v. England, 385 U.S. 99, 87 S. Ct.

274,17 L. Ed. 2d 197 (1966).)

Secondly, R.C.K. insists that the estate of Andrew
Franckowiak has been unjustly enriched by not having certain
payments made by R.C.K. passed on to the bankrupt’s
creditors. This situation could be rectified only if the payments
improperly received by Franckowiak during the pendency of
the bankruptcy proceedings could be remitted to the trustee for
distribution among the bankruptcy creditors. However, this
court has no jurisdiction to reopen the bankruptcy estate. U.S.
Const. art. I1I; 28 U.S.C. § 1334 (1982).

As previously stated, this case simply involves the purchase
of $19,342.12 worth of cans by R.C.K. after October 12, 1982,
and payment during the same period of time of only $3,000.
The judgment of the trial court in the amount of $16,342.12
was correct and is affirmed.

Plaintiff argues on appeal that he should be entitled to
prejudgment interest. The problem with that contention,
however, is that plaintiff failed to cross-appeal, and we may not

now consider his claim.
AFFIRMED.
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IN RE ESTATE OF EARL S. PRICE, DECEASED.
ROBERT L. CUurTIS AND HAZEL DOLORES CURTIS, APPELLANTS, V.
DEevoNa E. PRICE, APPELLEE.
388 N.W.2d 72

Filed June 6, 1986. No. 85-007.

1. Wills. An action to probate a will is one at law.

2. Wills: Undue Influence: Proof. In an action to probate a will, undue influence is
to be proved by a preponderance of the evidence.

3. Undue Influence: Evidence: Proof. A party seeking to prove the exercise of
undue influence is entitled to an evaluation of all the circumstances proved,
together with all the reasonable inferences to be drawn therefrom; but if all the
evidence is circumstantial and the inferences to be drawn therefrom are as
equally consistent with the hypothesis that undue influence was not exercised as
they are with the hypothesis that such influence was exercised, the burden of
proving the exercise of undue influence by a preponderance of the evidence has
not been met.

4. Directed Verdict. Upon a motion for a directed verdict, the moving party is
deemed to have admitted as true all the material and relevant evidence admitted
which is favorable to the party against whom the motion is directed, and the
party against whom the motion is directed is entitled to the benefit of all proper
inferences which can reasonably be deduced therefrom.

5. Wills: Undue Influence: Words and Phrases. Undue influence sufficient to
defeat a will is such manipulation as destroys the free agency of the testator and
substitutes another’s purpose for that of the testator.

6. Wills: Undue Influence: Proof. The elements which must be proved in order to
vitiate a will on the ground of undue influence are that (1) the testator was
subject to undue influence, (2) there was an opportunity to exercise such
influence, (3) there was a disposition to exercise such influence, and (4) the result
was clearly the effect of such influence.

7. Wills: Undue Influence. In evaluating the evidence and the proper inferences to
be drawn therefrom, it is not necessary to separate each fact supported by the
evidence and allocate it under one or more of the four essential elements
requisite to establish the exercise of undue influence; rather, the trier of fact is to
view the entire evidence and rest the decision upon whether the evidence as a
whole is of such a nature as to prove each of the elements.

Appeal from the District Court for Box Butte County:
RoOBERT R. MoRAN, Judge. Reversed and remanded with
direction.

Laurice M. Margheim, for appellants.

Clark G. Nichols of Winner, Nichols, Douglas and Kelly, for
appellee.
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Krivosda, C.J., BosLAUGH, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

CAPORALE, J.

Hazel Dolores Curtis and her husband, Robert L., appeal
from the denial of probate to the last will executed by the
deceased testator, Earl S. Price, the father of Dolores. Because
of the terms of an earlier will, the appellee, Devona E. Price, the
testator’s daughter-in-law, thereby stands to inherit a certain
160-acre parcel of land which the daughter and her husband
would have inherited under the last will. The issues presented by
the assignments of error of the daughter and her husband are
(1) whether the trial court properly instructed the jury and (2)
whether the evidence is such that the trial court should in any
event have sustained the motion of the daughter and her
husband to direct a verdict in their favor. We reverse and
remand with the direction that judgment be entered admitting
the last will of the testator to probate.

THE EVIDENCE

The testator died a widower on May 24, 1984, at 90 years of
age, seized of various lands in Box Butte County. In a will
executed May 20, 1981, he devised certain of those lands,
including the 160-acre parcel in question, to his daughter-in-law
and devised certain other lands to his daughter and her
husband. In his last will, executed December 11, 1981, the
testator devised the disputed 160-acre parcel to his daughter and
her husband instead of to his daughter-in-law. The other
provisions of that last will were the same as those of the earlier
will.

The parties stipulated that the testator was possessed of
testamentary capacity when both wills were executed and that
both wills were executed in the manner provided by law. The
daughter-in-law contends, however, that the last will was the
result of the undue influence exerted over the testator by his
daughter and her husband. The parties also stipulated that if
the last will was the product of undue influence, no objections
would be lodged to the probate of the May will.

The evidence reveals that the testator’s daughter-in-law and
his son, Harold, were married in 1948 and that they lived on
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land adjacent to the disputed 160 acres until the son’s death in
April 1981, after which time the daughter-in-law continued to
live on that land. The evidence also establishes that both of
testator’s children and their spouses farmed the testator’s lands,
that the daughter-in-law continued to do so after the son’s
death, and that the testator had made inter vivos conveyances
of some of his land holdings to both of his children and their
respective spouses.

In June 1978 the son asked the testator to sign a mortgage on
some land, which the testator did. Thereafter, the testator
became unhappy about the amount of debt his son was
incurring and the fact that he had not been told about the
indebtedness. The testator also became concerned about his
liability on the mortgage he had signed but was advised by his
then attorney that he had no personal liability on the mortgage
note, advice which was later confirmed by another attorney.

In the fall of 1978 the testator had a leg amputated. At that
time his daughter and her husband moved in with him and took
care of the testator until after Christmas of that year, when he
entered a hospital. After leaving the hospital, he went to a
convalescent center, where he stayed until 1982, and then
moved to a nursing home, where he remained until his death.

Since the testator was unable to drive and to get around very
well after he lost his leg, his daughter continued to run errands
for him and to transport him. She had authority to write checks
on the testator’s account in order to help him take care of his
bills, which she went over with him on a monthly basis. The
testator was kept informed of all the deposits made to his
account, and his daughter and her husband helped the testator
with his business affairs.when asked. The testator trusted and
relied upon the information the daughter’s husband gave him.

On the 4th of July following his son’s death, the testator was
driven by his daughter and her husband around the farm the
daughter-in-law was leasing from the testator. Thereafter, the
testator berated his daughter-in-law for the condition of the
farm, which, according to the daughter-in-law’s son, was not in
bad condition. Nonetheless, according to the daughter-in-law,
her relationship with the testator deteriorated after that
incident.
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According to the daughter-in-law, the daughter would not
allow the testator to accompany the daughter-in-law and her
children to his son’s funeral; rather, the daughter and her
husband took him. The testator refused to attend his son’s
funeral service, electing to remain in his daughter’s car instead.

At some point the testator came to believe that he had not
received all of his landlord’s share of the wheat from the 1980
crop harvested by his son. According to the daughter-in-law,
the testator’s share of the wheat had been moved for storage so
that it would not be commingled with his son’s. She thought
that although the testator seemed relatively satisfied with that
explanation, he never really fully understood the situation, as
he continued to question the matter from time to time.

In the fall of 1981 the testator was brought to the
daughter-in-law’s farm by his daughter and her husband, at
which time the testator demanded some lumber about which the
daughter-in-law had no knowledge.

The attorney who represented the testator until he began to
represent the daughter-in-law in the handling of her husband’s
estate, and who initially advised the testator concerning the lack
of personal liability on the mortgage note, was of the opinion
the testator could have been susceptible to undue influence. He
based that notion on the fact that the testator questioned him
and was confused about conveyances he had made several years
in the past. Further, in 1981, while the testator expressed
concern over his son’s finances, he at the same time cut back the
amount of land he allowed the son to farm. This action
appeared inconsistent to the attorney. This attorney also
testified that the testator told him his daughter had expressed
the thought that the attorney might have a conflict of interest in
representing both the testator and his deceased son’s estate, but
the daughter denied doing so.

The daughter testified she did not give her father advice, as
she respected the fact that he knew what he wanted and how he
wanted to go about things. She did not feel giving her father
advice would “have done me any good.”

The attorney the testator consulted after the death of the son,
and who confirmed the first attorney’s advice concerning the
lack of personal liability on the mortgage note, testified that the
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testator was an independent thinker with a sharp mind who
would listen to what others had to say but who made up his own
mind. The testator was, in this attorney’s opinion, determined
and clearheaded and knew what he was doing. Although his
daughter and her husband took the testator to the attorney’s
office, it was the testator who supplied the information. This
attorney’s records reflected, however, that he had talked with
the testator’s daughter and her husband from time to time in the
course of preparing wills for the testator, which, according to
the son-in-law, was for the purpose of providing legal
descriptions. This attorney did no legal work for the daughter
or her husband and consulted privately with the testator. While
the daughter’s husband took the testator to the lawyer’s office
to execute the last will, he waited in the anteroom and was not
present at its execution. It was the daughter who, without
reading it, put the sealed last will in the testator’s safe-deposit
box.

The testator had told both his first attorney and his
accountant he feared that if he were to leave the disputed
160-acre parcel to his daughter-in-law, she would lose it because
of her indebtedness and that the land would thereby pass out of
the family.

The physician who cared for the testator over a period of 30
years and saw him approximately once a month from 1977 to
his death said the testator’s mental condition was always sound
and that the testator was mentally alert.

THE JURY INSTRUCTIONS

Because they bear on the evaluation of the evidence, we
address the complaints of the daughter and her husband
concerning the instructions to the jury relating to the quantum
of evidence required to prove the exercise of undue influence of
such a character as to vitiate a will and the role of circumstantial
evidence in satisfying that requirement.

Standard of Proof

The daughter and her husband first complain that the trial
court instructed the jury that such undue influence must be
proved by a preponderance of the evidence rather than by clear
and convincing evidence.

A review of our cases reveals that, in the main, we have stated































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































