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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

SEPTEMBER TERM, 1951

ARNOLD J. ANDERSON ET AL., APPELLEES, V. ANNA M.

ANDERSON ET AL., APPELLANTS.
50 N. W. 2d 224

Filed December 7, 1951. No. 33039.

Pleading: Trial. A motion for judgment on the pleadings admits
the facts well pleaded in the pleading of the adversary and all
reasonable inferences resulting from them, but does not admit
conclusions contained therein. It concedes that the allegations
of the pleading of the litigant making the motion which are
controverted by the pleading of the adversary are untrue..
Evidence. The general rule is that, while the court will take
judiecial notice of its records, it will not in one case take such
notice of the record in another case. .
The doctrine that the court will take judicial notice of
a final order made by it in another case which is so interwoven
and interdependent with the pending case as to justify the ap-
plication of it is an exception to the general rule, recognized by
the necessity of giving effect to a former holding which finally
decided questions of fact and law.

Judgments. All matters in issue in a former action and judi-
cially determined are conclusively put at rest by a judgment
therein and may not again be litigated in a subsequent action.
The plea of res judicata applies, except in special cases,
not only to points upon which the court was required by the
parties to form an opinion and pronounce a judgment, but to
every point which properly belonged to the subject of litigation
and which the parties might have brought forward therein.
Actions. A litigant may not split a cause of action. If he
might have had complete relief in an action which was prose-
cuted to final judgment, he may not again vex his adversary
with another suit based on the same wrong.

(1)
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Anderson v. Anderson

~ 7. Judgments. A litigant may not present an issue for determina-
tion and avoid the effect of an adjudication or estoppel by with-
holding proof thereof.

8. Pleading. Facts alleged in a petition to which the defendant
in his answer pleads a waiver, an estoppel, or a matter to avoid,
will be treated as admitted, though the answer also contains his
general denial.

AppEAL from the district court for Burt County: Jack-
soN B. CHASE, JUDGE. Affirmed.

Eugene D. O’Sullivan, Fred Jack, and John A. Mc-
Kenzie, for appellants.

Swenson, Viren & Turner, for appellees.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLauch, JJ.

BosLAugH, J.

This is an action for partition of the northwest quarter
and the north half of the southwest quarter of Section
19, Township 22 North, Range 10 East of the 6th P. M.,
Burt County, Nebraska. The pleadings at the time of
the entry of decree were the amended and substituted
petition of appellees, the answer of appellants, and the
motion for judgment on the pleadings made by appel-
lees. The basis of the motion, as stated therein, was
that the matters pleaded in the answer had been pre-
viously adjudicated by this court adversely to appel-
lants and that they were barred and estopped from in-
terposing them as a defense. The case was submitted
to the district court. It found that the motion should
be sustained and it rendered a decree of partition of the
land. Appellants by this appeal seek a reversal of the
decree.

The substance of the petition, so far as necessary to
be stated herein, was that: The land was conveyed
by warranty deed in fee simple to Charles P. Anderson
and his son, Elmer S. Anderson, as tenants in common,
to each an undivided one-half thereof. Charles P. An-
derson died intestate and left surviving him his heirs
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Caroline Anderson, his widow, Elmer S. Anderson, Ar-
nold J. Anderson, Harry R. Anderson, and Clarence A.
Anderson, his sons. Clarence A. Anderson and Josie
Anderson, his wife, conveyed their interest in the
land to Caroline Anderson. Elmer S. Anderson died
intestate leaving surviving- him his heirs Anna M.
Anderson, his widow, Lucile Marie Thorndyke, Gladys
Bernice Jack, Clifford E. Anderson, Charles T.
Anderson, and Roy I. Anderson, his children. Caroline
Anderson died testate. Her will was admitted to pro-
bate. She was seized of an undivided one-fourth of the
land. She devised her interest in the north half of the
northwest quarter of said Section 19 to Clarence A.
Anderson, and she devised her interest in the south half
of the northwest quarter and the north half of the
southwest quarter of Section 19 to the children of Elmer
S. Anderson, deceased. The appellees Arnold J. Ander-
son, Harry R. Anderson, and Clarence A. Anderson,
sons of Charles P. Anderson, and appellants Anna M.
Anderson, Lucile Marie Thorndyke, Gladys Bernice
Jack, Clifford E. Anderson, Charles T. Anderson, and
Roy I. Anderson, widow and children of Elmer S. An-
derson, deceased, were the owners as tenants in com-
mon of the land, and the share of each was specifically
alleged. The history of, proceedings had, and the de-.
cree rendered in a suit to quiet title to the land brought
and prosecuted by the appellants above named against
the appellees named above and Josie Anderson, the wife
of Clarence A. Anderson, in the district court for Burt
County, Nebraska, and the fact that an appeal was
prosecuted from the decree and a final determination -
made by this court adverse to the claims and contentions
of the appellants, were alleged and set forth, including
allegations concerning the pleadings in the district court,
a copy of the decree rendered therein, and a copy of the
opinion and decision of this court. Appellees asked for
a partition of the land. ~

The parts of the answer important to a determination
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of the appeal are: A denial of the allegations of the
petition, except an admission that the warranty deed
by which the land was conveyed named Charles P. An-
derson and Elmer S. Anderson as grantees, and that
the deed was recorded in the office of the register of
deeds of Burt County, Nebraska, on March 8, 1920; the
allegations therein that Elmer S. Anderson on May 23,
1919, purchased the land and agreed to pay therefor
$67,900, and that he during his lifetime and appellants
thereafter have paid all of the purchase price except
$11,000 represented by a mortgage on the land; that
Elmer S. Anderson took possession of the land on the
4th day of March 1920, and thereafter had until his
death on the 22d day of March 1940, continuous, ex-
clusive, notorious, and adverse possession thereof, and
after his death appellants continued and had like pos-
session and occupancy of said premises until the time of
the filing of the answer, and by virtue thereof they were
the absolute owners of all of the premises and were in
the actual and exclusive possession thereof; that appel-
lees, or any of them, have no right, title, or interest in
or to any part of the land, and they, or any of them,
have not been in the possession thereof; that an ap-
peal was taken to this court from the decree rendered
in the suit to quiet title by the district court, and that
the decree was reversed and the case dismissed by this
court for the reason that the evidence of plaintiffs in
the suit to quiet title (who are the appellants in the
pending case) was insufficient to sustain the cause of
action to quiet title or the decree rendered by the district
court, and that no other matter, question, or issue was
considered or determined by this court in the suit to
quiet title; and that this court in its opinion or its de-
cision in that case did not determine that appellees in
this case were the owners of any part of said property,
or were at any time in the possession thereof, or that
they ever had any interest of any kind or nature therein.
The prayer of the answer was that the court find and
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adjudge that appellees have no right, title, or interest
in or to the land, and that the partition action be dis-
missed.

The motion of appellees for judgment on the pleadings
admitted the truth of the facts well pleaded in the an-
swer of appellants, and all inferences reasonably drawn
therefrom. It did not admit conclusions stated in the
answer. It conceded the untruth of the allegations of
the petition insofar as they were controverted by the
answer. If upon the pleadings appellees were entitled by
law to judgment in their favor, the motion was properly
granted and a decree was justifiably entered. Gilbert
v. First National Bank, 154 Neb. 404, 48 N. W. 2d 401;
International Harvester Co. v. County of Douglas, 146
Neb. 555, 20 N. W. 2d 620; Meyer Bros. Drug Co. v.
Hirsching-Morse Co., 94 Neb. 309, 143 N. W. 206.

Obviously the correctness of the action of the district
court turns on whether or not this court in the prior
suit by appellants against appellees for a decree quieting
title to the land in appellants adjudicated adversely to
them the matters alleged in the answer in this case as
a basis for their claim that they are the owners of the
land subject only to the mortgage thereon.

Reference is made by statements in the pleadings of
the parties to the former action to quiet title, to matters
involved therein, the action taken by the district court,
the final result of the case as shown by the opinion and
decision in this court, and the respective claims of the
parties as to the effect thereof on this case. The situ-
ation makes appropriate a resort to the doctrine that this
court will take judicial notice of a final order made by
it in another case which is so interwoven and interde-
pendent with the pending case as to justify the applica-
tion of the rule. It is an exception to the general rule .
that the court will not ordinarily take judicial notice of
the records in another case, recognized by the necessity
of giving effect to a former holding which finally decided
questions of fact and law. Witzenburg v. State, 140
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Neb. 171, 299 N. W. 533; In re Estate of McCleneghan,
145 Neb. 707, 17 N. W. 2d 923; Glissmann v. Orchard,
152 Neb. 500, 41 N. W. 2d 756.

The deed referred to and relied upon in the suit to
quiet title, by which the land was conveyed and in which
Charles P. Anderson and Elmer S. Anderson were named
as grantees, was recorded on March 8, 1920, and the
recited consideration was $67,900. The date of the con-
tract by which it was claimed in that case that Elmer
S. Anderson bought the land was May 23, 1919. These
facts identify the contract, deed, and transaction under
and by virtue of which appellants claim title to the land
in the partition case. The record title as alleged and
shown in the first case from March 8, 1920, until the time
of the decree in the district court in that case, except
as affected by the death of Charles P. Anderson and
Elmer S. Anderson, the administration of their estates,
the death of Caroline Anderson and the probate and
‘provisions of her will, and the deed from Clarence A.
Anderson and his wife to Caroline Anderson, was iden-
tical with the record title asserted in the present record.
Appellants alleged in the former case that Elmer S. An-
derson purchased the land by contract of May 23, 1919,
under which it was conveyed to him and his father,
Charles P. Anderson, as grantee; that Elmer S. Anderson
paid or secured the entire purchase price; that his fa-
ther paid no part of it but did make loans, the proceeds
of which were applied by the son on the purchase price;
and that the father did not acquire or have any owner-
ship of the land or any part of it. The basis of the claim
of appellants in that case was amended by asserting that
the father was to loan his son Elmer S. Anderson such
amounts as he desired to. use in his business, and that
the father was named as one of the grantees in the deed
to secure the repayments of the loans to him. It was
also claimed by appellants in the first case that any
claim of ownership of the land or any part of it made by
appellees through and as heirs of their father, Charles
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P. Anderson, was barred by the statute of limitations
and adverse possession of the land since 1920 by Elmer
S. Anderson and his wife and children. Anderson v.
Anderson, 150 Neb. 879, 36 N. W. 2d 287.

In this case appellants claim and plead, as they did in
their former action involving the land, that Elmer S.
Anderson bought it on May 23, 1919, for $67,900, and
that he and appellants paid all of the purchase price ex-
cept $11,000, represented by a mortgage on the land,
but the deed of the land was made to Charles P. An-
derson and Elmer S. Anderson as grantees and was re-
corded on March 8, 1920; that Elmer S. Anderson took
possession of the land on March 4, 1920, and had and
continued open, exclusive, hostile, and adverse posses-
sion of it from then until his death on March 22, 1940;
and that appellants continued such occupancy and pos-
session thereafter and they became and are the abso-
lute owners of the whole of the land, subject only to
the mortgage thereon, and appellees, or any of them,
have no interest in or title to any part of the land.

It thus affirmatively and definitely is shown that the
over-all contention in the suit to quiet title to the land
and in this partition action was and is the ownership of
the land, and that in each the claim of ownership of the
land made by appellants is based upon the ownership
of the land by Elmer S. Anderson in his lifetime by pur-
chase and by adverse possession, the fact of his death,
and that they succeeded to his rights in the land as heirs.
Specifically appellants have attempted in each of the
actions to put in issue two questions of fact: One, con-
cerning the original purchase of the land and the nature
of the deed conveying it to Charles P. Anderson and
Elmer S. Anderson; and the other, ownership of the land
by Elmer S. Anderson by adverse possession. These
questions were both adjudicated adversely to appellants
in the suit to quiet title. Anderson v. Anderson, supra.
That determination is not only final and binding upon
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everyone involved in the present case, but also upon
this court.

It has often been said and has recently been repeated
by this court in Baum v. McBride, 152 Neb. 152, 40 N. W.
2d 649, that: “It is a fundamental principle of jurisprud-
ence that material facts or questions which were in issue
in a former action, and were there admitted or judicially
determined, are conclusively settled by a judgment ren-
dered therein, and that such facts or questions become
res judicata and may not again be litigated in a subse-
quent action.” See, also, Nelson v. Nelson, 152 Neb.
741, 42 N. W. 2d 654; Callahan v. Prewitt, 143 Neb. 793,
13 N. W. 2d 660; Shepard v. City of Friend, 141 Neb.
866, 5 N. W. 2d 108.

An adjudication by this court extends to all matters
decided expressly or by necessary implication and not
alone to the questions actually and formally presented
but to all existing in the record and necessarily involved
in the decision. Kuhns v. Live Stock Nat. Bank, 138 Neb.
797, 295 N. W. 818. A litigant, if he might have had
all of the relief he seeks in an action he has brought
and prosecuted to final judgment, may not again vex his
former adversary with another suit based on the same
wrong. If a matter becomes the subject of litigation and
is adjudicated, the law requires the parties to bring
forward their whole case and will not generally permit
the same parties to open the same subject of litigation
in respect to a matter which might have been brought
forward as a part of the subject contested but which was
omitted as a part of the case. The plea of res judicata
applies, except in special cases, not only to points upon
which the court was actually required by the parties to
form an opinion and pronounce a judgment, but to every
point which properly belonged to the subject of litiga-
tion and which the parties exercising reasonable dili-
gence might have brought forward at the time. A liti-
gant may not be permitted to split a cause of action or
present an issue for determination and avoid the effect
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of an estoppel by withholding proof of it. Boomer v.
Olsen, 143 Neb. 579, 10 N. W, 2d 507; Williams v. Beck-
mark, 150 Neb. 100, 33 N. W. 2d 352; Pettijohn v. County
of Furnas, 150 Neb. 736, 35 N. W. 2d 828.

The incidence that the first suit was to quiet title to
the land and the pending case is for partition of the
land is unimportant. An issue, pleaded as title by ad-
verse possession was in the former case, is not immune
to the adjudication made in the case by the withholding
or absence of proof supporting the issue, nor does the
fact that there is only a mere mention of an issue.in the
opinion or decision of the court affect the determination
of the issue by the decision made in the case. In Slater
v. Skirving, 51 Neb. 108, 70 N. W. 493, 66 Am. S. R. 44,
this court said: “A party may not present issues for de-
termination and avoid the effect of an estoppel by with-
holding proof thereof. * * * Therefore, where a plaintiff
alleges several facts, the proof of any one of which en-
titles him to judgment, and there is a general finding
against him, it will be conclusively presumed that each
fact so averred was determined against him.” See, also,
Williams v. Beckmark, supra; Shepard v. City of Friend,
supra; State ex rel. Sorensen v. Newman Grove State
Bank, 128 Neb. 422, 259 N. W. 170.

Appellants contend that a general denial was included
with the affirmative matters pleaded in their answer,
and that the trial court was, because of this, in error in
sustaining the motion for judgment on the pleadings.
The effect of the answer was to plead an avoidance of
the interests in the land alleged in the petition to be
owned by appellees as tenants in common with appel-
lants. The matters asserted to avoid the claims of ap-
pellees had been, as stated above, determined by a final
decision of this court adversely to appellants. The al-
legations of the petition sought to be avoided by the
claims of ownership of the land by purchase thereof by
Elmer S. Anderson and title in him by adverse posses-
sion must be treated as admitted notwithstanding the
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answer also contained a general denial. This has long
been the doctrine of this court frequently announced
and last applied in Hueftle v. The Farmers Elevator,
145 Neb. 424, 16 N. W. 2d 855: “ ‘Facts alleged in a peti-
tion to which the defendant in his answer pleads a
waiver, an estoppel, or a matter to avoid, will be treated
as admitted, though the answer also contains a general
denial.” Nason v. Nason, 79 Neb. 582, 113 N. W. 139;
Fielding v. Publix Cars, Inc., 133 Neb. 818, 277 N. W. 331.”

The final decision of this court in the suit o quiet title
estopped appellants from claiming any different or
greater interest in the land than the shares stated and
awarded to them by the decree of partition in this case.

The judgment of the district court should be, and it is,
affirmed.

AFFIRMED.

Cora PorE, APPELLANT, V. RiIcHARD H. TAPELT, APPELLEE.
A 50 N. W. 2d 852

Filed December 7, 1951. No. 33053.

1. Trial: Evidence. A litigant may withdraw his motion for a
mistrial because of the admission of prejudicial evidence at any
time prior to the court’s ruling thereon.

2. Evidence. A litigant who adduces evidence allegedly preju-
dicial from a witness on cross-examination, and makes no timely
objection thereto, thereby waives any claim of error in its
admission.

3. Negligence. A litigant injured in an accident who has placed
himself in a position of peril is not ‘entitled to an instruction
under the last clear chance doctrine where it appears that he
had the means at hand up to the time of the accident to have
avoided injury. Such a situation involves questions of negligence
and contributory negligence and not the last clear chance
doctrine.

4. New Trial: Appeal and Error. The ruling on a motion for a
new trial for misconduct of the jury will not be disturbed on
appeal where there is evidence to support it and the finding
thereon is not clearly wrong.



VoL. 155] SEPTEMBER TERM, 1951 11
Pope v. Tapelt

5. Juries: New Trial. Proof of misconduct on the part of a jury
to avoid a verdict must be of such a character that prejudice
may be presumed. Evidence of misconduet which is to the ad-
vantage of the party complaining does not afford a basis for a
new trial.

6. Trial: Juries. Matters of supposition or opinion on the part of
jurors while deliberating inhere in the jury’s verdict and are
not competent to be shown in an attempted impeachment of a
verdict.

AppEAL from the district court for Douglas County:
WiLLiam A. Day, JupGe. Affirmed.

Pilcher & Haney, for appellant.
Gross, Welch, Vinardi & Kauffman, for appellee.

Heard before Srmmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLAUGH, JJ.

CARTER, J.

This is an action for damages brought by the plain-
tiff, a pedestrian, who. was struck by defendant’s auto-
mobile while she was crossing a street in the city of
Omaha. The jury returned a verdict for the defendant
and the plaintiff appeals.

The plaintiff, Cora Pope, was a housew1fe age 74
years at the times herein mentioned. On August 4, 1948,
she started by streetcar to do some shopping. She
alighted from the streetcar about 3:30 p. m., on Farnam
Street just west of Turner Boulevard and proceeded on
foot from that point. The day was bright and the streets
dry. She testified that she walked east until she arrived
at a point on the south side of Farnam Street opposite a
traffic light on the north side of Farnam Street. She
testified that as she started across Farnam Street the
traffic light was green and that she started across after
looking to the east and west for oncoming traffic. When
she got about half way across she saw defendant’s car
going west on the north side of Farnam Street. After
" looking to the east a second time she saw defendant’s
car was about a car length from her. When she was
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about half way between the north streetcar track and
the north curb of Farnam Street she was struck and
injured. She said she moved faster after seeing de-
fendant’s car and that she thought she had time to cross
ahead of it. She testified that she remembered nothing
thereafter until she regained consciousness in the hos-
pital the next evening.

Plaintiff called one Dennis Radford as a witness. He
testified that he was driving west immediately behind
the defendant’s car immediately before and at the time
of the accident. He testified that he was driving about
two or three car lengths back and to the left of defend-
ant’s car, that both cars were traveling about 20 miles an
hour, and that he saw plaintiff crossing the street until
she was struck by defendant’s car. He said defendant’s
car did not swerve, but that it did stop almost immediate-
ly after the accident. He heard no horn sound and ob-
served no application of brakes by the defendant before
plaintiff was struck. He said he was moving west on a
green light and, consequently, he assumed plaintiff was
walking against a red light.

Defendant called as witnesses Mrs. Allen A. Blanchard
and her daughter, Mrs. Philip J. Pospisal, who testified
that they were standing on the southeast corner of the
intersection of Farnam Street and Turner Boulevard
waiting for a green light when the accident happened.
They say that plaintiff crossed Turner Boulevard from
west to east on a green light and turned northeast across
Farnam Street on a red light. They testified that she
waited for a streetcar going east to pass in front of her
and then proceeded until she was struck by defendant’s
car. They stated that they saw defendant’s car and the
one following it driven by Radford, both of which were
traveling slowly.

Defendant testified that he was proceeding west on
Farnam Street prior to the accident. He says he stopped
for a traffic light approximately 100 feet east of the
point where the accident occurred. He then moved west-
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ward on the north side of Farnam Street at 10 or 12
miles an hour. He met a streetcar coming from the west
at a point east of the crosswalk near where plaintiff was
injured. He testified that when he saw the plaintiff
he applied his brakes and swerved his car approximately
a foot and a half to the right. He testified that plaintiff
was hurrying across the street and was struck by his
left front fender and was thrown to the pavement im-
mediately to the left of his left front wheel. He testified
also that he had new tires on his car, that the brakes
were in good working order, and that he was able to
stop in a distance of two and one-half feet.

This evidence clearly raises issues which are for the
jury to determine. The jury returned a verdict for the
defendant. The evidence is ample to sustain the ver-
dict. Plaintiff’s assignment of error that the verdict
is contrary to the weight of the evidence and is mani-
festly wrong is without merit.

Plaintiff urges that the trial court erred in failing to
instruct the jury on the last clear chance doctrine. It
is plain that the elements required fo be present to war-
rant the giving of an instruction on last clear chance
are not shown in the record before us. Whitehouse v.
Thompson, 150 Neb. 370, 34 N. W. 2d 385. This issue
is controlled by Carter v. Zdan, 151 Neb. 185, 36 N. W.
2d 781, wherein the court, in denying the applicability
of the last clear chance doctrine, said: “Thus on appel-
lant’s theory it must be said that decedent negligently
placed himself in a position of peril immediately before
this accident. Could he have escaped by the exercise of
ordinary care? Clearly he could have stopped or, if
need appeared, stepped back out of the path of the on-
coming automobile which he could have seen if he had
exercised an appropriate degree of care for his own
safety.” The foregoing has equal application to the
plaintiff in the case before us. There was no error in
refusing an instruction on last clear chance.

Plaintiff asserts that the trial court erred in not grant-
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ing a mistrial after both parties moved therefor. The
record shows that plaintiff in cross-examining one of
defendant’s witnesses brought out the fact that she had
been interviewed previous to the trial by defendant’s
insurance agent. Defendant moved for a mistrial, which
the court took under advisement. Plaintiff made no ob-
jection to the statement at the time, but at a later time
in the trial sought to join in the motion. Defendant
thereupon withdrew his motion and in open court ex-
pressly waived any error in the reception of the evi-
dence constituting the basis for the motion for a mis-
trial. Prejudice, if any, in the admission of the evidence
was to the disadvantage of the defendant. Defendant’s
withdrawal of his motion for a mistrial, and his waiver
of any error in the admission of the evidence afford-
ing the basis for the motion, has the effect of eliminating
a claim of error emanating therefrom. The trial could
properly continue as if no objection had been made
to the evidence, or a motion for a mistrial had not been
made. Plaintiff’s motion for a mistrial came too late,
assuming that the evidence upon which it was based was
prejudicial to her.

The plaintiff assigns as error the failure of the trial
court to grant a new trial for misconduct of the jury.
The record shows the following situation: (1) During
a recess of the trial a juror testified that another juror
visited with the witness Mrs. Pospisal and advised her
that if she became nervous and confused on the witness
stand she should answer “I don’t know” to each question
asked; (2) one or more jurors stated, during the deliber-
ations of the jury, that to give a verdict for plaintiff
would result in defendant’s losing his driver’s license
and the ability to procure insurance in the future; and
(3) during a recess of the court a juror testified that
another member of the jury stated to several jurors that
she had asked the defendant the amount he was being
sued for and that defendant had replied he was being
sued for $25,000, that he had $10,000 insurance and that
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he would be stuck for the $15,000, that his insurance
company had offered plaintiff $10,000, that plaintiff had
refused the offer, and that during the deliberations of the
jury one or more jurors remarked that they had no
sympathy for plaintiff because she had refused the
$10,000 settlement.

The law applicable to a situation such as is here pre-
sented has been clearly stated by this court. It is its appli-
cation to a given situation that ofttimes becomes difficult.
It is a general rule that the affidavits or testimony of
jurors are not admissible to impeach or avoid their ver-
dict in respect to matters which inhere in the verdict
itself. Scherz v. Platte Valley Public Power & Irriga-
tion Dist., 151 Neb. 415, 37 N. W. 2d 721. A verdict
must be based upon the evidence introduced in the case.
The trial court passes upon the competency, material-
ity, and relevancy of the evidence offered to. sustain or
defeat the issues raised by the pleadings. The evidence
must be given under oath with the right of the oppos-
ing party to test it by cross-examination, or to meet it
by other evidence. If improper and prejudicial evidence
is otherwise placed before and considered by the jury,
the injured party is denied his right te a fair and im-
partial trial. Under such circumstances it is reversible
error. The misconduct of the jury must relate to a ma-
terial point in dispute. It must be of such a nature
that it tended to prejudice the complaining party. It is
also the rule that when a motion for a new trial on the
ground of misconduct of the jury requires a consideration
of conflicting evidence, the findings of the trial court
thereon will not ordinarily be disturbed on appeal unless
clearly wrong. Greenberg v. Fireman’s Fund Ins. Co,
150 Neb. 695, 35 N. W. 2d 772.

As to the first point (1), the evidence is in conflict.
The juror involved denies that she ever made such a
statement to the witness, although she states she told
other jurors that if she were a witness and became ner-
vous and confused, she would answer “I don’t know” to
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questions put to her. The record discloses no prejudice
arose from this source. The finding of the trial court
thereon is sustained by evidence and will not be dis-
turbed.

As to point (2), we think the mention of the possibility
that defendant might be deprived of his driver’s license,
if found by the jury that he was negligent, is a matter
that inheres in the verdict. This is described in Scherz
v. Platte Valley Public Power & Irrigation Dist., supra,
as a matter of opinion, supposition, or argument, and
then held to be a matter which inhered in the ver-
dict. The statements made as to the probability that
defendant would be unable to obtain insurance in the
future falls within the same rule. We find no error in
the court’s ruling denying a new trial on this ground.

As to the alleged misconduct which we have designated
as point (3), it is clear from the evidence that informa-
tion got to the jury from some source that defendant
was sued for $25,000, that he had $10,000 insurance and
that he would have to pay any judgment above that
amount, that the insurance company offered to pay the
plaintiff $10,000, and that she refused to accept it. Clearly,
the foregoing could not have been properly admitted in
evidence at the trial over objection. Consequently it
was improperly placed before the jury by one of its
members, whatever the source of the information may
have been. We fail, however, to see where the plaintiff -
was prejudiced. That insurance was involved had al-
ready crept into the case on the cross-examination of a
witness for the defendant. It would seem that a more
specific statement of the insurance alleged to have been
involved, with the further statement that plaintiff had
been offered and had refused a $10,000 settlement, was
evidence favorable to the plaintiff. It has always been
considered by the courts, and we think correctly so, that
it was prejudicial to the defendant and his insurance
carrier for the jury to be apprized of the fact that de-
fendant carried insurance. The alleged offer to settle
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for $10,000 likewise militates to the advantage of the
plaintiff. It affords no basis for a claim of prejudice.

The plaintiff contends that the reported offer to pay
$10,000 and its refusal by the plaintiff was prejudicial
to the plaintiff in that it made her appear to be greedy
and grasping in her efforts to collect for her injuries.
The evidence offered to sustain this contention is that of
one juror who stated ‘“a number of ¢he jurors remarked
that they had no sympathy for Mrs. Pope as she was
offered the $10,000 insurance money and had refused it.”
Eight other jurors were called and they either were
silent on the subject or testified that they had no such
feeling, that they had made no such statements, and
that they had heard no such statement made by any
juror. It will be noted that the first juror did not testify
that she herself had no sympathy for the plaintiff be-
cause of plaintiff’s alleged refusal of the $10,000 settle-
ment. This raised a question of fact for the trial court
to decide. We cannot say from the record before us
that the trial court’s finding was not supported by evi-
dence or that it was clearly wrong. The findings of
the trial court on this point will not therefore be dis-
turbed.

The errors assigned are without merit and the judg-
ment of the district court is affirmed.

AFFIRMED.

VirGIL W. DRABBELS, ADMINISTRATOR OF THE ESTATE OF
CoLEEN ANN DRABBELS, DECEASED, APPELLANT, V. SKELLY

O1. COMPANY ET AL., APPELLEES.
50 N. W. 2d 229

Filed December 7, 1951. No. 33054.

1. Death: Actions. A child born dead cannot maintain an action
at common law for injuries received by it before its birth.

2. Since no cause of action accrues to a child
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born dead for prenatal injuries, none survives to the personal
representative under the wrongful death statute.

APPEAL from the district court for Sheridan County:
Earr L. MEYER, JUDGE. Affirmed.

Charles A. Fisher, for appellant.
Leo M. Bayer, for appellees.

Heard before SiMmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosraucH, JJ.

CARTER, J.

This is an action by the administrator of the estate
of Coleen Ann Drabbels, deceased, for her wrongful
death. The defendants filed identical demurrers to the
petition which were sustained. Plaintiff elected to stand
on his petition and the trial court thereupon entered
judgment dismissing the action. Plaintiff appeals.

The petition alleges that the defendant Skelly Oil
Company is engaged in the selling of bottled gas under
the trade name of Skelgas and that the defendant Frey
is the agent of the Skelly Oil Company at Gordon, Ne-
braska, for the handling, sale, and delivery of Skelgas
to the public. It is further alleged that Virgil W. Drab-
bels purchased a container of Skelgas from the defend-
ant Frey which, because of the defective condition of
the container, exploded and caused the death of the
decedent. The explosion occurred on July 2, 1948. -The
decedent, the unborn child of Audrey Drabbels, wife of
Virgil W. Drabbels, was born dead on July 5, 1948.
The petition alleges that at the time of the explosion
the pregnancy of Audrey Drabbels had advanced to a
period of approximately eight months and that the
unborn child was viable and capable of separate and
independent existence. .

The demurrer is directed to the following: That de-
cedent was dead when born, that the child was never
an existing person, that there was never a person or
estate for which the plaintiff could be appointed the
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administrator, and that plaintiff has no legal capacity to
sue.

The action was commenced under the wrongful death
statute of this state which provides: “Whenever the
death of a person shall be caused by the wrongful act,
neglect or default, of any person, company or corpora-
tion, and the act, neglect or default is such as would,
if death had not ensued, have entitled the party injured
to maintain an action and recover damages in respect
thereof, then, and in every such case, the person who,

. or company or corporation which would have been liable
if death had not ensued, shall be liable to an action for
damages, notwithstanding the death of the person in-
jured, and although the death shall have been caused
under such circumstances as amount in law to felony.”
§ 30-809, R. R. S. 1943.

The question raised by the demurrer is here for de-
termination for the first time. Briefly stated, the ques-
tion is whether the administrator of the estate of an
unborn child, which dies prior to birth as the result of
another’s negligence, has a cause of action on behalf of
the next of kin of the unborn infant under the wrongful
death statute.

The wrongful death statute is plain in stating that
the right of action created by it exists only in cases
wherein the injured person could himself have main-
tained an action for damages had he lived. It is clear,
therefore, that plaintiff can maintain no action for dam-
ages on account of the death of the child unless the child,
had it lived, could have maintained an action against
the defendants for the injury inflicted upon it before its
birth. The cases hold, from a numerical standpoint at
least, that damages for prenatal injury may not be re-
covered either by the injured child if it be born and
lives or by its personal representative in the event of
its death before birth from such injury. The early com-
mon law appears to be to this effect.

In Dietrich v. Northampton, 138 Mass. 14, 52 Am. R.
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242, it was said: “Taking all the foregoing considera-
tions into account, and further, that, as the unborn child
was a part of the mother at the time of the injury, any
damage to it which was not too remote to be recovered
for at all was recoverable by her, we think it clear that
the statute sued upon does not embrace the plaintiff’s
intestate within its meaning; * * *.”

In Allaire v. St. Luke’s Hospital, 184 Ill. 359, 56 N.
E. 638, 75 Am. S. R. 176, 48 L. R. A. 225, a leading case
on the subject, the court said: ‘“Appellant’s counsel
substantially admits that there is no precedent for the
action. While it is true that this is not conclusive that
the action may not be maintained, yet in view of the
fact that, as said by Mr. Associate Justice O’Brien, simi-
lar circumstances must have before occurred, it is en-
titled to great weight, especially when the right to main-
tain the action is, to say the least, doubtful. Mr. As-
sociate Justice O’Brien, in Walker v. Great Northern
Railway Co. (28 L. R. Ir. 69) says: ‘The law is, in some
respects, a stream, that gathers accretions, with time,
from new relations and conditions. But it is also a land-
mark that forbids advance on defined rights and engage-
ments; and if these are to be altered,—if new rights and
engagements are to be created,—that is the province of
legislation and not decision.” In this we fully concur.
That a child before birth is, in fact, a part of the mother
and is only severed from her at birth, cannot, we think,
be successfully disputed. The doctrine of the civil law
and the ecclesiastical and admiralty courts, therefore,
that an unborn child may be regarded as in esse for some
purposes, when for its benefit, is a mere legal fiction,
which, so far as we have been able to discover, has not
been indulged in by the courts of common law to the
extent of allowing an action by an infant for injuries
occasioned before its birth. If the action can be main-
tained, it necessarily follows that an infant may main-
tain an action against its own mother for injuries occa-
sioned by the negligence of the mother while pregnant
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with it. We are of the opinion that the action will not
lie.”

In Magnolia Coca Cola Bottling Co. v. Jordan, 124 Tex.
347, 78 S. W. 2d 944, 97 A. L. R. 1513, the court said:
“Good reason is found for denial of the right of recov-
ery in the fact that in many cases it would be impossible
to establish except by speculation or conjecture that the
death or condition of the child was proximately caused
by the injury. But, far worse than the indulgence of
such speculation and conjecture and the insurmountable
difficulty of satisfactorily proving viability, there would
follow in the wake of this character of litigation many
fictitious claims, with false testimony in their support,
which the defendants would always find difficult and
often impossible to refute. These considerations, we
think, outweigh the denial of justice in the abstract to
the meritorius case.” '

The following cases sustain the view that under the
common law no action would lie for the recovery of
damages for prenatal injuries; Ryan v. Public Service
Co-ordinated Transport, 18 N. J. Misc. 429, 14 A. 2d 52;
Drobner v. Peters, 232 N. Y. 220, 133 N. E. 567, 20 A.
L. R. 1503; Gorman v. Budlong, 23 R. I. 169, 49 A. 704, 55
L. R. A. 118; Smith v. Luckhardt, 299 Ill. App. 100, 19
N. E. 2d 446; Newman v. City of Detroit, 281 Mich. 60,
274 N. W. 710; Buel v. United Railways Co., 248 Mo.
126, 154 S. W. 71, 45 L. R. A. N. S. 625, Ann. Cas.
1914C 613; Stemmer v. Kline, 128 N. J. L. 455, 26 A. 2d
489. See, also, Restatement, Torts, § 869, p. 404.

In our opinion a child born dead cannot maintain an
action at common law for injuries received by it while
in its mother’s womb, and consequently the personal
representative cannot maintain it under a wrongful death
statute limiting such actions to those which would, if
death had not ensued, have entitled the party injured
to maintain an action and recover damages in respect

thereof.
The contrary view regarding the rights of unborn
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children is stated in the dissent of Justice Boggs in
Allaire v. St. Luke’s Hospital, supra, wherein it is said:
“The law should, it seems to me, be, that whenever a
child in -utero is so far advanced in pre-natal age as that,
should parturition by natural or artificial means occur
at such age, such child could and would live separable
from the mother and grow into the ordinary activities of
life, and is afterwards born and becomes a living human
being, such child has a right of action for any injuries
wantonly or negligently inflicted upon his or her person
at such age of viability, though then in the womb of the
mother. That proposition having been established, that
an adjustment of damages with the mother could not
preclude the child would naturally and necessarily fol-
low.” The principal and only case holding that a child
born dead has a cause of action for prenatal injuries is
Verkennes v. Corniea, 229 Minn. 365, 38 N. W. 2d 838,
10 A. L. R. 2d 634. Other cases and texts indicating
similar views are collected in the Verkennes case and
will not be cited here.

We adhere to the rule that an unborn child is a part
of the mother until birth and, as such, has no juridical
existence. There are cases holding that a child born
alive may maintain an action for prenatal injuries.
Williams v. Marion Rapid Transit, Inc., 152 Ohio St.
114, 87 N. E. 2d 334, 10 A. L. R. 2d 1051; Jasinsky v.
Potts, 153 Ohio St. 529, 92 N. E. 2d 809; Bonbrest v. Kotz,
65 F. Supp. 138. This question, however, is not before
us and we leave it for determination if and when it
arises. But the only case cited to, us or that we have
been able to find which holds that the personal repre-
sentative of a child born dead could maintain an action
for prenatal injuries is the Verkennes case. It makes no
distinctions between cases where the child was born dead
or alive after suffering prenatal injury. The Verkennes
case is contrary to the great weight of authority in
holding that the personal representat1ve of a child born
dead, which had suffered prenatal injuries, could main-
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tain an action therefor. If the child had been born alive
there would have been authority to sustain a recovery,
although it appears at present to be a minority view.
The viability theory appears to be vulnerable. It is true,
of course, that medical science has found the means to
sever a viable unborn child from the mother ordinarily
without serious injury to the child; but even so, such
medical development could not operate to change the
common law rule that a child en ventre sa mere is con-
sidered a part of the mother insofar as a recovery for
prenatal injuries are concerned. Medical science might
accelerate the birth, but it cannot ipso facto change the
rule. Consequently, medical science may accelerate the
birth of a viable child and thereby accelerate the time it
came into juridical existence as a person independent of
the mother. But we can find no convincing authority
that a child born dead ever became a person insofar as
the law of torts is concerned.

In Lipps v. Milwaukee E. R. & L. Co., 164 Wis. 272,
159 N. W. 916, L. R. A. 1917B 334, the court aptly said:
“The fact that the criminal law protects non-viable in-
fants does not affect the question of their civil rights.
The criminal law rests upon grounds of public policy
and affects the public; the law of torts relates solely to
the rights of private parties. So, too, the fact that for
purposes of inheritance, taking under a will, etc., the
existence of unborn children is recognized in law has
no particular bearing upon the question of their right to
recover for injuries sustained before birth. Neither
does the medical or scientific recognition of the separate
entity of an unborn child aid in determining its legal
rights. The law cannot always be scientific or tech-
nically correct. It must often content itself with being
merely practical.”

Since no cause of action accrued to the child born dead,
for injuries received before birth, none survived to the
- personal representative under the wrongful death stat-
ute. It would appear, therefore, that an action of this
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character may not be maintained unless and until the
right to bring it is afforded by legislative enactment.
The trial court, therefore, properly sustained the de-
murrer to plaintiff’s petition.

AFFIRMED.

IN RE ESTATE oF ALVIN A. BINGAMAN, DECEASED. JULIAN

L. PETERSON, APPELLEE, V. ESTATE OF ALVIN A. BINGAMAN,

DECEASED, APPELLANT, IMPLEADED WITH JOHN P. MAINELLI,
DOING BUSINESS AS JOHN P. MAINELLI CONSTRUCTION

CoMPANY, APPELLEE,
50 N. W. 2d 523

Filed December 21, 1951. No. 32995.

1. Executors and Administrators: Negligence. An action for per-
sonal injuries may be prosecuted against the estate of a de-
cedent whose negligence is alleged to have been the proximate
cause of the injury.

2. Abatement and Revival: Negligence. The right to an action
for personal injury does not abate by reason of the death of
the wrongdoer before the action was brought.

3. Contracts: Master and Servant. The contract under which serv-
ice is performed and the performance thereunder determine the
relationship between the contracting parties.

4. Master and Servant: Negligence. A person in the relationship
of a fellow employee to another is not liable for negligent acts
committed under the direction and control of the employer except
for misfeasance or positive wrong.

5. Evidence: Trial. Circumstantial evidence is insufficient to sus-
tain a verdict or to require submission of a case to a jury unless
the circumstances proved by the evidence are of such a nature
and so related to each other that only one conclusion can be
reasonably drawn therefrom.

6. Trial. A motion made for a judgment notwithstanding the
verdict pursuant to the terms of section 25-1315.02, R. R. S.
1943, requires the trial court to re-examine the legal sufficiency
of the entire evidence to sustain the verdict and judgment and
if it is found insufficient, to render a proper judgment not-
withstanding the verdict and judgment previously rendered.

7. Appeal and Error. On appeal from the ruling on such motion
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this court is required to examine the evidence in the same way
and for the same purpose. .

8. Negligence. In an action in tort for damages for personal in-
juries negligence is never presumed and cannot be inferred from
the mere fact that an accident happened.

AprPEAL from the district court for Douglas County:
ArRTHUR C. THOMSEN, JUDGE. Reversed and remanded
with directions.

Cranny & Moore, for appellant.
G. H. Seig and David D. Weinberg, for appellees.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosraucH, JJ.

YEAGER, J.

This is an appeal from the verdict of a jury and a
judgment of the district court in favor of Julian L. Pefer-
son, plaintiff and appellee, for $13,875 against the Estate
of Alvin A. Bingaman, deceased, defendant and appellant.
The cause originated as a claim filed by this appellee
against the appellant. The estate was probated in the
county court of Douglas County, Nebraska. The claim
was denied by the county court and this appellee took
an appeal to the district court for Douglas County, Ne-
braska. It is from the verdict and judgment rendered
on the appellate trial in the district court that the ap-
peal herein has been taken.

John P. Mainelli, doing business as Mainelli Construc-
tion Company, was a named party to the action in both
the county and district courts and is also named herein.
He however has been named for the purpose of protect-
ing his right of subrogation, if any he has, against the
recovery, if there be any, in favor of Peterson and against
the appellant. He is designated as an appellee but will
be referred to hereinafter as Mainelli. Peterson will be
referred to as plaintiff, the Estate of Bingaman will be
referred to as defendant, and the deceased Alvin A.
Bingaman as Bingaman.
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The action as tried in the district court was for negli-
gence on the part of Bingaman causing personal injury
and damage to the plaintiff.

To the extent necessary to an understanding of the
questions involved herein the petition charges in sub-
stance that on November 6, 1946, Mainelli orally con-
tracted with Alvin A. Bingaman, who owned a certain
truck on which was mounted a boom equipped with
cables, to unload a carload of steel consisting of various
parts of a mash tub and to convey these parts with the
boom truck from a railroad siding into the Falstaff
Brewery; that on November 7, 1946, Bingaman came to
the premises involved and proceeded with the perform-
ance of the service contemplated; that the lid to the
mash tub was hoisted by cables attached to the boom
from the railroad car and the truck with Bingaman con-
trolling and operating it moved to a point in front of
the brewery; that after reaching this point Bingaman
manipulated the controls in such manner as to cause
the boom to come in contact with overhead high voltage
electric wires which were suspended and carried on
poles in front of the brewery and as a result thereof a
great charge of electricity passed through the boom, the
cables, and the vat lid into the person of plaintiff, se-
verely and permanently injuring him; that plaintiff was
in the employ of Mainelli and at the time was in due
course of his employment aiding in the transfer of the
lid from the railroad car to the brewery; that operation of
the boom and cables by Bingaman was negligent; and
that his negligence was the cause of plaintiff’s injuries
and damage. The specifications of negligence are the
following:

“a. In placing and operating the said boom truck in
such a position as to cause a high voltage electric cur-
rent to strike the said boom and cables.

“b. In operating and manipulating the levers and
controls on the said boom truck in such a manner as to
cause the said boom and cables thereon to come into
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contact with an  overhead high voltage electric power
wire.

“c. In failing to take adequate precaution to avoid
coming in contact with said overhead high voltage elec-
tric wires.”

The defendant denied that Bingaman was in anywise
negligent. Other defenses were set forth in the answer
but they do not require mention at this point.

There is no denial that the boom either came into con-
tact with the wire or came so close to it that the cur-
rent therefrom passed down the boom or cable and into
the vat lid thus causing serious injury to plaintiff. Plain-
tiff was injured as were three other employees of Mai-
nelli; also Bingaman was killed. On account of the death
of Bingaman the action here is against his estate rather
than against him personally.

One of the defenses to this action is that, assuming
that Bingaman was guilty of negligence, action therefor
being in tort, it did not survive and this action is not
maintainable against his estate.

Under the holdings of this court the contention is
without merit. The latest pronouncement on this sub-
ject is found in Rehn v. Bingaman, 151 Neb. 196, 36 N.
W. 2d 856. In that case by quotation from In re Estate
of Grainger, 121 Neb. 338, 237 N. W. 153, 78 A. L. R.
597, it was said:

“An action for personal injuries may be prosecuted
against the estate of a .decedent whose negligence is
alleged to have been the proximate cause of the injury.

“The right to an action for personal injury does not
abate by reason of the death of the wrongdoer before
the action was brought.” See, also, Wilfong v. Omaha
& C. B. St. Ry. Co., 129 Neb. 600, 262 N. W. 537.

At the close of plaintiff’s evidence and again at the
close of all of the evidence the defendant moved in the
alternative for a directed verdict in its favor or for dis-
missal on the ground, among others, that the evidence
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did not sustain the cause of action. The motions were
overruled.

After verdict and judgment the defendant filed mo-
tions for judgment notwithstanding the verdict and for
new trial. These motions were overruled.

Among numerous other assignments, the orders over-
ruling these motions were assigned by defendant as
errors entitling it to a reversal of the judgment.

In this situation it becomes necessary to examine the’
record in order to ascertain whether or not the cause
of action finds support in the evidence.

The record discloses that on November 6, 1946, Law-
rence V. Glynn, foreman of ironworkers for Mainelli,
went to the place of business of Bingaman and there
engaged Bingaman to come to the Falstaff Brewery on
November 7, 1946, and bring with him a flat truck and
a boom truck. The purpose of the engagement was to
unload from a railroad car and deliver to the north side
of the brewery the parts of a beer vat.

Pursuant to the arrangement Bingaman appeared with
the two trucks at the appointed time. There were lines
of electric wire running along the north side of the
brewery. One line which was about 29 feet high car-
ried a current of 2,300 volts and another about four
feet higher carried 13,200 volts. This fact was discussed
as was the further fact that it was not possible to get
the current cut off during the period of this operation.
This discussion was among four employees of Mainelli,
including Glynn, and Bingaman. Everyone participat-
ing in the movements involved was informed of the
danger of contact with or of too close proximity to the
electric line.

The first movement described was the getting of the
trucks to the railroad car for the purpose of unloading.
This involved lowering the boom on the truck so as to
permit passage under the wires. This movement as well
as all other movements was under the direction and su-
pervision of Glynn. Signals for all movements were giv-
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en by Glynn or other employees of Mainelli. The wall of
the vat was circular. It was divided into halves. The
next movement was the lifting of one of the halves out of
the railroad car and placing it on the flat truck. This
was done by using the boom truck. The flat truck with
this half was then taken to the brewery doors where
an effort was made to back in for unloading. This could
not be done. Thereupon at the direction of Glynn,
Bingaman brought the boom truck around and after
placing it in position removed the half from the flat
truck and the flat truck was driven away. It was so
placed under the supervision of Glynn. As placed the
boom was from 30 to 40 inches from the electric wire
carrying 13,200 volts of electricity. This distance Glynn
and the others involved including Bingaman regarded
as a safe distance. The half was lowered and the boom
truck returned to the railroad car where the load line
of the boom truck was attached and the second half
removed. This half was thus carried to the front of the
brewery where it was lowered. The top of the boom
was placed in about the same relative position with the
electric line as it was when the first half was lowered.

The boom truck was then returned to the railroad car
where the load line or cable was attached to the lid
of the vat and the lid removed from the car. The line
was attached to a cable which passed through two holes
in the lid. The holes were off center so that in conse-
quence the load did not hang evenly on the line. Some
part of the heavy side of the lid was caused to rest on
the rear end of the truck. This lid, according to plaintiff’s
estimates, weighed around 2,500 pounds. According to
the estimates of defendant it weighed about 3,500 pounds.
In this position with certain employees of Mainelli
steadying it the lid was transported to the front of the
brewery. The truck was placed in substantially the
same position as on the two previous occasions with the
boom of the truck substantially the same distance from
the top electric wire.
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After the truck was placed in position Bingaman left
the cab of his truck and got down and there is evidence
that he placed his hands on the instruments by which
the boom and the load line are controlled. That he
operated these controls there is no direct evidence. After
the truck stopped the employees who had participated in
the movement from the car sought to disengage the
portion of the lid which rested on the truck so as to
permit it to be lowered to the ground. The lid became
disengaged and turned as suspended on the cable or load
line 160 to 180 degrees. At some point in the operation
obviously after or coincident with the disengagement
of the lid from the truck, current came down through
the boom or cable injuring plaintiff, one Eric H. Rehn,
one Robert E. Speed, and the already mentioned Law-
rence V. Glynn and killing Bingaman. The plaintiff,
Rehn, Speed, and Glynn appear to have been touching the
lid but all of them were not able to give evidence of
that fact. The shock appears to have in a measure de-
stroyed the ability to recall some immediately preceding
incidents. The boom was in close proximity to or in
contact with the top wire immediately after the accident.

The evidence of plaintiff indicates that the truck stood
at about a 35 to 45 degree angle to the top electric wire;
that the height of the boom above the point of attach-
ment to the truck was about 36 feet; that the over-all
height from the ground was about 40 feet; and that the
boom by the use of the controls to lower it could have
been brought into contact with or in close proximity to
the top electric wire. The boom did not operate sidewise
from its point of attachment but only up and down from
the point of attachment on a plane parallel with the
length of the truck.

The plaintiff has rested his case in chief insofar as
negligence is concerned on proof of placement of the boom
truck and an inference from the fact that having had his
hands on the controls Bingaman operated the controls .of
the boom after the truck was placed.
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The controls operate manually. The power for op-
eration comes from the power unit of the truck. The
plaintiff in his case in chief offered no evidence as to
known operation or method of operation of controls be-
yond the fact that all operations were performed by
Bingaman on signals from Glynn or other ironworkers,
employees of Mainelli; except the inferred operation of
lowering the boom into the electric wire or into such
close proximity as to cause the claimed injuries to plain-
tiff and to the others and the death of Bingaman.

The first motion for directed verdict or for dismissal
challenged the sufficiency of this evidence to sustain
plaintiff’s cause of action. That this motion should have
been sustained there can be little doubt.

As pointed out there are three specifications of neg-
ligence. The first relates to the placing and operating
of the truck. This was done by Bingaman in accord with
and under the direction and control of Mainelli’s fore-
man. No act of Bingaman in this connection was in-
dependent of the control and direction of the foreman.
He was therefore an employee and not, as the plaintiff
contends, an independent contractor. The right of con-
trol and the contract of hiring in this situation created
the relationship of master and servant as between Mai-
nelli and Bingaman.

In Mansfield v. Andrew Murphy & Son, 139 Neb.
793, 298 N. W. 749, a case involving the principle under
consideration here, this court pointed out that the con-
tract under which service was to be performed and per-
formance thereunder were determinative of the true
status of the parties. It was there pointed out also
that where in the relationship there was no factual dis-
pute the question of the legal relationship was one for
the court and not the jury. There is no material factual
dispute in the present instance.

In this relationship Bingaman, not being charged with
the duty in the first instance with placing the truck,
was not liable for injury to plaintiff, a fellow employee,
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resulting from placing or parking the truck where he
did under the direction of Mainelli’s foreman. Pester
v. Holmes, 109 Neb. 603, 191 N. W. 709; Showers v. Lund,
123 Neb. 56, 242 N. W. 258; Wilson v. Thayer County
Agricultural Society, 115 Neb. 579, 213 N. W. 966, 52
A. L. R. 1393; Restatement, Agency, §§ 354, 355, pp. 776,
779.

Under these authorities it is pointed out that one in
the situation of Bingaman could be held accountable for
misfeasance or positive wrong. However there is nothing
in the record to indicate that Bingaman was, in the
placing of the truck, guilty of misfeasance or positive
wrong or even of nonfeasance. There was no evidence
upon which to justify a submission of this charge of
negligence to a jury.

The third specification of negligence is that Bingaman
failed to take adequate precaution to avoid coming in
contact with the high voltage electric wire. If this spe-
cification was intended to embrace only the question of
placement of the truck and boom independent of opera-
tion after placement, then it is not materially different
from the specification already discussed and the disposi-
tion there is appropriate here.

If however it involves operation or claimed operation
after placement, then it becomes a part of the second
specification. It will be so regarded.

As already pointed out the charge in the second spe-
cification is that levers and controls were operated and
manipulated in such manner as to cause the boom and
cables thereon to come in contact with the electric wire.

Again as has already been pointed out there is no
direct evidence of operation or manipulation of levers
and controls. There is only evidence that Bingaman was
in a position where he could operate and manipulate
the controls. There is evidence that the edge of the lid
was removed from the truck, but whether this was
effected alone by the efforts of the men seeking to re-
move it or assisted by movement of the boom is a mat-
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ter of conjecture and speculation. There is evidence that
the boom was against or near the wire after plaintiff
was injured but plaintiff in his case in chief offered no
evidence of any kind to explain how it got there, that
is whether it got there as a result of the operation or
manipulation of controls or whether because of the
position of the truck and boom the weight of the sus-
pended lid pulled the boom over to the wire.

The theory arguendo of plaintiff at the close of the
case in chief is that his evidence circumstantially shows
that the contact was brought about by the operation
of the controls by Bingaman. The theory of the de-
fendant is that at that time by the evidence the cause
of the injury to plaintiff was left in the realm of con-
jecture and speculation and in consequence there was
no question for submission to a jury.

The rule which is applicable here is stated in Jones
v. Union P. R. R. Co,, 141 Neb. 112, 2 N. W. 2d 624, as
follows: “Circumstantial evidence cannot be said to
be sufficient to sustain a verdict or to require submission
of a case to a jury depending solely thereon for support,
unless the circumstances proved by the evidence are
of such a nature and so related to each other that the
conclusion reached is the only one that can fairly and
reasonably be drawn therefrom.” See, also, Anderson
v. Interstate Transit Lines, 129 Neb. 612, 262 N. W.
445; Bixby v. Ayers, 139 Neb. 652, 298 N. W. 533.

The circumstances of plaintiff’s case in chief are not
of such a nature and so related to each other that the
only conclusion which could be fairly and reasonably
drawn therefrom was that Bingaman manipulated and
operated the controls so as to cause the boom to come
into contact with the electric wire. At least one other
fair and reasonable conclusion could be drawn therefrom
and that is that the release of the lid from the end of
the truck caused it to swing in the direction of the wire
thus pulling the boom into it without any act upon the
controls by Bingaman. The motion for directed verdict
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made at the close of plaintiff’s evidence should have been
sustained. It was overruled.

The defendant adduced its evidence and plaintiff his
rebuttal, whereupon motion was again made for directed
verdict or for dismissal, which, as already indicated,
was overruled. The case was submitted to the jury and
the verdict hereinbefore referred to was returned.

Pursuant to and in conformity with the provisions of
section 25-1315.02, R. R. S. 1943, the defendant filed a
motion for judgment notwithstanding the verdict and
a motion for new trial. The motion permitted and re-
quired the trial court to re-examine the legal sufficiency
of the entire evidence to sustain the verdict and judg-
ment and if it was found that it was insufficient, to
render a proper judgment notwithstanding the verdict
and judgment previously rendered. On appeal this court
is required to examine the evidence in the same way
and for the same purpose. It follows then that we
are required to examine the entire record to ascertain
whether or not there is evidence legally sufficient to
sustain the verdict and judgment.

On behalf of defendant, Ruth Bingaman was called as
a witness. She gave testimony regarding the arrange-
ment under which Alvin A. Bingaman went to the
brewery. This testimony indicates that he was engaged
under a contract of hiring and not as an independent
contractor. The only material departure from the plain-
tiff’s evidence in this respect is in the rate of pay.

The next witness called was Howard F. Thomas. He
is an engineer. His testimony contained a description
of physical conditions surrounding the brewery and the
" scene of the accident.

The next witness was Lee Bingaman. He described
the boom truck and its mode of operation and also the
mode of operation of the boom and the load line. He
testified that the boom operates manually; that it can be
started only manually; that it does not stop automatically;
that if the clutch is engaged either for upward or down-
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ward movement it can be stopped only by pulling out
the clutch; that if the clutch was engaged for downward
movement the movement would continue until the boom
rested flat on the truck unless the clutch was pulled out;
that the control of an upward movement was the same
as for a downward movement; and that a similar clutch
controls the load line or cable running over the boom.
Gears control the upward and downward movements.
After the gear is set and the clutch engaged movement
may be stopped by pulling out the clutch. To prevent
movement while the gear is engaged the clutch must be
held out. If the clutch is released it will re-engage and
movement will resume.

The position of the defendant is that it is reasonably
inferable that Bingaman did not before nor at the time
of the accident operate these controls and thereby cause
the boom to come into contact with or in close proximity
to the electric wire since if he had, movement would
not have stopped at the wire but would have continued
beyond until someone had manually pulled and held out
the clutch.

The next and last witness called by the defendant was
Ralf Toensfeldt. He is a consulting engineer in mechan-
ical and electrical work. He examined the truck, the
premises at the brewery, the location of the wire, and
a photograph of the truck, the wire, and the lid taken
very shortly after the accident. According to his testi-
mony the lid was 14 feet 8 inches in diameter and
weighed about 3,500 pounds. The boom is secured di-
rectly to the bed of the truck about 8 feet from the
back end. The boom is 36 feet 3%% inches in length. It
moves in a plane at right angles to the truck body. The
height of the truck bed is about 4 feet. The top electric
wire was about 33 feet 6 inches above ground. The
holes in' the lid through which the cable to which the
load line was attached were 8 feet from one side and
6 feet 6 inches from the other. Before removal about
1,200 pounds of the lid weight was on the truck. The
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lid on removal rotated about 180 degrees. On removal
and rotation it shifted south or toward the building about
3 feet. The electric wire ran parallel to the building and
was between the building and the truck. On account
of a depression in which the right rear wheel was stand-
ing at the time there was a swing of the boom in the
direction of the wire of about 3 degrees. On the basis
of this examination and taking into consideration the
probable position of the truck and boom, the construction
of the truck, the removal of the edge of the lid from the
truck, and the probable effect of the removal and the
position after removal, and through mathematical cal-
culations, this witness came to the conclusion and gave
it as his opinion that it was the removal of the lid and
its rotation and swinging on the load line toward the
building that caused the boom to come into contact
with or in such close proximity to the wire as to cause
the current to travel down and injure the plaintiff.

If this was the cause then the causal operation was
one in which Bingaman had no part and over which
he had no control.

In rebuttal William Freiden, an engineer, was called.
This witness examined the truck and the photograph
which was submitted to the witness Toensfeldt. He was
informed of the weight of the lid and that four men,
employees of Mainelli, were steadying and seeking to
remove the edge of the lid from the truck.

He gave it as his opinion that the removal of the lid
and its swinging and rotation would cause the top of the
boom to be affected “maybe 1 or 2 inches”; that this
movement would not cause the top of the boom to come
into contact with the wire; that the boom was me-
chanically lowered if the truck was blocked or in a sta-
tionary position, or in his own words: ‘That’s the only
two reasons, sir, that make that boom touch that line
as far as I could see, is by controlling the boom or by
the truck moving.”

This witness was -allowed substantially to assume that
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Bingaman had engaged the clutch for downward move-
ment- and that he caused downward movement until
the boom made contact with the wire. Based on this
assumption he said, to use one of his statements: “* * *
he could have held onto it long enough to pull the gear
lever out of position because they aren’t difficult to push
in and out; they work very easily.”

This test1mony was elicited for the purpose of creatmg
an inference in rebuttal of the inference from the de-
fendant’s evidence that there could have been no man-
ipulation of controls by Bingaman since if there had
been the boom would not have stopped at the wire but
that it would have descended until it was down flat on
the bed of the truck.

This résumé, it is believed, fairly presents the evi-
dentiary features upon which a determination of whether
or not the defendant is entitled to a judgment notwith-
standing the verdict must rest. Some points of consider-
ation become clear in this connection beyond peradven-
ture.

Bingaman was engaged to perform a service for Mai-
nelli under a contract of hiring, and the service per-
formed and to be performed, with one exception, if in-
deed there was an exception, was under the direction of
the foreman and other employees of Mainelli. The ex-
ception will be noted later.

The evidence wholly fails to sustain any contention
of negligent placement of the boom in the first instance
with reference to the wire. The evidence of the plain-
tiff indicates that the truck was parked with the boom
a safe distance from the wire.

The exception to performance of service by Bingaman
under the direction of the employees of Mainelli is an
inference that without direction he lowered the boom
on his own initiative while the men were seeking to
remove the edge of the lid from the truck.

The question of whether or not Bingaman did in fact
lower the boom is dependent wholly and solely on cir-
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cumstantial evidence. The evidence is sufficient to rea-
sonably sustain an inference that if he in fact did
lower the boom that he did so without direction and of his
own volition. )

Unless the circumstantial evidence adduced was suf-
ficient to sustain the contention that Bingaman was
guilty of a departure in this regard then there was no
issue for submission to a jury.

In an approach to a consideration of this matter two
rules of law are pertinent. One is the circumstantial
evidence rule already set forth. The other is: “Negli-
gence is never presumed, and cannot be inferred from
the mere fact that an accident happened.” Bixby v.
Ayers, supra. See, also, Engel v. Chicago, B. & Q. R. R.
Co., 111 Neb. 21, 195 N. W. 523; Thompson v. Young
Men’s Christian Assn., 122 Neb. 843, 241 N. W. 565;
Anderson v. Interstate Transit Lines, supra; Bergendahl
v. Rabeler, 133 Neb. 699, 276 N. W. 673; Meyers v. Neeld,
137 Neb. 428, 289 N. W. 797.

From an examination of the record in the light of
these rules it is to be observed that the plaintiff rested
the case in chief solely on proof that there was an acci-
dent which has been described, and that after the acci-
dent and after four men were injured and one killed the
boom was shown to be either in contact or in close prox-
imity to the electric wire. No witness, expert or non-
expert, was called to give testimony as to how the con-
tact or proximity was accomplished.

As pointed out, the plaintiff called a witness in re-
buttal. The purpose was to rebut festimony of a de-
fense witness who gave it as his opinion that the con-
tact or proximity to the wire was caused by the release,
rotation, and swinging of the lid. In this rebuttal testi-
mony, basing it on an examination of the truck, its con-
struction, and various mechanisms, a photograph showing
the truck and its location with reference to the wire
after the accident, and being informed of the weight of
the lid and its location before and after the accident,
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the witness gave it as his opinion that the contact or
proximity was caused by operation of the controls by
Bingaman. This opinion was not unequivocal however.
He qualified it by the statement that this could have
happened in two ways, one by controlling the boom
and the other by the truck moving.

May it be said that the circumstances outlined were
of such a nature and so related that the only reasonable
conclusion to be drawn from them is that Bingaman op-
erated and manipulated the controls on this truck so as
to cause the boom to come into contact or close prox-
imity to the wire? We think it may not. We think
that other reasonable conclusions are not excluded by
the evidence.

The rebuttal witness admits of one other conclusion.
He stated that movement of the truck could have
caused it. There is no evidence that the truck did
move, and on the other hand there is none which ex-
cludes the possibility that it did.

The weight of the conclusion of this witness that
Bingaman operated the controls also must be considered
in the light of his speculative ability to explain the stop-
page of the boom on contact with the wire. As we in-
terpret his testimony in this respect he concludes that
there was either a voluntary withdrawal of the clutch
and gear before contact or an involuntary reaction which
withdrew them after contact. He does not disagree with
the proposition that in the absence of withdrawal the
boom would have continued on down to the bed of the
truck.

As previously pointed out Ralf Toensfeldt was called
by the defendant and gave his opinion as to what was
the cause of the contact. Of course this may not be
weighed against the evidence of plaintiff for the purpose
of determining whether or not the evidence of plain-
tiff was sufficient as proof of a cause of action.

When however the reliance is wholly upon circum-
stantial evidence to sustain a cause of action it appears
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proper to consider other hypotheses which it is con-
tended test the sufficiency of evidence under the cir-
cumstantial evidence rule. The testimony of this wit-
ness presents such a hypothesis and test.

We are unable to say that the conclusions and opin-
ions contained in the evidence of this witness are sub-
ject to rejection as unfair and unreasonable.

This being true it becomes necessary to say that un-
der the circumstantial evidence rule the evidence of
plaintiff is insufficient to sustain a cause of action.

The judgment is reversed and the cause remanded
with directions to enter judgment notwithstanding the
verdict in favor of defendant and against the plaintiff.

REVERSED AND REMANDED WITH DIRECTIONS.

Epwarp KESSLER, APPELLANT, V. BATES & ROGERS

CoNSTRUCTION COMPANY ET AL., APPELLEES.
50 N. W. 2d 553

Filed December 21, 1951. No. 33025.

1. Master and Servant. The fact that an employee is the general
servant of one employer does not, as a matter of law, prevent
him from becoming the particular servant of another, who may
become liable for his acts.

The right of control, or want of it, determines if the
relation of master and servant, at the particular time in ques-
tion, existed between the employee and his general employer, or
whether there had been a change in relationship and he had
become, for the time being, a special employee of another
person.

3. Trial. It is the duty of the district court to direct a verdict
and render a judgment thereon if but one conclusion can reason-
ably be deduced from all the evidence in the case.

AprPEAL from the district court for Sarpy County:
THoMAS E. DUNBAR, JUDGE. Affirmed.

Gross, Welch, Vinardi & Kauffman, for appellant.

Brown, Crossman, West, Barton & Quinlan, and Don-
ald T. Fox, for appellees.
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Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosSLAUGH, JJ.

BosLaugH, J.

Appellant sued Bates & Rogers Construction Company,
appellee, for damages on account of personal injuries
claimed to have been sustained by him because of negli-
gent acts of William J. Gallagher, an employee of ap-
pellee, while, as it is claimed, he was engaged in per-
forming services for, at the direction of, and subject to
the control of his employer.

The district court, when the evidence of the parties
was concluded, granted the motion of appellee for a per-
emptory instruction to the jury to return a verdict for
it, rendered a judgment on the verdict, and refused ap-
pellant a new trial. William A. Pope Company was the
employer of appellant, but no negligence is charged or
claim made against it. It is a party only because of
any subrogation rights it may have because of the Ne-
braska Workmen’s Compensation Act.

Appellant claimed he was injured because of the neg-
ligent operation of a crane by William J. Gallagher, an
employee of appellee, while pipe, the property of William
A. Pope Company, was being unloaded from a railroad
car near the site where each of the contractors, Bates
& Rogers Construction Company, appellee, and William
A. Pope Company, was engaged in construction work;
and that at the time of the accident the machine was
owned and operated by appellee in its business and the
operator thereof was directed and controlled by it. The
contention of appellee in this regard was that the ma-
chine and the operator thereof were loaned or leased to
the Pope Company for a consideration to assist it in un-
loading a car of large and heavy pipe owned by it; that
at the time of the accident the machine was being oper-
ated by it in its business and the crane and Gallagher
were under the exclusive control and direction of the
Pope Company; that Gallagher was then a special em-
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ployee of that company; that he and the appellant were
at the time of the accident fellow employees of the Pope
Company; and that appellee had no interest in, con-
nection with, or control of the machine, the operator
thereof, or the work being done at that time.

The Central Nebraska Public Power & Irrigation Dis-
trict desired to construct a large power plant for the
generation of electric energy not far from the town of
Bellevue, Nebraska, and near the Missouri River. It
made a contract with appellee for the construction of
the sub-structure and the super-structure of a multiple-
story building as a part of the plant. It awarded a sepa-
rate contract to William A. Pope Company to furnish and
install all pipe desired and required in and incidental
to the plant. The contractors and the contracts were
wholly independent of each other, and neither contractor
had any interest in nor responsibility for the performance
of the contract of the other.

Appellee owned and had at the location of the con-
struction heavy equipment including cranes, hoists,
trucks, tractors, excavating and dirt moving machines,
and like equipment necessary and usual to the work its
contract required. The Pope Company had no such
equipment there. It arranged to secure from appellee
any machines or equipment of this character it required
in the performance of the work under its contract, and
appellee agreed to furnish an operator of any machine
which was furnished by it to the Pope Company. Appel-
lee was paid on an hourly basis by the Pope Company
for any machine it secured and used, and in addition the
wage of the operator. .

The Pope Company on July 21, 1948, had a shipment of
pipe on the railroad spur track near the place where the
construction was being made. It was metal pipe in sec-
tions 40 feet long, 2 feet in diameter, and the weight
of each was about 3,000 pounds. It was contained in a
gondola car longer than the pipe. The pipe filled the
car to capacity.
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Jack Holt, the foreman of the Pope Company, on the
morning of that day arranged with the foreman of ap-
pellee to furnish the Pope Company a crane to be used
in the operation of unloading the pipe. Harry B. Stew-
art, superintendent of equipment for appellee, requested
William J. Gallagher, a crane operator of 30 years’ ex-
perience and then engaged as such by appellee, to leave
the excavating job on which he was then working and
to take the machine he was using to the spur track north
of the plant then being constructed. He did as he was
requested, and when he arrived with the machine Holt
was near the car of pipe. Holt directed where and in
what position in reference to the car the crane should
be placed and where the pipe should be deposited as it
was unloaded. His directions were followed by Galla-
gher; tests were made as Holt instructed to ascertain
if the swing of the crane would cover the proper dis-
tance to execute the work as desired; and then, on signal-
from Holt, the bucket on the crane was set on the
ground. Holt fastened a choker to the crane by placing
it through the bucket in such manner that when strain
on it was applied it would stay in the desired position
and would lift and carry a section of pipe from the car
to where it was desired to be placed on the ground. The
choker was a steel cable of sufficient size to handle the
desired load, and of sufficient length to reach from the
place where it was fastened to the crane to the ends of a
section of the pipe. It is also referred to in the record
as a cable, a spreader, and a stringer. Each end of it
was equipped with a large steel hook 12 inches long and
of proper shape to be inserted in the ends of the pipe.
Chokers were hard to get and each contractor had his
own. They were identified by the color of paint applied
to them.

The crane was rigged by Holt, and for this purpose
he used a choker or spreader of his employer. The
attention of Holt was directed to the bucket on the crane,
and it was suggested that it be removed and the choker
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fastened directly to the crane. Holt refused to do this
because of the time required to detach it. When a crane
is to be used to handle pipe it is rigged for the operation
by the owner of the pipe.

The operation after the crane was rigged by Holt was
that Gallagher raised the bucket sufficient to clear the
top of the car, moved the boom over the car, and lowered
the choker. The hooks attached thereto were placed
in the ends of a section of the pipe, in the north end by
Holt, and in the south end by appellant. The pipe was
raised to clear the car, the boom moved to the south and
west, and the pipe lowered and spotted in the pile on
the ground. After the crane was placed in position by
the car containing the pipe, Gallagher did not operate
the crane in any way or for any purpose other than in
compliance with the directions and signals of Holt, ex-
cept in spotting the pipe on the pile on the ground, the
signal was given by another employee of the Pope Com-
pany. About ten sections of the pipe were unloaded
from the car in this manner without any unusual hap-
pening. Thereafter in the removal of another section
of the pipe, the accident happened resulting in injuries
to appellant.

Jack Holt, the foreman of the Pope Company, was the
boss on the job and directed the activities of everyone
who was there, made all of the decisions, and gave the
directions and signals to Gallagher who remained in the
cab of the crane where the controls were for the opera-
tion of it. There is no evidence that Gallagher or any-
one connected with appellee had or exercised any au-
thority there or that he supervised or in any manner
directed the operation.

The application of the doctrine of respondeat superior
in any case depends upon the power of control which
the superior possesses and which for the protection of
third persons he is required to exercise over the con-
duct and activities of his subordinates. It follows that
the doctrine has application only in cases where the
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power of control exists, and it does exist when the em-
ployer has the right and power of control of the acts and
of the retention or discharge of the employee.

A servant may be loaned by his master to another so
that the acts of the servant become the acts of the master
to whom he has been loaned, and during the continuance
of that status the first or general master is not respon-
sible for the acts of the servant.

In this case it is true that appellee selected and con-
stituted William J. Gallagher its employee and com- -
pensated him as such. These are circumstances, if noth-
ing else intervened, that would be strong to show he
continued and was the servant of appellee. It was re-
imbursed for his wages and was paid for the use of the
machine while it was engaged in the work of the Pope
Company. Gallagher was the servant of appellee in a
great many things and generally, but as to the operation
of the crane at the time of the accident, he was not its
servant but was then bound to and worked under the
orders of the Pope Company given by its foreman, and
if it had seen Gallagher misconducting himself in work-
ing the crane or disobeying its orders, it could have
discharged him from that employment.

In determining who is liable for the negligence of a
servant in the general employ of one person but who
at the time of the injury, because of which suit is pros-
ecuted, was assisting another, the usual test is whose
work was being performed and who had the power and
right to control and direct the servant in the performance
of that work. In Mansfield v. Andrew Murphy & Son,
139 Neb. 793, 298 N. W. 749, it is said: “The fact that
an employee is the general servant of one employer
does not, as a matter of law, prevent him from becoming
the particular servant of another, who may become liable
for his acts. * * * The right of control, or want of it,
determines if the relation of master and servant, at the
particular time in question, existed between the employee
and his general employer, or whether there had been a
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~ change in relationship and he had become, for the time
being, a special employee of another person.” See, also,
Westover v. Hoover, 88 Neb. 201, 129 N. W. 285, 19 A.
L. R. 215; Forsha v. Nebraska Moline Plow Co., 89 Neb.
770, 132 N. W. 384.

Appellant relies much upon The Standard Oil Co. v.
Anderson, 212 U. S. 215, 53 L. Ed. 480, 29 S. Ct. 252. That
case is probably more frequently referred to than any
other in the area of the law here under consideration.
* It is a very considerable landmark in a wilderness of
judicial and text literature on .the subject of whether
an operator of a leased machine furnished by the lessor
is, during the term thereof, in the employ of the lessor
or of the lessee. If the evidence in this case had tended
to support the allegation of appellant that the crane,
at the time of the accident, was operated by appellee
in the furtherance of its business and under and by its
direction, this case would have had greater application.
There is no evidence of the truth of those statements
which were essential to the case of appellant. The work
being done was that of the Pope Company ard not an
undertaking of appellee. It was being done under the
control and exclusive direction of the Pope Company.
In that case the court spells out the law on this sub-
ject as follows: “It sometimes happens that one wishes
a certain work to be done for his benefit and neither
has persons in his employ who can do it nor is willing
to take such persons into his general service. He may
then enter into an agreement with another. If that -
other furnishes him with men to do the work and places
them under his exclusive control in the performance
of it, those men became pro hac vice the servants of
him to whom they are furnished. But, on the other
hand, one may prefer to enter into an agreement with
another that that other, for a consideration, shall him-
self perform the work through servants of his own
selection, retaining the direction and control of them.
In the first case, he to whom the workmen are furnished
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is responsible for their negligence in the conduct of the
work, because the work is his work and they are for
the time his workmen. * * * To determine whether a
given case falls within the one class or the other we
must inquire whose is the work being performed, a
question which is usually answered by ascertaining who
has the power to control and direct the servants in the
performance of their work.” See, also, Western Marine
& Salvage Co. v, Ball, 37 F. 2d 1004; Malisfski v. In-
demnity Ins. Co. of North America, 135 F. 2d 910; Wylie-
Stewart Machinery Co. v. Thomas, 192 Okl. 505, 137 P.
2d 556; McFarland v. Dixie Machinery & Equipment
Co., 348 Mo. 341, 153 S. W. 2d 67, 136 A. L. R. 516;
Annotation, 17 A. L. R. 2d 1442; Annotation, 55 A. L. R.
1263; Restatement, Agency, § 227, p. 500, and Comment
d, p. 503.

There is no dispute as to the arrangement between
appellee and the Pope Company for the use of the
crane by it in unloading its car. of pipe, and what the
parties did in carrying out the agreement is likewise
not controverted. There is no evidence that appellee
reserved or had or exercised any control of the crane or
the operator thereof after it arrived at the location of
the car containing the pipe during the unloading of it.
A verdict based on a conclusion that Gallagher at the
time of the accident was an employee of and acting for
appellee could not have been sustained. It was the duty
of the court to instruct a verdict for appellee. Jensen
v. Romigh, 134 Neb. 890, 280 N. W. 223, states the rule:
“Where but one rational conclusion can be drawn from
all the evidence, it is the duty of the trial court to direct
a verdict or to render judgment accordingly.” See,
also, Buresh v. George, 149 Neb. 340, 31 N. W. 2d 106.
Mansfield v. Andrew Murphy & Son, supra, a case
somewhat similar to this, says: “In such case, whether
the right of control, or want of it, existed, is ordinarily
a question of fact for the jury; but where the pertinent
facts pertaining to the contract and relationship of the



48 NEBRASKA REPORTS [VoL. 155
Webber v. City of Scottsbluff

persons involved are not in dispute, and but one reason-
able inference can be drawn therefrom, it is a question
of law for the court.”
The judgment of the district court should be, and it is
affirmed.
AFFIRMED.

Jack WEBBER ET AL., APPELLANTS, V. CITY OF SCOTTSBLUFF,

NEBRASKA, APPELLEE.
50 N. W. 2d 533

Filed December 21, 1951. No. 33036.

1. Eminent Domain: Statutes. Since statutes prescribing proceed-
ings for the condemnation of property and the assessment of
compensation are in derogation of general right and of common-
law modes of procedure, they must be strictly construed against
the condemner and in favor of the landowner.

But they should not be so strictly construed
as to defeat the purpose sought to be accomplished.

3. Eminent Domain: Courts. When it comes to the stage of com-
pensating the owner of the property by ascertaining the value
of the property taken, or damaged, this requires the exercise of
judicial functions.

The owner of the property to be condemned
is entitled to notice of the proceedings and an opportunity to
protect his rights.

5. Eminent Domain: Appeal and Error. On appeal to the district
court from the appraisement of damages, if other issues than
the question of damages are involved, they must be presented by
proper pleadings.

6. Courts: Appeal and Error. Jurisdictional defects may be no-
ticed at any stage of the proceedings, for the reason that if the
court proceeds without jurisdiction, the whole proceedings are
null and void.

7. Courts: Estoppel. A party invoking the court’s jurisdiction in
a case where the court has jurisdiction of the subject matter is
estopped to object thereto afterward.

8. Clerks of Courts. Money paid to the clerk of the court pur-
suant to an order or judgment of the court is received by the
clerk in his official capacity.
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APPEAL from the district court for Scotts Bluff County:
CLAIBOURNE G. PERRY, JUDGE. Affirmed.

Mothersead, Wright & Simmons, for appellants.
Jack E. Lyman, for appellee.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BOSLAUGH, JJ. :

WENKE, J.

This is an appeal by Jack Webber and Mamie Webber
from an order of the district court for Scotts Bluff County
overruling their motion. The purpose of the motion was
to have the district court for Scotts Bluff County enter an
order finding that the city of Scottsbluff had obtained
no interest in their lands by reason of the proceedings
taken under its ordinance No. 739.

This appeal arises out of the same condemnation pro-
ceedings as were involved in Webber v. City of Scotts-
bluff, 150 Neb. 446, 35 N. W. 2d 110, being case No.
392440. It will be herein referred to by that number.
Therein we affirmed the judgment of the district court
based on a jury’s verdict assessing the amount of dam-
ages to be paid for the land taken from the appellants
by reason of ordinance No. 739.

Chronologically the history relating to the city of
Scottsbluff seeking to take appellants’ land for a public
use is as follows: On June 17, 1947, the city passed and
approved ordinance No. 739 to appropriate certain prop-
erty which it therein determined to be necessary for the
use of the city for sewers, water mains, streets, and
boulevards. This ordinance described by metes and
bounds nine separate tracts that were needed for that
purpose. Included therein was tract No. 6, being land
owned by appellants, which is the property herein in-
volved. The ordinance appointed three disinterested
freeholders of the city of Scottsbluff to assess the dam-
ages for each tract of land appropriated and directed
them to meet on July 24, 1947, at the hour of 10:00 a. m.
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at the office of the city clerk of the city for that purpose.
Ordinance No. 739 was published in the Scottsbluff Daily
Star-Herald on June 20, 1947. The three assessors ap-
pointed by the city to assess damages for the property
being taken filed their report with the city on J uly 24,
1947, Therein they set forth that on July 24, 1947, at
10:00 a. m,, they met at the office of the city clerk and
proceeded to assess the damages for the lands appro-
priated by the city, including tract No. 6 which belonged
to appellants. The report shows they assessed the dam-
ages for tract No. 6 in the total sum of $2,854 and appor-
tioned it as follows: $1,427 to Jack Webber and $1,427
to Mamie Webber. Upon the filing of the appraisers’
report the mayor and council of the city, on August 5,
1947, passed and approved a resolution by which the
city approved the amounts of damage allowed with re-
spect to each of the nine tracts and directed the city
treasurer to pay to the parties, as shown by the report,
the amounts due them. It also provided, in the event
any of the parties refused to accept such sum, that the
amount so refused be deposited with the city treasurer
subject to their order. Warrants were issued to each
of the appellants for the amount of their damages. Ap-
pellants refused to accept payment and returned the
warrants. The warrants were thereupon canceled and:
the amount thereof was deposited to the account of the
condemnation.

On August 7, 1947, appellants filed in the office of the
city clerk their notice of appeal to the district court for
Scotts Bluff County. Therein they set forth they were
appealing from the assessment of damages made by the
assessors appointed for that purpose and whose report
had been approved by the city on August 5, 1947. This
appeal was lodged in the district court on August 14,
1947. On appeal to the district court the trial resulted
in a verdict for appellants in the amount of $6,463.25.
Motion for new trial was filed and overruled. On appeal
therefrom to this court the judgment on the verdict was
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affirmed and mandate to that effect, dated December
24, 1948, was filed in the office of the district clerk for
Scotts Bluff County on December 27, 1948. On Septem-
ber 20, 1949, the city council directed payment to be made
of this judgment to the clerk of the district court for
Scotts Bluff County and, as a result thereof, there was
paid to the clerk of the district court for Scotts Bluff
County on September 21, 1949, the sum of $7,153.74,
being the amount of the verdict with interest to that
date and costs of the proceeding. _ ~

The city took possession of this land sometime in Janu-
ary 1950 and made some improvements thereon. This
was prior to May 17, 1950, the date the motion, the over-
ruling of which is herein appealed from, was filed.

The record shows there has been no abandonment of
this proceeding by the city and that it has, within a
reasonable time, taken possession of the property and
is proceeding to improve it for the public use for which
it was taken.

Before discussing the particular questions herein raised
by appellants it would be well to state certain general
principles which relate to the subject matter of this
appeal.

“Since statutes prescribing proceedings for the con-
demnation of property and the assessment of compensa-
-tion are in derogation of general right and of common-law
modes of procedure, they must be strictly construed
against the condemnor and in favor of the landowner,
#=* %2 99 C, J, S. Eminent Domain, § 214, p. 1135.

“Proceedings to subject the property of another for
public use under the doctrine of eminent domain must
be conducted in the manner prescribed by the statute
delegating the power.” Spencer v. Village of Wallace,
153 Neb. 536, 45 N. W. 2d 473. See, also, State ex rel.
Nelson v. Butler, 145 Neb. 638, 17 N. W. 2d 683.

«x # * hut they should not be so strictly construed
as to defeat the purpose sought to be accomplished.”
29 C. J. S., Eminent Domain, § 214, p. 1136.
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“When it comes to the stage of compensating the
owner of the property by ascertaining the value of the
property taken, or damaged, this requires the exercise
of judicial functions.” In re Appraisement of Omaha
Gas Plant, 102 Neb. 782, 169 N. W. 725.

“The owner of the property to be condemned is en-
titled to notice of the proceedings and an opportunity
to protect his rights.” 29 C. J. S., Eminent Domain, §
242, p. 1212.

“* * * the proceeding is in its nature judicial, and there-
fore, in determining whether or not the notice provided
is sufficient, the principle governing such proceeding
should govern.” Albin v. Consolidated School District,
106 Neb. 719, 184 N. W. 141.

“@ * * The due process clause does not guarantee to
a citizen of a State any particular form or method of
state procedure. Its requirements are satisfied if he
has reasonable notice, and reasonable opportunity to be
heard and to present his claim or defence, due regard
being had to the nature of the proceedings and the char-
acter of the rights which may be affected by it.” (Mis-
souri ex rel. Hurwitz v. North, 271 U. S. 40, 46 S. Ct.
384.)” May v. City of Kearney, 145 Neb. 475, 17 N. W.
2d 448.

Appellants call our attention to the fact that in No.
32440 we stated that a judgment had been rendered on
the verdict and affirmed such judgment, whereas, the
record in that case does not show such to be the fact.
It is true the transcript in No. 32440 does not show a
judgment was rendered thereon by the court but only
that the verdict was filed by the clerk of the court. How-
ever, both appellants and appellees in No. 32440 con-
sidered such judgment had been rendered. This is shown .
by their respective briefs. Appellants in their notice of
appeal therein stated: “The above named plaintiffs,
Jack Webber and Mamie Webber, * * * hereby appeal to
the Supreme Court of the State of Nebraska, from the
judgment entered in favor of said plaintiffs on the 10th
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day of December, 1947, and from the order entered on
the 5th day of January, 1948, overruling their motion for
a new trial.” It was the duty of the clerk of the court to
have rendered such judgment when the verdict was re-
ceived and filed by him. See section 25-1313, R. R. S.
1943, and Crete Mills v. Stevens, 120 Neb. 794, 235 N. W.
453. Whether or not the clerk failed to do so the record
does not affirmatively show.

Condemnation is a special statutory proceeding. 29
C.J. S, Eminent Domain, § 209, p. 1127; Pierce v. Platte
Valley Public Power & Irrigation Dist., 143 Neb. 898, 11
N. W. 2d 813; Oklahoma City v. Wells, 185 Okl. 369, 91 P.
2d 1077, 123 A. L. R. 662; Todd v. Atchison, T. & S. F.
Ry. Co., 134 Kan. 459, 7 P. 2d 79; State v. Williams, 12
Wash. 2d 1, 120 P. 2d 496; City of Lebanon v. Public Serv-
ice Co., 214 Ind. 295, 14 N. E. 2d 719; Epperson v. Johnson,
190 Okl 1, 119 P. 2d 818. Consequently, section 25-1902,
R. R. S. 1943, is applicable thereto.

But assuming, as appellants state, that no judgment has
been rendered on the verdict and that the appeal in No.
32440 involved only the correctness of the jury verdict
determining the value of the land involved, we think it
will not benefit him in this appeal. It should here be
stated that no pleadings were filed by appellants on
appeal to the district court and consequently the only
question raised by the appeal was the amount of dam-
ages. Pierce v. Platte Valley Public Power & Irriga-
tion Dist., supra. As held in Trester v. Missouri P. Ry.
Co., 33 Neb. 171, 49 N. W. 1110: “On appeal to the dis-
trict court from the appraisement of damages, if other
issues than the question of damages are involved, they
must be presented by proper pleadings.” See Clarke v.
Nemaha Valley Drainage District, 98 Neb. 549, 153 N. W.
584.

As to all questions rising prior to the appeal and ver-
dict, the following rule is applicable: ““* * * jurisdic-
tional defects may be noticed at any stage of the pro-
ceedings, for the reason that if the court proceeds with-
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out jurisdiction, the whole proceedings are null and void.’
(Toledo, A. A. & N. M. R. Co. v. Munson, 57 Mich. 42,
23 N. W. 455.)” Platte Valley Public Power & Irrigation
Dist. v. Feltz, 132 Neb. 227, 271 N. W. 787. See, also,
County of Douglas v. Feenan, 146 Neb. 156, 18 N. W. 2d
740, 159 A. L. R. 569. As to those arising subsequent to
our affirmance and mandate they could be raised di-
rectly in the proceeding.

Two questions are raised by the appellants with refer-
ence to the appraisal of their property: First, that the
ordinance did not set forth the time and place where
the assessors appointed were to meet and make their
appraisal. Second, that insufficient notice was given to
appellants. The second involves two questions: Namely,
that the ordinance did not name the landowners whose
lands were being taken and that service by publication
was not sufficient.

It should be understood that this is not a case where
the statutes granting the power of eminent domain have
failed to provide adequate provisions in its condemna-
tion procedure to secure to the citizen whose property
is being taken a day in court to have its value deter--
mined within the due process clause of both the state
and federal constitutions as the provisions of section 16-
602 and 16-603, R. S. 1943, are adequate for that purpose.
Nor is it an action brought to enjoin the proceedings.
It presents a situation where the issues are: Has the
city, in taking the appellants’ property, sufficiently com-
plied with the statutory provisions and, if not, have ap-
pellants waived such deficiency by appealing from the
award of the assessors to the district court for Scotts
Bluff County pursuant to section 16-645, R. S. 1943, and
therein raised only the issue relating to the question of
damages? '

Appellants contend the ordinance does not provide a
time and place for a meeting of the assessors to fix
the value of the property taken. In this respect the
ordinance provides as follows: “* * * said assessors
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shall meet on the 24th day of July, 1947, at the hour of
10 o’clock A. M., at the office of the City Clerk of said
city and after taking the oath required by law shall
proceed from said point to view the property above ap-
propriated and they shall on the same day, or as soon
thereafter as practical, make, file and return to the
City Clerk in writing a just and fair assessment of the
damages for each piece and lot of property, the whole
or part of which is so appropriated and where there is
more than one party having interest in a piece of prop-
erty or lot the damages shall be by them justly appor-
tioned and stated to each.” This language is almost the
exact language of section 16-602, R. S. 1943, insofar as
that statute is applicable thereto. No doubt the lan-
guage setting forth the time and place for the assessors
to meet and fix the amount of damages each of the
landowners would have by the taking of a part of their
lands could have been more clearly stated but certainly
no one would be misled thereby. It was at the office of
the city clerk at 10:00 a. m., on July 24, 1947. At most
it could be nothing more than an irregularity that was
waived by not raising it when appeal was taken to the
district court.

Appellants owned and resided on lands just outside
of the city but adjacent thereto. Tract No. 6 of the
lands taken by the city is a part of these lands. ,

The ordinance provided for the publication thereof
in one issue of the Scottsbluff Daily Star-Herald. Pub-
lication thereof was made in the issue of that paper
published on June 20, 1947. The ordinance provides
that such publication shall be sufficient notice to all
owners whose lands are being taken who reside out-
side the city but that a copy of such paper shall be
delivered to each of the owners residing in the city,
but if not found, to some person at their residence. The
provisions for service provided in the ordinance are in
accordance with section 16-603, R. S. 1943.

“It is almost universally held, however, that notice
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by publication or posting is sufficient, even with respect
to persons residing within the jurisdiction where the
proceedings are pending.” 11 McQuillin, Municipal Cor-
porations (3d ed.), § 32.124, p. 549.

“Notice, however, must be given the property owner
so that he may appear before the appraisers and protect
his rights. Wilber v. Reed, 84 Neb. 767. The legisla-
ture may authorize a municipality to enact an ordinance
defining a reasonable procedure for the exercise of its
authority. State v. Cosgrave, 85 Neb. 187; Paulsen v.
Portland, 149 U. S. 30, 38.” Chicago, R. I. & P. Ry. Co.
v. Nebraska State Railway Commission, 88 Neb. 239,
129 N. W. 439.

We find the procedure provided by the Legislature
to be reasonable and sufficient. The city having com-
plied therewith, we find the publication of the ordinance
to be sufficient notice to the owners and parties inter-
ested who did not reside in the city.

The ordinance, as approved and passed by the city
and as published in the Scottsbluff Daily Star-Herald,
did not contain the names of the parties whose lands
were being taken.

We have said: “A party invoking the court’s juris-
diction in a case where the court has jurisdiction of the
subject-matter is estopped to object thereto afterward.”
McCall v. Hamilton County Farmers Telephone Assn,,
135 Neb. 70, 280 N. W. 254.

As stated in Trester v. Missouri P. Ry. Co., supra:
“Again, the plaintiff in error by taking an appeal to
the district court from the award of the commissioners,
entered his appearance and waived all objection as to
notice. (O’Dea v. State, 16 Neb., 241; R. Co. v. Patch,
28 Kan., 470; Aiken v. Commissioners, 36 Id., 170; R. Co.
v. Benham, 28 Mich., 459; R. Co. v. Allen, 100 Ind., 409.)”

We find the appellants, by taking an appeal to the
district court from the award of the assessors and raising
only the question of damages, entered their appearance
therein and waived all objections as to notice.
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Appellants contend that the title of the ordinance
did not meet the requirements of section 16-404, R. S.
1943, when it failed to include a statement that the
lands were necessary for the proper construction of any
of the works provided for in section 16-601, R. S. 1943,
since the lands of appellants were outside of the city
limits.

Section 16-404, R. S. 1943, insofar as here applicable,
provides: “Ordinances shall contain no subject which
shall not be clearly expressed in the title, * * *.”

Section 16-601, R. S. 1943, insofar as here applicable,
provides: “The mayor and city council shall have power
to purchase or appropriate private property for the use
of the city for streets, alleys, avenues, * * * sewers,
* * *  When necessary for the proper construction of
any of the works above provided, the right of appropria-
tion shall extend for a distance of ten miles from the
corporate limits of the city.”

The title of the ordinance is as follows: “An Ordinance
of the City of Scottsbluff, Nebraska appropriating cer-
tain property described in said ordinance and which is
within the County of Scotts Bluff, Nebraska, and within
ten (10) miles of the corporate limits of said city to
the use of the City of Scottsbluff, Scotts Bluff County,
Nebraska for sewers, water mains, streets, and boule-
vards, appointing assessors and fixing the time and place
of the meeting of said assessors, and describing their
duties and remuneration and providing for the service
of notice upon the owners of said real estate.”

The ordinance itself, insofar as material, states: “That
it is necessary that the following described property
within the County of Scotts Bluff, Nebraska, and which
said property is within ten miles of the corporate limits
of said city, * * * be appropriated and condemned
for the use of the City of Scottsbluff, Scotts Bluff
County, Nebraska, for sewers, water mains, streets and
boulevards.”

We think what was said in Gembler v. City of Seward,
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136 Neb. 196, 285 N. W. 542, is here applicable: “ ‘It is
intended to prevent the practice of joining in the same
ordinance incongruous subjects, having no relation or
connection with each other, and foreign to the subject
embraced in the title. Matters germane to the general
subject expressed in its title may be united. * * * The
title need not be an index to the act; nor need it state a
catalogue of all the powers intended to be bestowed.
“An abstract of the law is not required in the title;”
nor need the title state the mode in which the subject
is treated, nor the means by which the end sought by
the enactment is to be reached.” McQuillin, Municipal
Ordinances, sec. 141. See, also, 43 C. J. 523.”

We find no merit to this contention as the title fully
expresses the subject of what is contained in the ordi-
nance itself.

After the assessors filed their report dated July 24,
1947, with the city clerk the mayor and council of the
city on August 5, 1947, passed and approved a resolu-
tion finding, with respect to each of the tracts taken,
that the assessment of damage made therefor to be fair,
just, and reasonable and approved all of them, includ-
ing that for tract No. 6 owned by appellants. This reso-
lution directed the city treasurer to pay all the parties
the amounts due them. This he attempted to do but the
appellants refused the tender of the amount found due
each of them and returned the warrants of the city that
had been made out and delivered to each of them. The
resolution also provided that in the event any of the
parties refused to accept the amount allocated to them
that then the amount so refused should be deposited with
the city treasurer subject to their order. This the city
treasurer did, returning the amount refused to the ac-
count set up for this condemnation. This is in accord-
ance with section 16-604, R. S. 1943.

It is appellants’ thought that this statutory right to
reject or approve is also applicable to the verdict of the
jury as well as to the return of the assessors. Such is
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not the language of the statute. The statute refers spe-
cifically to the assessments made by the board of as-
sessors appointed by the city. If the Legislature had
so intended it could very easily have so provided by
proper language. The fact that it took up this subject
and provided that a city could, in the first instance,
either reject or approve the assessment made by the
assessors at the next regular meeting of the council .
after such assessment was returned, clearly indicates
that they did not intend to extend it further. In fact,
we are of the opinion that the city, once having ap-
proved the fixing of damages, is thereafter obligated, if
appeal is taken therefrom, to pay whatever may be
finally determined to be the damages.

After our mandate affirming the amount of damages
fixed by the jury was filed in the office of the clerk of
the district court on December 27, 1948, the city, on
September 20, 1949, directed the amount thereof to be
paid to the clerk of the district court in satisfaction of
the judgment of the appellants. This was done on Sep:
tember 21, 1949. On that date there was paid by the city
to the clerk of the district court for Scotts Bluff County
the sum of $7,153.74. This was the amount of the dam-
ages fixed by the jury together with interest to that date
and costs of the proceedings. It is apparent from the
record that it would have been a futile gesture to have
tendered this payment to the appellants.

Section 16-645, R. S. 1943, provides in part as follows:
“The final judgment of the court shall be certified back
to the city clerk.”

We have said: “That money paid to the clerk of the
court pursuant to an order or judgment of the court is
received by the clerk in his official capacity, is no longer
a disputable proposition in this state. Wheeler v. Barker,
51 Nebr., 846; Dirks v. Juel, 59 Nebr., 353.” Bantley v.
Baker, 61 Neb. 92, 84 N. W. 603.

We are of the opinion that on appeal, after the amount
of damages had been definitely and finally determined,
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the city can pay to the clerk thereof the full amount
owing. It can thereby stop the accruing of interest and
complete the proceedings. There is nothing in the stat-
utes relating thereto that provides otherwise. To hold
otherwise would defeat the very purpose for which courts
are created, that is, to fully and finally decide the rights
of parties and provide a means for the final settlement
thereof. Here there was a single issue, the damages
caused appellants by the taking of their property. When
that was finally fixed it was the right of the city to
pay it. Appellants had indicated they would refuse any
tender thereof and the only way the city could satisfy
the obligation was to pay it to the clerk of the court.
This it did. When so paid into court the funds are there-
after in the custody of the law awaiting the direction of
the parties entitled thereto.

Having come to the conclusion that the trial court was
correct in overruling appellants’ motion, its action in

doing so is affirmed.
AFFIRMED.

JACK WEBBER ET AL., APPELLANTS, V. CITY OF SCOTTSBLUFF,
NEBRASKA, APPELLEE.
50 N. W. 2d 541
Filed December 21, 1951. No. 33037.

Judgments. The rule is well settled that a judgment on the
merits in the trial of a civil action constitutes an effective bar
and estoppel in a subsequent action upon the same claim or
demand, not only as to every matter offered and received to
sustain or defeat the claim or demand, but also as to any other
admissible matter which might have been offered for such
purpose.

APPEAL from the district court for Scotts Bluff County:
CLABOURNE G. PERRY, JUDGE. Affirmed.

Mothersead, Wright & Simmons, for appellants.
Jack E. Lyman, for appellee.
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Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLAuGH, JJ.

WENKE, J.

Jack Webber and Mamie Webber commenced this
action in the district court for Scotts Bluff County
against the city of Scottsbluff. The purpose of the ac-
tion is to quiet and confirm in them, as against the city,
the title to certain land therein described. After trial
the action was dismissed. Plaintiffs filed a motion for
new trial and, from the overruling thereof, appealed.

This action involves the same land as was involved
in the condemnation action brought by the city and
considered by this court in the case of Webber v. City
of Scottsbluff, 150 Neb. 446, 35 N. W. 2d 110. It is a
companion case to No. 33036, the opinion in which is
reported at ante page 48.

Appellee pleaded that it was the owner of the real
estate by reason of and through the condemnation pro-
ceedings which it had initiated. In view of that fact,
as to all questions that were or could have been raised
in the condemnation proceeding, the following principle
is here applicable: “The rule is well settled that a
judgment on the merits in the trial of a civil action con-
stitutes an effective bar and estoppel in a subsequent
action upon the same claim or demand, not only as to
every matter offered and received to sustain or defeat
the claim or demand, but also as to any other admissible
matter which might have been offered for such purpose.”
Lowe v. Prospect Hill Cemetery Assn., 75 Neb. 85, 106
N. W. 429.

All the contentions here made are the same as those
presented in No. 33036. Therein we disposed of the
questions raised contrary to appellants’ contention and
affirmed the district court’s ruling. That opinion is here
controlling. In view thereof we find the order of dis-
missal to be correct and it is affirmed.

AFFIRMED.
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KENNETH E. SAUTTER, APPELLEE, V. WiLL1aM F. Poss,

APPELLANT.
50 N. W. 2d 547

Filed December 21, 1951. No. 33038.

1. New Trial. An order granting a new trial will be scrutinized
here with the same care as one denying a new trial.

There is no burden in the sense of a burden of proof
upon either party. The burden is upon both parties to assist
the court to a correct determination of the question or ques-
tions presented.

3. New Trial: Appeal and Error. Under this rule if the trial court
gave reasons for the granting of a new trial, the duty rests
upon the appellant to present those reasons and in appropriate
manner support his contentions that those reasons are not
sustainable from the record and applicable rules of law. The
appellee has then the duty, if he desires, of meeting those con-
tentions. The appellee has the right to point out and submit
additional reasons to sustain the trial court’s judgment.

4. Negligence. Gross negligence, within the meaning of section
39-740, R. S. 1943, means negligence in a very high degree, or
the absence of even slight care in the performance of a duty.

5. Automobiles: Negligence. The duty of a guest riding in an
automobile is to use care in keeping a lookout commensurate .
with that of an ordinarily prudent person under like circum-
stances. The guest is not required to use the same degree of
care as devolves upon the driver. If the guest perceives danger,
or if at certain times and places should anticipate danger, he
should warn the driver. Ordinarily, the guest need not watch
the road or advise the driver in the management of the car.

When an action under the guest statute is
based on gross negligence, the comparative negligence statute
is applicable.

7. Negligence. Contributory negligence is conduet for which plain-
tiff is responsible, amounting to a breach of the duty which the
law imposes upon persons to protect themselves from injury,
and which, concurring and cooperating with actionable negligence
for which defendant is responsible, contributes to the injury
complained of as a proximate cause.

8. Negligence: Trial. If the defendant pleads that the plaintiff
was guilty of contributory negligence the burden is upon him
to prove the defense and this burden does not shift during the
trial of the case. However, if the evidence adduced by the plain-
tiff tends to prove that issue the defendant is entitled to re-
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ceive the benefit thereof and the court must instruct the jury.
to that effect.

AprPEAL from the district court for Greeley County:
ErnEst G. KROGER, JUDGE. Affirmed.

Lanigan & Ondracek, for appellant.

William J. Gartland, and Davis & Vogeltanz, for ap-
pellee.

Heard before Simmons, C. J., CARTER, . MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLAUGH, JJ.

WENKE, J. :

Kenneth E. Sautter brought this action in the district
court for Greeley County against William F. Poss. The
purpose of the action is to recover damages resulting
from injuries sustained while riding as a guest in the car
of defendant. Verdict was returned for defendant and
judgment entered thereon. Plaintiff filed a motion for
new trial and, from the sustaining thereof, defendant
has appealed.

The court, as a basis for granting the new trial, was
of the opinion that by instruction No. 7, which it had
given on its own motion, it had placed a greater burden
of proof on the plaintiff than the law imposes upon him.

The principles applicable in considering this appeal
are as follows:

“The district court has the power and is required to
consider and determine motions for a new trial by the
exercise of its judicial discretion.

“As used in this connection judicial discretion means
the application of statutes and legal principles to all of
the facts of a case. * * *

“The power of judicial discretion authorizes and re-
quires the court to determine the question as to whether
or not a legal reason exists for the granting of a new
trial. If a legal reason exists and the complaining party
makes his application in writing within the time fixed
by statute, the court has no discretion in the matter and
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the motion must be sustained. If a legal reason does
not exist, the court has no discretion in the matter and
the motion must be denied. * * *

“An order granting a new trial will be scrutinized
here with the same care as one denying a new trial.

“There is no burden in the sense of a burden of proof
upon either party. The burden is upon both parties to
assist the court to a correct determination of the ques-
tion or questions presented.

“Under this rule if the trial court gave reasons for the
granting of a new trial, the duty rests upon the appel-
lant to present those reasons and in appropriate manner
support his contentions that those reasons are not sus-
tainable from the record and applicable rules of law.
The appellee has then the duty, if he desires, of meet-
ing those contentions. The appellee has the right to
point out and submit additional reasons to sustain the
trial court’s judgment.” Greenberg v. Fireman’s Fund
Ins. Co., 150 Neb. 695, 35 N. W. 2d 772.

The accident, which resulted in appellee being in-
jured, happened about midnight on April 21, 1950, at
the intersection of State Highways Nos. 92 and 11 in
Howard County. At the time appellee and Kenneth
Halm were riding as guests in the car of defendant,
the car being a 1949 Ford businessman’s coupé. They
were intending to go to St. Paul, Nebraska. Appellant’s
car, which he was driving, approached the intersection,
referred to as the Midway Corner, from the north on
Highway No. 11. After he entered the intersection ap-
pellant was not able to complete the turn fo the east
onto Highway No. 92 toward St. Paul. As a result the
car hit a bank at the southeast corner of the intersection,
rolled over, and came to rest in an adjacent field.

Appellant questions the sufficiency of the evidence to
present a question of fact for the jury. Since appellee
was riding as a guest in appellant’s car the evidence
adduced must be sufficient to support a finding that
appellant was guilty of gross negligence in connection



Vor. 155] SEPTEMBER TERM, 1951 65

Sautter v. Poss

with his operation thereof. See section 39-740, R. S.
1943.

Gross negligence, within the meaning of section 39-
740, R. S. 1943, means negligence in a very high degree,
or the absence of even slight care in the performance of
a duty. Morris v. Erskine, 124 Neb. 754, 248 N. W. 96;
James v. Krebek, 142 Neb. 757, 7 N. W. 2d 637; Land-
rum v. Roddy, 143 Neb. 934, 12 N. W. 2d 82, 149 A. L. R.
1041.

The following principle is applicable to our consider-
ation of the evidence for the purpose of determining this
question: “A motion for directed verdict or for judg-
ment notwithstanding the verdict must, for the purpose
of decision thereon, be treated as an admission of the
truth of all material and relevant evidence submitted
on behalf of the party against whom the motion is di-
rected. Such party is entitled to have every contro-
verted fact resolved in his favor and to have the bene-
fit of every inference that can reasonably be deduced
from the evidence.” Stark v. Turner, 154 Neb. 268, 47
N. W. 24 569.

As stated in Landrum v. Roddy, supra: “We have
held in many cases that the question of the existence
of gross negligence must be determined from the facts
and circumstances in each case.”

There is evidence in the record to the effect that on
April 21, 1950, the traveled surface of that part of High-
ways Nos. 11 and 92 here involved was of oil-mat con-
struction and in good condition; that the weather was
clear, visibility good, and the highway dry; that Highway
No. 11 ran slightly to the east but mostly south; that
defendant drove onto Highway No. 11 at Elba; that about
five or six miles south of Elba Highway No. 11 inter-
sects with Highway No. 92; that Highway No. 92 runs -
east and west, St. Paul being on Highway No. 92 about
five miles east of the intersection; that about one mile
south of Elba appellant was driving his car south at a
fast speed; that about three miles south of Elba he was
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driving 85 miles an hour; that about half a mile north
of the intersection the car was traveling 95 miles an
hour; that as the car approached the intersection it did
not slow down; that there was a little gravel on the
oil-mat surface in the intersection; that there was a
sign on Highway No. 11 indicating they were approach-
ing a junction; that appellant was familiar with the in-
tersection as he had been on it before; that when he
got to the intersection he slammed on his brakes; that
the tires skidded on the oil-mat; that he was not able -
to make the turn to the east onto Highway No. 92 be-
cause of speed; that the car skidded across the inter-
section and hit a bank at the southeast corner thereof;
and that the car rolled over injuring all those in it,
which included appellee.

We conclude that under these facts, if believed by the
jury, it could properly find appellant was guilty of gross
negligence in the operation of his car. The evidence
therefore presents a question for the jury. For a com-
parable situation see Landrum v. Roddy, supra.

That part of instruction No. 7 given by the court on
its own motion, which is here material, is as follows:
“And in this case if you find from a prepondence (pre-
ponderance) of the (evidence) that the defendant was
grossly negligent in driving his car at an excessive and
dangerous rate of speed at the time and place of the
accident and that the plaintiff made no protest or ob-
jection to the manner of defendant’s driving, then the
plaintiff cannot recover, ever (even) though you should
further find that the accident and injuries to the plain-
tiff were the proximate result of the defendant’s operat-
ing his automobile at an excessive rate of speed. If,
however, you find from a prepondence (preponderance)
of the evidence that the plaintiff did protest at the
speed at which defendant was operating his automobile
and that he requested the defendant to reduce said speed
and that he warned the defendant of the fact that they
were approaching the intersection of Highway 11 and
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92 and that defendant paid no heed to such warnings
and you further find that defendant was grossly negli-
gent in the operation of his automobile and that such
negligence was the proximate cause of the accident,
then the plaintiff would be entitled to a verdict for such
damage as has been shown by the prepondence (pre-
ponderance) of the evidence he has sustained.”

This instruction had the effect of determining, as a
matter of law, that under the situation disclosed by the
evidence appellee was required to protest or object to
the manner of appellant’s driving. It then placed upon
appellee, in order for him to recover, not only the burden
of proving that appellant was grossly negligent in the
operation of his car and that such negligence was the
proximate cause of the accident but also the burden of
proving that he protested the speed at which the car was
being driven; that he requested appellant to reduce the
speed thereof; and that he warned appellant of the fact
that they were approaching the intersection of High-
ways Nos. 11 and 92. Such is neither the legal effect
of the evidence produced nor the proper party upon
whom to place the burden of showing appellee failed to
perform any duty he might have as a guest under the
facts and circumstances here established.

“The duty of a guest riding in an automobile is to
use care in keeping a lookout commensurate with that of
an ordinarily prudent person under like circumstances.
The guest is not required to use the same degree of care
as devolves upon the driver. If the guest perceives
danger, or if at certain times and places should antici-
pate danger, he should warn the driver. Ordinarily,
the guest need not watch the road or advise the driver
in the management of the car.” Costello v. Hild, 152
Neb. 1, 40 N. W. 2d 228. See, also, Fulcher v. Ike, 142
Neb. 418, 6 N. W. 2d 610; Hamblen v. Steckley, 148 Neb.
283, 27 N. W. 2d 178.

The first paragraph of instruction No. 7 properly in-
formed the jury of this duty.
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“When an action under the guest statute is based on
gross negligence, the comparative negligence statute is
applicable.” Landrum v. Roddy, supra.

And, “* * * whether or not the conduct of the appel-
lee is such as to defeat any right to recover, to which
she may be entitled, is one of contributory negligence
* # %2 Landrum v. Roddy, supra. See, also, Fulcher v.
Ike, supra; Hendrix v. Vana, 153 Neb. 531, 45 N. W. 2d
429; 61 C. J. S., Motor Vehicles, § 489, p. 107.

“Contributory negligence is conduct for which plain-
tiff is responsible, amounting to a breach of the duty
which the law imposes upon persons to protect them-
selves from injury, and which, concurring and coop-
erating with actionable negligence for which defendant
is responsible, contributes to the injury complained of
as a proximate cause.” Mundy v. Davis, 154 Neb. 423,
48 N. W. 2d 394.

If the evidence presents a question of fact for the jury
then the following is applicable as appellant pleaded
that appellee was guilty of contributory negligence:
“If the defendant pleads that the plaintiff was guilty
~ of contributory negligence the burden is upon him to
prove that defense and this burden does not shift dur-
ing the trial of the case. However, if the evidence ad-
duced by the plaintiff tends to prove that issue the de-
fendant is entitled to receive the benefit thereof and the
court must instruct the jury to that effect.” Mundy
v. Davis, supra.

Appellee testified that after they had started south
from Elba on Highway No. 11 at a point about a mile
from Elba when appellant was “going pretty fast” he said
to appellant, “Bill, slow up, we’re in no hurry”; that
about three miles south of Elba, when the speedometer
showed he was driving 85 miles an hour, he again told
appellant to slow up as there was no hurry; that Ken-
neth Halm, the other guest, made the same request at that
time; that at a point about a half mile north of the in-
tersection he noticed by the speedometer that the car
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was going 95 miles an hour and at that time again told
appellant to slow up; and that when he saw the junc-
tion sign he shouted, “Slow up Bill, here is the corner.”
Kenneth Halm corroborates this story and said that when
he saw the junction sign he also shouted for appellant
to slow up for the corner. Appellant denied these pro-
tests and warnings were made and testified the only
warning appellee or Halm made was just before the
car entered the intersection when one or both of them
said to put on his brakes. ,

Whether, under the circumstances here, appellee
should have made protests or given warnings; whether
or not protests and warnings were made; and whether
or not if he should have done so and failed such failure
was a proximate cause of the accident, are within the
province of a jury’s functions. We find they present
questions for a jury.

As to questions raised by appellee we find exhibit
No. 10 was properly admitted, its weight being for the
jury.

As to instruction No. 9, since it relates to instruction
No. 8 defining statutory duties of a person operating a
car on a highway, it should not be in language relating
it to “either of the parties to this action.” Since appellee
was a guest, any negligence of the appellant relating to
such operation is not imputable to him.

In view of the foregoing we find the granting of a
new trial was proper and the order of the trial court
to that effect is affirmed.

AFFIRMED.
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JOE SPREITZER, PLAINTIFF IN ERROR, V. STATE OF NEBRASKA,

DEFENDANT IN ERROR.
50 N. W, 2d 516

Filed December 21, 1951. No. 33051.

1. Indictments and Informations. An information which apprises
the defendant, with reasonable certainty, of the accusation
against him so that he may prepare a defense and plead the
judgment as a bar to subsequent prosecution for the same offense,
meets fundamental purposes of information, as well as consti-
tutional requirements.

2. Courts: Appeal and Error. Whenever the facts stated in the
record are consistent with the duty of the court, and nothing
is shown to establish a contrary theory, it will be assumed that
the court acted properly and all things were rightly done.

8. Larceny. In a prosecution for larceny, proof of the value of
the property stolen must be made by at least one witness af-
firmatively shown to possess knowledge of the value concerning
which he is called upon to give evidence.

4. Juries: Appeal and Error. It is not the province of this court
to resolve conflicts in the evidence in law actions, pass on the
credibility of witnesses, determine the plausibility of explana-
tions, or weigh the evidence. Those matters are for the jury.

5. Criminal Law: Appeal and Error. In a criminal case, this court
will not interfere with a verdict of guilty based upon the evi-
dence, unless it is so lacking in probative force that we can say,
as a matter of law, that it is insufficient to support a finding of
guilt beyond a reasonable doubt.

6. Trial. The invalidity of a quotient verdict depends not upon
the method of arriving at the verdict or the result reached but
on a previous agreement by all of the jurors to be bound by
the result of the quotient process. The test to be applied in
determining the validity of a verdict which is attacked as a
quotient verdict is whether the jury agreed beforehand to be
bound by the result reached; the existence of such agreement
is the test in both criminal prosecutions and civil actions.

7. Trial: Juries. No affidavit, deposition, or other sworn state-
ment of a juror will be received to impeach the verdict, to
explain it, to show on what grounds it was rendered, or to show
a mistake in it; or that they misunderstood the charge of the
court; or that they otherwise mistook the law; or the result of
their finding.

An affidavit of a juror as to what items the
jury allowed or disallowed in computing the amount due, or
what the jury believed they had a right to do under the in-
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structions, is incompetent. Such matters are commonly held
to inhere in the verdict.

9. Trial: Criminal Law. It is proper to charge, and error to re-
fuse to charge, that a reasonable doubt may arise either from
the evidence or from a want of evidence, and that the absence
of sufficiently satisfying evidence may be a ground for a
reasonable doubt of defendant’s guilt.

10. Trial. It is elementary that in passing upon the validity of
part of an instruction, it must be considered not only in the
light of all the language used in the particular instruction of
which it is a part, but also all other instructions given by the
trial court. ’ ‘

ERRror to the district court for Sarpy County: THOMAS
E. Dunsar, Jupge. Affirmed.

Grenville P. North and Francis M. Casey, for plaintiff
in error.

Clarence S. Beck, Attorney General, Walter E. Nolte,
and Clarence A. H. Meyer, for defendant in error,

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLAUGH, JJ.

CHAPPELL, J.

A jury found plaintiff in error, hereinafter called de-
fendant, guilty of grand larceny. His motion for new
trial was overruled, and the trial court sentenced him to
be imprisoned in the Nebraska State Penitentiary for
two years. Therefrom he prosecuted error to this court,
assigning substantially: (1) That the information did
not charge an offense under the statute; (2) that the trial
court erred in failing and refusing to give him six per-
emptory challenges; (3) that the verdict was not sus-
tained by the evidence but was contrary thereto and
contrary to law; (4) that the jury was guilty of prejudi-
cial misconduct by the manner in which it arrived at
the value of the property allegedly taken; and (5) that
the trial court erroneously failed to instruct on the
law applicable to the case, and in giving instructions Nos.
1, 4, 5, 6, and 13. We conclude that the assignments
have no merit.
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The statute involved, section 28-506, R. R. S. 1943,
provides: ‘“Whoever steals any money or goods and
chattels of any kind whatever, whether the same be
wholly money, or wholly in other property, or partly in
money and partly in other property, the property of
another, of the value of thirty-five dollars or upwards
* * * shall be imprisoned in the penitentiary not more
than seven years nor less than one year.”

In the light thereof, we have examined the information
and conclude that it did sufficiently charge the offense
of grand larceny. The information, insofar as important
here, charged that on September 8, 1950, contrary to
the form of the statutes in such cases made and provided,
defendant “did unlawfully, wrongfully and feloniously
and with the intent to steal, did take and carry away
from the premises of the Union Pacific Railroad Company
at Higgins Crossing in said County of Sarpy, State of
Nebraska, property of value, to-wit: Fourteen (14) un-
used railroad cross-ties of the value of $35.00 and up-
wards, and being then and there the property of the
said Union Pacific Railroad Company.”

In Hans v. State, 147 Neb. 67, 22 N. W. 2d 385, this
court held: ‘“In charging the commission of an offense
in an information, it is not necessary that the exact
words of the statute be used, provided the words em-
ployed are the equivalent in meaning of those contained
in the statutes.

“The court will give the words used in the information
their ordinary and commonly accepted meaning, and
when viewed in this light, if the words employed mean
the same thing as those found in the language of the
statute denouncing the offense, the information will be
upheld.”

In Pauli v. State, 151 Neb. 385, 37 N. W. 2d 717, it
was held: “An information which apprises the defend-
ant, with reasonable certainty, of the accusation against
him so that he may prepare a defense and plead the judg-
ment as a bar to subsequent prosecution for the same
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offense, meets fundamental purposes of information,
as well as constitutional requirements.”

Only recently this court reaffirmed the rule that: “A
-complaint or information is fatally defective only if its
allegations can be true and still not charge a crime.”
Phillips v. State, 154 Neb. 790, 49 N. W. 2d 698.

The foregoing rules have application here, and affirm
the sufficiency of the information.

For the first time, and that on motion for new trial,
defendant complained that the trial court erroneously
failed and refused to allow defendant six peremptory
challenges. In that respect the record discloses as fol-
lows: “MONDAY, MARCH 19th, 1951, 10:00 A. M.:
(Jury names drawn by the  Clerk, examination for
cause by attorneys for Plaintiff and Defendant.) MON-
DAY, MARCH 19th, 1951, 1:30 P. M.: (Impanelling
of jury continued, and challenges exercised by Plain-
tiff and Defendant.) * * * Jury empaneled and sworn
at 2:24 P. M.”

It does not appear any place in the record that the
court failed or refused to give defendant six peremptory
challenges or that defendant requested the same. Rather,
the record discloses that he exercised two such challenges,
then waived the third, and, without making any request
or taking any exceptions, presumptively waived the
other three. If the defendant did not exercise all of
them, the court was not at fault. It can only be con-
cluded that defendant was satisfied with the jury until
it found him guilty, and then, as an afterthought, raised
the question without anything in the record to sustain it.

As stated in Nash v. State, 110 Neb. 712, 194 N. W.
869: “The record shows that the jury were duly im-
paneled and sworn, and, nothing appearing to the con-
trary, the presumption is that the jury were properly
and lawfully selected. * * * The fact appearing in -
the record that no exceptions were taken to the jury by
the defendants indicates that it was a fair and impartial
jury, such as the Constitution guarantees to a party.
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The defendants were tried by a jury to which they took
no exceptions, and this in itself should constitute a
waiver of further peremptory challenges.”

Also, as held in Hampton v. State, 148 Neb. 574, 28
N. W. 2d 322: “Whenever the facts stated in the record
are consistent with the duty of the court, and nothing
is shown to establish a contrary theory, it will be as-
sumed that the court acted properly and all things were
rightly done.” We conclude that the second assignment
of error has no merit.

We turn then to the third assignment, relating to in-
sufficiency of the evidence. In that connection, the
record discloses that eye witnesses identified defend-
ant as one of several men who, at the time and place
alleged, loaded the 14 new and unused cross ties be-
longing to the Union Pacific Railroad in a truck identified
by description and license number, and hauled them
away without the owner’s permission. In fact, defend-
ant was identified as the driver of the truck. The ties
were soon thereafter located at a feed lot just south of
Omaha, on the Fort Crook road, where they were being
used by the feeder to build a fence and loading chute.
Such feeder, as a witness for the State, admitted that in
accord with a prior arrangement, he bought the ties
from defendant, paying him therefor the sum of $14.
Such witness testified on cross-examination, but over
objection by the State, and without any foundation, that
on September 8, 1950, he considered that $14 was their
fair value. There was competent evidence that defend-
ant admitted to an investigator that, using his own truck,
he hauled the ties to the feeder and sold them to him,
but claimed that he had overtaken a panel truck driver
under a highway overpass and purchased the ties from
such truck driver, without knowing who he was or who
owned the ties.

The ties were new creosoted railroad cross ties, de-
signed for, purchased by, and belonging to the Union
Pacific Railroad Company. They were identified by



Vor. 155] SEPTEMBER TERM, 1951 75

Spreitzer v. State

such railroad’s particular brand or markings on the
ties. They were not sold to the public but only to rail-
roads or for the construction of adjoining railroad side
tracks. The assistant general purchasing agent of the
Union Pacific Railroad, who had served in that ca-
pacity for 23 years, and whose duties, among others,
was to purchase ties for that railroad, testified that in his
opinion the value of the ties when taken was $4 each,
which made a total of $56. Contrary to defendant’s con-
tention, there was ample and sufficient foundation laid
for the admission of such testimony by that witness.
Defendant adduced no evidence in his own behalf.

The jury fixed the value of the property as $35. Such
value was a question of fact for its determination, and
examination of the record discloses that under the evi-
dence it could as well have found that the property was
worth more, up to $56.

In Edmonds v. State, 42 Neb. 684, 60 N. W. 957, this
court held: “In a prosecution for larceny, proof of
the value of the property stolen must be made by at
least one witness affirmatively shown to possess. knowl-
edge of the value concerning which he is called upon to
give evidence. Following Brooks v. State, 28 Neb., 389.”
That rule was complied with in every respect in the case
at bar.

In Clark v. State, 151 Neb. 348, 37 N. W. 2d 601, this
court held: “It is not the province of this court to re-
solve conflicts in the evidence in law actions, pass on
the credibility of witnesses, determine the plausibility
of explanations, or weigh the evidence. Those matters

are for the jury. o

“Where there is substantial evidence sustaining the
jury’s verdict, it will not be set aside.”

In Smith v. State, 153 Neb. 308, 44 N. W. 2d 497, it
was said: “The credibility of the witnesses and the
weight of their testimony was for the jury to determine -
and the decision of the jury cannot be disturbed unless
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it is clearly wrong. Morrow v. State, 146 Neb. 601, 20 N.
W. 2d 602.”

It was recently reafflrmed in Phillips v. State, supra,
that: “In a criminal case, this court will not interfere
with a verdict of guilty based upon the evidence, unless
it is so lacking in probative force that we can say, as a
matter of law, that it is insufficient to support a finding
of guilt beyond a reasonable doubt.”

We conclude that the evidence adduced by the State
was amply sufficient to sustain the verdict.

Defendant contended that the jury was guilty of mis-
conduct because it erroneously arrived at the value of
the property by adding the evidence given by the two
witnesses regarding value, and dividing that sum by two,
thereby arriving at a quotient verdict. Upon motion for
new trial the affidavits of two jurors so indicating were
offered in evidence but refused. We conclude that the
trial court properly refused to admit or consider them.
Contrary to defendant’s contention, there is no showing
in this record which would justify any finding that the
jury returned a quotient verdict upon the question of
value. As stated in 53 Am. Jur., Trial, § 1031, p. 712:
“The invalidity of quotient verdicts depends not upon
the method of arriving at the verdict, or the result
reached, but on the previous agreement to be bound
by the result of the quotient process. The test to be ap-
plied in determining the validity of a verdict which is
attacked as a quotient verdict is whether the jury
agreed beforehand to be bound by the result reached;
the existence of such agreement is the test in both
criminal prosecutions and civil actions.”

The applicable rule here is that: “‘* * * no affidavit,
deposition, or other sworn statement of a juror will be
received to impeach the verdict, to explain it, to show on
what grounds it was rendered, or to show a mistake in
it; or that they misunderstood the charge of the court;
or that they otherwise mistook the law, or the result of
their finding.’” Hamblin v. State, 81 Neb. 148, 115 N.
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W. 850. See, also, Schindler v. Mulhair, 132 Neb. 809,
273 N. W. 217, and Bonacci v. Cerra, 134 Neb. 588, 279 N.
W. 314, wherein it was held: “‘An affidavit of a juror
as to what items the jury allowed or disallowed in com-
puting the amount due, or what the jury believed they
had a right to do under the instructions, is incompetent.
Such matters are commonly held to inhere in the verdict.’
Palmer v. Parmele, 104 Neb. 30, 175 N. W. 649.”

Defendant argued that the trial court erred when it
failed to instruct on the law applicable to the case. In
that connection, defendant argued that the trial court
should have given the jury some measuring stick to
use in determining the value of the property allegedly
stolen. Instruction No. 12, told the jury: “If you find the
defendant guilty beyond a reasonable doubt as charged
in the information, it is your province and duty to as-
certain and determine the value of the property de-
scribed in the information and alleged to have been
stolen, as shown by the evidence beyond a reasonable
doubt to have been taken as charged in the information,
and you will state in your verdict such value of the
property so taken, although it may not literally be the
same value as set forth in the information.” In that re-
spect, the court complied with section 29-2026, R. R. S.
1943, which provides: “When the indictment charges
an offense against the property of another by larceny
* * % the jury, on conviction, shall ascertain and declare
in their verdict the value of the property stolen, * * *.”

The information submitted by instruction No. 1 al-
leged that on September 8, 1950, the property had a
value of $35 and upwards. That was the only date in-
volved in the case. All of the material evidence related
to that date, and its fair value as of that date. The jury
could not have been misled if they determined the value
of the property from the evidence adduced, as they
were required to do, and the mere failure to use the
words “fair and reasonable” in instruction No. 12 could
not have been error prejudicial to defendant.
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Defendant assigned that the trial court erred in giv-
ing instructions Nos. 1, 4, 5, 6, and 13. The complaint
with reference to instructions Nos. 1, 5, and 6 was predi-
cated upon the contention that the information did not
charge a crime, which we have heretofore concluded has
no merit. Therefore, from an examination of the in-
structions and previous discussion it is apparent that
such instructions clearly and correctly stated the law
in every respect.

Instruction No. 4 told the jury in part: “By the words
‘reasonable doubt’ as used in these instructions is meant
an actual, substantial doubt of guilt arising in your minds
from the evidence or want of evidence in the case.”
(Italics supplied.) Defendant argued that the italicized
words were prejudicial to defendant since he did not
adduce any evidence in his own behalf. The conten-
tion has no merit. In Trimble v. State, 118 Neb. 267,
224 N. W. 274, this court said: “ ‘It is proper to charge,
and error to refuse to charge, that a reasonable doubt
may arise either from the evidence or from a want of
the evidence, and that the absence of sufficiently satisfy-
ing evidence may be a ground for a reasonable doubt of
defendant’s guilt’” See, also, McIntosh v. State, 105
Neb. 328, 180 N. W. 573, 12 A. L. R. 798, and Goemann
v. State, 100 Neb. 772, 161 N. W. 421, together with
cases cited therein, approving the very instruction here
involved.

Instruction No. 13 read in part: “In determining the
credibility and weight to be given to the testimony of
witnesses, you should take into consideration their in-
terest, if any, in the result of this case; their conduct
and demeanor while testifying; their opportunities for
seeing and knowing the things about which they testify;
and the probability or improbability of their testimony.”
(Italics supplied.) Defendant complained that the words
“probability or improbability” used therein, permitted
the jury to convict on probable cause, instead of per-
mitting it to determine that which was true and that
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which was not true. No authority was cited to support
such contention. This court has on a number of occa-
sions approved almost identical instructions. They are
correlated in I Corcoran, Nebraska Instructions to Juries
(2d ed.), sections 1432, 1433, and 1434, pages 369 and 370.

As generally understood, the words “probability or im-
probability of their testimony” mean whether their tes-
timony has the appearance of truth or falsehood, that is,
whether it is credible or incredible, believable or un-
believable.

As stated in Mulder v. State, 152 Neb. 795, 42 N. W.
2d 858: “It is elementary that in passing upon the
validity of part of an instruction, it must be considered
not only in the light of all the language used in the
particular instruction of which it is a part, but also all
other instructions given by the trial court.” In the light
thereof, we have examined all of the instructions given
and conclude that they properly and fairly submitted
the issues to the jury.

Other matters are discussed in defendant’s brief, but
they are entirely without merit, and to discuss them
would serve no purpose except to unduly prolong this
opinion.

Finding no error in the record prejudicial to defendant,
we conclude that the judgment should be and hereby is

affirmed.
AFFIRMED.

BaNk oF KEYSTONE, A CORPORATION, APPELLANT, V. IVAN

L. KAYTON, APPELLEE,
50 N. W. 2d 511

Filed December 21, 1951. No. 33061.

1  Automobiles. The Certificate of Title Act was enacted for
the protection of owners of motor vehicles, those holding liens
thereon, and the public.

2. Automobiles: Chattel Mortgages. The Certificate of Title Act
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eliminates the practice of filing and recording chattel mortgages
on motor vehicles in the chattel mortgage records, and substi-
tutes the recording of such upon the certificate of title itself.

3. Automobiles: Liens. One holding a lien upon a motor vehicle
must, insofar as he can reasonably do so, protect himself and
others thereafter dealing in good faith, by complying and re-
quiring compliance with applicable laws concerning certificates
of title to motor vehicles.

Under the act relating to certificates of title
to motor vehicles, no valid lien can be asserted against a motor
vehicle unless it is disclosed by a valid certificate of title
regularly issued by the county clerk of the county in which the
applicant resides.

5. Replevin. The gist of a replevin action is the unlawful de-
tention of the property at the inception of the suit and the
rights of the parties with respect to possession of the property
at that time.

6. The burden is on the plaintiff in replevin to establish
facts necessary for him to recover, and these must be shown
to have existed at.the time the action was commenced.

7. The law requires that a plaintiff in a replevin case

must recover on the strength of his right in or to the property
and not upon any weakness of the interest of the defendant
therein. ~

AprpEAL from the district court for Deuel County:
Jonn H. Kuns, JubGe. Affirmed.

Firmin Q. Feltz and G. B. Hastings, for appellant.
Dallas A. Clouse, for appellee.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ.

MESSMORE, J.

This is an action in replevin brought by the Bank of
Keystone, plaintiff, against Ivan L. Kayton, defendant,
in the district court for Deuel County to obtain posses-
sion of a certain 1948 Dodge club coupé or the value of
the same if not returned, and for damages and costs.
This action is based on a chattel mortgage executed and
delivered to the plaintiff bank by John A. Harney, a
duly licensed automobile dealer.
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The action proceeded to trial before a jury. Upon
motion made by the defendant to dismiss the plaintiff’s
petition, based on the plaintiff’s failure to produce suffi-
cient evidence to make a case for the jury, the jury was
discharged and the defendant’s motion to dismiss was
sustained.-

The trial court, in substance, made the following find- '
ings: (1) That the defendant was a creditor of John
A. Harney, a duly licensed automobile dealer; (2) that
the defendant had been in possession of the 1948 Dodge
club coupé at all times until the same was taken from
him by virtue of the action in replevin; (3) that the
chattel mortgage dated August 30, 1950, executed and
delivered to the plaintiff bank by John A. Harney was
not endorsed as a lien on the certificate of title covering
the vehicle, nor was the same endorsed upon any certif-
icate of title; (4) that under the terms of section 60-
105, R. S. Supp., 1949, and section 60-110, R. S. 1943,
no lien was created against defendant even though title
had passed from the defendant to John A. Harney; and
(5) that defendant was entitled to have the right of
possession of the vehicle in question at the commence-
ment of the suit, the value of the same being $800,
damages sustained by the detention of the automobile
being nominal.

The trial court entered judgment on the findings that
defendant was entitled to the immediate possession of
the Dodge club coupé or the value of the same in the
amount of $800, damages in the sum of one cent, and
costs of the action.

The plaintiff filed a motion for new trial. From the
order overruling the motion, plaintiff appeals.

For convenience we will refer to the plaintiff as the
bank, to the defendant, Ivan L. Kayton, as defendant,
and to the automobile dealer John A. Harney as Harney.

It appears from the record that Harney was a duly
licensed automobile dealer having a Packard agency in
the city of Ogallala. He dealt in both new and used
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automobiles. On July 25, 1950, by written contract,
Harney sold to the defendant, who resides near Chappell,
a new 1950 Packard club sedan, the purchase price being
$2,915, with a down payment of $100 by check which he
cashed. The defendant was given a trade-in allowance
for a 1948 Dodge club coupé which amounted to $1,185,
making the total down payment $1,285. Upon delivery
of the Packard the defendant was to pay $630 in cash
and to give Harney a note for $1,000 with interest at
8 percent due in 90 days. On August 3, 1950, the de-
fendant mailed the certificate of title to the Dodge club
coupé to Harney. On August 30, 1950, Harney’s book-
keeper, making a business transaction for him with the
bank, presented the bank with the following instruments:
An installment note executed and delivered by Harney
to the bank in the amount of $1,005, payable on October
30, 1950; a chattel mortgage which included therein the
1948 Dodge club coupé as security; two certificates of
title; and a power of attorney. One of the certificates of
title covered the Dodge automobile here involved. On
the reverse side of this certificate of title was an assign-
ment of the Dodge club coupé to Harney, bearing date
of August 8, 1950. The reassignment appearing on the
certificate of title was in blank, not acknowledged, but
signed by Harney.

On July 25, 1950, a power of attorney appointing
Harney lawful attorney to assign a certificate of title
covering the Dodge club coupé or to make application
for a certificate of title was signed by the defendant
and delivered to Harney.

The power of attorney and certificate above referred
to were in the possession of the bank until introduced
in evidence in this case, together with the note and mort-
gage above referred to. At the time of trial there was
due on the debt of Harney to the bank $805.

It was represented to the bank at the time the trans-
action was had with Harney that the Dodge club coupé
was in his possession and free of encumbrances. The



Vor. 155]  SEPTEMBER TERM, 1951 83
Bank of Keystone v. Kayton

bank did not verify this fact for the reason that it had
transacted business satisfactorily with Harney for a
period of two years.

Harney died on September 3, 1950. He was insolvent
at the time. On September 6, 1950, the plaintiff filed
its chattel mortgage in Keith County.

The plaintiff first learned of the location of the Dodge
club coupé on September 6, 1950, and that it was in
the possession of the defendant. The defendant went
to the bank looking for his title on or about September
6, 1950, and asked to see the papers with reference to
the transaction had between the parties. He was shown
the note, the chattel mortgage, the certificate of title,
and the power of attorney. He told the bankers that
there was no use denying that his signature appeared
on some of the papers. Later in his testimony he denied
that he had signed the power of attorney or made any
assignment of the title to the vehicle to Harney.

The defendant also testified that Harney was not able
to furnish him the 1950 Packard for which he had con-
tracted, but orally agreed to furnish him a 1951 Packard
of the same model and on the same terms. The defend-
ant was to mail to Harney the certificate of title to the
Dcdge automobile which he did on or about August 3,
1950. There was nothing said about a power of attorney.
When the transaction was had with Harney by the de-
fendant, he drove the Dodge coupé home and retained
the possession of it awaiting delivery of the Packard.
It was taken from him in this replevin action instituted
on October 16, 1950.

The plaintiff’s assignments of error may be sum-
marized as follows: (1) The trial court erred in dis-
missing the plaintiff’s petition at the conclusion of the
evidence; (2) the trial court erred in finding the de-
fendant was a creditor of Harney; and (3) the judgment
entered by the trial court is contrary to the evidence
and the law.

A motion for a directed verdict or dismissal must,
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for the purpose of a decision thereon, be treated as an
admission of the truth of all material and relevant evi-
dence submitted on behalf of the party against whom
the motion is directed, and such party is entitled to
have every controverted fact resolved in his favor, and
to have the benefit of every inference that can reason-
ably be deduced from the facts in evidence. See, Mon-
crief v. Interstate Transit Lines, 129 Neb. 168, 261 N.
W. 163; Robinson v. Central Neb. Public Power & Irri-
gation Dist., 146 Neb. 534, 20 N. W. 2d 509.

We bear in mind the foregoing rule in analyzing this
appeal.

The trial court found, and properly so, under the
factual situation presented that the title to the 1948
Dodge club coupé passed from the defendant to Harney,
the licensed dealer.

This appeal involves the act relating to title and trans-
fer of motor vehicles; and provides for the recording of
liens and encumbrances on motor vehicles on a certifi-
cate of title. This act is found in Chapter 60, article 1,
R. S. 1943, and amendments thereto. Certain sections
of the act were amended by the 1945 and 1949 Legisla-
tures. See Laws 1945, c. 140, p. 442; Laws 1949, c. 93,
p. 249; Laws 1949, c. 179 p. 505

In support of its assignments of error the plamtlff
contends that the provisions of the Certificate of Title
Act do not apply to motor vehicles acquired by licensed
automobile dealers in this state until such time as the
dealer sells such motor vehicle, or vehicles, to a general
purchaser or user.

In making reference to certain sections of the motor
vehicle act we set forth the material parts of such sec-
tions as may be necessary.

Section 60-102, R. S. Supp., 1949, prov1des that the
provisions of thls act shall apply to motor vehicles
required to be registered under the provisions of sec-
tions 60-301 to 60-306, then this section makes excep-
tions which are not applicable here.
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Section 60-302, R. S. Supp., 1949, provides: “Every
owner of a motor vehicle shall, for each motor vehicle
owned, except as otherwise expressly provided, make
application for registration * * *.”

The language ‘“‘otherwise expressly provided” appears
in section 60-320, R. S. Supp., 1949, which provides in
part: “Each * * * licensed dealer in motor vehicles, doing
business in this state, may, in lieu of the registering of
each motor vehicle which he owns of a type otherwise
required to be registered, * * * operate or move the same
upon the streets and highways of this state solely for
purposes of transporting, testing, demonstrating, or use
in the ordinary course * * * of his business as a * * *
dealer, * * * or sell the same without registering each
such vehicle upon the condition that any such vehicle
display thereon, in the manner prescribed in section
60-323, dealer number plates as provided herein.”

The plaintiff makes reference to section 60-104, R. S.
Supp., 1949, which provides in part: “No person, ex-
cept as provided in section 60-103, shall sell or other-
wise dispose of a motor vehicle, * * * without delivering
to the purchaser or transferee thereof a certificate of
title with such assignment thereon as may be necessary
to show title in the purchaser, * * *.”

Reference is made to section 60-106, R. S. 1943. This
section provides for certificate of title, application for,
form, evidence necessary, and the duties of the county
clerks. The part referred to by the plaintiff provides:
“¥ * * Provided, licensed dealers need not apply for
certificates of title for motor vehicles in stock or ac-
quired for stock purposes, but upon transfer of the
same they shall give the transferee a reassignment of
the certificate of title on such motor vehicle, * * *.”

Reference is made to section 60-105, R. S. Supp., 1949,
which provides in part: “No person, except as pro-
vided in section 60-110, acquiring a motor vehicle, * * *
from the owner thereof, whether such owner be a * * *
dealer * * * shall acquire any right, title, claim, or in-
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terest in or to such motor vehicle, * * * until he shall have -
had issued to him a certificate of title to such motor ve-
hicle, * * * or delivered to him a manufacturer’s or im-
porter’s certificate for the same; nor shall any waiver
or estoppel operate in favor of such person against a per-
son having possession of such certificate of title * * *
for a valuable consideration. No court in any case at
law or in equity shall recognize the right, title, claim or
interest of any person in or to any motor vehicle, * * *
sold or disposed of, or mortgaged or encumbered, un-
less evidenced by a certificate of title or manufacturer’s
or importer’s certificate duly issued, in accordance with
the provisions of this act.”

The plaintiff asserts, in view of the foregoing-cited
sections of the act, that there is no provision in the
act requiring a licensed automobile dealer to procure a
new title in his name to or for any motor vehicle ac-
quired by him; that section 60-105, R. S. Supp., 1949,
applies only to individuals such as purchasers of auto-
mobiles from licensed dealers, and not to licensed dealers;
and section 60-110, R. S. 1943, is inapplicable because
of the distinction in the various parts of the Certificate
of Title Act referring to dealers and others as hereto-
fore indicated.

We are in accord with the plaintiff’s reasoning that
from the time a licensed automobile dealer acquires a
used motor vehicle and has the title assigned and de-
livered to him by the seller, he is not required to obtain
a new certificate of title in his name. When he sells
such automobile, then a certificate of title is procured
for the purchaser. However, we are not in accord with
the plaintiff’s reasoning that a licensed automobile dealer
is exempt from the Certificate of Title Act insofar as
mortgages on motor vehicles are concerned. Section
60-105, R. S. Supp., 1949, and section 60-110, R. S. 1943,
of the act apply to dealers as well as to general purchasers
or others that may be concerned under the provisions of

the act.
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We make reference to section 60-110, R. S. 1943, which
provides in part that sections 36-207, 36-208, 36-301, 36-
302, and 36-303 shall never be construed to apply to or
to permit or require the deposit, filing, or other record
whatsoever of a chattel mortgage, conveyance intended
to operate as a mortgage, trust receipt, conditional sales
contract or similar instrument, or any copy of the same
covering a motor vehicle.

In Securities Credit Corp. v. Pindell, 153 Neb. 298, 44
N. W. 2d 501, this court held: “The Certificate of Title
Act eliminates the practice of filing and recording chattel
mortgages on motor vehicles in the chattel mortgage rec-
ords, and substitutes the recording of such upon the
certificate of title itself. * * * Under the act relating
to certificates of title to motor vehicles, no valid lien can
be asserted against a motor vehicle unless it is disclosed
by a valid certificate of title regularly issued by the
county clerk of the county in which the applicant re-
sides.”

The statute relating to certificates of title to motor
vehicles was enacted for the protection of owners of
such vehicles, those holding liens thereon, and the public,
and one holding a lien upon a motor vehicle must, in-
sofar as he can reasonably do so, protect himself and
others thereafter dealing in good faith, by complying
and requiring compliance with applicable laws concern-
ing certificates of title to motor vehicles. See Nichols v.
Bogda Motors, Inc., 118 Ind. App. 156, 77 N. E. 2d 905.

A holder of a mortgage lien on an automobile owes
a duty to see that the mortgagor has complied with the
Certificate of Title Act in order to protect such lien, as
well as innocent purchasers of automobiles. Securities
Credit Corp. v. Pindell, supra.

The plaintiff was in a position so that it could reason-
ably protect its lien by complying with the Certificate of
Title Act. It had possession of the certificate of title a
reasonable length of time to have its lien noted thereon
but instead filed it under the chattel mortgage records.
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The following language from Loyal’s Auto Exchange,
Inc. v. Munch, 153 Neb. 628, 45 N. W. 2d 913, is appro-
priate: “As stated in Crawford Finance Co. v. Derby,
63 Ohio App. 50, 25 N. E. 2d 306: ‘On the other hand,
from the whole scheme of the Certificate of Title Act,
especially the sections quoted above, it is apparent that
the Legislature intended to set up one and only one
method by which liens on or titles to a motor vehicle
could be acquired. * * *”

While in the cited case reference was made to the
sections quoted therein which are sections 60-104 and
60-105, R. S. Supp., 1949, the foregoing language clearly
indicates the method by which a lien on a motor vehicle
under the act should be asserted, as provided for in
section 60-110, R. S. 1943, that is the method prescribed
in the act.

In the case of Alliance Loan & Investment Co. v.
Morgan, 154 Neb. 745, 49 N. W. 2d 593, this court held:
“A chattel mortgage on a motor vehicle is void as to
creditors of the mortgagor unless a notation thereof is
made on the face of the certificate of title to the vehicle
as required by the applicable statute of the state,” which
is section 60-110, R. S. 1943. The court further said that
the plaintiff could recover only upon the strength of
its interest in the property involved and not on any
weakness in the interest of the defendant in the prop-
erty, citing Loyal's Auto Exchange, Inc. v. Munch,
supra. The burden is on the plaintiff in replevin to es-
tablish facts necessary for him to recover, and these must
be shown to have existed at the time the action was com-
menced. The gist of a replevin action is the unlawful
detention of the property at the inception of the suit
and the rights of the parties with respect to possession
of the property at that time.

There was a failure of the plaintiff to produce any
evidence of any lien or any interest in the Dodge club
coupé as against the defendant at the commencement
of this action.
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We deem other assignments of error unnecessary to
discuss.
We conclude the judgment of the trial court should be,
and hereby is, affirmed.
AFFIRMED.

Guy A. HamivtoN, County JUDGE OF FiLLMORE COUNTY,
NEBRASKA, APPELLEE, V. WiLLARD H. FOSTER, COUNTY
CLERK OF FILLMORE CouNTY, NEBRASKA, ET AL.,

APPELLANTS.
50 N. W. 2d b42

Filed December 21, 1951.  No. 33089.

Officers: Constitutional Law. When a statute enacted and in ef-
fect prior to the election of a public officer fixes the compen-
sation of such officer upon the basis of population and an in-
crease or decrease in compensation occurs during the officer’s
term because of a change in population after his election, such
increase or decrease in compensation does not violate our con-
stitutional provision that the compensation of a public officer
shall not be increased or diminished during his term.

ArpEAL from the district court for Fillmore County:
STANLEY BARTOS, JUDGE. Reversed and remanded with
directions.

John C. Géwacke, for appellants.
Guy A. Hamilton, pro se.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLAUGH, JJ.

WENKE, J.

Guy A. Hamilton, as the elected, qualified, and acting
county judge of Fillmore County, brought this action
in the district court for Fillmore County against the
county of Fillmore seeking a declaratory judgment to
determine his rights as to salary during his present term
of office, particularly since January 1, 1951. The trial
court found that when plaintiff took office on January
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6, 1949, Fillmore County was classified under section
23-1101, R. S. 1943, as amended by Laws 1947, c. 62, §
4, p. 199, as class (4) for the purpose of fixing the sal-
aries of its county officers; that section 23-1105, R. S.
1943, as amended by Laws 1947, c. 70, § 4, p. 224, then in
effect, provided a county judge in a class (4) county
should be paid an annual salary of $2,900; that since
January 6, 1949, and during plaintiff’s present term of
office, the population of the county had decreased so as
to make it a class (3) county for the purpose of fixing
the salaries of county officers; that such change in popu-
lation did not, because of the provisions of the Nebraska
Constitution, affect plaintiff’s salary; and that plaintiff
is entitled to be paid a salary of $2,900 during all of his
present term of office. The court, in view thereof,
awarded judgment against the county accordingly. De-
fendant filed a motion for new trial and, from the over-
ruling thereof, has appealed.

The facts are stipulated and not in dispute. Appellee
was elected county judge of Fillmore County for a term
of four years at the general election held on November
2, 1948. He qualified for the office and has been act-
ing in that capacity since his present term began on Jan-
uary 6, 1949,

Prior to November 2, 1948, the board of supervisors
of Fillmore County had, by resolution adopted July 28,
1948, determined the population of the county to be more
than 13,000 or class (4) for the purpose of fixing county
officers’ salaries under section 23-1101, R. S. 1943, as
amended by Laws 1947, c. 62, § 4, p. 199. Under this
classification the holder of the office of county judge was
entitled to receive an annual salary of $2,900 and appel-
lee was paid that salary for the years of 1949 and 1950.
See section 23-1105, R. S. 1943, as amended by Laws
1947, c. 70, § 4, p. 224.

On December 21, 1950, the board of supervisors passed a
resolution for the purpose of fixing the salaries of county
officers wherein it fixed the population of Fillmore
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County at 11,693 or class (3) under section 23-1101, R.
S. 1943, as amended by Laws 1947, c. 62, § 4, p. 199. After
January 1, 1951, pursuant to this resolution, the county
commenced to pay plaintiff $2,100 per annum as pro-
vided for by section 23-1104, R. S. 1943, as amended by
Laws 1947, c. 70, § 3, p. 223, the salary of a county judge
in a class (3) county.

The salary changes effected by the 1949 Legislature
(Laws 1949, c. 40, p. 134) and effective August 27, 1949,
are not here applicable. Appellee’s rights are controlled
by the laws in effect at the time he was elected, qualified,
and took over the duties of his office. These are sections
23-1101, R. S. 1943, as amended by Laws 1947, c. 62, §
4, p. 199, and 23-1104 and 23-1105, R. S. 1943, as amended
by Laws 1947, c. 70, §§ 3 and 4, pp. 223-4. Ramsey v.
County of Gage, 153 Neb. 24, 43 N. W. 2d 593. See,
County of Yuma v. Sturges, 15 Ariz. 538, 140 P. 504; State
ex rel. Moss v. Hamilton, 303 Mo. 302, 260 S. W. 466;
State ex rel. Harvey v. Linville, 318 Mo. 698, 300 S. W.
1066.

Therefore the singular question presented by the ap-
peal is, what was the effect, if any, of the reclassification
of Fillmore County on December 21, 1950, upon the sal-
ary of the county judge during the balance of the term of
office he was then serving?

The Constitution provides for the office of county
judge and fixes his term of office at four years and
provides his “salary shall be fixed by law.” Article V,
section 15, of the Constitution of Nebraska.

The statute in effect at the time appellee was elected
and took office fixed his salary at the sum of $2,900
per annum. Section 23-1105, R. S. 1943, as amended
by Laws 1947, c. 70, § 4, p. 224.

Article III, of the Constitution of Nebraska relating to
legislative power provides by section 19 thereof, as
amended in 1920, that: “The Legislature shall never
grant any extra compensation to any public officer,
agent or servant after the services have been rendered
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nor to any contractor after the contract has been entered
into, nor shall the compensation of any public officer,
including any officer whose compensation is fixed by the
Legislature subsequent to the adoption hereof be in-
creased or diminished during his term of office.” (Italics
ours.) .

We said of this section in Ramsey v. County of Gage,
supra: “It was designed to protect the individual
officer against legislative oppression and, further, to
curb the activities of public officers in lobbying to in-
duce the Legislature to increase salaries. By the amend-
ment the people simply said that the Legislature shall
not increase or diminish the compensation of any public
officer during his term of office, and that this inhibition
should include any, and therefore all, public officers
whose compensation is fixed by the Legislature.” See,
also, State ex rel. Randall v. Hall, 125 Neb. 236, 249 N. W.
756.

It is appellants’ thought that since the classification
statute for the purpose of fixing county officers’ sal-
aries, being section 23-1101, R. S. 1943, as amended by
Laws 1947, c. 62, § 4, p. 199, was in force and effect
when appellee was elected and took office that it does
not come within the inhibitions of Article III, section
19, of the Constitution of Nebraska, as amended in 1920,
and that when the board of supervisors passed the reso-
lution of December 21, 1950, a salary change came into
effect by operation of law and that appellee took his
office subject thereto. This precise question has ap-
parently never been answered by this court. It was
raised in Shambaugh v. Buffalo County, 133 Neb. 46, 274
N. W. 207, and Shambaugh v. Buffalo County, 137 Neb.
434, 289 N. W. 873, but, for reasons therein stated, it
was not necessary to determine it.

An annotation of this subject will be found in 139
A. L. R. 737. Therein, at page 742, referring to a “Stat-
ute enacted before officer’s appointment or election,
automatically increasing or decreasing salary upon
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change in population or assessed valuation during term,”
it states: “In a majority of jurisdictions in which the
question has been considered, it is held that such an in-
crease or decrease brought about solely because of a
change in the population or assessed valuation does
not violate the constitutional inhibition.”

Basically, “In the absence of any constitutional pro-
hibition, or affirmative provision, fixing the term of
office of any officer or his compensation, the legislature
may change such term or compensation, and such change
of term or compensation will apply as well to the officers
then in office as to those to be thereafter elected.”
County of Douglas v. Timme, 32 Neb. 272, 49 N. W. 266.
See, also, County of Yuma v. Sturges, supra.

Of the cases examined, which includes all those cited
by the parties, we find the courts follow the majority
" rule when the constitutional provision involved is like
our own.

In County of Yuma v. Sturges, supra, under a consti-
tutional inhibition upon the Legislature like ours, it
was said:

“It is at once seen that the constitutional restriction
is an abridgment of the law-making power to either in-
crease or diminish that compensation of the officer dur-
ing his term, and which was prescribed for and as an
incident to the office at the beginning of his term; that
during his term of office the public officer enjoys ex-
emption from legislative interference and control over
the amount of his compensation, and at the same time
has a curb put upon his activity in the direction of an in-
crease of compensation, whether such activity be worthy
or pernicious. In fine he may devote his attention to
the performance of his official duties, unembarrassed
by any feeling that his worth is being niggardly re-
warded in money, and the offspring of such a feeling
which usually moves in the direction of increased com-
pensation. At the same time there is the counterpart
which attends him with a security from the wretched
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thought that others may become imbued with the convic-
tion that his stipend is much too large for one of his
capacity, and thus move with the pruning-hook by way
of economy in the public funds, or that desire which
might in time find congenial soil in the breast of a people
desiring to get rid of an officer altogether, and to that
end take away that compensation which he hath. '

“The matter of paramount importance here, then, is
to ascertain what compensation was fixed or prescribed
by law when the term of office of the appellee com-
menced.”

The court then found: “When his term of office be-
gan, his compensation was definitely fixed and pre-
scribed according as the assessed valuation of the county
may be ascertained, if less than $9,000,000 a certain sum,
and if $9,000,000 and over a certain sum; the fluctuation
not being occasioned by any subsequent legislative action,
but by operation of the very law in force and effect and
controlling the compensation of the office at the begin-
ning of appellee’s term of office—by the operation of
that law automatically.”

It held: “Under the classification in force when ap-
pellee went into office, Yuma county was a county of
the first class, with an assessed valuation less than $9,-
000,000; his compensation was therefore fixed at $2,200
per annum. In August, 1913, Yuma county, while still
remaining a county of the first class, nevertheless its
equalized assessed valuation became more than $9,000,-
000, and appellee’s compensation was therefore fixed
at $2,500 per annum. Not by virtue of any subsequent
legislative action, but solely by the automatic operation
of the very law in effect at the beginning of the term,
and which law definitely prescribed and fixed the com-
pensation incident to the office, the amount thereof be-
ing graded according to the determination of an ex-
traneous fact, to wit, the fact of the equalized assessed
valuation. * * * The constitutional inhibition has no
application here, and the judgment of the lower court
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awarding appellee compensation for the month of Sep-
tember, 1913, in the sum of $208.33, being at the rate of
$2,500 per annum, is correct.”

In State ex rel. Mack v. Guckenberger, 139 Ohio St.
273, 39 N. E. 2d 840, 139 A. L. R. 728, under a constitu-
tional provision like ours, the court stated the question
involved as follows: “The question presented by the
respondent’s demurrer is whether a statute, effective be-
fore the commencement of the term of a common pleas
judge, whereby his compensation is automatically in-
creased during the term by reason of the increase of the
population of his county as shown by a federal census
effective after the beginning of the term, is in conflict
with Section 14, Article IV of the Constitution, * * *7”
It then states: “The purpose of the constitutional in-
hibition now under consideration is to make sure that
the judge and the electorate are advised before he is
appointed or elected what his compensation will be, with
the assurance that it cannot be changed by the Legisla-
ture during the term; that the judge is precluded from
using his personal influence or official action to have
the Legislature increase his salary; and that at the
same time he is protected against the Legislature and the
people from decreasing his compensation after his term
begins. These same salutary purposes are fully and
effectually preserved by the terms of the present stat-
ute, albeit the compensation of the judge is made vari-
able, from and after the last federal census becoming
effective during his term.” And holds: “The inhibition,
according to the language of the Constitution thus di-
rected to the Legislature, is that it shall not by legis-
lative act during his term diminish or increase the com-
pensation of any common pleas judge. Such compensa-
tion must be fixed before his term begins; but there is
no inhibition against the Legislature fixing such com-
pensation before the term begins on a basis which may
vary it in amount as time advances, provided that basis,
within the contemplation and understanding of both the
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judge and the people who elect him, is fixed, certain and
unchangeable during his term. Such action upon the
part of the Legislature does not thereby sanction or
attempt to legalize an evil or vice which the Constitu-
tion prohibits.”

Other cases discussing the question and arriving at
the same conclusion are Puterbaugh v. Wadham, 162
Cal. 611, 123 P. 804; State v. Hamilton, supra; State v.
Linville, supra; Board of Commissioners v. Crowe, 214
Ind. 437, 14 N. E. 2d 907, on rehearing 214 Ind. 441, 15
N. E. 2d 1016; State ex rel. Jaumotte v. Zimmerman, 105
Mont. 464, 73 P. 2d 548.

We have held:

“x * * the question in respect of the population of the
state, or of the population of any of its subdivisions, is
purely a question of fact to be determined by the court
the same as other fact questions.” Gordon v. Lowry,
116 Neb. 359, 217 N. W. 610.

“What the number of inhabitants may be is a question
of fact which must be determined by some competent
authority. The duty of settling with county officers,
auditing their accounts, fixing the salaries of their dep-
uties, as well as the general management of the affairs
of the county, rests upon the county board. Before they
can perform the duties devolved upon them by law, it
becomes necessary that some determination should be
made of the number of inhabitants of the county in
order to classify the officers. * * * And where the board
of county commissioners in good faith ascertain and de-
termine the number of inhabitants of a county for the
purpose of classification of the county officers, such de-
termination is not subject to collateral attack, but is
conclusive as to those to whom it applies until set aside
or vacated by such county board or some other forum
of competent jurisdiction in a direct proceeding instituted
for that purpose.” Buffalo County v. Bowker, 111 Neb.
762, 197 N. W. 620.

“The salary of the county attorney for any year de-
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pends upon the number of inhabitants of the county
during that year, and that fact is to be determined, as
are other facts in litigation, by the best competent evi-
dence that can be adduced under the circumstances.”
O’Connell v. Sioux County, 94 Neb. 826, 144 N. W. 779.

“By the provisions of the foregoing statute, the plain-
tiff was entitled to receive an annual salary, the amount
of which depended upon the population of defendant
county during each year that plaintiff served as county
treasurer.” Shambaugh v. Buffalo County, 137 Neb.
434, 289 N. W. 873. See, also, Shambaugh v. Buffalo
County, 133 Neb. 46, 274 N. W. 207.

We are of the opinion that when a statute enacted and
in effect prior to the election of a public officer fixes
the compensation of such officer upon the basis of popu-
lation and an increase or decrease in compensation occurs
during the officer’s term because of a change in popu-
lation- after his election, such increase or decrease in
compensation does not violate our constitutional provi-
sion that the compensation of a public officer shall not
be increased or diminished during his term. It is a
factual and not a legislative change. )

When appellee was elected to, qualified for, and took
over the duties of the office of county judge, section 23-
1101, R.'S. 1943, as amended by Laws 1947, c. 62, § 4, p.
199, provided for the classification of counties by popu-
lation for the purpose of fixing the salaries of county
officers. The law in effect at that time fixing the salaries
of county officers according to their classification was
Chapter 70, Laws 1947, p. 221. Since Fillmore County
was at that time a class (4) county the salary of the
county judge was fixed by section 4 of Chapter 70, Laws
1947, p. 224, at the sum of $2,900 per annum. Appellee
was properly paid this salary for the years of 1949 and
1950. However, on December 21, 1950, the board of
supervisors determined the population to be 11,693. The
validity of this determination is not questioned. This
resulted in Fillmore County becoming a class (3) county
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for the purpose of fixing the salaries of its county of-
ficers. Consequently, under section 3 of Chapter 70,
Laws 1947, p. 223, the salary of the appellee for the re-
mainder of his term, or for the years 1951 and 1952,
became $2,100 per annum.

In view of the foregoing we find the judgment of the
trial court to be in error and it is reversed and the cause
remanded with directions that it enter a judgment in
accordance herewith, that is that appellee for the bal-
ance of his term, or for the years of 1951 and 1952, is
entitled to a salary of $2,100 per annum.

REVERSED AND REMANDED WITH DIRECTIONS.
YEAGER, J., dissenting.

The majority opinion in this case finds support in
decisions from some jurisdictions. In other jurisdictions
an opposite viewpoint has been expressed. It is but
fair to say that in the jurisdictions wherein the question
has been considered the majority hold to the view ex-
pressed in the majority opinion herein.

With that view I cannot agree and in consequence L
respectfully dissent.

Article III, section 19, of the Constitution of Nebraska
to the extent that it is important here is the following:
“The Legislature shall never grant any extra compen-
sation to any public officer, agent or servant after the
services have been rendered nor to any contractor after
the contract has been entered into, nor shall the com-

-pensation of any public officer * * * be increased or
diminished during his term of office.”

In the words employed in this provision, taken either
in or out of context or in relation to any other constitu-
tional provision, I fail to find any confusion or ambiguity.
The language to me is simple, plain, and clear and thus,
under rules so well known that citation of authority
therefor would be superfluous, it is entitled to be ac-
corded its common and ordinary meaning. It says, and
I cannot escape the belief that it means, that the com-
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pensation of no public officer shall be increased or di-
minished during his term of office.

As I interpret, this county judge was entitled to re-
ceive without increase or decrease the salary which was
appropriate under law at the commencement of his term
of office.

STATE OF NEBRASKA EX REL. WESLEY BINTZ, APPELLANT, V.
NEBRASKA STATE BOARD OF EXAMINERS FOR PROFESSIONAL

ENGINEERS AND ARCHITECTS ET AL., APPELLEES.
50 N. W. 2d 784

Filed January 4, 1952. No. 33030.

Mandamus. A court has no power by mandamus to control the
decision of those matters which are left by statute to the discre-
Ltion of the governing body of a governmental agency.

APPEAL from the district court for Lancaster County:
Harry R. ANKENY, JUDGE. Affirmed.

Matthews, Kelley, Fitzgerald, Matthews & Delehant,
for appellant.

Clarence S. Beck, Attorney General, and Walter E.
Nolte, for appellees.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ.

CHAPPELL, J.

This is a mandamus action wherein plaintiffs sought
to require “defendants, and each of them, to execute,
issue, and deliver to your relator, Wesley Bintz, a Cer-
tificate of Registration to practice professional engineer-
ing in the State of Nebraska.” Defendants demurred
generally to the petition for the reason that it did not
state a cause of action upon which the court could issue
‘a writ of mandamus. Their demurrer was overruled and
defendants answered, wherein, among other defensive
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grounds they renewed their contention that plaintiff’s
petition did not state a cause of action. Plaintiff’s reply
was a general denial.

After a lengthy hearing upon the merits, the trial
court rendered its decree, denying the relief prayed and
dismissing plaintiff’s petition. Plaintiff’s motion for new
trial was overruled, and he appealed, assigning, insofar
as important here, that the judgment was contrary to
law. We conclude that the assignment should not be
sustained.

It appears from the record that on January 16, 1945,
plaintiff filed an application for a certificate of registra-
tion. However, after full iriquiry, and in the exercise
of its discretion based upon the facts presented, defend-
ant board of examiners denied plaintiff’s application on
August 2, 1945. Plaintiff did not prosecute error there-
- from, and such denial became final. Whether or not such
denial was an abuse of discretion cannot be determined
in this mandamus action. Plaintiff alleged that subse-
quently, on September 7, 1949, defendants refused to
accept the filing of another application, but in this ac-
tion he does not pray that defendants should be required
to do so. Rather herein plaintiff asked the district court,
and upon appeal asks this court, to require defendants to
issue a certificate of registration, thereby controlling
defendant board’s discretion. In other words, plaintiff
has undertaken in this action to require the courts to
administer the law and exercise a discretion committed
by law to defendant board of examiners. It is well es-
tablished that such a mandamus action cannot be main-
tained.

In support of his action, plaintiff relied upon Downs
v. Nebraska State Board of Examiners, 139 Neb. 23, 296
N. W. 151. An examination of that opinion discloses
that such action was in mandamus to require the Ne-
braska State Board of Examiners for Professional Engi-
neers and Architects to issue plaintiff Downs a certifi-
cate of registration without an examination. In such



Vor. 155] SEPTEMBER TERM, 1951 101

State ex rel. Bintz v. State Board of Examiners

case this court affirmed the issuance of a peremptory
writ in the light of an applicable “Grandfather Clause”
contained in section 71-3309, C. S. Supp., 1939, same be-
ing section 9 of Legislative Bill No. 14, enacted by the
1937 session of the Nebraska State Legislature, which
specifically provided that in such case “* * * the Board
shall issue a certificate of registration, without written
or oral examination, in Engineering or Architecture,
* * *” Tt is apparent that such case is not in point here,
and has no application under applicable statutes. Plain-
tiff here makes no claim that he was entitled to a cer-
tificate under such a “Grandfather Clause” as a matter
of right. Rather, he is prosecuting this mandamus pro-
ceeding to control discretion as distinguished from minis-
terial action.

In State ex rel. Smith v. Nebraska Liquor Control
Commission, 152 Neb. 676, 42 N. W. 2d 297, relied upon
by plaintiff, we allowed a writ of mandamus because the
statute sought to be enforced left “open no area for the
exercise of a discretion. It requires the performance
of a purely ministerial duty.” It was specifically held
therein that: “When a specific duty is made plain by
statute, and the officer is not given any discretion in the
matter, one for whose benefit the duty is to be per-
formed may -compel its performance by mandamus.”
Clearly that case has no application in the case at bar.

In that connection, section 81-839, R. R. S. 1943, pro-
vides in part: “In order to safeguard life, health and
property, any person practicing or offering to practice
the profession of engineering or architecture in this
state shall be required to submit evidence that he is
qualified so to practice, and shall be registered as pro-
vided in section 81-847.”

Section 81-841, R. R. S. 1943, provides that a State
Board of Examiners for Professional Engineers and
Architects should administer the provisions of sections
81-839 to 81-856, R. R. S. 1943. Thereafter, section 81- .
847, R. R. S. 1943, provides in part: ‘“The Board of
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Examiners for Professional Engineers and Architects
shall, upon application therefor on a prescribed form
and upon the payment of a fee of fifteen dollars to be
paid in the manner prescribed below, issue a certificate
of registration (1) to any person who submits evidence
satisfactory to the board that he is fully qualified to
practice professional engineering or architecture; or
(2) to any person who holds a like unrevoked certificate
of registration issued to him by proper authority of the
National Council of State Board of Engineering Ex-
aminers, or of the National Bureau of Engineering Regis-
tration, or of the National Council of Architectural
Registration, or any state or territory of the United
States or any country where the requirements for the
registration of professional engineers or architects are
not lower than the standards specified in this section
and section 81-848; Provided, however, that no person
shall be eligible for registration who is under twenty-
five years of age, or who is not of good character and
repute, or who has not been actively engaged for at
least eight years in the practice of professional engineer-
ing or architecture of character satisfactory to the board.”

Clearly, upon the filing of an application for a cer-
tificate of registration as an engineer or architect,
defendants were required under such statutes to ex-
amine evidence and exercise a discretion based thereon.

In that connection, this court held in State ex rel.
Herman v. City of Grand Island, 145 Neb. 150, 15 N.
W. 2d 341, that: “The discretion of a public officer can-
not be controlled by mandamus, but when a specific duty
is made plain by statute, and the officer is'not given any
discretion in the matter, one for whose benefit the duty
is to be performed may compel its performance by man-
damus.

“Where a specific duty is provided by statute man-
damus may be invoked to enforce it, if denied; and
the party entitled to such relief will not be forced to
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pursue his remedy by a circuitous and dilatory action
at law.” '

In State ex rel. Strange v. School District, 150 Neb. 109,
33 N. W. 2d 358, this court held: “The court has no
power by mandamus to control the decision of those mat-
ters which are left by statute to the discretion of the
governing body of a governmental agency.

“A peremptory writ of mandamus should be issued
only where the legal right to it is clearly shown.” See,
also, State ex rel. Evans v. Brown, 152 Neb. 612, 41 N.
W. 2d 862.

The foregoing rules are controlling here. We con-
clude, therefore, that the trial court should have sus-
tained defendants’ demurrer and not heard the case upon
its merits, because plaintiff’s petition did not state a
cause of action upon which the court could grant the
relief prayed.

Other matters are assigned and argued in the brief,
which, as we view it, require no discussion or decision.

For the reasons heretofore stated, we conclude that
the judgment should be and hereby is affirmed.

AFFIRMED.

EmanvuirL, WISKOCIL ET AL., APPELLANTS, V. WILLIAM

KLIMENT, APPELLEE.
50 N. W. 2d 786

Filed January 4, 1952. No. 33040.

1. Appeal and Error. Actions in equity, on appeal to this court,
are triable de novo, subject, however, to the rule that when
credible evidence on material questions of fact is in irrecon-
cilable conflict, this court will, in determining the weight of the
evidence, consider the fact that the trial court observed the
witnesses and their manner of testifying, and must have
accepted one version of the facts rather than the opposite.

2. Trusts. The foregoing rule is not abrogated by, but must be
construed in the light of, the rule that the burden of proof is
upon one seeking to establish and enforce a constructive trust
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to establish the same by a preponderance of evidence, clear,

satisfactory, and convincing in character.

Where one employed to act as agent for another in
the purchase of real estate becomes the purchaser himself, he
will be considered in equity as holding the property for his
principal as upon a constructive trust, although he purchased
with his own money subject to reimbursement for his proper
expenditures in that behalf.

4, Frauds, Statute of: Trusts. The statute of frauds, sections 36-
103 and 36-104, R. S. 1943, does not apply to a constructive trust
growing out of an undertaking by one person to purchase prop-
erty for another, where in violation of his agreement he has
taken and retained the title in his own name or otherwise for
himself, and refuses to convey after tender of the agreed pur-
. chase price, or the balance thereof remaining unpaid.

ApPEAL from' the district court for Saunders County:
H. EMErsoN KOKJER, JUDGE. Reversed and remanded
. with directions.

Phillip A. Tomek and John G. Tomek, for appellants.
H. A. Bryant, for appellee.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ.

CHAPPELL, J.

Plaintiffs brought this suit in equity to cancel a deed
to 240 acres of described farm land, have title quieted
thereto as against defendant, and for an accounting.
Defendant denied generally plaintiffs’ right of recovery,
and prayed for dismissal of the action. After a hearing
upon the merits, the trial court rendered its decree,
finding generally for defendant, substantially upon the
ground that defendant’s promise to purchase the land for
plaintiffs and convey it to them upon repayment of the
balance of the purchase price was oral, thus within the
statute of frauds, and that in any event the promise had
been withdrawn. Nevertheless, the decree permitted
plaintiffs to have an accounting, and ordered that each
party should pay his own costs. Plaintiffs’ motion for
new trial was overruled, and they appealed, assigning
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that the judgment was not sustained by the evidence but
contrary thereto and contrary to law. We sustain the
assignments. Hereinafter, plaintiffs, when spoken of
separately, will be respectively called Emanuil and
Joseph.

In such cases, the general rule is that: “Actions in
equity, on appeal to this court, are triable de novo in
conformity with section 25-1925, R. R. S. 1943, subject,
however, to the rule that when the evidence on material
questions of fact is in irreconcilable conflict this court
will, in determining the weight of the evidence, con-
sider the fact that the trial court observed the witnesses
and their manner of testifying and must have accepted
one version of the facts rather than the opposite.”
Sopcich v. Tangeman, 153 Neb. 506, 45 N. W. 2d 478.
In that regard, however, the version accepted must be
supported by credible evidence. In other words, this
court is not required by such rule to believe the unbe-
lievable. See, also, Maddox v. Maddox, 151 Neb. 626,
38 N. W. 2d 547, wherein it was held: “The foregoing
rule is not abrogated by, but must be construed in the
light of the rule that the burden of proof is upon one seek-
ing to establish and enforce a constructive trust to estab-
lish the same by a preponderance of evidence, clear,
satisfactory, and convincing in character.”

Bearing that in mind, we have ‘examined the record.
It discloses that plaintiffs are unmarried brothers. They
were both born on the land involved, and lived there all
their lives working and farming the land. Plaintiffs
did not know the date of their birth or the date of the
death of their parents, but it appears that Emanuil was
about 45 and Joseph was over 60 years of age at the
time of trial. They had but little education, and their
physician, who had personally known them for four
or five years, testified that from his professional ex-
aminations, technical mental tests, and observation,
Emanuil, born mentally incapacitated and subject to
influence, had the mental capacity of a child seven or.
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eight years old, and that Joseph had the slightly higher
mental capacity of a child eight or nine years old.
He classified both of them as low morons. An unmarried
brother, who lives with plaintiffs, is physically unable to
work, and “not right in the head,” having lost his mind
in 1942.

On December 9, 1936, plaintiffs jointly owned the land
involved. However, on that date Emanuil, who was the
record title owner, gave the Prudential Insurance Com-
pany, hereinafter called the company, a mortgage on
all the land to secure a 10-year loan of $11,400, with
interest and $500 on the principal, both payable an-
nually. Years of drought, poor crops, and low prices
made it impossible for them to make the payments in
1938. Thereupon the company started foreclosure pro-
ceedings, and on February 18, 1944, it received a sheriff’s
deed to the land. :

Prior thereto plaintiffs negotiated with the company
to repurchase the land. They later made a written
offer to purchase the same for $15,600, and paid the
company $1,000 as part payment thereof. The offer
was approved and accepted by the company in writing
on June 7, 1944.

In the meantime, plaintiffs proceeded to secure the
money with which to pay the company. ' They were
able to raise but $4,100 in cash. To raise the balance
of $11,500 they entered into an oral agreement with a
neighbor, one Dolezal, whereby he was to purchase for
himself one 80 acres of the land, and loan plaintiffs suf-
ficient additional money to complete their purchase of
the other 160 acres. However, Dolezal was to take a
deed to all the land as security for his loan to plaintiffs.
Plaintiffs desired to keep all the land for themselves,
but nevertheless, pursuant thereto, Joseph and Dolezal
went to Omaha and separately made written offers to
the company, duly accepted, whereby Emanuil was to
purchase a described 160 acres of the land, and Dolezal
was to purchase a described 80 acres thereof. The lat-
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ter’s offer, as provided therein, was “made with the
understanding that the sale of” the other described
160 acres “to Emanuil Wiskocil is to be completed in
conjunction with this sale. In event said sale to the
said 160 A. is not consumated (sic) this offer to be
cancelled,” which statement, together with other evi-
dence adduced, verified plaintiffs’ testimony with regard
to such transaction.

Shortly thereafter, defendant, an apparently friendly
near neighbor, who often came to plaintiffs’ farm bor-
rowing tools and visiting with or advising them, went
to see plaintiffs. Having heard about their arrangements
with Dolezal, defendant then and there told them to
cancel the arrangement and not have anything to do
with Dolezal, because he would never permit plaintiffs to
pay the loan and would never reconvey the land to
plaintiffs as promised, but that he, defendant, would
advance the money needed and purchase all of the land
for plaintiffs. Defendant said he would see Dolezal for
them, so plaintiffs went with defendant in his car to
see Dolezal and there informed him that the deal with
him was cancelled, and to meet them in Omaha at the
company’s office at an appointed time and cancel their
contracts. At such appointed time defendant took Jo-
seph with him in his car to Omaha, where they met
Dolezal in the company’s office and such contracts were
cancelled, upon defendant’s promise that he would make
an offer and enter into a contract to purchase all of the
land from the company for plaintiffs, pay the balance
above what plaintiffs could raise, take title as security
therefor, turn the land over to plaintiffs as owners, and
convey it to them when he was paid, with interest at
4 percent.

In pursuance thereof defendant executed a written
offer to purchase the land for $15,600. The offer was
on a regular printed form, but therein, with regard to the
right to possession by defendant, there had been typed
a separate sentence to the effect that it was “subject to
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the rights of the parties now in possession.” The offer
was accepted, whereupon plaintiffs paid $4,100 directly
to the company upon the purchase price, and received a
receipt therefor from the company. Defendant paid
$11,500 and received a warranty deed to all the land on
July 25, 1944. He never then or thereafter offered
plaintiffs any security for the $4,100 paid by plaintiffs,
or offered to pay interest thereon as if it were a loan to
him. :

The promises heretofore recited as made by defend-
ant were reiterated by him in his car on the road back
home. Twice during the trial defendant admitted that
he had made the same, and after this suit was started
he told plaintiffs he would give them 80 acres if they
would drop the case.

There the matter rested for sometime until the spring
of 1946. During all of the period here involved, plain-
tiffs maintained and retained full and complete posses-
sion and dominion over all the land as owners. They
rented part of the land to defendant, and as directed
by defendant, collected and retained pasture rents.
Without direction of or at his request, plaintiffs, at their
own expense, repaired and made permanent and sub-
stantial improvements to the fences, buildings, and land.

During 1945, plaintiffs paid defendant $614.78 in cash
to apply on principal, interest, and taxes. Likewise, in
April 1946, they paid him $300 in cash. Likewise, on
October 16, 1946, they paid him $500 by check, which
check appears in the evidence bearing defendant’s en-
dorsement. That payment defendant admitted receiv-
ing, and the trial court specifically found that all the
aforesaid payments had been made by plaintiffs and
credited such amounts to them in the accounting.

In the spring of 1946, defendant secured permission
from plaintiffs to farm 23 plowed acres of the land which
had been previously planted to sweet clover for two
years, upon the promise that he would credit two-fifths
rent share of crops raised thereon by him upon prin-
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cipal, interest, and taxes paid by him. Under that ar-
rangement defendant thereafter continued to rent from
plaintiffs and farm such land. In 1946 such two-fifths
share received by him amounted to $1,395.34. In 1947
such crop share, plus one-half the hay taken by de-
fendant from 60 acres, as per oral agreement with plain-
tiffs, amounted to $1,194.75. In 1948 such share
amounted to $890, and in 1949 it amounted to $900. The
trial court specifically found that such amounts should
be credited to plaintiffs in the accounting.

On April 8, 1946, defendant, being in ill health and be-
lieving he might die, came to plaintiffs’ home and took
them in his car to Wahoo, where, in order to do the
right thing, as he had agreed, defendant delivered
Emanuil a warranty deed to all the land, which deed
was duly recorded. The consideration recifed therein
was “One Dollar and Love and Affection.” At the time
of its execution, plaintiffs paid defendant in cash the one
dollar consideration recited in the deed, and, at his re-
quest, gave him all the money they had, $300 in cash,
an amount for which the trial court gave them credit
in the accounting. Whether plaintiffs were to get a
loan and pay defendant the balance then due him as
contended by defendant, or could pay him the balance
little by little, as contended by plaintiffs, is of little
importance in light of the fact that he did give them a
deed as he had promised to do.

Thereafter, however, on April 24, 1946, defendant
again came to plaintiffs’ farm, where by promises, force,
and threats, he induced plaintiffs to go with him in
his car to Wahoo, where Emanuil deeded the land back
to defendant, who told them not to tell anybody about the
transaction or worry, because the farm was still theirs,
and they thereafter continued in possession as such
at all times in the same manner heretofore recited. The
consideration recited in that deed was also “One Dollar
and Love and Affection” and there was no other con-
sideration recited or given by defendant.
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Defendant in one breath contended that the $4,100
paid by plaintiffs directly to the company was a loan
to him at 4 percent, although no interest was ever paid
thereon by defendant and no security was ever asked,
offered, or.given therefor, and in the next breath con-
tended that it was by oral agreement with plaintiffs for
rent of the land paid in advance, at five dollars per acre.
However, in the light of his own testimony, buttressed
- by unequivocal facts and circumstances, it appears con-
clusively that it was neither the one nor the other, but
.rather was in fact money “advanced on purchase price of
land” by plaintiffs, as found and credited by the trial
court in its decree of accounting. Likewise, defendant’s
general denial of plaintiffs’ testimony and his equivocal
contention that he purchased the land solely for himself
and not for plaintiffs, and that he had at all times dealt
fairly with them upon that basis, lacks any credence,
and a court of equity will not permit defendant to so
fraudulently enrich himself at plaintiffs’ expense.

Plaintiffs were ultimately able to raise sufficient
money to pay defendant in full, which he refused to
accept. This action was brought and payment thereof
was tendered into court for defendant’s benefit. Both
plaintiffs and defendant offered evidence with regard to
an accounting. The lapse of time and failure of both
parties to keep adequate and complete records, makes
exactness difficult, but plaintiffs admitted that at the
time of trial they were indebted to defendant in the
sum of $8,843.11, for principal, interest, and taxes, and
in the light of the evidence we conclude that such sum
was the correct amount then owing defendant.

In the light of such a situation as that heretofore re-
cited, the law is well established.

In Scott v. Swank, 132 Neb. 720, 273 N. W. 25, this
court held: “‘Although mental weakness may fall short
of entire incompetency to transact business, if it is taken
advantage of to procure a conveyance by inequitable
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means, the conveyance may be set aside.’” Bennett v.
Bennett, 65 Neb. 432, 91 N. W. 409.

“‘A court of equity will scrutinize jealously a trans-
action as to which there is ground for holding that in-
fluence has been acquired over a person of weak mind,
and has been abused.’” See, also, Bennett v. Bennett,
65 Neb. 432, 91 N. W. 409. ‘

On the other hand, it has long been the rule that:
“The statute of frauds can only be invoked to avoid an
oral contract in case one is free from deceit and false
representations.” Griffin v. Bankers Realty Investment
Co., 105 Neb. 419, 181 N. W. 169. See, also, Hecht v.
Marsh, 105 Neb. 502, 181 N. W. 135, 17 A. L. R. 1, and
Dickson v. Stewart, 71 Neb. 424, 98 N. W. 1085, 115 Am.
S. R. 596. In such last-cited case it is said: “And he
also overlooks another very important proposition:. That
a court of equity will never permit a party to shield
_himself behind a statute of frauds in order to perpetrate
a fraud.” See, also, Koefoed v. Thompson 73 Neb. 128,
102 N. W. 268.

In any event the statute of frauds has no application
here. In Jenkins v. Jenkins, 151 Neb. 113, 36 N. W. 2d
637, this court said: “ ‘A constructive trust is a relation-
ship with respect to property subjecting the person by
whom the title to the property is held to an equitable
duty to convey it to another on the ground that his
acquisition or retention of the property is wrongful
and that he would be unjustly enriched if he were per-
mitted to retain the property.’ O’Shea v. O’Shea, 143
Neb. 843, 11 N. W. 2d 540. See, also, Wilcox v. Wilcox,
138 Neb. 510, 293 N. W. 378; Box v. Box, 146 Neb. 826,
21 N. W. 2d 868; Pollard v. McKenney, 69 Neb. 742, 96
N. W. 679, 101 N. W. 9; 1 Restatement, Trusts, p. 5, § le.

“The law is well established that each case is to be
determined from the facts, circumstances, and condi-
tions as presented therein. See, Damkroeger v. James,
95 Neb. 784, 146 N. W. 936; Lennox v. Anderson, 140
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Neb. 748, 1 N. W. 2d 912; Lunkwitz v. Guffey, 150 Neb.
247, 34 N. W. 2d 256.

“Sections 36-103 and 36-104, R. S. 1943, constitute a
part of the statute of frauds. The former section recog-
nizes the creation of an interest in land ‘by operation of
law.’ The latter section provides that section 36-103
shall not be construed in any manner to prevent any
trust from arising by implication or operation of law.
Thus, trusts arising by implication or operation of law
are excepted from the operation of the statute of frauds.
See, O’Shea v. O’Shea, supra; Pollard v. McKenney,
supra.”

In Lamb v. Sandall, 135 Neb. 300, 281 N. W. 37, fol-
lowing Johnson v. Hayward, 74 Neb. 157, 103 N. W.
1058, 5 L. R. A. N. S. 112, this court held: “ ‘Where one
employed to act as the agent for another in the pur-
chase of real estate becomes the purchaser himself, he
will be considered in equity as holding the property in
trust for his principal, although he purchased with his
own money, subject to reimbursement for his proper
expenditures in that behalf.’” See, also, Maddox v.
Maddox, supra.

In Johnson v. Hayward, supra, it was also held: “A
contract whereby one person employs an agent to nego-
tiate for the purchase of real estate is not a contract for
the creation of an estate or interest in land, or trust or
power over or concerning lands, etc., within the meaning
of the statute of frauds.”

In the light of the foregoing evidence and rules we
conclude that plaintiffs have clearly established a con-
structive trust, and that for the reasons heretofore
stated the judgment of the trial court should be and
hereby is reversed and the cause is remanded with di-
rections to render a judgment in conformity with this
opinion, requiring defendant to convey the land to plain-
tiffs by a warranty deed, or, upon his failure or refusal
to do so, the deed of April 24, 1946, shall be cancelled
and title to the land quieted in plaintiffs absolutely
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against all claims of defendant, upon condition that
plaintiffs shall pay $8,843.11, together with interest there-
on at 6 percent from date of judgment on the mandate,
into court for defendant’s benefit, within 60 days from
date of judgment on the mandate. All costs are taxed
to defendant, both in this court and in the district court.
REVERSED AND REMANDED WITH DIRECTIONS.

CENTRAL CONSTRUCTION COMPANY, A CORPORATION,

APPELLEE, V. GUY E. HIGHSMITH ET AL., APPELLANTS.
50 N. W. 2d 817

Filed January 4, 1952. No. 33046.

1. Trial. Where during the trial of a cause both parties treat
an affirmative defense as denied, it will be sb considered in this
court, although the plaintiff filed no reply either before or after
judgment.

2. Estates. It is a general rule that where two unequal estates
vest in the same person at the same time, without an interven-
ing estate, the smaller is thereupon merged in the greater.

3. But merger does not always or necessarily result from
such a coinciding of such estates.
4. Whether the two estates will be held to have coalesced

will depend upon the facts and circumstances in the particular
case, the then intention of the party acquiring the two estates,
and the equities of the parties to be affected.

5. Mechanics’ Liens. Although a mechanic’s lien when filed at-
taches only to an equitable estate, it may be enforced against the
fee after the equitable and legal titles have merged.

6. The object of the mechanics’ lien law being to secure the
claims of those who have contributed to the erection of a build-
‘ng, it should receive the most liberal construction to give full
effect to its provisions.

1. Where a claimant, either by gross carelessness or by

design, puts upon record a statement which he knows, or which
by the exercise of reasonable and proper diligence he might have
known, to be erroneous and unjust, either by including items
not furnished for the particular building or by failure to give
credit for payments made, the law will not aid him in enforcing
his lien. On the other hand, if the errors are trifling and im-
material, or if they are readily explainable as the result of
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mistake, and no element of willfulness appears, regard will be
had for the imperfections of human machinery, and the recovery
of a just debt will not be denied where nothing but fair dealing
was intended.

APPEAL from the district court for Douglas County:
JaMmEes M. PATTON, JUDGE. Reversed and remanded with
directions.

W. A. Ehlers, for appellants.

Fraser, Connolly, Crofoot & Wenstrand, R. G. Fraser,
and Hird Stryker, for appellee.

Heard before Srmmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLauch, JJ.

Simmons, C. J.

This is an action for the foreclosure of a mechanic’s
lien. The matter was tried upon an amended petition
and answer of the defendants Ehlers. From a decree
generally favorable to the plaintiff, the defendants
Ehlers and Mitchell appeal. We reverse the judgment of
the trial court and remand the cause with directions.

The plaintiff is a construction company engaged in
the remodeling of houses. The defendants Margaret
C. Ehlers and William A. Ehlers are husband and wife.
As will be set out later, certain deeds and instruments
were made and delivered wherein Mrs. Ehlers was
grantee and assignee. The record shows that Mr. Ehlers
handled this entire transaction relating to him and his
wife. For convenience these defendants will be referred
to as the Ehlers, Mr. Ehlers, or Mrs. Ehlers as the fact
appears. It further appears that defendants Mitchell
are in possession of the property under a contract with
the Ehlers. Where necessary the defendants Mitchell
will be referred to herein as the Mitchells.

We are first confronted with a question as to issues.
Toward the close of the trial a question arose as to wheth-
er or not the Mitchells were parties to the action and,
if so, in default. Mr. Ehlers contended that he had an-
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swered for the Mitchells. The trial court said: “* * *
if the pleadings are not in proper form and their names
arenot in the heading, he may have leave to ammend (sic)
his pleadings to conform to the proof.”” That occurred
on November 2, 1950. On November 22, 1950, after the
evidence had been all taken and the cause submitted
to the court, Mr. Ehlers, as attorney for himself, Mrs.
Ehlers, and the Mitchells filed an amended answer in
which he made the Mitchells answering defendants.
In this amended pleading he changed in several re-
spects his answer as to the defenses of the Ehlers and
also alleged that the plaintiff had sold and assigned its -
interest in the claim prior to the perfecting of the al-
leged mechanic’s lien and that it had no lien. Plaintiff
does not appear to have challenged this pleading. The
transcript does not show the filing of a reply.

Appellants now contend that there being no reply
denying or explaining affirmative allegations of de-
fense, such allegations are admitted as true.

We discuss this contention no further than to point out
that the rule is: “Where during the trial of a cause both
parties treat an affirmative defense as denied, it will be so
considered in this court, although the plaintiff filed no
reply either before or after judgment.” Crilly v. Ruyle,
87 Neb. 367, 127 N. W. 251. See, also, Hunter v. Weiner,
103 Neb. 538, 172 N. W. 521; In re Estate of Nilson, 126
Neb. 541, 253 N. W. 675.

The next contention is that plaintiff’s petition does not
state a cause of action against these appellants or any
of them and that the trial court should have so found.
It does not appear that the sufficiency of the petition
was tested by demurrer or otherwise. The propositions
advanced in support of this position are also advanced
as to the sufficiency of the evidence to sustain a decree
for the plaintiff. They will be determined in that con-
nection.

The real property involved in this action is a lot with
a house thereon in the city of Omaha. It is agreed that
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as of August 1, 1946, the legal title to this property was
in Wholesalers Adjustment Company, a corporation. On
that date it entered into a contract to sell this property
to one Guy E. Highsmith for $1,300, of which $500 was
paid down and the balance of $800 with interest was to
be paid in monthly installments of $15, beginning on
September 1, 1946. Highsmith went into possession. On
October 1, 1946, he paid $30; on November 1, 1946, he
paid $15; on December 7, 1946, he paid $15; on March
8, 1947, he paid $20; and on April 15, 1947, he paid $30.
On October 3, 1946, Highsmith executed a mortgage on
this property to secure a promissory note for $280, pay-
able in monthly installments of $20. The mortgagees
were John L. and Juanita L. Bilby. This mortgage was
recorded October 4, 1946. It does not appear what, if
any, payments were made by Highsmith on the debt.

There is evidence that the Wholesalers Adjustment
Company dissolved on or about January 18, 1947, and
that one Howard became the holder of this property.
The evidence is quite inconclusive on the matter. In
the evidence plaintiff and defendants both treat the
adjustment company as a going concern after that date.
In June 1947, the insurance was paid and charged to
the Highsmith account. On September 24, 1947, Howard
paid the taxes. The trial court found that the adjust-
ment company was a dissolved corporation. No assign-
ments of error are made here as to that matter.

It also appears that in February 1947, the representa-
tive of Howard, using the name of Wholesalers Adjust-
ment Company, began to ask, then to urge, then to de-
mand, that the delinquent payments, the insurance, and
the taxes be paid. As late as September 9, 1947, High-
smith was notified by letter that if settlement in full
of the contract was not made within five days from the
date of receipt of the letter the matter would be placed
with an attorney to start action.

Mr. Ehlers testified that in November or December
1946, he was approached by a representative of the ad-
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justment company with a proposition to buy this con-
tract for Mrs. Ehlers and that “* * * I suggested that I
would foreclose the contract for him if he so desired.”
All the evidence is that Highsmith was not then in default
on the contract. He further testified that in December
he agreed that “my wife would buy the contract.” Mr.
Ehlers offered in evidence a resolution of the board of
directors of the adjustment company showing that on
January 18, 1947, the officers had authorized convey-
ance of the property to Mrs. Ehlers, “Assignee of Guy E.
Highsmith,” for the consideration of $1,300. He fur-
ther testified that on January 18, 1947, an assignment
of the Highsmith contract was made to Mrs. Ehlers.
This appears in the bill of exceptions as having been
acknowledged before Mr. Ehlers as a notary public. It
was recorded as of October 11, 1947. He also testified
that on January 18, 1947, the Wholesalers Adjustment
Company executed a warranty deed conveying this prop-
. erty to Mrs. Ehlers. Itis acknowledged and recorded, as
was the contract. It further appears by Mr. Ehlers’
testimony that the deed was held by the representative
of the adjustment company until early October 1947,
when Mr. Ehlers paid Howard $769.70, the balance then
due on the contract, including insurance and taxes, re-
ceived the assignment and deed, among other things,
and had them recorded. Prior to October 1947, the
Ehlers had no interest in the property. -

On October 11, 1947, Highsmith executed a quitclaim
deed conveying this property to Mrs. Ehlers, the deed
reciting that it was given to convey all right, title, and
interest which the grantor had by virtue of the land
contract. This deed was also recorded October 11, 1947.
Mr. Ehlers testified that the consideration for this con-
veyance was $100, and that he secured this deed in order
to avoid the necessity of a foreclosure proceeding.

On October 14, 1947, the Bilbys executed a release of
the Highsmith mortgage. The release was recorded
January 28, 1948. Mr. Ehlers testified that he paid for
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the mortgage release, although the amount paid is not
shown. '

On January 16, 1947, Highsmith entered into a con-
tract with plaintiff for the construction of a porch to
the house for the recited consideration of $1,180, pay-
able in monthly installments of $37.29. The contract
provided that “FHA charge per year is to be added to
above cost of labor and materials and is included in the
monthly payments.” Also on January 16, 1947, High-
smith made application to Universal C.I.T. Credit Cor-
poration for a loan, the proceeds to be used for the
above improvement.

Plaintiff entered upon the work covered by the con-
tract. On March 28, 1947, Highsmith executed an “FHA
Title T Borrower’s Completion Certificate,” and plain-
tiff an “FHA Title I Dealer’s Completion Certificate.”
These certificates were on printer’s forms directed to
the Universal C.I.T. Credit Corporation. The mechanic’s
lien here involved was executed on April 25, 1947, and
recorded May 29, 1947. Attached to the lien form was
a copy of the contract with Highsmith. It recited that
it was for work done and labor performed under a writ-
ten contract for Highsmith, Wholesalers Adjustment
Company, and the Bilbys; that when the contract was
made the adjustment company was the owner, High-
smith was purchaser under contract, and the Bilbys
claimed an interest by reason of a mortgage; that the
first item was furnished January 16, 1947, and the date
of the last item was April 18, 1947; that there was due
the amount of $1,180; and that the plaintiff claimed a
lien for that amount.

A witness testified that the actual work under the
construction contract began on January 23, 1947. He
testified from memory that the completion date was
February 1 to 5, or February 10, and later checked his
office records and said the completion date was March

28, 1947.
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The evidence upon which the contention of a sale of the
claim is based will be set out later herein.

The trial court found generally for the plaintiff, and
held that plaintiff had a valid lien for the amount
claimed against the interest of Highsmith in the property,
and that it was entitled to a foreclosure of its lien. The
court further found that the sum of the interest of de-
fendants Ehlers in the property was $1,049.70. The
court decreed that there was due defendants Ehlers the
sum of $1,049.70; that there was due the plaintiff the
sum of $1,180, together with interest at 6 percent from
January 16, 1947; that in default of the payment of said
sums with costs within 20 days, the property be sold as
upon execution; and that the proceeds be applied: First,
to the payment of defendants Ehlers’ interest in the
amount of $1,049.70; second, to the payment of costs;
and, third, to the payment of the sum of $1,180, together
with interest, to plaintiff, and the balance to be dis-
tributed to defendants as their interests appear.

The defendants here present a series of alleged errors
in the findings and decree.

Defendants contend that Highsmith had no title which
could become subject to any lien in favor of the plain-
tiff. This is based on a provision in the Highsmith con-
tract which gave the adjustment company at its option
the right to cancel the contract for failure to make
monthly payments and the contention that the contract
was in fact forfeited on January 1, 1947. There is and
could be no contention here that the adjustment company
or Howard ever forfeited or undertook to declare a can-
cellation of the contract. On the contrary, the evidence
shows conclusively that they at all times treated the
contract as in force, undertook to secure its performance,
and accepted payments thereon. Not only that, but Mrs.
Ehlers as assignee of Highsmith performed the contract,
paid Howard the amount due under the contract, and
secured performance of it. The assignment of error as to
that question is devoid of merit. '
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The next assignment relates to the contention of the
defendants that the trial court erred in holding that the
defendants Ehlers were lienholders of the property and
the companion contention of the Ehlers that in fact they
were titleholders. With this contention we agree.

In Peterborough Savings Bank v. Pierce, 54 Neb. 712,
75 N. W. 20, we held:

“It is a general rule that where two unequal estates
vest in the same person at the same time, without an
intervening estate, the smaller is thereupon merged in
the greater.

“But merger does not always or necessarily result
from such a coinciding of such estates.

“Whether the two estates will be held to have coalesced
will depend upon the facts and circumstances in the
particular case, the then intention of the party acquiring
the two estates, and the equities of the parties to be
affected.”

In various ways we have restated these rules down
to and including Watson v. Dalton, 146 Neb. 86, 20 N.
W. 24 610.

In their answer defendants claimed title both by rea-
son of the assignment of the Highsmith contract and the
adjustment company deed, and also by the Highsmith
deed. They prayed that the mechanic’s lien be found
null and void.

Mr. Ehlers testified that he agreed that Mrs. Ehlers
would purchase the contract. The board resolution
which he offered recited that Mrs. Ehlers was the as-
signee of Highsmith. Mr. Ehlers testified that he paid
the amount due under the contract and obtained the
adjustment company deed. By deed from Highsmith,
Mrs. Ehlers secured whatever interest he had in this
property and performed the Highsmith contract. A
clear intention to merge the titles is shown. The equities
all require that it be held that a merger of the adjustment
company’s legal title and Highsmith’s equitable title oc-
curred when Mrs. Ehlers acquired both estates. It fol-
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lows that the trial court erred in decreeing the payment
to the Ehlers of the $1,049.70 out of the proceeds. of the
sale. '

Although a mechanic’s lien when filed attaches only
to an equitable estate, it may be enforced against the
fee after the equitable and legal titles have merged.
Harte v. Shukert, 94 Neb. 210, 142 N. W. 517. It further
follows that the mechanic’s lien, if valid, is a lien on the
fee title shown to be held by Mrs. Ehlers.

This brings us to appellants’ contention that under
section 52-101, R. S. Supp., 1949, there is no lien except
by virtue of a contract with the owner and that, they
being the owners of the legal title and there being no
contract with appellants, there is no liability on their
part for the Highsmith debt. The lien claimed here is
one based on a contract with Highsmith, the owner of an
equitable interest in the property, which attached by
merger, if valid, to the fee. The plaintiff here seeks
to enforce a lien against the property. The plaintiff
does not seek to make defendants liable for the debt.
There is no merit in the contention.

This brings us to appellants’ contention that the
claimed lien is not valid. This is based on four conten-
tions: (1) The statement of the names of the persons
for whom the work was done was false in that it included
not only Highsmith but also the adjustment company
and the Bilbys with whom plaintiff had no contract;
(2) the statement that the first item was furnished
January 16, 1947, when the evidence shows that it was
furnished January 23, 1947; (3) the statement that the
date of the last item was that of April 18, 1947, when
the initial evidence was some date early in February
and finally March 28, 1947; and (4) the statement that
there was due at the date of the claimed lien $1,180,
when appellants claim the evidence shows that plaintiff
had sold its claim, had received its money from the
credit corporation, and had nothing due it on April 25,
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1947, the date the lien was executed, or on May 29, 1947,
the date the lien was recorded.

The rule is that “The object of the mechanics’ lien
law being to secure the claim of those who have con-
tributed to the erection of a building, it should receive
the most liberal construction to give full effect to its
provisions.” Way v. Cameron, 94 Neb. 708, 144 N. W.
172. See, also, Johnson v. Olson, 132 Neb. 778, 273 N.
W. 201.

It is also the rule that “* * * where a claimant, either
by gross carelessness or by design, puts upon record a
statement which he knows, or which by the exercise
of reasonable and proper diligence he might have known,
to be erroneous and unjust, either by including items
not furnished for the particular building or by failure
to give credit for payments made, the law will not aid
him in enforcing his lien. On the other hand, if the errors
are trifling and immaterial, or if they are readily ex-
plainable as the result of mistake, and no element of
wilfulness appears, regard will be had for the imper-
fections of human machinery, and the recovery of a just
debt will not be denied where nothing but fair dealing
was intended.” Consolidated Stone Co. v. Union P. R.
R. Co.,, 96 Neb. 521, 148 N. W. 318. See, also, Rivett
Lumber & Coal Co. v. Linder, 113 Neb. 567, 204 N. W.
71.

We consider the first three of these four contentions
together. We conclude that they are trifling and im-
material errors within the above rule and do not in any-
wise affect the validity of the lien.

This brings us to the fourth contention above stated.
We direct attention to the provisions above recited from
the Highsmith contract with plaintiff with reference to
the FHA charges, to the credit application of Highsmith
to the credit corporation, and to the completion certifi-
cate of Highsmith and the dealer’s completion certificate
on printed forms directed to the credit corporation. We
direct attention also to the fact that there is no contention
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here as to the amount originally due plaintiff from
Highsmith under the contract, and no contention that
Highsmith paid any part of it.

On direct examination, a witness for plaintiff was
asked as to payments, if any, made on the Highsmith
contract with plaintiff. He replied that “This contract
was sold with” the investment trust and they “know
more about it than I do.” Later, in answer to a ques-
tion as to the completion of the work, he testified that
they received a completion certificate; that the comple-
tion certificate was necessary “to obtain money” from
the investment trust and “we turn in our note and com-
pletion certificate and they pay us,” and again “that the
completion certificate cannot be sent in for a purchase
until the work is completed”; and that ‘“time has to
elapse for approval by the finance company.” On cross-
examination, this witness testified that plaintiff “assigned
this claim” and “got our money from the Commercial
Credit” on March 28, 1947, and that plaintiff did not
own ‘“this property” on April 1, 1947. Later on redi-
rect examination, this witness referred to a promissory
note signed by Highsmith. It was marked as an ex-
hibit and offered in evidence, but not received on Mr.
Ehlers’ objection that there was no connection shown
between it and the mechanic’s lien. The witness then
testified that the note was “discounted.” It was again
offered in evidence and a ruling reserved. Later on
cross-examination of another witness, the defendants
developed that the note was for $1,356.75. Thereafter
the offer of the note was withdrawn.

There also is evidence of plaintiff that the mechanic’s
lien was “assigned” to the credit corporation, and that
it was “ultimately and eventually abandoned and as-
signed back.” An instrument purporting to be the
“assignment back” was offered in evidence. Ruling was
reserved on the offer and, as nearly as we can determine,
the instrument never was received in evidence. There
is evidence that it was dated October 31, 1947. Accord-
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ingly, the terms and provisions of the note and “assign-
ment back” are not before us as evidence for considera-
tion here.

It is apparent that this evidence got into the record
as the initial result of the effort of the plaintiff to es-
tablish the date of the completion of the work and the
absence of payments under the contract. Loose language
was used. With the exceptions stated, the written evi-
dence that would show the facts was not produced.

It is as a result of this situation that the defendants
Ehlers now undertake to defeat the lien on the con-
tention that the plaintiff had sold its claim before the
execution and recording of the mechanic’s lien. We find
no indication in the court’s decree or in the motion for
a new trial that this particular issue was urged to the
trial court. The court did make a finding generally for
the plaintiff and specifically found that the affidavit
and the account filed as a mechanic’s lien were correct

- and true.

This evidence indicates that the general plan was
that Highsmith was to pay this debt through a loan from
the credit corporation; that as a part of that plan a
note was given; that plaintiff discounted or pledged the
note to the credit corporation as a part of the financing
of the transaction and received its money thereon; that
the plan was not consummated; that plaintiff had not
transferred its interest in the claim so as to lose its in-
choate lien right but rather retained and exercised that
right; and that as a part of that it assigned the perfected
lien to the credit corporation and later secured a re-
assignment of the lien. The evidence offered does not
relate to the status of the claim on either the date of
the execution or the recording of the mechanic’s lien. The
best evidence was in part not offered and when offered
it was not received, but that which sustains these con-
clusions rises as high as that upon which the Ehlers
rely. It would be a patent injustice to defeat the en-
forcement of this lien on this evidence and under the
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circumstances appearing here. We agree with the con-
clusion of the trial court as to the validity of the lien.
The judgment of the trial court is reversed and the
cause remanded with directions to enter a decree finding
that there is due the plaintiff on the lien the sum of
$1,180, with interest, and, if not paid, the property be
sold as provided by law and the proceeds be applied:
First, to the payment of costs; second, to the amount
found due the plaintiff; and the balance, if any, to the
defendants as their interests appear. All costs in both
district court and this court are to be taxed to defend-
ants Ehlers.
REVERSED AND REMANDED WITH DIRECTIONS.

MARK W. STANLEY, APPELLEE, V. FRANCES STANLEY,

APPELLANT.
50 N. W. 2d 558

Filed January 4, 1952. No. 33047.

Divorce. In a divorce action wherein a divorce has been granted
and the custody of children has been fixed, if the circumstances
of the parties shall change, or it shall be to the best interests
of the children, the court may afterwards from time to time
on its own motion or on the petition of either parent revise or
alter, to any extent, the decree as it concerns the care, custody,
and maintenance of the children or any of them.

AppEAL from the district court for Lincoln Cbunty:
Joun H. Kuns, Jupce. Affirmed.

Baskins & Baskins, for appellant.
Crosby & Crosby, for appellee.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLavucH, JJ.

YEAGER, J. :
An action was instituted in the district court for Lin-
coln County, Nebraska, on April 28, 1949, by Mark W.
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Stanley, plaintiff, against Frances Stanley, defendant,
for divorce. On July 15, 1949, a decree was entered
granting the plaintiff a divorce and the custody of a
minor child of the parties. The child was born February
6, 1948. Its name is Mark Allen Stanley. On November
8, 1950, the defendant filed a petition in the action
wherein she prayed for an order modifying the decree
by granting to her the custody and control of the minor
child. She also prayed for an order for support and
maintenance of the child. By appropriate pleadings
issue was joined and a trial was had. By decree all re-
lief prayed for was denied. The original decree was
however modified so as to grant to the defendant the
right of reasonable visitation. A motion for new trial
was filed which was duly overruled. From the decree
and the order overruling the motion for new trial the
defendant has appealed.

Numerous assignments of error appear as grounds for
reversal but the sole proposition requiring consideration
is that of whether or not under the facts as disclosed by
the record and appropriate principles of law the court
erred in allowing the custody and control of the minor
child of the parties to remain with the plaintiff.

The propriety of the original award of custody to
the plaintiff is not brought into question. The basis
upon which the request for change is made is that there
have been changed conditions which make desirable the
transfer of custody to the defendant. The request is
brought under section 42-312, R. S. 1943, which is as
follows: “If the circumstances of the parties shall
change, or it shall be to the best interests of the chil-
dren, the court may afterwards from time to time on
its own motion or on the petition of either parent re-
vise or alter, to any extent, the decree so far as it con-
cerns the care, custody and maintenance of the children
or any of them.” See Blue v. Blue, 152 Neb. 82, 40

N. W. 2d 268.
There is no substantial contention that the plaintiff
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has not, from the time that he received the custody of
this child, within his ability and capacity provided the
best possible care. His devotion to the child and its wel-
fare has been complete and to say the least highly com-
mendable. Since then he has remarried and in addi-
tion to his own devotion he now has a wife who has and
manifests a high devotion to the child’s welfare.

It is true that plaintiff and his wife are not people
of large means or income but plaintiff does have a net
annual income of from $4,000 to $5,000 from an estab-
lished business which he owns and operates. These
people live in modest quarters but there is nothing
in the record from which a reasonable inference could
be drawn that anything does or could flow therefrom
detrimental to them or to the child. They expect, ac-
cording to the record, as time and circumstances will
permit to improve their condition in this respect and to
provide opportunity for outdoor play and recreation for
the child. The prospect for the future welfare of this
child with them is altogether attractive and in keeping
with the standards and traditions of people of like cir-
cumstances. The child is in good health, is well cared
for, and is apparently happy in the hands of its father
and his present wife against whom according to the en-
tire record there is no reproach.

Insofar as the plaintiff is concerned there is no
changed circumstance which would justify the removal
of this child from his custody. If there are changed
circumstances or if anything has occurred which in the
best interests of the child would justify a change it must
be found with relation to the defendant.

In this connection from the record little is to be as-
certained as to defendant’s conduct following the decree
of divorce. Near the time the decree of divorce was
entered the defendant spirited the child from the jur-
isdiction of the court. Plaintiff caused its return. Just
how is not made clear. Since defendant’s departure on
that occasion she never returned to this state nor at-
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tempted to see the child until the hearing on the petition
herein. It is disclosed that before her own divorce de-
.cree became final she married her present husband who
was not divorced from a former wife. Later after her
divorce became final and he obtained a divorce these
parties were legally married. Apparently from the date
of the illegal marriage until the date of the valid one
they conducted themselves as husband and wife. Fin-
ally about nine months before the hearing herein they
bought a nice home and some acreage outside of Tyler,
Texas. At this place they reside with a son of the hus-
band by a former marriage. The husband testified to a
taxable income of about $20,000 a year. He has riding
horses for the pleasure of his family. Neighbors from
Texas gave testimony as to the qualities they observed
in the defendant and her husband. This testimony was
favorable but none was an intimate friend or person
who had known them except for the time they had
lived in the home mentioned, at Tyler, Texas.

Little more can be said in favor of the requested
change than that the defendant is the mother of the
child; that she desires custody; that her husband is more
affluent than the plaintiff; and that the proposed new en-
vironment is more physically attractive.

This is not regarded as a sufficient change of circum-
stances to justify an award of the custody of this child
to the defendant.

The decree of the district court is affirmed.

AFFIRMED.
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JENNIE R. FOSTER, APPELLANT, V. ATLAS LUMBER COMPANY,
A CORPORATION, DOING BUSINESS AS GORDON LUMBER AND
CoaL COMPANY, ET AL., APPELLEES.

50 N. W. 2d 637

Filed January 4, 1952, No. 33077.

Workmen’s Compensation. Mere exertion, which is not greater
than that ordinarily incident to the employment, which combined
with pre-existing disease produces disability, does not constitute
a compensable accidental injury.

APPEAL from the district court for Sheridan County:
Eary L. MEYER, JUDGE. Affirmed.

Lloyd H. Jordan and Charles A. Fisher, for appellant.
Joseph H. McGroarty, for appellees.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ.

SimmMmons, C. J.

This is an action under the Workmen’s Compensation
Act brought by the widow of an employee of the de-
fendant. It presents two questions. Did the employee
suffer an accident within the meaning of the Workmen’s
Compensation Act and, if so, did death result from the
accident? The matter was heard before a judge of the
compensation court and the claim was dismissed. The
matter was next heard before the compensation court
sitting en banc and the cause was dismissed. It was

-appealed to the district court and dismissed. It is here
on appeal. We affirm the judgment of the trial court.

The defendant offered-no evidence.

Plaintiff’s evidence was that the deceased was a man
62 years of age and in general good health. He had some
hypertension and was 10 percent overweight. In 1917,
he had had an operation for appendicitis followed by an
incisional hernia.

For many years the deceased had been the manager
of defendant’s lumber yard at Gordon. His work was
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mostly office work. However, he did anything about the
yard that was required, including such work as loading
of lumber and cement.

On September 20, 1949, he went with a customer in
a car to a warehouse some two blocks from the office
and there helped sort out, as to color, paint that the
customer purchased. The paint was in cans in cartons
weighing 50 pounds or more. The customer and the
deceased each carried one carton to the customer’s car—
a distance of 150 feet. They returned and, at the cus-
tomer’s suggestion, deceased held open the warehouse
door while the customer carried out three more car-
tons of paint. The customer said the deceased may
have carried out a second carton, but he does not think
so. They then got into the car and started back to the
office. On the way deceased said, “ * * * I've got kind
of a pain in my stomach.” Shortly thereafter at the
office yard he was observed to be in apparently great
pain, sweating and vomiting. He told witnesses he had
“hurt” himself lifting paint. He was taken home. His
wife was absent, was located, and reached home shortly
thereafter. Deceased was abed in pain. He told his
wife that he had ‘“hurt” and “strained” himself in
lifting paint. A doctor was called by deceased’s wife. .
During the course of his treatment deceased told the
doctor, “I got sick after lifting a case of paint and I
got to vomiting.”

The doctor reached a diagnosis of strangulated in-
cisional hernia. The doctor testified that the cause of a
piece of bowel being caught in the incisional hernia was
some sort of increased pressure in the abdomen and
that pain and the other symptoms would follow almost
immediately. Deceased did not respond to treatment.
He was operated on the next day and the diagnosis was
confirmed. Deceased made a normal recovery. He was
ambulatory after four days. On October 1, 1949, he was
discharged -from the hospital. He walked, with assist-
ance, to his car, and from the car into his home. He
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collapsed before reaching his bed and died in a few min-
utes. The doctor gave the cause of death as an embolus
—"“a blood clot, which apparently struck one of the major
arteries in the heart’’; that he assumed the clot came from
the healing area of surgery; that a definite diagnosis of
the cause of death could not be made without an autopsy;
and that none was performed.

Plaintiff contends that the deceased suffered an acci-
dent within the meaning of subdivision (2) of section
48-151, R. S. Supp., 1949, and argues that the lifting of
the paint caused the strangulated hernia; the operation
was necessary to relieve that situation; the embolism
and the death were the result of the operation; and hence
she is entitled to recover.

The statements of the deceased as to having hurt and
strained himself lifting the paint were admitted over
objection. Defendant contends that they were hear-
say and not admissible. Plaintiff contends that they
were admissible and to be considered under the res
gestae rule. We do not deem it necessary to determine
that question. Assuming, but not deciding, that one
or more of the statements were admissible, they show
only the result of a cause stated by the deceased to
have been the lifting of the paint. They point only to
that as a cause. No other cause is indicated in the evi-
dence. The lifting of the paint was within the duties
ordinarily done by the deceased.

Subdivision (2) of section 48-151, R. S. Supp., 1949,
provides: “The word ‘accident’ as used in this act shall,
unless a different meaning is clearly indicated by the
context, be construed to mean an unexpected or unfore-
seen event happening suddenly and violently, with or
without human fault, and producing at the time ob-
jective symptoms of an injury.”

We have repeatedly held that “Mere exertion, which
is not greater than that ordinarily incident to the em-
ployment, which combined with pre-existing disease pro-
duces disability, does not constitute a compensable acci-
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dental injury.” Hamilton v. Huebner, 146 Neb. 320,
19 N. W. 2d 552, 163 A. L. R. 1. The rule is applicable
here.
The ]udgment of the trial court is affirmed.
AFFIRMED.

LiLLiaN WAGOUN, APPELLANT, V. CHICAGO, BURLINGTON &

QUuINCY RAILROAD, APPELLEE.
50 N. W, 2d 810

Filed January 4, 1952. No. 33078.

li Appeal and Error. An appeal from an order of the district
court granting a motion for a judgment notwithstanding the
verdict requires this court to consider the entire record and to
determine whether it does or does not justify the action of the
trial court.

2. Fraud. A person may not be held responsible for misrepre-
sentations not made, authorized, or participated in by him.

3. Agency. The authority of a person to act for and bind another
is a question of fact. There is no presumption of its existence.

4. Fraud: Release. Misrepresentation of a material fact made by
a person representing a releasor and relied and acted upon by
him does not constitute a basis for avoidance of the release of
a claim for personal injuries unless the misrepresentation was
also made on the authority or with the knowledge of the releasee.

ApPEAL from the district court for Douglas County:
ARTHUR C. THOMSEN, JUDGE. Affirmed.

Mecham, Stoehr, Moore, Mecham & Hills for appellant.
J. W. Weingarten and W. P. Loomis, for appellee.

Heard before Smmmons, C. J., CARTER MESSMORE,
YeAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ.

BoOSLAUGH, J.

Appellant sued appellee for damages on account of
personal injuries claimed to have been sustained by her
because of negligence of appellee. Appellant was at the
time she received the alleged injuries an employee of
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appellee, an interstate common carrier, and she based
her action on the provisions of the Federal Employers’
Liability Act. 45 U. S. C. A, § 51, p. 118.

At the conclusion of all the evidence, appellee requested
the court to instruct the jury to return a verdict for it.
The motion was denied. The jury returned a verdict
for appellant and judgment was rendered and entered
for her and against appellee for the amount of the ver-
dict. Appellee moved the court to set aside the ver-
dict, vacate the judgment, and render a judgment of
dismissal of the case notwithstanding the verdict, or, in
the alternative, to grant the appellee a new trial of the
case for the reasons assigned in that part of the motion.
The motion for a new trial was denied and the motion
for a judgment for appellee was sustained. This ap-
peal challenges the correctness of the Judgment of dis-
missal of the case.

The petition of appellant sufficiently alleged a cause
of action against appellee for the recovery of damages.
because of injuries negligently caused her on April 18,
1946, while she was performing services for appellee
within the scope of her employment in cleaning and con-
ditioning equipment used regularly by appellee in its
interstate transportation business.

Appellee in bar thereof pleaded that in June 1947,
appellant made claim against it for the injuries described
in the petition and claimed to have been sustained by
her on April 18, 1946, while employed by appellee; that
it on August 15, 1947, compromised and settled all claims
and demands made by appellant, including the cause of
action alleged in her petition; that she released appellee
from all liability to her by instrument in writing duly
executed and delivered; and that appellee paid to her
and she received and accepted at that time and for that
purpose, $3,000 as full and sole consideration for the
compromise, settlement, and release.

Appellant by reply asserted that the attorneys of Min-
neapolis, Minnesota, employed by her on account of her
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claim against appellee, solicited the employment; that
they conspired with appellee to obtain a settlement of
her claim; that in furtherance of the conspiracy they
willfully and falsely represented to her that they had
ascertained that she would be physically able to return
to work within a month; that she would be given and
have the right to return to the position she had with
appellee on April 18, 1946, the date of the accident, with
full seniority rights; that she would be paid $3,000; that
each of these matters was contained in an instrument
presented to her for her signature; that she could not
and did not read the instrument; that it was incorrectly
read to her by her attorney; that she relied and acted
upon the information given her as aforesaid, and because
thereof she signed the instrument pleaded and relied
upon by appellee as a release herein; that said instrument
did not contain any of the terms and provisions stated
to her as the basis of the settlement, except the fact that
she would be paid $3,000; that appellee refused to re-
store her to her seniority rights; that appellant has been
disabled continuously since April 18, 1946; that when
she learned the falsity of the representations made to her
as alleged, she tendered return of the money received
by her and has continued the tender thereof; and that the
release was without consideration, was obtained by
fraud, and as the result of a mistake of fact.

It was the province and duty of the district court, in
the situation presented by the record after the motion for
a judgment notwithstanding the verdict was made, to
re-examine the entire material evidence, and if it was
found insufficient to support the verdict to sustain the
motion, to set aside the verdict, and to render a judgment
of dismissal of the case. The appeal requires this court
to consider the entire record and determine the correct-
ness or incorrectness of the conclusion of the trial court
that the evidence was not sufficient to sustain the ver-
dict returned and the judgment rendered thereon. § 25-
1315.02, R. R. S. 1943; Krepcik v. Interstate Transit Lines,
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152 Neb. 39, 40 N. W. 2d 252; Hamilton v. Omaha &
Council Bluffs St. Ry. Co., 152 Neb. 328, 41 N. W. 2d 139.

Appellant was employed ‘by appellee as a passenger
coach and mail car cleaner. She was the victim of an
an accident and suffered injuries on the 18th day of
April 1946, while cleaning a mail car used by appellee in
the conduct of its interstate transportation business.
More than a year thereafter she was located and solicited
by a representative of the law firm of Davis, Michel,
Yaeger and McGinley of Minneapolis, Minnesota, to
employ them to represent her in presenting and press-
ing her claim on account of the accident against appel-
lee, and on the 21st day of June 1947, this firm by in-
strument in writing was engaged by her to prosecute her
claim to settlement or judgment.

These attorneys for more than 20 years before and in-
cluding 1947 specialized in the procurement, settlement,
and trial of personal injury and death claims of railroad
employees arising under the Federal Employers’ Liability
Act. Their clients were confined to claimants or plain-
tiffs. They were never engaged by, and never repre-
sented any railroad company, and in particular they
never in any manner represented or acted for the Chi-
cago, Burlington & Quincy Railroad Company. They
were regional counsel for the Brotherhood of Railroad
Trainmen. Included in its membership were conductors,
brakemen, switchmen, switch tenders, flagmen, and
trainmasters. The members of the law division, the
members of the claim department, and management per-
sonnel of railroad companies were not members of the
Brotherhood. The contact of the representative of the
law firm and appellant resulted from a suggestion of
an alleged switchman of appellee who was a member of
the Brotherhood to the representative to call appellant
and discuss her matter. The alleged switchman was not
more definitely identified, his name was unknown, and
he could not be located.

C. S. McGinley, a member of the Minneapolis law firm,
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handled the#laim after the contract of employment was
made by appellant. He notified appellee by letter of
. June 23, 1947, that his firm represented her. The orig-
inal letter was sent to F. L. Given, assistant general
adjuster of appellee at Omaha, and a copy of it was
sent to Tom Smiley, general adjuster at Chicago. This
is the first communication of any kind or character the
firm, McGinley, or any other person connected with
that firm had with appellee or any representative of
it concerning appellant or any matter in which she was
interested. The second communication was about Au-
gust 1, 1947, when McGinley and Smiley .discussed the
claim of appellant but reached no conclusion concerning
it. Given had charge of the settlement and adjustment
of personal injury claims against appellee arising at
Omaha and on its lines west of that city, a fact known
to the Minneapolis law firm. Sometime after the Mec-
Ginley and Smiley conversation, McGinley talked with
Given by telephone and asked him if he could and would
come to Minneapolis on a specified date for a discussion
of the claim of appellant looking towards a possible set-
tlement thereof, and in that conversation he was ad-
vised that appellant would then be in that city on the
date named.

Given went to Minneapolis, and saw and negotiated
with McGinley concerning a settlement of the claim.
He was there two days. He and McGinley met and ne-
gotiated at different times during those days. The re-
sult of the negotiations was that Given finally offered
$3,000 as a compromise settlement and discharge of all
claims of appellant against appellee, and no other thing
or consideration. Sometime after the offer was made,
McGinley advised him that appellant would accept the
offer as made. A release to that effect was prepared by
Given and left with McGinley. Appellant executed it
and Given delivered to McGinley a check of appellee for
$3,000, payable to the order of appellant and her at-
torneys, and McGinley surrendered the release of appel-
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lant to Given. The check was endorsed by the payees
_and cashed.

Given was the only person who in any way acted for
appellee in reference to the claim and settlement thereof
after notice from McGinley that his firm had been em-
ployed by appellant, except the conversation had by
Smiley with McGinley. Given did not meet or com-

municate with appellant and was not in her presence
" until long after the settlement of her claim on August
15, 1947. He, or any other person connected in any way
with appellee, made no offer or representation to appel-
lant or her attorneys, or any of them, that appellee
would employ appellant after the settlement in any
capacity or for any purpose, or that her seniority rights
as an employee of appellee would be restored and con-
tinued. Appellant produced no evidence that anyone other
than McGinley made any such offer, statement, or repre-
sentation. The offer given and made in the settlement
of the claim was $3,000 to appellant as the sole and full
consideration for the final disposition and release of
all her claims against appellee. The release executed
by appellant correctly recites and evidences the offer
of settlement as made and consummated on the 15th
day of August 1947. Any statement or representation
contrary to the terms of the release made to appellant
was by McGinley outside of the presence and without
the knowledge of Given or any other representative of
the railroad company. It is not even claimed in this
case that the unidentified switchman with whom the
solicitor for the Minneapolis attorneys claimed to have
talked made any such statements. There is no evidence
* to support the allegations of the reply that the settle-
-ment and release of the claim of appellant was the
result of fraud, misrepresentation, or mutual mistake.

A person may not be held liable for fraudulent rep-
resentations not made, authorized, or participated in
by him. Spies v. Stein, 70 Neb. 641, 97 N. W. 752; Atlas
Land Co. v. Hendriks, 298 F. 589; Loverin v. Kuhne, 94
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Conn. 219, 108 A. 554, 33 A. L. R. 848; Humphrev v.
Baron, 223 Iowa 735, 273 N. W. 856; 37 C. J. S., Fraud, §
61, p. 346; 23 Am. Jur., Fraud and Deceit, § 184, p. 1006.

The responsibility of appellee for any misrepresenta-
tions made by McGinley to appellant rests on the claim
that appellee conspired with the Minneapolis attorneys
in general and with McGinley in particular, and that
these attorneys were employed to and did represent ap-
pellee. The only evidence from which appellant deduces
these conclusions is that the representative of the Minne-
apolis attorneys received a suggestion from an employee
" of appellee that the representative call appellant and
discuss her matter. The employee was identified and
characterized only as a switchman and a member of the
Brotherhood of Railroad Trainmen. Beyond that there
is nothing to show his status, duties, or authority. With-
out more than appears here it must be concluded that
he had the duty and authority to act in the switching
of railroad rolling equipment and none whatever to
handle claims against or engage lawyers for appellee.
The whole theory of the Minneapolis attorneys or any
of them representing and conspiring with appellee, as
well as the contention that the settlement of the claim
by appellee was procured by fraud, is without support
except the oft-repeated assertion thereof in the argu-
ment of appellant. The authority of one person to speak
or act for and bind another is a question of fact. There
is no presumption of its existence. Anyone relying on
the act of one claimed to be an agent has the burden
of proving authority of the agent. In Meier v. Geldis,
148 Neb. 234, 26 N. W. 2d 813, it is said: “The question
of agency is one of fact and there is no presumption
of its existence. The party alleging the existence of the
agency relationship assumes the burden of proving the
agent’s authority and that the acts of the agent, for which
liability against the principal is sought, must be shown
to be within the scope of the agent’s authority.” See,
also, Bartholomew v. Skelly Oil Co., 144 Neb. 51, 12 N.
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W. 2d 122; Trephagen v. City of South Omaha, 69 Neb.
577, 96 N. W. 248, 111 Am. S. R. 570.

The principle involved in the doctrine that misrepre-
sentations concerning the nature and extent of the in-
jury made by the physician of a releasor do not consti-
tute a basis for avoidance of the release of a claim for
personal injuries because the releasee is not responsible
for the representations or advice of such physician is
applicable to the situation in this case. Colorado Co.
v. Huntling, 66 Colo. 515, 181 P. 129, was an action to
set aside a release on the grounds of fraud, misconduct,
and undue influence, and to recover damage for per-
sonal injuries. The court said the allegations of fraud,
misconduct, and undue influence: “If intended to apply
to Drs. Allen and McKinnie, they are without force -un-
til sufficient evidence be adduced to justify the jury
in finding that these doctors were in the employ of the
company. The proof here not only fails, but conclu-
sively shows the contrary. Plaintiff’s first employment
of an adviser was that of Judge Orr, her attorney.
Through him she employed Dr. Allen. Through Dr.
Allen, she employed Dr. McKinnie. * * * If the physician
referred to is Dr. Allen, then no advice given by him
and no reliance placed upon his representations can
form any basis for the recovery, because he was her
physician, and for his representations and advice the
company is not responsible.” Likewise in this case, any
reliance of appellant upon representations, statements,
and conduct of McGinley affords no basis for impeach-
ment of the settlement and release of the claim of ap-
pellant because McGinley was not a representative of
appellee and had no authority or right to speak or act
for it. As an actor concerning the matters involved in
this case, he was attorney for appellant. See, also, Lips-
comb v. Houston Electric Co. (Tex. Civ. App.), 149 S.
W. 2d 1042; Jordan v. Guerra, 23 Cal. 2d 469, 144 P. 2d
349: Annotation, 48 A. L. R. 1462; 117 A. L. R. 1022.

The appellant failed to impeach the legality and effec-
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‘tiveness of the settlement and discharge of her claim
against appellee. The motion of appellee made after
the verdict was properly granted.
The judgment of the district court should be, and it
is, affirmed.
AFFIRMED.
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Appeal and Error. To obtain a review of errors of law occurring
upon the trial of an equity case, a motion for new trial must be
filed assigning the same therein.

Likewise, such alleged errors must be assigned and
discussed in the brief filed in this court on appeal or they will
not ordinarily be considered.

Waters. The right to use water for irrigation purposes may
be acquired by contract with a common carrier irrigation cor-
poration, and such contracts are generally governed by the same
rules which pertain to other contracts.

Statutes: Contracts. Existing statutes and laws with reference
to which a contract is made enter into and become part thereof,
subject to appropriate legislative limitations subsequently en-
acted under the police power of the state, and such principle
embraces alike those which affect its validity, construction, dis-
charge, and enforcement.

Thus when a statute prescribes a duty and
a contract is made involving performance of that duty, such
statute becomes a part of the contract, or where the law au-
thorizes the regulation of service rendered the publie, such law
becomes a part of and controls contracts providing for the
public service.

Contracts. Where from the nature of a contract it is evident
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that the parties contracted on the basis of the continued existence
of a condition or state of things to which it relates, the cessation
of existence of the condition will excuse performance, a condi-
tion to such effect being implied in spite of the fact that the
promise may have been unqualified.

Contracts: Waters. A construction conferring a right in per-
petuity will be avoided unless compelled by unequivocal language
of the contract, and a contract will not be construed as imposing
a perpetual obligation when to do so would be adverse to public
interests.’

Waters. A purchaser of land from ohe who holds a water right
contract thereon with an irrigation company and who takes
title thereto by deed containing ordinary covenants of warranty
with no reference to the question of water rights and who re-
fuses to accept water from the company is not personally liable
for the maintenance fee mentioned in the water right contract
between the grantor and the irrigation company, and, for want
of privity of estate, an action cannot be maintained against him
to recover a personal judgment therefor.

An agreement to pay an irrigation corporation main-
tenance charges as consideration for the right to use irrigation
water upon land is not a covenant running with the land in the
absence of privity of estate, which can be created only in con-
nection with a grant of the land sought to be charged or an
estate therein, or the equivalent thereof, and the grant of a
right to use irrigation water belonging to the public to be con-
veyed to the land by the corporation is not a right in land or
the equivalent thereof.

An irrigation corporation does not become the owner
or proprietor of the water that it conveys as a public commodity.
It is only the servant of the public to carry it to the land for
which it has been appropriated, and in such respect stands on
the same footing as u common carrier.

No private estate can be created in property belonging
to the public or devoted to a public use, and a consumer of irri-
gation watér who is not a stockholder in the corporation cannot
have a water right in the sense that it is a private freehold
interest in the real estate of the distributing irrigation corpo-
ration because his right is simply a right of service.

The exercise or enjoyment of such right of service
does not create an easement in the property of the corporation or
the consumer but simply is a right of service to be rendered
him by a common carrier public utility subject to regulation and
control of the state in such manner as may be prescribed by
law.
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A contract with an irrigation corporation for the use
of water is executed with reference to the statutes and laws
prescribing its authority, which become a part of the contract.
The subsequent purchase of such corporation by a public power
and irrigation district does not of itself, without appropriate
legislative action or consent of the consumer, actual or implied,
make the statutes and laws under which it was authorized to
organize and operate a part of the original contract made with
the irrigation corporation.

14. Contracts. Where a contract requires successive steps to be
taken by the respective parties, if, when a step becomes due,
one party either in words or by their equivalent in acts, declines
to take it or is unable to do so while the other is ready and
willing to do his part, the latter may rescind the contract.

13.

APPEAL from the district court for Dawson County:
Joun H. Kuns, JupGe. Affirmed.

Crosby & Crosby, and Beatty, Clarke, Murphy &
Morgan, for appellant.

Smith Brofhers, for appellees.

Heard before Smvmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLAUGH, JJ.

CHAPPELL, J.

Plaintiffs brought this suit in equity to cancel and
rescind a water right deed and contract and quiet title
to described farm land owned by them as against the
same because of material changed conditions and abro-
gation of the deed and contract by defendant. Defend-
ant for answer and cross-petition denied generally and
specifically plaintiffs’ right to relief prayed and sought
a personal judgment against plaintiffs for increased an-
nual water service maintenance charges allegedly due
and unpaid by them for the years 1948, 1949, and 1950.

After hearing upon the issues the trial court rendered
a decree which cancelled and terminated the contract
as of December 3, 1949, the time when notice of rescis-
sion was operative, quieted the title to plaintiffs’ land
against the same, free and clear of any liens for main-
tenance charges accruing after December 3, 1949, upon
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condition, however, that plaintiffs pay into court for
the benefit of defendant the sum of $521.91, with in-
terest at 7 percent within 60 days from date of the decree,
and in event of default thereof the judgment and decree
entered upon plaintiffs’ petition should be vacated and
set aside. Defendant’s cross-petition was dismissed with-
out prejudice to a future action for foreclosure of such
unpaid liens arising from the contract.

Defendant’s motion for new trial was overruled, and
it appealed, assigning substantially that the judgment
was not sustained by the evidence but contrary thereto,
and contrary to law. We conclude that the assignments
should not be sustained. Plaintiffs did not cross-appeal.

At the conclusion of the trial, but after argument and
submission, defendant asked leave in open court to
amend the prayer of its cross-petition, reducing its in-
terest demand from 9 percent to 7 percent, and praying
that any judgment awarded for maintenance service
charges should be declared a lien upon plaintiffs’ prop-
erty and a foreclosure thereof should be decreed. The
request with regard to interest was granted. The other
part of the request was denied without prejudice to
future action brought for that purpose. In defendant’s
brief it was argued that the trial court thus erred. In
that regard, however, it appears from the record that
defendant did not assign such alleged error either in its
motion for new trial or in its brief filed in this court.
The applicable rule is that to obtain a review of errors
of law occurring upon the trial of an equity case, a motion
for new trial must be filed assigning the same therein.
Qertle v. Oertle, 146 Neb. 746,21 N. W. 2d 447. Likewise,
such alleged errors must be assigned and discussed in
the brief filed in this court on appeal, or they will not
ordinarily be considered. Hartman v. Hartmann, 150
Neb. 565, 35 N. W. 2d 482. In any event, however, the
form of the judgment was such that in the light of our
conclusions herein, defendant could not have been preju-
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diced in any manner by the court’s refusal to permit the
amendment.

The facts are not in dispute. The record discloses
that in March 1935, Hastings College owned the farm
lands here involved. On and prior to that time, Daw-
son County Irrigation Company was a privately or-
ganized and operated Nebraska common carrier public
service utility corporation, with a water appropriation
from the state. On March 2, 1935, the College entered
into a written contract with such corporation whereby
it sold and conveyed to the College and to its heirs and
assigns “the right to use water from the canal of the”
corporation, including a pro rata share of its avail-
able contractual reservoir waters “during the irrigation
season of each year, in an amount not exceeding” a
designated rate “to be used upon and for the purpose of
irrigating” the described lands here involved. The con-
sideration therefor was $750 paid in cash by the College
and payment by it “annually in advance, on or before the
first day of March in each and every year, the further
sum of one and 50/100 ($1.50) Dollars, per acre of the
land above described, as an annual maintenance charge”
which payments were made a lien upon the land from
the date when they became due, plus, as further con-
sideration, a waiver and release of any and all claims
then existing in favor of the College for loss or damage
by reason of any leakage, seepage, breakage, or over-
flow from any of the canals, laterals, sub-laterals, or
ditches of the corporation to any land owned or con-
trolled by the College, together with a conveyance of a
right-of-way through the land for the canal and the lat-
erals of the corporation as then constructed upon the
land.

The contract contains no date of termination except
as hereinafter recited, and it was agreed therein that
“this contract shall have the force and effect of a cov-
enant running to and with the said land * * * for above
described, and the canal * * *.” It provided that “The
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water to be furnished under this agreement is intended
to form a part of the appurtenances to the said land
above described, and the right thereto shall be trans-
ferable only with and run with said land” and that the
corporation should be “bound by this instrument to all
present and subsequent owners of said land, but to no
other person.” (Italics supplied.)

The agreement was made upon the express condition
that if the College, its heirs, or assigns, at any time
failed, neglected, or refused to make any of the annual
maintenance charge payments at the time the same be-
came due and payable, the corporation should have the
election, without notice, to furnish the supply of water
and sue for the annual payment in law or equity at its
election or upon such default to shut off such supply and
cease to furnish water under its provisions until pay-
ment was made of all such defaulted payments to the
corporation with interest thereon at 9 percent from
date of default until date of payment, and that upon
full payment of such defaulted payments with interest,
the College should be reinvested with all rights and
privileges theretofore conferred, provided, however, that
if any annual payment to be made should remain unpaid
and in default for a period of three years, the corporation
at its option and upon 60 days’ notice in writing to the
College, could declare the contract and deed forfeited
for failure to pay such maintenance charge, whereupon
the deed and contract should terminate and the rights
granted therein should revert to the corporation. The
contract was appropriately recorded.

The land involved is located four and one-half miles
from the main canal on the end of a lateral serving sev-
eral other consumers.

In 1941 defendant, a public power and irrigation dis-
trict organized under the provisions of sections 70-601 to
70-671, R. R. S. 1943, purchased all the property and
assets and expressly assumed and succeeded to all the
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rights, liabilities, and obligations of the Dawson County
Irrigation Company, a corporation.

In February 1947, plaintiffs purchased the farm land
here involved, and received an ordinary warranty deed
to the. same, which did not refer in any manner to the
water right here involved. They took possession and
used no irrigation water in 1947 but paid defendant the
annual maintenance charge of $1.50 an acre for that year
as specifically provided in the water right deed and con-
tract. In that connection, the fact is that the land was
planted to alfalfa, and since it was underlaid with a
body of underground water at a depth of about 10 feet
at the highest point, no irrigation water was necessary,
and they used none during 1947, 1948, 1949, or 1950, al-
though the district was ready and willing during 1948,
1949, and 1950, upon sufficient notice, to deliver such
water to them upon request if they would pay an in-
creased maintenance rate hereinafter discussed, which
plaintiffs refused to do.

On December 5, 1947, the district, without reference
to any regulatory authority except by resolution of its
own board of directors and without permission or con-
sent of plaintiffs, as allegedly authorized by section 70-
655, R. R. S. 1943, increased the annual maintenance
charge for irrigation water service to its users from the
contract rate of $1.50 an acre to $2.25 an acre, thus in-
creasing the annual maintenance charge to plaintiffs,
who used no water and needed no water, past or future,
from $150 a year to $225 a year. It appears from the
record that the increased maintenance charge was put
into effect by defendant not only to cover increased
maintenance costs but also for the purpose of amortizing
its original purchase price of the Dawson County Irri-
gation Company canal and works, the repayment of sums
borrowed to meet deficits previously incurred in the
operation thereof, and for financing capital improvements
and replacements. _

Plaintiffs refused to recognize the district’s authority
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to so increase the rate, refused to enter into a new agree-
ment providing therefor as proposed by defendant, and
so advised the district. However, plaintiffs offered at
all times to perform the contract as originally executed,
and tendered full payment of the maintenance charges
at the regular original contract rate with interest, which
defendant refused to accept because it was allegedly in-
sufficient to discharge their duty under the increased
maintenance rate. Thereafter, on December 3, 1949,
plaintiffs filed this action, wherein decree was rendered
on December 11, 1950.

In the district court, and again in this court, plain-
tiffs contended that, because of materially changed con-
ditions and abrogation of the contract by defendant, to-
gether with its refusal to perform the same in the light
of the provisions of statutes applicable thereto and a part
thereof as originally executed, they were entitled, upon
reasonable notice, to rescind the contract and have the
same cancelled and the title to their land quieted against
the same. Such alleged material conditions were their
lack of use or need for irrigation water past or future,
and defendant’s attempt under the provisions of statutes
authorizing it to organize and operate, which were never
a part of the contract as originally executed, to force
plaintiffs to pay alleged increased maintenance rates
for amortization of the original purchase price of the
Dawson County Irrigation Company canal and works,
for repayment of sums borrowed to meet deficits pre-
viously incurred in the operation thereof, and for fi-
nancing capital improvements and replacements. - We
sustain plaintiffs’ contentions.

On the other hand, defendant contended and here con-
tends that the contract contained covenants running
with the land imposing an easement on plaintiffs’ land
and defendant’s canal; that the contract as originally
executed was made with reference to the subject and
existing law under which defendant district was or-
ganized and authorized to operate, thus giving it the
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right to increase maintenance rates in the manner and
for the purpose for which it was done; and that the con-
tract, having no termination date, was perpetual with-
out right of cancellation by plaintiffs or defendant. We
conclude that the contention has no merit.

Fundamental rules of law governing the construction
and application of such contracts should first be dis-
cussed.

In 3 Farnham, Waters and Water Rights, § 614, p.
1935, it is said: “A relation between a consumer and a
carrier may be established in either one of three differ-
ent ways, or by a combination of two or more of them:
(1) It may depend upon the consumer taking advantage
of the statutory duty of the carrier to supply water at
fixed rates; (2) it may depend upon the consumer’s re-
lation to the carrier as one of its stockholders; or (3)
it may be formed by a simple contract between the car-
rier and consumer. The rights and duties of the parties
under these several modes of establishing relations may
differ, and the rights claimed under either may, as has
already been suggested, be modified by the existence of

‘one of the other factors. So far as the right depends
upon a simple contract relation it is similar to any other
contract for a water supply, * * *.” As stated in 30 Am.
Jur., Irrigation, § 40, p. 624: “The right to use water
for irrigation purposes may be acquired by contract.
Such agreements, generally speaking, are governed by
the same rules that pertain to other contracts * * *.”
See, also, 56 Am. Jur., Waters, § 256, p. 712; 67 C. J,,
Waters, § 1076, p. 1404, § 1077, p. 1406, § 1078, p. 1407.

In Watkins & Co. v. Kobiela, 84 Neb. 422, 121 N. W.
448, this court held: “Statutes, with reference to which
contracts are made, enter into and become part of the
contract. Sessions v. Irwin, 8 Neb. 5.” See, also, 3
Williston on Contracts, Revised Edition, § 615, p. 1767.

In Vonburg v. Farmers Irrigation District, 132 Neb.
12, 270 N. W. 835, it was held: “The law in existence
at the time a contract is made measures its legality,
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subject to any limitations subsequently made under the
police power of the state.”

In McWilliams v. Griffin, 132 Neb. 753, 273 N. W.
209, 110 A. L. R. 1039, it is said: ‘“This principle em-
braces alike those which affect its validity, construc-
tion, discharge, and enforcement.”

As stated in 17 C. J. S., Contracts, § 330, p. 784: “So,
when a statute prescribes a duty and a contract is made
involving performance of that duty, such statute be-
comes a part of the contract; or, where the law author-
izes the regulation of service rendered the public, such
law becomes a part of and controls contracts providing
for the public service.”

As stated in 17 C. J. S,, Contracts, § 464, p. 956:
“Where from the nature of the contract it is evident
that the parties contracted on the basis of the con-
tinued existence of the person or thing, condition or
state of things, to which it relates, the subsequent perish-
ing of the person or thing, or cessation of existence of
the condition, will excuse the performance, a condition
to such effect being implied, in spite of the fact that
the promise may have been unqualified.”

As stated in 17 C. J. S., Contracts, § 398, p. 887: “How-
ever, a construction conferring a right in perpetuity
will be avoided unless compelled by the unequivocal
language of the contract, and a contract will not be con-
strued as imposing a perpetual obligation when to do so
would be adverse to public interests.”

It is contrary to public policy in this state to continue
to furnish irrigation water to lands when no further
beneficial use can be made of such waters thereon.
Farmers’ Canal Co. v. Frank, 72 Neb. 136, 100 N. W. 286;
State v. Birdwood Irrigation District, 154 Neb. 52, 46 N.
W. 24 884.

It will be noted that neither plaintiffs nor their prede-
cessors were ever stockholders in or owned any interest
in property of the Dawson County Irrigation Company,
a public service utility corporation, which never owned
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or conveyed any land or the equivalent thereof to plain-
tiffs, but, having organized and obtained an appropriation
of irrigation water belonging to the public, was con-
tractually engaged as a common carrier by means of
its canals and ditches in rendering a service for com-
pensation and its own profit, by conveying that public
commodity to lands for which it had been appropriated.

In the contract here involved, the corporation did not
agree to do or refrain from doing anything on its own
lands or property except to maintain and keep in good
repair its own canals and laterals, a duty otherwise at
all times imposed by section 46-274, R. S. 1943. The
corporation by this contract conveyed nothing, but sim-
ply agreed, for a consideration, to deliver irrigation
water during the irrigation season of each year to the
boundary of plaintiffs’ land into a sub-lateral ditch or
canal, to be made and provided at plaintiffs’ expense.
Otherwise it did not agree to do or refrain from doing
anything on plaintiffs’ land. In that connection, plain-
tiffs’ grantor conveyed to the corporation a right-of
way through its land for the canal and laterals of the
corporation, as then constructed thereon, and released
any and all claims then existing for loss or damage by
reason of any leakage, seepage, breakage, or overflow
from any canal, lateral, sub-lateral, or ditches of the
corporation to any land owned or controlled by the Col-
lege.

At the time of the execution of the contract, it was
made with reference, among others, -to the following
applicable and controlling statutes then existing, which
became a part thereof.

Section 46-268, R. S. 1943, provided in part: “When-
ever any person owning any irrigation ditch or canal,
shall convey by deed or contract the right to use the
water from such ditch or canal for any tract of land for
irrigation purposes, such deed or contract shall be re-
corded in the county where such land is situated, in
the same manner and under the same conditions as
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deeds for real estate. Such deed or contract, from the
date of the recording thereof, shall be binding upon the
grantor, his, their or its successors or assigns, and all
persons claiming any interest in such ditch or canal.”
(Italics supplied.)

Section 46-270, R. S. 1943, provided: ‘“Any corporation
or association organized under the law of this state for
the purpose of constructing and operating canals, reser-
voirs, and other works for irrigation and water power
purposes, shall have power to borrow money, to issue
bonds, and to mortgage its property and franchises in
the same manner as railroad corporations; * * *.”

Section 46-271, R. S. 1943, provided in part: “Any cor-
poration or association organized under the laws of
this state for the purpose of constructing or operating
canals, reservoirs or other works for irrigation purposes
may, through its board of directors or trustees, assess
the shares, stock or interest of the stockholders thereof
for the purpose of obtaining funds to defray the neces-
sary running expenses.”

Section 46-274, R. S. 1943, provided: “Every person
managing, owning or controlling any irrigation works
for the storage, carriage or diversion of water, except
irrigation districts, shall keep its headgates, diversion
dams, canals, and laterals in reasonable and proper
repair for the delivery and diversion of water to the
appropriators under its canal, and the regulation thereof
shall be under the control and direction of the State
Railway Commission.””

Section 46-275, R. S. 1943, provided: “Irrigation works
constructed under the laws of this state are hereby
declared to be common carriers. The owner or operator
of any works for the storage, carriage or diversion of
water, except irrigation districts, shall deliver all water
legally appropriated to the parties entitled thereto at a
reasonable rate, to be fixed by the State Railway Com-
mission.”

It will be noted that by virtue of section 46-268, R.
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S. 1943, the right to use the water during the irrigation
season of each year was binding on the grantor, its
successors, or assigns and all persons claiming any in-
terest in such ditch or canal. However, neither plain-
tiffs nor their predecessors claimed any interest in the
ditch or canal as such. The water to be furnished, which
the corporation did not own, was simply contractually
appurtenant to their land.

In that connection, it was held in Farmers & Mer-
chants Irrigation Co. v. Hill, 90 Neb. 847, 134 N. W.
929, 39 L. R. A. N. S. 798, Ann. Cas. 1913B 524, that:
“A purchaser of land from one who holds a water-rlght
contract thereon with an irrigation company, and who
takes title thereto by a deed containing the ordinary
covenants of warranty, with no reference to the question
of water rights, and who refuses to accept water from
the company, is not personally liable for the maintenance
fee mentioned in the water-right contract between his
grantor and the irrigation company, and an action can-
not be maintained against him to recover a personal
judgment therefor.”

In the opinion it was said: “From the statutes and
decisions referred to it would seem that the waters in
the running streams of the state are public property,
subject to be diverted and applied for beneficial uses.
That ditches may be constructed to carry the water to
agricultural lands for a reasonable compensation would
seem proper, and the owner of the land may undoubtedly
obligate himself to assist in the construction and main-
tenance of the ditch. If the owner of the land after in-
curring an obligation of this kind sells and conveys it,
is there any obligation upon the part of his grantee to
keep up a maintenance fee, although he has not under-
taken to do so by any personal promise?

“We think that the following authorities tend to
show that the defendant is not personally liable, and
some of these decisions perhaps tend to show that he is
not liable as grantee for any burden unless he and the
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plaintiff in the case are privies in estate: 17 Viner,
Abridgment of Law and Equity (Privity), p. 534; 2
Bouvier, Law Dictionary; Hurd v. Curtis, 19 Pick.
(Mass.) 459; Educational Society v. Varney, 54 N. H.
376, 2 Washburn, Real Property (6th ed.) secs. 1203-
1205; Cole v. Hughes, 54 N. Y. 444; Scott v. McMillan,
76 N. Y. 141; Nesbit v. Nesbit, 1 Taylor (N. Car.) 403
(318); Webb v. Russell, 3 T. R. (Eng.) 393; Keppell v.
Bailey, 2 Myl. & K. (Eng.) 517; 4 Kent, Commentaries,
*473; Mygatt v. Coe, 124 N. Y. 212; Pool v. Morris, 29
Ga. 374 Patton v. Pitts, 80 Ala. 373 Kettle Rlver R.
Co. v. Eastern R. Co., 41 Minn. 461; Bloch v. Isham, 28
Ind. 37; Weld v. Nichols, 17 Pick. (Mass.) 538; Bally V.
Wells, 3 Wils. (Eng.) 25.” However, plaintiffs did not
cross-appeal and the personal judgment against them
will not be disturbed.

Lingle Water Users’ Assn. v. Occidental Building &
Loan Assn., 43 Wyo. 41, 297 P. 385, cited and discussed
the foregoing Nebraska case with approval for its con-
clusion that an agreement to pay maintenance charges
as a consideration for the right to use irrigation water
was, under circumstances comparable with those at bar,
not a covenant running with the land for want of privity
of estate, which can be created only in connection with
a grant of the land sought to be charged or an estate
therein or the equivalent thereof, and that a right to the
use of irrigation water to be delivered by such a utility
was not a right in land or the equivalent thereof. See,
also, Cabell v. Federal Land Bank of Spokane, 173 Or.
11, 144 P. 2d 297, which cited such Nebraska case in
support of a like conclusion.

In that connection, this court said in Farmers Canal
Co. v. Frank, supra: “The doctrine of private owner-
ship of water for irrigation purposes, disassociated from
the land to which it is designed to be applied, has been
proved by long experience to be detrimental to the pub-
lic welfare. * * * The other doctrine is that the right
to the use of water should never be separated from the
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land to which it is to be applied. ‘Where this doctrine
prevails, canals and ditches become like railroads, great
semi-public utilities, means of conveyance of a public
commodity, their owners entitled to adequate compensa-
tion for services rendered, but having no ownership in
the property distributed.’ * * * The irrigation company
does not own the water; it is only the servant of the
public to carry it to the land for which it has been ap-
propriated, * * *” See, also, 2 Wiel, Water Rights in
the Western States (3d ed.), p. 1241; Farmers & Mer-
chants Irrigation Co. v. Brumbaugh, 81 Neb. 641, 116
N. W. 512.

As stated in Sammons v. Kearney Power & Irrigation
Co., 77 Neb. 580, 110 N. W. 308, 8 L. R. A. N. S. 404:
“In this respect it stands on the same footing as a rail-
road company.”

In Enterprise Irrigation District v. Tri-State Land
Co., 92 Neb. 121, 138 N. W. 171, it is said: “This court
has repeatedly said that a canal company is to a certain
extent a public service corporation; that it does not own
the water that it carries, but acquires by appropriation
the right to divert the same and to charge a reasonable
fee for the carriage of the same to the lands upon which
it was designed to be used. Paxton & Hershey I. C. &
L. Co. v. Farmers & Merchants 1. & L. Co., 45 Neb. 884;
Castle Rock I. C. & W. P. Co. v. Jurisch, 67 Neb. 377;
McCook Irrigation & W. P. Co. v. Crews, 70 Neb. 115.”

In 3 Farnham, Waters and Water Rights, § 613, p. 1935,
it is said: “In Wheeler v. Northern Colorado Irrig.
Co. (10 Colo. 582, 3 Am. St. Rep. 603, 17 Pac. 487) it
is said that the courts should jealously guard the rights
of the carrier, and so deal with it, the Constitution and
statutes permitting, as to encourage the investment of
capital in the construction of reservoirs and canals for
the storage and transportation of water. But the court
further said that the question of the rights of water com-
panies in connection with the water diverted will be
governed by the user’s rights, and not by those of the
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water company, for a carrier does not become the pro-
prietor of the water diverted, but merely has a right to
compensation for his services in carrying it to the point
where it is needed.” The same rule was followed in
Wyatt v. Larimer & Weld Irrigation Co., 18 Colo. 298,
33 P. 144, 36 Am. S. R. 280, reversing 1 Colo. App. 480,
29 P. 906.
In Miller v. Railroad Commission, 9 Cal. (2d) 190,
70 P. 2d 164, 112 A. L. R. 221, it is said: “‘No private
estate can be created in property devoted to a public
use, and a consumer of water cannot have a water right
in the sense of a freehold interest in the real estate of
the distributing company; that his right is simply a
right of service’ (Glenn-Colusa Irr. Dist. v. Paulson,
75 Cal. App. 57, 69 [242 Pac. 494]. See, also, Leavitt v.
Lassen Irr. Co., 157 Cal. 82 [106 Pac. 404, 29 L. R. A.
(N. S.) 213]; Coulter v. Sausalito Bay Water Co., 122 Cal.
App. 480, 497 [10 Pac. (2d) 780]; Hildreth v. Montecito
Creek Water Co., 139 Cal. 22, 29 [72 Pac. 395].)”

In Glenn-Colusa Irrigation Dist. v. Paulson, 75 Cal
App. 57, 242 P. 494, it is said: “The supreme court of this
state in Leavitt v. Lassen Irrigation Co., 157 Cal. 82
[29 L. R. A. (N. S.) 213, 106 Pac. 404], heretofore re-
ferred to, holds, in substance, that no private estate can be
created in property devoted to a public use, and a con-
sumer of water cannot have a water right in the sense
of a private freehold interest in the real estate of the
distributing company; that his right is simply a right of
service. This, of course, carries with it the right to that
service so long as the public utility controls the instru-
mentality rendering the service. The exercise and en-
joyment of such right of service does not create an
easement such as is contemplated by section 552 of the
Civil Code, but is a service rendered by a public utility
subject to the regulation and control of the state in such
manner as may be prescribed by law.”

It will be noted that plaintiffs’ land was never lo-
cated in, a part of, or included in a contractual self-
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governing irrigation district, organized and operated
under the authority of Chapter 46, article 1, R. S. 1943,
and that plaintiff’s right to abandon and have can-
celled the right to the use of irrigation water services
would not be controlled by those provisions.

Further, the contract here involved was not made with
reference to provisions of the statute then existing which
permitted the organization and prescribed the authority
of a public power and irrigation district such as de-
fendant. The police power of the state neither then
nor subsequently made such statutes operative as a part
of a contract such as here involved.

In Halligan v. Elander, 147 Neb. 709, 25 N. W. 2d 13,
it is said: “However, ‘so far as they are applicable’ as
stated in the opinion, or ‘applicable, as nearly as may
be,” as stated in section 70-667, R. S. 1943, is always the
controlling language which cannot be overlooked to de-
termine the force of the adopted statute in a particular
situation.

“Tt is clearly observable that the circumstances of
both the organization and operation of public power
and irrigation districts, as well as their uses of water,
are entirely different from irrigation districts, * * *.”
By analogy, the organization and operation of such dis-
tricts as well as their uses of water are entirely differ-
ent from irrigation corporations.

We find no provisions in the statutes or other author-
ity, and none in point have been cited, which would
permit such a district to purchase an irrigation corpora-
tion such as the Dawson County Irrigation Company, and
ipso facto make the laws authorizing and prescribing
its organization and operation a part of the original con-
tract without plaintiffs’ consent, actual or implied, by
estoppel or otherwise, which does not appear in this case.

When plaintiffs herein purchased the land, they took
whatever rights as were possessed and assumed such
obligations as were imposed upon their original prede-
cessors, no more and no less, and stood in their shoes.
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Likewise, when defendant purchased the corporation, it
stood in the shoes of such corporation. To hold other-
wise would permit defendant to legislate and thus make
police power operative by mere purchase without proper
legislative authority. In that regard, it is sufficient for
us to say that plaintiffs’ contract did not make them lia-
ble as owners or co-owners of defendant’s works for an
increased maintenance rate with which to amortize de-
fendant’s original purchase price of the corporation or
to make repayment of sums borrowed to meet deficits
previously incurred in the operation thereof or for fi-
nancing capital improvements and replacements. In
that connection, when defendant attempted to force
plaintiffs to so perform and it otherwise refused to per-
form and threatened foreclosure upon plaintiffs’ land
at the thus increased rate, it abrogated the contract and
there were material changed conditions which gave plain-
tiffs the right to rescind and cancel the contract and
quiet the title to their land as against the same.

It is generally the rule that: “* * * where a contract
requires successive steps to be taken by the respective
parties, if, when a step becomes due, the party either
in words or by their equivalent in acts declines to take it,
or is unable, while the other is ready and willing to do
his part, the latter may rescind the contract.” Bishop
on Contracts (2d ed.), § 827, p. 341.

On the other hand, in Farmers & Merchants Irrigation
Co. v. Hill, supra, construing a similar contract, it is said:
“The contract sought to be enforced is executory.” Up-
on that premise, we call attention to Hale v. Hess, 30
Neb. 42, 46 N. W. 261, wherein, after quoting from, ap-
proving, and relying upon Bishop on Contracts (2d ed.),
§ 837, p. 347, this court held: “A party to an executory
contract has the right to rescind the contract, and ter-
minate it wholly, without the consent of the other party,
who is in no fault; the first party becoming liable to
the other in any damages he may have sustained, or any
compensation he may have earned, by reason of the
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rescission.” As stated in Bishop on Contracts (2d ed.),
§ 837, p. 347: “If this were not so, one might be ruined
by an undertaking the carrying out of which a change in
circumstances rendered highly inexpedient or practically
impossible.”

As a matter of course, the general rule stated above
is subject to the right of specific performance as a par-
tial exception thereto, which defendant has no right to
enforce at the increased maintenance rate.

In that connection, a careful analysis of all the au-
thorities cited by defendant does not disclose a single
case in which the court said or concluded, under cir-
cumstances comparable with those at bar, that a consum-
er must continue to accept the water services offered
and pay for the same at the increased rate. After diligent
search, also, we have found none. The authorities hold
otherwise.

In Law v. Railroad Commission, 184 Cal. 737, 195 P.
423, 14 A. L. R. 249, wherein the commission had subse-
quently fixed rates for steam and electricity involved
in a comparable contract, the court said: “It follows,
of course, in view of the change effected by the order
in such an important part of the contract, that petitioner
will have the right under the law to rescind the con-
tract, and prevent further use of his property by the
former company, except for compensation properly de-
termined.” See, also, Annotation 14 A. L. R. 252; Mec-
Cullough-Dalzell Crucible Co. v. Philadelphia Co., 223
Pa. 336, 72 A. 633.

In Miller v. Railroad Commission, supra, it is said: “It
is true this water had been dedicated to a public use,
but we have been cited to no authority, and we have
been unable to discover any through our own efforts,
which holds that a water user, having no further use for
the waters furnished by a public utility, can be forced
either to receive his proportion of those waters or to
pay for the same without using it.” See, also, 3 Farn-
ham, Waters and Water Rights, § 609, p. 1917; 2 Wiel,
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Water Rights in the Western States (3d ed.), § 1328,
p. 1234; South Boulder & R. C. Ditch Co. v. Marfell,
15 Colo. 302, 25 P. 504.

In 43 Am. Jur., Public Utilities and Services, § 99, p.
641, it is said: “If a contract for public utility rates in
return for a conveyance is modified or abrogated by
legislation or a regulatory body, it does not necessarily
follow that the grantor is without a remedy. Indeed, the
majority of the cases hold that one who has parted with
property in return for a rate contract which is subse-
quently prohibited or modified by public authority may
have the contract rescinded or recover damages.”

It may be argued that the foregoing reasons, or some
of them, for our decision were not those given by the
trial court in its decree. Be that as it may, the appli-
cable rule is: “‘A proper judgment under the pleadings
and the evidence will not be reversed on appeal merely
because the trial court did not give the right reason
for the decision.” Sopecich v. Tangeman, 153 Neb. 506,
45 N. W. 2d 478.

For the reasons heretofore stated, the judgment of
the trial court should be and hereby is affirmed.

AFFIRMED.

EpwaRrp M. CHAMBERS, APPELLEE, V. HELENE M. CHAMBERS,

APPELLANT.
51 N. W, 2d 310

Filed January 11, 1952. No. 33044.

1. Divorce. A party may not in an action for divorce challenge
the right of a plaintiff to maintain an action after having filed
cross-petition therein for divorce and having obtained the relief
prayed for.

2. Husband and Wife, A postnuptial or separation agreement i