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CASES DETERMINED
IN THE

SUPREME COURT OF NEBRASKA
JANUARY TERM, 1945

IN RE ESTATE OF ELLA GOIST.
MINNIE R. EWING, APPELLEE, V. MABEL L. GILBERT ET AL.,
APPELLANTS.

IMPLEADED WITH WEST NEBRASKA METHODIST HOSPITAL,
APPELLEE. :
18 N. W. 2d 513

FILED APRIL 27, 1945. No. 31871.

1. Wills. The mental capacity of a testator is tested by the state
of his mind at the time he executed his will. If a testator knows
the extent and character of his property, the natural objects of
his bounty and the purposes of his devises and bequests, he is
mentally competent to make a will.

- A tectator may dispose of his property as he pleases.

The law does not require that he recognize his relatives therein,

nor does it put any obstacle in the way of the aged or infirm in

making disposition of their property by will; provided, only, that
their mentality conforms to the accepted tests at the time of the
execution of such testamentary instrument.

The elements necessary to be established to warrant the

rejection of a will on the ground of undue influence are: (1)

That the testator was subject to such influence; (2) that the op-

portunity to exercise it existed; (3) that there was a disposition

to exercise it; and (4) that the result appears to be the effect of
such influence.

Undue influence, in order to invalidate a will, must be

of such character as to destroy the free agency of the testator

and substitute another person’s will for his own.

(1)
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5. Evidence. A presumption is not evidence and only relates to a
rule of law as to which party shall first go forward and produce
evidence sustaining a matter in issue. A presumption will serve
as and in the place of evidence in favor of one party or the other
until prima facie evidence has been adduced by the opposite par-
ty, but the presumption should never be placed in the scale to be
weighed as evidence.

6. Wills. While it is a generally accepted view that the mere ex-
istence of confidential relations between a testator and a bene-
ficiary under his will does not raise a presumption that the
beneficiary has exercised undue influence over the testator, the
relationship between the two may be considered with all of the
other facts and circumstances in the case in determining undue
influence.

7. Evidence. If the mental condition of a person becomes a material
subject of inquiry, a nonexpert witness may be permitted to state
his opinion concerning that condition if he is shown to have had
a more or less extended and intimate acquaintance with such
person and gives the facts and circumstances upon which the
opinion is based. The weight to be given such testimony is a
question for the jury, to be considered by them in connection with
the credibility and intelligence of the witness, and his oppor-
tunities for observation.

8. Wills. Where an aged testatrix, by will, leaves the larger part
of her estate to a woman companion who lived with and took care-
of her at her request, in pursuance to an agreement made by the
testatrix that if she would do so it would be worth her while,
thereby omitting to provide for certain nephews and a niece in her
will, the will is not unnatural, when the testatrix had never seen
or visited such collateral relatives, and where they did nothing to
merit an inheritance or endear themselves to her. Under such
circumstances they are not the natural recipients of her bounty.

APPEAL from the district court for Scotts Bluff County:
CLAIBOURNE G. PERRY, JUDGE. A ffirmed.

Mothersead & Wright and J. L. Grimm, for appellants.

Curtis O. Lyda, W. F. McGriff, F. J. Reed and Neighbors
& Danielson, for appellees.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL, and WENKE, JJ.

MESSMORE, J.
This is a will contest tried before a jury in the district
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court. The verdict was for the proponents admitting the
will of Ella Goist to probate. Contestants appeal.

Ella Goist departed this life September 18, 1943, leaving
an estate of the approximate gross value of $250,000. The
residue, after the bequests are paid, would be of the gross
value of approximately $200,000. The will named Minnie
R. Ewing as executrix and residuary devisee and legatee.
The issues tried in the district court were: (1) That the
testatrix lacked testamentary capacity to make the will;
and (2) that the part of the will giving Minnie R. Ewing
the residue of the estate was obtained by undue influence.
The next of kin and heirs at law are a nephew and nieces re-
siding in Ohio, and the contestants, the children of a de-
ceased brother, residents of Missouri. The Nebraska Chil-
dren’s Home Society and the West Nebraska Methodist
Hospital, legatees under the will, appear also as proponents.

The contestants assign as error that the verdict is con-
trary to the evidence. The provisions of the will, in so far
as need be considered, providé in substance that the tes-
tatrix, being mindful that the will of her brother, Daniel
Wooldridge, contained substantial bequests to relatives,
made certain bequests to a favorite sister, nieces and a
nephew and to charities which need not be enumerated.

Paragraph No. 6 provides: “I give, devise and bequeath
to my very good friend, Minnie R. Ewing of Gering, Ne-
braska, all the rest, residue and remainder of my estate,
real, personal, and mixed, wherever situate, to be hers ab-
solutely. In doing this, I am not unmindful of my many
relatives who are not mentioned herein and also of those
who may feel the insufficiency of my bounty. Minnie R.
Ewing has been my trusted and helpful friend for many
years; she has assisted both myself and my deceased broth-
ers, John and Daniel, and is now devoting a very consider-
able portion of her time to helping me. As further consid-
eration, I am expecting Minnie R. Ewing to take care of me
during the remainder of my natural life as she has done in
the past and as I may request.”

This estate had its origin in the frugality and business
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abilities of two bachelor brothers, Daniel and John Wool-
dridge, who for more than 50 years engaged in ranching,
farming, purchasing and holding real estate, and lending
money. They worked together and were inseparable in
business and companionship. In 1917 Ella Goist, their
widowed sister, came to live with them to look after their
welfare and keep house for them. In 1925 John Wooldridge
died, leaving an estate valued at $73,320.20, $24,000 of
which he bequeathed to relatives, the residue to his brother
Daniel and sister Ella Goist. In December, 1939, Daniel
died, leaving an estate of $175,765.50. He bequeathed to
relatives the sum of $20,000, and made certain bequests to
charities, in the event his sister Ella predeceased him.
Most of the same charities are included in the will of Ella
Goist. The wills of the two brothers, especially with refer-
ence to bequests to relatives, in great measure, explain the
desire of the testatrix to pattern her will after that of her
brother Daniel.

During December, 1940, Ella Goist and Minnie Ewing
contacted the county judge, and Ella made inquiry about
the preparation of a will. The judge was not in position to
assist her at this time. However, on January 9, 1941, after
the judge had entered the practice of law, the two went to
his office where Ella made inquiry about making a will. She
accompanied the attorney into another office where the mat-
ter was discussed, and Ella informed him she desired to
make a will to conform to that of her brother Daniel. It
appears she did not have a copy of Daniel’s will and the at-
torney told her he would obtain one later. Thereafter, a
copy of Daniel’s will was read to her. The attorney wanted
to know what property she desired to leave her relatives.
She made a complete explanation, to the effect her relatives
had received a considerable amount of money from the es-
tates of her brothers and she wanted the will to disclose
why she did not give her relatives more. A work sheet was
prepared and the charities to receive bequests were enu-
merated ; the amount was $30,000. Later she went alone to
the attorney’s office and wanted to reduce the residuary
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legatee’s share by $5,000, believing she was giving such
legatee too much. A charity was selected to receive such
bequest.

Minnie Ewing and her husband, John, were friends and
neighbors of the Wooldridge brothers during their lifetime
since 1910, transacted business with them and on occasions
were in their home. Minnie Ewing became acquainted with
their sister Ella in 1917. For more than 20 years, during
emergencies such as illness or death, she would always help
by going to their home, staying and working and comfort-
ing them. Through this association she became a compan-
ion of Ella, helped her, and accompanied her to civic and
social functions and on occasions when she transacted busi-
ness. On about the 16th of March, 1940, Ella Goist asked
Minnie Ewing to come and live with her during her life-
time, and if she would do so, she would be remembered in
her will, and it would be enough so that she could afford to
come. Minnie Ewing discussed the matter fully with her
husband, and on March 18, 1940, gave Ella her answer. On
June 20, 1940, she moved in permanently and remained un-
til Ella Goist’s death.

There were four witnesses to the will, consisting of the
president of the bank where the Wooldridge brothers and
Ella had transacted their business, the cashier of the same
bank, a merchant with whom she had transacted business,
and the attorney who drafted the will. All of these wit-
nesses detailed their acquaintanceswith her, conversations
had and business transacted with her, and gave as their
opinion that at the time of executing the will she was able
to transact business, knew the nature of the act she was
performing, and was active for her age of 81 years.

“In Nebraska there is no statutory requirement that a will
be read to the testator or to the witnesses thereto prior to
its execution. * * * Where a will, written in the presence of
the testator according to his dictation, is executed according
to the statute, it is valid though not read to or by him.
Hess” Appeal, 43 Pa. St. 73, 82 Am. Dec. 551.” In re Estate
of Bose, 136 Neb. 156, 175, 285 N. W. 319.
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The foregoing constitutes a brief summary of the evi-
dence offered by the proponents on testamentary capacity in
making their prima facie case.

The contestants’ evidence, for the most part, is directed
to undue influence, on the part of Minnie Ewing, exerted on
the testatrix. We briefly set out the material parts thereof:
The record discloses that from July 1, 1938, until the latter
part of May, 1940, one Cecil Irvin, now deceased, and his
sister Anna Kilgore, lived in the tenant house and were
employed on the Wooldridge place. The sister testified that
during this period of time Minnie Ewing made frequent
visits to the place, and upon occasions would stay nights,
and was not desirous of having Anna around at such times;
that Ella Goist resented Minnie Ewing’s visits and often
spoke about them, telling Anna she did not want to be alone
with Mrs. Ewing, and Anna should stay with her on such
occasions. After these visits, Mrs. Goist would develop
swooning spells and believed she conversed with her de-
ceased brother Daniel about what she had done that was
wrong, and he would advise with her and admonish her not
to loan any more money to the Ewings. She testified that
Ella Goist was preparing to make a will, and wrote to some
relatives in Missouri for the names of nephews and nieces
she wanted to remember; that she desired her relatives to
have the property she left, and spoke of giving Anna a
house in Gering and $1,000 a year as long as she lived ; that
Anna and her brother left because Minnie Ewing told them
Mrs. Goist had employed a better man, and when Mrs. Goist
heard they were leaving she cried and did not want them to
go. The witness gave as her opinion that Ella Goist was
nof able to transact business. Thereafter, for about 60
days, one Elliott worked on the ranch. He was succeeded
by Louis Poppert and his wife, Dorothy.

Louis Poppert testified in substance that on or about
Christmas time while he was living in Oxford, Nebraska,
he received a letter from Dwight Ewing, a son of Minnie
Ewing, stating that Ella Goist needed a hired man. He and
his wife immediately investigated, but found there was no
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employment at that time. Eventually, however, John and
Minnie Ewing were instrumental in obtaining such employ-
ment for them, and they moved into the tenant house on the
ranch, November 9, 1940, and remained there until their
employment terminated in March, 1942. During this time
Minnie Ewing would come and stay nights, and in the fore-
part of 1941 moved in with Ella Goist permanently. Part
of his duties was to drive for Mrs. Goist on occasions.
‘When Minnie Ewing moved in, she took over the driving
and informed him he should not take Ella to town, as she
was always getting things mixed up which would have to
be straightened out, and if Ella wanted to go to town, that
Poppert should call her. He told her that he could not do
so because Mrs. Goist did riot want him to, and he informed
Mrs. Goist of this conversation to which she replied: “It
looks to me like we could go without taking all of the neigh-
bors along.” Later Mrs. Ewing told him that ‘“she had
threatened Mrs. Goist that if she didn’t leave the business
affairs alone that the people would soon have her in the bug
house for making so many mistakes.” She also told him
that Ella Goist had promised her some of her real estate if
she would stay with her, and Minnie Ewing said: “I am
seeing to it that I get it. I am going to get it if I have to
come over here and live.” She further told him that she had
about talked Mrs. Goist “in the notion of changing law-
yers.” Mrs. Ewing gave the orders about the work. He
further testified that Mrs. Goist told him she wanted some-
one to live with her for company and make a home for her,
that Minnie Ewing had her own home and should stay in it;
further, that Ella Goist was very forgetful and would ask
the same thing over, four or five times in an hour’s time,
would offer to pay him when it was not payday. The ranch
consisted of about 1,000 acres, but Mrs. Goist did not know
whether it was 200 acres or 160, or how many cattle she
owned.

Dorothy Poppert testified Mrs. Goist did her own house-
work, prepared her own meals, and that in February, 1941,
she had attacks which would make her “rather unconscious
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and then she would be sick at her stomach.” Her further
evidence corroborated that of her husband.

A tenant, George Rien, testified he farmed one of the
Goist places in 1940 and 1941. At first he saw Mrs. Goist
quite frequently, but later when Minnie Ewing moved in
with her he had two bosses, and Mrs. Ewing became the
manager and if he did not do as she desired, she would get
Mrs. Goist to tell him to do as Mrs. Ewing had directed. In
the fall of 1940, he complained to Mrs. Goist and she in-
formed him that Mrs. Ewing had no business running her
property. During the second year of his tenancy Ella Goist
was ill more frequently, and Mrs. Ewing told him that Mrs.
Goist was having spells, and if they continued she would
lose her mind. ‘

A neighbor, Mrs. Miletus Ouderkirk, who lived in the
vicinity all of her life, testified that in 1940 she would see
Mrs. Goist about every two weeks, and Mrs. Goist was very
forgetful and at times did not know her. In 1939 she called
on her for a Red Cross donation, Mrs. Goist was alone and
asked who she was, and told her that she was alone, and
missed Daniel so much, that  ‘he used to be right on the
other side of the table from me, or out around the place,
##% % 2% x % ‘Now, I am just a prisoner in my own home.’
* % % ‘The folks I have here go early and come back late.” ”

William Oberlander, who formerly lived with his parents
about a half mile southwest of the Wooldridge ranch, testi-
fied he started to drive for Daniel two months before his
death, and drove for Ella until the middle of March, 1941,
that Poppert drove some, but Mrs. Ewing took over the
driving. In February, 1941, he saw Mrs. Goist faint. She
remained unconscious 15 or 20 minutes, and he had seen her
when she would suddenly get sleepy for a short period and
then be awake and become apparently normal. He noticed
on several occasions she was forgetful, especially so when
he would make purchases for her with his own money and
she would repay him, and would want to make settlement
again. She did not seem to know where her renters lived
" and in later years became childish. However, the testimony
of this witness does disclose that she transacted business
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and that he drove where she directed him. He had made a
suggestion that some of her relatives should come and live
with her, and in August, 1941, she told him that as long as
she was able, she was going to keep the ranch, and when
she had finished with it the Sprinkle family, her relatives,
could have it.

Thomas E. Wooldridge, a nephew and contestant, testi-
fied to two letters written by Ella Goist to his mother, mak-
ing inquiries about relatives to whom she wanted to leave
her property. His wife testified she answered the letters
for the mother. The first letter was written in August,
1938, the latter in the fall of 1940. Thereafter there seems
to be no correspondence between the parties.

Doctor Gentry testified in rebuttal for proponents. His
acquaintance with Ella Goist began in 1919, while employed
by her brothers, and he had been in her home on several
occasions. In November, 1940, she came to his office, com-
plained of attacks of unconsciousness which subsequently
turned out to be a serious heart disease described as Stokes-
Adam’s syndrome, a disease of the coronary blood vessels
of the heart that makes a characteristic trend of symptoms
which is mainly the type of unconsciousness with which she
was afflicted. The trouble would manifest itself from time
to time by a fainting spell, and except for her heart, she was
in very good physical condition. After she had had one of
these spells she would hardly believe it, and would be men-
tally alert. He treated her again on February 17, 1941,
found her physical condition good, with the exception of her
heart; stated that on January 14, 1941, the date of execut-
ing the will, she had no mental disease and was able to
transact business. In 1940 he talked to her about her rela-
tives. She told him she did not particularly care for her
relatives, that Minnie Ewing was the best friend she ever
had and took very good care of her, and that she was glad
that Mrs. Ewing was willing to stay with her. She also told
the doctor that she had made a will and tried to leave her
money where she felt it would do the most good, and tried
to follow Daniel’s will.
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In addition to a part of the testimony of Minnie Ewing
previously summarized, she, by letters, made answer to in-
quiries made by a relative of Mrs. Goist. The substance of
the letters is to the effect that Ella Goist was peculiar. In
" explaining this she wrote about having obtained a good
Christian couple to work for reasonable wages, but Ella
Goist had changed her mind and told her, “Dan says this is
the best man we ever had and for me to keep him”; that
her attorney could see she was not capable of transacting
business. Some mention was made about a rental property
for which Mrs. Goist wanted more rent, and the tenants
moved. Mrs. Ewing felt that it would be more advisable to
keep the property rented. One Sunday Daisy Ewing called
Mrs. Goist to go to church. She declined, giving as the
reason that she would have to pay her taxes that day. Ex-
hibit 36B appears to be an addition to the letter. It isto the
effect that Mrs. Ewing talked to Mrs. Goist over the tele-
phone to find out how she was feeling. She replied that she
was all right and ‘“tough as ever.” She did not see any
change in Mrs. Goist. She then wrote, “I'll keep pretty
close tab on things over there and I have your address. Will
write you if T see any change or if she gets sick.”

Other matters to which Mrs. Ewing testified will be found
in a summation as to what the proponents’ evidence dis-
closes.

A summation of the contestants’ evidence is to the effect
that Minnie Ewing, through her acquaintance with the
Wooldridge brothers and later their sister Ella Goist, by
her frequent visits and her presence during illness and at
the time of Daniel’s death, by helping and her companion-
ship, ingratiated herself to such an extent that she became
indispensable to Ella Goist who is referred to by the con-
testants as an old, feeble and incompetent person, and as a
consequence, Ella Goist asked her to come and live with her,
and orally promised and agreed that if she would do so it
would be worth her while. After having exerted such in-
fluence over Ella Goist, and once moved in permanently,
she took full charge of handling the ranch, procured the dis-
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charge of Cecil Irvin and thereby getting rid of Anna Kil-
gore ; negotiated the employment of Poppert, sought to con-
trol him, directed what he should do with reference to driv-
ing for Mrs. Goist; informed him she was promised some
real estate and was going to get it if she had to move in;
further told him if he would help her she would help him;
that throughout the evidence it will be observed that Minnie
Ewing controlled the employment of the help on the ranch
and dispended with the services of those who failed to suit
her purpose. When there was no hired help she and Ella
would do the work on the ranch, and she, well knowing
Ella’s physical condition, coupled with her age, would not
stand the strain of such work. Further, she had borrowed
money from Ella Goist, claimed to have repaid it but was
unable to show in what manner. She also became a co-
owner of war bonds, on one occasion in the amount of $10,-
500; criticized her in letters written to a relative, saying
also she would keep close tab on things; induced her to
change attorneys; constantly accompanied her when she
was preparing to and making her will, and when she was
transacting business with tenants and others, thereby con-
trolling her every act and deed.

Contra, the proponents’ evidence summarized, discloses
that Ella Goist managed her own business, in fact was in-
sistent upon doing so. She designated Minnie Ewing as
executrix of her estate rather than have a businessman, and
gave her reasons therefor. Her business was quite exten-
sive, and she managed it without dictation from any one.
She made leases between herself and tenants; figured the
landlord’s share of the rent; made most of her own deposits
in the bank, except those made by her attorneys; loaned
money, taking notes and demanding security; purchased
material to make improvements and repairs on her prop-
erties; managed an elevator, required the employee to turn
over the canceled checks to her from this business, and
made inquiries on those she questioned. She adjusted liti-
gation in a transportation company in which she was in-
terested. She was the executrix of Daniel’s estate consist-
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ing of more than $175,000 and attended the business inci-
dent to her official position with reference to such estate;
took an interest in the market, taxes and current events;
attended business, civic and social meetings in which she
was interested.

Ella Goist often expressed herself that she was not par-
ticularly interested in her relatives, they had no interest in
her and were of little or no help to her; that Minnie Ewing
was her best and trusted friend. It is explained that Minnie
Ewing was made co-owner of the war bonds by direction of
Mrs. Goist when she was informed that the government re-
quired two names on the bonds. In the absence of help on
the ranch, Minnie Ewing carried on the work such as fixing
fences, watering cattle, taking salt to them, milking the
cows and doing considerable riding to count the cattle, and
Ella Goist helped as much as she was able.

In a will contest on appeal to the Supreme Court, the is-
sues of fact are determined by the sufficiency of evidence to
sustain the verdict. Having this rule in mind, we have
searched the record diligently and on the question of mental
competency we find that there was sufficient evidence to sus-
tain the verdict.

The mental capacity of a testator is tested by the state of
his mind at the time he executed his will. If a testator
knows the extent and character of his property, the natural
objects of his bounty and the purposes of his devises and
bequests, he is mentally competent to make a will. In re
Estate of Laflin, 108 Neb. 298, 187 N. W. 885. See, also,
In re Fstate of Frazier, 131 Neb. 61, 267 N. W. 181; In re
Estate of Bose, 136 Neb. 156, 285 N. W. 319.

The evidence of a number of witnesses was offered in re-
buttal to the contestants’ evidence, consisting of business
and professional people of Gering who testified and gave
their opinions as to the mental capacity of Ella Goist at the
time she executed her will. Among these witnesses were
her family physician; an employee of the bank where she
transacted business and later employed in the Safeway
Store where she traded ; a potato broker; an editor; a coun-
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ty road employee; a druggist and a clergyman; all in addi-
tion to the testimony of the subscribing witnesses of the
will heretofore set out. Several tenants who occupied her
different properties testified to conversations had with her
relative to their tenancy. These witnesses related that she
drew leases, purchased material for improvements and re-
pairs for property they occupied, and made rent settlements
on crops. An elevator operator employed by her testified
that she would go over the canceled checks and call atten-
tion to those that were irregular. Old friends, acquaint-
ances and neighbors gave their opinion that she possessed
the mental capacity to make her will on January 14, 1941.
These were friends of long standing. We deem it unneces-
sary to detail this evidence, and suffice it is to say all of the
conversations, transactions and business had between such
witnesses and testatrix, occurred at the time preceding the
making of the will, at the time the will was executed and
thereafter until her death. It is apparent that Mrs. Goist
was able to and did transact business up to almost the day
of her death. See In re Estate of Bayer, 119 Neb. 191, 227
N. W. 928; In re Estate of Kerr, 117 Neb. 630, 222 N. W.
63; In re Estate of Kubat, 109 Neb. 671, 192 N. W. 202,
citing and following In re Estate of Laflin, supra.

A testator may dispose of his property as he pleases. The
law does not require that he recognize his relatives therein,
nor does it put any obstacle in the way of the aged or infirm
in making disposition of their property by will; provided,
only, that their mentality conforms to the accepted tests at
the time of the execution of such testamentary instrument.
In In re Estate of Bose, supra, it is said: “ ‘It is one of the
painful consequences of extreme old age that it ceases to
excite interest, and is apt to be left solitary and neglected.
The control which the law still gives to a man over the dis-
posal of his property, is one of the most efficient means
which he has in protracted life to command the attentions
due to his infirmities.” ”

The contestants, having affirmatively pleaded undue in-
fluence, have the burden of proof to prove undue influence
by a preponderance of the evidence.
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The elements necessary to be established to warrant the
rejection of a will on the ground of undue influence are:
(1) That the testator was subject to such influence; (2)
that the opportunity to exercise it existed; (3) that there
was a disposition to exercise it; and (4) that the result ap-
pears to be the effect of such influence. In re Estate of Ha-
gan, 143 Neb. 459, 9 N. W. 2d 794 ; In re Estate of Bowman,
143 Neb. 440, 9 N. W. 2d 801; In re Estate of Heineman,
144 Neb. 442, 13 N. W. 2d 569.

In Gidley v. Gidley, 130 Neb. 419, 265 N. W. 245, quoting
from 31 C. J. 1183, it is said: “All that can be said, in the
way of formulating a general rule on this subject, is, that _
whatever destroys free agency, and constrains the person
whose act is brought in judgment, to do what is against his
will and what he would not have done if left to himself, is
‘undue influence’, no matter by what means the control is
exercised, whether the control is exercised by physical
force, duress, fraud, threats, importunity, or any other
species of mental, moral or physical coercion. The means
employed, the extent or degree of the influence, or by whom
the influence is exerted, is immaterial, for the test always
is, was the influence, whether slight or powerful, sufficient
to destroy free agency, so that the act put in judgment was
the result of the domination of the mind of another rather
than the expression of the will and mind of the actor?”’
See, also, In re Estate of Keup, 145 Neb. 729, 18 N. W. 2d
63.

Having in mind the necessary elements to be proved by
the contestants in this case by a preponderance of evidence,
and the definition of undue influence, suffice it is to say that
the jury had the benefit of all of the evidence, weighed it
and resolved the question of undue influence against the
contestants. Unless the verdict is clearly wrong, and it is
not, it will not be disturbed.

The contestants offered instructions Nos. 3, 10, 11 and
12. Instructions Nos. 8 and 10 are to the effect that a con-
fidential relationship existed between the testatrix and Min-
nie Ewing; that there was an unnatural distribution of the
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property, and the age and physical condition of the testa-
trix were matters which the jury were at liberty to infer,
if they found them to be facts of undue influence. Instruc-
tions Nos. 11 and 12 were to the effect that undue influence
would rarely be established by direct proof, but was a mat-
ter largely of inference and facts surrounding the testatrix.

Error is predicated upon the court’s refusal to give the
requested instructions. The instructions given by the court
substantially cover all matters contained in the requested
instructions Nos. 3, 10 and 12. Requested instruction No.
11 contained the language “undue influence can rarely be
established by direct proof, and accordingly it may be
proved by indirect evidence and by proof of facts by which
undue influence may be inferred.” While the court did not
use such language, there are many matters set out in the in-
structions given by the court that adequately cover most any
reasonable or legitimate inference the jury might desire to
draw from the evidence.

The requested instructions do not attempt to shift the
burden of proof on undue influence, but adhere to it as re-
quired by In re Estate of Hagan, supra. However, the con-
testants cite In re Estate of Hagan, supra, as follows: “The
propriety of a rule which says that when the evidence of
the party having the burden of proof is sufficient to make
a prima facie case gives rise at that point to a presumption
of the existence of a fact, we do not question. Moreover
we do not question the propriety of a rule which states that
from proof of the existence of certain factual elements the
existence of an ultimate or issuable fact may be inferred or
presumed.” :

Assuming a presumption would arise that a confidential
relationship did exist as claimed by the contestants, then
the following is applicable: “ ‘A presumption is not evidence
of anything and only relates to a rule of law as to which
party shall first go forward and produce evidence sustaining
a matter in issue. A presumption will serve as and in the
place of evidence in favor of one party or the other until
prima facie evidence has been adduced by the opposite par-
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ty, but the presumption should never be placed in the scale
to be weighed as evidence.” * * * ' In re Estate of Kajew-
ski, 134 Neb. 485, 279 N. W. 185; Bohmont v. Moore, 138
Neb. 784, 295 N. W. 419, 133 A. L. R. 270. “ ‘The better
reasoned authorities hold that a presumption is not evidence
of a fact, but purely a conclusion, having no probative force,
and designed only to sustain the burden of proof until evi-
dence is introduced tending to overcome it. * * * When evi-
dence is introduced rebutting the presumption, the pre-
sumption disappears, leaving in evidence the basic facts
which are to be weighed.”” Bohmont v. Moore, supra, and
cases cited therein.

While it is a generally accepted view that the mere exist-
ence of confidential relations between a testator and a bene-
ficiary under his will does not raise a presumption that the
beneficiary has exercised undue influence over the testator,
the relationship between the two may be considered with
all of the other facts and circumstances in the case, in de-
termining undue influence. In re Estate of Bowman, supra.
The court did not commit prejudicial error as contended
for by contestants.

Contestants make a point that the will in the instant case
provides for an unnatural distribution of the property.

“No right of the citizen is more valued than the power to
dispose of his property by will. No right is more solemnly
assured to him by the law. Nor does it depend in any sense
upon the judicious exercise of that right. It rarely happens
that a man bequeaths his estate to the entire satisfaction
of either his family or friends. The law wisely secures
equality of distribution where a man dies intestate, but the
very object of a will is to produce inequality * * * . In this
country a man’s prejudices form a part of his liberty. He
has a right to them. He may be unjust to his children or
relatives. He is entitled to the control of his property while
living, and by will to direct its use after his death, subject
only to such restrictions as are imposed by law. Where a
man has sufficient memory and understanding to make a
will, and such instrument is not the result of undue influ-



VoL. 146] JANUARY TERM, 1945 17
In re Estate of Goist '

ence, it is not to be set aside without sufficient evidence, nor
upon sentimental notions of equality. * * * .” Isaac v. Hal-
derman, 76 Neb. 823, 107 N. W. 1016. See In re Estate of
Bose, supra.

The contestants in the instant case are collateral heirs.
The testatrix had never seen them nor talked to them, nor
did they ever visit her home, or write or contact her. There
is nothing to show that they in any manner endeared them-
selves to her, in fact, they paid no attention to her and little
if any to the letters that were written to their mother by her.

The affection and gratitude which arises in one who is a
beneficiary of another’s love and attention should not be
considered, in absence of definite evidence, the result of
wrongful influence simply because the one who serves is not
a relative. Brown v. Jacoby, 55 Ohio App. 250, 9 N. E. 2d
693 ; Estate of Shields, 49 Cal. App. 2d 293, 121 Pac. 2d 795.

In Sierkermann v. Knight, 57 S. D. 420, 233 N. W. 274,
the court said: “While it may be more natural to give to
relatives, however distant, than to give to strangers, it is
not more natural to give to such relatives, where they are’
not acquainted or associated with testator, than it is to give
to close friends and acquaintances, especially if such friends
extend aid in time of need.” See, also, In re Estate of Ka-
jewski, supra; In re Estate of Dovey, 101 Neb. 11, 162 N.
W. 134; Isaac v. Halderman, supra; In re Estate of Bose,
SUpra.

Under the circumstances of the instant case, the will is
not unnatural.

Several non-expert witnesses, which we have noted, testi-
fied that the testatrix was of sound mind at the time the
will was executed. Contestants predicate error on the ad-
mission of this testimony, contending that most, if not all,
of the witnesses lacked the necessary qualifications to tes-
tify.

In Clarke v. Irwin, 63 Neb. 539, 88 N. W. 783, the court
said: “It seems to be a well-settled rule that non-expert wit-
nesses who show a personal acquaintance with the person
alleged to be insane, extending over a considerable period of
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time, and are shown to have a sufficient acquaintance to be
able to form an opinion, after detailing to the jury the facts
and circumstances upon which such opinion is based, are
permitted to testify whether in their opinion such person
is sane or insane. The established doctrine is that if the
witness has sufficient opportunity for observation to enable
him to form an opinion upon the question of the sanity of
the person, then he is a competent witness, and may be per-
mitted to testify to such opinion. This rule seems based
upon sound reason. In fact, if the rule were otherwise,
grievous hardship and injustice might frequently result.
Cases might, and frequently do, arise in which medical ex-
perts differ as to whether the person in question is sane or
otherwise. In such cases, in the absence of a rule permit-
ting non-expert witnesses to testify, the jury might not be
able correctly to determine whether the person was or was
not insane. The qualification of the witness to give his
opinion of the sanity of a person is a question resting very
largely in the sound discretion of the trial court.”

The above rule was followed in Kehl v. Omaha Nat. Bank,
126 Neb. 695, 254 N. W. 397 ; Bankers Life Ins. Co. v. Aron,
133 Neb. 187, 273 N. W. 280 ; In re E'state of Steininger, 139
Neb. 284, 297 N. W. 159 ; Torske v. State, 123 Neb. 161, 242
N. W. 408, citing In re Estate of Wilson, 78 Neb. 758, 111 N.
W. 788.

From an examination of the testimony of witnesses in the
instant case on this subject in connection with the forego-
ing cases, and in addition reviewing the cases cited below,
we hold that the witnesses possessed the necessary qualifi-
cations to testify. In re Estate of Frazier, supra; Seebrock
v. Fedawa, 30 Neb. 424, 46 N. W. 650; Carter v. Gahagan,
102 Neb. 404, 167 N. W. 412; In re Estate of Hieneman, su-
pra; In re Estate of Witte, 145 Neb. 295, 16 N. W. 2d 203,
17 N. W. 2d 477. In most instances their acquaintance was
of long standing or their association close, while in other
instances the acquaintanceship was sufficient to enable the
witnesses to form an opinion, and the witnesses had suf-
ficient opportunity for observation to enable them to form
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such opinions. In some instances there was no objection to
this testimony and in one instance no ruling on an objection
and no motion to strike the testimony thereafter. While
the clergyman’s testimony covered a period from a month
after the will was executed until two years thereafter, we
find no prejudicial error in admitting his testimony.

" Contestants complain of instruction No. 7. This instruc-
tion is rather long and it would serve no useful purpose to
set it out. The court informed the jury in determining the
issue of undue influence, ““ * * * You may, if you find them
material to such determination, and find evidence bearing
upon the same, may inquire from the evidence into any of
the following considerations, to-wit: * * * ” Then the
court sets forth a number of matters which the jury might
consider. Thereafter the instruction continues: “In addi-
tion to the matters above mentioned you may take into con-
sideration any and all facts and circumstances that you may
find shown in the evidence. In mentioning the above enu-
merated matters, the Court has not attempted to outline all
of the matters that you shall consider in determining the
issue of undue influence, and the Court has not attempted
to say that you shall consider any one or more of the matters
mentioned. The Court has not attempted to give any more
prominence to any one or more of the considerations men-
tioned than to any matter for consideration that has not
been specifically enumerated. These matters have been
mentioned merely to aid you in understanding the nature of
the determination to be made by you. It may be that you
will find subjects of inquiry as important or more important
to your determination of this issue than any of those men-
tioned, and you may find some or all of those mentioned of
more or less importance in such determination.”

The contestants select the language from the instruction
as follows: “In addition to the matters above mentioned
you may take into consideration any and all facts and cir-
cumstances,” contending that this portion of the instrue-
tion, in effect, instructed the jury that it was at liberty to
disregard a large volume of the competent evidence bearing
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upon the issue involved. Reading this portion of the lan-
guage in the instruction, and the instruction in its entirety,
it is apparent that the court was not telling the jury to dis-
regard any competent evidence, but set forth certain facts
and circumstances that might assist and aid the jury in con-
sidering the issue of undue influence.

The court further told the jury in instruction No. 7 that
certain facts standing alone raised no presumption of undue
influence. These facts briefly are: That Ella Goist, by her
will, gave more to Minnie R. Ewing than a sister of testa-
trix and her nieces and nephew; that Minnie Ewing was a
companion of Ella Goist and looked after her property and
exhibited kindness and respect for and towards her. The
contestants’ contention is that this part of the instruction
withdraws from consideration of the jury certain evidence
and puts it in the affirmative, which is tantamount to a find-
ing of law; that Minnie Ewing did exhibit certain respect
and kindness toward Ella Goist, when there is evidence to
the contrary, and that this was a question for the jury to
determine from all of the evidence. We are not in accord
with the contestants’ conception in such respect, when the
instruction is read in its entirety. The court told the jury
that although the foregoing enumerated facts or circum-
stances standing alone were not presumptive of undue in-
fluence, yet all of them could be considered by the jury,
along with any other circumstances shown in the evidence,
in determining the issue of undue influence.

The court properly instructed on the burden of proof in
instruction No. 6 and properly defined undue influence in
instruction No. 8, and gave certain other matters in con-
nection with the definition.

We do not favor the giving of an instruction that pur-
ports to seek out certain evidence or to discern what infer-
ences might be drawn therefrom, for the reason that ordi-
narily to do so places the court in a position of pointing out
to the jury evidence which they might consider most im-
portant and paramount to other evidence and sometimes
leads to over-emphasis on parts of evidence and under-em-
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phasis on other parts thereof. In considering instructions
Nos. 6 and 8 in connection with instruction No. 7, we'find no
prejudicial error in the giving of instruction No. 7.

The contestants complain of instruction No. 5. In this
instruction the court detailed a number of matters the jury
might properly take into consideration in determining the
issue of testamentary capacity. We deem it unnecessary
to detail these matters. This type of instruction is not
favored, especially when the court by a previous instruction
has properly instructed on the burden of proof on the sub-
ject of testamentary capacity. In this connection, where
instructions as a whole clearly present to the jury the issues
of fact and law applicable thereto, harmless error in in-
structions separately criticized on appeal does not require
a reversal of judgment. Whittaker v. Omaha & C. B. Street
Ry. Co., 137 Neb. 800, 291 N. W. 275; Interstate Airlines
Ine., v. Arnold, 127 Neb. 665, 256 N. W. 513.

For the reasons given in this opinion, the verdict of the
jury and the judgment of the court thereon is affirmed.

AFFIRMED.

THE MEAD COMPANY ET AL., APPELLANTS, V. ZDENKA A.
DOERFLER ET AL., APPELLEES.
18 N. W. 2d 524

FiLep APRIL 27, 1945, No. 31858.

1. Executors and Administrators. The title to the personal estate
of an intestate decedent is in the administrator until the charges
against the estate have been paid or until sufficient of the estate
has been set aside to meet the charges and, as a general rule,
until the estate has been closed the administrator is the only
proper party plaintiff in an action for recovery of assets for and
on behalf of the estate.

. To this general rule there are recognized exceptions.

This court herein recognizes an additional exception to the gen-

eral rule and sustains the right of a claimant to bring action on

his own behalf and all others similarly situated before charges
have been paid or without sufficient of the estate having been set
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aside to meet charges, and before the estate has been closed, if
it appears that the administrator has failed, neglected and re-
fused to prosecute action on behalf of the estate for the benefit
of claimants.
3. Judgments. A final order of the county court within its jurisdic-
tion with all proper parties before it and not appealed from is
not subject to collateral attack except for fraud.
The order of the county court extending the widow’s
allowance, according to the pleadings herein, was a final order
within the jurisdiction of that court with all parties before it
and from it no appeal was taken. In the petition no fraud is
alleged. The demurrer to the second cause of action was there-
fore properly sustained.

APPEAL from the district court for Scotts Bluff County:
CLAIBOURNE G. PERRY, JUDGE. Affirmed in part and re-
versed in part, with directions.

Neighbors & Danielson, for appellants.
Morrow & Miller, for appellees.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL, and WENKE, JJ.

YEAGER, J. .

This is an action in two causes of action by The Mead
Company, a copartnership, and others, against Zdenka A.
Doerfler and Douglas Callahan, administrator of the estate
of Otto H. Doerfler, deceased. Demurrers were sustained
to the separate causes of action. Plaintiffs elected to stand
on their petition whereupon judgment of dismissal was en-
tered. From this judgment plaintiffs have appealed.

For their first cause of action plaintiffs pleaded that Otto
H. Doerfler died intestate on December 15, 1939 ; that they
filed claims against the estate in the amount of $2,835.75;
that the total of the claims filed against the estate amounted
to $10,449.85; that in this total was a claim of L. W. Cox &
Co., a corporation, for $5,066.37; that L. W. Cox & Co. with-
drew a part of its claim amounting to $896.05 thus retain-
ing its claim for $4,170.32; that the entire claim of L. W.
Cox & Co. thus retained was gvidenced by promissory notes
executed by Otto H. Doerfler and the defendant Zdenka A.
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Doerfler, except $150.52, although neither. the notes nor
copies thereof were attached or otherwise made a part of
the claim; that the indebtedness represented by the claim,
except $150.52, and evidenced by the promissory notes, was
the sole obligation of Zdenka A. Doerfler and that Otto H.
Doerfler was only an accommodation endorser of the notes;
that all claims were allowed in full; that claims in the
amount of $364.65 were paid in full; that the estate being
insolvent the other claimants including the plaintiffs and
L. W. Cox & Co. received in payment 29 per cent of the
amounts for which their claims had been allowed; that
L. W. Cox & Co. received as its apportionment $1,293.92.

They pleaded further that since Otfto H. Doerfler was
only an accommodation endorser his administrator was en-
titled to and there was'a duty on his part to institute action
and that he had the right to recover back from Zdenka A.
Doerfler, the obligor of the promissory notes, the amount
which had been paid out of the estate thereon or $1,293.92.

They pleaded that the administrator has failed, refused
and neglected to bring action to recever this amount, there-
fore they are entitled in their own name, for the benefit of
all creditors situated as they are, to bring this action.

For their second cause of action plaintiffs pleaded that
on July 13, 1940, the county court of Scotts Bluff county,
Nebraska, with the consent and acquiescence of the defend-
ant, Douglas Callahan, administrator, notwithstanding the
fact that the administration of the estate of Otto H. Doer-
fler, deceased, had been closed except for the prosecution of
an action to recover damages for the wrongful death of the
said deceased, authorized the said Callahan to withhold
$900 for the purpose of paying an additional six months
widow’s allowance to the defendant Zdenka A. Doerfler at
the rate of $150 per month, which amount was paid.

They pleaded that the county court was without juris-
diction to authorize payment of a widow’s allowance after
July 18, 1940. The prayer as to the second cause of action
is for recovery of this amount for distribution to the gen-
eral creditors of the estate.



24 NEBRASKA REPORTS [VoL. 146
Mead Co. v. Doerfler

The grounds of demurrer to the two causes of action
were: (1) That the court was without jurisdiction of the
subject matter, (2) that the plaintiffs had no legal capacity
to sue, and (3) that the petition did not state sufficient facts
to constitute a cause of action. The ground or grounds on
which the demurrers were sustained are not disclosed by
the record.

We direct our attention first to the first cause of action.
As to this one, by an admission or concession of appellees in
- their brief, we may properly limit our consideration to the
sole question of whether or not the plaintiffs have the right
to maintain the action, that is, may a creditor of an estate
maintain action for the recovery of assets due the estate
when the administrator has failed, refused and neglected to
institute action for that purpose. The admission or conces-
sion is contained in the following from appellees’ brief:
“ ® % % but it was conceded in the lower court and will be
conceded in this court that if the facts stated in the first
alleged cause of action could be established to the satisfac-
tion of a court or jury, the administrator could recover the
item therein specified. The court sustained the demurrers
to both causes of action. It is therefore a legitimate as-
sumption that the demurrers were sustained on the ground
that the plaintiffs did not have any right to maintain said
action.”

There is no case directly in point in this state. However
the appellants contend that there is an analogy in the de-
cisions the reasoning back of which sustains their right to
maintain the action. This analogy came into being as an
exception to a general rule that title to the personal estate
of an intestate decedent is in the administrator until the
charges against the estate have been paid or until sufficient
of the estate has been set aside to meet the charges, and un-
til the estate has been closed the administrator is the only
proper party plaintiff in an action for recovery of assets
for and on behalf of the estate. This general rule was an-
nounced in Cox v. Yeazel, 49 Neb. 343, 68 N. W. 483. It has
been approved as a general rule in Tecumseh Nat. Bank v.
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McGee, 61 Neb. 709, 85 N. W. 949; Prusa v. Everett, 78
Neb. 251, 113 N. W. 571 ; Hughes v. Langdon, 111 Neb. 515,
199 N. W. 832; Dutch v. Welpton, 121 Neb. 480, 237 N. W,
579 ; Blochowitz v. Blochowitz, 130 Neb. 789, 266 N. W. 644.
However, while these cases recognize the general rule yet
they recognize exceptions.

The case of Cox v. Yeazel, supra, was one wherein the
court was called upon to decide the question of whether or
not heirs could maintain action. In the opinion it was stat-
ed : “If, then, the title to the personal assets of James Yeazel
vested in his administrator, for the purpose of collecting
and disposing of the same for the benefit of the creditors
and heirs or distributees, it necessarily follows that the ad-
ministrator, and not the heirs, is the proper party to bring
this action to recover the debt in question.” Further in the
opinion in exclusion of the right of an heir to bring action
it was stated: “The following authorities, in addition to
those already cited, sustain the doctrine that the heirs can-
not maintain this action: * * * )”

The case of Tecumseh Nat. Bank v. McGee, supra, was
one where an heir was permitted to bring action in her own
name for what she claimed was due her as a part of an es-
tate. This court indulged a presumption that the estate
had been settled and arrangements had been made for sat-
isfaction of claims and payment of costs of administration
but pointed out in the following words that it was of no
consequence whether or not this had been done: “But even
if this is not the case, the proceedings must be regarded as
an exception to the general rule. * * * Thereupon she was
given the right to prosecute in her own behalf. This, we
think, was proper to be done under the circumstances of the
case, and no error was committed in so doing.” It will be
observed from an examination of the entire opinion that
the declared exception to the general rule did not involve
an unqualified right of an heir to bring action. It involved
only the right after permission so to do was obtained from
the county court.

In Prusa v. Everett, supra, this court approved action by
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an heir instead of an administrator de bonis non. The rea-
soning supporting the exception appears judicious and com-
pelling and for that reason it will be quoted herein. It is
the following: “But, where the administrator refuses to
bring an action, must the heirs or legatees first cause his re-
moval and the appointment of one who will proceed with
the litigation? Perhaps the order of removal would be ap-
pealed from, and there would be long and vexatious delay.
* * * We think not. Justice should be administered quickly,
and, where it is possible for the courts to grant a hearing
to one alleging a cause of action, the hearing should be had,
though by delay the same relief might be granted in some
other way. Again, the administrator may honestly believe
that no cause of action exists in favor of the estate which
he should prosecute. And upon a hearing before the county
judge to remove him, that court may not think there is suf-
ficient ground to justify removal. Should plaintiffs herein
be denied a hearing upon their alleged cause of action be-
cause of these facts, and perhaps be required to delay the
prosecution of the same until an appeal is litigated through
the higher courts? Perhaps if another should be appointed
he too might refuse to sue. We can plainly see that after
preliminary litigation which itself might be protracted, and
after long and vexatious delay, the administrator or his suc-
cessor might be compelled to institute action. * * * But why
should there be required this delay? The defendants are
not injured. There is no danger of a second suit. The ad-
ministrator de bonis non is made a party defendant to this
suit, and will be barred by the judgment herein, if one is
obtained.”

The case of Dutch v. Welpton, supra, seems to indicate
that the exception to the general rule is applicable only
when the representative of the deceased has refused to bring
action. In the opinion the court said: “And where an ex-
ecutor has not refused to compel an accounting by the trus-
tees of the estate of a decedent, which is then in the course
of probate proceedings, contingent heirs of such estate can-
not maintain such an action.”
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In Blochowitz v. Blochowitz, supra, by quotation from
and comment upon the opinion in Prusa v. Everett, supra,
the right of an heir to maintain an action in the place of an
administrator de bonis non is recognized when there are
no outstanding claims against the estate and the benefic-
iaries are the only persons interested. In other words the
opinion in this case, as well as the other cases cited and
quoted from, recognizes the exception first recognized in
Prusa v. Everett, supra, but we do not think that it was the
purpose of this court in any of these cases to state that this
was the only cognizable exception to the general rule. We
think the reasoning supporting the exception already rec-
ognized inevitably points to a pronouncement that this court
will recognize an exception where the representative of the
deceased has failed, neglected and refused to prosecute ac-
tion on behalf of the estate for the benefit of interested par-
ties provided that the administrator is made a party to the
action.

This appears reasonable and proper. The right of a
claimant against an estate is of no less importance than the
interest of an heir or distributee and no compelling reason
suggests itself why his remedy to enforce a recovery should
be more restricted than that of an heir.

The demurrer to the first cause of action was improperly
sustained.

The second cause of action is for the recovery back on
behalf of the estate for the benefit of creditors of a widow’s
allowance which appellants contend was improperly allowed
and retained out of the estate. ‘

Section 30-103, R. S. 1943, makes the following provision
for the husband or wife and children of a deceased during
the period of administration of the decedent’s estate: « * * *
the husband or wife and children constituting the family
of the deceased shall have such reasonable allowance out of
the personal estate, or out of the income of the real estate,
as the county court shall judge necessary for their mainte-
nance during the progress of the settlement of the estate,
according to their circumstances, which shall not be longer
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than one year after granting administration, nor for any
time after the personal estate shall be assigned to the sur-
viving husband or wife; * * * )

In the petition it is not pleaded that the allowance extend-
ed beyond one year from the date of the grant of adminis-
tration and neither is it pleaded that the administration
was closed for all purposes. The sole basis of the contention
that the allowance is void is that the personal estate of the
decedent had been assigned to the widow at the time the
$900 was allowed and that it was improper thereafter to
make or extend the allowance for the widow.

The order making the extended allowance is not pleaded
but we infer from the petition that the allowance was part
and parcel of the proceedings or at least contemporaneous
with the assignment of the personal estate to the widow, the
order for pro tanto payment of claims and the continuance
of further proceedings which depended on the action for
damages for wrongful death.

It appears clearly that it was made at a time when the
court had jurisdiction of the subject matter and of all the
parties to the probate proceeding. .

The making of a widow’s allowance out of a decedent’s
estate is specifically committed to the county court as is ob-
servable from an examination of the provision hereinbefore
quoted from section 30-103, R. S. 1943. Also the Constitu-
tion (art. V, sec. 16) confers original jurisdiction in all
matters of probate and the settlement of estates upon the
county court, and by statute (R. S. 1943, sec. 24-503) ex-
clusive jurisdiction is conferred on that court.

The order which furnishes the basis for this second cause
of action was a final order within the jurisdiction of the
county court and was not appealed from. In re Estate of
Fletcher, 83 Neb. 156, 119 N. W, 232.

The applicable rule then is that a final order of the county
court within its jurisdiction with all proper parties before
it and not appealed from is not subject to collateral attack
except for fraud. In re Estate of Creighton, 91 Neb. 654,
136 N. W. 1001 ; Fischer v. Sklenar, 101 Neb. 553, 163 N. W.
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861; Brownfield v. Edwards, 132 Neb. 325, 271 N. W. 797;
Starr v. Fidelity & Deposit Co., 134 Neb. 240, 278 N. W.
478.

No appeal was taken from the order of the county court.
The attack thereon was collateral. No fraud is alleged in
the petition. It follows that no cause of action was stated
and the demurrer thereto was properly sustained.

The judgment of the district court dismissing the second
cause of action is affirmed. The judgment as to the first is
reversed and the action remanded with directions to that
court to overrule the demurrer thereto and to require the
defendants to plead. '

AFFIRMED IN PART AND
REVERSED IN PART, WITH DIRECTIONS.

CITY OF KEARNEY, APPELLEE, V. CONSUMERS PUBLIC POWER
DISTRICT, APPELLANT.
IMPLEADED WITH JOHN NUVEEN & COMPANY ET AL.,
APPELLEES,
18 N. W. 2d 437

FILED APRIL 27, 1945. No. 31911.

1. Eminent Domain. The right of the city of Kearney to condem-
nation of the property of the Consumers Public Power District
depends upon a new compliance with the provisions of chapter
19, art. 7, R. S. 1943.

2. Municipal Corporations. The opinion in May v. City of Kearney,
Consumers Public Power District v. City of Kearney, 145 Neb.
475, 17 N. W. 2d 448, nullified the proceedings of the city of
Kearney theretofore taken to condemn the property of the Con-
sumers Public Power District.

The injunctive relief granted in May v. City of Kearney,
Consumers Public Power District v. City of Kearney, supra, is
binding herein and destroys the right of the city of Kearney to

° claim any rights under its proceeding theretofore instituted and
carried on to condemn the property of the Consumers Public

Power District.
Motion to dismiss proceeding sustained.
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APPEAL from the district court for Buffalo County: EL-
DRIDGE G. REED, JUDGE. Motzon sustained and action dis-
missed.

Clarence A. Davis and Paul E. Boslaugh, for appellant.
H. L. Blackledge and Kenneth H. Dryden, for appellees.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL, and WENKE, JJ.

YEAGER, J.

The matter presented here at this time is a motion by the
appellant, Consumers Public Power District, the purpose of
which is to arrest further proceedings on appeal, to reverse
the judgment of the district court and to effectually dismiss
and dispose of and render for naught all antecedent pro-
ceedings in an action by the city of Kearney, Nebraska, to
condemn and take over that part of the electric light and
power system of the Consumers Public Power District situ-
ated in that city.

In order that an understanding may be had of the matter
presented it becomes necessary to outline the procedures
which by appeal have come to the attention of this court.

On March 2, 1942, the city council of the city of Kearney
enacted an ordinance providing for submission to the quali-
fied electors of the question of whether or not the city should
acquire the electric light and power system of the Consum-
ers Public Power District in that city under appropriate
statutory procedure. The electorate approved the proposal,
whereupon the result was duly certified to this court. This
court then, pursuant to statute, appointed a court of con-
demnation. The court of condemnation entered an award
fixing the value of the property sought to be condemned at
$276,975. From this award the Consumers Public Power
District perfected an appeal to the district court. A trial
was had in the distriet court which resulted in a judgment
sustaining the award of the court of condemnation. From
that judgment the Consumers Public Power District took
an appeal to this court. It is to the proceedings leading to
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and embraced in this appeal that the present motion is di-
rected. _

After the court of condemnation made its award the city
council of the city of Kearney enacted an ordinance provid-
ing for submission to the electorate of the question of
whether or not the city should be empowered to issue and
sell revenue bonds for the purpose of raising funds for pay-
ment of the cost of acquiring the properties of the Consum-
ers Public Power District. An election was held and the
proposition was defeated. Notwithstanding the result of
the election the city council enacted an ordinance which pro-
vided for the issue and sale of bonds.

Subsequent to the rendition of judgment by the district
court, in separate actions, the Consumers Public Power Dis-
rict, on its own behalf, and one Charles E. May, a resident
and taxpayer, on his own behalf and all others similarly
situated, filed actions to enjoin the city of Kearney from
proceeding to condemn the property of the Consumers Pub-
lic Power District.

The two actions were tried together in the district court
and all of the relief prayed by the plaintiffs was denied.
Appeals were taken by the plaintiffs therein to this court
and here they were presented together and disposed of in a
single opinion. The cases are reported as May v. City of
Kearney, Consumers Public Power District v. City of Kear-
ney, 145 Neb. 475, 17 N. W. 2d 448.

In this court as required by statute (R. S. 1943, sec. 25-
1925), the cases being in equity, there was a trial de novo
which resulted in the reversal of the decree of the district
court and a remand to that court for decree in conformity
with the opinion. )

The basis of the actions to enjoin, to the extent necessary
to set it out here, was: (1) That the bonds proposed to be
issued and sold were invalid for the reason that they were
in violation of section 18-412, R. S. 1943, and (2) that by
reason of certain representations, promises and pledges
made by the mayor and city council to the electorate during
the election upon the question of acquisition of the property,
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the city is estopped to issue general obligation bonds under
section 19-704, R. S. 1943.

The purport and effect of the former of the two grounds
is in nowise in dispute in the motion presented at this time.
The parties are in accord as to the purport, effect and final-
ity of this portion of the decision, that is, they are agreed
that no such bonds as the city proposed to issue could be is-
sued without a majority vote of the electorate. They are
not so in agreement on the second ground.

As to the second, the Consumers Public Power District by
its motion says that this court by its opinion in the two in-
junction cases (May v. City of Kearney, Consumers Public
Power District v. City of Kearney, supra) declared invalid
the election held pursuant to the ordinance under which the
question of condemnation was submitted the effect of which
was to say that all of the proceedings taken by the city of
- Kearney to condemn the property of the district were in-
valid and of no effect, thereby taking from the appeal here-
in and from all proceedings upon which it depends any jus-
ticiable controversy, in other words, that the opinion in
those cases removes from this case any determinable issue.

In opposition thereto the city of Kearney contends in ef-
fect that nothing was invalidated by the opinion of this
court but the procedure upon which it proposed to issue
bonds. It contends that the effect of the opinion, properly
interpreted, is to sustain the regularity of the election
whereat the question of condemnation was submitted and
every other step in the condemnation process up to the in-
valid effort to issue bonds. It contends further that it is
not precluded from and has the right to now proceed regu-
larly by election to obtain the consent of the electorate to
issue bonds, and, if such consent is obtained, to sell bonds
and complete the acquisition of the property of the Con-
sumers Public Power District on the basis of the award of
the court of condemnation which award was confirmed by
the judgment of the district court, subject of course to the
action of this court with regard thereto on appeal.

A determination of this question requires reference to the
opinion.
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The subject of the proposed bond issue was disposed of by
the opinion in the following words: “We find no authority
in the statute or other precedent supporting the validity of
the bonds proposed to be issued. We can only conclude for
the reasons heretofore stated that they are invalid.”

Following this pronouncement for 19 paragraphs the
opinion deals with the question of the validity of the pro-
ceedings antecedent to the proposed bond issue. The sub-
ject was introduced by the following: “A declaration of in-
validity of the proposed bonds for the reasons above stated,
however, does not give plaintiff May all of the relief to
which he is equitably entitled or completely determine the
issues involved since in any event the city still claims the
right to issue general obligation bonds as permitted by sec-
tion 19-704, R. S. 1943, and will do so unless restrained by
the court. In view of this situation we find it necessary to
determine whether or not because of certain representa-
tions, promises and pledges made by the mayor and city
council the city is now estopped from issuing general ob-
ligation bonds. In this connection we cannot conclude from
the evidence that the representations, promises and pledges
were fraudulently made and do not so find but it is undis-
puted that they were made to the electorate of the city of
Kearney as an inducement to a favorable result which was
attained in the original election to acquire the property. We
do not here intend to pass upon the validity of the election
itself to carry out the purposes for which it was represented
to be held but confine this part of the opinion to the question
of whether the city is now estopped from doing that which
its mayor and city council solemnly promised and pledged
the electorate they would not do. * * * To preserve self gov-
ernment public officials in charge of, or in obtaining con-
trol of, such large public financial and economic operations
must be held to strict accountability for promises and
pledges made to the electorate who under the law and by
their votes confer these powers upon them, in order that the
electorate may cast an intelligent ballot and protect their
personal and property rights.”
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It will be noted from this that the court declined to pass
upon the validity of the election which was the basis of con-
demnation but limited itself to a consideration of the ques-
tion of whether or not the city was estopped to assert any
rights thereunder in the light of the solemn promises and
pledges of the mayor and city council to induce a favorable
result with which promises and pledges there was a failure
of compliance.

After exhaustive discussion the subject was closed with
the following conclusion: “Therefore, we are of the opinion
that the circumstances appearing in the case at bar bring
the city of Kearney squarely within the rules above stated,
and we conclude that the city is estopped to issue general
obligation bonds at this time, its right and power to pro-
ceed further and do so, being thereby invalidated until an-
other election is held and other required steps are taken as
provided in chapter 19, art. 7, R. S. 1943.”

The effect of this conclusion cannot be mistaken when ex-
amined with the statutory provisions to which it refers.
The conclusion invalidates each and every step of the con-
demnation process engaged in by the city of Kearney ante-
cedent to the enactment of the ordinance the purpose of
which was to cause the issuance and sale of bonds to provide
funds to complete the acquisition of the properties of the
Consumers Public Power District. It declares that the city
may not proceed further “until another election is held and
other required steps are taken as provided in chapter 19,
art. 7, R. S. 1943.”

It was under these provisions that the city proceeded.
What it did under these provisions has been nullified. The
right of the city of Kearney to condemnation of the proper-
ty of the Consumers Public Power District must depend
upon a new compliance with these provisions.

Neither a motion for rehearing nor one for clarification
of the opinion was filed in these cases and mandates have
long since been issued. It follows that the opinion as it re-
lates to the subject matter of that action and the parties
thereto is binding upon those parties and also on this court.
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By reason of the identity of the parties and subject mat-
ter of this motion with the parties and subject matter in
that case the conclusion of the opinion there is equally bind-
ing here.

We conclude therefore that the opinion in May v. City of
Kearney, Consumers Public Power District v. City of Kear-
ney, supra, has removed from this case any justiciable issue
or controversy, and that the relief sought, although but a
formality, since proceedings herein have been rendered for
naught by the injunctive relief granted in the other cases,
ought in some manner to be granted in order that the rec-
ords of this court and of the district court may be cleared.

The city of Kearney filed no formal response or resistance
to the motion of the Consumers Public Power District. They
did however present briefs which- by filing have become a
part of the records of this proceeding. In their briefs they
concede that in consequence of the motion the court is re-
quired to interpret the opinion in the injunction cases. The
statement in the briefs making this concession is the fol-
lowing: “Regardless of the dress in which it may be clothed,
the real and only question to be determined on this Motion
is the effect that is to be given to the Opinion of this Court
in the case of May vs The City of Kearney and Consumers
vs The City of Kearney, Nos. 31837 and 31838, filed on Jan-
uary 23, and which will hereinafter be referred to as the
‘Injunction Case.”” We conclude that this concession im-
plies consent to the entry of such judgment on that inter-
pretation as is found to be just and proper.

Having arrived at the conclusion that no issue remains
to be litigated in this case the motion of Consumers Public
Power District to dismiss is sustained and the action is ac-
cordingly dismissed.

MOTION SUSTAINED AND
ACTION DISMISSED.
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Highways. A county cannot be held as an insurer of those who
have occasion to use county highways.

A county is only required to use such care as is reason-
able and ordinary in the maintenance and repair of county high-
ways.

Section 39-834, R. S. 1943, provides that a county is
liable for the “insufficiency” of its highway, which word “insuf-
ficiency” may be defined as being inadequate to the need, use, or
purpose of the highway.

In the original United States government surveys in
the western states, it is provided that on certain range lines
running east and west, called correction lines, the section lines
coming in from the north must jog over on such east and west
road to the nearest section line, continuing on south from this
correction line. A county would not be required to erect a warn-
ing sign, calling attention to this well-known fact, unless a duty
to do so at a particular intersection would be required by reason-
able and ordinary care of its highways.

Automobiles. A motorist who drives his automobile so fast on a
highway at night that he cannot stop in time to avoid a collision
with an object within the area lighted by his headlights is neg-
ligent as a matter of law.

Negligence. When the plaintiff’s negligence is more than slight
as compared with that of the defendant, and is clearly the prox-
imate cause of the accident, the court should direct a verdlct for
the defendant and dismiss the action.

APPEAL from the district court for Cheyenne County:
LEONARD TEWELL, JUDGE. Reversed and dismissed.

R. P. Kepler, for appellant.
P. J. Heaton, for appellee.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,

YEAGER, CHAPPELL, and WENKE, JJ.

su

PAINE, J.
Plaintiff brings action to recover for personal injuries
stained by him in an automobile accident, which he alleges
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was caused by a defective condition of a highway main-
tained by the defendant, the county of Cheyenne. Judg-
ment was entered for $2,812.50, being the amount of the
verdict of the jury. The defendant appeals.

The bill of exceptions discloses the following facts: The
. plaintiff, 21 years of age and married, started about 4:00
a. m. from his home with his brother-in-law, aged 19 years,
on November 13, 1941, to go out to a farm to pick corn.
Plaintiff drove his 1931 Model A Ford about six miles west
on U. S. Highway No. 30 to the town of Sunol, then turned
directly south on a county highway, and drove down this
section line approximately seven miles to an intersection
at a speed of about 30 miles an hour. He drove straight
ahead, although it was a dead end road, requiring him to
turn either east or west, and crashed into the far side of a
borrow pit, which nearly demolished his automobile and
caused him such very serious personal injuries that no
claim is made by the county that the verdict is excessive.

It is a fact that there was no warning sign erected by the
county, and that the north-south section line which the plain-
tiff was traveling ended in an east-west section line, which
is called in the United States government surveys a correc-
tion line, and occurs usually every 24 miles, due to the con-
vergence of longitude, and this was also the range line. The
main travel southward turned at right angles at this inter-
section and went nearly half a mile west on this correction
line, and then turned to the south again. All of these roads
were maintained as graveled county highways, 24 feet wide.

On this particular winter morning, at about 4:30 a. m.,
it was not only very dark, but in addition there was a rather
heavy fog, which wet the headlights and cut down the visi-
bility. .

As one approaches the place of this accident from the
north, he comes down a gentle slope, which is 30 feet lower
at the intersection than it was 1,300 feet back. The contour
of the ground continues to decline at this same gentle slope
over in the field beyond this dead end. In building this east
and west road, the county had made a borrow pit, also used



38 NEBRASKA REPORTS [VoL. 146

Dickenson v. County of Cheyenne

as a drainage ditch, on the south side of this east-west road,
which ditch was about nine feet wide and three feet deep on
the farther side. The plaintiff, driving directly ahead down
that slope at 30 to 35 miles an hour, did not slacken his
speed, and crashed into the south side of this borrow pit,
which stopped the car. .

The plaintiff claimed he never saw the intersection until
he was right on it. His brother-in-law said he noticed it
when they were back about 50 to 75 feet, but did not say
anything to the driver of the car. Yet the testimony is that
plaintiff, either consciously or unconsciously, put on the
brakes, for the skid marks showed plainly 60 to 70 feet back
of the car.

The defendant county sets out some twelve assignments
of error, eight of them relating to alleged errors in the in-
structions, which need not be discussed in this opinion.

The second assignment charged that the court erred in
not sustaining defendant’s motion to dismiss plaintiff’s ac-
tion at the close of the plaintiff’s evidence. This we will
discuss at some length. .

A county cannot be held as an insurer of those who have
occasion to use county highways. A county is only required
to use such care as is reasonable and ordinary in its main-
tenance of its highways. Brooks v. Thayer County, 126
Neb. 610, 254 N. W. 413; Frickel v. Lancaster County, 115
Neb. 506, 213 N. W. 826.

The only liability of a county for the care of its highways
is that provided in section 39-834, R. S. 1943, reading in
part as follows: “If special damage happens to any person,
his team, carriage or other property by means of insuffic-
iency or want of repair of a highway or bridge, which the
county or counties are liable to keep in repair, the person
sustaining the damage may recover in an action against the
county, * * * ; Provided, however, such action is commenced
within thirty days of the time of the injury or damage oc-
curring; * * *

There appears to be no question but that the graveled
county highways in question were kept in repair by a main-



VoL. 146] JANUARY TERM, 1945 39

Dickenson v. County of Cheyenne

tainer man going over them twice a week regularly, and
more often if necessary.

In addition to the repair of the highways, the only other
provision in this statutory limitation placed upon recovery
of damages against a county is in the clause providing that
if any special damage happens to any person ‘“by means of
insufficiency” of the highway. This important word ‘“in-
sufficiency,” as used in this section, may be defined as being
inadequate to the need, use, or purpose of the highway.
The plaintiff charges that it was insufficient by reason of
not having some kind of warning signs installed either along
the road, before one reached the dead end, or across the
dead end itself.

The evidence discloses that, after dark on the night be-
fore they were to testify in February, 1944, tests were made
by officials at this point with the aid of headlights of an
automobile, and the evidence of one witness is that at a
point about 650 feet back from the intersection, that is,
half way down the hill, one could see the intersection, and
that at 400 feet back from the intersection they could see a
post. Another testified he could see the fence across the
road just back of the borrow pit, 750 feet back from the
intersection. ’

We cannot believe that the failure to put up a sign show-
ing that the road turns, which turn can easily be seen 400
to 750 feet back, is such an omission as would charge the
county officers with negligence in their duty in that regard.
See Johnson County v. Carmen, 71 Neb. 682, 99 N. W. 502.

We will now consider the negligence of the plaintiff.

“As a general rule it is negligence as a matter of law for
a motorist to drive an automobile so fast on a highway at
night that he cannot stop in time to avoid a collision with
an object within the area lighted by his lamps.” Roth v.
Blomquist, 117 Neb. 444, 220 N. W. 572, 58 A. L. R. 1473.
See, also, Fulcher v. Ike, 142 Neb. 418, 6 N. W. 2d 610; And-
erson v. Robbins Incubator Co., 143 Neb. 40, 8 N. W. 2d 446.

“A motorist who drives his automobile so fast on a high-
way at night that he cannot stop in time to avoid a collision
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with an object within the area lighted by his headlights is
negligent as a matter of law.” Redwelski v. Omaha & C. B.
Street R. Co., 137 Neb. 681, 290 N. W. 904. See, also,
Fischer v. Megan, 138 Neb. 420, 293 N. W. 287.

In the instant case, it was not only very dark at 4:30 this
winter morning, but there was a fog which would make it
much more difficult to see. This fact imposed an additional
reason why the plaintiff should have reduced his speed and
exercised care commensurate with the surrounding cir-
cumstances, which he failed to do.

In the case of Morrison v. Scotts Bluff County, 104 Neb.
254, 177 N. W. 158, it is shown that the doctrine of contrib-
utory negligence and comparative negligence applies to
counties, and clearly states the rules in regard thereto, as
follows: “The true rule is that, if plaintiff is guilty of negli-
gence directly contributing to the injury, he cannot recover,
even though defendant was negligent, unless the contrib-
utory negligence of plaintiff was slight and the negligence
of defendant was gross in comparison therewith. If, in
comparing the negligence of the parties, the contributory
negligence of the plaintiff is found to exceed in any degree
that which under the circumstances amounts to slight neg-
ligence, or if the negligence of defendant falls in any degree
short of gross negligence under the circumstances, then
the contributory negligence of plaintiff, however slight, will
defeat a recovery.” See R. S. 1943, sec. 25-1151.

Now, the proximate cause of an injury is that which in
~ natural and continuous sequence, without any intervening
cause, produces the injury. See Kudrna v. Sarpy County,
125 Neb. 83, 249 N. W. 87.

The plaintiff testified that when he came down that road
he was keeping a sharp lookout for that corner, but he said
he did not know just where it was. So while he was watch-
ing for this dead end intersection, which he knew was there
for he had traveled over the east and west road before, he
did not slacken his speed at all as he came down that hill.

To show the negligence of the plaintiff, there is this ad-
ditional fact that there was a very large black post, made






















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































