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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA
SEPTEMBER TERM, 1943

JOSEPH W. MULLER, APPELLANT, V. FRANK JENSEN,
APPELLEE.
12 N. W. 2d 80

F1Lep DECEMBER 3, 1943. No. 31598.

1. Appeal and Error. Where the sustaining of a special demurrer
is assigned as error, and the transcript does not contain the
pleading against which the demurrer was directed, nor the de-
murrer, nor the court’s ruling thereon, this court cannot deter-

mine the error assigned.

2. Evidence. Under the circumstances set out in the opinion the
trial court did not err, to the prejudice of the plaintiff, in re-

stricting the cross-examination of an expert witness.

3. Trial. Error cannot be predicated upon the refusal of an in-

struction which is not applicable to the evidence.

Error alleged in an instruction to the jury must be

called to the attention of the trial court, in the motion for a

new trial, before it will be considered by this court.

APPEAL from the district court for Platte county: ER-

NEST G. KROGER, JUDGE. Affirmed.
M. S. McDuﬁee, for appellant.

Kennedy, Holland, DeLacy & Svoboda, Walter, Flory &

Schmid and Edwin Cassem, contra.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,

YEAGER, CHAPPELL and WENKE, JJ.
SIMMONS, C. J.

This is an action against a physician and surgeon to re-

(D
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cover damages for alleged malpractice. The case was tried
to a jury and resulted in a verdict for the defendant. Plain-
tiff appeals. We affirm the judgment of the trial court.

Plaintiff’s witnesses related the following factual situa-
tion: Plaintiff and his son were in an automobile accident
on March 20, 1936. The son received an injured finger.
The son, accompanied by the father, went to the defendant
for treatment of the son’s injury on April 1. At that time
the defendant volunteered to examine the plaintiff for in-
juries to his body and found none. Defendant noted an old
callous on the inner side of the little finger of the plaintiff’s
left hand. When the defendant asked about it he was told
that it had been there for years and that it hurt sometimes
when hard work was done with the hand. Defendant then
volunteered to remove it. Defendant, without sterilizing the
hand, injected a local anesthetic, took a knife from a table,
made diagonal incisions like a star, opened the callous,
probed it with an instrument, found nothing in’it, dressed
it and told the plaintiff it would be all right. Plaintiff went
home. The hand pained him during the night and in the
early morning he had increasing pain. The doctor was
called by telephone the next morning and instructed the
plaintiff to soak the hand in hot water. On Saturday, April
4, the plaintiff’s hand was inflamed, he was suffering pain
and was having chills. He returned to the defendant’s office
where the old dressing was removed, the wound cleaned and
a wet-pack dressing applied. Defendant gave plaintiff a
bottle of medicine to apply through the wet pack. Defend-
ant informed the plaintiff that he would not be available on
Sunday but to return Monday for treatment. On Sunday
the plaintiff was worse and he went to Columbus where he
consulted Doctor McGowan. At that time the dressing put
on by defendant had not been removed. Doctor McGowan
found the hand inflamed and the infection spreading. Plain-
tiff was hospitalized and treated. A surgeon, Doctor Mor-
row, was later called. Drains were put in the hand and
arm, hemorrhages occurred, a blood transfusion was had,
and finally on April 23, in order to save plaintiff’s life, the
lower left arm was amputated.
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It was plaintiff’s contention that unsterile instruments
were used and the infecting germs negligently placed in the
wound when the callous was removed.

Defendant’s evidence was, in many particulars, in direct
confiict with plaintiff’s evidence. It supported this factual
situation. Plaintiff and his son came to the defendant’s of-
fice on March 21. The son’s hand was treated. Plaintiff
complained of pain in his body. He was examined and no
broken bones or other injuries were found. Plaintiff and
his son returned on April 1. Defendant treated the son’s
hand. Plaintiff at that time showed defendant his left hand.
There was an infected spot on the left little finger above the
callous. A small closed perforation of the skin was evident.
Defendant cleansed and sterilized his own hands and the
hand of the plaintiff. He then, using a sterile needle, in-
jected a local anesthetic. Then using a knife, that had been
sterilized, he opened the wound, found pus, removed a small
sliver, showed it to plaintiff, cleansed the wound, placed in
it a sterile wick to aid in draining, dressed the wound with
sterile gauze and instructed plaintiff to return the next day.
Plaintiff did not return. Defendant denied having received
the telephone call the next day. On Saturday, April 4, the
plaintiff returned. The hand was examined, treated and a
wet dressing applied. Defendant instructed the plaintifi to
return the following day. Defendant denied that he had
told the plaintiff he would not be at home on Sunday and
testified that he was at home on that day. Plaintiff did
not thereafter consult the defendant and defendant did not
thereafter treat him. Defendant’s office assistant corrobo-
rated him in detail as to the methods used to sterilize the
instruments and as to the method and treatment given and
the removal of the sliver. Defendant’s records corrobo-
rated the testimony of the examination, the treatment and
the removal of the sliver.

Doctor McGowan was called as a witness by both plaintiff
and defendant, and when testifying for the plaintiff on di-
rect examination said that plaintiff had told him when first
consulted that he, plaintiff, received an injury on his hand
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in the automobile accident ; that he did not know whether it
was a piece of wire or glass or wood that caused the punc-
ture wound ; that he had had more or less pain in the hand
from that time on and that the place on his little finger was
opened by the home doctor April 1. The record of this his-
tory, as given by the plaintiff, was made at the time. Doc-
tor McGowan also testified as to the dressing on the hand
on April 5 being different from that shown to have been
placed on the hand on April 4 by the defendant. The jury,
by their verdict, resolved these conflicts in the evidence
against the plaintiff.

We are then to consider whether or not error, prejudicial
to the plaintiff and requiring a reversal, occurred at the
trial.

Plaintiff’s first assignment is that the trial court erred in
sustaining “the special demurrer of Frank Jensen wherein
the court held that there were several causes of action im-
properly joined.” The transcript shows a petition filed. on
March 4, 1941, entitled “Joseph W. Muller, Plaintiff, v.
Frank Jensen, Defendant.” The first paragraph is “That
on the 20th day of January, 1941, in the case of Joseph W.
Muller, plaintiff, vs. Frank H. Morrow, Patrick H. McGowan
and Frank Jensen, defendants, this court held that the orig-
inal petition filed therein contained misjoinder of the causes
of action, which holding was had upon the special demurrer
of the defendant, Frank Jensen, and the plaintiff having
procured leave to file petitions for each cause of action stat-
ed in the original petition, and that they be docketed as
separate causes and proceed without further service of sum-
mons, alleges:” Subsequently an amended petition was filed
containing the above allegation excepting the final word “al-
leges” and eliminating all reference to Doctors Morrow and
McGowan as defendants in other paragraphs of the peti-
tion. Both the petition and amended petition concludes
with a prayer for “judgment against the defendant.”

It seems from this allegation that the plaintiff first
brought an action against the three doctors, that a special
demurrer was filed to that petition by the defendant Jensen
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and that demurrer sustained, and subsequently plaintiff
procured leave to file and did file petitions to be “docketed
as separate causes.” Plaintiff now seeks by this assign-
ment to test the correctness of the trial court’s ruling on the
special demurrer. The transcript however does not contain
the original petition, in which the three doctors were de-
fendants, nor the special demurrer, nor the court’s ruling.
Under these circumstances we are unable to determine the
error assigned. See Ball v. Nelson, 45 Neb. 205, 63 N. W.
361.

Plaintiff next argues his assignment that the trial court
erred in restricting his cross-examination of an expert wit-
ness. This witness was being examined as to the habits,
length of life, and the time within which and in what kingd
of a medium certain germs would become virulent. After
some questions the court said “we have had enough about
these germs I believe” and stopped the cross-examination
as to that subject matter. Plaintiff, by his own expert wit-
nesses, had gone thoroughly into these matters and had
done so also by cross-examination of defendant’s witness.
We see no prejudicial error in the trial court’s ruling.

Plaintiff next argues his assignment that the trial court
refused to give the following instruction to the jury: “You -
are instructed that if plaintiff’s son Earl called the defend-
ant over the telephone on about March 21, 1936, and the de-
fendant refused to respond to the call or to go to the de-
fendant’s (plaintiff’s) home as requested by Earl, if he did
request it, or that upon the 4th of April, 1936, the defend-
ant after dressing the plaintiff’s hand told the plaintiff not
to return the next day, then if you find that either or both
of these statements are true they or either of them could
constitute negligence on the part of the defendant.” There
was no evidence that plaintiff’s son called the defendant
over the telephone on or about March 21, 1936. Plaintiff’s
testimony was that he first went to the doctor’s office, so far
as this matter is concerned, on April 1, 1986. The evidence
of the son was that he called the defendant over the tele-
phone on April 2 and “I told him about it and he said ‘What!
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That little incision I made yesterday? and I said ‘yes’ and
he said ‘Don’t let him get excited about that, have him put it
in some hot water, as hot as he can stand it, and it will be
over in a day or so.”” He was then asked “And he didn’t
come?’ and answered “No, he never.” We do not find tes-
timony of the son that he “requested” the defendant to go
to the plaintiff’s home. Under these circumstances we see
no error in the court’s refusal to give the requested instruc-
tion. “Error cannot be predicated upon the refusal of an
instruction which is not applicable to the evidence.” Che-
zem v. State, 56 Neb. 496, 76 N. W. 1056.

The plaintiff next, by separate assignments, complains of
the court giving instructions numbered ten and thirteen.
An examination of the motion for a new trial, as it appears
in the transecript, reveals that the giving of these two in-
structions was not assigned therein as error. It is the set-
tled rule of this court that error alleged in an instruction to
the jury must be called to the attention of the trial court in
the motion for a new trial before it will be considered by
this court. Stevenson v. Omaha Transfer Co., 87 Neb. 794,
128 N. W. 508; Fred F. Shields Co. v. Chicago & N. W. Ry.
Co., 107 Neb. 472, 186 N. W. 332; Bailey v. Lund, 134 Neb.
319, 278 N. W. 506.

The judgment of the trial court is affirmed.

AFFIRMED.

IN RE APPLICATION OF THE CITY OF SIDNEY ET AL,
CONSUMERS PUBLIC POWER DISTRICT, PETITIONER, V. CITY
OF SIDNEY, RESPONDENT.

12 N. W. 2d 104

FiLED DECEMBER 3, 1943. No. 31684.

1. Courts. The appointment of the members of a court of con-
demnation by the supreme court under the provisions of section
19-702, Comp. St. 1929, is a ministerial act and as such it in no
way enlarges the jurisdiction of the supreme court.

The statutory power of the supreme court to appoint
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the members of a court of condemnation does not have the ef-
fect of lodging the condemnation proceeding in the supreme
court.

A proceeding in the supreme court to vacate the ap-
pointment of the members of a court of condemnation because
of irregularities in the condemnation proceeding is not within
the original or appellate jurisdiction of the supreme court, nor
is it incidental to any pending judicial proceeding which could
have the effect of bringing it within the jurisdiction of the su-
preme court. ,

When the appointment of a court of condemnation by
the supreme court appears to be in accordance with the appli-
cable statute, a petition to vacate the appointment because of ir-
regularities in the condemnation proceeding will not be enter-
tained.

Original proceeding In re Application of City of Sidney
et al. for the appointment of judges to constitute a court of
condemnation against Consumers Public Power District,
wherein Consumers Public Power District petitioned for an
order vacating the appointment of the court of condemna-
tion previously appointed by the supreme court. Petition
dismissed and injunctive order previously issued dissolved.

Clarence A. Davis and William W. Redmond, for peti-
tioner. .

P. J. Heaton and L. J. TePoel, for respondent,

Harold C. Linahan, W. W. Wenstrand, G. H. Seig, Ed-
ward Sklenicka, Louis T. Carnazzo, H. A. Prince, James C.
Kinsler, H. L. Blackledge, Kenneth H. Dryden, Max Kier
and A. A. Whitworth, amici curiz.

Heard before SIMMoONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ. '

CARTER, J.

The petitioner, Consumers Public Power District, prays
for an order vacating the appointment of the court of con-
demnation appointed by this court to appraise the value of
the electric light and power system of the petitioner in and
near the city of Sidney, Nebraska, pursuant to the pro-
visions of sections 19-701 to 19-707, Comp. St. 1929.
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The record shows that there was filed in this court on
March 12, 1942, a certificate as required by section 19-702,
Comp. St. 1929, and a request for the appointment of three
district judges to constitute a court of condemnation for the
ascertainment of the value of the electric light and power
system of the petitioner at Sidney. On April 4, 1942, this
court entered its order appointing three district judges as
a court of condemnation pursuant to the provisions of the
aforesaid statute.

Petitioner prays for the vacation of the order of appoint-
ment for the following reasons: First, the ordinance of the
city and the election held pursuant thereto are void in their
entirety in that the proceeding is directed against the
property of the Western Public Service Company when the
condemnor well knew that said property had been sold and
transferred to the Consumers Public Power District prior
to the submission of the pertinent question to the electors
of the city of Sidney. Second, that the title to said property
was in dispute and undeterminable, and the method of tak-
ing and the nature of the property permitted to be taken
being dependent upon the character of the ownership, a de-
termination of ownership is a condition precedent to a valid
condemnation. Third, that the ordinance enacted and the
notice of election and ballot by which the proposition was
submitted at the election are insufficient in form and sub-
stance in that they are ambiguous and uncertain, and whol-
ly fail to show the specific part of petitioner’s property
sought to be condemned.

The city of Sidney in its answer contends that the su-
preme court does not have jurisdiction of the present pro-
ceeding in that it is not appellate in character or one of the
actions listed in the Constitution as being within the orig-
inal jurisdiction of that court. It is also contended that the
proceeding before us is not incidental to the appointment
of the members of the court of condemnation as provided by
the applicable statute. The city denies any insufficiency of
the city ordinance and ballot submitted to the electors of
the city and prays for the dissolution of the injunction
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granted. It is upon these issues that the decision must turn.

The record in the proceeding before us shows that an or-
dinance was passed and an election held upon the question
whether the city of Sidney should acquire by eminent do-
main proceedings the entire electric light, steam and power
plants, including both generating and distribution systems
of the Western Public Service Company located and oper-
ated partly within and partly without the city of Sidney, all
of which purports to be specifically described in the ordi-
nance enacted and the ballot used. The record further
shows that the electors voted in the affirmative by the re-
quired majority to carry the proposition submitted. These
facts were communicated to the supreme court in the form
of a certificate, regular on its face, together with a request
for the appointment of three district judges to constitute a
court of condemnation in accordance with section 19-702,
Comp. St. 1929. In considering the powers of the supreme
court with relation to an application to vacate the order ap-
pointing the members of the court of condemnation, the
nature of the authority exercised in making the appoint-
ment in the first instance becomes of primary importance.

The power of the supreme court to appoint the members
of the court of condemnation arises by virtue of section 19-
702, Comp. St. 1929, which provides in part as follows:
“ * % % the city council or officer possessing the power and
duty to ascertain and declare the result of such election
shall certify such result immediately to the supreme court
of the state and the supreme court shall within thirty days
after the receipt of such certificate, appoint three district
judges from three of the judicial districts of the state, and
said three judges shall constitute a court of condemnation
for the ascertainment, and finding of the value of any such
plant, works, or system * * *

It will be noted that the appointment of the members of
the court of condemnation is required by the statute upon
the filing of a certificate indicating an affirmative vote on
the condemnation proposal. It does not arise incidentally
to any case pending in the supreme court, either on appeal
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or by original action. We have heretofore held that the
proceedings of the court of condemnation are judicial in
their nature, although it is not a court in the constitutional
sense. Updike v. City of Omaha, 102 Neb. 782, 169 N. W.
725. In State v. Neble, 82 Neb. 267, 117 N. W. 723, we
said: ¢ * * * many executive or administrative acts per-
formed by judicial officers, and many judicial acts per-
formed by ministerial officers, are and must be held valid.
* * * The appointment of an officer might properly, we
. think, be classed as the exercise of an executive or adminis-
trative function, at least not judicial. Yet courts and
judges frequently find it necessary to make such appoint-
ments in order that the judicial functions of the courts may
be freely exercised. It often happens that courts or judges
are clothed with this appointing power where the appointee
may not be required to discharge any duty which could be
in any way ancillary to the exercise of the judicial functions
of the court or judge making the appointment, and yet the
validity of the appointment could not be successfully ques-
tioned, for the reason that the person appointed would ex-
ercise judicial functions in the discharge of the duties im-
posed under the appointment.” And in the Updike case the
court concluded its discussion of this point in the following
language: “We find no difficulty in holding, therefore, that
no new court was created by the act in violation of article
VI of the Constitution, and that the vesting of the power in
this court, or in the chief justice, to appoint the members
of the board of appraisers does not violate the constitution-
al requirements (article II) that the executive, legislative
and judicial departments of the government be kept separ-
ate, ‘and no person or collection of persons being one of
those departments, shall exercise any powers properly be-
longing to either of the others, except as hereafter express-
ly directed or permitted.”” These holdings were adhered
to in City of Mitchell v. Western Public Service Co., 124
Neb. 248, 246 N. W. 484. '

We conclude therefore that the supreme court had au-
thority under the quoted provisions of the statute, upon the
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filing of the certificate therein required as a condition pre-
cedent to such appointment, to appoint the court of condem-
nation as it did as shown by the record.

The question then posed is whether the supreme court,
after making the appointment in accordance with the stat-
ute, may vacate its order of appointment because of irreg-
ularities in the condemnation procedure, assuming for the
purposes of this discussion that irregularities do exist. We
do not think that such action has any relation to the ap-
pointment of the members of the court of condemnation.
We think the situation is similar to that discussed in Mat-
theis v. Fremont, E. & M. V. R. Co., 53 Neb. 681, 74 N. W.
30, wherein this court in substance said with reference to
a proceeding for condemning real estate for a right of way
for a railway company: The selection of six freeholders by
the county judge as required by the applicable statute did
not constitute the proceeding a matter instituted and pend-
ing in the county court. The power conferred by the act
upon the county judge and the duty required of him by that
act are not judicial powers or duties, but purely ministerial
acts.

We necessarily conclude that the condemnation proceed-
ing in the case at bar was not instituted in the supreme
court and that the proceeding is not now, nor has it been in
the past, a pending action in this court.

But it is urged that the right to pass upon the irregular-
ity of the proceeding is incidental to the appointive power.
We think this contention is without merit. This same the-
ory was advanced in Mattheis v. Fremont, E. & M. V. R.
Co., supra, wherein it was said: “A second theory upon
which counsel for plaintiff in error seeks to maintain this
action is that the county court is invested with equitable
jurisdiction, and that this action is brought to that court,
invoking its equity powers to set aside the condemnation
proceeding because procured by fraud; but this theory, like
the other, assumes that the condemnation proceeding oc-
curred in the county court. It may be conceded that the
county court, as a court of record, is invested with equitable
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powers and jurisdiction in any case before it when by the
Constitution or the laws of the state that court is invested
with jurisdiction of the subject matter out of which the
case or proceeding in hand grows. But neither the Consti-
tution, nor any statute of this state, invests the county
courts with general equitable jurisdiction; and if this con-
demnation proceeding was procured by fraud practiced up-
on the county judge and the appraisers, the county court
is not invested with any equitable jurisdiction to vacate it.
If in a suit brought before the county judge sitting as a jus-
tice of the peace one party by fraud should obtain a judg-
ment, it certainly would not be contended that the county
court was possessed with equitable jurisdiction to set that
judgment aside. 'The county court, then, had no jurisdic-
tion or authority to grant the relief prayed for in this ac-
tion, viewing it as purely an equitable action invoking the
equity powers of the county court.”

The logic of the foregoing case is particularly applicable
here. The condemnation proceeding was not instituted in
or pending in the supreme court. Neither the Constitution,
nor any statute of this state, consistent therewith, invests
the supreme court with general equitable powers in mat-
ters of this kind. The relief prayed for does not bring the
action within the original jurisdiction of the supreme court
as defined in the Constitution, and it is superfluous to say
that it is not within the appellate jurisdiction of the court.
The appointment of the members of the court of condemna-
tion being a ministerial act, it cannot have the effect of en-
larging the jurisdiction of the court, even though the ten-
dered issues may appear to have some relation thereto.

It is.not necessary for us to decide whether the supreme
court could pass upon the validity of its appointment of a
court of condemnation under an unconstitutional statute.
We merely point out that this court did pass upon constitu-
tional questions on applications to vacate similar appoint-
. ments in the cases of Updike v. City of Omaha, supra, and
City of Mitchell v. Western Public Service Co., supra.

Much of the briefs of the parties, as well as those pre-
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pared and filed by amici curie, are devoted to the contention
that sections 19-701 to 19-707, Comp. St. 1929, are unconsti-
tutional in that due process of law is not afforded the own-
ers of the property purported to be condemned under the
power of eminent domain. We are unable to pass upon this
question for the reason that it is not relied upon in the peti-
tion before us. We have many times held that this court
will not anticipate a question of constitutional law in ad-
vance of the necessity of deciding it and will not formulate
a rule of constitutional law broader than is required by the
precise facts to which it is to be applied. First Trust Co. ».
Smith, 134 Neb. 84, 277 N. W. 762 ; Howarth v. Becker, 131
Neb. 233, 267 N. W. 444. The question of constitutionality
not being an issue under the pleadings filed, this court may
not properly pass upon it.

We conclude, therefore, that the appointment of the
members of the court of condemnation in the instant case
was in accordance with section 19-702, Comp. St. 1929 ; that
the issue raised by the petition of the Consumers Public
Power District is not within the original jurisdiction of
this court or of its appellate jurisdiction as they are defined
in the Constitution; that the appointment of the members
of the court of condemnation by the supreme court as pro-
vided by section 19-702, Comp. St. 1929, is a ministerial act
only and does not lodge the condemnation proceeding in the
supreme court or amount to such an institution of a pro-
ceeding as to give this court any jurisdiction to pass upon
the question posed by the petition. The petition of the Con-
sumers Public Power District will therefore be dismissed
and the injunctive order heretofore issued is hereby dis-
solved. .

DISMISSED,
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ALEXANDER A. BAUER, APPELLANT, v. EARL U. W00D AND
ED A. WOOD, ACTING AS COPARTNERS UNDER THE NAME
OF EARL WooD’s DAIRY, APPELLEES.

12 N. W. 2d 118

FiLep DECEMBER 3, 1943. No. 31633.

1. Appeal and Error. In reviewing a motion for a directed verdict
or dismissal, this court will assume the existence of every mate-
rial fact which competent evidence tends to establish and give
the plaintiff the benefit of the logical inferences therefrom.

2. Fraud. To maintain an action for damages for false represen-
tation, the plaintiff, in substance, must allege and must prove
by a preponderance of the evidence the following elements: (1)
What representation was made; (2) that it was false; (3) that
the defendant knew it was false, or else made it without knowl-
edge as a positive statement of known fact; (4) that the plain-
tiff believed the representation to be true; (5) that the plaintiff
relied on and acted upon the representation; (6) that the plain-
tiff was thereby injured; and (7) the amount of the damages.

Fraud is never presumed but must be proved by a pre-
ponderance of the evidence by the person alleging it, and upon
failure to so prove the party alleging fraud fails.

4. Pleadings. The rule of law is inflexible that the allegations and
the proof, allegata et probata, must agree.

5. Trial. Where the evidence is insufficient to sustain a verdict
for plaintiff, the dismissal of the action is not erroneous.

APPEAL from the district court for Lancaster county:
ELLwoop B. CHAPPELL, JUDGE. Affirmed.

T. R. P. Stocker and Bruce Fullerton, for appellant.

Claude S. Wilson, Roy F. Gilkeson and Hymen Rosen-
berg, contra.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER and WENKE, JJ.

MESSMORE, J.

Plaintiff seeks to recover compensation for his services in
selling dairy products for the defendants. At the close of
the plaintiff’s evidence, defendants moved for a directed ver-
dict which was sustained. Plaintiff’s action was dismissed.
From this ruling plaintiff appeals.
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Plaintiff’s amended petition is of great length. We here
set forth the substance of it. In his first cause of action
plaintiff alleged the partnership of the defendants and that
they were engaged in the business of buying and selling,
wholesale and retail, various dairy products and other mer-
chandise, such as candy, cigars and cigarettes, operating
various stores of the same nature throughout the city of
Lincoln. The defendant with whom the transactions in this
case were had was Earl U. Wood, who will be hereinafter
referred to as Wood, and who acted for himself and the
partnership.

Pursuant to a contract between the plaintiff and defend-
ants, dated May 3, 1935, plaintiff opened a store for busi-
ness at 931 South Twenty-seventh street in the city of Lin-
coln June 5, 1935, and entered the employment of defend-
ants as manager, operating the store until March 22, 1941.
He alleged that he performed all of the terms and agree-
ments on his part, but that defendants neglected to do the
things they agreed to do in such oral and written agree-
ment. Plaintiff then detailed facts to disclose that he had
had no previous business experience in the city and placed
reliance upon the representations made by defendant Wood,
which were inducements for plaintiff to operate the store;
that such representations were false and untrue, made for
the purpose of defrauding and injuring the plaintiff; ihat
plaintiff, relying upon such representations and believing
them to be true, accepted employment, and that defendants
so induced the plaintiff, by various acts and artifices, false
and fraudulent statements, to enter such employment. It
was agreed that upon the sale of milk plaintiff was to re-
ceive a commission of one cent a quart. This amount he re-
ceived until about eight months after the opening of the
store when the commission was changed to one-half cent a
quart, the defendants representing to plaintiff that they
were compelled to pay higher sums for the merchandise,
business was falling off, and there was a milk-and-cream
war on among various firms in the same locality, making it
necessary for them to reduce plaintiff’s commission in order
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to compete and carry on the business, which was losing
money. Wood stated that he had negotiated with other
firms in a similar business to meet and stabilize prices and
regulate the business competition, to again put the business
on a paying basis and reduce the overhead. Plaintiff plead-
ed that, relying on such fraudulent representations of the
defendants, he was injured thereby, and prayed for dam-
ages in the sum of $2,000.

The third cause of action incorporated the allegations of
the first cause of action with reference to the fraud prac-
ticed by the defendants against plaintiff, and was a quan-
tum meruit pleading for services, and prayed for $2,000.
The second cause of action incorporated all of the elements
pleaded in the first cause of action and was for the reason-
able value of services in selling merchandise, consisting of
candy, cigars, cigarettes and tobacco.

Defendants’ answer admitted the nature of the business,
the employment of the plaintiff, the contract, and denied
the fraud; alleged that there were no oral conditions or
stipulations to the agreement; that after it had been en-
tered into the commissions were agreed upon between the
parties ; that after eight months had elapsed Wood informed
the plaintiff that the original commission of one cent a quart
on milk would be cut to a half cent, because business was
falling off, and defendants were obliged to pay a larger sum
for merchandise ; further, that plaintiff informed Wood that
he was agreeable to the modified commission schedule, and
thereafter the sale of products was made by the plaintiff in
accordance with the modified schedule of commissions. The
answer was substantially the same to the third cause of ac-
tion, and, with reference to the second cause of action, it ad-
mitted that merchandise, such as candy and tobacco, was
sold by the plaintiff actually for the purpose of promoting
and increasing the sale of milk and other dairy products
and promoting business generally. All other averments of
the third cause of action were denied.

The contract, attached to the amended petition and made
a part thereof, is dated at Lincoln, Nebraska, May 3, 1935.
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It designated the parties to the agreement, the place of
business, and that plaintiff made a deposit of $200, acknowl-
edged the receipt of this amount; then stated that Earl U.
Wood, the managing operator of the defendants, for and in
their behalf, was to equip the substation with everything
necessary for its complete operation, to pay the light, heat,
rent, refrigeration, and to supply the merchandise for sale
at the location. Plaintiff was to furnish the help necessary
to keep the business open from 7 a. m. to 9 p. m., and longer
if business warranted, plaintiff to be the judge. Plaintiff,
for his compensation, was to work on a commission basis,
the same to be agreed upon from time to time by Wood and
plaintiff, and to be taken out on the checking of each day’s
business, to be done the following morning ; the plaintiff to
be responsible for the shortage of merchandise except that
part which was spoiled or not up to standard; the contract
to continue so long as the same was mutually satisfactory
to both parties. In casé the plaintiff became dissatisfied
and desired to terminate the relationship, he could do so
immediately, and 90 days thereafter $200 was to be re-
turned to him. A similar provision, so far as the defend-
ants were concerned, was incorporated and, if taken ad-
vantage of, would require the return of $200 with 5 per
cent interest thereon. .

The record discloses that plaintiff was paid commissions
in full on the basis of one cent a quart for about the first
eight months; that he operated the store, and that from
February 1, 1936, to March 1, 1941, 372,405 quarts of milk
were sold by the plaintiff upon which a commission of one-
half cent a quart was allowed, which the record shows he
had received and had taken this amount for a period of
nearly six years before terminating the contract. It will be
noted that the contract provided that by mutual agreement
the commission could be changed. It is quite apparent that,
by receiving this amount of money for such period, the
plaintiff acquiesced in and agreed to the change. There is
evidence that the plaintiff repeatedly requested the defend-
ants to replace the half cent commission for each quart of
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milk sold, and plaintiff testified he was led to believe that
the reduction in the commission was temporary and it
would be replaced. He told defendants’ bookkeeper that he
wished the defendants would replace the one-half cent com-
mission which had been withheld; he stated that no final
settlement was reached and that he had furnished defend-
ants a written statement. He further testified that he and
his wife, subsequent to January, 1936, complained to Wood
and were told they had nothing to worry about, but that
Wood kept putting them off. Wood testified that they were
operating the business with little money, but that plaintiff
had been paid his commissicn in full each and every week
and that plaintiff had accepted such commission without
complaint.

The testimony with reference to the sale of candy and
tobacco shows the sales of candy in the amount of $1,569.28;
tobacco sales $1,318.31; that defendants’ gross profit in
candy sales was $207.07, or 15 per cent, and on tobacco
$131.50, or 11 per cent; total profit on the two items
$339.57; the expense involved in selling the merchandise,
including sacks and scales to handle the items and a tobacco
license, which was $15 a year; the cost of defendants doing
business at the station involved was 18 per cent of the
sales in winter months and 10 per cent of the sales during
the summer months. There is further testimony that this
merchandise was placed in the plaintiff’s place of business
in order to promote sale of dairy products, and that no
agreement of any kind was reached as to plaintiff’s receiv-
ing any compensation for the sale of this kind of merchan-
dise. The foregoing constitutes the essential elements of
plaintiff’s evidence.

Plaintiff predicates error on the sustaining of defend-
ants’ motion for a directed verdict. In considering the er-
ror complained of, the following authority is pertinent:

“A motion for a directed verdict must, for the purpose of
a decision thereon, be treated as an admission of the truth
of all material and relevant evidence submitted on behalf of
the party against whom the motion is directed, and said



VoL. 144] SEPTEMBER TERM, 1943 19

Bauer v. Wood

party is entitled to have every controverted fact resolved in
his favor, and to have the benefit of every inference that
can reasonably be deduced from the facts in evidence.”
Moncrief v. Interstate Transit Lines, 129 Neb. 168, 261 N.
W. 163. See, also, Zielinski v. Dolan, 127 Neb. 153, 254
N. W. 695; In re Estate of Skade, 135 Neb. 712, 283 N. W.
851 ; Bowerman v. Greenberg, 142 Neb. 721, 7T N. W. 2d 711;
Long v. Railway Mail Assn., 143 Neb. 949, 12 N. W. 2d 113.
We proceed with the foregoing rule in mind.

Plaintiff contends that in this case there were controvert-
ed issues of fact to be submitted to the jury, in that Wood
withheld one-half cent commission for each quart of milk
sold, which he would eventually raise to the original com-
pensation agreed upon, continually informing the plaintiff
that the defendants were ‘“hard up,” needed time and would
“catch up” on the back payments, leading plaintiff to be-
lieve that Wood would abide by his statements in such re-
spect; and, with reference to the sale of candy and tobacco,
that Wood had informed plaintiff he would figure out the
commission for the reasonable value of the services in sell-
ing such merchandise. Plaintiff claims that the profit of
defendants on those items was $339.57, and that he is en-
titled to a commission for the value of the services rendered.

We refer to the contract and that part of it which reads:
The plaintiff “for his compensation is to work on a com-
mission basis, the same to be agreed upon from time to time
between the said Earl Wood and” the plaintiff. The com-
mission was changed, as heretofore stated, to one-half cent
a quart, and this amount plaintiff received in full for a
period of nearly six years after the change was made. We
conclude that plaintiff is in no position at this time to orally
dispute the agreement. It is obvious from a careful read-
ing of plaintiff’s amended petition that he based his action
upon fraud, rather than upon contract, and pleaded all of
the elements of fraud. As held in one of the numerous de-
cisions in this state to the same effect:

“To maintain an action for damages for false representa-
tion, the plaintiff, in substance, must allege and must prove
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by a preponderance of the evidence the following elements:
(1) What representation was made; (2) that it was false;
(3) that the defendant knew it was false, or else made it
without knowledge as a positive statement of known fact;
(4) that the plaintiff believed the representation to be true;
(5) that the plaintiff relied on and acted upon the repre-
sentation; (6) that the plaintiff was thereby injured; and
(7) the amount of the damages.” Peterson v. Schaberg,
116 Neb. 346, 217 N. W. 586.

Having pleaded fraud, the plaintiff was obligated to prove
it, as disclosed by numerous decisions of this court, one of
which held : .

“Fraud is never presumed but must be proved by a pre-
ponderance of the evidence by the person alleging it, and
upon failure to so prove, the party alleging fraud fails.”
Ralston Purina Co. v. Cox, 141 Neb. 432, 3 N. W. 2d 748.

“The rule of law is inflexible that the allegations and the
proof, allegata et probata, must agree.” Traver v. Shaefle,
33 Neb. 531, 50 N. W. 683. See, also, Clarke v. Omaha &
S. W. R. Co., 5 Neb. 314 ; I'mhoff v. House, 36 Neb. 28, 53
N. W. 1032; Ayers v. Wolcott, 66 Neb. 712, 92 N. W. 1036.

The defendants’ contention is that the trial court proper-
ly directed a verdict against plaintiff, for the reason that
this action was brought as one founded on fraud and the
plaintiff failed to establish fraud; citing Reid v. Brechet,
117 Neb. 411, 220 N. W. 590, wherein this court held:

“In a law action to recover damages growing out of a con-
spiracy to defraud, and such being the only issue tendered
by the pleadings, the evidence of such conspiracy being in-
sufficient to justify the trial court in submitting the case to
the jury, it is error to submit the case to the jury on the
theory of liability growing out of partnership relation.” In
determining this question, the court found it necessary to
resort to the pleadings to ascertain the nature and theory
of the action under which the plaintiff sought recovery and
to analyze the pleadings. The function of the pleadings is
to state the issues involved and the facts upon which the
parties rely for their success in the action. The court in
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the cited case went on to say-: “Certainly the defendants in
this case would have a right to know upon what theory the
plaintiff was going to proceed and a right to rely upon piain-
tiff’s statement of the case in order that the defendants
might meet the plaintiff’s evidence. The evidence must sup-
port the allegations in the petition or judgment in plaintif’s
favor cannot be sustained.” Citing Traver v. Shaefle, su-
pra; Llliott v. Carter White-Lead Co., 53 Neb. 458, 73 N.
W. 948. .

The plaintifi’s eriticism that the court in Reid v. Brechet,
supra, considered the defendants’ answer only as a general
denial, is not warranted. While the contention was made
that the defendants were not misled on the pleadings and
that the defendants’ pleadings were sufficient to join the is-
sue on contract, and in their answer set forth their contrac-
tual defense, it is true that the very nature of the case re-
quired an answer to the contract pleaded, to show its rela-
tion with reference to the broad charges of fraud by the
plaintiff upon which he premised his action. The defend-
ants had a legal right to expect and anticipate that the
plaintiff would proceed in accordance with the causes of
action as pleaded in his amended petition. The testimony
failed to establish any right of recovery in fraud, and the
trial court properly directed a verdict for the defendants.
The contract was mutual ; plaintiff could have terminated it
immediately and was not under obligation to accept the re-
duction made by the defendants for a number of years.

“Where the evidence is insufficient to sustain a verdict
for plaintiff, the dismissal of the action is not erroneous.”
Beber v. Beebe & Runyan Furniture Co., 97 Neb. 446, 150
N. W. 204.

While the plaintiff attempted to lay a foundation for the
reasonable value of the services rendered for selling the
candy and tobacco, it is apparent that he lacked knowledge
of all of the elements necessary to disclose the reasonable
value of such services. He did not take into consideration
the overhead involved but premised his testimony merely
on the cost price of the merchandise and the retail sale price



22 NEBRASKA REPORTS [VoL. 144

Tite v. Omaha Coliseum Corporation

thereof. A proper objection was made to this testimony

which the court sustained. No other testimony to show the

reasonable value of such services was offered by plaintiff.
From an analysis of the record, we conclude that the

judgment of the trial court should be affirmed.
AFFIRMED.

GRACE TITE, APPELLEE, V. OMAHA COLISEUM CORPORATION,
APPELLANT.
12 N. W. 2d 90

F1LED DECEMBER 3, 1943. No. 31595.

1. Theaters and Shows. An operator of a place of public amuse-
ment is not an insurer of the safety of his patrons, but he owes
them that duty which under the particular circumstances is or-
dinary and reasonable care for their safety.

The duty resting on such operator requires him to
warn his patrons of any dangers known to him, or which he
should know in the exercise of reasonable care, and not known
to his patrons, unless such dangers are observable to them in
the exercise of reasonable care for their own safety.
Evidence that the operator constructed and operated
a hockey rink in conformity with the custom and approved meth-
ods of prudent operators in the business did not conclusively fix
the standard of care of the operator as a matter of law, but is
evidence only, which the jury may consider with other evidence,
under proper instructions, in determining whether due care was
exercised by the operator.

A spectator at a hockey game assumes the risk of such
dangers as are incident to the playing of the game of which he
had knowledge or which should have been obvious.and apparent
to a reasonable and prudent person under the circumstances.

5. Negligence. A spectator at a game of hockey must exercise due
care in protecting himself against known dangers or such dan-
gers as should be known and appreciated by a reasonable per-
son in the exercise of due care.

6. Theaters and Shows. The manner of the construction of a hock-
ey arena and the dangers incident to the spectators attending
a game of hockey are not so general as to be matters of com-
mon knowledge.
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A spectator at a hockey game who voluntarily places
himself in a box seat not protected by a screen does not as a
matter of law assume the risk of being hit by a flying puck
from the playing arena.

8. Trial. Instructions examined and hkeld that errors relating there-
to require the granting of a new trial.

APPEAL from the district court for Douglas county:
CHARLES LESLIE, JUDGE. Reversed.

Kennedy, Holland, DeLacy & Svoboda, for appellant.
Swarr, May & Royce, contra.

Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL,
and WENKE, JJ., and PoLK and NuUss, District Judges.

PoLK, District Judge.

This is an action for personal injuries received by plaintiff
and appellee while attending a hockey game being conduct-
ed by the defendant and appellant in the city of Omaha, Ne-
braska. On trial the case was submitted to a jury. From
a judgment in favor of plaintiff and appellee and an order
overruling a motion for a new trial defendant and appeliant
prosecutes an appeal. ’

The record shows that appellee, together with her hus-
band and another married couple, attended the hockey game
on the evening of January 1, 1941. It was an amateur ex-
hibition with no reserved seats being sold. The appellee’s
party purchased tickets that entitled them to sit in any un-
occupied seats in the coliseum, including the box seats next
to the playing arena. They were not ushered to any par-
ticular seats and selected seats in one of the boxes. There
was a wire screen in front of the seats at the end of the
playing arena but none in front of the box and side seats.
Around the arena there was erected a board wall about
three and one-half feet high. Appellee’s party occupied
these box seats immediately behind this wall and during the
second game a flying puck from the playing arena struck
appellee in the face, causing injuries for which she seeks re-
covery in this action. ’ '

In the petition negligence is attributed to the appellant
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for its failure to erect a screen in front of the box seats and
its failure to give any warning of the danger of pucks leav-
ing the field of play and going into the stands. The appel-
lant answered, alleging freedom from any negligence and
contributory negligence on the part of the appellee, and fur-
ther alleged that the rink with all appurtenances were stand-
ard in construction and conformed to those in common and
general use in all well managed and prudently operated
coliseums in the country; and that appellee’s injury was
the result of risks and dangers which were incident to the
sport and inherent therein, that said risks and dangers
were open, apparent and obvious and in the exercise of or-
dinary care were, or ought to have been, known to and ap-
preciated by her and they were by her voluntarily assumed.

Appellant assigns error of the trial court in its refusal to
direct a verdict in its favor after the close of all evidence,
and in the giving of certain instructions on its own motion
and its refusal to give certain instructions requested by ap-
pellant.

We shall first consider the assigned error of the trial
court in its failure to direct a verdict for the appellant. It
is the contention of the appellant that inasmuch as the un-
disputed evidence shows that the playing arena with all the
equipment, including the arrangement of seats and screens,
were in strict conformity with the customs and usages of
hockey arenas throughout the country, there was no evi-
dence of negligence and the case was improperly submit-
ted to the jury. Appellee insists that the failure of appel-
lant to erect a screen in front of the box seats or to give any
warning of the danger of pucks leaving the field of play and
going into the stands was evidence of negligence on the part
of the appellant, and therefore the case was properly sub-
mitted to the jury, and that the hockey business, itself, can-
not determine the standards of due care in the erection and
operation of an arena, and that the question as to whether
the arena in question was erected and conducted by the ap-
pellant free from negligence was a question for the jury un-
der all the facts and circumstances of the case. In addition
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appellant insists that under the defenses of contributory
negligence and assumption of risk as heretofore set forth
the appellee could not recover and that for all of the fore-
going reasons the trial court should have directed a verdict
for the appellant.

An operator of a place of public amusement is not an in-
surer of the safety of his patrons, but he owes them the
duty which under the particular circumstances is ordinary
and reasonable care for their safety. Such duty requires
him to provide reasonable protection from and to warn his
patrons of any dangers known to him, or which he should
know in the exercise of reasonable care, and not known to
his patrons, unless such dangers are observable to them in
the exercise of reasonable care for their own safety. Shear-
man and Redfield, Negligence (Rev. ed.) sec. 779; 2 Re-
statement, Torts, sec. 343; 38 Am. Jur. 754, sec. 96; Welsh
v. Jefferson County Agricultural Society, 121 Neb. 166, 236
N. W. 331; Emery v. Midwest Amusement & Realiy Co.,
125 Neb. 54, 248 N. W. 804 ; James v. Rhode Island Audi-
torium, Inc., 60 R. 1. 405, 199 Atl. 293; Ivory v. Cincinnati
Baseball Club Co., 62 Ohio App. 514, 24 N. E. 2d 837; Dan-
ielson v. Reeves, 211 Minn. 491, 1 N. W. 2d 597 ; Hudson v.
Kansas City Baseball Club, Inc., 349 Mo. 1215, 164 S. W. 2d
318, 142 A. L. R. 858 ; Lemoine v. Springfield Hockey Assn.,
Inc., 307 Mass. 102, 29 N. E. 2d 716; Shanney v. Boston
Madison Square Garden Corporation, 296 Mass. 168, 5 N. E.
2d 1; Waddel’s Admr. v. Brashear, 257 Ky. 390, 78 S. W.
2d 31, 98 A. L. R. 553.

Is this standard of care as outlined by the foregoing au-
thorities fulfilled as a matter of law by evidence that the
hockey rink was constructed and operated in conformity
with the custom and methods of prudent operators in the
business throughout the country? In other words is this
standard of care fixed exclusively by the practices of pru-
dent operators, or are these practices evidence to be used by
the jury together with other evidence in determining the
question of due care? Appellant cites a number of Nebras-
ka cases which, it insists, show that this state has adopted
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the position that the standard of care is fixed by the custom
and usages of the business, and that a jury is not free to fix
a standard different than that established generally by pru-
dent operators in the particular business. These cases are:
Missouri P. Ry. Co. v. Lewis, 24 Neb. 848, 40 N. W. 401;
Omaha Bottling Co. v. Theiler, 59 Neb. 257, 80 N. W. 821;
O’Nedll v. Chicago, R. 1. & P. Ry. Co., 66 Neb. 638, 92 N. W.
731; Weed v. Chicago, St. P., M. & O. Ry. Co., 5 Neb. (Un-
of.) 623, 99 N. W. 827.

In the case of Missourt P. Ry. Co. v. Lewis, supra, a re-
covery was denied an injured employee for the reason that
no evidence was introduced to show that blocking switches
was such a safeguard as was generally recognized by those
engaged in operating railroads. It was held in the case of
Omaha Bottling Co. v. Theiler, supra, that where it was
shown that the injury to an employee was due to excessive
pressure in a bottle, rather than providing a screen for pro-
tection, that the duty an employer owed his employee was
that “care required by the usual and ordinary usage of the
business.” In the case of O’Neill v. Chicago, R. I. & P. Ry.
Co., supra, it was held that the company was not liable to
one of its employees for an injury received from an un-
blocked guard rail for mere error of judgment in furnish-
ing structures and appliances for the use of its servants in
the prosecution of its business. The court said: “The ser-
vant assumes the risks incident to the nature of his employ-
ment. Among these is the danger of error of judgment by
his employer in the choice of tools and mechanisms with
which his tasks are to be performed, * * * . In Weed v.
Chicago, St. P., M. & O. Ry. Co., supra, the court said an al-
legation of negligence against the company could not be
maintained by an injured employee for the reason that the
car on which he was injured “was constructed, equipped,
and had all the appliances that cars of its class have on all
railroads.”

In Volume 68, American Law Reports, page 1400, there
appears an exhaustive note under the title “Custom as a
Standard of Care.” In this note cases involving master
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and servant and other negligence cases are examined and
discussed. As a preliminary statement the author says on
page 1401: “Where the question does not arise between
master and servant, the usual holding is that conformity to
custom is not, in itself, the exercise of due care.” And
again on page 1416 he says: “While the authorities make
little attempt expressly to distinguish cases arising between
employer and employee from other negligence cases, the
cumulative effect of the decisions, as a whole, is to em-
phasize general practices as being of more importance in
determining the liability of the master to his servant, than
in determining the liability of other persons, for alleged
negligence. The proposition that the master is not liable if
he furnishes appliances of a sort in general use, and con-
ducts his business in a manner conforming to the usage of
others engaged in the same business under similar circum-
stances, is clearly traceable in many of the cases to the basic
rule that the servant assumed the ordinary risks of his
work, such ordinary risks evidently being deemed by many
courts to be those usual to the employment.”

This recognition of the basis of the rule in master and
servant cases will be found in the quoted language from
O’Neill v. Chicago, R. I. & P. Ry. Co., supra. There is sound
reason for this recognition. A duty to a servant, familiar
with the construction and operation of appliances used in
his work, is obviously different from that duty owed to the
public generally. '

While the rule that custom and usages of business estab-
lish a standard of care has been recognized in other states
outside the field of master and servant cases, it has not, to
our knowledge, been recognized in this state. As a matter
of fact this court in the case of Albrecht v. Morris, 91 Neb.
442, 136 N. W. 48, refused to hold that the establishing of
a custom of leaving trenches for water pipes open under
certain conditions would constitute a complete defense to
an allegation of negligence. The position taken by the
courts in both master and servant and negligence cases is
found in 38 American Jurisprudence, 680, sec. 34, where it
is said:
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“Although there is considerable uncertainty in some of
the decisions as well as some authority directly in conflict,
the rule which has been supported generally by most of the
authorities and which appears to be sound is that conform-
ity to custom is not in itself the exercise of due care. The
weight of authority supports the view that since negligence
is the failure to do that which an ordinarily prudent man
would do, or the doing of that which an ordinarily prudent
man would not do, under the same circumstances, an ordi-
nary custom, while relevant and admissible in evidence on
the issue of negligence, is not conclusive, especially where
the custom is clearly a careless or dangerous one.”

The majority view is succinctly stated in the well known
case of Texas & P. Ry. Co. v. Behymer, 189 U, S. 468, 23
S. Ct. 622, where it is said: “What usually is done may be
evidence of what ought to be done, but what ought to be
done is fixed by a standard of reasonable prudence, whether
it usually is complied with or not.”

In the case of Thurman v. Ice Palace, 36 Cal. App. 2d 364,
97 Pac. 2d 999, it was held that even though the evidence
showed that the Ice Palace had constructed and equipped a
skating rink in conformity to the general custom and usage
prevailing throughout the United States and Canada, the
question of whether the company was negligent in not pro-
viding either notices warning patrons of danger from fly-
ing pucks or screens to protect the spectators in case a puck
should be driven above the railing surrounding the rink is
one of fact for the jury. The same position is taken by the
court in the case of James v. Rhode Island Auditorium, Inc.,
suprae, where the defendant argued that it had discharged
its full duty when it constructed its hockey rink like other
hockey rinks in various cities. The court said: “We do not
agree with this contention. The practice in other places
and the opinion of the expert in this case are circumstances
entitled to proper consideration as evidence, but they are
not conclusive.”

In view of the holdings in the California and Rhode Island
cases and of the courts generally in all classes of cases and
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the apparent reason given for the holding in the Nebraska
case of O’Neill v. Chicago, R. I. & P. Ry. Co., supra, to wit,
that the servant assumes the risks incident to the nature of
his employment, we are constrained to hold that the rule
should not be extended to this case.

We conclude that evidence that an operator constructed
and operated a hockey rink in conformity with the custom
and approved methods of prudent operators in the business
did not conclusively fix the standard of care of the operator
as a matter of law, but is evidence only which the jury may
consider with other evidence, under proper instructions, in
determining whether due care was exercised by the oper-
ator, and that the issue of whether or not the appellant was
negligent was properly submitted to the jury.

In its answer the appellant has pleaded the defenses of
contributory negligence and assumption of risk. The ap-
pellee has joined issue with the answer and the case was
tried and submitted to the jury on all defenses without ob-
jection. In treating the defenses of contributory negligence
and assumed risk in relation to the motion to direct a ver-
dict it can be said that these defenses in this case overlap
and any conclusion reached herein pertaining to the conduct
of the appellee applies with equal force to each defense.
We have recently held in the case of Landrum v. Roddy, 143
Neb. 934, 12 N. W. 2d 82, that the defense of assumption of
risk is not inconsistent with the defense of contributory
negligence and that the two defenses may arise under the
same state of facts. The position of the appellant is that.
under either or both defenses appellee’s conduct was such
that a verdict should have been directed against her. Un-
der both defenses appellant insists that appellee placed her-
self and remained in a position of danger after she knew, or
in the exercise of ordinary care should have known, that
she was in a dangerous situation which required some af-
firmative act on her part for her safety.

A spectator at a hockey game assumes the risk of such
dangers as are incident to the playing of the game of which
he had knowledge or which should have been obvious and
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apparent to a reasonable and prudent person under the cir-
cumstances. An operator owes the spectator reasonable
care for his safety but as a concomitant to this duty the
spectator owes the duty to protect himself against known
dangers or such dangers incident to the game as would be
apparent to a reasonable person in the exercise of due care.
38 Am. Jur. 845-848, secs. 171-173; 2 Restatement, Torts,
sec. 466; Shearman and Redfield, Negligence (Rev. ed.)
sec. 135; Edwards v. Kirk, 227 1a. 684, 288 N. W. 875; Le-
moine v. Springfield Hockey Assn., Inc., supra; James v.
Rhode Island Auditorium, Inc., supra.

Appellant refers to a number of cases in which spectators
at baseball games were denied recovery, and, by analogy
after reviewing the manner in which tlie playing arena of
both games are constructed, the way the games are played,
and the dangers incident thereto, contends that spectators
at hockey games should be treated in law as occupying sim-
ilar positions to spectators at baseball games. In other
words, that the games of baseball and hockey and their in-
cidental dangers to spectators are equally familiar to the
attending public and that the mutual duties of operator and
patron are in legal contemplation the same in both games.
Inferentially the position is taken that the law obtaining in
baseball cases is unique for this particular game, and should
likewise be applied to the game of hockey. A few of the
leading baseball cases, including those cited by the appel-
" lant are: Keys v. Alamo Baseball Co., 150 S. W. 2d (Tex.
Civ. App.) 868; Williams v. Houston Baseball Assn., 154
S. W. 2d (Tex. Civ. App.) 874 ; Hudson v. Kansas City Base-
ball Club, Inc., supra; Brisson v. Minneapolis Baseball &
Athletic Assn., 185 Minn. 507, 240 N. W. 903 ; Wells v. Min-
neapolis Baseball & Athletic Assn., 122 Minn. 327, 142 N.
W. 706 ; Ivory v. Cincinnati Baseball Club Co., supra ; Crane
v. Kansas City Baseball & Exhibition Co., 168 Mo. App.
301, 153 S. W. 1076.

What is this distinguishing feature which in appellant’s
opinion exists in baseball cases? An analysis of these cases
reveals a definite trend of the courts to deny recovery for
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injuries received by spectators from balls going into un-
screened stands from the playing field. The basis of the de-
nial seems to be placed on the conduct of the spectator and
culpability on his part. It seems to be predicated on the
principle that a spectator with knowledge of the dangers in-
cident to the playing of the game assumes the risk of being
injured thereby, and this. without regard to any negligence
on the part of the operator. In those cases, however, in
which the spectator denied actual knowledge of the dangers
a recovery was not permitted because it was held that the
circumstances surrounding his attendance were such and
the game of baseball was so commonly known that knowl-
edge was imputed to him and he was held to have assumed
the hazards of the game. Seemingly the tendency of the
courts is to hold that in all baseball cases involving injuries
to spectators from balls going into the unscreened stands
from the playing field the question of knowledge, either ac-
tual or constructive, is one of law for the courts. While in
some cases there was evidence that would show knowledge,
the courts in deciding that the spectator had knowledge as
a matter of law emphasized the fact that there is a common
knowledge of baseball and its incidental dangers. This
common knowledge seems to have been the deciding factor
in causing the courts to view the question as one of law for
the court rather than one of fact for the jury. The dis-
tinction which appellant perceives in baseball cases does not
show a different rule of substantive law as respects the du-
ties of the operator or spectator. It merely shows estab-
lishment of knowledge of danger which precludes recovery
is arrived at in a different manner.

Should this doctrine of common knowledge of baseball
and the dangers incident to the playing of the game be ex-
tended to hockey cases? This question has been considered
and answered in very few cases. They are cited in the
briefs and are as follows: Hammel v. Madison Square Gar-
den Corporation, 156 Misc. 311, 279 N. Y. Supp. 815; Inger-
soll v. Onondaga Hockey Club, Inc., 245 App. Div. 137, 281
N. Y. Supp. 505; Elliott and Elliott v. Amphitheatre Ltd.,
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(Man.) (1934) 3 W. W. R. 225; Shanney v. Boston Madison
Square Garden Corporation, supra, James v. Rhode Island
Auditorium, Inec., supra; Lemoine v. Springfield Hockey
Assn., Inc., supra; Thurman v. Ice Palace, supra; Thurman
v. Clune, 51 Cal. App. 2d 505, 125 Pac. 2d 59.

The New York court has announced in two cases that it
fails to find any distinction, in so far as the mutual duties of
operators and spectators are concerned, between the games
of baseball and hockey, and has followed the rule found in
baseball cases heretofore discussed.

In the case of Ingersoll v. Onondago Hockey Club, Inc.,
supra, in an opinion by a divided court, we find the follow-
ing language: “It seems to me that appellant in attending a
hockey game occupied precisely the same status as a spec-
tator at a baseball game and that the same rules should be
applied in each instance. There was no obligation on the
part of respondents to protect appellant against a danger
incident to the entertainment which any reasonable specta-
tor could foresee and of which she took the risk. The risk
of being hit by a baseball or by a puck at a hockey game is
a risk incidental to the entertainment and is assumed by
- the spectators.” '

In the Canadian case of Elliott and Elliott v. Amphithe-
atre Litd., supra, recovery was denied the plaintiff because
it was shown that he had played hockey for a number of
years and must be held to have a thorough knowledge of the
risks assumed by the public. Actual knowledge having
been found to exist, this case is of little value in the instant
case where the "question of knowledge is a controverted is-
sue.

The states of Massachusetts, Rhode Island and California
have denied the applicability in hockey cases of the rule fol-
lowed in baseball cases. In the case of Shanney v. Boston
Madison Square Garden Corporation, supra, the court in re-
ferring to the New York hockey cases said: “We are not in-
clined to agree with the two decisions last mentioned. Cases
as they arise must be decided by the application of general
principles to the particular facts shown and not by arbi-
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trary classification according to the names of various
games.”

In the case of James v. Rhode Island Auditorium, Inc.,
supra, the court said: “We find considerable difficulty in
reaching the conclusion that the average person has a sim-
ilar knowledge of the risks incident to hockey and to base-
ball. The games are fundamentally different. In hockey
the puck is supposed to be driven along the ice towards the
goal at each end of the playing surface while in baseball the
ball is pitched through the air to be batted out toward the
playing field, far or near, on the ground or in the air, ac--
cording to the skill of the batter or to chance. The average
person of ordinary intelligence in this country is so familiar
with the game of baseball that it is reasonable to presume
that he appreciates the risk of being hit by a pitched or bat-
ted ball without.being specially warned of such danger.
Therefore, a spectator at this nationally known game may
ordinarily be held to have assumed such a risk. It is going
quite far to assume, however, that the average person has
the same knowledge respecting the risk of being hit by a
flying puck in a hockey game played in a specially construct-
ed rink, which, according to the testimony of the defend-
“ant’s expert, is not yet fully standardized in all details. Fur-

. thermore, the game of ice hockey in rinks is of rather recent
origin in this country. The dangers incident to the game
‘may be or become known to those who attend such perform-
ances, but we have great difficulty in believing that those
dangers are a matter of common knowledge in the com-
munity.”

And again in the case of Thurman v. Ice Palace, supra,
we find the following language: “The rule which has ap-
parently uniformly been applied to baseball cases is, we be-
lieve, inapplicable to ice hockey games, for the reason that
the average person of ordinary intelligence in this country
is familiar with the game of baseball and it is reasonable to
presume that such person appreciates the risk of being hit
by a pitched or batted ball without being specifically warned
of such danger. Hence a spectator at this nationally known
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game may ordinarily be held to assume such risk. However,
the average person does not have the same knowledge re-
specting ice hockey or the risk of being hit by a flying puck
while observing such a game.”

Appellant attempts to distinguish the instant case, where
it appears that appellee had attended a hockey game at a
previous season, and one game and a part of another on the
evening she was injured, from the cases in Massachusetts,
Rhode Island and California, by pointing ‘out that in these
cases, the persons injured were attending games for the
first time. We do not think this position is well taken. It
will be noted that in the New York case of Ingersoll v. On-
ondaga Hockey Club, Inc., supra, cited by appellant, a re-
covery was denied even though the plaintiff there was at-
tending her first hockey game, the court saying that this
did “not change the rule of liability so far as respondents
are concerned.”

It would seem that the courts of Massachusetts, Rhode
Island and California have refused to follow, in hockey
cases, the “common knowledge’ rule found in baseball cases
because of the apparent difference in the knowledge of the
games and the dangers incident thereto.

In view of the novelty of the game of hockey in this state,
and the acquaintanceship and experience of appellee with
the game and its incidental dangers, as shown by the rec-
ord, we feel that the question of her knowledge of the game
and its dangers, and her entire conduct as it related to the
issue of dereliction of duty on her part was a matter for the
consideration of the jury.

We hold that the trial court did not commit error in over-
ruling appellant’s motion to direct a verdict in its favor.

The remaining assignments of error relate to the giving
" of certain instructions by the trial court and its refusal to
give certain requested instructions of the appellant. As-
signments II, III and IV complain of the failure of the court
to properly instruct the jury on the duties of the appellee
under the defenses of contributory negligence and assump-
tion of risk. The court told the jury in instruction No. VI
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that the appellee “did not assume the risk of being struck by
a flying puck, unless you find from the evidence that plaintiff
knew and appreciated the danger of being struck by such
puck.” This is not a complete statement of her legal duties.
The jury should have been informed in substance that a
spectator assumes the risk of dangers incident to the play-
ing of the game which she knew or which a reasonably pru-
dent person under the circumstances should have known or
foreseen. The duties of the appellee, under the defense of
contributory negligence, likewise should have been defined.
In this connection the jury should have been told, in sub-
stance, that her duties required her to exercise reasonable
care in protecting herself against known dangers, if any
there were, and such dangers incident to the playing of the
game that should have been known and appreciated by a
reasonable person in the exercise of due care. This court
has recently held in the case of Grantham v. Watson Bros.
Transportation Co., 142 Neb. 367, 9 N. W. 2d 157, that
“Want of ordinary care, and not knowledge of danger, is -
the test of contributory negligence.”” We hold that the fail-
ure to properly instruct the jury on the duties of appellee
as outlined was prejudicial error.

In instruction No. XI the court instructed the jury on the
law under the comparative negligence statute. The jury
were told in this instruction and a supplemental instruction
that if the plaintiff’s negligence was slight in comparison-
with the negligence of the defendant the plaintiff could
recover. In instruction No. XI, however, in addition to the
tforegoing, the jury were told that the plaintiff could re-
cover if her negligence was slight and the defendant’s neg-
ligence was gross in comparison. As to the correctness of
instruction No. XI and the supplemental instruction we
have serious doubt. However, in view of the fact that a re-
trial must be had for errors above set forth, we do not feel
required to pass on this matter.

The court did not err in refusing to give appellant’s re-
quested instruction No. V. We think instruction No. VII
given by the court correctly submitted to the jury the law
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relating to evidence of custom and usages of the business.
For the errors of the trial court in giving instruction No.
VI and its failure to correctly instruct on the duties of the
appellee to which the appellant was entitled under its de-
fenses, the judgment of the trial court is reversed and the
cause remanded for a new trial in harmony with the views
herein expressed.
REVERSED.

, IN RE WILL oF JOHN T. SULLIVAN.
MARGARET SULLIVAN, APPELLEE, V. F, EUGENE SULLIVAN
ET AL., TRUSTEES, APPELLANTS.
12 N. W. 2d 148

FIiLEpD DECEMBER 10, 1943. No. 31605.

1. Trusts. Ordinarily, a trust for the support and maintenance of a
named beneficiary can be reached to satisfy the claim of a wife
or minor child for support against such beneficiary.

The fact that the provisions of a testamentary trust

provide that the trustee is under a duty to support the named

beneficiary, and the extent of the exercise of such duty is left

to the discretion of the trustee, does not defeat the claim of a

wife or minor child for support.

The extent of the discretion conferred upon a trustee

is measured by the settlor’s manifestation of intention.

Where the settlor provides that the trustee shall have

uncontrolled discretion in carrying out the purpose of the trust,

the words ‘“uncontrolled discretion’ are ordinarily construed as
merely dispensing with the standard of reasonableness.

Where the exercise of a power by a trustee is required

by the terms of the trust or by the principles of law applicable

to the duties of trustees, and the trustee fails to act at all, his
failure constitutes arbitrary action which the courts will correct
in a proper action.

Where the court may properly control the exercise of

a power by a'trustee, but not the discretion to be employed by

such trustee, it may do so by directing him to act or refrain

from acting, by setting aside the transaction when he has al-
ready acted, by holding him liable for the results of his action
or nonaction, or, if it be necessary, remove him as such trustee.
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A court may not, however, substitute its discretion for
that reposed in the trustee under the provisions of a testamen-
tary trust.

APPEAL from the distriet court for Douglas county : WIL-
LIS G. SEARS, JUDGE. Reversed, with directions.

Ellick, Fitzgerald & Swmith, for appellants.
Wear, Boland & Nye, contra.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ.

CARTER, J.

This is an action to compel the trustees of a testamentary
trust to pay to the wife and minor child of the named bene-
ficiary sufficient sums for their support and maintenance.
The district court found for the plaintiff and ordered the
defendant trustees to pay her the sum of $50 a month from
and after December 4, 1941. The defendants appeal.

The record shows that the will of John T. Sullivan was
admitted to probate on March 23, 1940, and contained the
following provisions pertinent to the present controversy:
“to my executors hereinafter named, or their successors, or
such executor hereof as may be named by the proper court,
I give, devise and bequeath the remaining undivided one-
fifth thereof, in trust, however, for the use and benefit of
my son, Lawrence P. Sullivan, of Omaha, Nebraska, who is
an invalid. My said executor or executors shall securely
and properly invest and re-invest said trust estate, or any
part thereof available for such purpose, in good and valid
investments under orders from the county court in which
this instrument is admitted to probate, and they shall apply
the proceeds or income therefrom for the proper use, sup-
port and maintenance of said son, Lawrence P. Sullivan, as
the same is received by them or as his needs may require or
- necessitate, and for that purpose may use and apply any
part or portion of the principal of said trust estate from
time to time as in their judgment may be required or neces-
sary therefor, they being the sole judges of such necessity
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without applying to the courts for authority so to do, and
I declare that said executors shall have full and uncontrolled
discretion as to the application of said income and trust es-
tate for the uses aforesaid.

“Upon the death of said son, Lawrence P. Sullivan, I de-
vise and bequeath whatever part of said trust estate re-
mains at his death to the heirs at law of my said son as their
absolute property.”

The record further shows that Lawrence P. Sullivan, the -
named beneficiary of the trust, is wholly incapacitated and
that there is no possibility of his condition improving. At
the time of trial he was being cared for in a hospital, the
cost of which, together with that of doctors, nurses and sup-
plies, was approximately $300 a month. There is evidence
that the life expectancy of the named beneficiary is about
ten years. It is not disputed that the value of the trust es-
tate on September 30, 1942, was $14,825.80.

The plaintiff is the wife of Lawrence P. Sullivan. The
record shows that her health is such that she is unable to
support herself. Plaintiff has two children residing with
her, one of which, a daughter, has reached her majority,
and the other, a son, was 18 years of age when the case was
commenced. At the time of trial the son was earning ap-
proximately $100 a month. The evidence is, however, that
the son has a physical deformity which requires constant
medical care and attention and which limits his earning
capacity. Without going into detail, it was upon this state
of facts that the defendant trustees failed to provide sup-
port and maintenance from the trust fund for the wife and
minor son of the named beneficiary of the trust.

The question appears to be one of first impression in this
state, and while the courts of other states have passed upon
similar cases, their holdings have not been uniform. We
think the general rule is that a trust for the support and
maintenance of a named beneficiary can be reached to satis-
fy the claim of a wife or minor child for support against
such beneficiary. Restatement, Trusts, sec. 157. This is
so, even if the testamentary provision provides that the
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trustee is under a duty to support the named beneficiary
and the extent of its exercise is left to the judgment of the
trustee. Under such a trust arrangement the trustee may
be required by the courts to apply at least the minimum
amount, which could reasonably be considered necessary
for the support of the beneficiary, to the accomplishment of
the settlor’s expressed purpose. Similarly, if the trustee
undertook to apply more than the maximum amount which
could reasonably be considered necessary for the benefici-
ary’s support, the proper court will exercise its processes to
restrain such an application of the trust funds by the trus-
tee. But within these limits the power of decision rests
with the trustee and the court may not properly substitute
its judgment for that of the trustee. In re Moorehead’s Es-
tate, 289 Pa. St. 542, 137 Atl. 802, and cases therein cited.
See, also, Eaton v. Eaton, 81 N. H. 275, 125 Atl. 433 ; Faton
v. Katon, 82 N. H. 216, 182 Atl. 10; Bucknam v. Bucknam,
294 Mass. 214, 200 N. E. 918.

Defendants call our attention to the following statement
in the testator’s will with reference to the powers of the
trustees: “and I declare that said executors shall have full
and uncontrolled discretion as to the application of said in-
come and trust estate for the uses aforesaid.” The extent
of the discretion conferred upon the trustees is, of course,
measured by the settlor’s manife_station of intention. We
think a correct statement of the law appears in Restate-
ment, Trusts, sec. 187 (j), wherein it is said: “The settlor
may, however, manifest an intention that the trustee’s judg-
ment need not be exercised reasonably, even where there is
a standard by which the reasonableness of the trustee’s con-
duct can be judged. This may be indicated by a provision
in the trust instrument that the trustee shall have ‘absolute’
or ‘unlimited’ or ‘uncontrolled’ discretion. These words are
not interpreted literally but are ordinarily construed as
merely dispensing with the standard of reasonableness. In
such a case the mere fact that the trustee has acted beyond
the bounds of a reasonable judgment is not a sufficient
ground for interposition by the court, so long as the trustee
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acts in a state of mind in which it was contemplated by the
settlor that he would act.  But the court will interfere if
the trustee acts in a state of mind not contemplated by Lhe
settlor. Thus, the trustee will not be permitted to act dis-
honestly, or from some motive other than the accomplish-
ment of the purposes of the trust, or ordinarily to act arbi-
trarily without an exercise of his judgment.” And in Re-
statement, Trusts, sec. 187 (e) it was further said: “If dis-
cretion is conferred upon the trustee in the exercise of a
power, the court will not interfere unless the trustee in ex-
ercising or failing to exercise the power acts dishonestly, or
with an improper even though not a dishonest motive, or
fails to use his judgment, or acts beyond the bounds of a
reasonable judgment. The mere fact that if the discretion
had been conferred upon the court, the court would have
exercised the power differently, is not a sufficient reason for
interfering with the exercise of the power by the trustee.”

Our conclusion in this respect is that the trustees are ob-
liged to carry out the purposes of the trust, but that they
are not bound by the usual standard of reasonableness.
Their failure to act at all, however, is no less an arbitrary
action on their part. Roats v. Roats, 128 Neb. 194, 258 N.
W. 264; In re Estate of Vohland, 135 Neb. 77, 280 N. W.
241. We are of the opinion, therefore, that the trustees are
required to act in respect to providing maintenance and
support for plaintiff and her minor son in accordance with
the provisions of the testamentary trust as construed here-
in. They cannot ignore testator’s desire that “they shall
apply the proceeds or income therefrom for the proper use,
support and maintenance of said son, Lawrence P. Sulli-
van,” by refusing his needy wife and son support from the
trust fund created for his support. While it may be true
that the judgment of the trustees, when exercised, is final
and not subject to review by the courts under the wording
of this particular trust arrangement, they are nevertheless
required to act in respect to providing support for a wife
and minor son shown to be in need thereof.

This holding makes it necessary for us to consider the





















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































