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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA
JANUARY TERM, 1943

EpITH ADELINE OSBORN, APPELLEE, V. JAY RAYBORN

OSBORN, APPELLANT.
8 N. W. (2d) 444

FiLep MARCH 5, 1943. No. 31540.

1. Divorce. In a divorce action, the welfare of the minor childrer
is a question of primary importance. The entire surroundings
of the proposed home, as to creature comforts, discipline, reli-
gious guidance, and educational advantages, should be examined
with care by the trial judge.

It is always best to keep minor children within the cus-

tody of the court having jurisdiction of the divorce case. When-

ever removal is contemplated, application should be made to the
court, and a full disclosure made of the advantage to the child
if consent is given for such change of residence.

APPEAL from the district court for Dixon county: Sip-
NEY T. FrRUM, JUDGE. Affirmed.

- Kingsbury & Kingsbury, for appellant.
F. B, Hurley.and John E. Newton, contra.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ.

PAINE, J.

In this divorce action the plaintiff was granted an abso-
lute divorce from her husband on the ground of extreme
cruelty, and given the custody of a minor son. The custo-
dy of an older minor son was granted to the father, who

(1)
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was required to pay $50 for plaintifi’s attorney fee, the
plaintiff having waived alimony and support money.

The defendant appeals to this court on the ground that
there was not sufficient evidence to warrant the court in
granting a decree of divorce to the plaintiff. Defendant
also insists that the court erred in separating the minor
sons and in giving custody of Lloyd, aged 11 years, to the
mother without making suitable arrangements for ex-
change or the visitation of either parent to said minors,
and that defendant should have the right to visit said mi-
nor, Lloyd, at proper and suitable times, and further ob-
jects to the decree of divorce on the ground that the plain-
tiff should be required to keep the minor, Lloyd, within the
jurisdiction of the court.

The evidence of the plaintiff discloses that the parties
were married on April 20, 1910, in Dixon county, where
they have always lived on rented farms. The following
five children are the issue of said marriage: Loren R., 29
years of age, who is clerk of a district court in South Da-
kota; Lena, aged 22 years, and Vera, aged 21 years, who
are in California, the older one being married, and both be-
ing self-supporting; the only minors are John, aged 14, and
Lloyd, aged 11.

Plaintiff testified that, because of her husband’s terrible
temper, which he did not try to control, and ordering her
to leave before he kicked her out, she could not live with
him. She gave a number of definite incidents which illus-
trated the way he would fly into a rage and abuse her. The
transcript discloses that the trial in the main case was pre-
ceded by a hearing on restraining order and also a hearing
and order for temporary alimony and expenses of litiga-
tion. Her evidence was supported by that of a hired man,
who had worked for them while they lived on three differ-
ent rented farms and, without citing the details, his evi-
dence is sufficient to support that of the plaintiff as to cru-
elty.

The plaintiff testified that she got about $2,000 from her
father’s estate and some from her mother’s estate, all of
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which had been spent. She testified that she can get good
wages in California, as she is able to work, and the daugh-
ters write her that there is employment there which she
can get.

The plaintiff had left the defendant in 1921, but through
the influence of her father and brother they finally went
back to living together. The rented farm that they were
living on when she left her husband is a 240-acre farm two
miles north of town.

In this case an attack is made upon the decree of the
court-in regard to the custody of the two boys who are mi-

-nors. The decree set out that the trial occurred on October
1, 1941, and that the trial court, taking the case under ad-
visement, conducted an independent investigation in con-
nection with the custody of the children. The trial court
found that both the plaintiff and defendant are suitable
persons to have the care and custody of the minors, and
that ordinarily said minors should be kept together, but
that under all of the circumstances arising in this case
(which are not disclosed in the evidence or decree) it is
impossible to keep said minors together in the same home
without materially interfering with the happiness, desires
and welfare of the minors. Therefore, after this investi-
gation, the trial judge on October 31, 1941, entered his de-
cree awarding the care, custody and control of the older
son, John, to the father, and of the younger son to the
mother.

In the first place, it is the duty of a father to support
his offspring, and that duty is as imperative after a divorce
as before. Wassung v. Wassung, 136 Neb. 440, 286 N. W.
340.

In State v. Porter, 78 Neb. 811, 112 N. W. 286, it was
held that, while there is a strong presumption that the in- -
terests of the child required that it be confided to its father,
there are circumstances and conditions under which it is
best for a child to remain temporarily with its grandpar-
ents, and in Kaufmann v. Kaufmann, 140 Neb. 299, 299 N,
W. 617, this court recently held that the welfare of the child
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was the one question of primary consideration to which all
others must yield; that the proposed home, its entire sur-
roundings as to food, clothing, and discipline, as well as
the religious care and upbringing of the child, should be
considered, and that home will be selected which at any
particular time has the better advantages for best fitting
the child for its place in the world. See Nathan v. Nathan,
102 Neb. 59, 165 N. W. 955.

In the case of York v. York, 138 Neb. 224, 292 N. W. 385,
where the divorced parents would be living 150 miles apart,
it was provided that during the summer vacation the child
might live with and visit his father, for it is ‘important
that punctual attendance at school during the school year
be not interfered with. Further discussion of such visits
may be found in Hobza v. Hobza, 128 Neb. 598, 259 N. W.
516.

There is testimony at the trial that the mother was plan-
ning to go to California to find work, but she may now
have other plans; however, that phase of the litigation
might well be given a careful examination, for the reason
that the father would be entitled to visit his younger son
at proper times, as the mother would be entitled to see the
older son when desirable.

In the case of Crandall v. Luhnow, 137 Neb. 13, 288 N.
W. 29, it is said that it is usually best for the court to keep
minor children in a divorce case within the jurisdiction of
the court, for it is impossible to anticipate at the time of
the trial changes which may occur in the habits, charac-
ter, fitness, or financial condition of either parent.

It is not disclosed in the record just what investigation
the trial judge made as to the care and custody of these
two minors. Doubtless he consulted privately with both
boys as to their wishes in the matter. The oldest minor
being above 14 years of age and having preferred to go
with his father, his wishes would be acceded to by the court
if the father had a proper place in which to care for him
and time, opportunity, and inclination to guide the son in
his education, and the same questions were doubtless care-
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fully considered by the court in awarding the custody of
the younger son to the mother.

Without a formal statement in the decree in reference
thereto, the parties may have agreed, as they did about the
division of their personal property, as to when each boy
can visit the other parent. All parties and their counsel
are aware of the continuing power and authority of the
district court to correct anything which interferes with
the best interests of either of these boys.

There appears on the face of the record some merit to
the contention that the mother was planning at one time
to remove from Nebraska and take the younger son with
her. In this connection, this court does not find sufficient
facts in the record upon which to base an order modifying
the decree in relation thereto, or in regard to the custody
of the minors, but the counsel for either party may, by a
proper application, bring those questions before the trial
court for prompt determination. '

The decree of the trial court is affirmed, with an allow-
ance of attorneys’ fees to plaintiff’s attorneys in the sum
of $100.

AFFIRMED.

BEN F. CONKEY ET AL., APPELLANTS, V. HANS KNUDSEN
ET AL., APPELLEES,
8 N. W. (2d) 538

FILED MARCH 5, 1943. No. 31217.

1. Waters. An accretion to land is the imperceptible increase
thereto on the bank of a stream by alluvial formations occasioned
by the washing up of the sand or earth, or by dereliction as
when the river shrinks back below the usual watermark.

A batture is a filling in of the river bed from the bot-

tom, and if it ultimately forms an island or becomes attached to

the riparian lands by additional alluvial deposits or by a reces-
sion of the water, it is a form of accretion and the title thereto
becomes the property of the owner of the riparian land.

Evidence examined and held to establish that the lands
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in suit were the result of accretions to the lands of the high bank
owners, formed by the action of the waters of the Missouri
river.

A general rule cannot be followed in dividing accretions

between riparian landowners under all circumstances.

Where the boundaries of an accretive area are much

curved, either inwardly or outwardly, the boundary lines of the

riparian owner’s portion of the accretions must necessarily be
either divergent or convergent, according as the river boundary
is longer or shorter than the original river bank line.

In such case the following rule will ordinarily be ap-
plied: Measure the old bank and compute the number of feet
owned by each proprietor, then divide the new bank into as
many equal parts as there were feet in the old bank and draw
lines from the old points of division to the new ones.

7. Adverse Possession. A riparian owner is ordinarily entitled to
access to the stream, but this is a right that may be lost by the
adverse possession of another for the statutory period.

8. Quieting Title. Where a trial court permits or orders all persons
interested in an accretion area to be made parties to a suit in
order to divide such accretive area among the riparian owners,
a decree quieting title to all of said accretive area will ordinarily
be entered.

APPEAL from the district court for Dakota county: MARK
J. RYAN, JUDGE. Opinion on motion for rehearing of case
reported in 141 Neb. 517. Former judgment of reversal
vacated and judgment of district court affirmed as modi-
fied.

George W. Leamer, M. R. Smith and S. W. McKinley, Jr.,
for appellants,

D. Van Donselaar, Pizey, Sears & Pizey, W. P. Warner,
W. V. Steuteville, P. F. Verzani, Richard Twohig and Mc-
Carthy & McCarthy, contra,

Heard before SiMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

CARTER, J.

This is a suit brought by Ben F, Conkey to quiet title to
certain accretive lands along the Missouri river in Dakota
county. A default was entered against Hans Knudsen,
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Jr., Clara Knudsen, Lewis W. Newman, Pearl M. Sanford,
Maude Harris, Harry J. Goodfellow, Martha E. Goodfel-
low and all persons having or claiming any interest in and
to said lands, real names unknown. No appeal was taken
from this decree and it has become final. On March 31,
1938, the defendants Hans Knudsen, Sene Knudsen, Mag-
gie Leedom, Otis Wood and Jack L. Hamp having filed an-
swers, the cause came on for trial as against them, and
the court determined the case adversely to each and all of
them. Defendant Jack L. Hamp did not appeal and the de-
cree became final as to him. The other four defendants
appealed to this court where the judgment against them
was affirmed. The cause then came on for trial as to the
interveners Brewer and George. The court thereupon per-
mitted or directed all other “high bank’ owners to file pe-
titions in intervention with the result that the claims of
all “high bank’ owners to the whole of the alleged accre-
tive area were before the court for determination. The
trial court adjudged the area in question to be lands which
accreted to the high bank and apportioned the lands to the
high bank owners. All claims to the accretive area based
upon adverse possession were also disposed of by the de-
cree. From this decree the plaintiff and intervener Henry
Francisco have appealed. Interveners Wood, Christensen
and the heirs of C. K. Heffernan have cross-appealed. In-
terveners George, Brewer and Goodfellow are appellees.
" The rights of all high bank owners in the accretive area
are therefore properly before this court for final disposi-
tion.

Various phases of this case have been before this court
on previous occasions., Conkey v. Knudsen, 135 Neb. 890,
284 N. W. 737 ; State v. Ryan, 136 Neb. 334, 285 N, W, 923;
Conkey v. Knudsen, 141 Neb. 517, 4 N. W, (2d) 290. The
matter is now before us after oral argument on the motions
for a rehearing filed after the last of the foregoing opin-
ions was adopted and released by this court. The correct-
ness of our opinion in Conkey v. Knudsen, 141 Neb. 517,
4 N. W. (2d) 290, must therefore be first determined. All
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references in this opinion to a map of the area involved in
this litigation are to exhibit 105, which was reproduced in
our last preceding opinion and will not be included in this
opinion except by reference.

The first question to be determined is whether the area
between the high bank and the present location of the Mis-
souri river is an accretive area. The case was tried in the
lower court on the theory that the lands in question had
accreted to the high bank. The issues as shown by the
pleadings were also on the theory that these lands were ac-
cretions. This court in its former opinion, Conkey v. Knud-
sen, 141 Neb. 517, 4 N. W. (2d) 290, disregarded the issues
made up by the pleadings, rejected the theory of the par-
ties in the trial court, and arrived at an independent con-
clusion from the evidence that the lands were the result of
an avulsion and consequently did not accrete to the high
bank.

An examination of the map will show the present loca-
tion of the Missouri river. A hatched line identified by the
letters A, B, C, D, etc.,, marked “high bank,” extending
from section 11, township 29, range 7 southeasterly to sec-
tion 24, township 29, range 8, indicates the west bank of
the Missouri river as it existed in the spring of 1910. The
western portion of this high bank was in existence long
prior to 1910 because the evidence shows that in 1857 the
original high bank continued on south when it reached sec-
tion 24, township 29, range 7, as shown on the map. There
is no disagreement, however, that in 1910 the Missouri riv-
er ran along the high bank first described, that the water
was deep and the current swift, and constituted a main
channel of the river.

The evidence shows clearly that the alleged accretive
area was an alluvial formation or “river-made” land. The
lands in existence in the area at the time of the original
government survey had all been washed away by the action
of the river. The survey shown on the map is merely a re-
production of the old original survey lines on this newly
formed alluvial soil.
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The Missouri river at this point is a shifting stream, the
current changing from one position to another over an area
of several miles throughout the years. While much land,
surveyed under the original government survey, has been
entirely washed away and replaced by alluvial soil, or has
become a part of the new river bed, there is also the then
existing river bed of the river itself to be considered.

In our opinion, the evidence shows that the vegetation
growing within the area has made its growth since 1910.
In that part lying east of the high bank and west of the
slough designated on the map as the first chute east of the
high bank, there was a natural growth of willows and cot-
tonwood trees where no clearing had been done. Several
witnesses said that there were good-sized cottonwood trees
in this area and one witness estimated that some must have
been two feet ‘in diameter at the time of trial. In view of
the evidence that this area was under water in 1910, we
are unable to say that the existence of these trees, grow-
ing under the most favorable conditions, disparages the
claim that it was alluvial soil which accreted at or after
that time. That part of the area east of the chute and west
of the river is low marshy land grown up to willows and
young trees admitted to be of very recent growth.

The evidence shows that in the early spring of 1910 an
ice gorge formed a short distance north of the north line
of section 13, causing the river to completely cover the area
east of the high bank. When the river receded it followed
a course farther east of the high bank. This changing of
the course of the stream is the basis upon which we deter-
mined in our former opinion that the area was the result
of an avulsion. The record does not disclose from what
land, if any, the area was cut off by avulsion, or the situa-
tion existing from which it might be reasonably inferred
that it could be identified as the same land that had washed
away from some other surveyed tract or plot marked out
on the ground. Whether the river returned to an old chan-
nel or carved out a new one is not shown. No persons have
appeared claiming ownership on the theory that an avul-
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sion occurred in the spring of 1910. There is evidence that
after the high water of 1910 said lands were connected to
the high bank by additional alluvial deposits. The testi-
mony of all the witnesses familiar with the country is that
the alluvial soil was accretive land. Some contention is
made that it was river-bed land which had accreted to the
high bank by the filling in of alluvial deposits which ap-
peared as the water gradually receded. But we do not
think this distinction is important, as the rules governing
accretions would be applicable in any event. The term
“batture” is frequently applied to such alluvion. It is de-
fined as “an elevation of the bed of a river under the sur-
face of the water; but it is sometimes used to signify the
same elevation when it has risen above the surface.” Bou-
vier's Law Dictionary. In fact, a batture is a filling in of
the stream of water from the bottom. During the early
stages it appears as a growth, slowly filling from the bot-
tom, and as it continues to grow it ultimately forms an is-
land. In any event it is a form of an accretion and the
title thereto becomes the property of the owner of the orig-
inal bank. Its accretion will generally go to the owner of
the bank to which it is attached. Clark, Surveying and
Boundaries (2d ed.) sec. 294, note 4.

Avulsion is the sudden and rapid change in the course
and channel of a boundary river. In Nebraske v. Iowa,
143 U. S. 359, 12 S. Ct. 396, it was said: “It is equally
well settled, that where a stream, which is a boundary,
from any cause suddenly abandons its old and seeks a new
bed, such change of channel works no change of boundary;
and that the boundary remains as it was, in the center of
the old channel, although no water may be flowing therein.
This sudden and rapid change of channel is termed, in the
law, avulsion.”

An accretion to land is generally defined as the imper-
ceptible increase thereto on the bank of a river by alluvial
formations, occasioned by the washing up of the sand or
earth, or by dereliction as when the river shrinks back be-
low the usual watermark; and when it is by addition it
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should be so gradual that no one can judge how much is
added each moment of time. Lammers v. Nissen, 4 Neb.
245; Frank v. Smith, 138 Neb. 382, 293 N. W. 329. Web-
ster’'s New International Dictionary defines it as follows:
“The increase or extension of the boundaries, or the acqui-
sition, of land by the gradual or imperceptible action of
natural forces, as by the washing up of sand or soil from
the sea or a river, or by a gradual recession of the water
from the usual watermark.” We think the evidence shows,
in accordance with these holdings, that the ice gorge in
1910 obstructed the channel of the river and caused the
waters to spread out over this alluvial area and to slow up
the velocity of the current, thereby causing heavy depos-
its of alluvion to be formed in this area. As the river grad-
ually subsided, the alluvial deposits made their appear-
ance. The gradual recession of the water thereby left such
deposits as accretions to the lands of the high bank own-
ers. The fact that the river sought a different channel as
the waters receded is not of itself sufficient to sustain a
finding that an avulsion occurred. The facts warrant the
application of the rule announced in Frank v. Smith, supra,
as follows: “Where, by the process of accretion and relic-
tion, the water of a river gradually recedes, changing the
channel of the stream and leaving the land dry that was
theretofore covered by water, such land belongs to the
riparian owner.”

In Kinkead v. Turgeon, 74 Neb. 580, 109 N. W. 744, this
court aptly stated: ‘Along the Missouri river the change
of the bed to dry land in the case of accretion is sometimes
even more rapidly performed than the changes of the aban-
doned bed to dry land in the case of avulsion, for in such
case the abandoned bed is usually full of water, which
gradually evaporates, and which in many instances forms
lakes which stand for years, occasionally filled again by the
river in flood periods, a number of these ‘cut-off lakes,’ as
they are locally termed, extending from three to eight or
ten miles long and occupying practically the whole of the
abandoned bed for many years.”
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We are convinced from a careful reading of the record
that a finding that an avulsion occurred cannot be sustained
and that all the facts and circumstances shown substanti-
ate the finding of the trial court that the alluvial area in
question was in fact accretive lands belonging to the high
bank owners.

It will be observed from the map that the accretive area
is a very irregular tract. The Missouri river borders it on
the north and east while the high bank borders it on the
west and south. Any attempt to divide the accretive area
by the usual rule would confront us with difficulties beyond
a reasonable and equitable solution. Interveners George,
Brewer and Goodfellow own sections of the high bank along
the north sides of their deeded lands, while plaintiff and
the interveners Francisco, Wood, Christensen and the Hef-
fernan heirs own sections of the high bank along the east-
ern boundaries of their lands. Extensions of the bounda-
ries in the usual manner would cause overlaps and confus-
ing claims. A general rule cannot be followed in dividing
accretions under all conditions. All of the surrounding
circumstances must be considered in applying any rule of
division. Clark, Surveying and Boundaries (2d ed.) sec.
274. The courts, in the division of alluvial rights, must
make an equitable division thereof between all the riparian
owners of the high bank where the circumstances are such
that the general rule cannot be made applicable, Where
the general course of the river is much curved, either out-
wardly or inwardly, or, where the general course of the
original bank is likewise irregular, the boundary lines with-
in which the riparian owner is required to confine himself
in reaching the thread of the stream must necessarily be
either divergent or convergent, according as the river
boundary is longer or shorter than the original river bank
line. In such cases the better rule is that the frontage of
each riparian owner on the new river bank should be divid-
ed in proportion to his frontage on the original bank. This
is the method the trial court attempted to apply, and we
think it is correct.
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An able writer has stated the rule as follows: ‘“The
courts are frequently called upon to partition the alluvial
deposits, flats, dock privileges, made land, and similar
rights, The division of such rights among riparian own-
ers has been a fruitful source of litigation and the courts
have promulgated certain rules for the partition thereof,
which have been exceedingly useful to the professions.
Among such rules we find the following: 1. Measure the
ancient bank and compute the number of feet owned by
each proprietor. 2. Divide the new bank into as many
equal parts as there were feet in the old bank and draw
lines from the old points of division to the new ones.”
Clark, Surveying and Boundaries (2d ed.) sec. 251. As
early as 1835 the supreme court of Massachusetts applied
the foregoing rule in the following language: “The rule
is, 1. To measure the whole extent of the ancient bank or
line of the river, and compute how many rods, yards or
feet, each riparian proprietor owned on the river line.
2. The next step is, supposing the former line, for instance,
to amount to 200 rods, to divide the newly formed bank or
river line into 200 equal parts, and appropriate to each
proprietor as many portions of this new river line, as he
owned rods on the old. Then, to ccmplete the division, lines
are to be drawn from the points at which the proprietors
respectively bounded on the old, to the points thus deter-
mined as the points of division on the newly formed shore.
The new lines, thus formed, it is obvious, will be either
parallel, or divergent, or convergent, according as the new
shore line of the river equals, or exceeds or falls short of
the old.” Deerfield v. Arms, 17 Pick. (Mass.) 41. See,
also, Kehr v. Snyder, 114 1ll. 313, 2 N. E. 68; Smith v.
Johnson, 71 Fed. 647 (Neb.). The trial court complied
substantially with this rule in dividing the accretive lands
in the instant case. The result was that, in determining
the respective interests of the parties to the accretive lands,
the boundary lines of the high bank owners were extended
to the present west bank of the Missouri river at an angle
of 47 degrees and no minutes east. Complaint is made of
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the fact that the division lines were parallel when the sur-
vey shown on the map indicates that the high bank and
new bank bounding the accretive area were not the same
length. There is sufficient merit in this contention to war-
rant our consideration of the subject. It can readily be
seen that a proper apportionment of the accretive area in
accordance with the rule we have herein announced could
not be made with division lines parallel with each other.
However, the difference is relatively small and by far the
greater part of the loss of land caused thereby falls upon
the interveners George, Brewer and Goodfellow, who ap-
pear in this court as appellees asking that the division
made by the trial court be affirmed. The plaintiff Conkey
and the interveners Wood, Christensen and the Heffernan
heirs are not injured for the reason that their claims are
based on title by adverse possession, their rights to accre-
tions being lost by the adverse possession of others, and
could not be affected by a change in the lines dividing the
accretive area. The division made by the trial court is ad-
vantageous to Henry Francisco and he would therefore
have no basis for complaint. It must be borne in mind that
the measuring of the high bank and of the present new
bank of the river requires the exercise of judgment where
indentations or projections are encountered. The purpose
of the rule is to provide an equitable division among the
high bank owners. Accuracy in such case is a desired end,
difficult of attainment. We are convinced, under the cir-
cumstances shown, that all appellants and cross-appellants
have received an equitable apportionment, even though the
rule announced was not strictly followed. This is particu-
larly true in view of the fact that the appellees, the only
parties to the litigation injured thereby, are not complain-
ing.

The contention is advanced that the trial court erred in
holding that owners of land in sections 20, 21 and 22, town-
ship 29, range 8, were entitled to any of the accretive area
for the reason that the original high bank extended south
in section 24, township 29, range 7, as shown on the map,
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and that all lands in question accreted to this old high bank
and not to the high bank running east through sections 20,
21 and 22. There is no merit to this claim. The record
shows that the Missouri river was located approximately
in its present position in 1905. All lands in this area lying
south of Union county, South Dakota, and south of the mid-
dle of the main channel of the Missouri river as it existed
in 1905, became a part of the state of Nebraska, irrespec-
tive of its previous history. 33 U. S. St. at Large, 820, ch.
1295. All South Dakota lands in this area which were
south of the thread of the river as the result of avulsions
prior to 1905 thereby became a part of Nebraska. There is
no evidence that would warrant our holding that any part
of the accretive area was not a part of and accreted to the
Nebraska shore since the fixing of the boundary in 1905.
In 1910, however, the river was running along the old high
bank until it reached section 24 and then ran in an easterly
direction as shown by the map. The lands in sections 20,
21 and 22, whatever may have been their previous history,
were then owned by interveners Goodfellow, Brewer and
George, or persons from whom they obtained title. When
the river cut across these lands, the interveners named be-
came riparian owners and entitled to any accretions to
their riparian lands. Consequently, the trial court was
right in including the high bank running through sections
20, 21 and 22 as a boundary of the accretive area involved
in this suit.

Appellant Conkey complains of the orders of the trial
court permitting or directing the intervention of all other
high bank claimants to the accretive lands. It is his con-
tention that, the trial having commenced, other interested
persons could not then be made parties under the provi-
sions of section 20-328, Comp. St. 1929. We agree that
intervention could not be had as a matter of right under
this statute after the trial had commenced, but we know
of no rule to prevent the trial court from permitting or re-
quiring interested persons to be made parties to the litiga-
tion after trial had commenced. This is particularly true
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where the case, by stipulation, is not all tried at the same
time. It does not appear from the record that any plain-
1iff, defendant or intervener was deprived of any right to
prosecute his claim or defend against the claims of adverse
parties. The suit was equitable in its nature and we think
the trial court was justified in requiring all claimants to
this accretive area to come into court and present their
«claims in order that the whole accretive area might be di-
vided among its riparian owners in one suit. The avoid-
ance of a multiplicity of suits alone warrants the action
taken by the trial court.

Appellant Conkey also contends that the trial court in a
previous decree in the same case had held that he owned the
lands described in his petition by adverse possession and
that this court affirmed such.decree on appeal. An exami-
nation of our opinion in deciding that case, Conkey v. Knud-
sen, 135 Neb. 890, 284 N. W. 737, will not sustain this con-
tention. It is true that we said in that opinion that, when
appellant Conkey sold the south half of the north half of
section 13 to the cross-appellant Christensen, he retained
possession of the acecretions thereto, but no attempt was
made to define the boundaries of this accretive land. And
in the case of State v. Ryan, 136 Neb. 334, 285 N. W. 923,
we did not say that appellant Conkey had a title by adverse
possession which would be absolute. What we did say was
that he had a prima facie title against the squatters on the
land because of his ownership of the riparian lands adja-
cent thereto which entitled him “to the possession of the
lands until a superior right is adjudicated to be in some
other person.” If the decree had adjudicated title in appel-
lant Conkey by adverse possession, a title paramount to all
other claims, there would have been no occasion for the use
of this language directly antagonistic to any such title, We
cannot agree therefore that appellant has a previous adju-
dication of his rights to accretions as a riparian owner or
growing out of an adverse possession for the statutory
period.

Appellant Conkey claims that interveners Goodfellow,
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Brewer and George have no claims superior to his claim.
We think they have by virtue of their right to the accretions
as shown on the map, exhibit 105, except where such ripar-
ian right to accretions has been lost by Conkey’s adverse
possession.

Cross-appellant Peter E. Christensen contends that he is
entitled to certain accretions by virtue of his ownership of
the high bank in the southwest quarter of the northeast
quarter of section 13, as shown on the map. The record
shows that this cross-appellant disclaimed in open court
any interest in any accretions other than those decreed to
be in him by the trial court. The trial court properly held
that the possession of Conkey and the disclaimer of Christ-
ensen was sufficient to defeat the claim of Christensen, ex-
cept as shown in the trial court’s decree.

The cross-appellant Otis Wood complains of the decree of
the district court as to him for the reason that he is de-
prived of access to the river. There is no merit to this
claim. We are familiar with the rule that entitles a ripa-
rian owner to access to the stream. But such right is one
that can be lost by adverse possession, the same as any
other right in real property. Wood has lost title to that
part of his accretive lands bounded by the present bank of
the river because of the adverse possession of the appellant
Henry Francisco. The lands awarded him by the decree
became his by virtue of his adverse possession for the stat-
utory period. Wood is therefore in no position at this time
to invoke the rule for which he contends.

We have examined the claims of all persons to the litiga-
tion and we have come to the conclusion after an examina-
tion of the evidence that the trial court, to the extent that
division was made among the high bank owners, was cor-
rect. All claims of title by adverse possession sustained by
the trial court are amply supported by the evidence.

The trial court made no disposition of the accretive lands
shown on the map as lying east of the first chute and west
of the Missouri river, excluding that part awarded to James
P. Goodfellow, or any lands south or east of it. We think
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the title to this land, shown on the map as parts of sections
12, 8 and 9, is in Henry Francisco by virtue of his adverse
possession for the statutory period, and under the record
in this case the decree should have so provided. We there-
fore direct the trial court to enter a supplemental decree
awarding the title to these lands to the appellant Henry
Francisco.

Complaint is made to the taxing of the costs. The costs
of the first trial between Conkey on the one hand and the
defendants Hans Knudsen, Sene Knudsen, Maggie Leedom,
Otis Wood and Jack L. Hamp on the other, are hereby taxed
against the named defendants. The costs of the first ap-
peal to this court are hereby taxed against the defendants
Hans Knudsen, Sene Knudsen, Maggie Leedom and Otis
Wood. It is further ordered that the parties to the second
trial pay their own costs in the district court and in this
court on appeal.

The motion to strike the cross-appeal of Peter E. Christ--
ensen is hereby overruled. In view of the decision reached,
the motion of the appellant Conkey for a clarification of our
former opinion, Conkey v. Knudsen, 141 Neb. 517, 4 N. W.
(2d) 290, is also overruled.

We conclude that our former opinion, Conkey v. Knudsen,
141 Neb. 517, 4 N. W. (2d) 290, is in error and the same is
hereby vacated. The decree of the distriet court is hereby
affirmed as modified.

AFFIRMED AS MODIFIED.

RoOSE and EBERLY, JJ., not participating.
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AMANDA HERTZEL, APPELLEE, V. WESTERN MUTUAL

FIRE INSURANCE COMPANY ET AL., APPELLANTS,
8 N. W. (2d) 313

FiLED MARCH 5, 1943. No. 31459.

1. Insurance. Where an automobile collision insurance policy re-

lieves the insurer of liability if the automobile was being oper-

" ated “by any person under the age limit fixed by law,” the in-
surer is not relieved where the automobile, at the time of the
accident, was being driven by insured’s fifteen-year-old daughter
without a license, as required by section 60-405, Comp. St. Supp.
1941.

2. Automobiles. The minimum age limit fixed by law in this state
for driving automobiles on the public highways, within the
meaning of the exclusionary clause of the insurance policy, is
fourteen years. :

3. Insurance. The purpose of the exclusionary clause was to ex-
cuse liability only in case the operator was of an age below
which no person is permitted to drive upon the public highways
under the law of the state.

APPEAL from the district court for Gage county: CLOYDE
B. ELLIS, JUDGE. Affirmed.

Rinaker, Hevelone & McCown, for appellant.
Hubka & Hubka, conira.

Heard before SiMmMONS, C. J., RoSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

CARTER, J.

This is an action on an automobile collision insurance pol-
icy to recover for damages to plaintiff’s automobile result-
ing from its upset on a public highway. The defendant in-
surance company filed a demurrer to the petition on the
ground that the petition did not state a cause of action.
The trial court overruled the demurrer and the defendant
elected to stand thereon. The trial court then entered judg-
ment for $368.52 and costs, including an attorney’s fee of
$75. The defendant appeals from this judgment.

The petition alleges that on March 31, 1941, while plain-
tiff’s automobile was being driven by Wilma Hertzel, plain-
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tiff’s daughter then 15 years of age, the automobile upset
cn the highway approximately three miles south of Wilber,
causing damages in the amount of $418.52. Plaintiff al-
leges also that Wilma Hertzel was a resident of Beatrice, a
city of the first class, and that she was driving the auto-
mobile without having an operator’s license to do so. Plain-
tiff also alleges that she had a $50 deductible collision
insurance policy with the defendant insurance company,
which was in full force and effect at the time of the acci-
dent. The policy covers generally any damage caused by
collision or upset. The policy is attached to and made a
part of the petition. All of the foregoing allegations are,
of course, admitted to be true by the demurrer.

The insurance policy contains an exclusionary clause ex-
cluding liability for any loss or damage to the automobile
caused by collision or upset “while being operated by any
person under the age limit fixed by law or in any event un-
der the age of fourteen years.” It is evident that the con-
tract was not complete in itself and that resort must be
had to the law of the state to ascertain the true intent of
the parties.

The applicable statute provides in part: “No license
shall, under any circumstances, be issued to any person who
has not attained the age of full sixteen years: Provided,
that for any minor under the age of sixteen years and over
the age of fourteen years, except within metropolitan cities
and cities of the first class, the eounty treasurer may issue
a limited permit to said child to drive a motor vehicle to
and from the school building where he attends school by
the nearest highway or street from his place of residence,
providing such person lives a distance of one and one-half
miles or more from such school and for the sole purpose of
transporting said minor to attend school.” Comp. St. Supp.
1941, sec. 60-405. It will be noted that the driver of the
automobile was 15 years of age; was a resident of Beatrice,
a city of the first class; was driving outside the city with-
out an operator’s license; and was not driving to or from
school within the wording of the quoted statute. The sole
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question is whether liability exists under the admitted facts
of the petition.

We think that the exclusionary clause attempts to desig-
nate a class of persons, based upon age only, who may not
drive the insured automobile if the policy is to be in force.
In other words, if the automobile at the time of the acci-
dent is driven by a person ‘“under the age limit fixed by
law or in any event under the age of fourteen years,” the
insurance company is not liable.

What is the age limit fixed by law in Nebraska for the
driving of automobiles? We are of the opinion, under the
wording of section 60-405, Comp. St. Supp. 1941, that the
minimum age limit is 14 years. This seems to be in accord
with cases deciding the question under similar statutes.

In Brock v. Travelers Ins. Co., 88 Conn. 308, 91 Atl. 279,
the court in construing a similar policy provision and stat-
ute said: “The defendant’s construction makes liability
depend upon the question whether a licensed operator ac-
companied the plaintiff’s son at the time of the accident
and not upon the question of his age. But the proviso does
not attempt to excuse the defendant from liability for loss-
es incurred by the operation of the automobile contrary to
the provisions of the statute. It is not claimed that the de-
fendant would not be liable if an unlicensed person above
the age of eighteen years had been operating the car at the
time of the accident without being accompanied by a li-
censed operator, or if a licensed operator had been operat-
ing it in violation of the statute when not equipped with
suitable brakes, markers, or lights. The manifest purpose
was to excuse from liability only in case the operator was
too young, either in the opinion of the defendant or under
the terms of the statute, to operate a motor vehicle upon
the public highways.”

In Taylor v. United States Casualty Co., 269 N. Y. 360,
199 N. E. 620, a case involving a very similar policy provi-
sion, the court said: “The policy provided that the motor
vehicle should not be driven by one under ‘the age fixed by
law or under the age of fourteen years in any event.” * * *
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The clause in the policy does not deal with the violation of
the terms of a license. The provision relates solely to the
question of age and the son was old enough lawfully to
drive an automobile. If the insurance company desired
the exclusion clause to cover not only a case where the driv-
er is under the age fixed by law but also a case where the
terms of the license are violated, it should have so speci-
fied. The court is not at liberty to inject a clause into the
policy or to make a new contract for the protection of the
insurance company.”

Other cases sustaining this view are Mannheimer Bros.
v. Kansas Casualty.& Surety Co., 147 Minn, 350, 180 N. W.
229; Johnson v. Travelers Ins. Co., 147 Or. 345, 32 Pac.
(2d) 587, and Bitzer v. Southern Surety Co., 245 Ill. App.
295,

There are cases from other jurisdictions which indicate
a contrary view such as Bradley v. Merchants Mutual Cas-
ualty Co., 6 Fed. Supp. 926, and Maryland Casualty Co. v.
Friedman, 45 Fed, (2d) 369. But we think the reasoning
of the cases previously cited is more sound. There are
many other cases which are clearly distinguishable such as
Gulizia v. Royal Indemnity Co., 139 Neb. 832, 299 N. W.
220. In that case the exclusionary provision of the policy
provided that no liability would exist where the automobile
was being driven “by any person in violation of law as to
age, or, under the age of 14 years in any event.” The pro-
viso in the policy excused liability for losses incurred by
the operation of the automobile contrary to the provisions
of the statute as to age. Such is not the case in the suit
now before the court and this provides the distinguishing
feature in the two classes of cases.

We conclude that the provision, “while being operated by
any person under the age limit fixed by law,” was intended
to exclude liability only where a person was prohibited
from operating an automobile solely because of his age.
The law referred to is the one which fixes a minimum age,
—the age below ‘which no person is permitted to drive. If
the insurance company had intended to exclude liability
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where the automobile was being driven in violation of law
as to age, it could have so provided by appropriate lan-
guage.

The effect of our statute is to announce that any person
over 14 years of age may operate an automobile in this
state. While it is true that certain conditions have to ex-
ist for one over 14 and under 16 years to be lawfully enti-
tled to drive an automobile, whether or not the conditions
have been met is not material to a determination of the
statutory minimum age incorporated into the exclusionary
clause of the policy. The clause relates solely to the ques-
tion of age, and not at all to the question whether the oper-
ator has complied with other requirements of the statute.
The purpose was to exclude liability where the operator
was too young, either in the opinion of the insurance com-
pany or under the terms of the statute, to operate a mo-

-tor vehicle upon the public highways. The exclusionary
provision frees the insurance company from liability while
the automobile is being driven by a person under the age
of 14 years, and a person above that age does not come
within the exclusionary clause whether or not such person
was lawfully operating the car at the time of the accident.
If conditions existed which made it unlawful for Wilma
Hertzel to drive the automobile at the time of the accident,
it was the failure to meet such conditions, and not her age
alone, that made it unlawful. ' '

We conclude therefore that the age limit fixed by law for
automobile drivers in this state, within the meaning of the
exclusionary clause of the policy, is 14 years. Appellee’s
petition therefore stated a cause of action and the judg-
ment entered thereon is in all respects correct. An attor-
ney’s fee of $150 is hereby allowed for legal services ren-
dered the appellee in this court.

AFFIRMED.

Rose and Eberly, JJ., not participating.
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CARRIE VAN AUKER, ADMINISTRATRIX, APPELLEE, V.
STECKLEY’S HYBRID SEED CORN COMPANY ET AL.,

APPELLANTS.
8 N. W. (2d) 451

FILED MARcH 5, 1943. No. 31504.

Automobiles. The question of whether a person riding in a mo-
tor vehicle is a guest, or engaged in a joint enterprise, or other
relationship, is generally one for determination in the individual
case. It must be ascertained from facts establishing the iden-
tity of the persons advantaged by the carriage, the relationship
between the parties, and the purposes to which the transporta-
tion is incident.

If the evidence is undisputed, or such that minds of
men could not reasonably arrive at any other conclusion, the
question is one for decision by the court as a matter of law;
otherwise, it is a question for the®jury to decide as other issuable
facts in the case.

The phrase “without giving compensation therefor”.
(Comp. St. Supp. 1939, sec. 39-1129) indicates an intention not
to limit compensation to persons specifically paying for trans-
portation in cash or equivalent, or to require that it pass exclu-
sively from the passenger to the driver.

A person riding in a motor vehicle is a guest if his car-
riage confers only a benefit upon himself and no benefit upon the
owner or operator except such as is incidental to hospitality, so-
cial relations, companionship, or the like, as a mere gratuity.
However, if his carriage contributes such tangible and substan-
tial benefits as to promote the mutual interests of both the pas-
senger and the owner or operator, or is primarily for the attain-
ment of some tangible and substantial objective or business pur-
pose of the owner or operator, he is not a guest.

Master and Servant. The law imputes to the principal or master
responsibility for the negligent acts of his agent or servant done
in obedience to the express orders or directions of the master or
within the scope of the employee’s authority or employment in
his master’s business, and if those acts cause injury to third per-
sons the law holds the principal or master liable in damages
therefor.

Appeal. It is not ground for the reversal of a case that the trial
court repeated a proposition of law in the instructions each time
in proper connection with facts or other principles involved, or
where it does not appear that the effect was to perplex or mis-
lead the jury.
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A verdict may be set aside as excessive by the trial
court or on appeal when, and not unless, it is so clearly exorbi-
tant as to indicate that it was the result of passion, prejudice,
mistake, or some means not apparent in the record, or it is clear
that the jury disregarded the evidence or rules of law.

APPEAL from the district court for Madison county:
ApoLrH E. WENKE, JUDGE. A ffirmed.

Walter, Flory & Schmid, for appellant.
Fay H. Pollock and Frederick M. Deutsch, contra.

Heard before SiMMoONs, C. J., PAINE, CARTER, MESS-
MORE, YEAGER and CHAPPELL, JJ. .

CHAPPELL, J.

Plaintiff, Carrie Van Auker, administratrix of the estate
of John Van Auker, her deceased husband, brought this ac-
tion to recover damages for his death resulting from col-
lision of two automobiles at an intersection of country
roads. Deceased was riding in a Chevrolet coupé owned
by defendants Steckley. Defendant Dallas Van Auker, a
dealer for them in the sale of hybrid seed corn, was driv-
ing the car, at their express direction, as it approached
the intersection from the south. Defendant Alfred Lueke
was driving the other car as it approached from the east.
He was absolved from liability in the trial court and is not
involved as a party to this appeal. A jury awarded plain-
tiff a verdict of $8,000 against all other defendants, and
they appeal. We affirm the decision of the trial court.

Defendants’ assignments of error are: That the trial
court erroneously instructed the jury that deceased was
not a guest or engaged in a joint enterprise or partnership
as a matter of law; that instructions given the jury were
repetitious and thereby prejudicially erroneous; and that
the verdict is excessive.

In substance plaintiff’s theory of the case is that the de-
ceased was a passenger “giving compensation therefor” in
the car of defendants Steckley, driven by their servant at
their express direction, in the course of their business, and
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for their benefit in the furtherance thereof ; that under the
doctrine of respondeat superior their driver’s negligence is
imputed to them, and that they and their driver are liable
for ordinary negligence,

The theory of defense, so far as it relates to defendants’
assignments, is that deceased was a person riding in the
car as a guest “without giving compensation therefor” and
that defendants are only liable for gross negligence, in
which event the case should be reversed and dismissed; or,
in the alternative, that defendant driver and deceased were
engaged in a joint enterprise or partnership whereby the
driver’s negligence is imputed to plaintiff, in which event
the case should be reversed for a new trial.

It will first be noted that our guest statute (Comp. St.
Supp. 1939, sec. 39-1129), in so far as applicable here, pro-
vides: “The owner or operator of a motor vehicle shall
not be liable for any damages to any passenger or person
riding in said motor vehicle as a guest or by invitation and
not for hire, unless such damage is caused by * * * the
gross negligence of the owner or operator * * * of such
motor vehicle. For the purpose of this section, the term
‘guest’ is hereby defined as being a person who accepts a
ride in any motor vehicle without giving compensation
therefor.”

The question of whether a person riding in a motor ve-
hicle is a guest, or engaged in a joint enterprise, or other
relationship, is generally one for determination in the in-
dividual case. 5 Am. Jur. 634, sec. 239. It must be ascer-
tained from the facts establishing the identity of the per-
sons advantaged by the carriage, the relationship between
the parties, and the purposes to which the transportation
ig incident. To these facts we then apply logical construc-
tions of statutory words and phrases approved by defini-
tum-precedent. If the evidence is undisputed, or such that
minds of men could not reasonably arrive at any other con-
clusion, the question is one for decision by the court as a
matter of law; otherwise, it is a question for the jury to
decide as other issuable facts in the case. 64 C. J. 549;
Mick v. Oberle, 124 Neb. 433, 246 N. W. 869.
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In construing a statute, it is the duty of this court to
discover, if possible, the legislative intent from the lan-
guage of the act and give effect thereto. Hansen v. Dakota
County, 135 Neb. 582, 283 N. W, 217.

“Compensation” means that which constitutes or is re-
garded as an equivalent or recompense; that which makes
good the lack or variation of something else; that which
compensates for loss or privation; amends; remuneration;
recompense. The phrase “without giving compensation
therefor” in the statute indicates an intention not to limit
compensation to persons specifically paying for transpor-
tation in cash or equivalent, or to require that it pass ex-
clusively from the passenger to the driver. 8 Words and
Phrases (Perm. ed.) 197; Crawford v. Foster, 110 Cal.
App. 81, 293 Pac. 841; Haney v. Takakura, 2 Cal. App.
(2d) 1, 37 Pac. (2d) 170; 5 Am. Jur. 634, sec. 239,

Bearing these preliminary rules in mind, we conclude
that a person riding in a motor vehicle is a guest if his
carriage confers only a benefit upon himself and no benefit
upon the owner or operator except such as is incidental to
hospitality, social relations, companionship, or the like, as
a mere gratuity, and no recovery can be had under our stat-
ute except for gross negligence. However, if his carriage
contributes such tangible and substantial benefits as to pro-
mote the mutual interests of both the passenger and the
owner or operator, or is primarily for the attainment of
some tangible and substantial objective or business pur-

"pose of the owner or operator, he is not a guest. If the
latter rule be applicable to the present case, plaintiff could
recover for ordinary negligence unless prevented by the
defensive theory of imputed negligence. See 4 Blashfield,
Cyclopedia of Automobile Law, sec. 2292; Annotations, 82
A. L. R. 1365, 95 A. L. R. 1180; Doherty v. Edwards, 227
Ia. 1264, 290 N. W. 672.

The California statute defines a guest in a manner sim-
ilar to our own. For its construction see Whitechat v. Guy-
ette, 19 Cal. (2d) 428, 122 Pac. (2d) 47; Duclos v. Tash-
jian, 82 Cal. App. (2d) 444, 90 Pac. (2d) 140; Carey v. City
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of Oakland, 44 Cal. App. (2d) 503, 112 Pac. (2d) 714.
The same conclusions have been reached in a legion of cases
from other jurisdictions having comparable statutes. They
are too numerous to recount in this opinion.

Assuming that the factual details of the accident are of
no import to a decision, we will not recite them. Evidence
upon which we determine whether deceased was a guest or
engaged in a joint enterprise or partnership is undisput-
ed. It appears in admissions of defendants Steckley, their
agents and employees. A careful examination of the rec-
ord discloses that defendant Steckley’s Hybrid Seed Corn
Company is a partnership, composed of and owned by de-
fendants Steckley. They produce and sell hybrid seed corn
in Nebraska, South Dakota, Kansas and Missouri, with of-
fices at Weeping Water, Nebraska. Defendant Ed Steckley
is an owner-manager. They employ a full-time general
sales manager in charge of all promotions and sales, and a
full-time block man or field supervisor for a part of South
Dakota and Nebraska. The latter works under supervision
of the general sales manager who directs his work either
by letter or telephone in finding and supervising dealers,
establishing test plots on farms, promoting dealers’ meet-
ings, field days, exhibits, general sales, and other public-
ity. Defendants Steckley furnished the field supervisor the
Chevrolet coupé involved for these purposes. Defendant
Dallas Van Auker, a farmer near Battle Creek, Nebraska,
was a dealer for the Steckleys, selling their products on -
commission in his territory.

Deceased was not a dealer and received none of the com-
missions paid defendant Dallas Van Auker for the sale of
defendants’ hybrid seed corn. Deceased and defendant
Dallas Van Auker, his son, lived in separate homes, but
were jointly interested in a farming project of approxi-
mately 400 acres, on which they planted some of defendants’
hybrid seed corn. They had a test plot on his farm, but
they sold no hybrid seed corn from the project. The hybrid
seed corn sold by their dealer, defendant Dallas Van Auker,
was artificially pollenized, produced and furnished by de-
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fendants Steckley. When planted it produces a corn crop
product bred to a high production but unfit-for seed.

Defendants Steckley planned an elaborate exhibit at the
Nebraska state fair, with a booth, pictures, literature for
distribution, displays of growing corn, and several bushels
of best corn production for sales promotion. Their general
sales manager directed their field supervisor to come to the
fair and bring with him many samples of their corn from
northeast Nebraska, and some of their dealers and boost-
ers of influence to help promotion at the exhibit. Deceased
had a wide acquaintance, and was highly regarded in that
territory. At their request he had previously helped at
their exhibits in the Norfolk sales barn and at the Madison
county fair by handing out literature, talking with people,
boosting their seed, and promoting sales.

Following the directions of defendants’ general sales
manager, their field supervisor called at the Van Auker
farm and told Dallas Van Auker, their dealer, to get sam-
ples of corn ready for the exhibit, invite deceased to go
with them, and be ready to leave for Lineoln with him in
the Steckley car on Sunday morning. The field supervisor
" testified that he wanted deceased to go with them because
he had been a lot of help to their company in the past in
the sale of seed corn; that deceased would have worked in
the booth and helped the company boost the sales, and he
wanted him to go along for that purpose.

As directed, defendant Dallas Van Auker asked deceased
to go, and the latter agreed to do so. The samples of corn
were gathered and labelled. The field supervisor arrived
on Sunday morning, driving defendants’ car. Taking the
samples the three of them got in the car, the field supervi-
sor driving, and went to another dealer’s farm to collect
other samples of corn. Here the field supervisor directed
defendant Dallas Van Auker to drive defendants’ car, take
deceased with him, and follow another car to a neighbor’s
farm to collect other samples of corn for the exhibit. It
is conceded that the field supervisor had full authority to
do all this. The field supervisor rode in a car ahead of
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them. They started as directed and before arrival the ac-
cident happened.

Under these circumstances it will not avail to question
the extent of the invitation or to assert that there was no
agreement or promise that the deceased would do anything
to help or assist the Steckleys in their business. Their duly
authorized agents gave deceased an inclusive invitation to
go with them, primarily for the attainment of a tangible
and substantial objective or business purpose of the owner,
and he agreed to go. Further, after the invitation was giv-
en he acted upon it. He got in the car and they left for the
project, thereby accepting defendants’ offer as to time,
place, mode and manner. See 13 C. J. 275. Concededly the
relationship must be definite and the benefit tangible, but
it is not required that the relationship be such that the ben-
efit accruing is the consideration for the transportation
agreed upon by the parties. Dokherty v. Edwards, supra.
Deceased was not a guest or person riding “without giving
compensation therefor.” Cases relied upon by defendants
are not applicable to present facts.

Governed by these facts and circumstances there is no
relation of partnership, principal and agent, master and
servant, or joint enterprise from which negligence of the
defendant driver Dallas Van Auker can be imputed to de-
ceased or plaintiff in the case at bar. Judge v. Wallen, 98
Neb. 154, 152 N. W. 818; Jessup v. Dawvis, 115 Neb. 1, 211
N. W. 190; Mick v. Oberle, supra; Garrotto v. Butera, 123
Neb. 682, 243 N. W. 879; 5 Am. Jur. 786, sec. 501; Annota-
tion, 85 A. L. R. 632. Deceased was merely a passenger
“giving compensation therefor’” and defendants are liable
to plaintiff for ordinary negligence. There is no contention
here that the trial court did not properly instruct upon the
contributory negligence of the deceased himself, if any ex-
isted.

Defendants Steckley were the masters and detendant Dal-
las Van Auker, the driver, was their agent or servant, and
not the agent or servant of the deceased. The law imputes
to the principal or master responsibility for the negligent
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acts of his agent or servant done in obedience to the ex-
press orders or directions of the master or within the scope
of the employee’s authority or employment in his master’s
business, and if those acts cause injury to third persons
the law holds the principal or master liable in damages
therefor. 5 Am. Jur. 709, sec. 373; 35 Am. Jur. 959, sec:
532; 38 Am. Jur. 922, sec. 236 ; LaFleur v. Poesch, 126 Neb.
263, 252 N. W. 902; Peterson v. Brinn & Jensen Co., 134
Neb. 909, 280 N. W. 171; Vanderlippe v. Midwest Studios,
137 Neb. 289, 289 N. W. 341.

We turn to defendants’ assignment that the trial court’s
instructions were prejudicially repetitious. An examination
of all of them requires the application of the rule perfected
by this court in Gran v. Houston, 45 Neb. 813, 64 N. W.
245, that, “Where, in order to fairly and intelligibly pre-
sent all the issues in a case to the jury by the instructions,
it becomes necessary to repeat a proposition, its repetition,
in proper connection with other facts or principles involved,
is not erroneous.” And in Denise v. City of Omaha, 49
Neb. 750, 69 N. W, 119, this court stated: ‘It is not ground
for the reversal of a case that the trial court repeated a
‘proposition of law in the instructions each time in proper
connection with facts or other principles involved, or where
it does not appear that the effect was to perplex or mislead
the jury.” See, also, City Nat. Bank v. Thomas, 46 Neb.
861, 65 N. W. 895, .

In an action sounding in damages merely where the law
furnishes no legal rule for measuring them, the amount to
be awarded rests largely ‘in the discretion of the jury, and
with their verdict the courts are reluctant to interfere. A
verdict may be set aside as excessive by the trial court or
on appeal when, and not unless, it is so clearly exorbitant
as to indicate that it was the result of passion, prejudice,
mistake, or some means not apparent in the record, or it is
clear that the jury disregarded the evidence or rules of
law. 15 Am. Jur. 621, sec. 205; Heiden v. Loup River Pub-
lic Power District, 139 Neb. 754, 298 N. W. 736; 3 Am. Jur.
452, sec. 893; 20 R. C. L. 282, sec. 66.
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Evidence as to damages is undisputed. Deceased was a
man 58 years of age, in good health, highly regarded in his
community, whose labor and income were ordinarily de-
voted to his home and family. For the past three years his
net income averaged more than $1,200 a year, exclusive of
returns for poultry and produce. It was stipulated that
the hospital, medical, ambulance, and other expenses were
$1,049.20. There was then a recovery of $6,950.80 for
death, exclusive of pain and suffering. With an expectancy
of 15 years this recovery would be an average of less than
$465 a year. We find that the verdict is not excessive.

We have given consideration to other assignments of er-
ror not discussed in this opinion, and decide that they are
without merit. Since the record discloses no error preju-
dicial to defendants, and we find the verdict amply sup-
ported by the evidence, the judgment is affirmed.

AFFIRMED.

IN RE ESTATE oF WILLIAM R. DALBEY.

MARY E. CoMBs, NEE MARY E. CALKINS, APPELLEE, V. JANE
MCINTIRE ET AL., ADMINISTRATRIX AND ADMINISTRATOR,
APPELLANTS,

8 N. W. (2d) 512

FILED MARCH 5, 1943. No. 31526.

1. Appeal. “The filing of an appeal shall vest in any appellee the
right to a cross-appeal, which need only to be asserted by him in
his briefs filed in this court.” Supreme Court Rules, 7-d.

2. Assignments. When an assignment is made for a valuable con-
sideration and delivered to a third person who accepts it for the
assignee and then informs the assignee thereof and of its con-
tents, - which are beneficial to the assignee, and the assignee
makes no objection thereto, there is an effective delivery thereof.

3. Insurance. A paid-up life insurance policy, payable to the estate
of insured, is assignable and when assigned for a valuable con-
sideration by a written assignment, which sufficiently identifies
the policy, no actual delivery of the policy itself is necessary.

4. Limitation of Actions. Ordinarily the statute of limitations be-
gins to run when a cause of action accrues.
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APPEAL from the distriect court for Douglas county::
JAMES M. FITZGERALD, JUDGE. Affirmed.

. McKenzie & Dugan, for appellant.
George C. Pardee and H. E. Kuppinger, contra.

Heard before SIMMoONS, C. J., PAINE, CARTER, MESS-
MORE, YEAGER, CHAPPELL and WENKE, JJ.

WENKE, J.

This appeal by the administrators with the will annexed
of the estate of William R. Dalbey, deceased, appellants
herein, arises out of a claim filed by Mary E. Combs, nee
Mary E. Calkins, appellee herein, against said estate. Af-
ter the claim was allowed by the county court an appeal was
taken to the district court for Douglas county and, jury be-
ing waived, judgment was entered thereon for the claim-
ant. The administrators have appealed to this court and
the claimant has cross-appealed.

The facts disclose that on and prior to February 14, 1928,
the claimant, who will be referred to herein as appslles,
was living with her mother, Leanna Keirns, at 138 North
Thirty-first avenue in Omaha, Nebraska; that William R.
Dalbey, who was the same person as W. R. Dalbey, was re-
siding in the home as a roomer. Appellee, whose name at
that time was Mary E. Calkins and who was 28 years of
age, was working for the Travelers Health Insurance Com-
pany as a typist. From her earnings she had saved a sufli-
cient amount and deposited same in the Conservative Sav-
ings and Loan Association of Omaha so that on February
14, 1928, she was able to withdraw from her funds therein
the sum of $500 in the form of a check payable to herself.
This check she indorsed and delivered to W. R. Dalbey who
cashed the same on February 16, 1928, by indorsing his
name thereon and received the funds therefrom. On Feb-
ruary 20, 1928, W. R. Dalbey in consideration thereof exe-
cuted and delivered to Leanna Keirns for appellee, togeth-
er with two insurance policies therein described, the fol-
lowing instrument which will be referred to herein as ex-
hibit 2:
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“February 20, 1928.

“For and in consideration of the sum of $500.00 (five
hundred dollars), paid to me, I hereby assign to Mary E.
Calkins, 138 N. 31st Ave., Omaha, Nebr., all my rights and
interests in two life insurance policies, No. 800407 and No.
645897, issued to me by The Prudential Life Insurance Co.
of America, said policies to be paid to Mary E. Calkins at
my death,

“W. R. Dalbey

“These two policies are for $500.00 each, both fully ma-
tured, upon which the sum of approximately $400.00 has
been borrowed by me at the rate of 5% interest, which in-
terest I agree to pay when due. These two policies are
payable to my estate at death and now so appear on the
books of the company.

“T reserve the right to redeem these policies upon the
payment of $500.00 to Mary E. Calkins, with interest at
the rate of 6%.

“W. R. Dalbey”
This instrument was delivered to appellee by her mother
after Dalbey died, although appellee had known thereof and
of its contents since shortly after it was originally deliv-
ered to her mother. The parties had all known each other
for some considerable period of time and were on friendly
terms. Mrs. Keirns had known Dalbey for about 35 years
prior to his death on January 24, 1941, and he had been
staying at the Keirns home for about 24 or 25 years. Prior
to 1928 the appellee had likewise been living in her moth-
er’s home and had known Dalbey since about 1916. Dalbey
was, during these years, operating a music company which
specialized in his oil for trombones and other musical in-
struments. After Dalbey’s death the policies referred to
in exhibit 2 were in the home of Leanna Keirns and by the
county court directed deposited with the court pending the
determination as to who was entitled to receive the pro-
ceeds thereof. However, as to who had possession and con-
trol thereof during the period from their delivery to Mrs.
Keirns at the time exhibit 2 was delivered up to Mr. Dal-
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bey’s death is uncertain and very much in dispute. The
policies which were paid up on February 20, 1928, remained
in force, subject to the loans thereon, until the death of W.
R. Dalbey and the appellants collected thereon the sum of
$581.67 on March 10, 1941, for which amount the district
court entered judgment with interest at 6 per cent. from
that date.

The first matter for consideration is appellants’ motion
objecting to this court considering the cross-appeal of the
appellee as set out in her brief for the reason that notice
thereof was not filed as required by rule 7-a’ of this court
and section 20-1912, Comp. St. Supp. 1941. In Ternes ».
Watke, 134 Neb. 798, 279 N. W. 718, under paragraph 2,
rule 7-a of this court, we held: “An appellee may take
cross-appeal by filing with the clerk of this court; on or be-
fore the day originally fixed for the filing of appellant’s
brief, a praecipe on cross-appeal.” However, since then the
legislature amended section 20-1912, Comp. St. 1929, by
Legislative Bill No. 182 of the 1941 session (Laws 1941, ch.
32, sec. 1) and we have changed the rules so that a cross-
appeal may be raised in the appellee’s brief, rule 7-d which
reads as follows: “The filing of an appeal shall vest in any
appellee the right to a cross-appeal, which need only to be
asserted by him in his briefs filed in this court.” This rule
being in force when this appeal was filed, the motion is
overruled.

The contentions of the appellants on this appeal are:
First, the claim of the appellee is barred by the statute of
limitations; and, second, that neither a pledge was ever
made of the policies themselves nor did the appellees have
possession thereof as security for the money advanced.

For a construction of exhibit 2, appellee cites the rule
announced in Flory v. Supreme Tribe of Ben Hugr, 98 Neb.
160, 152 N. W. 295, wherein we held: “Language used in
a contract prepared by one of the parties thereto, which is
susceptible to more than one construction, should receive
such a construction as the party preparing the same at the
time supposed the other party would give to it, or such a
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construction as the other party would be fairly justified in
giving to it.” A careful examination thereof does not re-
quire the application of this rule of construction. The first
paragraph clearly sets forth an assignment of policies No.
800407 and No. 645897, issued to W. R. Dalbey by the Pru-
dential Insurance Company of America, to Mary E. Calk-
ins in consideration of $500 and to be payable to her at
his death. The second paragraph describes the policies, the
loans thereon, what the maker agreed to do in regard to
the loans, and that the policies are payable to his estate.
These two paragraphs describe the two policies sufficiently
to identify them and then assign them to Mary E. Calkins,
subject to the loans thereon, for the $500 she paid him out
of her savings account in a building and loan association
and then direct that the proceeds thereof be paid to her at
his death. The maker adds a provision in the assignment
that he may at any time redeem these policies by payment
of the sum of $500 with interest at 6 per cent. We do not
think this in effect changes the instrument itself, which as-
signs the two policies, but in effect leaves it as it was with
a right to redeem which right the insured never exercised.

Was exhibit 2 delivered to the appellee? The rule as an-
nounced in Northwestern Mutual Life Ins. Co. v. Wright,
140 N. W. 1078 (153 Wis. 252), is: “No particular act on
the part of a vendee or assignee is necessary to a ‘delivery;’
a delivery to a third person and acceptance by him consti-
tuting a delivery to the new owner, where the transaction
is beneficial to the new owner, even though the new owner
has no present knowledge of such delivery, an acceptance
by him being presumed until the contrary is shown.” Like-
wise, in Kaufman v. State Savings Bank, 114 N. W. 863
(151 Mich. 65) : “Policies of insurance against fire on fur-
niture owned by a wife, but made payable to her husband,
after a loss by fire, were assigned by him to her and depos-
ited by him with the respective insurance companies. Held,
that her assent to the assignment, and_her acceptance of
it, may be presumed, the assignment being for her benefit;”
in Appeal of Colburn, 51 Atl. 139 (74 Conn. 463) : “Where














































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































