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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA
' JANUARY TERM, 1942

H. J. COFFIN, APPELLANT, V. H. E. MAITLAND ET AL.,
APPELLEES.
5 N. W. (2d) 88

FILED JULY 31, 1942, No. 31354.

Record examined, questions of fact reviewed and determined, and the
cause reversed and remanded.

APPEAL from the district court for Loup county : WILLIAM
F. SPIKES, JUDGE. Reversed, with directions.

B. A. Rose, for appellant. .
Glenn E. Runyan and Merle M. Runyan, contra.

Heard before SIMMONS, C. J., RoSE, EBERLY, PAINE, CAR-
TER and MESSMORE, JJ.

SIMMONS, C. J.

Plaintiff brought an action to foreclose a tax sale cer-
tificate on a section of land in Loup county. Decree was
entered May 12, 1932, determining the amount due and or-
- dering the land sold if defendants did not pay the amount
of the decree, interest, costs and attorney’s fee within 30
days. An order of sale was issued February 23, 1935, and
on April 8 1935, the land was sold by the sheriff to the
plaintiff. Defendant Elizabeth Langstrom on April 4, 1935,
filed an application for a moratorium. No court order is
shown on that application. On June 5, 1935, Mrs. Lang-

(1)
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strom filed objections to the confirmation of the sale. No
court order is shown on those objections.

On April 13, 1939, defendant, Elizabeth Langstrom, filed
an application to redeem and prayed that plaintiff be re-
quired to account for rents received. On March 12, 1941,
plaintiff filed his accounting of rents received and on that
day the court heard the matter and entered the decree from
which plaintiff appeals.

There are presented two questions of fact: When did
plaintiff begin to collect the rents and how much did he col-
lect?

Defendant Mrs. Langstrom in her “Application to Re-
deem” refers to the decree and the sheriff’s sale and alleges
“That thereafter said plaintiff took possession of * * * and
leased said premises * * * at an annual rental of Fifty Dol-
lars ($50) per year; that said plaintiff collected the rents
from said tenants with the understanding that such sums
as he collected would be applied upon the decree.” (Em-
phasis supplied.) This would seem to fix the time when
plaintiff began to collect the rents as subsequent to the date
of the sheriff’s sale on April 8, 1935. The plaintiff in his
accounting alleged that the moratorium was applied for at
the spring term in 1935 and granted (date not fixed) and
“by agreement the rents were to be collected and applied on
the taxes” involved in plaintiff’s decree and that he collected
rents for 1935, 1936, 1937, 1938 and nothing in 1939 and
1940. However, by stipulation made at the beginning of the
trial it was recited “that an application for moratorium was
filed on or about April 15, 1935, and at a date subsequent
- thereto an agreement was made between the parties hereto,
through their attorneys, in open court, that the plaintiff
could continue to collect the rent from the premises and ap-
ply said rent on the decree or taxes.” (Emphasis supplied.)
There is no other evidence as to the agreement or its terms.

The plaintiff testified that he rented the land by oral lease
to a Mr. Bohy for the years 1935, 1936, 1937 and 1938, to-
gether with an additional section and three-quarters of land,
for $75 a year; that the rent for the Langstrom land was
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“supposed to be about a third” of the $75; that he collected
rent for those four years; that out of the 1935 rent he paid
Mrs. Langstrom $20 and paid $5 for the trip made to rent
the land. He proposed therefore to credit defendants with
$25 for each year, 1936, 1937, and 1938.

Mrs. Langstrom did not testify. Her husband testified
that he handled the land for her. He testified that plaintiff
rented the land to Mr. Bohy in 1933 for $50 a year; that
plaintiff had Mrs. Langstrom sign a written lease for a one-
year term; that the witness had one copy (which was not
produced at the trial although the witness testified he had
it ““down home some place”) ; that at that time plaintiff had
the rent money and gave him $20 of it and the witness “gave
the rest back” to apply on the taxes. On cross-examination
Mr. Langstrom was not “positive” as to the year that he re-
ceived the $20, although he testified that it was a “couple of
vears” before the application for a moratorium was filed.

Mr. Bohy testified as a witness for the defendants that he
started to rent the land in “34 or 35, I couldn’t say which,”
that he paid the rent to plaintiff for the “practically three
sections;” that he had not rented it “since 1938” and that
another party had it in 1938. On cross-examination he said:
“I didn’t get it” in 1938 ; that the rent for the three sections
was $75 a year and that the Langstrom section was about
on a par with the others. Mr. Bohy, was, at the time of the
trial, a tenant of plaintiff on other lands.

On rebuttal plaintiff stated that he had no recollection of
ever taking a written lease with Bohy to the defendants and
stated that he paid the money to Mrs. Langstrom and not
Mr. Langstrom.

The trial court found that there were credits due the de-
fendants as follows: $50 on April 1, 1934; $30 on April 1,
1935; $25 on April 1, 1937, and $25 on April 1, 1938. The
transcript of the decree makes no mention of credits for
April 1, 1936, although it recites that the plaintiff’s report
is “correct for the years 1936, 1937, and 1938,” and that
“the statements and allegations of the defendants * * * are
true and correct for the years 1934 and 1935.”
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In this finding and decree based thereon, we think the
trial court erred in part. All of the parties were testifying
from memory several years after the event. They are in
agreement on these facts, . e., that Mr. Bohy was the tenant
who rented the land and that the plaintiff paid to the defend-
ant $20.

The defendant in her application to redeem did not claim
that the plaintiff went into possession or collected rents
prior to the date of the sheriff’s sale in 1935. Although her
husband testified, with qualifications, that Mr. Bohy was the
tenant in 1933 and that the $20-was paid in 1933, Mr. Lang-
strom failed to produce the lease which would have substan-
tiated his testimony as to the year. .

The defendants offered Mr. Bohy as their witness. He
fixed the beginning of the period as either 1934 or 1935 and
indicated that it ran for four years. As to the length of his
tenancy he corroborates the plaintiff. He is uncertain only
as to the beginning of the term. He is also certain that he
paid only $75 a year for the three sections and that $25 was
for the Langstrom land and as to that corroborates the
plaintiff,

The record does not sustain the trial court’s finding that
the plaintiff collected and kept $50 rent in April, 1934.
That was a year before the sheriff’s sale; a year before the
moratorium was asked for; and a year before Mrs. Lang-
strom in her application to redeem says that the defendant
took possession of the premises, leased them and collected
the rents. The only evidence as to $50 rent is by Mr. Lang-
strom, which is denied by their own witness, Mr. Bohy, and
by the plaintiff. The trial court found that the proper rental
for the years 1936, 1937, and 1938, was $25 a year. To
make that finding the trial court of necessity believed the
testimony of Mr. Bohy and the plaintiff as to the amount
of rents received during those years. The trial court’s find-
ing that the defendant was entitled to credit for $30 as of
April 1, 1935, was apparently a charge of $50 for rents col-
lected less the $20 paid. Here the trial court accepts the
plaintiff’s testimony as to when he made the payment, but
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rejects it as to the amount of rent collected from which the
payment was made.

The plaintiff is corroborated as to the time he began to
collect the rents by the sworn statement of Mrs. Langstrom
in her application to redeem made almost two years before
the trial. As to the length of time he collected rents and of
the amounts thereof, plaintiff is corroborated by the de-
fendants’ witness, Mr. Bohy. As against this evidence the
decree depends upon the rather unsatisfactory evidence of
Mr. Langstrom which is hearsay in part. The circum-
stances all indicate that plaintiff began the collection of
rents after the moratorium was applied for in 1935. We
are of the opinion that the record sustains the report and
accounting made by the plaintiff, with this exception, there
is no evidence that the plaintiff was, by the agreement, en-
titled to deduct the $5 for expenses. As to that item the re-
port should not be approved.

The decree of the trial court is reversed and remanded,
with directions to enter a decree in accord with this opinion.

REVERSED.

MARIE AMELIA BLUM, APPELLANT, V. WILLIAM F. C. Por-
PENHAGEN ET AL., APPELLEES,
5 N. W. (2d) 99

FIiLED JULY 31, 1942. No. 31389.

1. Contracts. “In the absence of anything to indicate a contrary
intention, instruments executed at the same time, by the same
parties, for the same purpose, and in course of the same trans-
action, are, in the eye of the law, one instrument, and will be
read and construed together as if they were as much one in form
as they are in substance.” Thompson v. Jost, 108 Neb. 778, 189
N. W. 169. ) ’

“‘Language used in a contract prepared by one of the

parties thereto, which is susceptible to more than one construc-

tion, should receive such a construction as the party preparing
the same at the time supposed the other party would give to it,
or such a construction as the other party would be fairly justi-
fied in giving to it.” Flory v. Supreme Tribe of Ben Hur, 98 Neb.
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160, 152 N. W. 295.” Ericson v. Nebraska-Iowa Farm Invest-
ment Co., 134 Neb. 391, 278 N. W. 841.

3. Mortgages. Under the facts recited in the opinion, the words
“no exceptions” following the words ‘“free from encumbrance”
are held to refer to encumbrances running from the title holder
to third parties and do not cover a reservation of possession by
the grantors in themselves.

4. Wills, Where a grantee receives title to property subject to a
reserved right of possession in the grantors, and the grantors re-
main in possession, the wife of the grantee, as his devisee, takes

. title subject to the burden of the reservation.

5. Notice. Possession of land is notice to the world of the posses-
sor’s rights therein, and of all interests of which inquiry of the
possessor would elicit knowledge.

6. Mortgages. The conveying to the mortgagee of the legal title to
lands, even when encumbered for their full value, together with
the surrender of rents and other valuable rights, is a sufficient
consideration for a contract reserving in the grantors a right of
possession of a part of the lands so conveyed.

APPEAL from the district court for Grant county: WIL-
LIAM F. SPIKES, JUDGE. Affirmed.

John H. Thomsen and Carl T. Self, for appellant.
Mitchell & Gantz and D. E. Williams, contra,

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.

SiMMoNs, C. J.

This is an action to secure the possession of certain real
estate in Grant county. Plaintiff appeals from a judgment
in favor of the defendants.

Plaintiff brought this action in district court alleging that
on February 15, 1935, the defendants by warranty deed con-
veyed a section of land in Grant county to John Blum, a res-
ident of Douglas county ; that the deed was recorded August
10, 1936 ; that by virtue thereof John Blum became seised
of a fee simple title to the land ‘“together with the right of
possession;” that Blum was plaintiff’s husband ; that he died
July 8, 1939; that by the provisions of his will, duly pro-
bated, plaintiff became the owner of the legal title to the
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land and entitled to the possession thereof, and that the de-
fendants keep her out of possession. Plaintiff prayed judg-
ment for possession.

Defendants by answer admitted the death of. John Blum
and denied generally, Further answering, they alleged that
John Blum on the 14th day of February, 1935, entered into
a written agreement with them, whereby defendants were
given the exclusive right to possession of said premises dur-
ing the lifetime of the defendant William F. C. Poppen-
hagen, subject only to the condition that defendants pay the
taxes and keep the improvements in repair; that they have
performed the conditions of the agreement and are entitled
to the use and possession of the premises; that the agree-
ment by mutual mistake erroneously described the land by
referring to its location as “east of Fifth (5th) P M’ when
it should have been west of the sixth principal meridian;
that the defendants were in actual possession of the real
estate on February 14, 1935, and have since been in pos-
session with the knowledge and acquiescence of John Blum
under the agreement. Defendants pray for the dismissal
of plaintiff’s petition, for costs and for such other relief as
may be “just, equitable and proper.” Plaintiff for reply
denied generally.

The parties and the trial court apparently considered the
matter as an equity case, and so tried it. That being the
theory on which it was tried, we will so consider it here.

The evidence discloses that the defendants, husband and
wife, or one of them, were the owners of three adjoining
sections of land mortgaged by separate instruments to John
Blum, who was a brother of Mrs. Poppenhagen. The mort-
gages were in default. On February 14, 1935, the defend-
ants, by separate instruments, conveyed the land to John
Blum. The deed to the land here involved is the usual deed
form. It recited a consideration of “payment of mortgage’
(citing where recorded) and “other valuable consideration.”
In the printed portion of the deed is the language that the
premises “are free from encumbrance,” followed in type-
writing by “no exceptions.” The agreement, to which refer-
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ence is made in the answer, is entirely typewritten, except
as to the day of the month when it was executed. It recites
that the defendants have “this day sold” the three sections
of land to John Blum. It sets out and refers to the three
separate mortgages on each section and recites the total
amount due. Then follow these four paragraphs.

“It is agreed by and between the aforesaid parties that
in consideration of the first parties having conveyed the
foregoing described property to the second party that for
a period of five years from this date or until February 15,
1940, said first party is given the option to buy back this
land for $11,150, or any section referred to by paying to
second party the amount of the mortgage that was held by
second party as mortgage on that particular tract before
the executions of the deeds referred to.

“It is also agreed by and between the aforesaid parties
that the second party is to receive all income from the date
of the signing of this instrument from sections 11 & 12 so
that in the event of sale of the above described land the in-
come to first party being in lieu of interest that he may have
been entitled to.

“It being agreed by and between the foregoing parties
that first party reserves the right, and this being agreeable
to the second party, that first party may live on said section
2 during the natural lifetime of William F. C. Poppenhagen
so long as said first party pays the tax and keeps up the im-
provements in as good repair as they now are or any time
during the life of this agreement.

“It is understood that said sections 11 & 12 have been
rented for the year 1935 commencing March 1 and expiring
March 1, 1936, and said second party to receive any and all
income due the landlord on account of said lease. The lease
referred to being only verbal the first party relinquish to
second party all rights to rentals and said second party shall
be entitled to collect any unpaid share of rent or cash rent
as the case may be, that may be forthcoming or due after
February 15, 1935, or any time thereafter.”

At the same time that the deed was executed and ac-



. VoL. 142] JANUARY TERM, 1942 9

Blum v. Poppenhagen

knowledged, the agreement in question was signed by the
defendants, and in accord with Blum’s request and direc-
tion. The deed is on a Douglas county form. The deed and
contract were executed in Grant county. The date of the
execution of both instruments is left in blank and filled in
by pen and ink. It also appears that John Blum had signed
' the agreement before the instruments were sent to the Pop-
penhagens, The defendants testify that they would not
have signed the deed had the contract not been made. The
evidence of William F. C. Poppenhagen is that Blum sent
these papers to the defendants for signature. The deed,
after being executed, was then mailed to John Blum in
Douglas county. The agreement was recorded on August
1, 1940, after the filing for record in Grant county of the
probate proceedings in the Blum estate.

There is no question but that the defendants at all times
since, and for some time prior to, the execution and deliv-
ery of the instruments here mentioned have been in pos-
session of the real estate and maintaining their home on the
land. They have also paid the taxes and kept the improve-
ments in repair and added thereto.

The plaintiff testifies that she knew nothing of these mat
ters until after the decree in the probate proceeding wher
she sought possession of the property and it was refused

The mistake in the description of the land in the contraci
is conceded by the plaintiff.

The trial court found generally and specifically for the de-
fendants; dismissed plaintiff’s petition, and held that the
defendants have the right to live upon the land during the
lifetime of defendant William F. C. Poppenhagen so long as
they pay the taxes and keep the improvements in repair as
provided in the agreement.

It is patent that it was the intention of John Blum and
the defendants that the defendants were to have the right
of possession which they claim. Is there any reason in the
law why it should be denied to them?

Section 76-109, Comp. St. 1929, provides: “In the con-
struction of every instrument creating or conveying, or
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authorizing or requiring the creation or conveyance of any
real estate, or interest therein, it shall be the duty of the
courts of justice to carry into effect the true interest (in-
tent) of the parties, so far as such intent can be collected,
from the whole instrument, and so far as such intent is con-
sistent with the rules of law.”

This deed and contract are to be considered subject to
the rule that, “In the absence of anything to indicate a con-
trary intention, instruments executed at the same time, by
the same parties, for the same purpose, and: in course of the
same transaction, are, in the eye of the law, one instrument,
and will be read and construed together as if they were as
much one in form as they are in substance.” Thompson v.
Jost, 108 Neb. 778, 189 N. W. 169. See, also, Nebraska
Wheat Growers Ass'n v, Smith, 115 Neb, 177, 212 N, W. 39.

The two instruments when construed as one contract are
also subject to the established rule restated by this court in
Evricson v. Nebraska-Iowa Farm Investment Co., 134 Neb.
391, 278 N. W. 841, which is: “ ‘Language used in a con-
tract prepared by one of the parties thereto, which is sus-
ceptible to more than one construction, should receive such
a construction as the party preparing the same at the time
supposed the other party would give to it, or such a con-
struction as the other party would be fairly justified in giv-
ing to it.” Flory v. Supreme Tribe of Ben Hur, 98 Neb. 160,
152 N. W. 295.”

So construed, it is clear from the instruments that John
Blum took the conveyance subject to the reserved right of
these defendants to “live on” the land so conveyed “during
the natural lifetime” of William F. C. Poppenhagen, pro-
vided they paid the taxes and kept up the improvements.
That such was their intention is well illustrated by the fact
that from February, 1935, until John Blum’s death in July,
1939, they did exactly that thing. The record is silent of
any protest by John Blum during that period of over four
years.

The plaintiff argues that the words ‘“‘no exceptions” fol-
lowing the, words ‘“free from encumbrance” negative any
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such construction., The words “no exceptions” appear in
that part of the deed form where normally references are
made to encumbrances running from the title holder to third
parties. Under the circumstances here existing they can-
not be construed to cover a reservation of the grantors in
themselves. )

Plaintiff argues that the “life estate reservation must ap-
pear” in the deed, citing Federal Farm Mtg. Corporation v.
Fischer, 137 Neb. 559, 290 N. W. 444, and Hylton v. Krue-
ger, 134 Neb. 66, 277 N. W. 792. Both cases involve annu-
ities. In both cases the deed and the contract were con-
strued together. In the Fischer case the deed did not pur-
port to reserve any rights in the grantor and made no refer-
ence to any other instrument. Thus far there is a similarity
between the Fischer case and the instant case. However, it
ends there. In the Fischer case the separate agreement
constituted a promise to pay the grantor a fixed amount of
money every six months. There was no reservation in the
deed nor language in the separate instrument effectual to
create a lien or reserve a right. There was a promise to
pay cash; here there is a reserved right of possession.
Plaintiff relies upon the language in the opinion that, where
“the deed itself contains no provision for payment of an an-
nuity and no specific reference to the contract by which such
an obligation may at the same time have been created, there
can be no reservation.” This language must be considered
in the light of the facts of the case there being determined.
The plaintiff overlooks the third following sentence that,
“Qince no reservation is involved, the language used in the
agreement must be such as would be sufficient in any inde-
pendent instrument to create a lien on the property.” In
the instant case plaintiff does not question the fact that the
“language used in the agreement” is sufficient to establish
the reservation of possession. In Hylton v. Krueger, supra,
a reservation was held to exist where a deed and a contract
for an annuity were executed simultaneously as part of the
same transaction and the contract was specifically referred
to in the deed so as to constitute a part of it. We do not
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understand how either of these cases can be of assistance to
the plaintiff.

Plaintiff submits that she was not a party to this trans-
action, knew nothing of it, and that her property rights as
a wife could not be affected by the contract. So far as this
controversy is concerned, it was not necessary that plaintiff
be a party to the fransaction. By the contract her husband
conveyed nothing to the defendants. The defendants re-
served a right of possession which did not pass with the
title. The contract states that defendants “reserve the
right.” John Blum did not secure that right of possession.
The plaintiff has no cause to complain because of the con-
tract which her husband made. It is also noted that plain-
tiff by her answer claimed title as beneficiary under John
Blum’s will, which devised to her all real property “of which
I die possessed.”” The source of plaintiff’s title is in John
Blum’s title. She has no greater title than that which he
had. He had title subject to the reserved rights of the de-
fendants. She received title subject to that same burden.

Plaintiff further argues that the contract was not wit-
nessed, nor acknowledged as required by law, so as to entitle
it to be recorded, and that in any event the will under which
she claims was duly probated and a certified copy of the pro-
ceedings recorded in Grant county before the contract was
recorded. This land was not the homestead of the Blums.
It has long been the rule that “A deed to real estate, ex-
ecuted and delivered, is valid between the parties, though
not lawfully acknowledged nor witnessed, and is sufficient
to convey the land described therein, with the exception of
the homestead of the grantor.” Wilson v. Wilson, 85 Neb.
167, 122 N. W. 856, The defendants were in possession of
the land at all times. It has long been the rule that posses-
sion of land is notice to the world of the possessor’s rights
therein and of all interests of which inquiry of the possessor
would elicit knowledge. Blum v. Voss, 139 Neb. 2383, 297
N. W. 84. Here no inquiry was made of the defendants un-
til plaintiff demanded possession. She was then advised of
the interest which they claimed.
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The particular paragraph of the contract involved here-
in is the third quoted paragraph. Plaintiff argues that
there was no consideration for the contract. The deed re-
cites a consideration as the payment of the mortgage and
“other valuable consideration.”” Certainly the conveying to
the mortgagee of the legal title of lands, even when encum-
pered for their value, together with the surrender of rents
and other valuable rights, is a sufficient consideration to
support a contract such as the one here involved. But plain-
tiff argues that the recital of the consideration-is found only
in the paragraph dealing with the option, that it is not found
in the paragraph upon which the defendants rely, and that
hence that covenant is without consideration. The contract
is not subject to any such restricted construction. The con-
sideration is recited in the first paragraph, at the beginning
of the recital of the covenants of the contract. It applies
alike to all the covenants. ‘

The judgment of the trial court is

AFFIRMED.

L. W. COLEMAN, APPELLEE, V. NEVA C. BECK ET AL.: LYLE
P. TRUMBLEY, APPELLANT.
5 N. W. (2d) 104

FILED JULY 31, 1942, No. 31349.

1. Mortgages. Where one buys land encumbered by a mortgage, and
covenants to pay the mortgage debt, or as part of the considera-
tion assumes the payment thereof, his promise creates a prin-
cipal obligation which the mortgagee may enforce against him.
As between themselves, the vendor becomes in effect a surety, and
the vendee the principal debtor, -

“Where real estate encumbered by a mortgage is sold

and conveyed and there is inserted in the deed a clause which

states that the grantee assumes and agrees to pay the mortgage
debt, and the deed is accepted by the purchaser of the land with
knowledge that it contains the clause, or where the purchaser of
land agrees, as a part of the consideration for the sale of the
property to him, to assume and pay a mortgage indebtedness ex-
isting against the land, he becomes personally liable for the pay-
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ment of the mortgage debt, and this is true whether his imme-
diate grantor was so liable or not, and the liability thus created
may be enforced by the mortgagee or his assigns, as it was for
his or their use and benefit that such promise was made.” Harc
v. Murphy, 45 Neb. 809, 64 N. W. 211.

The decree of foreclosure and sale in this case does not
adjudicate a relation of joint defendants between Trumbley and
the other defendants in the proceeding, nor in any manner pur-
port to affect the real relations of these parties involved to each
other or to the cause of action in suit.

It cannot be said that the release of deficiency judgment
in this case operated to discharge one joint debtor either from
the obligation of the cause of action or of the decree entered
thereon. The relations between the Trumbleys and the Becks
were those of principal and surety on the indebtedness in litiga-
tion. Plaintiff was entitled to recognize it for all purposes; and
his release of a surety does not increase the legal or equitable
responsibilities of the principal, nor as to him change the nature
or extent of his contract.

APPEAL from the district court for Lancaster county:
ELLwoop B. CHAPPELL, JUDGE, A ffirmed.

Begktol, Foe & Rankin and Walter E. Nolte, for appel-
lant.

Lloyd E. Chapman, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.

EBERLY, J.

This is a suit in equity commenced by L. W. Coleman,
plaintiff, against Neva C. Beck and Christoph C. Beck, wife
and husband, Lyle P. Trumbley and Helen F. Trumbley,
husband and wife, et al., defendants, for the foreclosure of
a certain real estate mortgage of which plaintiff was as-
signee, and for the recovery of a deficiency judgment against
the defendants “for any amount which may remain unpaid
after applying the proceeds of the sale of the mortgaged
premises to the payment of the mortgage indebtedness, in-
terests and costs of suit.” The decree of foreclosure and
sale of the mortgaged premises in usual form was duly en-
tered. The premises were sold pursuant thereto, but the
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proceeds were insufficient in amount to satisfy the amount
due on the decree. Thereupon a deficiency judgment was,
on application, entered in favor of plaintiff and against de-
fendant Lyle P. Trumbley alone, for the sum of $495.28 and
interest. The latter is the sole appellant in the instant
case.

The appellant states in his brief: “The sole issue tried by
the court below is whether the release of two defendants
from a deficiency  judgment on a mortgage note made by
the released defendants releases subsequent grantees as-
suming payment of the note, and jointly sued in the fore-
closure proceedings.”

The petition in this foreclosure case filed by L. W. Cole-
man, plaintiff and assignee, was in usual form. The appel-
lant herein was made a defendant together with others. In-
cluded with other allegations it sets forth that on May 20,
1931, the defendants, Neva C. Beck and Christoph C. Beck,
for a valuable consideration, executed and delivered to the
Surety Mortgage Company, payee therein named, certain
promissory notes inwriting, aggregating $3,000; also that
as security therefor they executed and delivered to such
Surety Mortgage Company, mortgagee, a certain real estate
mortgage and thereby mortgaged to the mortgagee therein
named certain lands therein described; that certain of the
notes therein described had been paid and satisfied and that
default had been made by the defendants and certain of such
notes remained unpaid and unsatisfied. Copies of these
notes so remaining unpaid and of the mortgage were at-
tached to plaintiff’s petition. It was further alleged that on
June 4, 1931, for a valuable consideration paid, the mort-
gage and the notes secured thereby were duly assigned and
delivered to plaintiff, who is now the owner thereof. It is
not alleged that Lyle P. Trumbley ever executed the prom-
issory notes and mortgage securing the same in suit. His
sole liability is alleged to have arisen from the fact that on
May 28, 1931, the defendants, Neva C. Beck and Christoph
C. Beck, wife and husband, executed and delivered to the
defendant Lyle P. Trumbley a warranty deed pursuant to
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which there was conveyed to him all their right, title and in-
terest in and to the real estate described in and covered by
the mortgage first hereinbefore mentioned, subject to said
mortgage, which warranty deed contained the following
statement: “Grantee assumes payment of $3,000 mortgage
to Surety Mortgage Company.” It is not alleged that Trum-
bley thereby became jointly indebted with any of the de-
fendants to the mortgagee named, nor is any fact alleged
from which that relation can be assumed.

To this petition the defendants Lyle P. Trumbley and wife
filed as their answer a general denial of each and every al-
legation therein contained. A decree of foreclosure and
sale was entered in such foreclosure proceeding on October
23, 1939, in usual form. In this decree it was expressly de-
termined, “That on May 28, 1931, the defendants Neva C.
Beck and Christoph C. Beck executed and delivered to the
defendant Lyle P. Trumbley a deed of conveyance to said
real estate by which they conveyed all their right, title and
interest therein subject to said mortgage and which wax-
ranty deed contains the following statement: ‘Grantee as-
sumes payment of $3,000 mortgage to Surety Mortgage
Company.””* The court further found in said decree that
there was due plaintiff upon the notes set forth in the peti-
tion herein, which said mortgage was given to secure, the
sum of $2,942.25. This decree contains no express finding
that Trumbley is jointly obligated thereby, but it directed
sale of the premises to satisfy the amount due thereon.
Such decree further provided: “That if any of the above
amount due plaintiff is not satisfied out of the proceeds of
the sale the plaintiff will, on motion, be entitled to a de-
ficiency judgment for the amount remaining unsatisfied.”
On application of Lyle P. Trumbley, a stay of execution for
nine months was entered. On the expiration of the stay,
an order of sale was issued and a sale had, which was con-
firmed on September 16, 1940. Thereupon a motion for de-
ficiency judgment against Lyle P. Trumbley was filed by
plaintiff, L. W. Coleman; and after due service of notice of
the application and hearing by the court, judgment was en-
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tered in favor of plaintiff and against defendant Lyle P.
Trumbley in the sum of $495.28. As the latter’s sole de-
fense, there was introduced in evidence on the hearing of
the motion for deficiency the following “Release of Deficien-
cy Judgment,” which, omitting formal parts and notarial
acknowledgment, reads as follows:

“For value received, the receipt of which is hereby ac-
knowledged, L. W. Coleman, plaintiff in the above entitled
“action,” does hereby release the defendant, Neva C. Beck,
and the defendant, Christoph C. Beck, from any and all
liability under the decree heretofore entered in the above
entitled action and waives any and all claims for a deficiency
judgment against the defendant, Neva C. Beck, and the de-
fendant, Christoph C. Beck, or either of them. Dated July
23, 1940.

“Mary Jane Hendricks. L. W. Coleman.”

On the basis of the foregoing recbrd, appellant contends
that “A negotiable instrument is discharged by any act
which will discharge a simple contract for payment of
money, or by renunciation,” citing sections 62-801 to 62-
804, Comp. St. 1929. And that “Mortgagee’s release of
mortgagor from liability for deficiency judgment discharges
subsequent grantee assuming mortgage.” He cites to sus-
tain the last contention Lamb v. Gregory, 12 Neb. 506, 11
N. W. 755. The doctrine announced by the Lamb case is
strictly limited by the terms of the opinion to the principle
that “The voluntary release of one joint judgment debtor
operates as a release of his codefendant.” In the record
before us Trumbley and Neva C. Beck and Christoph C. Beck
do not appear in the capacity of joint debtors. Trumbley,
by virtue of his assumption clause, does not become a. party
to the original promissory notes, either expressly or by
necessary implication. .

“The doctrine has been frequently recognized by this
court that, where one buys land encumbered by a mortgage,
and covenants to pay the mortgage debt, or as part of the
consideration assumes the payment thereof, his promise
creates a principal obligation which the mortgagee may en- .
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force against him. Cooper v. Foss, 15 Neb. 515; Keedle v.
Flack, 27 Neb. 836 ; Rockwell v. Blair Savings Bank, 31 Neb.
128 ; Reynolds v. Dietz, 39 Neb. 180; Grand Island Savings
& Loan Ass'n v. Moore, 40 Neb. 686; Meehan v. First Nat.
Bank of Fairfield, 44 Neb. 213 ; Green v. Hall, 45 Neb. 89. It
follows, as a logical consequence, that thereupon the vendor
becomes in effect a surety, and the vendee the principal
debtor, that is between themselves. Paine v. Jones, 76 N. Y.
274; Huyler v. Atwood, 26 N. J. Eq. 504; Flagg v. Gelt-
macher, 98 1ll. 298.” Merriam v. Miles, 54 Neb. 566, 74
N. W. 861.

True, by a separate instrument Trumbley is primarily
obligated to pay the mortgage indebtedness here involved.
This obligation necessarily implies that, by virtue thereof
as between the parties to the contract of assumption of the
mortgage indebtedness, ‘“the vendor becomes in effect a
surety, * * * that is between themselves,” and by virtue of
their own contract and not because of the promissory note
to which the terms of their contract relate.

The bill of exceptions settled in this case contains no evi-
dence that the parties to this contract of assumption intend-
ed to create a joint obligation and no such purpose is alleged
in terms or by necessary implication by the pleadings we
have heretofore set out and referred to. It would follow
that a decree in equity cannot be based on allegations with-
out pertinent proof, or on proof without corresponding al-
legations. The relief granted must always be in conformity
with the case made in the pleadings and established by the
proof, and relief cannot be granted that is at variance with
either. It follows as to defendants’ joint liability, on which
the record in the instant case supplies neither allegation nor
proof, the court in its decree of foreclosure and sale would
necessarily be excluded from determining that question.
Clark v. Wooster, 119 U. S. 322, 7 S. Ct. 217; French v.
Shoemaker, 14 Wall. 314, 20 L. Ed. 852; Eyre v. Pot-
ter, 15 How. 42, 14 L. Ed. 592; Harrison v. Nizon, 9 Pet.
483, 9 L. Ed. 201; Harding v. Handy, 11 Wheat. 103, 6 L.
Ed. 429; Carneal v. Banks, 10 Wheat. 181, 6 L. Ed. 297;
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Crocket v. Lee, T Wheat. 522, 5 L. Ed. 513; Simms v. Guth-
rie, 9 Cranch 19, 3 L. Ed. 642; Lang v. Brown, 21 Ala. 179,
56 Am. Dec. 244 ; Higgins v. Higgins, 219 1ll. 146, 76 N. E.
86, 109 -Am. St. Rep. 316; Ringgold v. Ringgold, 1 Harr. &
G. (Md.) 11, 18 Am. Dec. 250; Evans v. Gibson, 29 Mo. 223,
77 Am. Dec. 565; Reynolds v. Stockton, 43 N. J. Eq. 211, 10
Atl. 385, 3 Am. St. Rep. 305, affirmed in 140 U. S. 254, 11
S. Ct. 773; McDonald v. Neilson, 2 Cow. (N. Y.) 139, 14
Am. Dec. 431; Rorer Iron Co. v. Trout, 83 Va. 397, 2 S. E.
713, 5 Am. St. Rep. 285; Stuart’s Heirs v. Coalter, 4 Rand.
(Va.) 74, 15 Am. Dec. 731; Waldron v. Harvey, 54 W. Va.
608, 46 S. E. 603, 102 'Am. St. Rep. 959.

Appellant also cites Feitlinger v. Heller, 112 N. J. Eq.
209, 164 Atl. 6, as controlling the question here presented.
The deductions made therefrom, however, are inapplicable
in this state due to essential difference between New J ersey
and this jurisdiction on the doctrine of assumption of mort-
gage and the basic doctrines on which the liability of the
parties to that contract are determined. Quoting from this
New Jersey case:

“Equity regards a grantee’s assumption of a mortgage
debt as a covenant to indemnify his grantor; as between
themselves the grantee is held to be the debtor and the mort-
gagor the surety; the covenant inures to the mortgagee on
the equitable principle that the surety’s security is appro-
priable to the payment of the debt; the liability of the
grantee is enforced in equity to avoid circuity of actions,
if the grantor be not personally liable at the time of assump-
tion, the covenant is a nullity; if his liability be released
and nothing remains to be indemnified against, the covenant
is exhausted.”

Thus, in New Jersey, it is essential that the immediate
grantor, where an assumption of mortgage is involved, be a
party to the consideration, and if that consideration fail
the obligation is nonenforceable, The Nebraska doctrine
was well stated in Hare v. Murphy, 45 Neb. 809, 64 N. W.
211, in the following terms:

“Where real estate encumbered by a mortgage is sold and
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conveyed and there is inserted in the deed a clause which
states that the grantee assumes and agrees to pay the mort-
gage debt, and the deed is accepted by the purchaser of the
land with knowledge that it contains the clause, or where
the purchaser of land agrees, as a part of the consideration
for the sale of the property to him, to assume and pay a
mortgage indebtedness existing against the land, he becomes
personally liable for the payment of the mortgage debt, and
this is true whether his immediate grantor was so liable or
not, and the liability thus created may be enforced by the
mortgagee or his assigns, as it was for his or their use and
benefit that such promise was made.”

See, also, Union P. R. Co. v. Metcalf, 50 Neb. 452, 69 N.
W. 961; Tecumseh Nat. Bank v. Best, 50 Neb. 518, 70 N. W.
41; Gibson v. Hambleton, 52 Neb. 601, 72 N. W. 1033 ; Mor-
rill v. Skinner, 57 Neb. 164, 77 N. W. 375; Martin v. Hum-
phrey, 58 Neb. 414, 78 N. W. 715; Thompson v. West, 59
Neb. 677, 82 N. W. 13.

It follows that, under the Nebraska rule, the validity of
the assumption being in no manner determinable by the fact
that the vendor may be a stranger to the original consider-
ation on which the contract of assumption is based, Fett-
linger v. Heller, supra, is neither controlling nor applicable
to the instant case.

Nor do the terms of the decree of foreclosure and sale
adjudicate a relation of joint defendants between Trumbley
and the other defendants in the proceedings, nor in any
manner purport to affect the real relations of the parties in-
volved to each other or to the cause of action in suit. A sim-
ilar question was presented in Rushton v. Dierks Lumber
Co., 2 Neb. (Unof.) 563, 89 N. W. 616. Day, C. (later a
justice of this court) in the opinion in the Rushton case em-
ployed the following language:

“It is claimed by the appellants that the finding entered
in the decree of foreclosure, to the effect that the amount of
the decree is due from Johnston and Folsom, is conclusive
as to Folsom’s relations to this indebtedness and precludes
him from now claiming any rights of a guarantor. * * * In
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this case the original petition in foreclosure disclosed Fol-
som’s position as guarantor. It 'contains no allegation in-
consistent with his present position. The finding of the
court was simply that the amount of money was due from
Johnston to Folsom, and did not undertake to deal with the
relation in which Johnston and Folsom stood to each other;
the amount so found due was declared to be a lien upon the
mortgaged premises. This cannot be held to be an adjudica-
tion that Johnston and Folsom are joint debtors, nor as any
warrant for the plaintiff treating them as such in contra-
vention of the express terms of Folsom’s contract. This
finding by an equity court as a basis of a sale of mortgaged
premises is not by any means the equivalent of the merger
of the whole claim in a joint judgment, such as took place
in the case of Potvin v. Meyers, 27 Neb. 749.”

It cannot be said that the release of deficiency judgment
in this case operated to discharge one joint debtor either
from the obligation of the cause of action or of the decree
entered therein. The relations between the Trumbleys and
the Becks were those of principal and surety on the indebt-
edness in litigation. Plaintiff was entitled to recognize it
for all purposes and his rights in view of the existing sit-
uation are well defined in the following quotation:

“Not only may a creditor, if he so chooses, release or com-
pound with a surety, but he may do so without in any way
affecting his right to hold the principal to his ultimate lia-
bility. In other words, not only will such a release have no
effect in discharging the principal, but the latter will not be
entitled to credit on his obligation for any sum paid by the
surety in consideration of his release as such surety. While
unquestionably the law is that if the creditor, without the
knowledge and consent of the surety, should release the
principal debtor, the surety would be thereby released, the
release of a surety does not increase the legal or equitable
responsibilities of the principal, nor as to him change the
nature or extent of his contract. Nor does the merger of the
contract in a judgment exclude the operation of this rule.”
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21 R. C. L. 1049, sec. 94. See, also, In re Kimbrough-Veasey
Co., 292 Fed. 757.
1t follows that the-trial court properly entered the de-
ficiency judgment against the appellant Trumbley.
AFFIRMED.

WILLIAM HENRY LIPE, APPELLEE, V. WORLD INSURANCE
COMPANY, APPELLANT.
5 N. W. (2d) 95

FiLeEp JuLy 31, 1942. No. 31392.

1. Insurance. The words of an accident and health insurance policy
issued by the defendant company that ‘“the insurance under this
policy shall not cover any person under the age of sixteen years
nor over the age of sixty-five years” constitute a condition or
limitation set forth in that instrument for the benefit of the in-
surer and not the insured. As such, it is subject to waiver by
the insurer.

2. Waiver. “‘Waiver’ has been defined as a voluntary and inten-
tional relinquishment or abandonment of a known existing legal
right, advantage, benefit, claim, or privilege, which except for
such waiver the party would have enjoyed; the voluntary aban-
donment or surrender, by a capable person, of a right known by
him to exist, with the intent that such right shall be surrendered
and such person forever deprived of its benefit; or such conduet
as warrants an inference of the relinquishment of such right;
or the intentional doing of an act inconsistent with claiming it.”
67 C. J. 289.

3. Insurance. Generally, an insurer may waive such provision that
a health and accident policy shall not cover any person more than
65 years of age.

In fact, the authorized request for, the receipt and the
retention of the premium on a policy of health and accident in-
surance by the insurer, after knowledge of the breach of con-
dition as to age of insured involving the right of forfeiture
under the terms of the policy, is an election to waive such condi-
tion and to continue such policy in forece. Such instrument
should then and thereafter be construed as to the parties thereto
for the period covered by the premiums thus paid and collected,
as though such condition never existed, and during the continu-
ance of such period the insured is fully covered by the terms of
the policy involved.
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APPEAL from the district court for Lancaster county:
FREDERICK E. SHEPHERD, JUDGE. Reversed and dismissed.

Monsky, Grodinsky, Marer & Cohen, for appellant.
Beghtol, Foe & Rankin and Welter E. Nolte, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.

EBERLY, J.

This is a suit brought by William Henry Lipe, as plaintiff,
to recover $200 under the terms of a health and accident in-
surance policy issued by the World Insurance Company, de-
fendant. .

The case was brought by the plaintiff in municipal court,
where judgment was entered for him as prayed. Appeal
was taken from this judgment by the defendant to the dis-
trict court, a jury was waived, and a trial had to that court,
and again judgment was entered for the plaintiff as prayed.

.From the judgment last entered the defendant now appeals
to this court.

The policy in suit includes the following:

“In consideration of the statements made by the insured
in the application, a copy of which is indorsed hereon and
made a part hereof, and the payment in advance of Ten and
no/100 Dollars as membership fee and premium to the first
day of January, 1933, and thereafter the payment of Ten
and no/100 Dollars quarterly in advance, the World Insur-
ance Company of Omaha, Nebraska, hereinafter called the
Company, does hereby insure William Henry Lipe (here-
inafter called the Insured) of the city of Walton, state of
Nebraska. Insuring Clause Against: (1) Loss of life, limb,
sight or time resulting while this policy is in force, from
bodily injury sustained, directly and independently of all
other causes, through purely external, violent and accidental
means (thereinafter called ‘such injury’) ; (2) loss of time
on account of sickness which is contracted by the Insured
and begins after thirty days from the date of the policy and
while this policy is in force, hereinafter called ‘such sick-
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ness,” subject to all the provisions and limitations herein
contained. Suicide or any attempt thereat, sane or insane,
is not covered.”

Following this clause is a detailed list of specific injuries
covered by this policy. In addition, certain standard pro-
visions are set forth and made a part of this contract. Un-
der the caption *“‘Age Limits of Policy” appears the follow-
ing: “19. The Insurance under this policy shall not cover
any person under the age of sixteen years nor over the age
of sixty-five years. Any premium paid to the company for
any period not covered by this policy will be returned upon
request.” . '

The foregoing is the sole and only restriction in this policy
relative to excluding certain ages from the benefits of its
terms.

The evidence in the record includes the following: Wit-
ness Ruth Kuran, who has been employed by the World In-
surance Company for eight years last past in the capacity
of assistant secretary and chief underwriter, testifies that
her duties as such officer are to examine applications and to
reunderwrite risks, that is, to examine files as to their de-
sirability for the company to continue the risk or to accept
the risk; that it also has been her duty for all these years
to examine present policies of the company to determine if
the company desires to continue the risk; that for these pur-
poses all the records of the company, including its premium
records, are kept under her general supervision and control
and available for her use; that witness knew that plaintiff,
Mr. Lipe, was a policyholder of this company; that policy
No. 41263 had been duly issued to him on October 1, 1932,
and premiums had been paid in at the rate of $10 every
three months—$10 a quarter; that the company’s course of
business is to send the assured a notice in writing calling
his attention to the date each premium falls due, by a re-
newal premium notice sent out 20 days prior to the time the
quarterly premium becomes due; that there is also a re-
minder notice sent 10 days prior to the due date, or 10 days
following the first premium renewal notice; that upon each
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of these renewal premiums being paid by the assured there
was issued to him a renewal receipt which purported to con-
tinue the policy in force to a date certain stated therein;
that this standard form of official premium receipt, issued
and in use by the World Insurance Company, had been in
force many years.

Further, this witness testified: “Q. And to your knowl-
edge and in accordance with the custom of the company
were the premium notices sent to Mr. Lipe for each quarter-
ly premium? A. Yes. Q. Were those quarterly premiums
paid in due time according to your records? A, Yes. * * *
Q. Now when you examined Mr. Lipe’s file in the year 1935,
state the purpose for which you examined the file in that
year? * * * A, It was to determine whether we would dis-
continue the policy or continue on the risk. Q. And what
was your determination? A. To continue on the risk. Q.
And did you do that same thing in each subsequent year
1936, 1937, 1938 and 1939? A. Each year. Q. And for that
same purpose? A. Yes. Q. And did you reach the same de-
termination each year? A. Yes. Q: Until what time? A.
Until he became seventy years of age. * * * Q. Then what
was your determination when he reached seventy years?
A. That we could no longer continue the risk from a health
standpoint but we would be willing to issue him a straight
accident policy. * * * Q. Now, Miss Kuran, when you exam-
ined Mr. Lipe’s file in the years 1935, 1936, 1937 and 1938
and 1939 for the purposes that you have just testified to,
did you have in mind any particular provision of the policy
which Mr. Lipe held during those years? A. Yes. * * * Q.
And when you issued the premium notices to Mr. Lipe dur-
ing the years 1935, 1936, 1937, 1938 and 1939 and accepted
his premiums, you were familiar with paragraph 19 of his
policy here? A. Yes.”

The application for policy, addressed to the defendant
company and executed by William Henry Lipe, upon which
the policy in suit was issued, discloses that it was written
on “10-1-32,” and that the applicant was at that time 63
years of age.
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When the company determined that it could no longer
continue the risk from a health standpoint, but would be
willing to issue Lipe a straight accident policy, he then ap-
plied for such straight accident policy, which was issued to
him.

William Henry Lipe testifies as to securing the policy, No.
41263, from the insurer, and the payment of premiums
thereon during all the years from 1932 to April 1, 1939;
that, about 20 days before the premium was due, he received
a premium notice from the company each quarterly period
which notified him that the premium was due on a certain
date; that he paid the premium each time after he received
the premium notice. Further, he testified: “Q. And when
you paid the premium on each quarterly period you believed
that your policy was in force, didn’t you? A. Yes. Q. And
you believed that your policy was in force during all of the
vears 1935, 1936, 1937, 1938 and 1939? A. Yes. Q. And if
you had a claim to present against the company during those
periods, you would have done so with the belief your policy
was in force and the company should pay you? A. Yes.
* * * Q. Now during those years 1935, 1936, 1937, 1938 and
to July 1, 1939, did the World Insurance Company or any
one on its behalf ever tell you that your policy was not in
force? A. No. Q. You understood that during those years
your policy was in force? * * * A, Yes.”

The last official premium receipt received by the assured
on April 4, 1939, bearing the signature of the secretary,
countersignéd by Ingles, its “agent or cashier,” contained
the statement: “The premium payment evidenced by this
receipt continues the policy as numbered herein (41263),
subject to all of its provisions, conditions and limitations to
July 1, 1939.” All premium receipts issued to and received
by the assured were identical in form and purpose.

Recurring to the “19th Standard Provision,” which con-
stitutes a part of this policy, it is plain that the words “The
insurance under this policy shall not cover any person under
the age of sixteen years nor over the age of sixty-five years.
Any premium paid to the company for any period not cov-
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ered by this policy will be returned upon request” constitute
a limitation or condition set forth in that instrument for the
benefit of the insurer and not the insured. As such, it is
subject to waiver by the insurer, which the facts disclosed
by the evidence clearly establishes as having occurred.

“‘Waiver’ has been defined as a voluntary and intentional
relinquishment or abandonment of a known existing legal
right, advantage, benefit, claim, or privilege, which except
for such waiver the party would have enjoyed; the volun-
tary abandonment or surrender, by a capable person, of a
right known by him to exist, with the intent that such right
shall be surrendered and such person forever deprived of
its benefits ; or such conduct as warrants an inference of the
relinquishment of such right; or the intentional doing of an
act inconsistent with claiming it.” 67 C. J. 289.

The foregoing principles are applicable to insurance pol-
icies.

Thus, in a suit upon a health and accident policy involv-
ing the same issues as here presented, in a suit prosecuted
by the insured against the insurer, where the insurable limit
was 50 years, to recover premiums paid, recovery was de-
nied, and the rule was announced: “Generally, an insurer
may walve any provision of a policy which is for insurer’s
benefit, such as a provision that health and accident policy
shall not cover any person more than fifty years old.” Na-
tional Life & Accident Ins. Co. v. Ransdell, 259 Ky. 559, 82
S. W. (2d) 820.

In this jurisdiction we have long been committed, in prin-
ciple, to the doctrine that, where an insurance company over
a period of years sends premium notices to an insured who
is past the inhibited age provided in the policy, and the in-
sured pays such premiums during that period, and the in-
surer knew the insured was beyond the inhibited age but
continued to treat the contract as of binding force by ac-
capting and retaining the premiums paid, such forfeiture
or condition is waived, and the insurance company is bound.
Smith v. Liberty Life Ins. Co., 118 Neb. 557, 225 N. W. 688 ;
Modern Woodmen of America v. Colman, 68 Neb. 660, 665,
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94 N. W. 814, 96 N. W. 154 ; Modern Woodmen of America v.
Berry, 100 Neb. 820, 161 N. W. 534 ; Peterson v. Cosmopoli-
tan Old Line Life Ins. Co., 124 Neb. 792, 248 N. W. 312; Ev-
erett v. Metropolitan Life Ins. Co., 129 Neb. 386, 261 N. W.
575 ; Schoneman v. Western Horse & Cattle Ins. Co., 16 Neb.
404, 20 N. W. 284 ; Western Horse & Cattle Ins. Co. v. Schet-
dle, 18 Neb. 495, 25 N. W. 620. See, also, Home Mutual Ben-
efit Ass’n v. Rowland, 155 Ark. 450, 244 S. W. 719, 28 A. L.

R. 86; Venz v. State Automobile Ins. Ass’'n, 217 Ia. 662, 251

N. W. 27; Boult v. Maryland Casualty Co., 111 Fed. (2d)

257; English v. National Casualty Co., 138 Ohio St. 166, 34

N. E. (2d) 31; Western Casualty Co. v. Aarons, 85 Colo.

591, 277 Pac. 811.

The assured’s rights of recovery, as a matter of contract,
are strictly limited by the second sentence of standard pro-
vision No. 19 as they appear in the policy, “Any premium
paid to the company for any period not covered by this pol-
icy will be returned upon request.” This is quite different
from a stipulation that all payments of premium by the as-
sured after attaining the age of 65 years should be returned
to him on request. The right to the return of premiums
paid by the assured is wholly dependent, by the express
terms of the clause under consideration, on the nonexistence
of coverage by the policy. If coverage existed during the
entire period paid for, the assured has received all protec-
tion he paid for, and no right of action has accrued. But,
it clearly appears that the assured was, due to the several
waivers of the insurer in the instant case, at all times in-
sured and within the protection of the policy provisions.
The result of the situation here presented was well ex-
pressed in principle by a noted author on insurance law, as
follows :

“In fact, the retention of a premium on a fire insurance
policy, after knowledge of the breach of a condition involv-
ing a right to forfeiture, is an election to waive such breach
and continue the policy in force, and the policy should then
be construed as though such condition had never existed.”
3 Couch, Cyclopedia of Insurance Law, p. 2276.
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In the instant case, clear waivers of the age limit of the
policy by the insurer made upon receipt by it of each quar-
terly premium payment, having ripened into binding estop-
pels, the policy must be construed as though the condition
in the policy relative to age limit, on which the plaintiff re-
lies, was in legal effect nonexistent and wholly eliminated
when each quarterly instalment of premium was voluntarily
paid by the assured and accepted and received by the in-
surer. Here, the insured admittedly paid for his insurance
after attaining the age of 65 years, believing he was validly
continuing this insurance in force. TUnder the circum-
stances of the instant case, the assured’s belief was strict-
ly in accord with the facts,"and he at all times enjoyed the
protection his payments of premiums entitled him to, whol-
ly unaffected by the waived condition. At no time during
this period after he had attained the age of 65 years did
the assured cease to be fully covered by the legally existing
terms of the policy in suit. This fact wholly negatives the
right of recovery pleaded by the plaintiff, and no recovery
can be sustained in his behalf.

The judgment of the district court is, therefore, reversed
and the action dismissed.

REVERSED AND DISMISSED.

ORLANDO R. NEISIUS, APPELLANT, V. JOHN REX HENRY
ET AL., APPELLEES.
5 N. W. (2d) 291

FiLED JULY 31, 1942. No. 31394.

1. Mnunicipal Corporations. The words “and any such interest in
any such contract shall avoid the obligation thereof on the part
of such corporation,” contained in section 17-517, Comp. St. 1929,
construed to import the avoidance of the obligation of the con-
tract from the inception of the transaction.

“Where a statute prohibits an officer of a village from

having an interest in any contract with the village, and avoids

the obligation of any such contract so made, it is void for all

purposes, and any funds paid out because of such purported con-
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10.

11.

12.

13.

tract may be recovered back at the suit of the village or of a
taxpayer suing in its behalf.” Village of Bellevue v. Sterba, 140
Neb. 744, 1 N. W. (2d) 820.

Grand Island Gas Co. v. West, 28 Neb. 852, 45 N. W. 242; Sches-
chy v. Binkley, 124 Neb. 87, 245 N. W. 267; Darnell v. City of
Broken Bow, 139 Neb. 844, 299 N. W. 274, distinguished; and
Call Publishing Co. v. City of Lincoln, 29 Neb. 149, 45 N. W. 245,
overruled in so far as it conflicts with Village of Bellevue wv.
Sterba, supra.

Municipal Corporations. When a statute prohibits an officer of
a municipality from -entering into a contract with the city, and
avoids the obligation of the contract for so doing, a recovery
quantum meruit cannot be had.

Officers. A public officer is required to perform the duties of the
office, however burdensome they may be, for the compensation
fixed by law.

And if he performs new or additional duties which are
germane to his office, whether prescribed by law or otherwise,
it must be conclusively presumed that they were performed for
the salary fixed by law, or that they were gratuitous.

The duties of a public officer cannot be divided into two
separate jobs and additional salary be paid him in excess of that
prescribed by statute as a consideration for his filling the new
position thus created.

Upon principles of reason, morality and public policy,
irrespective of applicable statutes, one who is entrusted with the
business of others cannot be allowed to make such business an
object of pecuniary benefit to himself.

When additional pay or perquisites are accepted by a
public officer for the performance of duties germane to his of-
fice, a taxpayer may sue to compel their return to the public
treasury.

Under such circumstances, the fact that the value of the
services rendered exceeds the amount received is not material.
A recovery quantum meruit cannot be had.

Municipal Corporations. In a suit to recover excess salary re-
ceived by a public officer, a taxpayer can enforce no greater
rights on behalf of the city than the city itself might enforce,
and any defense which might be interposed in an action by the
city itself is available to the defendant in a suit brought by a
taxpayer.

Action. No inequity resulting from changed conditions of the
property or of the parties having been established, the defense
of laches on the part of the plaintiff is not available to the de-
fendants.

Limitation of Actions. The statute of limitations, section 20-209,
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Comp. St. 1929, is a bar to the recovery of all amounts of excess
salary received more than ten years prior to the commencement
of suit.

14. Municipal Corporations. The fact that the city was engaged in
its proprietary functions when the excess salary was paid does
not remove the effect of statutory restrictions and limitations
imposed upon the city and its officers generally.

APPEAL from the district court for Dodge county: LOVEL
S. HASTINGS, JUDGE. Reversed, with directions.

Cook & Cook and George B. Boland, for appellant,

Abbott, Dunlap & Abbott, Munger & Rhodes and Fred
H. Richards, Jr., contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.

CARTER, J.

This suit was commenced by the plaintiff as a resident
taxpayer of the city of Fremont to recover a judgment
against John Rex Henry and the United States Fidelity &
Guaranty Company, surety on his bond, for money paid
Henry in excess of his statutory salary as chairman of the
board of public works of the city of Fremont. By stipula-
tion of the parties, a pending suit for an injunction was in-
corporated into the present action by amendment to the
prayer of the petition, which amendment prayed for an in-
junction against the city of Fremont, restraining the pay-
ment of any funds of the city to Henry as compensation in
excess of his salary as chairman of the board of public
works.. The trial court granted the injunction and denied
a money judgment for the benefit of the city. Plaintiff ap-
peals.

The record shows that plaintiff and others made formal
demand upon the city of Fremont to institute a suit to re-
cover back the alleged overpayments of salary before the
commencement of this action, and that such demand was re-
fused. Plaintiff, as a resident taxpayer, thereupon filed this
suit for the benefit of the city of Fremont to recover such al-
leged overpayments of salary and to enjoin the future pay-
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ment of similar compensation to Henry. It is not disputed
that, during all the times that excessive payments of salary
are alleged to have been made to Henry, the United States
Fidelity & Guaranty Company was the surety on the var-
ious official bonds furnished by Henry as chairman of the
board of public works.

The evidence shows that Henry served continuously as
chairman of the board of public works from 1923 to the date
of filing of this suit on July 12, 1940. Until 1925 the ordi-
nances of the city provided for a water commissioner, which
office included the duties of a light, heat and power com- .
missioner. In 1925 the salary of the members of the board
of public works was increased from $100 to $260 a year and
the powers of active direction, supervision, control and gen-
eral management of the city’s utilities were enlarged by the
abandonment of the office of water commissioner and the
assignment of the duties of that office to the board of public
works. Subsequent ordinances of the city provided that the
board of public works should have the active direction, su-
pervision, control and general management of the city’s
utilities, including the right to hire employees to perform
the duties necessary to their proper operation. The board
of public works was specifically authorized to purchase sup-
plies, to enter into contracts for construction work and im-
provements authorized by the city council, to collect moneys
due the various departments, and to do many other things
pertaining to the operation of the city’s utilities which do
not require enumeration here.

An examination of the ordinances of the city reveal,
therefore, that the board of public works was at all times
after 1925 empowered with_the active direction, supervision,
control and general management of the power plant, and
the light, heat and water systems, subject to the powers of
the city council over it. It appears further that during this
time the board of public works was empowered to hire em-
ployees and delegate duties and powers to them in carrying
out the purposes and objects of the board of public works.

The evidence is clear that prior to August 11, 1927, the
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board of public works performed all the duties of manage-
ment, supervision and control, which the ordinances of the
city and the action of the city council had delegated to it.
It is not disputed that most of this work and responsibility
was assumed by Henry as the chairman of the board.

On August 11, 1927, the board of public works, in the ab-
sence of Henry, suggested to the city council that a general
manager was needed for the city light and power plant and
suggested that Henry be appointed to the position with ade-
quate compensation. On the same day the city council au-
thorized the board of public works to employ Henry as gen-
eral manager. On August 31, 1927, the board of public
works fixed the salary of Henry as manager at $125 a month,
beginning August'l, 1927. There is no dispute that during
all of the time from August 1, 1927, to the time of filing this
suit Henry had-drawn $260 a year as chairman of the board
of public works, in addition to the $125 a month as general
manager.,

It seems to us that the board of public works was at all,
times invested with the management, control and super-
vision of the water and light plant. The board was specifi-
cally authorized to hire employees to operate these utilities
and, for the purposes of this suit, we will assume they had
authority to designate one of such employees as manager.
The question to be determined here is whether Henry could
properly be designated as such manager with additional
salary, and if not, whether he is obligated to return the ad-
ditional salary thus collected.

It is contended that the contract to employ Henry as man-
ager of the water and light plant was void under the pro-
visions of section 17-517, Comp. St. 1929, which in part
provides: “No officer of any city or village shall be interest-
ed, directly or indirectly, in any contract to which the cor-
poration, or any one for its benefit, is a party; and any such
interest in any such contract shall avoid the obligation
thereof on the part of such corporation, nor shall any officer
receive any pay or perquisites from the city other than his
salary, as fixed by ordinance and this chapter.”
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It is argued by defendants that this statute does not by its
terms, or by implication, render the contract void, but that
on the contrary it is carefully worded so as to make it void-
able only. If the contract be voidable only under this stat-
ute, some affirmative act on the part of the city would be re-
quired to terminate liability. We think the statute clearly
expresses a contrary meaning. The use of the words ‘‘and
any such interest in any such contract shall avoid the obli-
gation thereof on the part of such corporation” does not im-
port any affirmative action on the part of the city to avoid
the obligation of the contract. The interest of the officer in
the contract avoids #pso facto the obhgatlon thereof on the
part of the city.

In Village of Bellevue v. Sterba, 140 Neb. 744, 1 N. W,
(2d) 820, this court in a similar case said: “Where a statute
prohibits an officer of a village from having an interest in
any contract with the village, and avoids the obligation of
any such contract so made, it is void for all purposes, and
any funds paid out because of such purported contract may
be recovered back at the suit of the village or of a taxpayer
suing in its behalf.”

We think this decision to be controlling in the case at bar.
Defendants, however, attack the soundness of the decision
and urge that it is contrary to the well-established law of
this state. An examination of the cases relied upon will be
helpful in determining the correctness of this assertion.

In Grand Island Gas Co. v. West, 28 Neb. 852, 45 N, W.
242, the gas company entered into a contract with the city
to furnish electric lights at an agreed price. A member of
the city council was a stockholder and officer of the gas com-
pany. A taxpayer sought an injunction. The court held
that the contract was unenforceable, but-required the city
to do equity by returning the benefits as a condition to the
issuance of the injunction. We think the case is distin-
guishable. The suit was one in equity for an injunction, the
granting of which is not wholly a writ of right as its issu-
ance or refusal rests in the sound discretion of the court
under the circumstances of the particular case. 32 C. J. 29,
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By seeking relief in an equity court, plaintiff subjected him-
self to the sound discretion of the court in granting an in-
junction, and as the court required the plaintiff to do equity
by returning the benefits received under the unenforceable
contract, he was in no position to complain in this court.
That this was the theory of the decision is evidenced by the
statement in the opinion that “whether an action on a quan-
tum meruit could be maintained does not arise in this case,
and we express no opinion thereon.” Whether the court
properly applied the rule requiring one seeking relief in a
court of equity to first do equity himself is not a matter of
concern here. We find nothing in this case directly in con-
flict with the holding in the Sterba case.

In Call Publishing Co. v. City of Lincoln, 29 Neb. 149, 45
N. W. 245, the court, in construing identical language in a
former statute, disposed of the whole question without cita-
tion of authority in the following language: “The purpose
of this peculiar language is quite obvious. It was to leave
life in such contracts that they might be enforced by the
city, should it be deemed to its advantage to do so, but at the
same time to deprive them of all binding force as against
the city.” The reasoning indulged in fails to give effect to
the words “and any such interest in any such contract shall
avoid the obligation thereof on the part of such corpora-
tion.” To “avoid the obligation” is plain language and clear-
ly implies relief from all liability, not only as to unper-.
formed portions of the contract, but from the whole trans- -
action from its very inception. While we disapprove the
reasoning of this decision, it does purport to interpret the
statute in a way which conflicts with the Sterba case. We
therefore feel obliged to overrule it in so far as it contra-
venes the rule announced in Village of Bellevue v. Sterba,
supra.

In Scheschy v. Binkley, 124 Neb. 87, 245 N. W. 267, plain-
tiff brought an equitable action for an accounting and to re-
cover for funds paid to school board members who per-
formed services for the district in erecting and repairing
temporary school buildings. The district was required to
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pay for benefits received. We think this decision was cor-
rect, but that it has no application to the case at bar. The
applicable statute provided that “No school officer shall be a
party to any school contract for building or furnishing sup-
plies, except in his official capacity as a member of the
board.” Comp. St. 1929, sec. 79-513. No attempt was
made by the legislature to avoid the obligation of the con-
tract as is done by section 17-517, Comp. St. 1929, A school
officer may not be a party to a school contract except in his
official capacity, but he is not foreclosed of any right he may
have exclusive of the contract. Consequently, if the contract
is unenforceable, no reason exists why a recovery quantum
meruit could not be had. We do not think that this case is
a controlling authority in the case at bar.

The last case cited and relied upon is Darnell v. City of
Broken Bow, 139 Neb. 844, 299 N. W. 274. In this case it
appears that a city attorney resigned his office and entered
into a contract to foreclose tax sale certificates held by the
city for compensation based on an aliquot part of the funds
derived from such foreclosure actions. The court held that
the city attorney had in fact resigned. The reason for in-
validating the contract was that it is against public policy
for a city to enter into a contract of employment with an at-
torney to foreclose tax sale certificates and pay a certain
percentage or aliquot part of the public revenues affected
thereby to be deducted from the proceeds of the sales. We
think the opinion correctly holds that when such a contract
is void because of provisions for unlawful compensation
contained in it, and not because of any official relationship
between the city and the attorney, such attorney, in a proper
action, is entitled to compensation on a gquantum meruit
basis. This case is based on the rule, consistently upheld by
this court, that where the power to contract exists but was
irregularly exercised, a recovery quantum meruit may be
had. Western Chemical Co. v. Board of County Commis-
sioners, 130 Neb. 550, 264 N. W. 699. We find nothing in
this case which conflicts with the rule announced in the
Sterba case.
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There is much distinction between a contract with a city
which is the result of an illegal exercise of an authorized
power and one which is illegal because of a statutory dis-
qualification to make a contract, or to create liability. The
former may be ratified or a suit quantum meruit maintained.
But where one is prohibited by statute from entering into a
contract, and the obligation of the contract avoided for so
doing, an action quantum meruit cannot be maintained. It
would amount to nothing more than complete protection to
one who would carelessly disregard or intentionally violate
the law. Thus the beneficent purposes of the statute would
be circumvented within the letter of the law, and the intent
of the legislature as effectually thwarted by a strained inter-
pretation of the statute. We conclude therefore that the
construction placed upon section 17-517, Comp. St. 1929, in
the case of Village of Bellevue v. Sterba, supra, is correct
and it is reaffirmed. )

But whether Village of Bellevue v. Sterba, supre, is in all
respects applicable to the case at bar or not, there is another
reason why the contract between Henry and the board of
public works is void.

The record is clear that the active supervision, control
and management of the waterworks, power plant and light-
ing systems were placed with the board of public works.
The defendant Henry, before his employment as manager,
performed most of the managerial duties for the board of
public works. For this work he received as compensation
the sum of $260 a year, the maximum amount permitted by
the applicable statutes and ordinances. After the appoint-
ment of Henry as manager, he continued to perform the
same managerial duties, although he devoted more time to
the job. Assuming that the board of public works had au-
thority to employ a manager, we think it was precluded
from employing Henry under well-established rules of law.

It seems to us that, as long as Henry held the position of
chairman of the board of public works, he was bound to
perform the duties.of that office for the statutory salary of
$260. When the powers of the water commissioner were
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merged with those of the board of public works, the salary
of the board members was increased from $100 to $260 a
year. It must be conclusively presumed that the increased
salary was compensation for additional duties. Henry ac-
cepted the appointment and thereby obligated himself to ac-
tively supervise, control and manage the utilities in question
for the designated salary. Any attempt to divide his duties
between two jobs and to fix a salary for the new position
thus created must be condemned as unlawful. If Henry per-
formed additional duties germane to the office he held, and
devoted more time to their performance, it must be conclu-
sively presumed that they were so performed for the salary
fixed by the statute of the state and ordinances of the city,
or that they were gratuitous. The provision of section 17-
517, Comp. St. 1929, providing in substance that no officer
shall receive any pay or perquisites from the city other than
his salary, as fixed by ordinance and this chapter, is a com-
plete bar to the payment of a salary to Henry as general
manager while he occupied the position of chairman of the
board of public works. Section 16-322, Comp. St. 1929, is
also a bar to the receiving of increased compensation dur-
ing the term for which he was appointed. It is clear that,
as a matter of law, the members of an official board cannot
employ one of their own number to assist them. Even in
the absence of statute, public policy and sound morals for-
bid a public officer from receiving compensation other than
the salary prescribed by law. When additional pay or per-
quisites are accepted by a public officer for performance of
duties germane to his office, a taxpayer has a right to insist
that the funds wrongfully received shall be returned to the
public treasury. And this right is not nullified by the fact
that the reasonable value of the services exceeded the
amount received. The value of the services is not material.
It is a general rule that an officer who has made a contract
for salary, additional to that provided by law, cannot re-
cover quantum meruit.

In a case somewhat similar this court used language which
is applicable here: “As void acts inhibited by statute, they
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were open to collateral attack. As direct violations of the
city charter, they were not the acts of the city, but individ-
ual trespasses beyond official power and municipal legisla~
tion. The city was at liberty to rely on its charter, to de-
nounce those acts as invalid, and to resort to the official bond
of the city clerk for redress to the extent of the damages.
Estoppel and all other defenses pleaded are without support
in law or evidence.” City of Scottsbluff v. Southern Surety
Co., 124 Neb. 260, 246 N. W. 346.

In Stone v. Bevans, 88 Minn. 127, 92 N. W. 520, the court
said: “It is therefore immaterial, in view of the admitted
facts, that the trial court refused to receive evidence tend-
ing to show that the services rendered by the president of
the council were meritorious and beneficial, since he had no
right to negotiate for or enter into the same with the official
body of which he was a member at the time, and it is not
now an open question in this state that money thus voted by
a municipal body to one of its members may be recovered
for the municipality at the suit of a taxpayer.”

The trial court, therefore, properly enjoined the city from
making further payments of salary to Henry as general
manager, while he occupied the position of chairman of the
board of public works, on the ground that the contract was
against public policy and void. The trial court was, how-
ever, clearly in error in permitting a recovery quantum
meruit., Whether the transaction be treated as one abso-
lutely inhibited by law and the obligation thereof termin-
ated from its inception as provided by section 17-517, Comp.
St. 1929, or whether it be treated as additional pay or per-
quisites prohibited by the same section of the statute, or
even if section 16-322, Comp. St. 1929, be resorted to, a re-
covery quantum meruit cannot be had.

Defendants urge that plaintiff’s right of recovery is barred
by laches and the statute of limitations. In a consideration
-of these questions it must be conceded that plaintiff can en-
force no greater rights on behalf of the city than the city
itself might enforce, and any defense which might be inter-
posed in an action by the city itself is available to the de-
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fendant in a suit brought by a taxpayer. With this in mind,
can the alleged laches of the city be asserted?

We do not think that laches sufficient to bar recovery has
been established in the present case. The defendant Henry
commenced drawing the additional pay in 1927 and had con-
tinued to draw it until this suit was filed in 1940. Taxpay-
ers had a right to assume that its officials would act with due
regard to limitations imposed by law. We fail to see how it
would be inequitable to enforce the liability. Laches is not
based on the mere passage of time as is a statute of limita-
tions; it is founded upon inequity resulting from changed
conditions of the property or the parties. Defendant Henry
testifies that the death of two members of the board of pub-
lic works who served at the time Henry was appointed gen-
eral manager, and for many years thereafter, made it dif-
ficult for him to establish the duties he performed and the
benefits he rendered to the city of Fremont. This evidence
is not sufficient to invoke the doctrine of laches, for the rea-
son that it would have been immaterial in any event. De-
fendants have not been injured by the delay and the situa-
tion has not materially changed. Plaintiff’s evidence is that
he had no actual knowledge of the true facts until December,
1939. A taxpayer cannot be expected to inquire into the
business of a city with the same energy and promptness as
would be expected of him in his own affairs. He has a right
to rely upon the integrity of elected officials and he cannot
be penalized for his own delay until he has knowledge of the
wrong. Under the rules announced in Schurman v. Pegau,
136 Neb. 628, 286 N. W. 921, laches cannot be invoked as a
defense. Neither do we find any reason for the invocation
of an estoppel against the city or its taxpayers in bringing
the action.

Defendants plead the statute of limitations as a defense.
We are of the opinion that all amounts received by Henry
more than ten years prior to July 12, 1940, the date of filing
this suit, are barred by the provisions of section 20-209,
Comp. St. 1929.

It is further contended that the fact that the city was en-
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gaged in its proprietary as distinguished from its govern-
mental functions makes inapplicable the limitations and re-
strictions on the power of a municipality to contract as con-
tained in the statutes. The fact, however, that a city is
placed in the same class as a private corporation when it en-
ters upon its proprietary functions is of no assistance to the
plaintiff. All corporations, whether private or public, are
creatures of the legislature and subject to its will. General
statutory limitations and restrictions upon the powers of
a municipality ordinarily apply to proprietary as well as
governmental functions.

It is further urged that a suit such as the one at bar is
controlled by equitable principles. As a general proposition,
this statement is correct for the reason that courts of equity
apply equitable rules wherever in conscience and good mor-
als they can do so. But it will not interfere in the enforce-
ment of a positive statute enacted for the protection of the
public in the safeguarding of public funds. Applicable lan-
guage was used in Northern Trust Co. v. Snyder, 113 Wis.
516, 89 N. W. 460, wherein the court said (p. 552) : “County
boards, and other boards, councils, and all in official station,
should learn the lesson that public revenues are not for pri-
vate use, for dissipation under the forms of law in payment
of illegal claims by or to the persons whom the people trust
to guard and devote the same to the proper publi¢ use; that
there is a power potent, if invoked seasonably, to compel
restitution to the public treasury of money illegally, though
by forms of law, withdrawn therefrom.”

It is the policy of our statute to lessen the possibility of
official infidelity by preventing unfaithful officers from en-
joying the illegitimate benefits of official service. Whether
the infidelity of the officers was due to indifference or wilful
disregard of duty, the effect upon the taxpaying public is the
same. The application of the rule may in some instances
appear unduly harsh, especially where there has been no
moral turpitude involved, as in the instant case. But the
legislature has seen fit, in the exercise of legislative policy,
to require one who is entrusted with the business of a mu-

1
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nicipality not to make such business an object of pecuniary
profit to himself and that one who disregards or violates
the statute assumes the risks which the statute imposes.
A person is not permitted to act for himself and another at
the same time in the same matter where their interests
might be in conflict. Two different obligations are thus cre-
ated in the same person, one of interest and the other of
duty. Too often interest prevails over duty to the detri-
ment of the public. The legislature has attempted to pro-
tect the public by condemning transactions which bring
about these conflicting relations where the interests of a
municipality are concerned. Only a strict application of the
statute to every case which properly falls within it will in-
sure the beneficent result intended by the legislature in en-
acting the law.

The judgment of the district court is reversed and the
cause remanded, with instructions to proceed with the ac-
counting of all items of salary actually paid to the defendant
Henry for the ten years immediately prior to July 12, 1940,
and to thereafter enter judgment for the benefit of the city
of Fremont against the defendants Henry and United States
Fidelity & Guaranty Company for such amount, together
with interest and costs. An attorney’s fee of $350 is here-
by allowed and taxed as costs against the defendant United
States Fidelity & Guaranty Company.

REVERSED.

IN RE ESTATE OF CHARLES C. SAUTTER.

KEITH COUNTY, APPELLEE, V. METHODIST CHILDREN’S HOME
OF BEREA, OHIO, ET AL., APPELLANTS: HENRY HARMS
ET AL., KEXECUTORS, APPELLEES,

5 N. W. (2d) 263

FILED JULY 31, 1942. No. 31329.

1. Stipulations. “A formal, judicial stipulation by the parties as
to facts, so long as it stands, is cohclusive between them, and
cannot be contradicted by evidence tending to show the facts
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otherwise.” Le Barron v. City of Harvard, 129 Neb. 460, 262
N. W. 26.

92 Taxation. “Statutes exempting certain legacies from an inher-
itance tax should be strictly construed. To be exempt from an
inheritance tax, a legacy must come within the strict letter of
the statutory exemption.” In re Estate of Rudge, 114 Neb. 335,
207 N. W. 520.

3. Corporations. A foreign corporation which complies with section
24-222, Comp. St. 1929, thereby becomes a body corporate of this
state, and, while such corporation may become a domestic corpo-
ration in many respects and treated as such for local purposes,
in other respects it retains the character of a foreign corpora-
tion, and its status within the state is not equivalent to that
which it would have had, were the same created a separate cor-
poration therein. -

The domestication of a foreign corporation is nothing
more than extension to it of the privilege of license as a foreign
corporation to do business in this state and its susceptibility to
service to do business in this state, within the contemplation of
sections 24-222 and 24-1201, Comp. St. 1929.

5. Taxation. A foreign corporation, organized exclusively for char-
itable purposes, which complies with section 24-222, Comp. St.
1929, although becoming a body corporate in this state, is not
exempt from payment of an inheritance tax, within the contem-
plation of section 77-2201, Comp. St. Supp. 1941. By such do-
mestication, it does not become a domestic corporation, with the
same legal rights, powers and advantages in all respects as a
domestic corporation.

Exemption from payment of inheritance tax applies
only to domestic institutions organized and operating as char-
itable institutions, and does not apply to unincorporated foreign
associations organized and operating for charitable purposes,
within the contemplation of section 77-2201, Comp. St. Supp.
1941.

7. Charities: TAXATION, Where foreign corporations, residuary
devisees, and an unincorporated foreign association, a devisee and
residuary devisee, take real estate under a will and enter into a
contract with the heir at law to dismiss an action to construe the
will, and agree thereunder to pay the heir the amount of $12,000,
to be retained from the distributive share of such foreign corpo-
rations and unincorporated foreign association in the estate, and
the heir agrees to claim only the bequest and devise given to him
specifically under the will, and to quitclaim any interest he may
have in the real estate of the deceased under other paragraphs of

. the will, the will having been admitted to probate and decree of
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10.

distribution to be made in conformity with the will, Held, such
circumstances vest sufficient title to the real estate in the foreign
corporations and the unincorporated foreign association to enable
them to convey a valid title of their respective interests in real
estate therein to a bona fide purchaser, especially so where such
foreign corporations and unincorporated foreign association, by
contract with the heir at law, receive his interest and eliminate
the possibility of escheat proceedings being instituted by the
state, and such foreign corporations and unincorporated foreign
association are not exempt from payment of inheritance tax,
within the contemplation of section 77-2201, Comp. St. Supp.
1941, nor prohibited by section 76-502, Comp. St. 1929, from ac-
quiring interest in real estate in such manner as appears in the
instant case.

Taxation. Where foreign charitable corporations, residuary lega-
tees and devisees, and a foreign unincorporated charitable asso-
ciation, legatee and devisee and residuary legatee and devisee,
enter into a contract with the heir at law to pay him the sum
of $12,000 to dismiss a suit brought to construe the will, such
amount to be retained from a partial distribution of the assets
of the estate going to such corporations and unincorporated as-
sociation, the amount of $12,000 is not deductible in the compu-
tation of inheritance taxes from the interest of such corporations
and unincorporated association, there being no stipulation for
decree of distribution of the property other than in accordance
with the terms of the will, the property passed under the will,
and the compromise payment not being paid as.the result of a will
contest, the result was nothing more than a bequest to the residu-
ary legatee and devisee, and the right of the heir at law to re-
ceive from the estate certain funds which became the property
of the foreign corporations and the unincorporated association
by virtue of the will; the suit to construe the will- was an inde-
pendent, separate proceeding, as distinguished from the proceed-
ings of probate.

Courts. The county court has exclusive and original jurisdiction
to fix, determine and assess inheritance taxes and to prorate the
same proportionately to the taxable interests of the heirs at
law, legatees, devisees or beneficiaries, as the case may be.
Taxation. An appeal properly perfected, as provided in section
77-2211, Comp. St. 1929, and in sections 30-1601 to and including
30-1610, Comp. St. 1929, gives the district court jurisdiction of
the subject-matter to fix, determine and assess an inheritance
tax against the interests of all parties liable thereto, and to des-
ignate the pro rate payment thereof to the counties entitled to
receive the same for the benefits for which the tax is created.
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APPEAL from the district court for Deuel county : J. LEON-
ARD TEWELL, JUDGE. Affirmed.

MecConnell & Leaton, Conrad D. Philos and Beeler, Crosby
& Baskins, for appellants.

Zelma D. Derry, R. L. Smith and Beatty, Maupin, Mur-
phy & Derry, contra. .

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.

MESSMORE, J.

This is an appeal from a decree of the distriet court for
Deuel county, entered May 23, 1941, reversing and modify-
ing an assessment of inheritance taxes in the estate of
Charles C. Sautter, deceased, entered by the county court of
Deuel county against the legatees and devisees named in the
will of the decedent. Charles C. Sautter died November 6,
1938, a resident of Deuel county, Nebraska, possessing real
estate located in Keith county; also considerable personal
estate whose situs was his residence and legal domicile. His
last will and testament was admitted to probate in the coun-
ty court of Deuel county January 6, 1939. The pertinent
provisions of the will are clauses three and four:

“Third: In compliance with the terms and provisions of
the last Will and Testament of George L. Sautter, deceased,
wherein I was given a life estate in certain property, and
required to select and designate during my lifetime certain
charitable institutions to receive the same, I hereby give,
bequeath and devise unto The World Service Agencies of
the Methodist Episcopal Church, Chicago, Illinois, the sum
of Four Thousand One Hundred Six Dollars and Eighty-
three cents ($4,106.83) and real estate’” described in the
clause.

“Fourth: I give, bequeath and devise unto the German
Methodist Orphan Home of Berea, Ohio, the Central Wes-
leyan Orphan Home of Warranton, Mo., the Nebraska Chil-
dren’s Home Society, of Omaha, Nebraska, the Child Sav-
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ings Institute of either Omaha or Lincoln, Nebraska, The
World Service Agencies of the Methodist Episcopal chureh,
Chicago, Illinois, and the Women’s Foreign Missionary So- .
ciety’ of the Methodist Episcopal Church, Topeka Branch,
all the rest and residue of my estate, both real, personal or
mixed, of whatever nature or wherever found, to be and be-
come theirs absolutely, viz., to share and share alike, the
real estate so devised .to descend to them and their succes-
sors and assigns forever in fee simple.”

The county court decreed that the Topeka Branch of the
Women’s Foreign Missionary Society of the Methodist Epis-
copal Church, a corporation incorporated in Kansas (here-
inafter referred to as the Topeka Branch) was not subject
to the payment of such tax. On appeal by Keith county to
the district court, that court held the Topeka Branch liable
for payment of an inheritance tax. The appellants assign
this holding of the district court as error, in that the Topeka
Branch is a domesticated corporation and, therefore, ex-
empt.

The record contains a stipulation that the Topeka Branch
has complied with the provisions of section 24-222, Comp.
St. 1929, reading as follows: “Any corporation organized
under the laws of any other state * * * which has filed * * *
with the secretary of state of this state, a true copy of its
charter or articles of association, shall, on filing with the
secretary of state a certified copy of a resolution adopted by
its board of directors, accepting the provisions of this ar-
ticle, be and become a body corporate of this state.”

Relying on the stipulation, the Topeka Branch confined
its proof to a certified copy of its charter, received in evi-
dence to show that the society was a religious and charitable
organization. The appellee is not in a position to question
the stipulation.

“A formal, judicial stipulation by the parties as to facts,
so long as it stands, is conclusive between them, and cannot
be contradicted by evidence tending to show the facts other-
wise.” Le Barron v. City of Harvard, 129 Neb. 460, 262 N.
W. 26. See 5 Wigmore, Evidence (2d ed.) 604, sec. 2588.


























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































