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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA
JANUARY TERM, 1942

JESSE GRECO, APPELLEE, V. WILLIAM SHAVER: OMAHA &
COUNCIL BLUFFS STREET RAILWAY COMPANY, APPELLANT.
2 N. W. (2d) 526

FIiLED FEBRUARY 13, 1942. No. 31276.

1. Negligence. “Negligence consists of doing what a reasonable and
prudent person would not have done, or in not doing what a
reasonable and prudent person would have done‘under the exist-
ing circumstances.” Blanton v. Michael, Swanson & Brady
Produce Co., 138 Neb. 883, 205 N. W. 883.

“A person is answerable only for the natural and

probable consequences of his own acts, and where some new

efficient cause intervenes, not set in motion by him nor flowing
from any aet of his, which causes the injury, it is the proxi-

mate cause.” Moses v. Mitchell, 139 Neb. 606, 298 N. W. 338.

APPEAL from the district court for Douglas county:
WILLIAM A. DAY, JUDGE. Reversed and dismissed.

Kennedy, Holland, DeLacy & Svoboda, for appellant.

Carnazzo & Kazlowsky, Archie C. O’Brien and John J.
Long, contra.

Heard before SIMMONS, C. J., ROSE, PAINE, CARTER,
MESSMORE and YEAGER, JJ.

SIMMONS, C. J.
This is an action for damages brought by the plaintiff
against the defendant street railway company and one

1)
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William Shaver for injuries arising as the result of a colli-
sion. The jury’s verdict was for $2,500 in favor of the
plaintiff and against both defendants. The trial court
ordered a remittitur of $750 which plaintiff granted, re-
serving the right in the event of an appeal to present the
remittitur order as error. Defendant Shaver did not appeal
and is not before this court. Defendant street railway
appeals presenting as error the insufficiency of the evidence
to sustain a judgment against it, various instructions given
or refused, and other matters. Plaintiff cross-appeals from
the order of remittitur.

The accident occurred about 4:30 p. m. on May 5, 1939,
on Twenty-fourth street just north of Poppleton in the city
of Omaha. The weather was clear and warm; the pavement
was dry. Poppleton street runs east and west; it is about
40 feet wide and at the intersection of Twenty-fourth is on
the crest of a low hill running east and west. Twenty-fourth
street is paved, runs north and south, and slopes uphill to
Poppleton from the south and downhill to the north. The
defendant operates a double-track line on Twenty-fourth
street. At the time of the accident there was a Terraplane
coupé parked facing north on the east side of Twenty-fourth
street, and about 20 feet north of Poppleton, parked further
north of the coupé, with about 10 or 15 feet distance inter-
vening, was a panel truck owned by the plaintiff. The plain-
tiff was standing behind his truck (between it and the
coupé) taking some materials out of his truck. At that
point the distance between the east rail of the north-bound
street car track and the curb is less than 13 feet, so that
when a street car going north was passing the parked
truck there was not sufficient space for an automobile to
pass between the parked cars and the street car.

Defendant’s street car coming from the south going north
approached Poppleton street and stopped on the south side
of that street. It then started up going north and gaining
speed, but its maximum speed as fixed by the undisputed
evidence did not exceed 12 miles an hour.

Defendant Shaver, driving a panel truck aporoached
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Poppleton street from the same direction going at a speed
fixed at 20 miles an hour, overtook the street car as it was
in Poppleton street (traveling to the right of the street
car) and getting out in front of it as the downgrade began
on the north side of Poppleton. As the parked coupé be-
came visible, the defendant Shaver turned his truck toward
the left, cut in ahead of the street car and onto the street
car track. The undisputed evidence is that the motorman
saw the Shaver truck as it came abreast the front of the
street car. He then sounded the gong, applied the “sand,”
put on his brakes, and stopped as quickly as the mechanism
of the car would operate.

There is not much dispute between plaintiff’s and defend-
ants’ witnesses as to what happened. Plaintiff’s ounly wit-
ness as to the collision, his nephew, was standing near the
plaintiff but on the curb. He was asked to tell what he saw,
and answered: “Well, I seen a truck angling over towards
the west in order to get through; I seen the street car hit
the truck. The truck swung over to the—swung over, hit
the coupé, and the coupé—and all together were all four
of them, in a bunch, and Mr. Greco was pinned in between
his door and that coupé.” Asked when he first saw the
truck, he answered: “When I first saw it, it was swinging
over toward the west, to get by. * * * Get by that parked
car there.” The examination then pbroceeded as follows:
“Q. Where was it with reference to the street car? A. It
was ahead—it was north of the street car. Q. Now, did you
see both the street car and the truck come together? A.
Yes; Idid. * * * Q. From where you were could you tell
me whether the automobile, the truck, was struck in the
front or to the rear? * * * A Tt was struck to the rear.
Q. Now, what part of the rear; the left, the right or in the
center? * * * A Tt would be the left rear. Q. And after
they came together, will you just tell now what happened
to the truck? A. The truck swung. hit the— Q. Well, which
direction did it swing? A. It was facing northwest. Q. And
did it strike any other object as it was swinging? A. Yes;
it smacked that coupé in back of us. Q. And what happened
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to the coupé after the truck struck it? A. It came down
and hit our truck and pinned Mr. Greco in between them.
Q. Now, did you notice what the street car did after it came
in contact with the truck? A. Well, it didn’t stop. Q. Did
it go north? A. It just kept coming north. It stopped just
when it couldn’t go any more.” One of defendant’s wit-
nesses (a passenger on the street car) described what
happened as follows: “Q. Now, will you turn to these men
and tell them in your own way just what you saw, from the
first you saw the panel truck until the whole thing was
over? Just what you know, in your own way? A. Well, I
was standing looking to the east, and I glanced—our street
car was past Poppleton when I saw that red panel truck
come real fast, and there was another car parked next to
the curb, and this panel truck seemed like he had to get
through this little place, and he dashed through this little
opening, and the street car—and it hit the street car. The
opening was too small for the truck to get through.”

Defendant’s motorman’s testimony varies as to how it
happened in that he says the Shaver truck first hit the Terra-
plane and then hit the street car.

After the collision the four vehicles were in about the
shape of a “Z” with the street car forming the base, the
Shaver truck the diagonal line with its rear left fender at
the running board against the right front corner of the
street car and the left rear side of the truck along the right
front entrance of the street car. The right side of the
Shaver truck was then against the left rear of the Terra-
plane coupé, the Terraplane coupé was against the plaintiff’s
truck, and plaintiff was in between the last two vehicles.
Plaintiff’s truck was not moved by the impact but had to be
pushed ahead to remove plaintiff, who was injured.

Defendant at the close of the plaintiff’s case in chief
and again at the close of all testimony moved that plaintiff’s
cause be dismissed as to it for the reason that the evidence
is insufficient to establish a cause of action against it.

“Negligence consists of doing what a reasonable and
prudent person would not have done, or in not doing what
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a reasonable and prudent person would have done under
the existing circumstances.” Blanton v. Michael, Swanson
& Brady Produce Co., 138 Neb. 883, 295 N. W. 883. We are
directly confronted with this question. What negligent act
can be charged to the defendant? What did it do that it
should not have done? What did it fail to do that it should
have done? A search of the record does not disclose the
answer. .

The trial court submitted to the jury the question of
the concurrent negligence of the defendants as the cause
of plaintiff’s injuries and submitted four particulars in
which plaintiff claimed defendant was negligent, which we
summarize. First, that it failed to halt its street car when
it knew or should have known that a collision was imminent;
second, that it carelessly and negligently left its car in
motion when it knew or should have known that its con-
tinued operation would cause a collision between the street
car and the truck; third, that it carelessly and negligently
failed to allow the truck driver to overtake and pass the
street car when it knew that its failure to do so would cause
a collision ; and, fourth, that it failed to keep a proper look-
out. The answer to all of these alleged acts of negligence is
that the plaintiff’s evidence is devoid of any evidence to
sustain them. Also, the defendant’s evidence is all to the
effect that the Shaver truck was going faster than the
street car, that the truck cut in ahead of the street car, that
the motorman was keeping a lookout, that he applied his
brakes as quickly as possible, that the street car stopped as
quickly as possible; that the point of contact was on the
left rear running-board and left fender of the truck and
caused by coming in contact with the right front corner of
the street car. The evidence will not sustain any finding of
negligence based on those grounds. There is some dispute
as to what vehicle hit what vehicle, but no matter how this
evidence is viewed, the inescapable conclusion is that the
defendant street railway was guilty of no act of omission
or commission which will support a judgment requiring it
to respond in damages to the plaintiff. “A person is answer-
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able only for the natural and probable consequences of his
own acts, and where some new efficient cause intervenes,
not set in motion by him nor flowing from any act of his,
which causes the injury, it is the proximate cause.” Moses
v. Mitchell, 139 Neb. 606, 298 N. W. 338.

It is clear from this record that plaintiff was not negli-
gent. It is clear that defendant was not negligent. It is
likewise clear that the proximate cause of the collision was
the act of the defendant Shaver in driving his truck in the
manner shown. Whether or not that constituted negligence
is not before us for decision. The trial court erred in not
sustaining defendant’s motion at the close of the trial. The
other assignments of error need not be considered.

Plaintiff presents the remittitur order as an error. The
defendant Shaver is not before this court. The judgment
against him therefore cannot be disturbed in this pro-
ceeding.

The judgment from which the appeal was taken is re-
versed and the cause dismissed.

REVERSED AND DISMISSED.

JOHN ROGERS V. STATE OF NEBRASKA.
2 N. W. (2d) 529

FILED FEBRUARY 13, 1942. No. 31163.

1. Homicide. A homicide committed in the perpetration of a rob-
bery is murder in the first degree. Comp. St. 1929, sec. 28-401.

In such a case, the turpitude of the act supplies the
element of deliberate and premeditated malice.

3. Criminal Law. Evidence examined and held to support the ver-
dict of guilty of first degree murder, but the sentence of death
is reduced to imprisonment for life.

ERROR to the district court for Douglas county: WILLIS
G. SEARS, JUDGE. Affirmed: sentence reduced.

John N. Baldwin, for plaintiff in error.
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Walter R. Johnson, Attorney General, and Clarence S.
Beck, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

CARTER, J.

The defendant was charged with the murder of Wallace
Richie. Upon trial of the case, the jury returned a verdict
of guilty of murder in the first degree, and fixed the penalty
at death. Defendant appeals.

On August 5, 1940, the defendant secured the gun with
which the fatal shots were fired, and registered it. Later
defendant called Wallace Richie on the telephone and asked
him to pick him up in his car at Twenty-fifth and Lake
streets in Omaha. Richie picked him up at that address
and drove him to South Omaha. Defendant rode in the
back seat of the car. After passing through the town of
Ralston, defendant covered Richie with the gun and ordered
him to stop the car and get out. Defendant got out of the
right rear door, opened the right front door and ordered
Richie to get out. Richie obeyed and as he got out he struck
at defendant, whereupon defendant shot Richie four times,
causing his death. Defendant drove the car away without
giving any attention to Richie. Defendant later held up
a filling station at Gretna and was arrested near Lincoln
for that crime. He was taken to Papillion to answer for
the holdup at Gretna. The officers testify that he slept on
the way to Papillion. Subsequently he was returned to
Omaha to answer for the murder of Richie. These, in brief,
are the facts upon which defendant was convicted.

That defendant was guilty of first degree murder there
can be no question, and counsel for defendant frankly con-
cedes this to be true. This court has held many times, in
conformity with statute (Comp. St. 1929, sec. 28-401), that
a homicide committed in the perpetration of robbery is
murder in the first degree, and in such a case the turpitude
of the act supplies the element of deliberate and premedi-
tated malice. Pumphrey v. State, 84 Neb. 636, 122 N. W.
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19; South v. State, 111 Neb. 383, 196 N. W. 684 ; Swartz v.
State, 118 Neb. 591, 225 N. W, 766.

We have carefully examined the record and find no error
prejudicial to the defendant in it. The only question to be
determined is whether the death sentence should be reduced
to life imprisonment under the provisions of section 29-
2308, Comp. St. 1929, the applicable part of which is as
follows: “In all criminal cases that now are, or may here-
after be pending in the supreme court on error, the said
court may reduce the sentence rendered by the district
court against the accused, when in their opinion the sen-
tence is excessive, and it shall be the duty of said supreme
court to render such sentence against the accused as in
their opinion may be warranted by the evidence.”

In considering whether the sentence should be reduced,
a brief history of the defendant may be helpful. Defendant
was raised at Stark City, Missouri, and was twenty-two
years of age on the date of the crime. He came to Omaha
in October, 1939, and was married in March, 1940. The
evidence shows that his wife went to Baxter Springs,
Kansas, on a visit in July, 1940, and had not returned on
the date the crime was committed. Defendant testifies that
he received a letter from his wife in Stark City, Missouri,
the day before the crime was committed, telling him that
she was pregnant and in poor health and that unless he
came immediately she would never return to him. Defend-
ant says that this letter caused him to ‘“lose his head” and
brought about the perpetration of the crime. Defendant -
was a bootblack in a shoe shining parlor in Omaha. He
had never been in any kind of trouble before and his em-
ployer testifies that he had a good reputation as a law-
abiding and peaceful citizen. It probably can never be
explained why this young colored boy, never before in
trouble, should suddenly go berserk and engage in an orgy
of crime. We have come to the conclusion, after reviewing
the record, that the interests of society do not demand that
the death penalty be inflicted. It seems to us that a life
sentence is adequate punishment for the offense when all
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the circumstances are considered. We do not desire to
criticize the action of the jury, in fact they are to be com-
mended for performing their duty as they saw it. Neither
do we in any manner desire to mitigate the seriousness of
the offense. The age of the defendant, his station in life,
his previous reputation as a peaceful citizen and his sudden
and impulsive desire to go to the side of his wife seem to us
to warrant a reduction of the death sentence to one of life
imprisonment. While we realize that precedents are of little
value in determining a question of this kind, yet we feel
that this case is so similar to Swaertz v. State, supra, that
defendant is entitled to the same considerations as were
extended in that case. We are very doubtful if the taking
of the life of the defendant is necessary as a deterrent
against future crimes of this nature, or that it is the only
adequate penalty for the crime committed, tragic as it was.
We are inclined to give the defendant the benefit of that
doubt.

The judgment of the distriet court is modified to the
extent that the penalty of death is changed to imprisonment
for life. As thus modified, the judgment is affirmed.

AFFIRMED : SENTENCE REDUCED.

MABEL POLLAT, APPELLANT, V. ANDY E. WRAY, APPELLEE.
' 2 N. W. (2d) 352

FiLep FEBRUARY 13, 1942, No. 31262,

1. Appeal. When a material question of fact is submitted to the
jury by the trial court upon which the evidence is insufficient
to sustain a finding, it constitutes prejudicial error.

2. Negligence., Evidence examined and held insufficient to warrant
the submission of the question of plaintiff’s contributory negli-
gence to the jury.

APPEAL from the district court for Scotts Bluff county:
CLAIBOURNE G. PERRY, JUDGE. Reversed.

Mothersead & York and Lewis F. Shull, for appellant.
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Neighbors & Danielson, contra.

Heard before SiMMoONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER_, JJ.

CARTER, J.

Plaintiff instituted this action against Andy E. Wray to
obtain a judgment for personal injuries allegedly sustained
by the plaintiff as a result of the negligence of defendant’s
employee. The verdict and judgment were in favor of de-
fendant and plaintiff appeals.

The defendant is the owner and operator of a grocery
store in Scottsbluff, Nebraska. On November 22, 1939,
plaintiff and her husband were in the store purchasing some
groceries, It appears that the store was one where the
customer serves himself and pays for his purchases as he
leaves. The employee who itemizes the purchases and re-
ceives the money therefor is referred to in the evidence as
a checker. The defendant’s wife, Anne Wray, was working
as a checker at the time of the acmdent involved in this
action.

The record shows that Mrs. Pollat was engaged in the
selection of her purchases, and at the time of the accident
was standing in an aisle north of a bread rack. While she
was contemplating her selection of bread, Mrs. Wray ran
into her and cauged her to fall to the floor. The injuries
complained of are alleged to have resulted from this fall.
The evidence is clear that Mrs. Pollat did not see Mrs.
Wray coming before the accident occurred.

The evidence of Mrs. Wray is to the effect that she was
engaged in checking the items of another customer when it
was discovered that the customer had forgotten some article
_obtainable in the rear of the store. Mrs. Wray volunteered
“to obtain it for her in order to save time, and was hurrying
to get the article when she collided with Mrs. Pollat, causing
both to fall to the floor. Mrs. Wray says that she saw Mrs.
Pollat in the aisle, but just as she was passing behind her
Mrs. Pollat stepped back with her right foot and tripped
her, and that it was done at a time when Mrs. Wray was
unable to avoid the accident.
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The evidence shows that the aisle was about four feet
wide and that there was more room to pass to the rear of
Mrs. Pollat than in front of her. There is no evidence of
any warning to Mrs, Pollat of Mrs. Wray's approach, or of
any warning to Mrs. Wray that Mrs. Pollat was about to
step backward. "Mrs. Wray testified that she knew cus-
tomers moved about and that you never could tell with any
degree of certainty as to what they would do.

The trial court submitted to the jury the question of the
negligence of Mrs. Wray as defendant’s employee and also
the question of the contributory negligence of the plaintiff.
Plaintiff claims that there was no evidence of contributory
negligence to submit to the jury and that the trial court
committed reversible error in so doing.

We agree with plaintiff that the evidence is insufficient
to warrant the submission of the question of plaintiff’s
contributory negligence to the jury. It is expected that
customers who enter a self-serving store will move about
in the aisles in the selection of their purchases. It certainly
is expected that such customers will move from place to
place and shift from one position to another in making their
selections. Likewise, it must be expected that they may
step forward or backward or to the side, and Mrs. Wray,
the employee participating in the accident with plaintiff,
stated that she knew such movements were to be expected.
We find nothing in the evidence indicating that Mrs. Pollat -
was in any way guilty of negligence. The record amply
demonstrates that plaintiff conducted herself as a reason-
ably careful and prudent person. The trial court therefore
erroneously submitted the question of plaintiff’s contribu-
tory negligence to the jury.

This court has ofttimes held that it is reversible error
to submit an issue to the jury where the evidence is insuffi-
cient to sustain it. Zancanella v. Omaha & C. B. Street R.
Co., 93 Neb. 774, 142 N. W. 190 ; Tighe v. Interstate Transit
Lines, 130 Neb. 5, 263 N. W. 483; Roseland v. Chicago, M.,
St. P. & P. R. Co., 130 Neb. 637, 265 N. W. 882 ; Knoche v.
Pease Grain & Seed Co., 134 Neb. 130, 277 N. W. 798.
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For the reasons stated, the judgment is reversed and the
cause remanded for a new trial.
REVERSED.

WOODMEN OF THE WORLD LIFE INSURANCE SOCIETY, APPEL-
LEE, V. O. M. OLSEN, COMMISSIONER NEBRASKA STATE DE-
PARTMENT OF LABOR, APPELLANT.

2 N. W. (2d) 353

FIiLED FEBRUARY 13, 1942. No. 313586.

1. Master and Servant. Under the provisions of the unemployment
compensation law (Comp. St. Supp. 1939, secs. 48-701 to 48-724,
inclusive), the commissioner of labor is an interested party in
any action arising under it and may appeal the same as any
other party to the litigation when he feels himself aggrieved.

This is so, even if the appeal be from an order denying

benefits to claimant and from which claimant has not appealed.

APPEAL from the district court for Douglas county : JOHN
A. RINE, JUDGE. Motion to dismiss appeal overruled.

John E. Sidner and Ray W. McNamara, for appellant.
John F. Futcher, contra.

Heard before SIMMONS, C. J., ROSE, PAINE, CARTER and
MESSMORE, JJ.

CARTER, J.

Appellee moves to dismiss the appeal of O. M. Olsen,
commissioner, Nebraska state department of labor, for the
reasons (1) that he is not a real party in interest, (2) that
he has no appealable interest, and (3) that the issues deter-
mined in the district court are res judicata as to him. A
determination of these questions is required by the motion.

The record shows that Grace Radloff left her work with
the appellee and filed a claim for benefits under the unem-
ployment compensation law. The deputy commissioner and
éppeal tribunal allowed the claim. Appellee took an appeal
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to the district court for Douglas county where the claim was
disallowed. From this order Olsen appealed. The claimant
defaulted in the district court and did not appeal to this
court. Appellee thereupon moved to dlsmlss the appeal for
the reasons hereinbefore stated.

The unemployment compensation law (Comp St. Supp.
1939, sec. 48-706) states in part: “(g) * * * The commis-
sioner shall be deemed to be a party to any judicial action
involving any such decision, and may be represented in any
such judicial action by any qualified attorney employed by
the commissioner.” And in subdivision (h) of the same
section it is stated: “Within ten days after the decision of
an appeal tribunal has become final, any party aggrieved
thereby may secure judicial review thereof by commencing
an action in the district court.”

The question whether the commissioner of labor could
appeal, regardless of claimant’s failure to do so, was raised
in In re Foy, 10 Wash. (2d) 317, 116 Pac. (2d) 545, wherein
the Washington supreme court said:

“The effect of such a judgment of the superior court is
two-fold. In the first place, it denies the right of claimants
to unemployment benefits; in the second place, it in effect
denies to the state, acting through the commissioner, the
right to collect contributions from the employer, based upon
the salaries of the employees who are held to be without
the scope of the statute. It cannot, then, be positively said
that the judgment does not adversely affect the compensa-
tion fund. * * *

“We are convinced that it must be held that the commis-
sioner has the right, as an aggrieved party, to appeal to this
court from judgments of the superior court on matters of
construction, interpretation and application of the act,
which judgments are contrary to the rulings of the com-
missioner in construing the act as applied to certain specific
cases, and thereby secure a decision of this court upon such.
questions.” -

The commissioner is required to administer the unem-‘
ployment compensation law in accordance with its terms.
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Payments of benefits are not superseded by an appeal except
on the order of the commissioner. If payments of benefits
are denied on appeal after payments have been in fact made,
they must necessarily be charged against some other fund,
as the statute specifically provides that they shall not be
charged to the employer’s account. Benefits not chargeable
to an employer’s account are necessarily charged to the
pooled account provided for in section 48-707, Comp. St.
Supp. 1939. In the protection of these funds the commis-
sioner has a direct interest in seeing that a decision out of
harmony with the general administration scheme does not
disrupt, not only the fund, but the class of qualified bene-
ficiaries as well. In the present case the claimant was paid
in full irrespective of the appeal, and the action of the trial
court in reversing the award was tantamount to a direction
to pay it out of the pooled account instead of the employer’s
account. The protection of these accounts against erroneous
decisions, where the benefits have been paid regardless of
appeal, is necessary to prevent the depletion of the pooled
account. )

This does not mean that the commissioner is representing
the claimant on the appeal. Ofttimes the claimant has been
paid in full and cares nothing about the appeal. It is not
the commissioner’s interest in the claim that aggrieves him,
—it is the fact that the uniform administration of the bene-
fits to the named class has been interfered with, and the
subsequent necessity of debiting the charges against funds
not ordinarily used for that purpose, which aggrieves him
and gives him an appealable interest. The statute contem-
plates that he shall not only administer the act uniformly
but that he shall use his best endeavors in the litigation of
claims to bring about uniformity of decision in the handling
of all claims.

This result necessarily leads to the conclusion that the
judgment of the district court is not res judicata of the
case. The commissioner of labor, being a proper party, can,
when aggrieved by the result of a district court decision,
appeal to this court. The necessity for judicial interpreta-
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tions and constructions of the statute is essential fo the
establishment of a state-wide public policy in the adminis-
tration of the act. An erroneous decision, out of harmony
with administrative construction and in which the claimant
no longer has an interest because of the payment of all
benefits due pending the appeal, could lead to the establish-
ment of a precedent very damaging to the pooled account
without any opportunity for this court to finally pass upon
the real question. The labor commissioner as the adminis-
trator of the fund is obliged, under the law, to protect the
funds in the pooled account the same as those in the em-
ployer reserve accounts. In such cases the labor commis-
sioner is aggrieved by the trial court’s judgment, if it be
erroneous, in directing in effect its payment from the wrong
fund. He is also entitled to obtain a proper construction,
interpretation and application of the act in order that he
can fairly administer the act in a uniform manner, both as
to employers and beneficiaries, throughout the state. We
think this is what the legislature had in mind when it re-
quired the labor commissioner to be made a party.

We have come to the conclusion that the state labor com-
missioner has such an interest in the litigation that he may
appeal when he feels aggrieved. The motion of appellee
is therefore without merit and it is overruled.

MOTION TO DISMISS APPEAL OVERRULED.

MARIE MANTELL V. STATE OF NEBRASKA,
2 N. W. (2d) 586

FILEp FEBRUARY 13, 1942. No. 31215.

1. Criminal Law. “Voluntary statements made by an accused to
officers, while he is under arrest and in custody, tending to show
his connection with the commission of the alleged crime, are
admissible in evidence against him.” Fields v. State, 125 Neb.
290, 250 N. W. 63.

2. Witnesses. Where voluntary statements are made by an accused,
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without threat or coercion and when he has been informed of his

constitutional privilege that any statement made by him might

be used against him, and such statements are recorded by a

competent stenographer in shorthand, it is not error for the trial

court to permit the stenographer to read from the witness-stand
his shorthand notes, if, when extended to seript or print, they
would be admissible.

Where a witness makes voluntary statements as to
who shot him and the circumstances under which the shooting
occurred, which statements are taken and recorded by a compe-
tent stenographer when the witness is rational and competent
to make such statements, and subsequently such witness is called
for the state at the trial of the cause and changes his testimony
to such extent that he does not remember who shot him, the state,
when surprised by such testimony, may impeach such witness,
on proper foundation, where it is shown that the witness, to
other persons and at another time, made inconsistent statements.
Such impeaching testimony cannot be considered substantive
evidence, but only as it affects his credibility.

4. Assault and Battery. Where the evidence is conclusive that the
defendant shot with intent to wound, it is not error for the
court to fail to instruct the jury with reference to the offense of
simple assault, or assault and battery.

ERROR to the district court for Douglas county: WILLIS
G. SEARS, JUDGE. Affirmed.

C. E. Walsh, for plaintiff in error.,

Walter R. Johnson, Attorney General, and Herbert T.
White, contra.

Heard before SIMMONs, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

MESSMORE, J, o

The defendant was properly charged in the first count of
the information with shooting with intent to wound, and in
the second count with shooting with intent to kill. The
jury returned a verdict of guilty on the first, and not guilty
on the second, count. After the overruling of the motion
for a new trial, defendant was sentenced to three years in
the women’s reformatory in York, Nebraska. From this
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verdict and judgment thereon, she prosecutes a petition in
error and requests a review of her trial.

The defendant, a young woman, had for over two years,
or longer, been living with one Herbert Toole. They had
had some difficulty, and on June 21, 1940, they decided to
separate. They had supper together that evening, and he
was to meet her at 8 o’clock between Patrick and Blondo
streets on Twenty-fourth, in Omaha. Toole did not keep

- this engagement, but instead went to a place known as
Rabes Tavern between Twenty-third and Twenty-fourth
streets on Lake, arriving there, first, at about 7:30, then
leaving and returning to the tavern at 9 o’clock. He walked
to the back of the tavern, started for the rest room, saw
two women acquaintances, and sat down with them to drink
beer.

At about 9 o’clock that evening a taxicab driver picked
up the defendant at Sixteenth and Cass streets; she directed
him to take her to the north side. After she was seated in
the ¢ab she immediately began talking about a gun. This
conversation led to the sale of an Iver Johnson .38 for the
sum of $4 to defendant by the taxicab driver, and they pro-
ceeded to his home to procure it. The gun was loaded with
five shells. After purchasing the gun, defendant directed
the driver to take her to Twenty-fourth and Lake streets.
The record discloses that she went to the Rabes Tavern,
located on the south side of the street, with a north entrance
and a door to the rear. She sent a man into the tavern to
tell Toole that “a lady out at the back” wanted to see him.
Toole asked who it was, and the reply was “Marie.” Toole
arose and started out of the tavern. The defendant fired
three shots, one of which struck Toole “underneath the right
nipple.” The gun was thrown on a garage roof where de-
fendant said it could be found. It was later found there.
She left, and Toole was removed to Nicholas Senn Hospital.
Subsequently, defendant visited him at the hospital and
conversed with police officers about the shooting, saying
that she had shot him. This statement was corroborated in
her presence by Toole, who said she was the girl who shot
him.
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The defendant made oral statements about the shooting
on the night thereof to the police officers after they had
taken her into custody. She subsequently made a written
statement concerning the shooting to the county attorney
in the police station in Omaha. All of the testimony offered
by the state discloses that defendant had been properly
warned that statements she made might be used against
her, and that she had a constitutional right to refuse to
answer any question.

Objection is made to the admission in evidence of the
voluntary statements made by defendant and of the written
statement. A careful analysis of the record in this respect
discloses the pertinency of the general rule as pronounced
in Bush v. State, 112 Neb. 384, 199 N. W. 792, in which the
court said: “The general rule is that, before a confession
may be received in evidence, it must be shown that it was
freely and voluntarily made. However, we think the state-
ments do not amount to a confessiorl, but are merely state-
ments against interest, or what may be strictly termed
inculpatory statements.”

In the case of Fields v. State, 125 Neb. 290, 250 N. W. 63,
this court held:

“Voluntary statements made by an accused to officers,
while he is under arrest and in custody, tending to show his
connection with the commission of the alleged crime, are
admissible in evidence against him. '

“Tt is not error for a trial court to permit a stenographer,
who recorded the voluntary statements of the accused in
shorthand, to read from the witness-stand the shorthand
notes, if such statements, when extended to script or print,
would be admissible.”

The defendant had no hesitancy in making the statement
that she shot Toole and in stating the reason for shooting
him,—*“I wanted to hurt him like he has hurt me in the
past. Q. How did he hurt you? A. By going out with other
girls and making me hustle.”” We see no merit to the con-
tention, raised by defendant, as to the admissibility of such
evidence against her.
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Toole, after having made voluntary statements, taken by
a competent shorthand reporter at the hospital, as to his
living with the defendant, their difficulties, and that she
was the girl who had shot him, remained in the hospital
for a period of five days. Subsequently, he went back to
live with the defendant. When he was called as a witness
for the state, he testified that he could not see who shot
him and that he did not remember ; it was dark outside. No
doubt exists that he was doing his best to protect the de-
fendant. Without detailing the sordid testimony, the record
shows that the defendant supported him by prostitution and
was jealous of him because, as she stated, he had other
girls “hustling for him.” We believe the foregoing facts
are sufficient for a determination of this case without further
recital of the evidence.

The defendant contends that on voir dire examination
counsel for the state asked a juror, in substance, whether
or not the fact that defendant is a white girl and the man
whom she shot is of colored extraction would influence him
in rendering a fair and impartial verdict. The contention
is that this statement by counsel for the state would preju-
dice the juror, either against the state or against the de-

‘fendant, in arriving at a verdict. Objection was made by
defendant to the statement, in that it was prejudicial.

The evidence discloses that Toole’s father was of Irish
descent and his mother was a Creole. The juror was passed
for cause, and, after the jury were selected, defendant’s
counsel moved the court to discharge the jury and declare
a mistrial for the reason that the statement made by the
county attorney was prejudicial to the interest and rights
of the defendant. There is nothing prejudicially erroneous
in the statement, and the contention is without merit.

Pictures taken by police photographers of the tavern and
of the alleged bullet holes and marks in the wall were
objected to for lack of proper foundation, in that there was
no evidence to show that the marks in the wall were actual
bullet holes, or that they had not been there immediately
before the alleged shooting. While the foundation for the
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pictures was apparently not in continuity, it was finally
shown to be sufficient, within the discretion of the court,
to warrant their admission in evidence. We conclude, upon
an examination of the record, that there was nothing in the
court’s ruling in admitting the pictures that was prejudicial
to the interest of the defendant.

Exception is taken to statements made by the trial court
when Toole, on his direct examination, failed to remember
anything about the shooting. He repeatedly answered: “I
don’t remember.” The trial court made this statement:
“It might be proper for the Court to advise the witness that
witnesses who are sworn to testify in court under oath, it
is the purpose and intention of that law for them to tell
the truth, and one telling what is not true while testifying
as a witness is liable to very serious penalties in this State
if that charge can be proved. You may proceed.”

There was no objection made to the remarks of the court.
Defendant’s counsel objected to any further questioning as
to what happened at the hospital, for lack of foundation,
for the reason that the state failed to show, by competent
medical testimony, the state of mind or physical condition
of Toole at the time the purported questions were asked
and the answers given.

We deem it unnecessary, under the circumstances, to first
lay a foundation by a medical expert as to the state of mind
or condition of Toole. If the record discloses that Toole
voluntarily made the statements and was not coerced or in-
duced under threat to make them, and was rational and
competent at the time, there would be no reason why this
testimony would not be competent, especially so when later,
after leaving the hospital, Toole again lived with the de-
fendant and, on his direct examination on the trial of the
cause, failed to remember anything about the shooting, in so
far as she was concerned. Obviously, he was a hostile and
unwilling witness.

In Bernhardt v. Chicago, B. & Q. R. Co., 132 Neb. 346,
272 N. W. 209, this court held: “Where a party calling a
witness is surprised by such witness refusing to testify to a
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state of facts which he has led such party to believe he
would, the one surprised by such testimony may impeach
such witness, upon proper foundation, by showing that the
witness, to other persons, at another time, made inconsistent
statements; such impeaching testimony cannot be consid-
ered substantive evidence, but only as it affects his credi-
bility.”

The defendant complains that the court did not submit
to the jury the offense of assault and battery, or simple
assault, contending that such offense is incorporated in
assault with intent to kill or assault with intent to wound.
The evidence in the instant case is definitely of such a
nature that the offense of simple assault or assault and
battery should not be submitted to the jury.

Other assignments of error are without merit. The ver-
dict of the jury and sentence of the court are

AFFIRMED.

EARL TOWLE, APPELLANT, V. OLGA TOWLE, APPELLEE: JOSE-
PHINE MARSHALL, INTERVENER, APPELLEE.
2 N. W. (2d) 536

FILED FEBRUARY 13, 1942. No. 31294.

Parent and Child. Though the statute and the demands of nature
commit the custody of young children to their parents rather
than to strangers, it is the duty of the courts to deprive parents
of such custody if it is shown that they are unfit to perform the
duties imposed by the relation.

APPEAL from the district court for Gage county: CLOYDE
B. ELLIs, JUDGE. A ffirmed.

Hubka & Hubka, for appellant.
J. A. Hayward, contra.

Heard before SIMMONS, C. J., ROSE, PAINE, CARTER,
MESSMORE and YEAGER, JJ. :
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YEAGER, J.

This is an action by Earl Towle, plaintiff and appellant,
against Olga Towle, defendant and appellee, and against
Josephine Marshall, intervener and appellee, for the modi-
fication of that part of a decree of divorce which granted
the care, custody and control of Charles F. Towle, the minor
child of plaintiff and defendant, to the intervener, and
which awarded $25 a month to the intervener for the sup-
port and maintenance of the said child. The original decree
was entered on January 4, 1940, and was not appealed from.

A trial was had on the application for modification and
on March 19, 1941, the district court ordered a reduction
in the monthly allowance for support and maintenance for
the said minor child, but otherwise denied the application
of plaintiff for modification of the decree. From this order
the plaintiff has appealed.

On the trial of the divorce action the trial court granted
a divorce to the plaintiff, but found that neither plaintiff
nor defendant was properly suited to have the care, custody
and control of this child, and custody was awarded to the
intervener, Josephine Marshall.

The evidence adduced at the trial of the divorce action
was made a part of the bill of exceptions here. The entire
bill of exceptions has been carefully examined.

Without quoting or summarizing the evidence, we con-
clude that the trial court was correct in refusing to give
custody of this child to either of its parents. From an
examination of the record on which the original decree was
based and the additional evidence adduced, we are con-
vinced that some one other than either of the parents
should have the full custody and control of this boy.

In the light of the evidence, and with full recognition of
the force of the legal proposition set forth in the brief of
appellant that, “The statute and the demands of nature
commit the custody of young children to their parents,
rather than to strangers; and the court may not deprive
the parents of such custody, unless it be shown that such
parent is unfit to perform the duties imposed by the relation,
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or has forfeited the right,” we find that the action of the
district court was correct and should be sustained. See
Norval v. Zinsmaster, 57 Neb. 158, 77 N. W. 373 ; Crandall
v. Luhnow, 137 Neb. 13, 288 N, W. 29.

The judgment of the district court is aﬁirmed and the
attorney for the appellee is allowed an additional fee for

service in this court in the amount of $100.
AFFIRMED.

MESSMORE, J., not participating.

LEE WATSON V. STATE OF NEBRASKA.
2 N. W. (2d) 589

FiLep FEBRUARY 20, 1942. No. 31322,

1. Citations. “Nebraska cases shall be cited by volume and page
of Nebraska official reports, if published therein, and if avail-
able, by volume and page of such other reports as may contain:
such cases.” Raule 14, a, 3.

9. Criminal Law. “To justify conviction on circumstantial evidence,
it is necessary that the facts and circumstances essential to the
conclusion sought must be proved by competent evidence beyond
a reasonable doubt, and, when taken together or as a whole,
must be of such a character as to be consistent with each other,
and with the hypothesis sought to be established thereby, and
inconsistent with any reasonable hypothesis of innocence.”
Vineciquerre v. State, 127 Neb. 541, 266 N. W. 78.

“Where in a criminal case the evidence is circumstantial,

the circumstances established, must, to warrant a conviction,

be such as to exclude every reasonable hypothesis except that of
the defendant’s guilt. But this rule merely requires the exclusion
of such hypotheses as are based on circumstances established by
the evidence. It does not require the jury to acquit because of
evidence which, if believed, would establish facts consistent with
innocence, but which evidence the jury is justified in disbelieving.”
Carleton v. State, 43 Neb. 373, 61 N. W. 699.

ERROR to the district court for Cass county: WILMER W.
WILSON, JUDGE. Affirmed.

James E. Bednar, for plaintiff in error.
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Walter R. Johnson, Attorney General, and Rush C. Clarke,
contra.

Heard before SIMMONS, C. J.,, ROSE, PAINE, CARTER,
MESSMORE and YEAGER, JJ.

SiMMoONS, C. J.

The defendant was charged with breaking and entering
a corncrib with intent to steal in violation of the provisions
of section 28-538, Comp. St. 1929; was found guilty by a
jury and was sentenced by the court to confinement for a
period of three years.

Defendant appeals and presents the insufficiency of the
evidence to sustain a conviction, alleges errors in the admis-
sion of evidence, and in the instructions, and finally com-
plains that, in any event, the sentence is excessive.

That the crime was committed by some one is not ques-
tioned. The dispute as to the sufficiency of the evidence
centers around that which the state offered to show that
the defendant committed the crime. These facts are defi-
nitely established. A crib containing corn was located in
a cornfield near the intersection of two roads. August 22,
1940, at about 9:30 p.m. two men driving an automobile
making the turn at slow speed from one road to another
turned their car so that the lights shown on the cornerib.
They discovered growing corn broken down between the
crib and the road and a pick-up truck with a stock rack on
the rear standing backed up toward the crib. They stopped
their car. Their vision was aided by a flashlight, and while
the truck and surroundings were so lighted up, a stockily
built man came from the vicinity of the corncrib and
climbed into the cab of the truck. The car with the two
men moved slowly on, when the pick-up truck drove out of
the field and speedily away from the scene. An examination
of the corncrib and surroundings revealed that one board
had been taken from the corncrib, corn removed, and some
put in sacks. A number of empty sacks were on the ground.
An endgate of a truck was against the crib. Tracks led to
the corner of the field where a barbed wire fence gate was
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found broken down and thrown out into the road. Outside
of the gate in soft dirt was found a clear imprint of an
automobile tire. A cast was made of the imprint. There
was also found broken glass and the rim from a Ford
headlight on the side of the roadway outside the broken
gate. Five days later defendant’s pick-up truck was ex-
amined. It fitted the general description of the one seen
at the crib. It had a new rim on the 7ight headlight; it had
deep scratches on one front fender; and the rear tires had
peculiar wear marks and treads similar to those found in
the track at the scene of the crime.

Defendant had been a farmer, but for some time had
been engaged in a small way in buying and selling live stock
and produce. For that purpose he used the truck in hauling
and used buildings on the rear of his own and other resi-
dence lots in Bellevue. Defendant’s physical build ‘corres-
ponded generally with that of the man seen at the corncrib.
The state offered evidence as to the above matters and intro-
duced in evidence, over the objection of the defendant, the
seratched fender, the new light rim, the pick-up body and
the two rear tires taken from the defendant’s truck and
also the broken lens, the rim, and the endgate found at the
corncrib and the cast of the tire impression.

The state also offered the evidence of a meighbor who
positively identified from distinguishing marks the endgate
as belonging to the defendant. This witness also testified

" that during the night of the crime and early morning the
defendant was seen busily working by electric light in his
back yard near his truck on some sort of a wooden structure
which the witness called an endgate. In this he was cor-
roborated by another neighbor who testified that the defend-
ant was working in his yard late that night hammering on
some sort of a structure.

Defendant admitted the use and possession of the truck
on the night of the crime, denied positively the ownership
of the endgate and denied the evidence of the witnesses that
he had been working in his yard the night in question. He
offered the testimony of several witnesses, with whom he
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had done business, that they were well acquainted with the
truck and that the endgate was not one that they had ever
seen on his truck. He offered the evidence of another
neighbor explaining that he had been using defendant’s
truck and, while so using it a few days before the crime,
the left light had been broken and that he, the witness, had
replaced it with a new lens and rim; and also that on an-
other occasion while driving defendant’s truck in a field
along a wire fence the truck slipped under a barbed wire,
and by that evidence sought to explain the scratches. In
addition, the defendant offered alibi evidence as to his
whereabouts from 8:00 p.m. of the evening in question
until the next morning. He also offered testimony that on
the next morning he had driven the truck to central Ne-
braska to purchase live stock, had been gone for some days,
and the tires of his truck had had considerable wear be-
tween the date of the crime and the date when taken by
the officers. The jury heard this testimony, examined the
exhibits, and found the defendant guilty.

Defendant contends that a conviction based on circum-
stantial evidence should not be sustained where, from an
impartial consideration of all the evidence, there is reason-
able doubt of defendant’s guilt. Citations are to cases in
the Northwestern Reporter. The attention of the bar is
called to the following rule, which, too often, is not followed :
“Nebraska cases shall be cited by volume and page of Ne-
braska official reports, if published therein, and if available,
by volume and page of such other reports as may contain
such cases.” Rule 14, a, 3.

Heidelbaugh v. State, 79 Neb. 499, 113 N. W. 145; Lowe
v. State, 110 Neb. 325, 193 N. W. 707; Treppish v. State,
126 Neb. 21, 252 N. W. 388; Robino v. State, 133 Neb. 391,
275 N. W. 463 ; Sutherlin v. State, 136 Neb. 809, 287 N. W.
614, are cases cited by the defendant wherein this court
held that the evidence was insufficient to sustain a convic-
tion. They do not, however, change the rule, long followed
and stated by this court in Vinciquerra v. State, 127 Neb.
541, 256 N. W. 78, as follows: “To justify conviction on
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circumstantial evidence, it is necessary that the facts and
circumstances essential to the conclusion sought must be
proved by competent evidence beyond a reasonable doubt,
and, when taken together or as a whole, must be of such a
character as to be consistent with each other, and with the
hypothesis sought to be established thereby, and inconsist-
ent with any reasonable hypothesis of innocence.”

“Where in a criminal case the evidence is circumstantial,
the circumstances established, must, to warrant a convic-
tion, be such as to exclude every reasonable hypothesis
except that of the defendant’s guilt. But this rule merely
requires the exclusion of such hypotheses as are based on
circumstances established by the evidence. It does not
require the jury to acquit because of evidence which, if
believed, would establish facts consistent with innocence,
but which evidence the jury is justified in disbelieving.”
Carleton v. State, 43 Neb. 373, 61 N. W. 699.

The jury had for its consideration the evidence found at
the scene of the crime which, in its main aspects, was (1)
the endgate, positively identified by one witness as belong-
ing to the defendant; (2) the imprint of the tire track with
which to compare the tires of defendant’s truck; (3) the
rim and broken lens from a headlight and the fact that de-
fendant’s car had new parts of that kind on its right head-
light; (4) the broken wire gate and the scratches on the
fender; (5) the defendant’s admission that on the night in
question he was driving the truck. This evidence, together
with other facts not now summarized, was clearly sufficient,
if believed, as it apparently was, to sustain the conviction.
Defendant’s evidence was either in denial or explanation
of the state’s evidence and an alibi. His principal alibi wit-
ness admitted that he had pleaded guilty to a felony. The
defendant’s evidence, if true, would be inconsistent with his
guilt. But the jury had the right to reject and disregard,
as it evidently did, the testimony as improbable and untrue.
Smith v. State, 61 Neb. 296, 85 N. W. 49.

Defendant complains that it was error to admit the
plaster cast of the tire track and the rear tires of defend-
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ant’s truck in evidence without first showing that the truck
was in the vicinity of the crib on the night in question and
without showing how much the tires had been worn between
August 22 and August 27. To sustain this contention de-
fendant relies upon the first twenty-two lines of the third
paragraph of the opinion in Heidelbaugh v. State, 79 Neb.
499, 113 N. W. 145. The first paragraph of the syllabus
states the rule which the court applied in that case. “In a
prosecution for the crime of arson, evidence describing the
shoes worn by the accused and footprints found near the
place where the crime was committed is proper and com-
petent. But it is error to allow the witness making such
comparisons to express his opinion that the footprints were
made by the accused.”

In the instant case the witnesses identified the exhibits,
but expressed no opinion as to the conclusions to be drawn
from the exhibits. We see no error in the admission of
these exhibits. The comparison of the tires and the cast
was left for the jury, and they reached their own conclusion
thereon, having had the benefit of defendant’s testimony as
to the amount of wear the tires had had in the five-day
period between August 22 and August 27.

The defendant next contends that it was error to permit
the state to dismantle the truck and to receive parts of it
in evidence and that the jury should have been permitted
to view the truck as a complete unit. Defendant does not
point out wherein this is prejudicial, and no prejudice is
apparent to us.

Instruection No. 7 given by the trial court is as follows:

“You are instructed that in order to warrant a con-
viction on circumstantial evidence, the circumstances, taken
together, should be of a conclusive nature and tendency,
leading on the whole to a satisfactory conclusion, and pro-
ducing, in effect, a reasonable and moral certainty that the
accused, and no one else, committed the offense charged;
and it is the invariable rule of law that to warrant a con-
viction upon circumstantial evidence alone, such facts and
circumstances must be shown as are consistent with the
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guilt of the party charged and as cannot upon any reason-
able theory, be true, and the party charged be innocent.”

Defendant holds that the law is correctly stated in the
last portion of the instruction, but complains of the use of
the phrase “should be of a conclusive nature” in the first
portion of the instruction, and alleges that it minimizes the
force of the instruction that “facts and circumstances must
be shown.” The use of the word “must” and not “should”
would have been preferable, but the instruction taken as a
whole placed the required burden of proof upon the state
and protected the rights of the accused. We cannot conceive
that the jury were misled by it. The giving of the instruc-
tion in the form used was not error requiring a reversal.

Finally, defendant contends that the sentence is excessive,
“particularly in view of the fact that no property was
taken.” The maximum-sentence under the statute is ten
years. The defendant on the witness-stand admitted that
‘he “plead guilty” to a felony. In his brief it is stated that
he “was serving time at the penitentiary at the time of the
trial.” The facts of his previous conviction, not stated in
this record, were probably known to the trial court. We see
no reason for disturbing its judgment in that regard.

The judgment of the trial court is

AFFIRMED.

Loupr RIVER PUBLIC POWER DISTRICT, APPELLEE, V. PLATTE
COUNTY, APPELLANT.
2 N. W. (2d) 609

FIiLED FEBRUARY 20, 1942, No. 31237.

1. Drains. Appeals from decisions of the county board, when it
makes assessments to construct a drainage ditch, shall be by a
petition in error, under section 20-1903, Comp. St. 1929.

“The right to appeal from the assessment of benefits

by the county board in the creation of a drainage district is not

the right of appeal provided by section 31-115, Comp. St. 1929.”

Loup River Public Power District v. Platte County, 135 Neb. 21,

280 N. W. 430.
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. The county board, in assessing the benefits of a drainage
ditch, shall apportion the benefits not alone to the property
abutting thereon, but, in addition, assess benefits against prop-
erty which will be benefited by the proposed improvement.
Comp. St. 1929, sec. 31-109.

APPEAL from the district court for Platte county: LouUIs
LIGHTNER, JUDGE. Reversed.

Jesse L. Dougherty, for appellant.
‘ August Wagner and C. N. McElfresh, contra.

Heard before SIMMONs, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

PAINE, J.

This is an action in which the Loup River Public Power
District sought to enjoin Platte county from collecting taxes
assessed against it by the county board, in the sum of $5,912,
for its proportion of the cost of the construction of Looking
Glass drainage ditch. The district court held that the dis-
trict was benefited to the amount of $3,400 only, and Platte
county appealed, and the district cross-appealed.

The petition alleged that the plaintiff was a corporation,
organized under Senate File No. 310, Laws 1933, ch. 86,
with its principal place of business at Columbus, Nebraska,
tor the purpose of building and operating a hydroelectric
power plant.

Plaintiff further alleged that the said drainage ditch does |
not touch the right of way of the plaintiff, and that the
plaintiff has received no benefits whatever from the con-
struction or operation of said drainage ditch. However,
the county board assessed the plaintiff district for benefits
in the amount of $5,912, and intends to levy additional
taxes for future benefits unless restrained. Plaintiff alleges
that the amount assessed .is beyond the benefits conferred,
and is taking property without compensation, in violation
of section 21, art. I of the Constitution of Nebraska, and in
violation of articles V and XIV of the amendments to the
Constitution of the United States.
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It is further alleged by the plaintiff that a hearing was
had by the county board to determine the amount of the
benefits, but the evidence was not taken down, and no bill
of exceptions can be prepared, and as a bill of exceptions
is indispensable for review the plaintiff’s remedy by error
proceeding is inadequate, and therefore plaintiff has no
remedy at law for the protection of its property from such
illegal assessment except by injunction.

When the plaintiff power district constructed its canal,
it was obliged to carry flood waters westerly along the north
line of its canal and empty them into the Looking Glass
. creek and by reason thereof property owners were benefited.

It is alleged that the action of the county board was not
based upon the evidence, but the board arbitrarily fixed the
amount of benefits, with full knowledge that the plaintiff
had received no benefits from the construction of said ditck,
and with full knowledge that farm land had received bene-
fits greatly in excess of the assessments made against the
land.

The plaintiff power district charges that, after the drairvl-
age ditch was constructed, certain persons diverted water
into Looking Glass creek, flooding certain lands, and claims
were made against the power district, and to eliminate this
flood eondition the power district did certain work, costing
$5,122.13, and $1,800 worth of work still remains necessary
to be done to prevent these lands from being flooded, and
that this benefit to the property in the drainage district
more than exceeded all the benefits to the power district in
the construction of the drainage ditch.

The plaintiff power district prays that assessment be
stricken from the tax rolls and the county enjoined from
attempting to collect any part thereof, or, if the court should
determine that the power district received any benefits,
that the money expended by it be offset against the benefits
so found to be derived, and the county enjoined from levy-
ing any assessment against its property that may be in-
curred in the completion or extension thereof, and that, if
the court finds that future additions or extensions benefit
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the plaintiff, it will be given credit against such benefits
for the moneys by it expended in the construction of the
drainage system, as hereinbefore described.

A motion to strike many portions of the petition, and
then a demurrer, were both overruled by the court.

The defendant, Platte county, in its answer denied every
allegation of the petition not admitted. It is admitted that
the county, by virtue of article I, ch. 31, Comp. St. 1929, con-
structed Looking Glass Creek drainage ditch, and assessed
as benefits the sum of $5,912 against the plaintiff power
district; that the power district filed an appeal from the
county board to the district court, which dismissed the
appeal on the ground that no appeal lay from the county
board to the district court on the assessment of benefits,
and that the proper remedy was by writ of error, which
was affirmed by the Nebraska supreme court.

The defendant county further alleged that the assessment
was valid, legal, and binding on the plaintiff, and that the
court has no jurisdiction to enjoin the collection in this
proceeding, and prayed that the petition be dismissed.

A decree was entered by the district judge, finding that
the plaintiff is entitled to equitable relief, and that the
assessment of $5,912 is grossly excessive and should be
reduced to the amount of $3,400, for which amount judg-
ment was entered, with interest at 9 per cent. from June 15,
1936, and costs, which the defendant should add to the costs
of construction of said improvement. The defendant, Platte
county, objected to said reduction in the assessment, and the
plaintiff power district excepts to the assessment in any
amount.

Platte county relies for reversal upon the following
errors: The overruling of the demurrer of the county; the
overruling of the objection of the county to the introduction
of any evidence; the overruling of the motion of the county
to dismiss the petition made at the close of the plaintiff’s
evidence; the entering of a decree for $3,400; and over-
ruling the motion for a new trial.

Many of the matters involved in this appeal were pre-
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sented to this court in the case of Loup River Public Power
District v. Platte County, 135 Neb. 21, 280 N. W. 430, and in
the opinion in that case it was held that appeals from de-
cisions of the county board, when it makes assessments to
construct a drainage ditch, shall be by a petition in error,
under section 20-1903, Comp. St. 1929, filed in the district
court, to reverse, vacate or modify the assessments made
for the cost of construction of such a ditch as was built in
this case, and that an attempt to prosecute an appeal under
section 31-115, Comp. St. 1929, confers no jurisdiction on
the district court to review such an order, citing Whedon v.
Lancaster County, 76 Neb, 761, 107 N. W. 1092; McCague
Investment Co. v. Metropolitan Water District, 101 Neb.
820, 165 N. W. 158; Dodge County v. Acom, 72 Neb. 71,
100 N. W. 136.

Because of this former opinion involving this same drain-
age ditch, additional statements of facts need not be set out
in full in this opinion. It appears that the former opinion
was released by this court on June 15, 1988, and on April
1, 1939, the petition was filed in the case at bar, seeking to
restrain Platte county from collecting the assessment which
had been levied against the plaintiff, as a result of which the
trial court reduced the amount of the assessment and re-
strained the county from collecting the balance.

The plaintiff insists that the decision in Hayman v. City
of Grand Island, 135 Neb. 873, 284 N. W. 733, is ample
authority for the proceeding brought in this case, and it is
therefore necessary to examine that case with care.

The city of Grand Island widened a street, cutting off 30
feet, a row of large shade trees shading the houses, and also
the sidewalk, from across the front of Mrs. Hayman’s prop-
erty, and for the cost of widening this street special taxes
were levied against her property in the sum of $1,053.30.
The appraisers awarded the plaintiff in the condemnation
proceedings the sum of $1,800, which she accepted. She
paid the taxes before the same became delinquent, and pro-
tested that they were illegal, and demanded repayment. On
the same day she served notice on the city treasurer of her
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intention to bring suit against the city for the recovery of
said special taxes.

At the trial in the district court, the jury were instructed
that the sole issue to determine was whether special benefits
accrued to plaintiff by the widening of the street, and, if so,
the amount thereof. The jury returned a verdict for the
plaintiff in the amount of $777.44, and a judgment was
entered thereon.

There were two sections of the statute involved, the first
being section 16-628, Comp. St. 1929, and which applies to
cities of the first class. The other provision is found in
section 77-1923, Comp. St. 1929, which provides generally
that, when it is claimed a tax is illegal, the taxpayer may
pay the same to the treasurer and demand the refund of the
same. Chicago, B. & Q. R. Co. v. Nemaha County, 50 Neb.
393, 69 N. W. 958. The Hayman case just discussed is en-
tirely different from the one we have before us.

It is argued by the power district that the Platte county
board in the case at bar did not have the evidence taken
down, and that it would have been impossible to have se-
cured a bill of exceptions, but it is not necessary that all
of the evidence be taken on such a hearing. The attorney
for the power district could have made up his own bill of
exceptions of all the things upon which he desired to appeal,
and if he had disclosed error in such bill of exceptions, no
matter how incomplete it might have been, the district court
could have proceeded with the case just the same as if a
complete bill of exceptions had been filed. That was the
phase presented to us and disposed of in 135 Neb. 21.

It is further argued by the district that the canal of the
district is not contiguous to any other land against which
assessments are levied, and we are cited to the case of
Drainage District No. 1 ». Village of Hershey, 296 N. W.
879 (139 Neb. 205), to the effect that “All assessments made
by a drainage district must be made on property specially
benefited by the improvement, and no assessments for the
improvement may be made on property outside of the dis-
trict.” However, the facts in that case show that it was an
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attempt to collect for benefits to property not owned by the
village of Hershey, and was obviously null and void.

But the section of the statute governing this matter reads
as follows: “The county board shall also by their order
direct the surveyor or engineer to make and return a sched-
ule of all lots, lands, public or corporate roads, or railroads
that will be benefited by the proposed improvement, whether
the same are abutting upon the line of the proposed im-
provement or not, and an apportionment of a number of
lineal feet and cubic yards to each lot, tract of land, road, or
railroad, according to the benefits which will result to each
from the improvement, and an estimate of the cost of loca-
tion and construction to each, and a specification of the
manner in which the improvement shall be made and com-
pleted.” Comp. St. 1929, sec. 31-109.

Since 1881 this provision has been in force, and clearly
provides that, if the land is benefited by the proposed im-
provements, it need not abut upon the line thereof.

Now, the evidence in this case shows that, to protect the
canal of the district, a drainage ditch was constructed along
the north side of the canal for more than a mile, and this
water was led westerly and emptied into Looking Glass
creek, just before the power district went under the creek
in its siphon.

This drainage ditch along the north side of the canal was
certainly a protection to the power district against flood
water coming off from these farms, and by disposing of it
into Looking Glass creek the district was benefited in having
this flood water disposed of down the creek and by the new
drainage ditch sent from Looking Glass creek directly to
the Loup river; thereby it disposed of this extra load of
water to the advantage of the power district.

The assessment of benefits of $5,912 against the power
district was decided by the trial judge to be much larger
than required to meet the actual benefits which the power
district derived from the ditch. Even admitting that this
assessment is much larger than it should have been, as the
evidence in the bill of exceptions seems to support, yet this
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court is powerless in this proceeding to correct the excessive
assessment by an injunction proceeding when the statute
clearly requires that such errors of the county board be
corrected by a petition in error. This is so because under
the law the assessment is not void, neither is it illegal, but it
is claimed to be excessive; therefore, as the assessment was
properly made by the county board, its error in fixing the
amount too large cannot be corrected by this court in this
proceeding at this time.

In our opinion, the trial court lacked the power to reduce
this assessment in this injunction proceeding, and its decree
is therefore set aside.

REVERSED.

BERT PALMER, APPELLEE, V. WILLIAM C. SAMPLE, APPELLANT.
2 N. W. (2d) 583

FiLep FEBRUARY 20, 1942. No. 31277.

Workmen’s Compensation. In a compensation case, “It is sufficient to
show that the injury and preexisting disease combined to pro-
duce disability, and not necessary to prove that the injury ac-
celerated or aggravated the disease, in order to satisfy the
requirement of the statute that the accident arose out of the
employment.” Skelly 0il Co. v. Gaugenbaugh, 119 Neb. 698,
230 N. W. 688.

APPEAL from the distriet court for Douglas county:
FRANCIS M. DINEEN, JUDGE. Affirmed as modified.

Kennedy, Holland, DeLacy & Svoboda and Edwin Cassem,
for appellant.

Gilbert P. Hansen, Donald S. Krause and R. B. Hassel-
quist, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

PAINE, J.
This is an appeal by the defendant in a workmen’s com-
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pensation case, in which plaintiff was awarded compensa-
tion for temporary total disability and thereafter for 40
per cent. partial permanent disability.

Lawrence F. Welch, one of the judges of the compensation
court, awarded plaintiff the sum of $15 a week from Jan-
uary 11, 1940, to June 26, 1940, for his temporary total dis-
ability and also certain medical bills, from which award the
plaintiff appealed directly to the district court for Douglas
county.

After trial in the district court, plaintiff was awarded
$11.91 a week from January 11, 1940, to December 2, 1940,
a period of 46 5/7 weeks, for his temporary total disability,
less the amount already paid, and thereafter the sum of
$4.76 a week for a period of 253 3/7 weeks for his 40 per
cent. partial permanent disability, It was also ordered that
defendant should pay Dr. J. P. Drozda’s bill of $96.50 and
Dr. James Kelly’s bill of $15. From this judgment, the
defendant appealed.

The facts of the accident may be summarized from the
bill of exceptions about as follows: The plaintiff, Bert
Palmer, a married man, 51 years of age, had worked 21
consecutive years for defendant company, with but three
weeks off. During all of that time the record shows that
he only lost one day, or part of a day, for industrial dis-
ability, when a piece of steel went in his eye, but he was
back at work the next day. He was an automobile repair
man, who would install lights and reflectors, detach radi-
ators and wheels, and straighten bumpers and fenders, and
do the heaviest kind of lifting.

The plaintiff worked on both floors in the garage, but the
lockers were upstairs. On the day of the accident, January
10, 1940, about 5:00 p. m. he was through work for the day,
and had just gone upstairs and changed his clothes, putting
on a leather jacket and a heavy overcoat.

While coming down the cement stairway, which had been
scrubbed with caustic, plaintiff’s feet slipped when he was
about half way down, which jerked his hand from the
handrail, and he struck right in the middle of his back, and
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rolled the rest of the way down the steps. When he came
to he was sitting on a box with Mr. Sample, the proprietor,
and Mr. Milke, the foreman, and Mr. Rouie, the floor man,
looking after him. He was dazed at first, but left the garage
about 6 o’clock when they closed up, and when he got home
his wife put hot towels on his back and put him to bed. The
next morning they directed his wife by telephone to send
him to Dr. Frank Conlin, and about noon they got down to
the Medical Arts building, and Dr. Conlin made an exam-
ination and sent him to Dr. Fouts for X-rays. He then came
back to Dr. Conlin’s office and lay under a heat lamp for
about an hour, then went home and went to bed. He came
down to Dr. Conlin’s office for a heat lamp treatment every
day for some five weeks, missing only one or two days be-
cause the weather was bad, or it pained him too much to go
down, and his wife continued the treatment at home with
hot towels and oil of wintergreen.

In February Dr. Conlin told him that the insurance com-
pany wanted him to get back to work, and Dr. Conlin thought
he could go back to work in two weeks, but his injury had
not gotten any better, and he had lost 18 pounds and had
pain, and went to Dr. Drozda, his family doctor, the next
day after he quit going to Dr. Conlin. Dr. Drozda gave him
an examination, massaged his back, put a heat lamp on it,
and then sent him to Dr. Kelly for an X-ray, and at the time
that the plaintiff testified in court he was still under Dr.
Drozda’s care. He has a heat lamp at his home, and his wife
puts the lamp on and rubs his back almost every night. Dr.
Drozda gave him concentrated cod liver oil and prescribed
rich food to build back the 18 pounds he had lost, but at the
time he testified he was still 15 pounds under his weight on
the day of the accident.

At the time of the accident, business was very quiet and
he was working solely on a commission basis, receiving one-
third of the cost of each job on which he worked. He made
$15 to $18 some weeks when business was dull, and other
weeks from $25 to $40 a week, and has never returned to
work since the accident.
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Charles R. Weir, an employee of the Omaha police depart-
ment, residing at 3025 Davenport street, saw plaintiff across
their back yards almost daily after the accident, and in the
summer time saw him sitting in the back yard with his back
exposed to the sun, and he testified that plaintiff has been
very inactive since the accident. Several other neighbors
testified to the same effect, and recount that before the acci-
dent plaintiff had played baseball, and would swim and dive .
when out on picnics, and since the accident Mr. Buck testi-
fied that he has seen plaintiff’s face break out into a sweat
when he was just trying to get up out of a chair.

In the opinion of this court, there is no evidence whatever
which casts the slightest doubt on plaintiff’s evidence as to
the exact time, manner, and result of his serious fall. There
is no attempt on the part of the defendant to disprove the
fall by calling as his witnesses Mr. William C. Sample, the
defendant and owner of the garage, Mr. Milke, the foreman,
or Mr. Rouie, the floor man, who were all standing around
plaintiff when he came to after the accident.

The X-ray photographs disclose, according to the medical
evidence, that plaintiff has for a long time had a dormant
case of osteoarthritis of the vertebral column, and while
plaintiff may not have known anything about it at the time,
yet as a result of the fall there was set up an acute traumatic
arthritis, which is the cause of his pain and his present dis-
ability.

This court has said: “Where an employee in performing
the duties of his employment is accidentally injured by fall-
ing into water cooler than the atmosphere and continues to
work in wet clothing and thus suffers a shock which reani-
mates a dormant disorder resulting in his death, his depend-
ents are entitled to compensation under the workmen’s com-
pensation law.” Chatt v. Massman Construction Co., 138
Neb. 288, 293 N. W. 105.

And again: “It is sufficient to show that the injury and
preexisting disease combined to produce disability, and not
necessary to prove that the injury accelerated or aggravated
the disease, in order to satisfy the requirement of the statute
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that the accident arose out of the employment.” Skelly Oil
Co. v. Gaugenbaugh, 119 Neb. 698, 230 N. W. 688. See, also,
Gilerest Lumber Co. v. Rengler, 109 Neb. 246, 190 N. W.
- 578 ; Dymak v. Haskins Bros. & Co., 132 Neb. 308, 271 N. W.
860; Maul v. Iowa-Nebraska Light & Power Co., 137 Neb.
128, 288 N. W. 532.

The defendant has furnished the court as an exhibit three
rolls of films, taken by Felber Maasdam, who is an indus-
trial cinematographer, and took these movies through a
telescopic lens from about a block away, for a few moments
at a time, without plaintiff knowing that he was being

photographed from a distance.

" They show the plaintiff distributing some dirt from a small
pail over his lawn on several different days, and rolling up
the door of his garage, which, a neighbor testified, rolled
very easily. He is shown raking up a couple of baskets of
leaves, and picking up a quart bottle of milk, and carrying
a small package of potatoes out of a potato market.

After giving this case a careful study, we have reached
the conclusion that the accident happened as alleged; that
the resulting trauma aggravated a latent disease in the
plaintiff’s dorsal vertebra, and as a result he has not been
able to resume his former employment, which required
heavy lifting.
~ Under all the facts in the record, including the medical
testimony, we have reached the conclusion that a 25 per cent.
partial permanent disability of $2.98 a week for a period
of 253 3/7 weeks will be sufficient, and in all other respects
the decree and award of the district court are affirmed at
costs of appellant.

AFFIRMED AS MODIFIED.
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HARRY S. MURPHY, APPELLANT, V., TRAVELERS INSURANCE

1.

COMPANY, APPELLEE.
2 N. W. (2d) 576

FILED FEBRUARY 20, 1942, No. 31078.

Insurance. When an unusual, unexpected and unforeseen injury
results from an intentional act of the person injured, the ensuing
injury is caused by accidental means, even though no mischance,
slip or mishap occurred in the doing of the act.

Evidence that insured dentist acquired X-ray “burns”
on index finger by continuous use of X-ray, and that dentist
was thereby totally disabled from performing his professional
duties, held sufficient to sustain recovery on accident policy in-
suring against loss from bodily injuries through external, violent
and accidental means.

The provisions of insurance policies should be con-
sidered as used in their ordinary and popular sense, and paid
insurers will not be permitted to avoid liability by the application
of strict definitions or a resort to legal adroitness and ingenuity.
Total disability exists “from the date of accident” with-
in the meaning of the policy when it results within the time
required by the process of nature for the injury to produce the
effect.

‘When the strict enforcement of a provision of an insur-
ance policy will result in unreasonable and unjust forfeitures,
or an absurd result, the courts will refuse to enforce the strict
meaning of the language of the policy.

Evidence examined and held sufficient to establish that
plaintiff was wholly and continuously disabled as the result of
accident within the meaning of the policy.

APPEAL from the district court for Douglas county:
ARTHUR C. THOMSEN, JUDGE. Reversed.

Wear, Boland & Nwye, for appellant.

Kennedy, Holland, DeLacy & Svoboda, contra.

Heard before PAINE, CARTER and MESSMORE, JJ., and
ELDRED and TEWELL, District Judges.

CARTER, J.
This is a suit to recover benefits under the provisions of

two policies of accident insurance. At the close of all the
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evidence both. parties moved for a directed verdict. The
trial court sustained the 'motion of the defendant and
entered a judgment against the plaintiff. From this judg-
ment the plaintiff appeals. .

The plaintiff was a dentist. For twenty years prior to
the date of the alleged accident he had used an X-ray ma-
chine in the practice of his profession. In taking X-ray
photographs it had long been his practice to insert the index
finger of his left hand in the patient’s mouth in order to
hold the film firmly against the teeth while the pictures were
being taken. It is not disputed that this practice, long fol-
lowed by the plaintiff, eventually resulted in the X-ray burns
and the injuries complained of in this case. There is no
evidence in the record of excessive exposure to the X-ray on
any specific occasion; nor is there any evidence of mis-
chance, slip or mishap ocecurring in the performance of his
professional duties. S

The record shows that on February 8, 1936, plaintiff
observed that the skin on the index finger of his left hand
broke open and a secretion began to emit therefrom. On
November 15, 1938, the skin in the palm of his left hand
cracked open. On February 7, 1939, the hand became so
bad that plaintiff sought the advice of medical specialists
in Chicago. On March 10, 1939, an operation was per-
formed upon the hand and the afflicted portions thereof
amputated. It is not questioned that plaintiff was unable
to practice his profession after the operation was performed.
The evidence shows, however, that plaintiff was able to
continue his practice with the aid of assistants up to Oc-
tober, 1938, and that he discontinued the practice of den-
tistry at that time. It is admitted that one policy lapsed in
September, 1936, and the other in November, 1936. The
first question to be determined is whether the foregoing
facts are sufficient to establish an accident within the mean-
ing of the insurance contracts.

The applicable provisions of one policy are:

" “The Travelers Insurance Company * * * does hereby
insure * * * Dr. Harry S. Murphy * * * against loss, as
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herein defined, resulting directly, independently and ex-
clusively of any and all other causes from bodily injury
effected solely through accidental means, as specified in
the following schedules: * * *

“Or, if such bodily injury * * * shall directly, independ-
ently, and exclusively of all other causes and within thirty
days from date of accident, wholly and continuously disable
and prevent the insured from attending to any and every
kind of duty pertaining to his occupation, the company will
pay the insured so long as he lives and is so disabled, the
single weekly indemnity aforementioned.”

The applicable provisions in the other policy are:

“The Travelers Insurance Company * * * does hereby
insure Harry S. Murphy * * * against loss resulting from
bodily injuries, effected directly and independently of all
other causes, through external, violent and accidental means
(suicide, sane or insane is not covered). * * *

“Or, if such injuries, independently and exclusively of
all other causes, shall wholly and continuously disable the
insured from the date of accident from performing any and
every kind of duty pertaining to his occupation, the company
will pay, so long as the insured lives and suffers such total
disability, a weekly indemnity of * * *”’

Actions were filed on November 25, 1939, on both policies.
Plaintiff seeks to recover weekly indemnity in each case for
total disability from November 15, 1938, to November 15,
1939, together with a weekly indemnity for the three weeks
that plaintiff was confined in the hospital.

We are of the opinion that, when an unusual, unexpected,
and unforeseen injury or death results from an intentional
act of the insured, the ensuing injury or death is caused by
accidental means, even though no mischance, slip, or mishap
occurred in the doing of the act. It is the contention of
defendant that, while the result was accidental in the sense
that it was unintentional, it was not caused by accidental
means within the purview of the language of the policy.
We do not think the attempted distinction between acci-
dental means and accidental result can properly be made.
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The insured did not do anything which was ordinarily con-
sidered dangerous, although the possibility of danger was
known if the practice were persisted in over a long period
of time. The amount of tolerance to exposure to the X-ray
without injurious effect varies with the individual. The
accident was not the casual exposure of the fingers to the
X-ray, but the cumulative overdose of it which was unex-
pected and unanticipated, and which resulted from almost
daily exposure too long continued. The break down of the
tissues evidenced by the breaking of the skin and the sub-
sequent cancerous condition clearly marks the date of the
accident. The fact is that an external force, ordinarily not
harmful, was suddenly and unexpectedly transformed into
a force of violence which severely injured plaintiff’'s hand.
If there was an accidental result there necessarily was an
accidental means, the two cannot logically be separated.
There was no cause intervening, from the time plaintiff’s
finger first showed signs of injury until the amputation was.
performed, which could reasonably be called an accident.
The process of causation was unbroken and progressive
from the time the cumulative effect of the exposures mani-
fested itself until the amputation was performed. Either
there was no accident at all, or there was an accident
throughout. We think there was an accident throughout
within the reasonable intendments of the policies. This view
is not only the more reasonable, but is supported by very
persuasive authority. '

In Western Commercial Travelers Ass’n v. Smith, 85 Fed.
401, the court very aptly said: “The significance of this
word ‘accidental’ is best perceived by a consideration of
the relation of causes to their effects. The word is descrip-
tive of means which produce effects which are not their
natural and probable consequences. The natural consequence
of means used is the consequence which ordinarily follows.
from their use,—the result which may be reasonably an-
ticipated from their use, and which ought to be expected.
The probable consequence of the use of given means is the
consequence which is more likely to follow from their use
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than it is to fail to follow. An effect which is the natural
and probable consequence of an act or course of action is
not an accident, nor is it produced by accidental means. It
is either the result of actual design, or it falls under the
maxim that every man must be held to intend the natural
and probable consequence of his deeds. On the other hand,
an effect which is not the natural or probable consequence
of the means which produced it, an effect which does not
ordinarily follow and cannot be reasonably anticipated from
the use of those means, an effect which the actor did not
intend to produce and which he cannot be charged with the
design of producing under the maxim to which we have
adverted, is produced by accidental means. It is produced
by means which were neither designed nor calculated to
cause it. Such an effect is not the result of design, cannot
be reasonably anticipated, is unexpected, and is produced
by an unusual combination of fortuitous circumstances; in
other words, it is produced by accidental means.”

In United States Mutual Accident Ass’n v. Barry, 131 U.
S. 100, 9 S. Ct. 755, the insured voluntarily jumped from a
platform, 4 or 5 feet high, to the ground, and it was alleged
that the jar from the jump produced a stricture of the duo-
denum from the effects of which death ensued. It will be
noted in this case that the act was intentional and that the
resulting jar at the time of landing was certainly contem-
plated. Only the result was unexpected. The court said
(p. 121) : “It must be presumed not only that the deceased
intended to alight safely, but thought that he would. The
jury were, on all the evidence, at liberty to say that it was
an accident that he did not. The court properly instructed
them that the jumping off the platform was the means by
which the injury, if any was sustained, was caused; that
the question was, whether there was anything accidental,
unforeseen, involuntary, unexpected, in the act of jumping,
from the time deceased left the platform until he alighted
on the ground; that the term ‘accidental’ was used in the
policy in its ordinary, popular sense, as meaning ‘happening
by chance; unexpectedly taking place; not according to the



























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































