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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1941

W. J. MoSS, APPELLANT, V. CENTRAL NEBRASKA PUBLIC
POWER AND IRRIGATION DISTRICT, APPELLEE.
299 N. W, 345

FiLep JuLy 11, 1941, No. 31100.

Reversal. The judgment in this case reversed and the cause remanded
for further proceedings consistent with the rules of law stated
in Prudential Ins. Co. v. Central Nebraska Public Power and
Irrigation District, 189 Neb. 114, 296 N. W. 752,

APPEAL from the distriet court for Phelps county : FRANK
J. MUNDAY, JUDGE. Reversed.

John C. Hartigan and Melvin Moss, for appellant.
R. O. Canaday and P. E. Boslaugh, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.

SiMMoNs, C. J.

This action originated as one in eminent domain, brought
by the power district, to acquire a right of way across lands
owned by the appellant, W. J. Moss. Its present status is
that of an action to recover compensation for land taken
and consequential damages to the remainder of the land not
taken. It is here on appeal by Moss from a judgment of the
district court awarding him $319.

(1
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Moss v. Central Nebraska Public Power and Irrigation District

A jury was waived and the case was tried to the court.
Plaintiff (Moss) offered evidence that the value of his land
before the taking was $50 an acre, that 6.5 acres were
taken, and that the consequential damages to the remainder
of his land (a 240-acre tract) were $10 an acre. Various
elements of consequential damages were testified to by
plaintiff and his witnesses.

Defendant (power district) offered evidence of a some-
what lower value of the land taken, that 6.38 acres were
taken, that of the remainder 45 acres were irrigable from
defendant’s system, that the building of defendant’s project
and the availability of water had increased the value of
plaintiff’s land, and contended that this increase was a
special benefit which could be deducted from the consequen-
tial damages, and that plaintiff was entitled to recover only
for land taken.

The trial court found that plaintiff was entitled to recover
“the sum of $319 as the amount of his damage because of the
taking” of his land.

The case was tried in the district court before this court
heard and determined the case of Prudential Ins. Co. v.
Central Nebraska Public Power and Irrigation District, 139
Neb. 114, 296 N. W. 752. From the evidence offered by the
defendant, its reception in evidence over the plaintiff’s ob-
jection, and the trial court’s finding and judgment, it is
evident that the trial court accepted the defendant’s theory
of the law of the case, which this court rejected in the above
cited case. It is evident also that the trial court did not
allow the plaintiff any recovery for consequential damages,
and that in reaching that conclusion it followed erroneous
rules as to the determination of damages and allowable
deductions. The situation does not call for a further dis-
cussion of the facts.

The judgment is reversed and the cause is remanded for
further proceedings in accord with the rules of law stated
in the case above cited.

REVERSED.
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John A. Creighton Home v. Waltman

JOHN A. CREIGHTON HOME FOR POOR WORKING GIRLS, APPEL-
LEE, V. ANNE WALTMAN ET AL., APPELLANTS.
299 N. W. 261

FiLEp JuLy 11, 1941. No. 31104.

1. Charities. An equity court has inherent jurisdiction, conferred
by the Constitution, over the administration of charitable trusts.

2. Constitutional Law. It is beyond the power of the legislature to
limit or control the exercise of that jurisdiction.

3. Trusts. An equity court should act in the granting of remedial
orders, necessary for the proper accomplishment of the purposes
of a trust, when the need is shown and so as to prevent the pur-
poses of a trust being defeated in whole or in part.

When necessary to accomplish the primary purpose of a

trust, secondary restrictions on investments that may be made

with trust funds may be altered by an equity court.

If at any time powers granted to a trustee by the court
are shown to be improper or the trustee fails in the proper per-
formance of its duties, the powers of the trustee may be changed
by the court. The trustee may also be changed.

6. — An equity court may authorize the investment of trust
funds in common and preferred stocks under conditions that safe-
guard the investment and an adequate income return consistent
with that safety, in order that the primary purpose of the trust
may be more effectively secured, although such investments were
not authorized in the instrument creating the trust.

A corporation, organized under the provisions of chapter
24, art. 6, Comp. St. 1929, is not restricted by the provisions of
section 24-605, Comp. St. 1929, to the lawful investments named
in the section, when other securities in which its funds may be
invested are specified in its articles.
The rules as to the personal liability of trustees for acts
done within the scope of the duties and powers of the trustee are
set out in the opinion, and the rule as to the liability of the plain-
tiff’s board as established by the district court is approved, sub-
ject to its being construed, if occasion requires, in the light of
decisions of this court and applicable established principles.

APPEAL from the district court for Douglas county : FRAN-
cIs M. DINEEN, JUDGE. Affirmed as modified.

Walter R. Johnson, Attorney General, Edwin Vail and
Amos Thomas, for appellants.

Kennedy, Holland, DeLacy & Svobode and Edward F.
Leary, contra.
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Heard hefore SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.

SiMMoONS, C. J.

John A. Creighton, by his will, bequeathed to his executors
in trust the sum of $50,000 (together with certain residuary
sums) ; one-half of said sum was to be used to purchase a
site and build thereon “a home for poor working girls” and
the remaining one-half to be invested “in interest-bearing
securities” and the “interest derived therefrom” was to be
applied “to the support of the said charity.” The validity
of this bequest was determined in In re Estate of Creighton,
91 Neb. 654, 136 N. W. 1001, and the trust there considered
to be a “public charity.”

The trustees received the gross sum of $177,453.80 from
the estate.

Subsequently, in 1913, “The John A. Creighton Home for
Poor Working Girls,” a corporation (plaintiff herein), was
formed under. the provisions of the statutes relating to
charitable organizations. Thereafter the trustees under
the will, on petition to the district court for Douglas county,
Nebraska, submitted their resignations and requested that
plaintiff be appointed as trustee to administer the charity,
so that a body be had capable of maintaining the charity
and insuring a continuity of purpose and plan and maximum
benefits. They further prayed that the court by its orders
should safeguard the administration of the trust and that
the supervising power of the court be reserved and exercised.
That court, by its decree, accepted the resignations and
appointed the plaintiff as trustee in the establishment and
maintenance of the charity. That court further decreed:
“TIn order that there be no doubt as to the continuing super-
visory power of this court of equity over the administration
of the said charity it is hereby expressly provided that the
said corporation in the operation of the said charity and in
all its acts as such trustee is subject to the powers of the
court of equity respecting the administration of public
charities.”

Thereafter the plaintiff, as successor in trust, assumed
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the responsibilities of said trust, and under the supervisory
power of the court has been administering said charity.

Plaintiff’s articles of incorporation provide: “The funds
and money of this corporation may be invested in loans
secured by first mortgages upon real estate of at least
double the amount of the loan; or in loans secured by rail-
road bonds; or in city, county, state or government securi-
ties; or in loans to individuals or corporations when secured
by collateral of a value six times the amount of such loan
to the individual or corporation.” It will thus be noted that
the investments that could be made from the funds of said
trust were restricted both by the will and by the articles of
incorporation of plaintiff. It appears that the home has
been established and successfully operated for a number of
years. The trustee has not only preserved the original
trust funds, but by judicious management has increased the
amount of trust fund assets, so that, at the time of the hear-
ing in the court below, it had on hand some $184,000 in cash,
$59,000 in interest-bearing securities, and $90,000 in real
estate, including the home building and furnishings.

The trustee, by petition filed in the district court for
Douglas county, recites the history of this trust and sets
out that, because of the economic depression that has existed
for some years in Nebraska, the nation and in the world,
and the resultant changes in and effects upon business con-
ditions, methods, and concepts, it has been impossible to
obtain for investment “interest-bearing securities” paying
reasonable returns; and that investments such as it is
authorized to make under its articles are either not available,
or are of doubtful value and subject to wide price fluctua-
tions, and that because of this situation it presently has un-
invested and unproductive a large part of the trust funds.
The trustee further sets out that there are available for in-
vestment sound securities in the form of preferred and
common stocks which accord to the owner a reasonable
return upon the investment and which would make it possible
for the safe continued operation of the home. The trustee
further sets out that the returns presently received on in-
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vestments which it has authority to make are negligible
and insufficient to insure the continuance of the home as
contemplated by the creator of the trust. As to this feature
of the case the trustee prays that the terms of the trust
may be altered so that the field of investments which it may
make be broadened to include selected preferred stocks and
seasoned common stocks.

The attorney general was made a party to the action and
appeared as a representative of the public interest. Certain
occupants of the home were made parties and appeared
representing the beneficiaries of the trust. The issues pre-
sented by these parties will be discussed later herein.

Trial was had. The court made extended findings of fact
and conclusions of law and entered its decree in the following
language:

“It is considered, ordered, adjudged and decreed:

“(A) That the Home for Poor Working Girls Trust, estab-
lished by Paragraph Tenth of the Last Will and Testament
of John A. Creighton, deceased, be broadened to effectuate
the intention of the Testator, and to permit the continuation
of said public charity and to preclude the failure and
collapse of said charity, by modifying the investment powers
of the Trustee Plaintiff and Applicant, the John A. Creighton
Home for Poor Working Girls, a corporation, to permit the
Trustee, in its discretion, to invest its Trust Fund in secu-
rities other than ‘interest-bearing securities.’

“(B) That the investment portfolio of the said Trust
fund shall be divided as between interest-bearing securities
(as herein elsewhere defined), selected preferred stocks (as
herein elsewhere defined), and seasoned common stocks
(as herein elsewhere defined) according to the discretion of
the Trustees of the Plaintiff and Applicant, but in no case
shall more than one-half of the Trust fund available for in-
vestment be invested in any one of the three aforedesignated
classes of securities, provided:

“(1) A selected preferred stock, permissible for invest-
ment of the Trust fund, shall be construed to mean a pre-
ferred stock upon which dividends have been declared and
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paid continuously, without interruption, for not less than
five (5) years, prior to the investment.

“(2) A seasoned common stock, permissible for invest-
ment of the Trust fund, shall be construed to mean a common
stock upon which dividends have been declared and paid
continuously, without interruption, for not less than ten (10)
years prior to the investment.

“(3) Interest-bearing securities, permissible for invest-
ment of the Trust fund shall be construed to mean promis-
sory debt obligations of Governments, Federal and State;
municipalities; public corporations; and private corpora-
tions, but as to the notes, bonds or debentures of private
corporations, such securities, or if refunding obligations,
the preceding securities, shall have been outstanding not
less than three (38) years without default or waiver of de-
fault.

“(C) That the Trustees or Directors of the Plaintiff and
Applicant corporation are hereby declared not to be, nor
become, personally liable in the selection of investments
thereof, nor in their depreciation, except upon the affirmative
demonstration of fraud or negligence in the selection of in-
vestments, or the want of exercise of such reasonable care
as prudent men would use in the selection of their own in-
vestments but made with a view of the preservation of the
investment while realizing a reasonable return thereon.

“(D) That the Plaintiff and Appellant corporation be, and
it is hereby, authorized to amend its Articles of Incorpora-
tion to conform to the enlarged investment jurisdiction and
the limitations thereon hereinabove conferred and imposed,
respectively, and to express the responsibility of the indi-
vidual Trustees or Directors of the said corporation as herein
above set forth.

“(E) That the Court does hereby retain continued super-
visory control over the administration of the Trust, includ-
ing annual reports from the Trustee and their approval.

“(F) That the costs be and they are hereby charged
against the Plaintiff and Applicant to be paid out of the
Trust fund herein involved.”
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The attorney general and the occupants of the home
appeal,

Before entering upon a discussion of the assignments of
error it may be well to point out that the obvious primary
purpose of Mr. Creighton in establishing this trust was that
poor working girls might have a home and that that home
have financial support of an enduring nature. To that end
he provided funds for the physical plant and funds to be
held in trust to furnish income to be applied to the primary
purpose. As a means to the accomplishment of that end he
provided that a part of the trust funds be invested in “in-
terest-bearing securities” and that the interest be used to
support his worthy charity. Obviously, both from the terms
of the will and as a practical proposition, it is necessary
that the principal fund be preserved and also that it be made
to produce an effective income. Otherwise, the purpose of
the trust and Mr. Creighton’s charity would fail. The
requirement as to the investment of the funds was one
which, at the time the will was made, had been demonstrated
to be safe by economic standards and practices then in force.
It had received, not only sanction as a safe business prac-
tice, but the approval of legislative bodies and courts. It
is likewise obvious that the economic situation now existing
is one which could not reasonably have been foreseen by
Mr. Creighton at the time the trust was created.

Must the limitation imposed almost four decades ago
remain unaltered?

Appellants present the proposition that certain statutory
provisions, to wit, chapter 30, art. 18, Comp. St. Supp. 1939,
and section 27-601, Comp. St. Supp. 1939, prevent the
granting of relief requested by the plaintiff. A construction
of the provisions of the statutes cited is unnecessary. The
trust here was created by the Creighton will. It is a public
charity. Trustees named in the will qualified and received
the trust for administration. Subsequently they presented
to the district court for Douglas county a petition declaring
the provisions of the trust, accounting for the funds in their
possession, resigning as trustees, and asking for the appoint-
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ment of the plaintiff as trustee. That court, exercising its
inherent jurisdiction over the administration of charitable
trusts, appointed the plaintiff as trustee and retained juris-
diction over the administration of the trust. The right to
exercise that jurisdiction and the validity of that action are
not challenged. That court is not being asked to take juris-
diction over a trust in the possession of the plaintiff. The
court has that jurisdiction. The powers of the plaintiff stem
from the order of ‘the court appointing it as trustee. As
trustee it is an instrumentality of the court, and exercises
its power over the trust, not by virtue of its incorporation,
but by virtue of its appointment by the court. The continued
exercise of its power as trustee rests upon authority given
it by the court and not upon its articles of incorporation.

The established construction of the Constitution and the
jurisdiction of the district courts of the state in the admin-
istration of trusts are clearly stated by Judge Eberly, speak-
ing for the court, in Burnham v. Bennison, 121 Neb. 291,
236 N. W. 745

“It may be said that, by the terms of the Constitution,
distriet courts in Nebraska are vested with ‘chancery juris-
diction.” Const. art. V, sec. 9. This we have construed as
vesting district courts with equity jurisdiction which they
may exercise without legislative enactment. Matieson v.
Creighton University, 1056 Neb. 219. Indeed, this court is
committed to the view that, not only is equity jurisdiction
conferred by the terms of the Constitution, but as thus con-
ferred it is beyond the power of the legislature to limit or
control. That, while the legislature may grant such other
jurisdiction as it may deem proper, it cannot limit or take
from such courts their broad and general jurisdiction which
the Constitution has conferred upon them. Lacey v. Zeigler,
98 Neb. 380. One of the well-recognized grounds of equity
jurisdiction thus conferred on, and available in, courts of
this state, by virtue of this constitutional provision, is the
supervision of the administration of trusts. Matteson v.
Creighton University, 105 Neb. 219; Gotchall v. Gotchall,
98 Neb. 730.” It necessarily follows that the district court
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for Douglas county has jurisdiction of the subject-matter
and of the property in this trust. It has for years been
exercising that jurisdiction in the administration of this
trust. It has the power and the duty to continue to do so.
The statutes cited are not controlling.

Appellants contend that ‘“no sufficient case was made out
for the exercise of equity jurisdiction to change or alter
the plan or scheme of operation of the charitable trust.”
Appellants concede ‘“‘that equity exercises inherent juris-
diction over charitable trusts,” but argue that the evidence
does not show that the estate may be totally lost to the bene-
ficiaries if the change is not made. It appears from the
evidence that the average interest yield on book values of
securities held by the trust has declined from 10.19 per cent.
in 1916 to 2.55 per cent. in June, 1940; that this decline
has been gradual and persistent ; and that the disbursements
for the year ending June 29, 1940, exceeded the trust income,
and that it has been difficult, if not impossible, to secure
safe investments within the field of securities specified by
the will.

The argument is that the institution could continue to
operate upon a restricted basis, if necessary, without the
change being granted. It must be remembered that the
purpose of the trust was that the home be operated. That
purpose will be defeated to the extent that operations are
restricted. The trustee is not required to wait until opera-
tions are materially restricted or suspended before moving
to correct the situation, if it can be corrected by proper
means. Neither should an equity court delay remedial
orders before granting relief until such time as the purpose
of the trust is defeated, in whole or in part. Sufficient cause
has been shown to justify the use of the equity powers of the
court to prevent the defeat of the purposes of the trust,
bearing in mind the fact that the court retains at all times
supervisory control over the administration of the trust.

We come, then, to the question, “should the powers of
the trustee as to investments which it must make be broad-
ened in the manner requested?’ . The secondary restriction

’
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on investments made in the will and in the authority given
the trustee by the court must yield to the primary purpose
of the trust, which is the effective operation of the home.
The primary object is to preserve the trust property so that
it may be used to the greatest advantage to the beneficiaries.
This property must produce an income. To do so it must be
safely invested in productive property. The present base
of investments is shown to be inadequate to the need. The
broader base proposed permits a wider diversification of
investments, assuring a better balanced investment of the
funds of the trust, and should tend to safeguard the preserva-
tion of the principal fund. The restrictions proposed largely
remove the element of speculation from the purchase of
common and preferred stocks. It permits a proper exercise
of the business judgment of the trustee, controlled by the
honesty and integrity of the men who manage the trust,
guided, as they must be, by a high purpose to make the trust
successfully serve the purpose for which it was created. If
at any time the powers granted by the court are shown to
be improper or the trustee fails in the proper performance
of its duties, the powers of the trustee may be changed by
the district court. The trustee may also be changed.

In Matteson ». Creighton University, 105 Neb. 219, 179
N. W. 1009, this court had for consideration the proper dis-
position of another of Mr. Creighton’s trusts. There, owing
to changed conditions and without legislative enactment or
the authority of the instrument creating the trust, the sale
of real estate and the investment of the proceeds in interest-
bearing securities were approved. The primary purpose of
the trust was served by so doing.

This entire matter is discussed in its various angles in
2 Scott, Trusts, secs. 167, 227.11, and 3 Scott, Trusts, sec.
381. See, also, 1 Restatement, Trusts, 645, sec. 227; 65 C. J.
683, 805.

The conclusion is that an equity court may authorize the
investment of trust funds in common and preferred stocks
under conditions that safeguard the investment and an ade-
quate income return consistent with that safety, in order
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that the primary purpose of the trust may be more effectively
secured, although such investments were not authorized in
the instrument creating the trust.

The plaintiff, on its own motion, suggests a further re-
quirement as to the earnings of corporations be made by a
modification of paragraph B (1), (2) and (3) so as to read
as follows (the modifying words being shown in italics) :

“(1) A selected preferred stock, permissible for invest-
ment of the Trust fund, shall be construed to mean a pre-
ferred stock upon which dividends have been earned, de-
clared and paid continuously, without interruption, for not
less than five (5) years, prior to the investment. ’

“(2) A seasoned common stock, permissible for invest-
ment of the Trust fund, shall be construed to mean a com-
mon stock upon which dividends have been earned, declared
and paid continuously, without interruption, for not less
than ten (10) years prior to the investment.

“(3) Interest-bearing securities, permissible for invest-
ment of the Trust fund shall be construed to mean promis-
sory debt obligations of Governments, Federal and State;
municipalities; public corporations; and private corpora-
tions, but as to the notes, bonds or debentures of private
corporations, such securities, or if refunding obligations, the
preceding securities, shall have been outstanding not less
than five (5) years without default or waiver of default,
and the earnings of such corporations (as distinguished
from dividends) have been at least twice the interest charges,
on the average, during such five years period.”

This modification of the decree appears to be in the in-
terest of further safeguarding the funds of the trust and it
is approved.

Appellants direct attention to paragraph D of the decree
authorizing plaintiff to amend its articles of incorporation
to conform to the enlarged investment jurisdiction granted.
Appellants point out that plaintiff was incorporated under
the provisions of chapter 24, art. 6, Comp. St. 1929, and con-
tend that section 24-605 thereof prevents an extension of
the powers of investment beyond those expressed therein.
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The provisions of the section necessary to be considered are:
“All the funds received by any such corporation shall be
used * * * or shall be invested, and the income thereof used
% % * for the exclusive purpose set forth in the articles of
association.” Clearly this part of the act contains no restric-
tions upon the investments to be made, but, standing alone,
is a broad grant of power to use the principal fund or to
invest and to use the income, for the purposes declared in
the articles. The section then provides: “Such corporation
may take property by gift, purchase, bequest, or devise, and
it shall be lawful to invest the same upon mortgage or in or
by loan on railroad stocks or bonds, or any.city, county,
state, or government securities.” This is a legislative
description of lawful investments; it is not exclusive of
other investments, and obviously not intended to be so, for
by the proviso following the corporation is limited to in-
vesting such funds in such lawful securities only where the
securities in which its funds shall be invested are not speci-
fied in the articles. The proviso is: “Any such corporation
may, in its articles of agreement, specify the kind of securi-
ties in which its funds shall be invested, and that no part
of its funds shall be invested in any other securities than
those named in its articles, or where the securities shall
not be specified in the articles of agreement, then such
funds shall only be invested in such securities as are speci-
fied in this article.” Clearly, the statute contemplates that
the articles may authorize investments in securities other
than those named in the act, and that the limitation to
the lawful investments named in the act is only applicable
where the articles make no provision as to the securities
in which investments may be made. To construe the act
as urged by appellants would be to hold the proviso to
be surplus language.

Bearing in mind the fact that the plaintiff has not re-
ceived the funds involved in this action in its own right,
but holds them as an instrumentality of the court and sub-
ject to the court’s control, it may be questioned whether the
provisions of the act apply to funds so placed in plaintiff’s



14 NEBRASKA REPORTS [VoL. 140

John A. Creighton Home v. Waltman

possession. But not deciding that, it is apparent that it
may provide in its articles for the investment of its funds in
investments other than those set out in the statute as law-
ful investments. The court, having control of the fund and
having determined to extend the powers of investment of
the plaintiff over the fund, properly authorized the plaintiff
to amend its articles, so as to embrace the grant of power.

Finally, appellants call attention to paragraph C of the
decree defining the liability of the directors of the plaintiff
and assert that this court in In re Estate of Linch, 136 Neb.
705,287 N. W. 88, stated that “A trustee, in the management
of a trust estate, is required to use that degree of care and
diligence that an ordinarily reasonable and prudent man
would use in his own business under like or similar cir-
cumstances,” and contend that having so defined the liability
it should not be otherwise stated.

Plaintiff’s board of trustees serve without pay. Of neces-
sity, the proper administration of this trust calls for the
unselfish, civie-minded service of men of high integrity,
experience and training in the investment and administra-
tion of large sums of money. Plaintiff seeks a decree defining
that liability in order that the men now serving, and those
who later may be called upon to serve, may know the extent
of the personal liability which they assume in serving this
trust. The request is in the nature of one for a declaratory
judgment. The granting of the request will aid materially
in the retaining and securing of proper men to administer
the trust. The creator of the trust did not define the
standard of responsibility to be required of the trustees. No
statute is cited defining the liability. The court may there-
fore fix the standard. The trial court properly undertook
to define that liability. Is the statement made in the decree
a correct definition of the liability? This court has on many
occasions defined the liability as applied to facts then before
it. For instance, in First Trust Co. v. Exchange Bank, 126
Neb. 856, 867, 254 N. W. 569, is this statement:

“A trustee is not an insurer and is not absolutely bound
for the results of his acts. As a general rule, the measure
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of care and diligence required of a trustee is such as would
be pursued by a man of ordinary prudence and skill in the
management of his own estate. 26 R. C. L. 1280, sec. 130.
He must act honestly and faithfully, in what he believes
to be the best interests of the cestui que trust. He must
exercise sound discretion. He is bound to proceed with dili-
gence in investigating the nature of the proposed invest-
ment, and to use such care in deciding as, in general, prudent
men of intelligence and integrity in such matters would
employ in their own affairs when making a permanent in-
vestment in which the primary object is the preservation
of the fund, and the secondary one that of obtaining an in-
come therefrom. In re Buhl's Estate, 211 Mich. 124, 12 A.
L. R. 569. If he invests in property, it ought to be property
which yields an actual income, and which has a valuation in
the general sense of the community, founded on that income,
and not on remote eventualities and a succession of con-
tingencies. 26 R. C. L. 1307, sec. 161.”

Again, in Masonic Bldg. Corporation v. Carlsen, 128 Neb.
108, 130, 258 N. W. 44, this court cited with approval the
following from 3 Pomeroy, Equity J urisprudence (4th ed.)
sec. 1079 “It is well settled that every violation by a trustee
of a duty which equity lays upon him, whether wilful and
fraudulent, or done through negligence, or arising through
mere oversight or fortgetfulness, is a breach of trust. The
term therefore includes every omission or commission which
violates in any manner either of the three great obligations
already described: of carrying out the trust according to its
terms, of care and diligence in protecting and investing the
trust property, and of using perfect good faith.”

The matter is again considered and discussed in In re
Estate of Linch, supra (the appellants quote from the sylla-
bus). The difficulty comes, not in the statement of a rule
of liability, but in its application. No objection to the rule,
as stated by the trial court is seen. It must be construed,
if occasion arises, in the light of decisions of this court and
established principles which are applicable. It is limited, of
course, to acts done within the scope of the duties and powers
of the trustee.



16 NEBRASKA REPORTS [VoL. 140

State, ex rel. Warren, v. Raabe

The judgment of the trial court, as modified herein, is
affirmed.
AFFIRMED AS MODIFIED.

STATE, EX REL. MERVYN J. WARREN, APPELLANT, V. EMIL
RAABE ET AL., APPELLEES.
299 N, W. 338

FiLep JuLy 11, 1941, No. 31115,

1. Mandamus. In the enforcement of judgments against municipal
corporations, the writ of mandamus is a substitute for the writ of
execution and may properly be used, as provided by statute, to
enforce satisfaction of a judgment against a county.

A judgment for a debt secured in a court of competent

jurisdiction in this state is a condition precedent to the issuance

of a writ of mandamus to compel the proper officers of a county to
proceed to collect the necessary amount of money to pay off such
adjudicated indebtedness.

APPEAL from the district court for Stanton county: Louis
LIGHTNER, JUDGE. Affirmed.

Cowan & Grady, Abbott, Dunlap & Abbott, Gross & Craw-
ford and Crofoot, Fraser, Connolly & Stryker, for appellant.

Fay H. Pollock and Robert R. Moodie, contra.

Heard before SiMmmons, C. J., PAINE, MESSMORE and
YEAGER, JJ., and CHAPPELL and PoLK, District J udges.

SIMMONS, C. J.

Relator prays for a writ of mandamus directing that the
respondents, within legal limits, proceed to levy taxes in an
amount sufficient to pay certain warrants issued by the
county of Stanton held by him. The respondents are the
county of Stanton, its board of commissioners, and its board
of equalization.

Relator alleges that he is the owner and holder of certain
warrants issued by the county of Stanton in the aggregate
sum of $92,838.75, and that he brings this action for him-
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self and all others similarly situated; that during the years
1919 to 1922, inclusive, Robert Z. Drake, doing business
as Standard Bridge Company, performed work and fur-
nished materials and supplies to the county; that claims
were filed, audited and allowed in the sum of $542,439.34
and warrants were issued therefor ; that $441,019.31 of said
warrants was paid by the county and $101,420.03 remains
outstanding and unpaid; that in an action in the district
court for Stanton county, October 2, 1922, wherein the
Standard Bridge Company was plaintiff and the county and
its board of commissioners were defendants, the validity
of said warrants was an issue, and it was specifically ad-
judged that said warrants were valid obligations of the
county; that all of said warrants were presented for pay-
ment, payment refused, and the warrants registered for pay-
ment; that levies were made and from the funds provided
payments of said warrants were made in the order of regis-
tration; that the last payment was made in 1937; that
plaintiff’s warrants were not reached in the order of regis-
tration and not paid; that it is the duty of respondents to
include said warrants in the annual estimates and to levy
a tax in an amount sufficient to pay the interest and prin-
cipal up to the statutory limit; that the respondents since
1938 have refused to perform said duty although sufficient
time to do so has passed; that the county denies liability
on said warrants remaining unpaid after having recognized
the indebtedness and made payments thereon for over 20
years, during which time the warrants changed ownership
from time to time in reliance thereon; that respondents
have refused to take any action to provide funds for the pay-
ment of the warrants; that relator has no plain and adequate
remedy in the ordinary course of the law, has suffered ir-
reparable damage and will continue to suffer harm and
damage if respondents are not compelled by mandamus to
make the necessary estimates and levy the taxes up to the
statutory limit to secure funds to pay the warrants.

After motion to quash and demurrer, respondents an-
swered, challenging the right of relator to a writ of man-
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damus, presented the issue as to whether or not relator has
a plain and adequate remedy in the ordinary course of
the law, admitted that no levy has been made for the purpose
of paying the warrants held by relator and admitted that
the county denies liability on the warrants held by the rela-
tor, and denied that he has suffered, or will suffer, irrep-
arable injury if the writ does not issue.

Respondents pleaded various provisions of our Constitu-
tion and statutes, including limitations on county indebted-
‘ness, and alleged facts relating to the assessed value of the
property of the county, the amount of funds which could
be produced by levies if made; that the warrants show on
their face that they were issued for sums greatly in excess
of the amount of the levy and that each of the warrants
held by relator was for the payment of orders given under
“Unit Price” contracts in excess and in contravention of
statutory and constitutional limitations and when there
were no funds legally available for payment thereof; that
no emergency existed for the repair of the bridges for which
the warrants were issued and that the law as to emergency
repairs was not followed; that the county board has no
authority to audit or allow the claims for which relator’s
warrants were drawn ; that the warrants are void; that the
contracts and orders for bridges in excess of legal limits
were made and entered into pursuant to collusion and con-
nivance between the then county board and Drake as evi-
denced by the unlawful allowance of claims and issuance of
warrants, the manipulation of county records and by the
acts of the commissioners in assisting and cooperating in
the drafting of the pleadings in the action against the county,
in failing to present defenses and in admitting liability of
the county and validity of the warrants. The respondents
further allege that the county was overcharged for the
materials furnished and work done. By reason of these and
other defenses, respondents contend that no levy may le-
gally be made to pay the warrants.

Relator for reply denies generally, and further pleads
that a suit was brought by taxpayers in 1922 against the
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county and its officers to enjoin the collection of taxes to
pay certain warrants, among them the ones involved in this
action; that a demurrer to the petition was sustained and
the action dismissed; that subsequently another taxpayer’s
action was brought to restrain the payment of these war-
rants and to have them declared illegal and void; that de-
murrers to said petition were sustained and the action
dismissed ; that an appeal was taken to this court and here .
said action dismissed by stipulation of the parties, wherein
the county was benefited by a credit upon a judgment of the
Standard Bridge Company against it; that the county, since
1922, has had knowledge of all these matters, retained the
benefits thereof, used the bridges, made levies to pay a
large part of the warrants and is now estopped to deny their
validity and to refuse payment; that the taxpayers’ suits
constitute an adjudication of the validity of the warrants;
that the relator, knowing of this history of the warrants
and relying thereon, was lead to believe that the warrants
would be paid; and that the respondents are guilty of laches
and should not be permitted to question the validity of the
warrants or said litigation and that the statute of limitations
prevents the respondents from asserting the invalidity of
said warrants and said judgments.

The three pleadings just reviewed, together with exhibits,
comprise some 200 pages of the transcript.

The evidence, largely documentary, is equally voluminous.
The trial court denied the writ of mandamus for which
relator prayed. Relator appeals.

The question first presented is, “Is mandamus a proper
remedy ?”’

The relator’s contention that he has no adequate remedy
at law is based on the general situation presented by the
pleadings and the evidence, rather than upon any particular
fact, either alleged or proved.

The warrants held by the relator are in the nature of
promises to pay. It is patent that relator has not secured
a judgment upon his warrants in a court of competent juris-
diction in this state. The county denies the validity of the
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warrants and its liability thereon. Relator’s position is
that the facts pleaded, and, he contends, proved entitle him
to the writ.

The applicable provisions of our statute are as follows:
“The writ of mandamus may be issued * * * to compel the
performance of an act which the law specifically enjoins
as a duty resulting from an office, trust or station.” Comp.
St. 1929, sec. 20-2156. “This writ may not be issued in any
case where there is a plain and adequate remedy in the
ordinary course of the law.” Comp. St. 1929, sec. 20-2157.
“Whenever any judgment shall be obtained in any court of
competent jurisdiction in this state for the payment of a
sum of money against any county * * * it shall be the duty
of the county board * * * to make provisions for the prompt
payment of the same.” Comp. St. 1929, sec. 77-1809. “If
the amount of revenue derived from taxes levied and col-
lected for ordinary purposes shall be insufficient to meet and
pay the current expenses for the year in which the levy is
made, and also to pay the judgment remaining unpaid, it
shall be the duty of the proper officers * * * to at once pro-
ceed and levy and collect a sufficient amount of money to
pay off and discharge such judgments.” Comp. St. 1929,
sec. 77-1810. “If any such corporate authorities, whose
duty it is, under the provisions of this article, to so levy and
collect the tax necessary to pay off any such judgment, shall
fail, refuse, or neglect to make provisions for the immediate
payment of such judgments, after request made by the owner
or any person having an interest therein, * * * he or they
having such interest may apply to the district court of the
county in which the judgment is obtained * * * for a writ
of mandamus to compel the proper officers to proceed to
collect the necessary amount of money to pay off such in-
debtedness.” Comp. St. 1929, sec. 77-1813.

The statutes last above cited (Comp. St. 1929, secs.
77-1809, 77-1810, 77-1813) were before the circuit court of
appeals, eighth circuit, in United States v. Saunders, 124
Fed. 124, wherein it was said (p. 126): “In the enforce-
ment of judgments of the national courts against municipal
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and quasi municipal corporations, the writ of mandamus
is the legal substitute for the writ of execution to enforce
judgments against private parties.” See, also, Village of
Oshkosh v. State of Nebraska, 20 Fed. (2d) 621.

In Snower v. Hope Drainage District, 2 Fed. Supp. 931,
the court said (p. 933) : “The writ of mandamus is the sub-
stitute for the writ of execution when the judgment debtor
is a municipal corporation.” It is a proceeding “in the
nature of an execution to enforce satisfaction.” -Carter
County v. Schmalstig, 127 Fed. 126.

In 58 A. L. R. 122, the rule is stated: “As a rule a judg-
ment for a debt is a prerequisite to any proceeding by man-
damus to compel a levy and collection of a tax for the
payment of the debt.”

“The writ of mandamus, when so issued, is the final
.process of the court for the enforcement of its judgment,
and performs, in substance and effect, the office of a writ of
execution.” 4 Dillon, Municipal Corporations (5th ed.)
2695.

“We have seen that it is a general rule, relating to the
writ under consideration, that it will not lie if there be a
plain and complete remedy by the ordinary processes of the
law; and this principle has been applied to the mode of
compelling municipal corporations to meet their liabilities
and obligations. Therefore, it has been generally, but not
uniformly, held, if the creditor may bring suit against the
corporation and obtain a judgment, which may be enforced
and rendered effectual by ordinary execution, that man-
damus will not lie to compel payment, in advance of judg-
ment recovered; and this view, under the conditions just
stated, is the one most consistent with principle, when the
matter stands wholly unaffected by legislation. When judg-
ment is rendered, and there is no property subject to execu-
tion out of which it can be made, mandamus will lie, and is
the proper remedy, to compel the levy and collection of the
necessary tax to pay the judgment. When the claim is
reduced to judgment, the duty to provide for its payment
becomes perfect, and if it can be paid in no other way, it
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must be done by the levy and collection of a tax for that
purpose, and this duty will be enforced by mandamus.” 4
Dillon, Municipal Corporations (5th ed.) 2675. This court
followed the above rule in State v. Knievel, 5 Neb. (Unof.)
219, 97 N. W. T798.

That the allowance of a claim by a county board is not a
judgment within the meaning of the statute under consider-
ation is clearly established by the holding of this court in
Custer County v. Chicago, B. & Q. R. Co., 62 Neb. 657, 87
N. W. 341. This court there held “that the existence of
judgments against the county at the time of the levy is a
condition precedent to a valid exercise of the power by the
county board to levy a tax for the payment of judgments.”
That being true, the existence of judgments is likewise a
condition precedent to “a writ of mandamus to compel the
proper officers to proceed to collect the necessary amount of
money to pay off such indebtedness.”

The statute clearly contemplates that the fact of the in-
debtedness, upon which the duty to levy the tax is based,
must be determined in a prior action. Here the relator pro-
poses that the duty to pay the tax shall be determined in the
mandamus action, without the prior adjudication of the in-
debtedness contemplated by the statute.

If, as relator alleges, and, as he contends, has proved, the
warrants held by him are based upon claims duly audited
and allowed and the county is indebted to him, and is under
a legal obligation to pay him the amount due upon his war-
rants, then it is clear that he may maintain an action at law
to recover a money judgment against the county, Awyres v.
Thurston County, 63 Neb. 96, 88 N. W. 178. He has, there-
fore, an adequate remedy in the usual course of the law.
“It is the general rule in all courts that mandamus cannot
be used when there is a complete and adequate remedy pro-
vided by statute.” State v. Morehead, 101 Neb. 37, 161 N.
W. 1040.

Were these warrants the promise of a private individual,
it is patent that execution could not issue to enforce their
payment, unless and until judgment were secured. Man-
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damus as a substitute for execution should not issue upon
them.

To authorize the issuance of the writ, relator relies upon
the decision in the cases of State v. Buffalo County, 6 Neb.
454 ; State v. Cather, 22 Neb. 792, 36 N. W. 157; State v.
Weir, 33 Neb. 35, 49 N. W. 785; State v. Board of County
Commissioners of Cass County, 53 Neb. 767, 74 N. W.
254 State v. Farrington, 80 Néb. 628, 114 N. W. 1100.
These will be considered in the order given.

(1) State v. Buffalo County, supra, states the rule: “When
a claim against the county is finally adjudicated, and the
law clearly provides for the levy of a tax to pay such claim,
and the board of county commissioners refuse to levy such
tax, the remedy is by mandamus to compel the levy of the
tax, and not to subject the county to costs of litigation for
the neglect of its officers.” It will be noted in the Buffalo
County case that the allowance of relator’s claim and the
validity of the contract upon which it was based had been
previously adjudicated by a decision of this court. While
it appears that the warrants had not been put in judgment,
it seems clear that the defenses of the county had been ad-
judicated.

(2) State v. Cather, 22 Neb. 792, 36 N. W. 157, finds that
“It is the duty of the county board to provide for what is
due.” A peremptory writ issued requiring the board to
estimate the amount due and at the proper time levy taxes
for the payment of the same. The original briefs in the
above case are not available. An examination of the cases
cited in the headnotes reveals the following regarding the
cases cited by the relator: State v. Dodge County, 10 Neb.
20, 4 N. W. 370, by the provisions of the statute under which
the bonds were issued, “no judgment at law * * * is contem-
plated,” for it was made the duty of the commissioners to
levy and cause the tax to be collected, and the act provided
that they might “be compelled by mandamus to do so.” State
v. Lancaster County, 13 Neb. 223, 13 N. W. 212, decided only
a question of procedure on appeal. Lancaster County v.
State, 13 Neb. 523, 14 N. W, 517, was an application for a
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writ to compel county commissioners to act upon a claim.
The respondent cited the provisions of the statute allowing
appeals to the district court from disallowed claims. It is
obvious that this court did not determine in the Cather case
the question we are now considering.

(3) State v. Weir, 33 Neb. 35, 49 N. W. 785, was an appli-
cation for a writ to compel county commissioners to include
in the estimate of expenses certain audited and allowed
claims and to levy and collect a tax to pay the same. No
appeal was taken from the allowance of the claims and
their justness was not questioned. A writ was issued re-
quiring the commissioners to include the eclaims in the
estimates and at the proper time levy a tax to pay the same.
The briefs in that case reveal that the respondents presented,
as the question to be determined, the necessity of meeting
the current expenses of the county before it could be com-
pelled to pay ‘“‘debts already incurred.” That was the ques-
tion primarily considered by this court. The matter now
being considered was not determined, although the statute
regarding mandamus in case a judgment was not paid, here-
tofore discussed, was cited.

(4) The decision in the Cass County case merely held that
a peremptory writ would issue in favor of one who had con-
clusively established the right to have a warrant issued for
an allowed claim. It does not involve nor decide the ques-
tion now presented.

(5) In State v. Farrington, 80 Neb. 628, 114 N. W. 1100, a
writ of mandamus was asked commanding the defendants
to revise their estimates and levy and to include therein
an amount sufficient to pay the claims of the relator. Clearly
the claims had not been reduced to judgment. On appeal
to this court relator contended, and briefed at length, that
mandamus was a proper remedy. As the opinion states,
respondents contended that there had been no valid allow-
ance of the claims and that relator’s cause was barred by the
statute of limitations. Respondents briefed those propo-
sitions and paid little if any attention to relator’s contention
that mandamus was a proper remedy, except as it related to
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. the statute of limitations. This court held: “The allowed
claims stand in the character of a judgment against the
county, imposing on it a continuing duty to make payment.”
The cause was reversed, with directions to issue the writ.
The cause was again before this court on a second appeal
in 86 Neb. 653, 126 N. W. 91. Upon this second appearance
respondents briefed and argued their contention that “the
relator is not entitled to a writ of mandamus because his
claims have not been reduced to judgment.” To this conten-
tion relator in his brief answered that “it should have been
presented in a motion for a rehearing on the former appeal.”
This court said that this question was “directly involved in
the former appeal and determined against the respondents”
and that the respondents were evidently satisfied with the
opinion because they did not ask for a rehearing. Respond-
ents urged this court to reexamine the questions involved
in the former appeal and correct any manifest error therein.
Discussing that proposition genei‘ally this court said: “The
erroneous decision may be overruled and disregarded in sub-
sequent litigation between other parties, but between parties
to the suit and their privies it is the law and measures their
rights and duties.”” It is obvious that this court, in the
opinion just discussed, did not close the door to a further
consideration of this problem.

We find nothing in our former holdings which prevents
the statement of a sound rule, consistent with our statutes,
to be followed in cases such as the one at bar.

It is not necessary to discuss or decide the other matters
presented in the appeal. The judgment of the trial court
denying a writ of mandamus, as prayed by the relator, is
affirmed for the reasons here stated.

AFFIRMED.
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C. W. NEILL, APPELLANT, V., DAKOTA COUNTY, APPELLEE.
299 N. W. 294

FiLED JuLy 11, 1941. No. 31142,

1. Paupers. Valid claims by a physician against a county for treat-
ing poor residents at the expense of the county are such claims
only as are authorized by statute.

2. A physician relying on county funds raised by taxa-
tion for payment of compensation for services performed for
poor residents must ascertain at his peril the power of county
officers to bind the county for such compensation.

3. In an action by a physician against a county on trav-

ersed claims for compensation for services performed for poor
residents, the burden is on him to prove performance of services
authorized by statute at the expense of the county.

4. Appeal. Where a jury is waived by the parties to an action at
law in the district court, the findings of the trial judge on issues
of fact are equivalent to the verdict of a jury and will not be
reversed on appeal, if supported by sufficient evidence.

APPEAL from the district court for Dakota county : MARK
J. RYAN, JUDGE. Affirmed.

Joseph E. Marsh, for appellant.
Malcolm R. Smith, contra.

Heard before ROSE, EBERLY and YEAGER, JJ., and THOM-
SEN and WENKE, District Judges.

ROSE, J.

This is a controversy between C. W. Neill, plaintiff, a
practicing physician, and Dakota county, defendant, over
claims for professional services alleged to have been per-
formed by him for poor residents at the direction and ex-
pense of the county. There was no regularly appointed and
acting county physician during the time plaintiff performed
the services for which he demands compensation. The
claims included separate fees or charges in individual cases
during June, July, August, September, October, November
and December, 1937, and January, February, March and
April, 1938. The sum of the claims presented to the county
board for allowance was $1,625.50. They were examined
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and audited by the county board April 22, 1938, with the
result that items to the extent of $942 were rejected as un-
authorized or disallowed in part as excessive, and claims
amounting to $683.50 were approved.

Plaintiff appealed to the district court from the order of
the county board rejecting or reducing items amounting to
$942 and, by petition, pleaded his claims therefor. The
answer of the county was a general denial and put in issue
the validity of the items of charges or fees comprising the
rejected claims for $942 presented to the district court on
appeal from the county board.

In the district court a jury was waived and a trial re-
sulted in a judgment against defendant for $343.33. Plain- -
tiff appealed to the supreme court, contending that the only
judgment that could properly have been entered in the dis-
trict court under the evidence and the law was one for the
full amount of his disallowed claims for $942.

Valid claims by a physician against a county for treating
poor residents at the expense of the county are such claims
only as are authorized by statute. A physician relying on
county funds raised by taxation for compensation for ser-
vices performed for the poor must ascertain at his peril the
power of county officers to bind the county for such com-
pensation. The statute provides:

“The county board of each county shall be the overseers
of the poor and are vested with the entire and exclusive.
superintendence of the poor in such county.” Comp. St.
Supp. 1939, sec. 68-104.

“Tt shall be the duty of the county board in each county,
to provide for all such persons, except as above defined, who
have a legal settlement therein, and as are unable to earn
a livelihood, in consequence of any unavoidable cause, the
necessaries of life.” Comp. St. Supp. 1939, sec. 68-105.

The burden was on plaintiff to prove performance of
services authorized by statute. In attempting to prove ser-
vices in the individual cases itemized in the rejected claims
for $942, plaintiff testified that the services were authorized
by the county commissioners or their agents, but he did not
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introduce any writing by any county officer or record of the
county board to that effect. Max F. Weekley and John Sohn
were mentioned by plaintiff as county officers who orally
authorized services performed by him for poor persons.
Weekley was county assistance director charged with the
duty of caring for the relief of paupers, including medical
care, and the county attorney admitted in open court:
“Weekley’s written authorization will bind the county in his
classification as assistance director for Dakota county.” It
was stipulated by the parties that Sohn was a member of
the county board while plaintiff performed the services in
question. Plaintiff did not prove that the persons for whom
he performed services as a physician were within the class
of poor persons described in the statute. Both Weekley
and Sohn testified as witnesses at the trial in the district
court and their testimony is positive to the effect that un-
authorized claims in the itemized list of plaintiff equalled
the sum of the items disallowed by the district court. The
findings of the district court are in harmony with the pre-
ponderance of the evidence on the issue of unauthorized
claims, are equivalent to the verdict of a jury and are not
erroneous as to plaintiff. It follows that the appeal to the
supreme court is without merit.
AFFIRMED.

ROYAL HIGHLANDERS, APPELLEE, V. GILMORE R. WISEMAN,
APPELLANT: GEORGE M. MULLEN ET AL., CROSS-APPELLANTS.
299 N. W. 459

Fiep Jury 11, 1941. No. 30977.

1. Insurance. The decision of the department of trade and com-
merce (insurance) remains in full force until reversed by final
Judgment of the district court or on appeal from that tribunal.

Where a statutory enactment exists for the creation

of a corporation or a change in its corporate form, with powers

as here assumed, and there has been a bong fide attempt by such
corporate authorities to comply with the requirements thereof
including proper notice to all parties in interest as provided




VoL. 140] JANUARY TERM, 1941 29

Royal Highlanders v. Wiseman

[

therein, and where the proceedings of such corporation in accom-
plishing the proposed transformation have been submitted to
the director of insurance, and by him examined, and approved
by his order duly entered, and his certificate of approval and
incorporation has been duly issued to such applicant, and there-
after it openly and continuously exercises the corporate powers
evidenced thereby, and no appeal is prosecuted from the order of
approval of the department of insurance, such corporation is
thereby constituted at least a corporation de facto under its
new form of organization and presumptively a corporation de
Jure. '

The board of directors of what is herein denominated
and described as a mutual legal reserve life insurance company
is its governing body, and lawfully vested with the management
of its ordinary corporate affairs, possessing within the limits of
its authority full discretionary powers, and whiech, in the honest,
lawful and reasonable exercise thereof, are not subject to control
by stockholders, or by courts at the instance of 'stockholders.
Corporations. The accepted principle is that the wisdom and ex-
pediency of corporate business policies and the methods of
executing them are left to the discretion and decision of the
board of directors. In the absence of usurpation, or fraud, or
gross negligence, or transgression of statutory limitations, courts
of equity will not interfere at the suit of dissatisfied stock-
holders merely to overrule the discretion of directors on ques-
tions of corporate management, policy or business.

Insurance. Under the facts in this record, such corporation’s legal
existence as a mutual legal reserve life insurance company is
not subject to collateral attack by private individuals or by the
state; nor can it be questioned on direct attack by private in-
dividuals, but only by the state.

By the mutualization of the Royal Highlanders, a
former fraternal organization, accomplished in the instant pro-
ceeding, the identity of the company was not changed. A new
corporation is not created. The old corporation continued with
new powers. The title to the assets continues in the same com-
pany and it is not relieved from its liabilities. The obligations
of its contracts remain unimpaired.

All insurance contracts issued prior to May 4, 1937,
were continued in full force and were evidenced by the applica-
tion for membership, the certificate of insurance, the edicts or
by-laws of the society, and the fraternal laws under which such
policies were issued.

The right of policyholders to participate in the distri-
bution of surplus of this insurance company depends entirely
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upon the existing contract between the policyholder and the
company. The rights of the members of the Royal Highlanders
whose membership and policies antedated May 4, 1937, are un-
changed.

The powers and duties of the insurance commissioner
or superintendent are limited to those defined by statute.
‘Where the board of directors is vested with the power,
either generally or by specific provision, to determine the time,
amount or method of distribution of surplus to the policyholders
entitled thereto, the court will not ordinarily interfere, in absence
of showing of fraud, or bad faith, or a clear transgression of a
legislative mandate.

Upon due consideration of the evidence in the record,
we find that in limiting the distribution of surplus funds to
$810,724.97 the board of directors has -violated no provisions of
statutes applicable to that subject, has not exceeded its statutory
powers, 1s in all respects carrying out its contracts in good
faith, and is not transacting business fraudulently. We further
find that the action taken by such board of directors, both as to
amount and method of distribution, is reasonable and in all
respects justified by the facts disclosed and established by the
evidence, as clearly within their legitimate discretion.

10.

11,

APPEAL from the district court for Lancaster county:
HARRY D. LANDIS, JUDGE. Affirmed.

Harry Grimminger and Beghtol, Foe & Rankin, for
appellant. :

Flansburg & Flansburg, for appellee.

Jackson B. Chase, Loren H. Laughlin, John C. Mullen,
William H. Thomas and Wilber S. Aten, for cross-appel-
lants.

Heard before SIMMONS, C. J., ROSE, EBERLY, CARTER and
MESSMORE, JJ., and MEYER and ELLIS, District Judges.

EBERLY, J. ,

In this proceeding Gilmore R. Wiseman is appellant,
George M. Mullen, C. E. Walsh, Estelle Guye and Rena
Hyatt appear as cross-appellants, and the Royal Highlanders
is appellee. The appellant and cross-appellants seek a
review of the judgment entered in the district court for
Lancaster county in favor of the appellee herein, and against
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the appellant and cross-appellants, wherein that court
“finds generally in favor of the Royal Highlanders, * * *
upon each and all of the issues presented by the pleadings
in this case;’ approves the determination of the board of
directors of the Royal Highlanders that there ‘was $810,-
724.97 properly available for distribution to the policy-
holders thereof, and approves the terms, manner and form
of the distribution of that sum made by such board. This
judgment also determined that the order of the department
of insurance directing that such board of directors make an
additional distribution to such policyholders of the sum of
$514,885.90 over and above the sum of said $810,724.97
was improvidently made and entered, and the same was set
aside and reversed. The correctness of this determination
is presented by this appeal.

We do not overlook, in this connection, the attack upon
the legality of the present corporate organization of the
Royal Highlanders as being wholly unauthorized by the
statute (now Comp. St. Supp. 1939, sec. 44-415) from which
its corporate powers in its present corporate form are de-
rived. However, all parties to this litigation are in apparent
agreement that immediately prior to the present change of
this corporate entity it had been duly organized and incor-
porated as a fraternal insurance company and for many
years had been successfully carrying on business as such.
But a situation had been developed in the affairs of this
organization which clearly indicated the wisdom of chang-
ing the Royal Highlanders, a fraternal society, into a mutual
legal reserve life insurance company. Proposed amended
articles of incorporation to accomplish that purpose were
accordingly adopted by a two-thirds vote of the board of
directors. The form of the communication by which the
proposed change was to be submitted to the membership
was approved, and also the form of the proxy by and through
which the membership would accept or reject such proposi-
tion was duly approved by such board of directors. There-
after on March 10, 1937, an application for change of charter
was filed with the department of insurance. This applica-
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tion set forth the amended articles, the proposed communi-
cation to the policyholders calling the special meeting and
the form of proxy whereby the policyholders were each
given the right to express his approval or disapproval of the
proposed change; and there was also made a part thereof
a financial statement which disclosed that the total admitted
assets of the Royal Highlanders just before March 1, 1937,
was $4,611,579.82, and that the total surplus of the company
at that time, that is, assets over liabilities, was in the amount
of $2,177,645.87, and that the society was 189.47 per cent.
solvent. On March 10, 1937, the department of insurance
entered an order approving all steps taken “under and by
virtue of the provisions of the statutes, section 44-415,” and
also directed that the Royal Highlanders call a meeting of
its policyholders to be held at 10 o’clock a. m. on April 24,
1937, at its home office at 1321 Sharp Building, Lincoln,
Nebraska, for the purpose of voting upon the proposition to
adopt the amended articles and to change the Royal High-
landers into a mutual legal reserve life insurance company,
in the manner, upon notice, as directed by the terms of the
aforesaid order. As a part of the aforesaid order the
following was included: “The department of insurance fur-
ther directs that there shall be no distribution of any of the
assets of the company, but that all present funds shall be
maintained and devoted to the same purposes as heretofore
existed in such company.” This order further directed that
the results of such election be reported to the department
on April 24, 1937. It appears that a paper document in-
cluding all the matters approved by the department, and
including a complete copy of its order of March 10, 1937,
was immediately mailed to each policyholder as directed.
The election was held. The total membership of the Order
at that time was 8,017. Five thousand five hundred and
forty-three (5,543) votes were duly cast in favor of the
mutualization plan, and 107 votes were cast against it. A
two-thirds vote was the legal requirement to carry and adopt
the proposition submitted; 98.1 per cent. of those voting
were in favor of the proposed plan. This vote was re-
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ported to the department, and its final order approving the
mutualization and permitting the filing of the amended
articles of incorporation was entered by the department on
May 4, 1937. The Royal Highlanders immediately filed and
published its amended articles as a mutual legal reserve life
insurance company, made its deposit of the required amount
of $125,000 to the insurance department, and was issued a
certificate to do business as such company, which certificate
has been regularly renewed from year to year. The Royal
Highlanders immediately dissolved its 197 lodges scattered
through 15 states, and the assets and properties of such
lodges were sold and the proceeds divided among the mem-
bers of such lodges. From the date of the entry of the final
order of May 4, 1937, the Royal Highlanders became, and
thereafter continued to be, a mutual legal reserve life in-
surance company; for no appeal to the district court was
taken therefrom within 20 days from the date of this order
as limited by law, and the controlling statutory provision is,
“The decision of the department of trade and commerce
(insurance) shall remain in full force until reversed by final
judgment of the (district) court.” Comp. St. 1929, sec.
44-1116. See, also, Leininger v. North American Nat. Life
Ins. Co., 115 Neb. 801, 215 N. W, 167.

Notwithstanding the failure to appeal from this order,
appellant and certain cross-appellants insist on lack of legal
organization of the appellee as a mutual legal reserve life
insurance company, seek to deny it the full exercise of cor-
porate powers which, if lawfully organized, it would possess,
and insist on claimed rights against it based on that con-
tention.

That section 44-415, Comp. St. 1929, as amended, pro-
vides for the creation of a corporation with the powers
here assumed must be admitted. That there was a bona fide
attempt by the corporate authorities under such law with a
colorable compliance with its requirements cannot be gain-
said. It also appears that the proceedings of the Royal High-
landers in accomplishing the proposed transformation has
been submitted to the director of insurance, examined by



34 NEBRASKA REPORTS [VoL. 140

Ro;{l&;lalanders v. Wiseman

him, and in all respects approved, and a proper certificate of
incorporation as a mutual legal reserve life insurance com-
pany has by him been duly issued to the appellee, and since
the issuance of said certificate it has openly and continuous-
ly exercised the corporate powers evidenced thereby. In
view of the situation thus created, it appears that the regu-
larity and lawfulness of appellee’s corporate organization
affords no ground for challenge or basis of relief against it
in this proceeding. Parks v. James J. Parks Co., 128 Neb.
600, 259 N. W. 509.

The general rule appears to be that a court or officer may
revoke or qualify a certificate, license or charter (of in-
corporation) after issuing or granting the same only to the
extent and under the conditions that he is authorized by
statute. The director of insurance, under the facts in this
record, is not empowered by statute to revoke the certificate
of incorporation, neither has he attempted so to do. It
remains, therefore, in full force and effect, and has been
annually renewed.

Then too, this corporation’s legal existence as a mutual
legal reserve life insurance company is not subject to col-
lateral attack by private individuals or by the state; nor can
it be questioned on direct attack by private individuals, but
only by the state. 18 C. J. S. 489, sec. 94. See, also, Inter-
state Atrlines, Inc., v. Arnold, 127 Neb. 665, 256 N. W. 513;
Thies v. Weible, 126 Neb. 720, 254 N. W. 420.

It thus appears that the sole question rightfully pre-
sented for the determination of this court is the right of
appellants to insist on the further distribution of the addi-
tional sum of $514,885.90 by the Royal Highlanders as a
duly and legally organized mutual legal reserve life insur-
ance company, a going concern, in view of the rights and
contracts of its membership created by the policies issued
by the Royal Highlanders as a fraternal insurance society
prior to its assuming its present status.

It will be noted that by this mutualization the identity of
the company was not changed. A new corporation is not
created. The old corporation continued with new powers.
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The title to the assets continues in the same company and it
is not relieved of its liabilities. The obligations of its con-
tracts are and must remain unimpaired.

Section 44-415, Comp. St. Supp. 1939, provides: “Such
change shall in no way prejudice or impair any pending
action or right previously acquired, or annul or change any
existing contract of such company.”

See Jones v. Loaleen Mutual Benefit Ass'n, 255 11l. App.
170, affirmed in 337 I1l. 431, 169 N. E. 254 ; Wright v. Minne-
sota Mutual Life Ins. Co., 193 U. S. 657, 24 S. Ct. 549; Polk
v. Mutual Reserve Fund Life Ass’n, 207 U. S. 310, 28 S. Ct.
65.

All insurance contracts of the Royal Highlanders issued
prior to May 4, 1937, were continued in full force, and were
evidenced by the application for membership, the certificate
of insurance, the edicts or by-laws of the society, and the
fraternal laws under which such policies were issued. Comp.
St. Supp. 1939, sec. 44-1239; Pope v. Royal Highlanders,
101 Neb. 774, 164 N. W. 1047; Sharpe v. Grand Lodge,
A. 0. U. W.,, 108 Neb. 193, 201, 188 N. W. 100, 189 N. W.
176; 45 C. J. 24-30.

Fraternal certificates issued by the Royal Highlanders
prior to May 4, 1937, still continue to be the same kind of
" contracts as before transformation and are evidenced and
established by the same proof as was required prior to
mutualization. Yeoman Mutual Life Ins. Co. v. Murphy,
223 1a. 1315, 275 N, W. 127 ; United Mutual Life Ins. Co. v.
State, 194 Ark. 371, 108 S. W. (2d) 484; Comp. St. Supp.
1939, sec. 44-415.

There were three classes of policyholders in this com-
pany before and at the mutualization, which are designated
in the record as the participating Ideal Reserve policyholders,
the nonparticipating Ideal Reserve policyholders, and the
members holding fidelity certificates. Each of these policy-
holders had individual rights determined by his contract,
but as a mutual member in the company he also had bene-
ficial rights common with all the rest in contingent funds
and general funds held for the benefit of the whole mem-
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bership. But the nonparticipating policyholders were by
the terms of their policies excluded from participation in the
distributable surplus. Among the provisions of the by-
laws relating to the “participating policies” are the follow-
ing:

“The member named herein shall participate in any sur-
plus accumulating in the Ideal Reserve Fund after two full
years of membership. The portion of such surplus to which
said member shall be entitled, and the time and manner of
payment shall be determined by the Executive Committee in
accordance with the Edicts of the Society.”

Further, “Members holding Ideal Reserve Policies will be
admitted from time to time to participate in the surplus.
Such participation in the surplus shall be in accordance
with the scale approved by the Executive Committee, which
committee shall have power to determine the amount and its
prescribed methods of distribution. The part of surplus
which may be applied for apportionment shall consist of
such amount of funds accumulated from the monthly pay-
ments of such members as may be left after the mean reserve
and other liabilities are determined and any contingent re-
serve set aside.”

Thus, by the terms of the by-laws, and of the contracts
of insurance of which they constituted a part, the distri-
bution to each member holding participating Ideal Reserve
policies was limited to the accumulations on his own pay-
ments and reserves. The moneys on reserves accumulated
from payments of Ideal Reserve policies which lapsed before
the third year, the by-laws provided, were to be transferred
to the general fund for general expense purposes. These by-
laws also contained provisions for the creation and main-
tenance of certain other funds for the benefit of the member-
ship without regard to the class to which they might belong.
All of these provisions constituted essential elements of their
membership contracts and the proper performance thereof
was necessary to the proper observance of the obligations
due to the membership.

Section 44-415, Comp. St. Supp. 1939, provides that in its
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order of approval of the application of a fraternal society
to change to a mutual legal reserve life insurance company
the department of trade and commerce (insurance) shall
also make such order with reference to the distribution of
any existing or future surplus of such company as may be
just and equitable. This language definable as concerning
or pertaining to the disposition of existing or future surplus
does not necessarily require or imply the making of-an order
of distribution. An order determining no distribution
necessary on the change of form of corporate organization
is equally an order in reference to “distribution.” The
terms of such an order are necessarily determined by the
circumstances of the particular case. _

Such section 44-415 further provides that there shall also
be inclosed with such notice (of submission of proposed
change) served on each member of the corporation, a copy
of the approval of the department of insurance of the pro-
ceedings had, and also its order as to proposed disposition
or distribution of the surplus assets of such company.

This determination as to the surplus was made by the
department of insurance only as a prescribed condition to be
accepted and performed by the corporation affected in
accomplishing a valid change of “its articles of incorpora-
tion and methods of doing business” under the terms of the
section referred to. As a prescribed condition to a transition
it had no force and effect until and unless accepted by an
affirmative vote of the persons in interest.

These questions at issue involved in the proposed change
of form in the corporate organization are to be determined
on the basis that the transition from the strictly fraternal
form of this organization to the mutual legal reserve life
insurance form was fully and effectively completed with the
order of the department of insurance of May 4, 1937. The
questions here presented do not rise out of or adhere to the
making of that change. After that date, in its new capacity,
this corporation was and is a going concern. Its several
corporate officers are lawfully in charge of their several
offices and engaged in the conduct of its business affairs.
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It is in court now as an admittedly solvent company, well
and conservatively managed. There is no evidence in the
record to sustain any charge of fraudulent action, bad
motives, or misconduct in the business transacted by its
properly chosen officials. Its board of directors is its govern-
ing body, and lawfully vested with the management of its
ordinary corporate affairs, Within the limits of their
authority directors possess full discretionary powers, and in
the honest and reasonable exercise of such powers are not
subject to control by stockholders or by courts at the in-
stance of stockholders. The accepted principle is that the
wisdom and expediency of business policies and the methods
of executing them are left to the discretion and decision of
the board of directors. The established rule is that, in the
absence of usurpation, or fraud, or of gross negligence, or
transgression of statutory limitations, courts of equity will
not interfere at the suit of dissatisfied stockholders merely
to overrule and control the discretion of directors on ques-
tions of corporate management, policy or business. It would
seem that this, as a general principle, would be equally appli-
cable to the department of insurance.

The statutory provisions applicable were strictly complied
with, and to each member of the Royal Highlanders the
terms of this order as to continuance of ‘““funds” and dis-
position of surplus formed the basis of his affirmative vote
accepting the proposed change of form in corporate organi-
zation. In reliance on this condition, so approved by the
department of insurance, the change in corporate form was
actually effected by the Royal Highlanders. The member-
ship of this organization has never approved any change
in this condition.

Nevertheless, the department of insurance, on May 6,
1938, entered its order for final disposition of surplus, direct-
ing distribution to policyholders of the sum of $1,325,610.87.
This order was properly subject to review by the district
court. Comp. St. 1929, sec. 44-1116.

The controlling principle in determining the rightfulness
and legality of this action by the department is that here
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the right of policyholders to participate in the distribution
of surplus in the insurance company depends entirely upon
the existing contract between the policyholder and the com-
pany. In this case the respective beneficial rights of the
members of the Royal Highlanders whose membership ante-
dated May 4, 1937, are unchanged. Article VII of the
amended articles of incorporation, as duly approved and
adopted, relating to existing contracts, policies and funds,
recites:

“All contracts and policies of insurance now in force and
outstanding shall remain in force and be binding to all in-
tents and purposes and to the same extent as is now provided
by such contracts, and the Edicts of the Royal Highlanders
in relation thereto and all funds of the society shall be main-
tained and devoted to the same purposes as now provided,
and the Edicts governing such contracts and policies shall
remain in force as the By-Laws pertaining to such matters
until duly amended by the Board of Directors; and the Board
of Directors shall have the same power to make reasonable
amendments in the By-Laws as has existed in the Executive
Castle.”

The powers and duties of the board of directors of the
Royal Highlanders with regard to divisible surplus, and the
rights of the fraternal policyholders to an apportionment or
payment, are all specifically provided for in the edicts, poli-
cies and fraternal statutes, as well as in the amended articles
referred to. These powers result from contracts as agreed
to and legislative enactments and by-laws which limit and
control the rights of participation here involved. It appears
that subsequent to mutualization the officers of the company
proceeded to determine the question as to whether the
society’s surplus on May 4, 1937, was sufficient to make a
distribution to policyholders in addition to regular divi-
dends. To this end a competent actuary, with a staff of
assistants, was employed, who made a careful and thorough
examination. The board of directors, upon due considera-
tion of his report, the surrounding circumstances, the busi-
ness situation then existing, and not forgetting in these
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troublesome times that ample reserves and contingency re-
serves must be set aside to fully guarantee the present exist-
ing obligation to the policyholders and their contract rights,
in the proper exercise of their discretion, and in good faith,
determined that there was $810,724.97 surplus available
for distribution to policyholders in accordance with the
terms of all policies then in force. The clear preponderance
of evidence in the record fully justifies this action so taken.
The actual situation at present is that the department of
insurance believes that there should be $514,885.90 distribu-
tion made over and above the $810,724.97 distribution as
made by the board of directors of the Royal Highlanders.
Also, it entered an express order so directing on May 6,
1938. This was not an order of distribution provided for in
such section 44-415; for the requirements of that section
and the directions of the department of insurance there-
under had been fully complied with by the Royal High-
landers who, long prior to the date of the order of distri-
bution last referred to, had been a mutual legal reserve life
insurance company duly organized and doing business as
such. It follows, therefore, that this order of the depart-
ment of insurance is not sustainable under section 44-415,
as amended.

True, the insurance department has general powers con-
ferred upon it by the statutes of its organization. The right
of investigation and review is conferred upon it, and if it
ascertains that the insurance company investigated ‘“has
failed to comply with any provisions of this act (Comp. St.
1929, ch. 44, as amended) or is exceeding its powers, or is
not carrying out its contracts in good faith, or is transacting
business fraudulently,” corrective measures are authorized.
As to the proper exercise of their powers and the proper
performance of the duties enjoined thereby, this court has
adopted the general principle that the powers and duties of
the insurance commissioner or superintendent are limited
to those defined by statute. Grand Lodge, A. O. U. W., ». In-
surance Board, 103 Neb. 99, 170 N, W. 617. However, in
determining the validity of the departmental action, due
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consideration must be given in this connection to the prin-
ciple that, where the board of directors is vested with the
power, either generally or by specific provision, to determine
the time, amount, and method of distributing surplus, the
courts will not ordinarily interfere, in the absence of a
showing of fraud or bad faith, or a clear transgression of a
legislative mandate. See Greeff v. Equitable Life Assurance
Society, 160 N. Y. 19, 54 N. E. 712; Bain v. Aetna Life Ins.
Co., 21 Ont. Rep. 233; Gadd v. Equitable Life Assurance
Society, 97 Fed. 834 ; Wright v. Minnesota Mutual Life Ins.
Co., 193 U. S. 657, 24 S. Ct. 549; Midland Savings & Loan
Co. v. Dunmire, 68 Fed. (2d) 249; City Bank Farmers Trust
Co. v. Hewitt Realty Co., 257 N. Y. 62, 177 N. E. 309;
Gesell v. Tomahawk Land Co., 184 Wis. 537, 200 N. W. 550;
McNab v. McNab & Harlin Mfg. Co., 62 Hun, 18, 16 N. Y.
Supp. 448; Flynn v. Brooklyn C. R. Co., 158 N. Y. 493,
53 N. E. 520; Hopkins v. Union Canvas Goods Co., 104 Pa,
Super. 264, 158 Atl. 301; NY PA NJ Utilities Co. v. Pub-
lic Service Commission, 23 Fed. Supp. 313; Jones v. Van
Heusen Charles Co., 230 App. Div. 694, 246 N. Y. Supp.
204; Morehead Mfg. Co. v. Washtenaw Circuit Judge, 254
Mich. 697, 236 N. W. 911; Black v. Pacific Mutual Life Ins.
Co., 31 Fed. Supp. 805; Barrows ». J. N. Fawver Co., Inc.,
280 Mich. 553, 274 N, W. 325 ; Shonnard v. Elevator Supplies
Co., Inc., 111 N. J. Eq. 94, 161 Atl. 684.

It would seem that principles which determine the action
of our judicial department would be equally potent as re-
quirements to be observed by administrative officials.

Then too, it appears from the record that the determina-
tion of the amount of distributable surplus in the instant
case was made by the department of insurance on the basis
of “book values” of the company’s assets directed to be
distributed. It is to be remembered that, where a divisible
surplus is determined and ordered distributed, it, like a
dividend, becomes a liability which eventually must be paid.
In order to determine what distribution to policyholders
should be made, it is incorrect to include ought but actual
value of assets. It follows that actual value of assets alone
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may be considered. Cannon v. Wiscassett Mills Co., 195 N.
Car. 119, 141 S. E. 344. Indeed, a careful consideration of
the evidence in the record as an entirety wholly fails to sus-
tain the reasonableness of the “amount of distributable sur-
plus” as fixed by the department of insurance, but clearly
establishes that the same is excessive and violated the duties
enjoined on the company by the terms of its policies out-
standing. Even certain cross-appellants in their brief admit -
that this distribution (made by the board of directors and
approved by the trial court) ‘“is the amount the policyhold-
ers believe is proper to be distributed at this time.” And
again, “By recognizing present conditions, the policyholders
agree that it is very necessary to withhold a much larger
surplus than that permitted by the department in order to
protect against the dangers threatening this heavily un-
balanced portfolio.” It is obvious that the power and duty
to make this determination as to the amount and method
of the distributable surplus are vested primarily in the board
of directors. It is implied in the statutes of such board’s
creation. No legislation purports to deny or limit the due
exercise of this power by this corporate agency; neither
under the circumstances here existing can it be said to be
conferred upon the department of insurance. The express
terms of the contracts here involved manifest a clear pur-
pose that they shall be carried out and performed by the
parties thereto. So the board of directors are the express
recipients of this responsibility, not the courts, and not the
department of insurance. While judicial review by court
or administrative agency is of course conceded, when these
duties so imposed on the board of directors are lawfully and
properly performed, and the reasonableness of the action
taken is supported by the proof adduced, their reasonable
discretion will not be interfered with, and their determina-
tion of the questions involved is controlling and will be sus-
tained, as to both amount and method of distribution.
Section 44-1116, Comp. St. 1929, provides for an appeal
from a decision by the department of insurance to the dis-
trict court, and this case is now presented to us to review
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the determination of the district court made in an appeal
brought to it pursuant to this statute. So considered, as an
appeal in equity for consideration de movo, from all the
evidence, we find that in limiting the distribution of surplus
funds to $810,724.97 the board of directors has violated no
provisions of statute (Comp. St. 1929, ch. 44, art. 12), has
not exceeded its statutory powers, is in all respects carrying
out its contracts in good faith, and is not transacting busi-
ness fraudulently. Furthermore, we find that the action
taken by such board of directors, both as to amount and
method of distribution, is reasonable and in all respects jus-
tified by the facts disclosed and established by the evidence,
as clearly within their legitimate discretion.

It follows that the judgment of the district court sustain-
ing the action of the board of directors of the Royal High-
landers, and reversing the order of the department of in-
surance, is in all respects correct, and it is

AFFIRMED.

CHARLES G. MAY, APPELLANT, V. AMERICAN RED CROSS
ET AL., APPELLEES.
299 N. W. 272

FiLep JurLy 11, 1941. No. 31109,

Conversion. “As a general rule, where a testator directs the sale of
a specific tract of land for the purpose of paying certain be-
quests from the proceeds, a court of equity will consider that
the conversion of the land into personalty has taken place. The
fact that the time of the sale is postponed for a definite term is
not material, and the conversion will be held to have been made
at the time of the testator’s death.” Coyne v. Davis, 98 Neb. 768,
154 N. W. 547.

APPEAL from the district court for Dawson county : ISAAC
J. NISLEY, JUDGE. Affirmed.

Neil France and Lyman M. Stuckey, for appellant.
Cook & Cook, contra.
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Heard before ROSE, EBERLY and YEAGER, JJ., and THOM-
SEN and WENKE, District Judges.

EBERLY, J.

This is an action to quiet title to 480 acres of land in Daw-
son county, Nebraska. Joseph E. May, who died testate on
September 25, 1938, a resident of Dawson county, was the
owner of this land at the time of his death. The action is
prosecuted by Charles G. May, plaintiff and appellant, who
was the brother, and is the sole and only heir at law, of the
deceased. In his last will, which has been duly admitted
to probate and his estate settled as therein directed, Joseph
E. May, now deceased, after providing for his funeral ex-
penses, the costs of administering his estate, and payment
of his just debts, incorporated as the second provision of his
last will the following:

“Second: Subject only to the provisions of the first para-
graph hereof, I give, devise and bequeath all of the remain-
der of my property, whether real, personal or mixed, and
wheresoever situated, including after acquired property, to
Edward A. Cook, Jr., Trustee, of Lexington, Nebraska, in
trust for the uses and purposes hereinafter set forth ; namely,
to be held, managed and invested, and from time to time
reinvested by said trustee and his successors in trust, and
the income from said trust estate, less the expense of ad-
ministering said trust and the compensation of said trustee,
to be paid annually to my beloved brother, Charles G. May,
during his natural life, and without being subject in any
manner to any order, intervention or control of any other
person or of any creditor of my said brother; and upon
the death of my said brother, the principal sum remaining
in the hands of said trustee, or his successor in trust, is to
be paid to the American Red Cross, less any expense or com-
pensation then due to said trustee.

“T hereby authorize and empower said trustee, or his suc-
cessors in trust, to sell and dispose of any property, either
real or personal, disposed of by this my said will, and to
make good and valid instruments transferring the title to
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the same, and no purchaser shall be bound to see to the appli-
cation of the purchase money or consideration paid therefor;
and said trustee is authorized to change investments from
time to time as he deems advisable. In the event of the
death or resignation of Edward A. Cook, Jr., Trustee above
named, then and in that event, I hereby appoint W. M.
Cook, of Lexington, Nebraska, as his successor in trust; and
in the event of the death or resignation of both said trustee:
and said successor in trust, I hereby authorize and em-
power the County- Judge of Dawson county, Nebraska, to
appoint a successor who shall have the same rights, powers.
and duties as the trustee appointed by the terms of this in-
strument.” ’

It is the theory of the plaintiff in this action that the fore-
going provision of the last will of Joseph E. May, deceased,
is not effective as a legal devise of real estate except to the
trustee for the life estate of Charles G. May; that this in-
strument is ineffective as an equitable conversion of the
real estate of the deceased, does not create a charity; that
the American Red Cross, a corporation, not incorporated
under the laws of the state of Nebraska, being disqualified
and prohibited from acquiring title to or holding any land,
or real estate, ete., in this state, by virtue of section 76-502,
Comp. St. 1929, the real estate in suit, being not lawfully
devised, descends under the laws of inheritance to plaintiff
as decedent’s sole heir,

To plaintiff’s petition setting forth his contentions, gen-
eral demurrers were interposed by the American Red Cross,.
a corporation, and by Edward A. Cook, Jr., executor of
the estate of Joseph E. May, deceased, and also as trustee:
for the life estate of Charles G. May. These the trial court.
sustained, and plaintiff electing to stand on his petition, the-
district court entered its order of dismissal, from which
plaintiff now prosecutes this appeal.

Appellant’s contentions now made may be summarized as:
follows: “It is not disputed that the American Red Cross
cannot hold or take title to real estate being prohibited there--
from by section 76-502, Comp. St. 1929, Therefore the ques~
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tion presented here is whether or not by the terms of the
Last Will and Testament of Joseph E. May, deceased, there
is created an equitable conversion of real estate into per-
sonal which may pass to the American Red Cross.”

In view of the inherent nature of the American Red
Cross, we are not inclined to accept plaintiff’s contention
that it is within the prohibition prescribed by section 76-
502, Comp. St. 1929. However, a decision of that question
is not necessary to the determination of this case, and it
will not be decided. .

As determinative of a question similar to that here pre-
sented, this court has approved the following language:
“The rule is that where there is a positive direction in a
will to convert the real property into personalty, or where
there is a power of sale in a will and bequests of such a
character as to plainly indicate a testamentary intent that
such power shall be executed to provide the means of satis-
fying them, or where the provisions of a will cannot be
carried out without converting the realty into personalty,
and the conditions are such that the testator must have
contemplated that such conversion would take place to that
end, courts of equity deal with the estate as personal property
from the time the will takes effect—from the death of the
testator.” Stalder v. Stalder, 105 Neb. 367, 180 N. W. 566.
See, also, Harrington v. Pier, 105 Wis, 485, 82 N. W. 345; In
re Estate of Willits, 88 Neb. 805, 130 N. W. 757.

In Coyne v. Davis, 98 Neb. 763, 154 N. W. 547, the rule
was announced in the following terms: ‘““As a general rule,
where a testator directs the sale of a specific tract of land
for the purpose of paying certain bequests from the pro-
ceeds, a court of equity will consider that the conversion of
the land into personalty has taken place. The fact that the
time of the sale is postponed for a definite term is not
material, and the conversion will be held to have been made
at the time of the testator’s death.” See, also, In re Estate
of Kulp, 122 Neb. 157,239 N. W. 636 ; In re Estate of Secrest,
109 Neb. 431, 191 N. W. 663.

By the terms of this will the real estate is devised to the
trustee with explicit direction that it be sold and the pro-

















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































